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Mr. KENNEDY, from the Committee on the Judiciary, 
submitted the following 

REPORT 
[To accompany S. 1722] 

The Committee on the Judiciary, to which was referred the bill 
(S. 1722) to codify, revise, and reform title 18 of the United States 
Code, and for other purposes, reports favorably thereon, with amend
ments, and recommends that the bill as amended pass. 

A1trENDMEN'rs 

S. 1722, as herein reported, is the Committee's composite of the best 
features of the Report of the National Commission on Reform of 
,Federal Criminal Laws/ prior bills in the Ninety-Third, Ninety
Fourth, and Ninety-Fifth Congresses, and comments, suggestions, and 
amendments received during hearings, conferences, and markups on 
this proposal and a companion House measure introduced in the Sen
ate as S. 1723. The report includes a discussion of the provisions of 
each section of the bill as amended by the Committee, and a list of the 
amendments is included in this report beginning on page 1265. 

GENERAL STATEllfENT 

On September 7, 1979, Senator Kennedy (for himself and Senators 
Thurmond, DeConcini, Hatch, and Simpson) introduced S. 1722, to 
be cited as the "Criminal Code Reform Act of 1979". Senator Kennedy 
also introduced S. 1723, a. compr~hensive draft of a new Federal crimi
nal code made during intensive meetings of the Subcommittee on 
Criminal Justice of the House Committee on the Judiciary in the first 
nine months of the Ninety-Sh:th Congress under the leadership of its 
chair ~J1an, CongrE'ssman Robert Drinan, and ranking minority member, 

1 Final Report of the N!ltion'll Commission on Reform of Federal Criminal Laws (1971) 
(hereinafter cited as National Commission). 

(1) 
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Congressman Thomas Kindness. Six clays of hearings were held by the 
Senate Committee on the Judiciary to supplement prior extensive 
hearings on criminal code legislation.2 

Bipartisan and so-called liberal-conservative cooperation in attain
ing a new Federal Criminal Code has a long tradition in the Senate 
Committee on t.he Judiciary,dating at least from the mid-1960's with 
Senators John McClellan, Sam Ervin, and Roman Hruska, to the 
efforts in recent years of Senators Kennedy, McClellan, DeConcini, 
Thurmond, Hatch, and others, resulting in the reporting of the Fed
eral Criminal Code bill from the Committee on the Judiciary on 
November 15, 1977,3 and passage by the Senate on January 30, 19·78, 
by vote of 72 to 15.4 

The bill reported here can be regarded as a continuation of the com
mitment of all of these diverse elements and as a truly momentous 
advance toward fulfillment of one of the most basic demands of our 
society, viz, justice in the administration of the criminal law. Senator 
Kelmedy stated his commitment to this arduous task at the beginning 
of the effort in the Ninety-Fifth Congress: 5 

The Criminal Code Reform Act . . . constitutes the most 
important attempt in 200 years to reorganize and streamline 
the administration of Federal criminal justice. It is a major 
undertaking, of critical importance to our people. As I have 
repeatedly stated in recent months, I view this legislation as 
the cornerstone of the Federal Government's commitment to 
tho critical problem of crime in America. I believe it is the 
key to progress on every other front, and that is why I have 
made this effort one of my principal legislative goals in the 
current Congress. 

This legislation follows in the wake of various State code 
recodifications. Since 1970, well over ha1£ the States have 
either reformed their criminal laws or are currently doing 
so. The Federal Government has a similar responsibility to 
act. Public attitudes reflect a growing sense of frustration 
at the inability of Government to deal with crime and the in
equities of our criminal justice system. We owe it to the 
public to put our Federal house in order and to restore the 
confidence of the people that we are making progress once 
again. 

The need for extensive reform of the Federal criminal laws i:-: 
apparent. Present statutory criminal law on the Federal level is of tell 
a hodgepodge of conflicting, contradictory, and imprecise laws ",·it II 
little relevance to each other or to the state of the criminal law as n 
\\"ho1c.0 It unnecessarily burdens the responsibility of assuring every 
man of knowing what he may do and what he may not do. 

2 See Refonn oj the Fecl,)ral Griminal La.1I)8. Hearing l1efore the Committee on the Judi
ciary, U.S. Senate, Otlth Co ag., 1st Sess. (1970) (hereinafter cited ·as Hearings, Part XIV or 
XV). 

3 S. 1437, with amendments, accompani~d by Sennte Rept. No. 95-605 . 
• 124 Congo Rec. S 860 (January 30.1978 (daily ed.» . 
• 123 Congo Rec. S 6838 (May 2, 1977 (daily ed.) ) . 
• See Stntpmpnt or linn. HII'hnr(' 11. Poll'. Vlrp Chairman. National Commission on 

Reform of Fedcrnl Crlminnl Lnws, ReJ01-m oj the Federal Griminal Laws, Henrlngs before 
the Subcommittpp on Crlminnl Lnws and Procedures of the Senntp Committee on the 
.Tudicinry, 92d-95th Cong., p. 102. (1971-1977) (hereinnfter cited ns Henrings). 
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In his discussion of the need for penal ('flde reform throughout the 
nation Professor Herbert Wechsler aptly expressed the profound 
impact that the penal law has on our daily lives: 7 

"Whatever view one holds about the venal law, no one will 
question its importance in society. ThIS is the law on which 
men place their ultimate reliance for protection against all 
the deepest injuries that human conduct can inflict on indi
viduals and lllstitutions. By the same token, penal law 
governs the strongest force that we permit official agencies 
to bring to bear on individuals. Its promise as an instrument 
of safety is matched only by its ;power to destroy. 
If prmal law is weak or ineffective, basic human interests 

are in jeopardy. If it is harsh or arbitrary in its impact, it 
works a gross injustice on those caught within its coils. The 
law that carries such responsibilities should surely be as 
ratinnal and just as law can be. Nowhere in the entire legal 
field is more at stake for the community, for the individual. 

The criminal justice system does not, of course, depend on substan
tive law alone. The administration of the law, the character of the 
peo1?le dealing with it, and other fundamental aspects of the criminal 
justIce process are all important elements. But each of these elements 
is highly dependent upon the existence of rationally conceived and 
clearly formulated criminal statutes. It is the substantive law that 
is at the core of efforts to foster widespread belief that the government 
and the social order deserve credence, respect, and loyalty. 
Need for reform 

Unlike several of the States,S and unlike most of the other countries 
of the world, the United States has never enacted a true "criminal 
coele." True, there have been several consolidations and re,,·isions. The 
criminal statutes have been consolidated, reordered, and revised tech
nically in 1877 (Revised Statutes), 190D (35 Stat. 1088), and 1D48 (62 
Stat. 683). However, corrections were, by and large, limited to elimi
nating gross inconsistencies. As a result, the Federal criminal law 
has always remained a consolidation-a body of law drafted by differ
ent groups to deal with diverse problems on an ad hoc basis-rather 
than a uniformly drafted, consistently organized code. 

Not surprisingly, the absence of a general substantive reform has 
left us with complex, confusing and even conflicting laws and pro
cedures that, all too frequently, have aggravated problems associated 
with rendering justice to the individual as well as to society. This 
neglect has posed 8, congeries of major problems. 

First and foremost is the uncertainty in the law that has developed. 
In certain areas, the courts of appeal are divided and enforce a differ
ent "Federal" lv,w 1n various regions of the country. An example is the 
insanity defense. Because the Supreme Court has not chosen to rule on 
the matter, the circuit courts have been free to adopt an insanity test 
sua sponte. As the National Commission pointed out, where the type 
of insanity test adopted by a court of appeals can be discerned, it is 

7 H. Wechsler, The Olwllenge oj a Moclel Penal Oode, 65 Harv. L. Rev. 1097, 1098-1099 
(1!l52). 

8 For status of SUbstantive law revision, see Heariugs, Pal·t XV, p. 10954. 
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possible to discover at least five different formulas used in the eleven 
circuits.9 Another example has been cited by Just.i.ce Richard H. Poff 
of the Virginia Supreme Court, formerly Vice Chairman of the Na
tional Commission: 10 

[W]e have innumerable statutes dealing with such basic 
offenses as theft and fraud. They are scattered about hither 
and yon among various titles of the United States Code. and, 
although they may deal with essentially the same kind of mis
conduct, it is rare to find two that read alike. This results in 
conflicting court interpretations as the judiciary grapples 
with differing statutory formulations of the same underlying 
offense, and, of course, this makes for uncertainty in the law. 

The uncertainty is not confined though to differing interpretations 
of the same statute. It runs throughout the Federal criminal code 
where one word is used in a number of statutes. For example, the term 
"willful" has been construed by the courts in a variety of ways, often 
inconsistent and contradictory. The courts have defined a "willful" 
act as an act done voluntarily as distinguished from accidentally, an' 
act done with specific intent to violate the law, an act done with bad 
purpose, an act done without justifiable excuse, an act done stubbornly, 
an act done without grounds for believing it is lawful, and an act done 
with careless disregard whether or not one has the right so to act.l1 

Nothing has so distorted Federal criminal law as the legislative 
practice of defining Federal crimes in such a way as to make jurisdic
tional requirements an element of the offense. This confuses the con
duct proscribed with the Federal power to prohibit the conduct. Ques
tions inevitably arise as to whether the culpability element modifies 
the jurisdictional element, thereby causing confusion about what con
duct is actually proscribed. For example, an individual may actually 
engage in a fraudulent scheme of national scope but because he did 
not know (the culpability element) of the transportation in inter
state commerce (the jurisdictional eleml.'lnt) he cannot be prosecuted 
under Federallt>,w.12 Because particular jurisdictional pegs have been 
adopted for each offense to satisfy then perceived needs, the present 
approach also tends to leave irrational gaps and inconsistencies in the 
application of Federal criminal laws. Conviction for the commission 
of a fraudulent scheme may depend on whether the mails or the tele
phone is used.13 

Like a prism, present law also diffracts one offense into a spectrum 
of offenses, one distinguished from another only by different juris
dictional qualities, and then scatters them throughout the vari.ous 
provisions of Federal law. Thus, theft is currently split into theft of 
government property, theft of the mails, theft from interstate com
merce, etc. The interpretation and application of multiple statutes 
inevitably result in inconsistencies, loopholes, and hypertechnicalities . 

• Rpe WorkIng Pnpers. Natlonnl CommlRRlon on Reform of Federal Criminal Laws, pp. 
229-234 (1970) (hprelnafter cited as Working Papers). 

,0 Hearings, n. 102. 
n See. e.g., ScreUl8 V. United State8, 325 U.s. 91 (1945): Spie8 v. United State8. 317 

U.S. 492 (1943) : UnitM. State8 v. Murdock, 290 U.S. 389 (1933) and cases cited thereIn: 
Working Pnpers. nT!. 148-151. 

12 Compnre Unftml States v. Tann.rlzzo. 114 F.2d 177 (2d Clr.). rprt. dpnled 1I3R n.R. 
81'5 (H'491. nnd Un/tea Stnte8 V. Sherman, 171 F.2d 1119 (2d Clr. 1948). cert. lip-nled 337 
U:S. 931 (1949). with Wilker80n v. United State8, 41 F.2d 654 (7th Clr. 19'30). cert. 
denied. 282 U.S. 894 (1931). 

I" See Working Papers. pp. 40-41. 
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The sentencin~ structure of present Federal criminal law also 
cannot escape crIticism. Indeed, it is riddled with irrationality and 
inconsistency. In title 18 alone, there are no fewer than seventeen 
different maximum terms, apart from the death penalty, and fourteen 
different fine levels. Only occasionally, as if by accident, are fines 
related to the amolmt of injury inflicted or gain realized by the 
offender, and then the ratio of fine to amolmt mvolved may be one
to-one, two-to-one, or three-to-one. Grading of offenses is also erratic. 
Similar conduct :is often treated with gross disparity. For example, 
robbery of a Federally insured bank carries a maximum term of 20 
years while robbery of a Post Office carries a 10 year maximum sen
tence.H In plain terms, the present penalty structure offends the pre
cept of equality before the law. 

The shortcomings of the present Federal criminal law do not cease 
with a consideration of statutory law. Many of the most important 
sections of the law do not appear at aU in statutory form. Such areas 
as the definition of presumptions, the requisite states of mind for 
culpability, the substantive law of conspiracy, and other areas have 
never been fully codified. As a result, the understanding of the law is 
made more burdensome, the law is often unclear, and in some cases it 
is inconsistent. Furthermore, while these issues are often central to 
the determination of criminality, the elected representatives of the 
people have never effectively participated in the fundamental choices 
of penal policy posed by these issues. 

In short, the Federal penal law as a whole reflects the neglect with 
which it has been treated for so long. Because of its lack of clarity, con
sistency, and comprehensiveness, it tends to undermine the very sys
tem of justice of which it is the foundation. 
The proposed Oritmi;nal Oode 

The Committee strongly believes that the time has come to create, 
for the first time since the founding of our nation, a systematic, con
sistent, and comprehensive Federal criminal code to replace the hodge
podge that now exists. The bill, as reported, is designed to fulfill this 
purpose. The Committee makes no pretense that enactment of this bill 
as the Federal Criminal Code will be a panacea. In an undertaking 
of this size, there are bound to be some flaws. But as Mr. Justice 
Cardozo once remarked: 15 

The flaws ... [are] in every human institution. Because 
they are not only there but visible, we have faith that they 
will be corrected. There is no assurance that the rule of the 
majority will be the expression of perfect reason when em
bodied in constitution or in statute. . . . The tide rises and 
falls, but the sands of error crumble. 

The Committee is convinced that the bill, as reported, will .be a ra
tional, inte~rated code which is both workable andl'cspollsive to the 
demands ot our highly complex twentieth-century society. It will be 
a systematic, sensible, and comprehensive penal policy for the United 
States. 

u 18 U.S.C. 2113(d) ; 18 U.S.c. 2114. For a partial catalogue of other inconsistencies. 
see Working PnllcrR. pp. 1246-1249. 

10 The Nature 01 the JucHfriaZ Process, at 177 (1021). 

51-508 0 - 80 - 2 
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The bill is divided into seven titles. Title I would amend title 18 of 
the United States Code by replacing it with a. new Code. Title I is the 
heart of the bill and consists of a thorough revision of substantive 
Federal criminal law and its codification into an integrated Federal 
Oriminal Code, and a reorganization and revision of the adminis
trative and procedural sections in present title 18 of the United States 
Code. Titles II and III of the bill consist of amendments to the Fp.d
eral Rules of Oriminal Procedure ancI to title 28 of the United States 
Code, respectively. Title IV of the bill contains general provisions in~ 
eluding those dealing with severability and the effective date of th." 
legislation. The effective date is delayed for thirty months to afford 
Federal judges, other officials, defense counsel, legal scholars, and the 
community at large ample time to prepare lor a facilitated conver
sion to the new Code. Titles V, VI, and VII are essentially conform
ing amendments preserving certain provisions of current title 18 in 
other places in the United States Code and conforming nontitle 18 
titles to the new Oriminal Code. 

Among ,the basic :fea,~ure.s of the Code as embodied in the bi11~ ,as 
reported, are the followmg: 

(1) Unlike existing title 18, the Coele is comnrehensive as to felonies. 
All Federal felonies, many of which al'e presently codified outside title 
18, will be integrated into the new Code. Ol:i'oleh~ or unuseable sections 
are eliminated. 

(2) The proposed Code provides an integrated system for Federal 
criminal law. As such, definitions of offenses in one part are considered 
in relation to general provisions and definitions of terms in relation 
to the sentencing system that appear in other parts. 'Where terms reClll' 
throughout the Code, they are defined in order to avoid inconsistent 
and confusing interpretations. The Code thus provides a common 
dictionary to make it understandable on its face. The bill's treatment 
of culpability, the mental element of an offense, is a striking example. 
Instead of 79 undefined different terms, or combinations of terms. 
presently found in title 18, the Code uses four defined terms
intentional, knowing, reckless, and negligent--to describe the state of 
mind. This treatment is used throughout the Code. 

(3) Every effort has been made to draft offenses simply, uniformly, 
and precisely. Verbose or technical language and endless examples 
have been avoided. Instead, a conscious effort was made to speak in 
common English. To avoid the temptations to appellate litigation that 
can flow from different linguistic patterns, a standard and uniform 
format was developed for all of the specific offenses in the proposed 
title 18. 

(4) The question of what criminal behavior tdggers Federal juris
diction is entirely divorced from the question of what is criminal con
duct. Among the numerous advantages to this approach are clarity of 
drafting, uniformity of interpretation, and consolidation of numerous 
existing offenses consistin~ of basically the same type of conduct. For 
example, approximately 10 theft offenses under current law--each 
written in a different fashion to covel' the taking of various kinds of 
property in different jurisdictional situations-have bren replaced by 
a single' section. Almost 80 forgery, counterfeiting, and l'elatnd offenses 
have been replaced by five sections. About 50 statutes involving per-
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jury and :false statements have been consolidated into four sections, 
and approximately 70 at'son and property destruction offenses have 
been reduced to four. It! addition to the elimination of the multiplica
tion of offenses, this change in the treatment of jurisdiction allows the 
tailoring of punishment to the specific conduct engaged in because the 
focus of the statutes is on the criminal misconduct instead of the 
breach of a jurisdictional factor. 

(5) The sentencing system is entirely revamped. The chaotic variety 
of existing terms of imprisonment and penalties is replaced by a 
modern system under which offenses are classified into nine categories 
for sentencing purposes, and under which the range of penalties more 
accurately reflects the range of conduct covered by the offenses. The 
uncertainty and inequity of the current sentencing-parole process is 
supplanted by a carefully interrelated sentencing package incorporat
ing guidelines, determinate sentences, and appellate review. As a result, 
existing anomalies can be obviated and penal sanctions can appropri
ately reflect the seriousness of the offense according to contemporary 
standards. 

While each of these features basically resu Us from the effort 
at codification and revision, the proposed Code is more than that. 
It is. an effort at reform as well, and, in this respect, some new offenses 
are created and some existing offenses drafted in a way to make them 
more effective. In brief, some of these reforms include the following: 
Federal jurisdiction 

The proposed Code takes a discriminating approach to jurisdiction. 
Rather than draft general jurisdictional bases made applicable to an 
offense by reference, the bill, as repoDted, drafts the jurisdictional 
base for each offense separately in order to insure that the jurisdic
tional reach of the offense extends only as far as necessary. 

The jurisdictional bases are drafted in recognition of the need to 
limit criminal jurisdiction to the specific needs and ar€!Us delineated 
by the Constitution and our traditions of federalism. The Final Re
port of the National Commission 16 was greeted by substantial criticism 
with respect to its jurisdictional provisions, particularly its adoption 
of the so-called "pig-gyback jurisdiction" concept under which Fed
eral jurisdiction over one offense carries on its back jurisdiction over 
other offenses committed by the defendant. It was sug-gested in the 
subcommittee's hearings that the Final Report's approach to jurisdic
tion conld result in the FedC'.rnl g-overnment usurping the 1'010 of tll(~ 
States in enforcing criminallmv. In response to that concern, this bill, 
as reported, rejects general piggy-back jurisdiction. It emphatically 
rejects the notion of drastic encroachment on areas of State sover
eignty, whether by proliferating the number of jurisdictional bases 61' 
by radically expallding their applicability. As reported, tlhe bill is 
carefully drafted so that there is little significant expansion over 
present law of the reach of the Federal power to investigate and 
prosecute crime and criminals, and where an expansion necessarily 

,. Final Report of the National Commission on Reform of Federal Criminnl Lnws (here· 
inafter cited aR Final Report). .A recent article by the former Director of the National 
Commission reviews the jurisdictionnl and other major issues raised by the Final Report 
Ilnd its progeny. L. Schwartz, Reforll~ 0/ the Fe(lera~ arirnilla~ Laws: Issues, Tactics ancZ 
Prospects, 1977 Duke L.J. 171. 
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occurs, it is carefully circumscribed. Moreover, a new series of provi
sions is introduced into the law to help insure a rational, cooperative 
division of law enforcement responsibilities between the Federal Gov
ernment and the State and local governments. 
White aotzar 07·imes 

In order to combat white collar crime, several innovations are em
ployed. A consumer protection offense is created to allow more effec
tive prosecution of pyramid sales schemes. Frauds and briberies in
volving Government programs are covered directly. The mail and wire 
fraud statutes are strengthened. Jurisdiction for these offenses is ex
tended to cover the use of instrumentalities of, or travel in, interstate 
commerce as well as the use of the mails, in order to ensure that fraud 
on a national scale is subject to Federal prosecution. Furthermore, 
these, as well as other provisions of the .code, have been made measur
ably more effective by raising fines to the degree that they can no longer 
be written off by an offender as simply a cost of doing business. 
Oivil Rights statutes 

The civil rights statutes are modernized and made more effective in 
recognition of the legitimate interest of the Federal government in 
vindicating the civil rights of its citizens. Discrimination on the basis 
of sex is added to other forms of discrimination prohibited under cur
rent law. 
01'ganized OTime offenses 

Two new offenses have been created in the organized crime area. 
The first makes it unlawful to operate a racketeering syndicate, that is, 
to lead organized crime. In this way, those who are the leaders of 
organized crime will subject themselves to criminal liability by that 
very fact. _ 

The second new offense in this area is called "Washing Racketeering 
Proceeds." It makes it an offense to "launder" the proceeds of or
ganized crime by investing the gains of organized crime in other bus
ness. All too often the phrase, "crime does not pay," is belied by 
organized criminals. Through their racketeering activities they mulct 
funds from their victims ana then launder these proceeds through so
called "legitimate" businesses. By making the laundering of these 
proceeds n. crime, this offense is designed to strip away the financial 
fabric of orp:rmized crime. 

Other modifications in this area include broadening the existing loan
sharking- offense in order to allow the more effective prosecution of 
those who prey upon the financial difficulties of others, including cov
erage o~ murder by organized crime "hit men", and .adding coverage 
of high stakes "arson for profit". 
TILe mpe offense 

The proposed Code takes a more enlightened approach toward the 
offense of rape. The sex offenses apply without discrimination to both 
men and women. Rape andl'elated offenses are defined to cover the non
intercourse so-called act against nature to permit prosecution for rape 
for compelling another to engage in such acts by force or threats. It 
rejects the requirements that the victim's testimony must be corrobo
rated before the offender can be convicted. In this sense, it treats rwpe 
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victims like 'any other victim. In order -to eliminate the situation where 
the rapist feels that he-or she-has nothing more to lose by killing 
his victim, the Code lowers the penalty for the basic rape offense to a 
grade less than that provided for murder. 
o ampaign praotioes 

A. new offense is created in the wake of the 1972 Presidential cam
paign to prohibit sabotage of political campaigns. The offense confers 
Federal jurisdiction over a crime if it occurs during a Federal cam
paign with the intent to influence the outcome of the Federal election. 
~ederal jurisdiction over the break-in of th~ Democratic h~a~qu~rt.ers 
III the 'Watergate Hotel was purely fortUltous. Federal JurIsdICtIOn 
existed because the hotel is in the District of Columbia. If the same 
break-in had occurred in a party's headquarters in a State, the Fed
eral government would not have had jurisdiction. The proposed Code 
cures this defect by vesting jurisdiction in the Federal Government 
over any felony committed for the purpose of affecting a Federal 
election. 
The sentencing system 

The sentencing provisions of the Code represent a complete revision 
and reformation of sentencing law to assure that sentences are fair 
both to defendants and to the public. The provisions are designed to 
achieve a rationality, uniformity, and fairness that simply have not 
existed before. 

The Code creates a Sentencing Commission within the judicial 
branch of the Federal Government which is directed to esta:blish sen
tencing guidelines to govern the imposition of sentences for all Federal 
offenses. In drafting the guidelines, the Commission is directed to take 
into consideration ractors relating to the purposes of sentencing, the 
characteristics of offenders, and the aggravating and mitigating cir
cumstances under ,vhich specific offenses may be committed. For each 
Federal offense, the guidelines are to specify a variety of appropriate 
sentencing ranges, depending upon the particular history and charac
teristics of the defendant in the case and the particular circumstances 
under which the offense is committed. The judge will be expected to 
sentence a defendant within the range specifiedlll the guideline cover
ing the specific situation in the case before him, although, if he con
siders the guideline range inappropriate because of factors not taken 
into consideration by the Sentencing- Commission, he is free to sen
tence the defendant above or below the guideline range as long as he 
explains his reasons for doing so. If an offender is sentenced above 
the range specified in the guidelines he may obtain a review of his 
sentence-new to Feclerallaw-by the Federal court of appeals for the 
circuit; if he is sentenced below the range specified in the guidelines 
the government, with the A.ttorney General's or the Solicitor General's 
personal approval, may obtain a review of the sentence on ibehvJf of 
the public. The system is designed to promote general uniformity and 
fairness while retaining necessary flexibility. 

"Within this framework, numerous improvements have been made 
to the sentencing statutes. Each offense in the Code is graded accord
ing to its relative seriousness. Maximum fines for most offenses have 
been substantially increased, with higher maximum fines provided for 
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organizational offenders than for individuals, and with felony-level 
maximum fines provided for misdemeanors that result in death. Pro
bation is designated a sentence, rather than a suspension of a sentence, 
and numerous possible conditions of probation are suggested in order 
to encourage judges to use probation rather than imprisonment when
ever appropriate. Two new kinds of sanctions are added-an order of 
notice to victims of a fraudulent offense in order to permit the victims 
to pursue civil remedies, and an order of restitution to victims who 
have suffered bodily injury or property damage or loss as a result of an 
offense. 

A particularly noteworthy improvement is made with regard to 
sentences to imprisonment. Such sentences under the Code are fully 
determinate-the sentence imposed by the judge is the sentence that 
will actually be served by the defendant, subject only to modest "good 
time" credits. The sentences to imprisonment imposed by judges under 
the Code will approximate average sentences actually served for simi
lar offenses under current law, rather than being artificially inflated 
as they are today because of the current provisions for early release on 
parole. Accordingly, the Parole Commission is abolished, with its sen
tence leavening function being assumed by the guidelines system for 
imposing sentences, by the appellate review procedures, and by a pro
vision for limited reconsideration of unusually long sentences. Post
release supervision by probation officers, however, is retained. The 
result is a "truth-in-sentencing" package that will lessen defendants' 
frustrations with unequal sentences and the public's cynicism that is 
prompted by the lack of candor in the current sentencing-parole 
process. 
111 ore Effectime Bail Statutes 

The bill also recognizes the need for improvement in the procedures 
for bailing both suspects accused of crime and convicted offenders 
awaitinq: sentence or appealing their convictions. The most important 
change is the recognition-concurred in by the Committee-that con
siderations of "community safety" should be taken into account by the 
courts in settinq bail release conditions. Todav, Fedel'allaw requires 
a judge to consider only risk of flight and the likelihood of the defend
ant's appearance at trial in determining whether or not bail should be 
granted and on what conditions. But recent statistics demonstrate that 
crimes committed by bailed offenders are a more serious problem than 
flight. Accordingly, the Committee has approved an innovative pro
posal which would allo'w community safetv to be taken into account 
for the first time, not in the jnitiai decision as to whether or not a 
suspect should be bailed, but in the subsequent decision concerning 
what conditions should be placed on the suspect's freedom once 
released. 

The bill also makes important changes in currE'nt law pertaining to 
the bailing of convicted offenders as well. The bill recognizes that the 
c1pterrent impact of the criminal law suffers when offenclers convicted 

I: of a crime aI'e allowed to remain out on bail for months and even years 
II.,:,"· wJliJe their s.entence is postponed or an appeal of their conviction is 
. taken. The bIll alters the present presumption in favor of bail in such 
I: cases and recognizes that bail should not be automatically granted, 

[' 
1\ 
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er,pecially where the court concludes that the offender's appeal from 
his conviction is frivolous and unlikely to succeed. 
The Procedural part of the Oode 

The procedural part of the Code is more a consolidation and revision 
than a reform. This consolidation and revision of the existing provi
sions is designed to bring rationality and order to criminal procedure 
without, for the most part, making major changes. Several reforms are 
adopted, however. Significant improvements are made in the bail
release area to draw a more careful balance between the needs of 
the public and the rights of charged but unconvicted defendants. Major 
innovations are introduced. in handling individuals wHh mental di
£ease or defects, insuring them treatment at all stages of the criminal 
process. The Code reflects recent thinking of Congress in the juvenile 
criminal justice area by jncorporating without significant change 
the provisions of Public Law 93-415. The fine as a sanchon for viola
tion of Federal criminal law is made more effective through collection 
procedures designed to treat fines in a mamler similar to tax liens. 
Background of tILe 1J7'Oposed Federal U7'iminal Oode 

The bill, as reported, is the product of many years of hard work and 
careful thought by lL large llu1lllJer of di:;tlllgui:;heLl lLnd concerned 
people. Indeed, it represents lLU exam pIe of the best kind of joint 
legislative development by private and public bodies and iudividuals. 

In a real sense, the Federal criminal code proposed here has been in 
the germination stage for more than 25 years. The bill can trace its 
lineage to the work of the American Law Institute, which, in 1952, 
began the planning and drafting of a "Model Penal Code," and its 
chief reporter published the substance of the plan in a law review 
article, Wechsler, The Ohallenge of a Model PenaZ Gode.17 

The first concrete step leading to the introduction of the current bill 
then came in March of 1953, when the Council of the American Law 
Institute met and considered "Tentative Draft No.1" of a Model Penal 
Code. In commenting ~n those early beginnings, the {!hief reporter for 
the Model Penal Code, now the director of the American Law Institute, 
told the Subcommittee on Criminal Laws and Procedures in 1971: 18 

Preliminary studies left no doubt to us that the central 
challenge of the penal law inhered in the state of our penal 
legislation. Viewmg the country as a whole, criminal law 
consisted of an uneasy mixture of fragmentary and uneven 
and fortuitous statutory articulation, common law concepts 
of uncertain scope and a miscellany of modern enactments 
p!\ssed on an ad hoc basis and frequently producing gross dis
parities in liability or sentence. 

The Institute labored for 10 years and in 1962, published the "Pro
posed Official Drn.ft" of a Model Penal Code. 

Several State legislatures during and, in the case of one State, be
fore this same period were also considering enacting a modern crimi
nal code. Louisiana broke the ground in 1942 by enacting the first 
modern American criminal code,19 itself the product of over 100 years 
of effort. Immediately subsequent to t.he development of the Model 

17 Wechsler, supra note 7. ut 11197. 
111 Heurings. P. 522. 
1. Act 43 of 1042. 
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Penal Code, modern criminal codes were passed in Illinois, 1962; 
Minnesota, 1963; New Mexico, 1963; and 'Visconsin, 1965.20 

The next major step in the lineal progression was the legislative 
creation in New York State in 1961 of a Temporary Commission on 
Revision of the Penal Law and Criminal Code. The New York Com
mission prepared a code which, while differing in some respects from 
the Model Penal Code, clearly traces its lineage to the Institute's bril
liant work. In signing the New York Revised Penal Law, Gov. Nelson 
A. Rockefeller observed: 21 

[The Code] reorganizes and modernizes penal provisions 
proscribing conduct which has tl'l1ditionally been considered 
criminal in Anglo-Saxon jurisprudence. Related crimes are 
grouped together in logically related titles, definitions are 
more carefully pl'escribed, and a new scheme of sentencing 
is provided affording ample scope for both the rehabilitation 
of offenders and the protection of society. In line with the 
Commission's objective, a system of penal sanction is achieved 
which protects society against transgressors, balanced with 
safeguards for persons charged with crime. 

A similar comment could bl> made of this bill. 
The next key step was taken by the Congress itself in 1966. In that 

year Public Law 89-801 was enacted, creating a "National Commission 
on Reform of Federal Criminal Laws," commonly called, after its 
distin~ished Chairman, former Governor Edmund G. "Pat" Brown 
of CalIfornia, the "Brown Commission." The Commission was charged 
by the Congress to : 

Make a full and complete review and study of the statutory 
and case law of the United States which constitutes the Fed
eral system of criminal justice for the purpose of formu
lating and recommending to the Congress legislation which 
would improve the Federal system of criminal justice. It 
shall be the further duty of the Commission to make recom
mendations for revision and recodification of the criminal 
laws of the United States, including the repeal of unneces
sary 01' undesirable statutes and such changes in the penalty 
structure as the Commission may feel will better serve the 
ends of justice. 

The Commission, on which Senators McClellan, Hruska, and 
Ervin of the Subcommittee on Criminal Laws and Procedure were 
privileged to serve, prepared its own draft recommendations, which 
also made important improvements, but followed Uneally from the 
earlier works. The product of nearly three years of deliberation by the 
Commission, its advisory committee headed by then retired Justice 
Tom C. Clark, its able staff headed by Professor Louis B. Schwartz, 
and its consultants, the recommendations were submitted to the Con
gress and the President on January 7, 1971, in the form of a Final 
Report. The Report, some 364 pages in length, was tendered not as a 
final product but, as the Commission noted in its letter of transmittal, 
as a "work basis" to facilitate congressional choices. In fact, it served 

20 SUPI'U, note S. The Americall I,aw Institute now lists S5 States and the Commonwealth 
of Puerto Rico as having reviscd their criminal codes, and notes that revision is nnderway 
in several other States. 

21 Governor's Memorandum of Approval, July 20, 1965. 
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as just that for intensive and extensive hearings by the Subcommittee 
on Criminal Laws and Procedures. S. 1, as introduced on January 4, 
1973. in the 93d Congress, by Senator McClellan, joined by Senators 
Hruska and Ervin, derived from the draft of the National Commission 
in much the same way that the National Commission draft derived 
from the New York Revi.sed Penal Law and the Model Penal Code. 

A welcome next step came when the President of the United States, 
on January 16, 1971, issued a statement commending the Brown Com~ 
mission for its labors and directing the Department of Justice in a 
simultaneous memorandum to establish a special team of attorneys 
within the Department to work fulltime on the study of the draft and 
codification and to "work closely with approJ?riate congressional com~ 
mittees and their staffs through the evaluatIOn and recommendation 
process." The President declared in his statement: 22 

Over two centuries the Federal criminal law of the United 
States has evolved in a manner both sporadic and haphazard. 
Needs have been met as they have arisen. Ad hoc solutions 
have been utilized. Many areas of criminal law have been 
left to development by the courts on a case-by-case basis
a less than satisfactory means of developing broad governing 
legal principles. 

Not unexpectedly with such a process, gaps and loopholes 
in the structure of Federal law have appeared; worthwhile 
statutes have been found on the books side by side with the 
unusable and the obsolete. Complex, confusing and even con
flicting, laws and procedures have all too often resulted in 
l'ender.D10' justice neither to society nor to the accused. 

Laws t'hat are not clear, procedures that are not understood, 
undermine the very system of justice of which they are the 
foundations. 

In response to the President's directive to propose a thorough-going 
revision of the Federal criminal code, the Attorney General assem
bled a team of Department of Justice attorneys, most of whom had 
extensive trial and appellate experience in Federal courts, into a Crim
inal Code Revision Unit within the Department of Justice. 

The Unit maintained close contact with the Judiciary Committ.ees 
of both Houses of Congress, with other concerned agencies of the Fed
eral government and with other divisions and offices within the Dc
partment of Justice. By early 1973, the Unit had drafted Senate Bill 
1400, introduced by Senators Hruska and McClellan on March 27, 
1973, as a bill to "reform, revise. and codify the substantive criminal 
lawoi the United States ... ". S. 1400, like S. 1 in the 93d Congress, 
owed its principal indebtedness to the work basis supplied by the Na
tional Commission and to those elements of current statutory and case 
law that have proved particularly effective. 

Both S. 1 in the 93d Congress and S. 1400, along with the Na
tional Commission's Final Report, were the subject of extensive 
hearings and efforts of the Subcommittee on Criminal Laws and Pro
l~edllrcs. In February of 1971, the subcommittee began its hearings and 
studies on the recommendations of the National Commission. The hear
ings and studies continued over the course of the 92d Congress and the 

2. Hearings, P. 5. 
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93d Congress. When the Final Report of the National Commission was 
rele,~sed, the subcommittee sent out 6,000 letters to all State attorneys 
general, local and county district attorneys, professors of criminal law 
and related fields, criminal defense attorneys, and private groups, ask
ing for comments on the recommendations of the National Commission. 
A hearing record was compiled which ran over 8,000 pages of testi
mony, statements, and exhibits 'in 14 volumes. There were weeks of 
public hearings on the work of the National Commission, State experi
ence with criminal law revision, and various policy questions pre
sented by the Draft Code prepared by the National Commission, and 
S.l and S. 1400. In all, scores of witnesses gave testimony before, or 
submitted prepared statements to the subcommittee during these 
hearings. 

On January 15, 1975, Senator McClellan (for himself and Senators 
Hruska, Bayh,23 Eastland, Fonp:~ Griffin, Mansfield, Moss, Scott of 
Pennsylvania, Taft, and Tower) introduced a criminal code bill in the 
94th Congress, again designatecl as S. 1, which brought together in a 
single bill a comprehensive criminal code drawn from the Brown Com
mission recommendations, S. 1 in the 93d Congress, S. 1400, and the 
extensive hearings and staff discussions in both the 92d and 93d Con
gresses. Following hearings on the measure, the Subcommittee on 
Criminal Laws and Procedures reported the bill, with amendments, to 
the full Committee on the Judiciary on October 21, 1975. The Com
mittee did not act in the 94th Congress largely due to controversy sur
rounding a relatively small number of issues. 

On May 2, 1977, Senators McClellan and Kennedy introduced S. 1437 
in the Ninety-Fifth Congress-the Criminal Code Reform Act of 1977. 
S. 1437 was the result of efforts to identify and resolve in a spirit of give 
and take the conflicting views that surfaced in the previous Congress. 
Five days of hearings were held on this bill on J1me 7,8,9,20, and 21, 
1977, to supplement prior extensive hearings on criminal code legisla
tion. 1¥itnesses included a number of Senators, the Attorney General, 
former Governor Edmund G. Brown of California, former Senator 
Roman L. Hruska, Professor Louis B. Schwartz, members of the 
Judicial Conference of the United States, representatives from the 
Executive Branch of the Government, and other prominent authorities 
from the judiciary and academic Helds on provisions relating to sen
tencing and codification generally. 

Numbers alone do not do credit to the tremendolls amount of study, 
discussion, and preparation that ,,-ent into the presentation:; of a nnm
bel' of the organizations which appeared or submitt<>d comments. The 
organizations include: the Association of the Bar of the City of New 
York, the American Civil Liberties Union, the National Legal Aid 
and Defender Association, the N ationa1 ConneD ml Crim<> and De
Hnqllency, the New York County Lawyers Association, the National 
District Attomey's Association, the "\fational Association for the Ad
vancement of Colored People IJegal Def<>nse and Education Fund. 
the National Association or Attomeys General, t.he Commit.tee for 
Economic Deve10pment, and the American Bar Association's Sec
tions of Taxation, Antitrust, Corporation, Banking, and Business 

23 On September 10, 1975, Senator Bayh withdrew ns n cosponsor. Congo Bee., _p. S15705 
(dnllyed.) . 
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Law and a Special Committee of the Section of Criminal Law of the 
Am~rican Bnl' Associntion" 

In additioIl a number of staff studies and surveys were underta~en 
by the former' Subcommittee o~ Cri~inal Laws, ancl Procedures wh~ch 
involved the seJlc1ing of questlOnnmyes to Varl?l}s groups requestl~g 
specialized information apd suggestlO~s, A maIlmg :was ma~e to dIS
trict attorneys and pubhc defenders 1ll States havmg a bIfurcated 
trial systcm III capital cases; a questionnaire was sent to all State and 
local ,vardens and correctional administ.rators on the utility of "good 
time" credits against prison sentences; a questionnaire was sent to all 
V2 United States chief probation officers-which drew an 80 percent 
response rate-on aspects of probation; a letter 'yas St"lt to the mental 
health departments of each of the 50 States settmg furth all the pro
posed approaches to the problem of the criminal defendant who may 
be mentally ill; letters were sent to groups involved with Indian 
affairs and to the attorneys ~eneral of the States which now have In
clian conntry, reqnesting opmions on the scope of Federal criminal 
jUl'isdiction over Indians; a questionnaire was sent to each Federal 
executive department, agency, and commission with jurisdiction over 
one or more offenscs in the United States Code requesting an analysis, 
comparison, and evaluation of the impact of the proposed code on 
their work; a lctter-questionnaire was sent to each of the professors 
of comparative law in the United States and to each of the foreign 
law divisions of the Library of Congress requesting detailed informa
tion on the form and content of foreign criminal codes. 

An additional word on the foreign law study, unique in depth and 
scope, may be in order, for the staff of the Law Library of the Library 
of Oongress deserves special commendation for, in a relatively short 
period of time, preparing detailed studies on the criminal law and 
criminal codes of 25 foreign countries; the comparative law study, 
pu blished as Part III -C-Oom parati ve La w-of the hearings, has pro
vided the Committee with an appreciation of other nations' approach 
to criminal law. 

Further, the Administrative Office of the United States Courts 
prepared several volumes on the criminal business of the Federal courts 
and the impact of the proposed code. In return, this study has been 
the subject of extensive correspondence by the subcommittee with the 
Federal judiciary. An effort has also been made to enlist the aid and 
support of the relevant advisory committees of the Judicial Confer
ence. In this connection, the assistance of Judges Albert B. Maris, of 
Philadelphia, and .r. Edward Lumbard, of New York, deserves spe
ciuJ mention. They have been most understandin~ and helpful. TIle 
National Institute of Law Enforcement and CrIminal Justice also 
prepured several specific memoranda, and the Department of Justice 
hns made a special effort to work closely with the Committee. 

The Committee recognizes the monumental contribution of the late 
Senator John L. McOlellan toward the goal of a modern Federal 
Criminal Code. His counsel in the past is just as applicuble today: 24 

Our people today are restless with the administration of 
Justice, Federal and State. Reform is now timely. If we delay 
reform too long, we run the real risk that the price of delayed 

"110 Congo Ree. S 567 (january 12, iOn (daily ed.» . 
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refolm may be that the framework of civil liberty and fed
eralism embodied in our Constitution and Bill of Rights will 
be condemned and demolished by those seeking to achieve 
only efficiency in the operation of our system of criminal jus
tice. We cannot permit that to happen. 

Mr. President, we must recognize that there are those who 
would adopt any change that might promise relief from the 
ills that beset our system of criminal justice. Expediency, not 
sound judgment, is all that seems to occupy their minds. To 
them I would recall the words of Dean Pound: 

[I]n criminal law, as everywhere else in law, the problem 
is one of compromise; of balancing conflicting interests and 
of securing as much as may be with the least sacrifice to other 
interests. (R. Pound, Criminal Justice in the American City, 
18 (1922). 

In my judgment, however, we can enact a new Code with
out sacrificing either our liberty or our security. The task will 
not .be easy; the road will be hard. But with a spirit of good 
will, compromise, and cooperation on the part of all, it can 
berdone. 

The Committee also aclmowledges with special appreciation the long 
labors of the former ranking minority membel' of the Committee and 
of the Subcommittee on Criminal Laws and Procedures, Senator 
Roman L. Hruska, to achieve a modern Federal Criminal Code. In 
the months of hearings and study conducted by the Subcommittee 
spanning Senator Hruska's last six years in the Senate, he was tire
less in his dedication to the task. Although no longer in the Senate, 
his efforts made progress to this point possible and established him 
as a giant In the field of modern criminal law reform. 

In the light of the many and detaHcd comments and criticisms tllnt. 
have arisen during the course of the hearings described above, the 
Committee is reporting a bill that reflects many of these comments 
and criticisms. The Committee believes that the bill, as reported, is an 
extension and improvement over the earlier proposals. 

The bill, as reported, in conjunction with a similar effort in the 
House of Representatives, offers Congress its first .realistic opportu
nity in nearly 200 years to restructure Feder.al criminal law so as to 
better serve the ends of justice in their broadest sense-justice to the 
individual and justice to society as a whole. Considering the vital 
issues of liberty and order involved, the Committee believes that it is 
long overdue for Congress to translate this proposal into reality. 



TITLE I 

CODIFICATION, REVISION, AND REFORM: OF TITLE 18 

PART I.-GENERAL PROVISIONS AND PRINCIPLES 

Part I of the li'ederal Criminal Code is devoted to the general pro
visions and principles that are to be used primarily in enforcing the 
provisions on offenses in Part II. There arc five chapters under Part I. 
Chapter 1 concerns general provisions; chapter 2 concerns jurisdic
lion; chapter 3 concerns culpable states of mind; chapter 4 concerns 
complicity; and chapter 5 concerns bars and defenses. 

Part I codifies much more than what is currently codified in Federal 
]a w. This Part features a definition section that is much more com
prehensive than the definition sections now found in title 18 and 
the Federal Rules of Criminal Procedure. In virtually every respect 
the subject matters dealt with in this Part are treated in much 
greatel' detail than can be found now in Federal statutes. Particular 
att.ention has been given to defining the culpable states of mind ele
mental to criminal offenses, because, in the absense of any such precise 
definition, there has been considerable and frequently troublesome 
litigation over issues of criminal intent. Under this Code it wi1lno 
longer happen that elements of criminal intent will be found to be 
implicit in criminal statutes or that the courts will have to construe 
vague words of criminal intent such as "willfully." 

The provisions in this Part on complicity and on jurisdiction have 
more of It counterpart in existing statutes than the othel' general sub
je,cts but arc nonetheless innovative in certain respects. For example, 
the approach to jurisdiction in chapter 2 represents a substantial 
departure from the approach taken under existing law in that juris
diction is not treatc!c1 as an element of an offense. 

(17) 



Se~tion 101. 

CH.APTER l.-GENERAL PROVISIONS 

This chapter contains two subchapters, the first covering matters 
relating to purpose and application of the proposed Federal Criminal 
Code, and the second dealing with matters relating to construction of 
the provisions within it. 

SunOHAIYfER A.-11ATl'ERS RELATING TO PURPOSE AND ApPLICATION 

(Sections 101-104) 

This subchapter opens with a section stating the general purpose of 
the proposed Federal Criminal Code. The subchapter also contains 
sections setting forth the general principle of criminal liability for the 
Code (section 102), the extent of application of the provisions within 
this proposed title (section 103), and a disclaimer to affect certain 
civil remedies and powers (section 104). 

SEOTION 101. GENERAL PURPOSE 

This section stands as a preamble to the Federal Criminal Code, 
stating in brief the answer to the basic guestions (1) what is the gen
eral purpose to be served by Federal crIminal laws, (2) what are the 
objectives to be served by the imposition of criminal sanctions, and 
(3) what are the goals of the procedural provisions. In short, this 
section seeks to identify and enunciate the fundamental principles 
underlying a Federal criminal justice system. 

There is no section like this one now in title 18. However, state
ments of purpose or legislative policy are not unusual in Federal sta
tutes 1 and are not without practical significance. As discussed more 
fully below, the section may serve as a measure for the three branches 
of government in discharging their responsibilities in the criminal 
justice system. 

The general purpose of the Federal Criminal Code, as stated in 
this section, is to establish justice in the context of a Federal system. 
Government has no higher duty than to provide its citizens a safe and 
secure environment for the enjoyment of their lawful pursuits. The 
lesson of history has been that such security cannot be provided except 
under a system of laws and in the spirit of justice. Under our Federal 

1 See Worklnl\' Papers, p. 4. Recent State penal legislation bas contained Rtatements of 
puroose. E.g .. Del. Crlm. 'Code Ann. § 11-201 (1973) ; Ill. Rev. Crlm. Code, §§ 1-2 (1961) ; 
McKinney's N.Y. Rev. Pen. Law, § 1.05 (1967); 18 Consol. Pa. Stat. Ann. § 104 (1973). 

(19) 
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system the several States bear the primary responsibility for exercis
inO' the police powers of government, while the Federal government 
be~rs a secondary but nonetheless essential responsibility. 

The general purpose of establishing a Federal system of c~iminal 
justice is to be accomplished by certain means: (1) by defimng the 
proscribed conduct that affects Federal interests; (2) by using appro
priate penal sanctions to the extent necessary to vindicate the applica
tion of Federal la.w; and (3) by establishing a system of fair and 
expeditious procedures from the investigatory through the penal 
stages. 

Subsection (a) of section 101 concerns the need for defining and 
providing notice 2 of that conduct which indefensibly causes or 
threatens harm to those individua.l or public interests for which Fed
eral protection, through the criminal justice system, is appropriate. 

Subsection (b) states the four objectives1 representing the penal 
policy for the Federal system in imposing cl'lminal sanctions.s Crimi
nal sanctions must be made available andl1sed: (1) to deter the de
fendant and others from committing crime; (2) to protect the public 
from the offender; (3) to assure just DUllishment for the conduct; 
and (4) to promote ,the correction and rehabilitation of the offender. 

Subsection (c) concel'llS the need for establishing a system of fair 
and expeditious procedures (1) for investigating complaints or allega
tions of criminal ('onduct, by means that wHl lead to the identification 
of persons who have engaged in such conduct and that will safegui1rd 
persons who have not so engaged; (2) for determining who is guilty 
and for exonerating the innocent; and (3) for imposing merited sen
tences upon the guilty. 

This section can serve as a touchstone in the Federal criminal justice 
system. In its brief compass arc to be found principles of wide appli
cation. It declares standards by which to measure future legislatIOn, 
reminding that the measures mnst be definitive and that the subject 
matter must warrant Federal attention. It implicitly offers a rationale 
for the exercise of prosecutive discretion where a' Federal violation 
occurs under such circumstances that the Federal interest is slight 
und the case is better left for State cognizance. It focuses the consId
eration of sentencing courts on the foul' f5enerally recognized aims in 
sentencing. Anu it enjoins fairness and dIspatch at every stage in the 
criminal Justice process. In Sl1m, the section fixes the ultfmate goals of 
the Federal Criminal Code and the outline of the system to be used in 
achieving those goals. The workings of government under this title 
should be made to reflect the emphases laid down in this section. 

SECTIO~ 102. GENERAL PRINCIPLE OF CRIMINAL LIABILITY 

This section lists all the constituent elements that may possibly be 
involved in a Federal crime under title 18 of the United States Code. 
A title 18 offense is committed only if: (1) a person engages directly 

• "A crImInal statute must be sufficIently definIte to gl\'e notIce of the requIred conduct 
to one WIIO would al'oId Its penaltleR. and to guIde the junge In Hs applicatIon and the 
lawyer In defendIng one charged with Its vIolation." BOJ/cc Motor l,ine8 Inc v United 
Sta,tC8. 342 U.S. 337, 340 (1052). See also United State8 v. VII~tch. 402 U.S. 62 (197i) . 
f.n;rlio~~)~C8 1'. Harris8, 347 U.S. 612, 617 (1954) ; United Stateo V. Petrillo, 332 U.s. 

• See WorkIng Papers. /I. 4. 
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or indirectly in or is responsible for conduct described as an offense 
in a section of Part II of the title; (2) the circumstances, if any, 
described in the section exist at the time of the conduct; (3) the 
results, if any, described in the section are caused by the conduct; 
(4) the states of mind described in the section, or required under 
chapter 3 of this title, exist with respect to fue conduct, circumstances, 
and results; and (5) no defense or uJfirmative defense that is properly 
raised exists as described either in the section or in ~n applicable 
general-provisions section, or as otherwise recognized by law. This 
section simply brings together recognized principles of law·i and 
provides a general checklist for determining criminal liability. The 
phrase "directly or indirectly" is designed to underscore the concept 
that indirect conduct (e.g., lending money through a "straw man") 
is covered by the offenses throughout this Code. The phrase currently 
appears in a number of Federal criminal statutes, usually in connec
tion with prohibitions on various types of financial transactions.s 

SECTION 103. APPLICATION 

The bill, as reported, will create the single title in the Unitecl States 
Code llllder which the great bulk of Federal criminal prosecutions will 
be instituted and maintained. The title is not, however, co-extensive 
with the need for congressional enactment of criminal laws, and the 
Conunittee recognizes that application of the provisions in this title to 
certain places 01' in certain contexts would be inappropriate as com
pared with existing sets of laws governing such are!),s or contexts. 
Accordingly, this section states that, except as may otherwise be spe
cifically provided, the provisions of the proposed Federal Criminal 
Code do not apply to prosecutions under any Act of Congress appli
cable exclusively in the District of Columbia or under the Uniform 
Code of Military ,Justice. 

SECTION 104. CIVIL RE~mDms AND POWERS UNIMPAIRED 

This section provides that, except as otherwise provided, nothing in 
this title shall affect either (1) the availability or terms of any CIvil 
or administrative I;emecly, (2) the power of a court to compel com
pliance with its order, decree, process, writ, or rule by means of civil 
proceedings, or (3) the authority of a court to direct the compensation 
of a complainant for loss. It may be noted that the section specifically 
preserves the civil remedy for contempt of court (incarceration until 
the individual is willing to obey the court's order). Otherwise the sec
tion makes clear that, while the criminal laws are enforced primarily 
to vindicate the interests of the people as a ,,,hole, the interests of the 
individual victims of crime are also to be served, and the victims of 
crime, includillO" the government, may be entitled to civil forms of 
redress for concfuct that has been punished under the criminal law. 

• For an extended discussion of the principle of legality, see Working Papers, pp. 4,6-7. 
"Conduct" Is defined in section 111 to include "any act, any omission, and any posses
sion .•.. n "Act" Is defined in the same section to mean "a bodlly movement or activity • 
. . . " The latter definition is intended to include speech and all other bodily movements 
and activities. 

• E.g., 18 U.S.C. 201, 495. 500, 600. (l01. (l08. 704, 893, 1082. 1461. 1462; 29 U.S.C. 
503. See also, United States v. Ferrara, 451 F.2d 91 (2d Clr. 1971). 

51-508 0 - 80 - 3 
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SUBOHAPTER B.-MATTERS RELATING TO CONS'rRUOTION 

(Section 111-112) 

This subcha1;>ter consists of two significant sections) one containing 
gener,al definitIOns and the other setting forth certam general prin;. 
ciples of construction. 

BEOTION 111. GENERAL DEFINITIONS 

This section defines about one hundred words and phrases for tbe 
general purposes of this title and the Federal Rules of Criminal Pro
cedure.l The definitions arc made applicable unless a different meaning 
is plainly required. In some instances: there has been no attempt to 
give the ,fun meaning of a term; rather the ordinary meaning has 
been implicitly adopted and the definition states that the term "in
cludes" particular matter. The various terms contained in this section 
are explained, where necessary, in relation to the sections where they 
apply, but in many instances the definitions are self explanatory in 
Hght of the common dictionary meanings of the defining terms. 

SEOTION 112. GENERAL PRINCIPLES OF CONSTRUCTION 

This section contains four snbsections. Subsection (a) sets down, 
as a general principle of construction, that the "provisions of this title 
shall be construed in accordance with the fair import of their terms 
to effectuate the general purposes of this title particularly to assure 
definition and notice of the conduct prohibited in accordance with 
the rule of strict construction as applied by the federal courts." This 
language carries forward what the Committee perceives to be the cur
rent Federal rule that provisions of a criminal statute will, within 
the context of providing clear definition and notice of the conduct 
prohibited, be construed to reach conduct within the scope or cover
age intended by the legislature as determined by reading the provi
sions according to the fair import of their terms. 

The National Commission recommended a similar provis10n, and 
comparable statements are to be found in several State penal codes.2 

The rule would not adopt the artificial canon of "strict construc
tion" under which a court is obligated to adopt the narrowest possi
ble view of the language used by Congress in a criminal statute. 

1 Present title 18 contains no definition section tbat Is nearly so comprebenslve. but II 
number of th~ chnpterR of thp title contain Rectlons clpvotpd to clefinltlon 0( terms, 

• See Final Report. § 102; Wl)rklnl! Pope"s. pp. '1\-6: Ariz. Rev. Stats. Ann .. § 1-211 
(1956) ; Ark. Stats. Ann., §1-203, 1-204 (1947) ; Cal. Penal Code. § 4 (1957) ; Colo. Rev. 
'Stats. Ann .. § 2-4-212 (.!lOn); Del. Code Ann" § 11~203 (1974); Idaho Code Ann., 
§ 73-102 (1947); Ill. Rev. Stats., § 131, § 1 (Smitb-Hurd .1933) ; Iowa Code Ann., § 4.2 
(1946) ; Ky. Rev. Stats., § 500.030 (1974); La. Rev. Stats., § RS 14-3 (195.1); j\Iicb. 
Stats. Ann., § 28.11')2 (1962): Minn. Stats. Ann., § 609.01 (1946); Mont. Rev. Code 
Ann., § 94-101 (Choate 1947) ; Neb. Rev. Stats., § 29-106 (1943); Nev. Rev. Stats., 
§ 193.030 (19517); N.Y. Rev. Pen. Law, § 5 McKinney's J967): N. Dnk. Century /;I)ile, 
§ 20-01-29 (1960): Ore. 'Rev. Stilt ... § 161.021i 119,,3): Pa. Crim. Code, § 105 (1973); 
s. Dak. Camp. Laws, § 22-1-1 (1967); Tex. Pen. Code. § 1.05 (Vernon's .1952); Utah 
Code Ann., § 76-1-2 (1953); Wash. Rev. Code Ann., § 9A.04.20 (1967). 
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As observed by the National Commission, application of the "strict" 
rule in the past has occasionally resulted in the acquittal of persons 
who were clearly within the letter and spirit of the law.3 A more 
serious consequence, however, "is that Federal criminal law has been 
made intolerably cumbersome, as the legislative draftsman has sought 
to anticipate every possible narrow construction:'~' 4 

In its origins tho rule of strict construction was an outgrowth of the 
£act that at common law tho main res'p0nsibility for formulating 
English criminal law resided in tho judiCIary. "In those circumstances 
legislation could bo regarded as an exceptional intrusion into tho main 
body of judge-made law. There was no systematic Oode. But when the 
legislutUl'e lias assumed responsibility for a comprehensive, integrated 
Criminal Code, it is not appropriate for the courts to presume that 
only the least possib1e alteration of a body of nonstatutory law was 
intended." 5 

In this country, the Supreme COUl't has generally not interpreted 
the rule of strict construction as mandating that tho nltl'l'mvcst read
ing be given to a penal enactment.6 As stated in United State8 v. 
Oook: 7 

We nre mindful of the maxim that Eenal statutes should 
be strictly construed. But that canon 'is not an inexorable 
command to override common sense and evident statutory 
purpose," United States v. Brown, 333 U.S. 18, 25, and does 
not "require that the act be given the 'narrowest meaning.' It 
is sufficient if the words ure given their fair meaning in 
accord with the evident intent of Congress" United States v. 
Raynor, 302 U.S. 540, 552. 

A similar declaration "'as made in United States v. Hm'tweZl,' 
where the Court said: 

The object in construing pen!!l, as well as other statutes, 
is to ascertain the legislati ve intent . 
. . . The words must not be narrowed to the exc1usion of 
what the Legislature intended to embrace; but that intention 
must be gathered from the words, and they must be such as 
to leave no room for a reasonable doubt upon the subject ... 
The rule of strict constrllct.ion is not violated by permitting 
the words of the statute to have their full ll1eal1lng, or the 
more extended of two meanings, as the wider popular instead 
of the mOl'e narrow technical; but the words should be taken 
in such a sense, bent neither one way nor the other, as will 
best mani:f'est the legislative intent. 

• Sec, c.g., McRayIc \'. United State8. 283 U.S. 25 (l031). In wblc}1 tbe Supreme Conrt 
held thnt an nlrcfn(t WIIS not II "lIlotor velllcle" \\'1~Jlln till! meaning of tlle National 
~lotor Vehlcl!) Theft Act. 

, \,"orkln" PllperM. p. 5. 
I fbld. 
= !I"L ~ec. r,:r HOlme eXntnlllcs of flip. "pvorcnt ltnplotnentnt.!on or ~l1oll n rule. M. nt. 8 
•. 384 U.S. 207. 262-263 (10GB\. See also United Statcs v . . POlVcll, 423 U.S. 87 (1075) 
• 73 U.S. (G Wall.) ::185-30(1(18(17). . 
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In modern times, the Court has reduced the impact of the so-called 
"strict" rule more or less to a rule of lenity, requiring that the nar
rower or less harsh construction of a criminal statute be adopted only 
when the language and history of the enactment together do not 
dispel an ambiguity.9 As recently enunicated in United States v. Bass to 

(footnote and some citations omitted) : 
[AJs we have recently reaffirmed, "ambiguity concerning 

the ambit of criminal statutes should be resolved in favor of 
lenity." Rewis v. United States, 401 U.S. 808, 812 (1971). 
See also Ladner' v. United States, 358 U.S. 169, 177 (1958) . 
. . . In various ways over the years, we have stated that 
"when choice has to be made between two readings of what 
conduct Congress has made a crime, it is appropriate, before 
we choose the harsher alternative, to require that Congress 
should have spoken in language that is clear and defiriite." 
United States v. Universal O.l.T. Oredit Om'p., 344 U.S. 
218,221-222 (1952). This principle is founded on two poli
cies that have long been part of our tradition. First, "a fair 
warning should be given to the world in language that the 
common world will understand, of what the law intends to 
do if a certain line is passed. To make the warning fair, so 
far as possible the line should be clear." .•. Second, because 
of the seriousness of criminal penalties, and beclluse criminal 
punishment usually represents the moral condemnation of 
the community, legislatures and not courts should define 
criminal activity. This policy embodies "the instinctive dis
taste against men langU1shin~ in prison unless the lawmaker 
has clearly said they ShOUld." H. Friendly, Mr. Justi'ce 
Frankfurter and the Reading of Statutes, in Benchmarks 
196, 209 (1967). Thus, where there is ambiguity in a criminal 
statute, doubts are resolved in favor of the defendant. 

Subsection (a) of section 112 would not purport to modify the rule 
of lenity, which is based primarily on considerations, rooted in consti
tutional due process, of affording fair notice of what conduct is pro
hibited. It does, however, make clear that automatic niggardly inter
pretations are to be avoided and that the search is to be directed at dis
covering the "fair import" of the statutory language in accordance 
with the gene.r.nl purpose of this title as set forth in section 101, dis
cussed above. The Committee believes this to be a proper general 
precept, in accordance with the contemporary attitude and modern 
judicial decisions, that legislation (whether penal or otherwise) is 

9 See United States v. Oampos-Serrano, 404 U.S. 293 (1971). 
1·404 U.S. 336. 347-348 (1971). 
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enacted "as a working instrument of government and not merely as 
a collection of English words." n 

11 United States v. Dotterweich, 320 U.S. 277. 280 (1943). See also the letter of October 
31. 11)77, from Attorney General UrWin B. Bell to Senator Edward 111. Kennedy, responding 
to the Senator's request for the views of the Department of Justice on a proposed amend· 
ment (later offered and rejected during the Committee's consideration of S. 1437) to 
amend section 112 (a) to restore the so,c!llled "rule" o! strict construction. In opposing 
tbe amendment, the Attorney General wrote as follows: 

DEAR SENATOR KENNEDY: Tbis is in response to your letter of last Friday requesting the 
views of the Department of Justice with respect to an amendment that may be offered to 
section 112 (a) of S. 1437> the proposed Federal Criminal Code, to require that criminal 
statutes be given a "strict construction." 

Such an amendment, contrary to common misconception, would not be consistent with 
current case law. If offered and adopted, it could have serious adverse consequences for 
the implementation of the Code. 

The old common law rule of "strict construction" was developed by tbe English courts 
as a means of preserving judicial primacy over Parliament's efforts to enact a body of 
criminal law "in former times wben tbe main responsibility for formulating [suchl law lay 
iii tbe judiciary." Working papers of the National Commission on Reform of Federal 
Criminal Law (the "Brown Commission"), p. 5. Under the doctrine as then applied, the 
words of parliamentary acts were interpreted in tbe narrowest possible fashion, despl.te 
the fact tbat their common English usage may have been considerably broader. Over a 
period of centuries, however, as the authority of the legislature to enact criminal statutes 
became accepted, the rule In practice became less one of "strict" construction and more 
one of "fair" construction. Today, although courts on occasion continue to refer loosely 
to the so·called rule of "strict construction" of criminal statutes, their holdings make it 
clear that the courts examine statutes not to determine if their application in the case at 
band would accord with the narrowest possible construction of a statute, but to detcrmine 
whether the application to the case would fairly accord with clear English usage and 
would raise no question as to the statutory language providing fair notice of what con· 
duct is proscribed. See Sutherlund, Statutory OanstnlCtion, §§ 59.03-59.07. In summing up 
the cases, Sutherland states that "they evince a widespread emergent sentiment that the 
historic rule of strict construction ... is no longer justified or desirable." Sutherland, 
supra., § 59.07. 

The language now In S. 1437, which mandates that the Code's provisions be "construed 
in accordance with the fair import of their terms to effectuate the general purposes" of 
the Code (section 112 (a», accurately reflects the holdings of the Supreme Court cases 
interpreting the appropriate current·day version of the so·called rule of "strict construc· 
tion." See, e.g., UnitecZ State8 v. Bas8, 404 U.S. 336 (1971) ; United States v. Ooak, 384 
U.S. 257 (1966). 

The consequences of legislating a return to the old common law version of the rule of 
"strict construction" would be very troublesome. I am concerned that such a provision 
would be understood as mandating that henceforth federal criminal statutes must be 
given their narrowest possible construction, irrespective of the plain meaning and fair 
notice imparted by the language used and irrespective of the intent of Congress. As the 
Brown Commission observed, such a doctrine not only would bring about the occasional 
acquittal of offenders who were clearly within the letter and spirit of the law and who had 
plain llOtice as to the Intended application of the law, but also would have the serious 
result of making the criminal law more complicated and cumhersome by "suggesting the 
necessity of literally covering all conceivahle applications of the law" through strings of 
synonyms and use of large.'y redundant language. Brown Commission Comment to section 
102 of the Commission's Final Report. 1IIoreover, such a rule would render any I';loss of 
legislative history, such as this Committee's Report, ineffectual and irrelcvant since only 
the narrowest possible reading-not a reasonably narrow, fair reading-of the words of 
the statute itself would be permitted. 

In light of these considerations, both the Model Penal Code and the Brown Commission 
in recent years, as you know, have recommended a rejection of the old common law version 
of the rule of "strict construction." They have recommended, Instead, the codification of 
the contemporary case law through a provision very similar to the one now in S. 1437. 
A numi'er of modern State criminal codes-including those of Arizona. Arkansas, Califor· 
nla. Delaware, Illinois, Iowa, Louisiana. Nevada, New York, South Carolina, South Dakota, 
nnd Texas, among others-contain similar sections; the Delaware Criminal Code, for exam
pIp. provides: 

"The general rule that a penal statute Is to be strictly construed does not apply to this 
Criminal Code, hut the provisions herein must be cOllstrued according to the fair Import 
of thplr terms to promote iustlce and effect the purposes of till' law, as stated In § 201 of 
this Criminnl Code." [11 Delaware Code ~ 203.) 

Section 112 (a) of S. 1437, .as it now appears, codifies current federal case hoWings. To 
substitute Instead a requirement that the courts resurrect and follow a rule of genuinely 
"strict construction" would In my judgment represent a serious setback for the rational 
application of Acts of Congress In the criminal law fleW. I would hope that such an amend· 
ment would not be offered during the Committee's consideration of S. 1437, and, If offered, 
tha t It would not be adopted. 
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Subsection (b) of section 112 provides that titles, headings, and 
parenthetical explanations have been used simply as sh0rthand expres
sions and are not to be taken as indices of the meaning of any pro
visions of the Code. 

Subsection (c) of section 112 provides that terms used in titles to sec
tions and which are commonly used in a generic sense (e.g., "smug
gling") are, when used outside their sections, to be recogmzed as being 
generic rather than restrictive. 

Subsection (d) provides general rules of construction for title 18 
for number, gender, and tense. This provision is similar to section 1 of 
title 1, United States Code. 



CHAPTER 2.-JURISDICTION 

(Sections 201-206) 

Section 201. 

Jurisdiction is a word used in the law in a number of contexts with 
various meanings. Jurisdiction as used in this Code refers to the power 
of the United States Government to make and enforce laws. This 
power has two distinct oligins. First, the basic source of power con
cerns the authority of the United States, as a soverei~ nation, over its 
own territory and citizens and as otherwise recogmzed under inter
national law. This is the jurisdiction dealt with directly under this 
cha,pter. 

The second origin deals with the allocation of power between the 
central government and the states in a Federal system. Questions arise 
much more frequently about the power of the Federal government to 
legislate in this area than in the sovereign nation sphere. The Constitu
tion of the United States circumscribes the legislative powers of the 
Federal government; certain powers that might otherwise be exercised 
on !t territorial basis are given to the States or the people to exer
cise. In general, this chapter does not discuss the particularities 
of jurisdiction in a Federal system. Those are dealt with through
out the proposed Code in the sections describing offenses. The approach 
taken there is, on the whole, mechanically different from the approach 
taken under existing law, and it would not be practical to deal in detail 
at this point with the particularities of Federal jurisdiction under each 
of the offense-creating sections. 

The discussion here is divided into two distinct parts. Part I con
cerns the power (If the Federal government to make laws in the na
tional interest as authorized by the Constitution of the United States. 
It discusses the proposed Code's basic approach to jurisdiction and the 
relationship between the Federal and State governments in enforcing 
this nation's criminal laws. Part II concerns those powers of the Fed
eral government that support the application of Federal criminal 
legislation on a territorial and extraterritorial basis fi,nd the discussion 
will be directed to the specific provisions of this chapter. 

PAIt'!' I.-JURISDICTION UNDER THE SECTIONS DESCRIBING OFFENSES 

For many years of the early history of the United States the Federal 
government enacted relatively little criminal legislation. As Federal 
regulation expanded, the courts were required to construe the pro
visions of the Constitution that limit the In w-making powers of the 
Congress. By now, the scope of Federal law-making powers vis-a-vu 
those of the States is wel1 defined. But the advisability of the Federal 
government's exercising its legislative powers over cases traditionally 
prosecuted by the States is a question of the most serious dimensions. 
The crux of the problem is to preserve the vitality of our Federal sys-

(27) 
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tern while achieving the optimum of effectiveness in law enforcement 
and making the optimum utilization of local resources in order to 
maintain the viability of State law enforcement agencies. 

Underlying the extent to which this proposed Code confers jurisdic
tion upon the Federal government with respect to the offenses de
scribed herein is the fundamental assumption that the basic responsi
bility for maintaining the order of our society day-by-day rests with 
the several States under our system of government. The proposed 
Code reflects the view that the States must remain viable bodies in en
forcing our crim~nal laws. Accordingly a conscious effort has been 
made to review tho need for Federal jurisdiction as to each offense 
desired and to confer such jurisdiction only when necessary to protect 
a substantial Federal interest. 

The proposed Code must be perused in its entirety to appreciate the 
particularIties of Federal jurisdiction-the extent to which the full 
or a less full measure of Federal law-making power has been used to 
proscribe conduct. General approaches have been taken here that differ 
from approaches commonly taken in the past in shaping Federal 
criminal legislation. Some of these are discussed below. 
1. General Scope of Present F edeml Jurisdiction 

Current Federal criminal jurisdiction encompasses (1) offenses di
rectly affecting the institutions or operations of the Federal govern
ment, and (2) offenses falling within the general police powers of 
State governments but over which the Federal government has, for 
various reasons, assumed auxiliary jurisdiction. 

Continued jurisdiction over the first category of offenses is obviously 
necessary to the operation of the Federal government. It is not to be 
expected, nor would it be desirable, that the State governments should 
make punishable, e.g., the bribing of a Federal official or the falsifica
tion of a Federal record. But, with regard to the second category, 
where the Federal jurisdiction is auxiliary to that of the States, it is 
appropriate to consider the alternative approaches available.1 These 
include the following: 

A. Limit Federal jurisdiction to offenses directly affeoting the in
stitutions 01' operations of the Federal government" no aumiliar'lj Fed-
eral juri8diotion . 

This approach would require increased Federal bolstering of State 
and local investigative, prosecutive, and correctional agencies through 
monetary grants and collateral support programs such as training 
services, investigative assistance, and development of legislative solu
tions to difficultIes caused by the limited geographical jurisdiction of 
individual States. A considerable period of time would be required 
to augment State law enforcement capacities before a transfer of 
current Federal responsibilities could be undertaken. 

B. Provide aumiliary Federal juri8diotion over particular offenses 
that may warrant FederaZ intervention 

While this is usually viewed as the traditional approach, the 
general trend has been to interpret the Federal interest broadly, to 
extend Federal jurisdiction over a wide range of offenses, and to 

~ See Final Heport, Comment, PP. 12-16; Workln~ Papers, pp. 33-67. For a general 
discussion of the jurisdictional approaclJ fOllowed in this bill as reported see R. Pauley, A.n 
A.nalysis of Some Aspeots of Jurisdiction Under S. 11,31, the Proposed Federal Oriminal 
Oode,47 Gea. Wash. L. Rev. 475 (1979). 
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permit virtually plenary Federal jurisdiction over certain offenses, 
e.g., bank robbery. This approach hence presupposes a reexamination 
of the propriety of the existing reach of auxiliary Federal jurisdiction. 

C. Provide auxiliary Federal jurisdiotion over all ojfen8es 
This approach would involve a major departure from the historical 

division of Federal-State responsibilities and would be of questionable 
constitutionality because of its failure to recognize the basic tenets of 
Federalism. 

The approach taken in the reported bill, as under prior bills in the 
93d, 94th, and 95th Congresses, and the Final Report, is to provide 
auxiliary Federal jurischction on a selective Ibasis, with prosecution 
also made possible for a limited number of other, common crimes, 
normally punishable solely by the State, when such crimes are COlXl

mitteed in association with Federal offenses.:r 
~. Separation of Matters Relating to Federal Jurisdiction From the 

Elements of the Ojfen8e 
In most Federal criminal statutes the basis for exercising Federal 

criminal jurisdiction is stated together with the basic criminal mis
conduct as an element of the offense. Very frequently, in fact, the juris
diction is cast as the gravamen of thB offense with the underlying mis
conduct seeming to be only a matter of secondary importance. For 
example, what would be cast in a StMe statnte simply as receiving 
stolen property is defined in one corresponding Federal statute as 
knowingly receiving a stolen vehicle "moving !tS, or whic11 is a part of, 
or which constitutes interstnte or foreign commerce;" 3 and what 
would be cnst in State statutes ns "robbery" or "extortion" have been 
«ealt with in one of the equivalent Federal statutes as "obstruct[ing] 
commerce ... by robbery or extortion." 4 A «epartlll'e from this ap
proach is seen, however, in the 1972 revision of the Federal Kidnapping 
Statute,5 which divorces the gravamen of the offense from the juris
dictiona! bas~s in a fashion precursory of the proposed Code. . 

The hlstorlCal reason for the current approach t.o the draftmg of 
Federal criminal laws is, of course, the recognition of the limited na
ture of the powers granted the Federal government by the Constitu
tion, The philosophical rationale for such a formulation of offenses is 
that the Federal government should take cognizance only of the harm 
to its integrity, imposing criminal sanctions only to the extent that 
misconduct obstructs a specific Federal function and Ien,ving punish
ment for the misconduct itself to State and local governments. 

There are certain advantages in the current approach to the draft
ing of the jurisdictional aspect of Federal offenses. First, it permits 
taiJoring the Federal jurisdictional reach over specific forms of mis
conduct to the precise extent deemed necessary by the Congress on an 
offense-by-offense basis. Second, it makes manifest the Federal inter
est in the misconduct and tends to keep essentially local crimes out of 
Federal courts. Third, it affords each invepf,igative and administrative 
agency its own self-contained statute (. '('ring givPl1 misconduct. 
thereby clearly defining each agency's m\'" of responsibilit.y. 

3 See Flnnl Report, Comment, p. 13. See also subheading (4) infra for a discussion of 
thIs anel11ary jurIsdictional concept. 

318 U.S.C. 21113. 
'18 U.S.C. 1951. 
• 18 U.S.C. 1201. 
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However, the current approach also has several disnd vantages. First, 
it tends to result ill formulations of offenses which, by design or by 
interpretation, ulll1ecessarily require proof that the defendant knew 
01' intended that his conduct would violate a Federal interest (e.g., 
that the mails would be used in the commission of the offense). Second, 
it re'l.uires considerable redundancy because the definition of the un
derlymg misconduct must be repe1tted for every jurisdictional base. 
Third, it engenders troublesome variations in definin&, misconduct 
which may interfere with more than one jurisdictional mterest since 
a separate offense must be written by different draftsmen at a different 
time when an expansion of jurisdiction becomes necessary.a Fourth, it 
permits the multiplication of criminal charges in cases where, although 
only a single act of criminal misconduct is involved, several jurisdic
tional breaches occur. Ij'ifth, it tends to scaJe penalties to a lower level 
than for comparable State offenses in those situations where the reach 
of the jurisdictional factor is made the gravamen of the offense. Sixth, 
it occasionally frnstrates intel'llationnl extradition since the applicable 
treaties often enumerate the extraditable crimes in terms of the under
lying misconduct and condition extradition on a principle of mutuality 
so that extradition is possible only if both countries prescribe penal 
sanctions for the same conduct. This has resulted in rulings by some 
foreign nations that they wiHnot extradite persons charged here with 
mail fraud or kidnapping since those crimes as defined in our criminal 
code, with its emphasis on breach of the jurisdictional interest, l1ave 
no counterpart in those other countries. Seventh, it leads toward the 
imposition of criminal liability of low levels of inchoateness and in
cipiency (e.g., for conspiracy to trn vel in interstate commerce with 
intent to aid and abet any person in inciting a riot, under 18 U.S.C. 
2101 (a) (l)(D) and IS U.S.C. 371). 

The alternative to the current approach is to draft Federal offenses 
in terms of the underlying misconduct alone) and to detail separately 
the circumstances giving rise to Federal jurIsdiction to prosecute for 
such underlying offenses. The justification for such an alternative ap
proach rests on the theory that the integrity of the Federal interest 
can be preserved as readily by prosecuting for the underlying miscon
duct as by prosecuting for the breach of the Federal interest itself, 

• and that, in fact) this may be the only means by which the Federal 
sovereign may take cognizance of the full gravity of the harm to the 
Federal interest. There is certainly no more affront to the basic con
cepts of Federalism in defining, for example, the crime of kidnaI?ping 
per 8e and adding that the Federal government may prosecute If the 
victim is transported in interstate commerce, than there is in defining 
an offense of transporting in interstate commerce the victim of a kid
napping as in former 18 U.S.C. 1201. 

This alternative to the usual approach of current law may, through 
n. variety of drafing techniques, permit the retention of the advan-

• Compare, for example, the followlnJ; formulations oC robbery: 
"Whoever, within the spechtl marltlme and terrltorlal jurisdiction Cor the United States, 

by force and violence, or by In tlmld/l tlon. takes from the person or presence of another 
nnythlng of value • • ... (18 U.S.C. 2111). 

"Whoe"er (obstructs commerce by) • • • the unlawful tnItln!': or obtaining DC per· 
Bonnl property from the person or In the presence of another, ngonlnst his will, by menns 
oC actual or threat~ned force. or Vlolence

j 
or fear of Injury, ImmedIate or future, to hIs 

person or property • • ... (18 U.S.C. 1951 . 
"Whoever robs nnother of any kind or description aF perRonnl property helanglng to the 

Unltell RtnteR • • ... (18 U.S.C. 2112). 
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tages of the current approach while eliminating the disadvantages. 
Tho Federal character of the offense can still be emphasized to the 
S[Lmo degree; the jurisdictional reach C[Ln be drafted with the same 
specificity; and the division of responsibilities between various Fed
eral agencies can be made equally clear. At the same time, definitions 
of offenses can be clarified and the number of offenses can be stand
ardized and dmmatically consolidated. For example this technique 
permits the reduction of 173 existing perjury and false statement 
offenses, 134 existing theft offenses, and 89 existing counterfeiting 
and forgery offense·s to a mere five oft'enses.7 This approach can also 
lead to uniformity of judicial interpretation: the grouping of offenses 
in a more logical arrangement: and the other collateral benefits dis
cussed above. 

Significantly, aU foul' of the principal proposals to revise the Fed
eral Criminal Code adopted the approach of separating the jurisdic
tional factors from the elements of offenses. Senator McClellan has 
described this concept of the National Commission's proposed Code as 
"the keystone of (the Code's) ... suggested reform," the rejection 
of which "would require forsaking the present form of the Code as 
even a work basis for lL new Code." 8 This Committee likewise believes 
that the reasons for separating jurisdictional factors from the ele
ments of the offenses are compelling. A Federal criminal code with 
the jurisdictional factors and elements of the offenses set distinctly 
apart will work remarkably better than has the current title 18. 
3. Drafting of iviatte'l'8 Owing Rise to Fedeml htrisdiation 

Once the decision is made to sever the circumstances giving rise to 
Federal jurisdiction from the elements of the various Federal offenses, 
there are several alternatiyes that can be taken in setting forth the ap
plicable jurisdictional limitations.D Under one principal alternative, 
adopted by the National Commission, the jurisdictional subsection in
cludes a cross-reference to one 01' more of several generally stated ju
risdictional concepts appearing elsewhere in the Code. Under the other 
principal alternative, adopted by S. 1400 in the 93d Congress, the 
jurisdictional subsection itself explicated the particular circumstances 
permitting Federal prosecution for the stated offense.1o 

A problem with the approach of cross-referencing to common juris
dictional bases is that the terminology employed in the general juris
dictional provisions must be sufficiently broad to apply to numerous 
and disparate offenses-a breadth that may be appropriate to some, 
but not to others. For example, section 201(h) of the Final Report, 
relating to interstate travel, refers to "movement of any person across 
a state or United State boundary" in the course of the offense. This 
accurately reflects the jurisdictional scope of some current offenses 
involving interstate travel (e.g., 18 U.S.C. 2314-executing a scheme 
to defraud), but not of others "which may be prosecuted only if the 
person who moves in interstate commerce is the victim (e.g., 18 U.S.C. 

1 See House Subcommittee on Criminal Justice of the Committee on the .Tudiciary, 1m" 
pa.ct of S. 1487 1t/lOn Pre8ent Fec/emZ Grim·inal La.1C8, H. Doc. No. 17, 95th Cong., 2d 2d Sess. 
503-515, 531-704, 1153-1223, 1265-1302 (1978); proposed sections 1341 (Prejury), 
1343 (Making a False Statement), 1731 (Theft), 1741 (Counterfeiting), and 1742 
(Forgery). 

8 Hearings, pp. 35, 43. 
• See Workln/( Papers, pp. 42-51. 
10 An exception to this rule ex,sts with respect to extraterritorial jurisdiction. 

----------------_J 
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1201-kidnapping) or is the defendant (e.g., 18 U.S.C. 2101-riot
ing). Although there may be good reason to extend the scope of exist
ing Federal jurisdiction over the latter kinds of offenses, the National 
Commission approach would automatically and indiscriminately ex
tend such juri!;diction wherever the interstate travell>tlse is employed. 
The combined effect of stating common jurisdictional bases in such 
general language is one of the principal reasons the National Com
mission draft was criticized for unnecessarily expanding the scope 
of existing Federal jurisdiction. 

One of the best critical analyses of the National Commission's ap
proach is found in the report by the Committee on Reform of Federal 
Criminal Laws of the American Bar Association: 11 

Section 201 has occasioned the most serious criticism of 
any portion of the proposed Code. The thrust of the criticism 
has been that the section represents a bold attempt to expand 
the scope of federal criminal jurisdiction beyond its present 
limits, establishing for the first time a plenary federal police 
power at the expense of traditionally state and local preroga
tives. This criticism has been fostered in part by the last 
sentence of the section. There, what was intended as a simple 
description of a drafting technique, that no explicit juris
dictional base would be stated for substantive offenses which 
were clearly within the inherent jurisdiction of the federal 
government (see, e.g., § 1101. Treason.), has been read as a 
declaration of the most sweeping jurisdiction possible. (It is 
recommended that the last sentence be stricken and a new 
jurisdictional base, "anyw]lere in the United States," be added 
which would be specifically incorporated into the substan
tive provision when the inherent jurisdiction of the United 
States is intended.) 

But the criticism has other sources also. First, there is con
siderable confusion over what the effect of § 201 is intended 
to be-a confusion fostered in part by such ambiguous phrase
Ology as discussed above. The section, unfortunately, is too 
often read to provide that there is federal jurisdiction over 
each and every substantive offense anytime that one of the 
enumerated bases is present. This) of course, misreads the sec
tion as well as the basic structure of the proposed Code. The 
section merely compi les in one place the variety of possible 
bases which (with the exception of the inherent jurisdiction 
noted above) must be explicitly made applicable to a given 
offense. This is usually done by a reference in the substantive 
statute itself. 

Second, there seems to be considerable shock generated by 
the mere cataloging of the various jurisdictional bases cur
rently employed in federal law. The growth of federal juris
diction over the years has apparently gone unnoticed each 
time a new basis for federal jurisdiction would appear in a 

U ReprInted In Hearings, PP. 5796-5797. See also accompanyIng statement at Prot. 
Llvlnl!Rton Hall on hehalf of the ABA CommIttee on Reform of Federal CrIminal Laws, {d. 
at 5818-5819: Report of the National Association of Attorneys General on Proposals 
for RevIsion of the Federal CrimInal Code, icE. at 6010. 
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discrete statute. Much of the criticism seems to stem from a 
shock of recognition over what is today the actual scope of 
federal jurisdiction. It is more appropriate to focus atten
tion on the specific instances in which the exercise of federal 
jurisdiction should be questioned instead of attacking the 
bases for the jurisdiction in the abstract. 

The approach taken by the Committee, by 'contrast, is to set forth 
fully, in the jurisdictional subsection of each section defining the of
fense, the particular circumstances ( when less than plenary j urisdic
tion is intended) permitting- Federal prosecution for that offense, 
thereby avoiding the neceSSIty of cross-referencing to a catalog of 
common jurisdictional provisionsY~ This circumvents the problems in 
formulating generalized jurisdictional concepts since the jurisdictional 
bases for each offense are drafted with that offense alone in mind and 
without concern that the stated bases might be too narrow or too broad 
for use in regard to other offenses. This approach has the further 
benefit of enabIing the reach of Federal jurisdiction for any offense 
to be immediately apparent from the face of the section. 

Moreover, since each jurisdict.ional base is tailored to the specific 
offense to which it is made applicable, the precise reach of current 
Federal jurisdiction may be maintained if deemed appropriate. In the 
case of kidnapping, for example, the Committee hfts provided in the 
jurisdictional subsection that "[tJhere is federal jurisdiction over an 
offenso described ill this section if ... (3) movement of the victim 
across a stnte 01' United States boundary occurs in the commission of 
the offense ... " 13 In other offenses, such as robbery or extortion, move
ment of any person across a State or United States boundary is pro
vided as a basis for Federal jurisdictionY In sum, using this approach, 
the subject bill is able effectively to parallel the existing range of Fed
eral jurisdiction for all offenses except in those limited situations where 
good reason wns found to extend or retract the present jurisdictional 
reach. 
4. Federal Jurisdiction Over Oornrnon-Law Offenses Oornmitted in 

the Oourse of Fedeml Offenses 
Current Federall:nv permits, in the course of a prosecntion for cer

tain Federal offenses, prosecntion of partiCUlar cOlllmon-law offenses 1~ 
which were committed by the c1e-fenclnnt in the course of committing 
the Fedeml offense. For exmnple, in the present statute concerning 
damaging a government building by explosion (18 U.S.C. 844), the 
basic olfense carries a mnximum penalty of ten years, but "if personal 
injury resnlts" the mnximum penalty is twenty years, and "if death 
results" the maximum penalty is life impl'isonincnt or death. Certain 
other Federal offenses, 11owe\'er, particularly some more recently en
acted offellses ill the firearms area, provide SHch coverage by stating 
the common-lnw offense as a separute Federal offense which may be 
charged and punished if it occurs in the COUl'se of unother Fed.eral 
offense (e.g., 18 U.S.C. 844(h); 18 U.S.C. 924(c)). This latter ap-

u Extraterrltorlnl jurls(lIction Is sepnrntely defined In section 204 becnuse of the neccs-
slty of defining certnln brond categories of offenses to which such jurisdiction will attnch. 

13 See section 1621 (c). 
,. See sections 1721, 1722. 
,. The charncterlzatlon "common-Inw offenses" Is here used simply as n convenient means 

of reference to those offenses against persons or property thnt are usunlly considered 
l1Ia/.UI1I in 86. 
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proach has several ad vantages. First, it is easier to work with, being 
more loglCal conceptually (since there really are involved two separate, 
but related, offenses). Second, it permits the clarity, and the certainty 
for plea agreement purposes, of separate counts. Third, it permits in
dividual jury charges using standard instructions for the separate 
offenses. Fourth, it permits separate judgments of conviction and sep
arate sentences, u. material ad vantage if the conviction for one of the 
offenses is later overturned. 

A critical question to which the Committee addressed itself was 
the extent to which this device of ancillary or "piggyback" (as the 
National Commission called it) jurisdiction should be employed. 
Clearly, the concept has the advaI).tages of permitting a unitary ad
judication and punishment of a defendant's entire course of criminal 
behavior, when a series of oil'enses is committed in the course of It 
Federal crime. However, indiscriminate application of this jurisdic
tional notion could also drastically impinge upon the traditional pre
rogatives of the States by permitting Federal prosecution for offenses 
where there exists only a tenuous Federal nexus at best. 

An example of unduly expansive utilization of this jurisdictional 
base, in the opinion of the Committee, is found in the recommenda
tions of the National Commission. Its Final Report contains, as one 
of its general jurisdictional bases, a provision permitting Federal 
prosecution if "the offense is committed in the course of committing 
or in immediate flight from the commission of any other offense de
fined in this Code over , .. hich Federal jurisdiction exists." 10 This 
provision was incorporated as the jurisdictional base for most of the 
offenses against the person and offenses against property. The appli
cation of this concept of ancillary jurisdiction would result in a con
siderable expansion of Federal jurisdiction, permitting prosecution for 
over 7,500 combinations of offenses. It was principally for this reason 
that, of all the innovations proposed by the National Commission, the 
concept of "piggyback" jurisdiction was the one that provoked the 
most critical comment.17 

The concern over the expansion of Federal jurisdiction contem
plated by the National Commission was aptly expressed by the Na
tional Association of Attorneys General. Speaking on behalf of the 
Association, Attorney General Israel of Rhode Island testified that 
each of the State attorneys general "had arrived at almost the same 
conclusions independently: namely that the Brown Commission report 
had represented an unwarranted expansion of Federal criminal jur
isdiction at the expense of State criminal jurisdiction." 18 

The Report of the Association of Attorneys General traced the treat
ment of Federal jurisdiction in each of the proposed codes-the Final 
Report, S. 1 and S. 1400-and concluded: 19 

The most important concept, of course, is the treatment of 
Federal jurisdiction and its potential for expansion. In the 
Brown Commission Report, a long string of jurisdictional 

,. See section 201 (b). 
11 Sep. e.g., Hearings. pp. 927-934, 944-952. 1166-1178, 3030-3034. 3328-3361 ; but see 

Note. Piggybaok Jurisdiotion in tlle Proposed Fellera~ Crintlnal Colle. 81 Yale L.J. 1209 
(1972). 

l8 Hearinl(s, p. 6013. 
,. Ill. at 6011. 
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bases were set forth in a separate section (§ 201) and juris
diction over each offensc was stated. by reference to one or 
more of these bases. Of course, the base most frequently used 
was the "piggyback" base previously referred to. In S.l, the 
piggyback language was removed and a concept of jurisdic
tion adopted in which each offense was described in terms of 
a type of jurisdiction which was in turn defined in a separate 
section (§ 1-A4). Due to the broadness of the definitions of 
such terms as "receiving Federal financial assistance juris
diction", "commerce jurisdiction", and "affects commerce ju
risdiction", together with the application of the "compound 
grading" concept (although a more limited one than that 
found in the Brown Report) , the effect on expansion of juris
diction was almost the same as that of the Brown Commission. 
In S. 1400, on the other hnnd, while the anci1Jary j1ll'1sdiction 
concept is retained, the actual expansion is minimized by de
fining in each offense the limits of Federal jurisdiction as well 
as the specific crimes ovcr which ancillary jurisdiction exists 
(e.g., Tampering ,Vith A Public Servant, Interfering With 
Civil Rights) which are in turn specifically limited, in nearly 
all cases, to traditional Federal offenses. It is the feeling 
of the Association. therefore, that S. 1'100 presents a generally 
acceptable approach to the jurisdiction concept .... 

As reported, the bill adopts the approach taken by S. HOD. This ap
proach accepts the National Commissioil's concept of ancil1ary juris
diction,~() but materially restricts the application of the concept. Since 
tho bill lists in the j1ll'isdictional subsection of each 011'o11se all of the 
jllrisdictionnl bases permitting Federal prosecution for that offense, it 
is possible to specify as one of the j11l'isclictional bases for a common
Inw offense the OCClIlTence of the ofl'ense during the commission of (or 
<lllring the immediate flight from the commission of) one or more 
enumerated offenses over which independent Federal jurisdiction 
exists. This results in a listing' within the juriscUctional snbsection of 
all the particular Federal offenses with which the common-law offense 
may be prosecuted. For example, in one part of the jUl'isclictional sub
section of the murder section, twenty-seven specific offenses arc el1um
eJ'atec1 the commission of w1tich will permit prosecution fo\' a murder, 
not otherwise Federally cognizable, which occurs in the course of onc 
of those offenses.21 As compared with the National Commission ap
pl'Onch, this approach, although expanding SOlllewllat on the irregular 
coverage of existing law, results in a limited application of the ancil" 
lary jurisdiction technique to reach only the more important COm1110\1-
law offenses nnd, of those, to reach only the onC's that are most likely 
to be encountered in thc cOlIl1ni::sion of the particulal' Federal offenses 
involved. Uncll'r the subject Lill, the number of combinations of of
fenses is somewhat over 300, as compared to the more than 7500 under 
the National Commission's approach. 

In its view that the Natiollal Commission's approach to ancillary 
jurisdiction is unacceptable ancl1l1nst yield to a mnch less expansive 

:0 S. 1, DS Introlluced In the 93d COIJg'ress, had trrated the commission of ancmary 
offenses as a mntter warranting aggranllion of the penalty. See, e.g., sectIon 2-GE3. 

"See section 1601(d) (6). 
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approach of the kind adopted, the Committee is supported by the N a
tional District Attorneys Association,22 by a committee of the Judicial 
Conference of the United States,23 and by the National Association of 
States Attorneys General, an Ad Hoc Committee of which has con
duded that the approach here being taken represents "a generally 
accepta:ble approach to the jurisdictional concept." 24 

Notwithstanding its decision to accord more limited application to 
the concept than did the National Commission, the Committee be
lieves that this approach to ancillary jurisdiction represents one of the 
most significant contributions to be made by the new codification. In 
addition to the adavantages noted previouslYl this jurisdictional base 
concept will provide several other benefits. By utilizing such an ap
proach, the time, expense, and uncertainties of mUltiple trials can be 
avoided. A burden will be lifted from witnesses who would otherwise 
have to testify at both Federal and State trials; there will be no prob
lems at a second trial of adverse publicity caused by the first trial; and 
the right of speedy trial will not be jeopardized. In addition, where it 
may happen now that a State 'will forego the prosecution of a defend
ant after his conviction upon related Federal charges, considering 
substantial justice to have been accomplished in the one conviction, 
more complete justice can be attained through employment of the 
ancillary jurisdictional provisions permitting prosecution for all of an 
individual's offenses committed as part of a single course of conduct. 
Of course, the Federal government can still forego prosecution in ap
propriate eases, deferring to State action.25 

5. Re8traint8 on the Exerci8e of Federal Jurisdiotion 
As previously noted, current Federal law generally dOCR not provide 

statutory restraints upon the prosecutorial exercise of Federal juris
diction in those areas where the Federal government has concnrrent 
jurisdiction with State and local governments. Such congressional con
trol as now exists is ordinarily accomplished through limiting the 
grant of Federal jurisdiction. A few particular statutes, however, do 
provide a specific restraint upon the exercise of Federal jurisdiction 
by requiring certification or approval by the Attorney General prior 
to initiating a prosecution (e.g., U.S.C. 245 (a) (1)26 civil rights
and 18 U.S.C. 1073 27-interstate flight to avoid local prosecution). 

The National Commission, presumably because it proposed to do 
away in large measure with the most effective of the current re
straints-the absence of a grant of jurisdiction by Congress 28-incor
porated a statutory approach of a hortatory, hut potentially effec
tive, nature. Section 207 of the Final Report stated the Federal law 
enforcement agencies are "authorized" to decline or discontinue Fed
eral prosecution whenever the offense can effectively be prosecuted by 

2!! Sup,.(/. note 19; letter to the Honorable .Tames O. Eastland. Committee on the Judiciary 
dated June 13, 19i3. . 

.. Report of the Committee on the Administration of the Criminal Law to the Judicial 
Conference of the United Stntes, dated April 1973. pp. 4,0,7, 8. 

2. Report of June 11, 1973. Hearings, pp. 6010-6011. 
'"' See section 205. 
'" This statute requires the Attorney General to certify that in his judgment a prose

cution by the United States is "In the public Interest and necessary to secnre substantial 
justice." 

21 This statute requires that the Attorney General grunt "formal approyal in writing" 
prior to the commencement of a proseentlon. 

28 See Working Papers, p. 1403. 
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State agencies if there is no substantial Federal interest 01' if there is a 
primary State interest. A "substantial Federal interest" in an offense 
would be found where, inter alia" the State law enforcement agencies 
were corrupted or where organized crime is involved. The Na
tional Commission included a provision that the existence of a "sub
stantial Federal interest" would not be subject to litigation. The bill, 
as reported, adopts a similiar approach, but one that is worded to avoid 
some potentially troublesome interpretations. It also incorporates 
some additional concepts to help make a rational division of Federal
State law enforcement responsibilities. The bill's approach is con
tained in section 205 of the Code, and is discussed herein in relation 
to that section. 

PART II.-J URISDIC'l'ION UNDER TUIS CHArTER 

This chapter is concerned with the legislative power of the Federal 
gOVC1'llmellt to the extent that such power is or is not limited geo
grnphically. Legislative jurisdiction is the power in the abstrnct to 
regulate, i.e., to fix the content of the law; to say as to whom, where, 
and in regard to what acts 01' events a rule applies. 

The bases for the exercise of the legislative jurisdiction of nations 
have been cateO'orized as being (1) territorial, (2) personal (i.e., 
nationality of tITe offender), (3) protective (i.e., the national interest 
illj nred by the offender), (4) passive personality (i.e., nationality of 
the vrctim) , and (5) universal. 29 

Most basic to the exercise oT legislative jurisdiction is territory. 
Every nation is considered in international law to possess an abso
lute and exclusive power over everything within its territorial 
boundaries.3o 

It is also a generally recognized principle of international law that 
a State may punish acts, wherever they are committed, simply because 
the person who committed them is a citizen of. 01' bears some other spe
cial relationship to, the States.31 JUl'isdiction thus exercised rests upon 
a personal base. It does not conflict with territorial jurisdiction, since 
its exercise in no way affects the legal quality of the conduct in the 
eyes of the territorial sovereign.s2 

The protective theory of jurisdiction permits a nation, under the 
general acceptance of intel'llationallaw, to make acts punishable no 
matter where committed, and even when committed by non-citizens, if 
such acts were directed against the safety or the functioning of the 
government of the state. "Whi1e this theory of jurisdiction is well \'ec
o~nized, its limits in international law are far from settled. Examples 
ot Federal legislation restin~ upon a protective base are 22 U.S.C. 
1203 and 18 U.S.C. 1546, Wllich make punishable perjury or false 

O. See Harvarcl Research in In.ternational Law on Juriscliction -with Re8pect oj Orime, 
20 Am ... r.. Int'I. L. Supp. 435 (July 1935) ; Working Papers, p. 72. These jurisdictional 
bases are willely discussed elsewhere as wel!, bu t under yarylng terms of description. 

"" See Schoonol' Exchange Y • .JlcFacZden, 11 U.S .. (7 Cranch.) 116 (1812). Diplomntic 
hnmllnlt~' rellrescnts a consenRual cleparture from the norm of territorial jurisdiction. 

Ill'l.'he Uniform Code of Military Justice, e.g., applies to United States servicemen, In .. 
c1udlng aliens serving with the armed forces, everywhere In the world. This Is explicable 
on the basis of personal jurisdiction. 

32 See generally I Hyde. Intol'1lational Law, Ohiefly a8 Interpretecl ancZ ApoRUecl by the 
United States, 802-804 (2d rev. ed .• 1945) : Brierly, The Law of Nations, p. _23 (5th ed., 
1(55); Skiriote8 v. Florida, 313 U.S. 69 (1941); Blackmer v. United State8~ 284 U.S. 
421 (1932); United State8 V. BowmMl, 260 D.S. 94 (1922); In re R08s, 14u U.S. 453 
(1891). 
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statements committed by an alien before an American consular officer 
in a foreign country in applying for a visa.aa 

The so-called "passive personality" theory of jurisdiction is that 
states may legislate to protect their citizens anywhere in the world 
from the nationals of other states, at least where common types of 
crimes are involved. This theory has an uncertain status in interna
tionallaw and was challenged by the United States in an 1886 inci
dent arising out of an extraterritorial provision of the Mexican Penal 
Code.31 However, part of 18 U.S.C. 1653 is in form at least based upon 
the passive personality theory.a5 The theory is asserted as a way of 
protecting individual citizens (not national interests) and is there
fore clearly distinguishable from the protective theory of legislative 
jurisdiction. a6 

The univer(3al theory of jurisdiction fills a vacuum. It is based upon 
custody of the offender and an absence of territorial jurisdiction or 
any substantial interest in the exertion of jurisdiction by a state other 
than the one having custody.aT Piracy is the archetypal crime evoking 
the universal theory of jurisdiction. Being committed of old upon the 
high seas (and more recently in airspace) , piracy has been considered 
punishable by any state that apprehends the pirate no matter where 
the acts occurred, who the victims were, or what interests of the state 
may have been injured.Hs The view has been taken that the crime of 
piracy depends, not upon provisions of any municipal code of any 
state, but upon the law of nations, both for its definition and 
punishment. a9 

Besides the above five categories of jurisdiction, there is an im
portant principle of international law that has not yet been discussed. 
That principle is that the setting into motion outside a state of a 
force or course of events which produces as a direct consequence an 
actual injurious effect within the state justifies that state in prosecut
ing the actor, if crime was involved, when he enters its domain.40 

Both in theory and as a practical matter the occasions for applying 
Federal criminal laws extraterritorially often involve just such a situ-

33 See generally United Statcs v. Rodriqucz, 182 F. Supp. 479 (S.D. Cal. 1960), atf'd. 
!ub nom Rocha v. United States, 288 F.2d 545 (9th Cir.) , cert. denied, 366 U.S. 948 
(1961) ; United States V. Pizzaru880, 388 F.2d 8 (2d Cir.), eert. denied, 392 U.S. 936 
(1968). Sce also United States v. Birch, 470 F.2d 808, 811-812 (4th Clr. 1(72), eert. denied. 
411 U.S. 931 (1973), upholding extraterritorial jurisdiction under 18 U.S.C. 499 (forgery 
or false use of official pass or permit) ; I Hyde supra note 32, at 777-800, 804-807. 

'" For a discussion of this case see I Hyde, supra note 82, at 807-809 ; II Moore, Digest 
01 International Law, 231 (1960): Scott and Jaeger, Oases 011 International Law, pp. 
384--391 (1937). The cited material also discusses the celebrated Lotlts Oase. In that case 
a Turkish statute based upon the "passive personality" theory of jurisdiction was before 
the Permanent Court of International Justice but the Court refrained from passing upon 
the ~tatute's Yalicllty. 

n:; See Working Papers, p. 73. The section may simply be comprehended within the crime 
of piracy. In any event, these bases for jurIsdiction are generallzations and not governing 
tests of International law. 

"" The enforcement by a state of Its extraterritorial laws may depend entirely upon its 
apprehending the violator within its own territorial jurisdiction. That the enforceability 
of such laws may be limited, however, does not impugn the jurisdictional bases for the 
extraterritorial Jaws. 

37 See Brierly, Sltpra note 32, at 232. 
M See r Hyde • . ~lIpra note 112. at 767-777 ; Brierly, Bllpl'a note 112, at 240, 241 ; II I-rack

worth. Dif1r.~t of Interna·tionnl T,a1lJ8. p 6Rl ,,~!l41 l. 3. See United States V. Smith, 18 U.S. (5 Wheat.) 153 (1820); United Statc.9 V. The 
Pirates, 1R U.S. (5 Wheat.) 184 (1820): United States Y. Holmes, 18 U.S. (5 Wheat.) 
412 (1820) : II Moore, slIpra note 34, at 054--!l59. From the earliest times Federal legis
lation on piracy hns been construpil In the light of Internatlonnl lnw, and thl' prespnt 
Federal statute (18 U.S.C. 1651) refers specifically to "the law of nations" for the deflnl
tion of nfl'ary. 

'0 I Hyde, supra note 32, at 798-799, 806. 
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ation-the materialization of injurious effects (e.g., from a fraudulent 
scheme) within the United States. 

The subject oJ1 legislative jurisdiction in international law is, of 
course, considembly more complex than appears above. This brief 
introduction, however, should serve particularly to explain the extra
territorial provisions of section 204 of this chapter and should cast 
light upon the design of this chapter in its relation. to the substantive 
sections. 
Althou~h a primary support for Federal penal legislation, terri

torial jurIsdiction is generally subsumed in eXIsting law in statements 
reflectmg the limited powers of Congress granted under Arti
cle I, section 8, of the Constitution. On the matter of extraterritori
ality, most Federal laws are silent, and there is limited case law on 
the subject.~1. The reason for the limited case law is principally that 
extraterritorial laws are not regularly enforceable, because there are 
no extraterritorial police powers. 

The individual sections of this chapter have been drafted with 
these general principles in mind. They represent the considerable 
additional attention given by the Committee to this important 
subject.42 

SECTION 201. FEDERAL JURISDICTION 

Subsection (a) is simply introductory. It categorizes all Federal 
jurisdictiot us being either general, special, or extraterritorial. Of
fenses in this title must be committed within one of these three geo
~raphic categories (defined respectively in sections 202, 203, and 204) 
m order to be punishable under this proposed Code. 

Subsection (b) explains the methods used by this Code for deter
min~ng the jurisdiction, both geographic and subject matter, over 
speCIfic offenses. 

Paragraph (1) provides that if, in a section describing an offense, 
there is a sl'pnl'fite subsection in which one or more circumstances are 
specifird as giving rise to Federal iurisdiction over the offense, there 
is Federal jurisdiction over the offense if: (A) such a circumstance 
exists or has occurred and the offense is committed within (i) the gen
eral jurisdiction of the United States or (ii) the ::;pecial jurisdiction 
of the United States to the extent that such jurisdiction is specified 
as such a circumstance in the separate subsection; or (B) whether or 
not such a circumstance exists or has occurred if the offense is com
mitted within the extraterritorial jurisdiction of the United States to 
the extent applicable uncleI' section 204. An exception is where the 
offense is described as a violation of, or involves conduct required by a 
statute outside this title or a regulation, rule, or order issued pursuant 
thereto. In such a case, Federal juriscHction is governed by the pro
visions of the nontitle 18 statute. This same paragraph states the rather 
obvious principles that Federal jurisdiction may be alleged to rest 
upon more than one of such circumstances, but that proof of any of 
them is sufficient to establish the existence of Federal jurisdiction, 
and that the number of offenses does not increase merely because more 
than one of such jurisdictional circumstances is proved. 

41 See Working Papers. pp. 69-73. 
to Compare sections 1-1.A.6 and 1-1.A.7 of s. 1 of the 93d Congress. 
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Paragraph (2) provides that if, in a section describing an offense, 
there is no separate subsection in which one or more CIrcumstances 
are specified as giving rise to Federal jurisdiction, there is Federal 
jurisdiction over the offense if it is committed within (a) the general 
jurisdiction of the United States, (b) the special jurisdiction of the 
United States, or (c) the extraterritorial jurisdiction of the United 
States to the extent applicable under section 204; unless the offense is 
described as a violation of, or involves conduct required by, a statute, 
regulation, etc., outside this title, in wMch case Federal jurisdiction 
exists to the extent applicable under that statute. 

A significant point regarding this jurisdictional scheme is that, once 
the principles of this section are understood, the general scope of 
jurisdiction over any offense can be readily ascertained by reference 
to the offense-defining section itself, save only for the issue of extra
territorial jurisdiction, which must be determined in each instance by 
reference to section 204. 

Subsection (c) states that the existence of Federal jurisdiction is not 
an element of an offense.43 Although not considered an element of the 
offense, the question whether Federal jurisdiction has been proved is, 
upon the defenchtnt's motion, a matter for the jury.44 The National 
Oommission included an identical sentence in its proposed Code.45 As 
it aptly observed: "Jurisdiction is not an element of an offense ... 
because jurisdiction goes only to the power of a government to pros
ecute. 'Whether or not it is proper for the Federal government to 
prosecute is a separate question from whether or not the defendant 
has done something criminal." 40 Although current Federal statutes are 
almost all written so as to commingle the issue of jurisdiction with the 
elements of the offcnse/7 some courts have recognized that jurisdiction 
is a severable issue which is no part of the crime.48 Indeed, Fed
eral Oourts have taken judicial notice of the existence of Federal 
jurisdiction.49 

SECTION 202. GENERAL JURISDICTION OF THE UNITED STATES 

This section provides that an offense is committed within the gen
eral jurisdiction of the United States if it is committed within the 
United States. The term "United States" is defined in section 111, in a 
geographic sense, to include all States, all places which are subject to 
the special territorial jurisdiction of the United States that are de
scribed in section 203 (a) (4) and (a) (5), all waters subject to the 
admiralty and maritime jurisdiction of the United States, and the air
space overlying such States, places, and waters. This generally corre
sponds to the definition of "United States" in 18 U.S;O. 5. 

<0 The Ptovision is included purely for emphasis, since each of the offense·defining sec· 
tions distinl:uishes between the elements of the offense nnd the question of jurisdiction. 

" New Rule 25.1. F.R. Crlm. P. 
45 See Finnl Report, § 103 (1) . 
" See id., Comment, p. 4. 
<1 E.g., 18 U.S.C. 1951 ("Whoever in any way or degree obstructs, delays, or affects 

comlllerce ••. by robbery or extortion," etc.). 
48 See, c.g., Uniterl Stntes I'. Le1<'ai'vre, 507 F.2<1 1288, 1297 n. 14 (4th Clr. 1974), cert. 

denied, 420 U.S. 1004 (1975) : United States v. BlaSSingame, 427 F.2d 329, 330, (2d Clr.), 
cert. denied, 402 U.S. 945 (1971) . 

•• See United States v. Miller, 499 F.2<1 736, 739-740 (10th Clr. 1974), nnd cnses cited 
therein. 
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SECTION 21)3. SPECIAL JURISDICTION OF THE UNITED STATES 

This section provides for the special jurisdiction of the United 
States. 

The special jurisdiction of the United States is divided into three 
categories (the details of which are set forth in paragraphs (a), (b), 
and (c» ; the special territorial jurisdiction, the special maritime ju
risdiction, and the special aircraft jurisdiction of the United States. 
1. The Speoial Territorial Jqtrisdiotion 

Subsection (a) of the section specifies five localities that comprise 
the special territorial jurisdiction of the United States. 

Special territorial jurisdiction includes, under paragraph (1), any 
real property reserved or acquired for the use of the United States 
which is under the exclusive or concurrent jurisdiction of the United 
States, and any place purchased or otherwise acquired by the United 
States with the consent of the legislature of the State in which such 
places are located for the construction of a building 01' other facility or 
structure.50 This essentially restates 18 U.S.C. '7 (3), which is based in 
part upon clause 1'7 of section 8, Article I of the Constitution. The 
paragraph is intended to follow existing law.51 The phrase "any build
ing or other facility or structure" is entitled to the broadest possible 
interpretation in accordance with the Supreme Court's construction of 
the related Constitutional provision in James v. Dravo Oontraoting 
Oompany.s:>. 

Special territorial jurisdiction also includes, under paragraph (2), 
any unorganized territory or unorganized possession of the United 
States. This is based upon paragraph 2 of section 3, Article IV of the 
Constitution, and achieves essentially the same result as present 48 
U.S.C. 644a, which provides that a crime committed in certain Federal 
territories or possessions on which there are no local laws shall be 
deemed to have been committed on board a United States vessel on the 
high seas. The inclusion of this provision follows the recommendation 
of the National Commission in section 210(d) of the Final Report. 

Special territorial jurisdiction under paragraph (3) likewise in
cludes the Indian country as defined in section 161 of this Act (the 
Crimial Code Reform Act of 19'79). This paragraph: like the pre
vious one, is inserted merely for clarity, since it IS settled that unor
ganized territories or possessions, and the Indian country, are within 
the scope of 18 U.S.C. 7(3), which is carried forward in paragraph 
(1), discussed above. 58 

""This does not include the District of Columbia. Johnson v. Unitea States, 225 U.S. 
405 (1.912). The Committee endorses and intends to carry forward the interpretation of 
the "any real property" clause to include a United States embassy or consulate leased 
from a private citIzen abroad. See Unitell States v. Erclos, 474 F.2d 157 (4th Cir. 1973), 
cert. denied, 414 U.S. 876 (1973). See also United States v. Holmcs, 414 F. Supp. 831, 
83&-837 (D. :1I1l1. 1976), holding that 18 U.S.C. 7(3) includes subscquent la.nds~ 

G1 Important cases in this area, especially on the matter of State cession of jurisdiction 
to the 1!'ederal government, include: P'ort Leavenworth It.ll. V. Lowc, 114 U.S. 525 (1885) ; 
Collins v. Yosemite Park Co., 304 U.S. 518 (1938); B010en V. Johnston, 306 U.S. 19 
(1939) ; Adams v. Unitca Statcs, 319 U.S. 312 (1943) '\: PaUl V. United States, 371 U.S 245 
(1963); Petm'sen v. United, States, 191 F.2d 154 (9 h Clr.), cart. denied, 342 U.S: 885 
(1951); United States v. Lovely, 319 li'.2d 673 (4tll ('ir.), rert. denied, 375 U.S. 913 
(1963). 

Ii:! 302 U.S. 134 (1937). 
M See, e.g .. Williams Y. UnUecl States. 327 U.S. 711, 713 (1946); Unitell Statcs Y. 

Marcyes, 557 F.2d 1361,1365 n. (9th Cll'. 1977). 

L-______________________________ ~ __ ~ __ 
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In section 161 of the bill, the Oommittee has continued the definition 
of Indian country found in 18 US.C. 1151, as well as the various pro
visions in current law (18 U.S.C. 1162,3243; 25 U.S.C. 232) that grant 
State jurisdiction over offenses committed in Indian country by 01' 
against Indians. In addition, the Oommittee has retained the basic 
structure of 18 U.S.O. 1152 and 1153 (the Major Crimes Act), while 
making modifications to improve and clarify those statutes. 

Ourrently, under 18 U.S.C. 1152 the gelleral laws of the United 
States as to the punishment of offenses committed in any place within 
the sole and exclusive jurisdiction of the United States, except the Dis
trict of Oolumbia, are made to exten.d to the Indian country. However, 
the section does not "extend to offenses committed by one Indian 
against the person or property of another Indian, nor to any Indian 
committing any offense in Indian country who has been punished by 
the local law of the tribe." Notwithstanding its apparently plain lan
guage the Supreme Oourt has held thUJt 18 US.C. 1152 also does not 
apply to offenses committed by a non-Indian against a non-Indian 
vicitm in Indian country.54 Such offenses are triable in the States under 
State law.55 This means, in general, that section 1152 applies only 
when the offense is by a non-Indian against an Indian or when an In
dian has not been punished by the tribe.56 Section 1152 incorporates 
those specific Federal statutes that apply only in the special territorial 
jurisdiction of the United States, e.g., assault (18 US. 113), theft 
(18 U.S.O. 661), rape (18 U.S.O. 2031), homicide (18 U.S.O. 1111-
1112). Significant gaps in Federa.lcoverage of criminal offenses exist 
in such statutes (for example, there is no Federal burglary statute), 
and offenses not specifically covered are incorporated by the provisions 
of the Assimilated Orimes Act, 18 U.S.O. 13, which "borrows" the a.p
plicable State definition of the offense and penalty. 

Serious offenses by Indians against "the person or property" 57 of 
an Indian or another person in Indian country are governed by 18 
U.S.C. 1153, the l\fajor Orimes Act. As recently amended by P.L. 
94-29'7, this statute lists fourteen major offenses that apply in such 
circumstances.58 As to twelve of these offenses, Federal statutes exist 
that prescribe the definition and penalty; as to two offenses, however 
(burglary and incest) , no Federal definition or penalty exists, and the 

'" E.g., Nell.' York ew reI Ray v. M(II·tin, :126 U.S. 496, 499-500 (1046). 
"" Unitell JJtntos v. Burlanll, 441 F.2d 1109 (9th Clr.). cert. denied, 404 U.S. 842 

(1971). In United States v. Antelope, 430 U.S. 641 (1977) the Supreme Court unanimously 
rejected a claim that this scheme constituted an unconstitutional discrimination against 
Indian defendants char/!'ed with a crime InvoJ"lng a non·Indian victim. 

,.,. It must also be recognized, however, that the general laws of the United States. as 
oPPo[led to the laws of the United Stutes applicable In places under the sole and exclusive 
jurisdiction thereof, apply to both Indians and non-Indians In Indiltn couutry. See Walks 
on 1'op v. Unitell Sta,tes, 372 F.2d 422 (9th Clr.), cert. denied, 389 U.S. S70 (1967); 
United Stntcs v. McGrru!JI, 508 F.21113 (8th Clr. 1974). 0' It has been held that gambling is an offense that is not "against the persou or 
property" of another, so that 18 U.S.C. 1152, ruther than the Major Crimes Act or tribal 
law, Is applicable. UniLell States v . • "Iosseur, 181 F. 2d 873 (7th Clr. 1n50). 

'" l'vIurder, manslaughter, kidnaping, rape, carnal knowledge of any female (not the 
accused's wife) who has not attained sixteen years of age, assault with Intent to commit 
rape, Incest, assault with Intent to kill, assault with a dangerous weapon, assault resulting 
In serious bodily injury, 'arson, burglary, robbery, and larceny. Where the offense Is 
euumerated in section 1153 and is committed by an Indian against a non·ludlan, It has 
been held that the prosecution must be brought under section 1153, notwithstanding that 
section 11'52 ulso would seem to reach the conduct. Henry v. Unitell States, 432 F.2d 114 
(9th Clr. 1970), modified on rehearing, 434 F.2d 1283, cert. denied, 400 U.·S. 1011 (1971). 

L __ _ 
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Major Crimes Act provides for the adoption of the laws of the State 
in which the offense is commited that are in force at the time of such 
offense. 

Although the Major Crimes Act reaches most serious offenses 
against the person or property, some gaps in coverage remain. For 
example, maiminQ: (18 U.S.C. 114) and forcible sodomy 59 are not 
within the statute and as a consequence are punishable today (if com
mitted in Indian country by or against an Indian) only by a tribal 
court, which can impose a maximum prison sentence of only six 
months. GO 

At the same time, the Major Crimes Act belies its title in at least one 
respect, extending to misdemeanor (i.e. under $100) as well as serious 
"lal'cen[ies]".ol The term "larceny", moreover, is ambiguous. ",Vhile it 
has been held to refer to the offense described in 18 U.S.C. 661, there 
is a division of judical viewpoint whether that statute reaches a taking 
of property in the nature of embezzlement rather than larceny at com
mon law.G2 

Under the proposed new Federal Criminal Code, 18 U.S.C. 1152 
is carried forward virtually verbatim in subsections (c) and (d) (1) 
of section 161 of the bill. 18 U.S.C. 1153 has, however, been recast in 
subsection (d) (2). In place of the fourteen offenses listed in section 
1153, the Code lists twenty "felony" offenses against the person or 
property >contained in chapters 16 and 1'7 of the Code that include 
as a jurisdictional base the special jurisdiction of the United States.os 

The -offenses are: murder, manslaughter, and negligent homicide (sec
tions 1601-1603); maiming and aggravated battery (sections 1611-
1612); terrorizing (section 1615); kidnapp-:ng and aggravated 
criminal restraint (sections 1621-1622); rape, sexual assault, and 
sexual abuse of a minor (sections 1641-1643) ; arson and aggravated 
property destructions (sections 1'701-1702); burglary and criminal 
entry (sections 1711-1'712); robbery and extortion (sections 
1721-1722) ; theft, trafficking in stolen property, and receiving stolen 
property (sections 1'731-1'733); 04 and incest. Although on balance 
the twenty offenses enumerated may somewhat enlarge the scope 
of this section as >compared to current law, the Committee perceives 
no re'ason not to permit Federal prosecution of all serious crimes 
against the person or property when committed by an Indian in 
Indian country. Such a decision indeed is consistent with the >con
gressional policy inherent in the Ma.jor Crimes Act. 

'" The lack of covernge of forcible sodomy (sodomy is not included as a form of rape) 
has created a serious enforcement problem In some instances. In one recent case in Utah, 
prosecution of an Indian for sodomizing his three-year old grnndson had to be declined. 
Plainly, In a case such as this where the victim and the offender 'are in the same family, 
sucll a result may have tragic eonsequences since there may be no oilier practicable way 
to remove the offender from the situation and to protect the victim from his unwanted 
sexunl attention. 

'°25 U.S.C. 1302(7). 
at UItHecl States v. Gilbert, ;H:l P. SUI'I'. 32, 80-08 (D. S. Dnk. 1(74). 
"" Compare, in this regard, UnitccZ State8 v. Armata, 193 F. Supp. 624 (D. Mass. 1061) 

(embezzlement is included in IS U.S.C. 661) with United States v. Rea/'d, 436 F.2d 1084. 
lOSS-lOGO (5th Clr. 1(71) (doubting" the corrpctne$s of Armata) . 

.. Offenses having general juri8dictional applicability will continue to be prosecntable 
without rpp;nrd to thp II !l ;';IIU" 0'" """'i"n 1m. See the enses cltpcl in note 56. Sf/pra .• 

61 The grading of the theft series of offenses varies from felony to misdemeanor status 
depending on the type or yulul' or IlrOIH:>rty involved. Section 161 Is worded so ItS to reach 
only a felonious violation of these provisions, thus narrowing the scope In this respect 
of the ~IajorCrimes Act but reflecting the policy adhered to generally In that Act that 
only serious offenses by Indians should be federally prosecutable. 
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Unlike the Major Crime Act, the sole instance in section 161 
where it is stated that recourse shall be had to State law occurs with 
respect to the crime of incest, since that crime is not defined in the 
Code.05 Subsection (d) also contains a sentence which makes it clear 
that, in the event of a criminal prosecution of an Indian for one or 
more of the offenses listed therein, nothing in the subsection shall be 
deemed to preclude a conviction for a lesser included offense, whether 
or not such lesser offense is enumerated in the subsection. This car
ries forward the interpretation of the present Major Crimes Act in 
Keeble v. United States.oo 

It should be noted that the provisions of section 161 and indeed of 
the Criminal Code Reform Act in general, take no position with respect 
to the scope of jurisdiction possessed by tribal courts; for example, 
there is no attempt in this bill to U!lter the recent determination that 
tribal courts may not exercise. jurisdiction over non-Indians accused of 
offenses in Indian country.07 It is the Committee's intention to preserve 
the extent of concurrent tribal court jurisdiction as it now exists. To 
that end, section 205 (a) (2) makes clear that the existence of Federal 
jurisdiction over an offense does not in itself preclude an Indian tribe, 
band, community, group, 01' pueblo from exercising its jurisdiction in 
Indian country to enforce its laws applicable to the conduct involved.oB 

Moreover, subsection (b) of section 161 reinforces this policy by evinc
ing a plain legislative intent that nothing in this Act (except to the 
extent specifically set forth) is intended to diminish, expand, 01' other
wise after in any manner or to any extent State or tribal jurisdiction 
over offenses within Indian country, as such jurisdiction existed on the 
date immediately preceding the effective date of this Act. 

Finally, as stated above, the Supreme Courthab ruled that 18 U.S.C. 
1152 does not apply to offenses committed by a non-Indian against a 
non-Indian in Indian country and that such offenses are triU!ble by 
Stato courts in accordance with Stahl law. The Committee believes 
that the1'e is Federal 1)0,,,er under the Constitution to punish such 
offenses.GU In redrafting the provisions of current 18 U.S.C. 1152 in 
section 161 of the bill in conjunction with the definition of the special 
territorial judsdiction in the Code, it is not the intention of the Com
mittee that' current law with respect to Federal jurisdiction of offenses 
by non-Indians against non-Indians be changed. 

The special territorial jurisdiction also includes, under subpara
graph (a) (4), any island, rock, or key which may, at the discretion or 
the President, be considered as appertaining to the United Statrs. 

os See 18 U.S.C. 1153; and see A.aunia v. Uniteil States, 404 F.2d 140 (Oth Cir. 1068). 
00 412 U.S. 205 (1073). 
67 See Oliphant V. S,uquam;sh Indian Tribe, 435 U.S. 191 (1078). 
tlS See also, holding that the double jeopardy clause is not a bar to successive tribal and 

Federal court prosecutions of the same defendant for the same act, United States V. Wheeler, 
435 U.S. 313 (1078). 

00 See Unitell States v. JlIazltrie, 410 U.S. 544 (1975). Regardless of the Indian status of 
the perpetrator or ylctim. offenses in Indlnn country frequently constitute a breach Ill' 1 he 
peace and security of the enel/we sufficipnt to involm the exercise of Federal jurlsdlf.'lioIl. 
cr. Rel/ol'll v. OO1n11la1!Clant, ,101 U.s. 355. 3G7-3GO (1071). The Committee IntemlH una 
anticipates, however, that the Fed('ral government's new jurisdiction under scction 161 of 
the bill over non-Incllnn versus non-Indlnn off('nses. which is concurrcnt (see section 205 (a) 
(1) and (2» with that of the States and tribes, will be exerciRe(! spnringly to vimlienl'o n 
distinct Federal Interest or to Insure against an apparent failure of justice. Cf. the Depnrt
ment of .Tustlce policy In Petite ". Unitell States, 3£l1 U.S. 529 (1960). 
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This carries forward the provisions of 18 U.S.C. 7 (4) .70 Currently 
crimes committed on such places are treated as iT committed on the 
high seas on board a United States vessel.71 

Finally, the special territorial jurisdiction includes any facility ior 
exploration or exploitation of natural resources constructed or op!.'r
ated on or above the outer continental shelf as defined in section 2(a) 
of the Outer Continental Shelf Lands Act.72 
~. Speoial maritime j'urisdiotion 

Subsection (b) of section 203 specifics four localities that comprise 
the special maritime jurisdiction of the United States. 

Paragraph (1) statcs that the special maritime jurisdiction includes 
the high seas. This and the following two paragraphs carry forward 
the provisions of 18 U.S.C. 7(1). The term "high seas" is difficult to 
define exce1?t by exclusion. During the sixteenth and sevent(~enth cen
turies espeClalIy1natiolls claimed authority over vast areas of the oceans 
and seas,73 but international law came to recognize abroad principle of 
freedom of the seas,74 and these claims were gradually reduced until 
municipal authority became limited to a coastal belt of tel'ritoL'ial 
waters. Disputes, however, persist as to where coastal authority ends 
anti the high seas begin. For this reason, section 111 defines the "high 
seas" as, in effect, those parts of the sea that are, in accordance with 
international law, not included within the territorial sea or intel'Jlal 
waters of any nation or state.75 

Paragraph (2) places within the special maritime jurisdiction any 
other waters (not the high seas) within the admiralty and maritime 
jurisdiction of the United States and out of the jurisdiction of any 
particular State.76 

Under paragraph (3), the special maritime jurisdiction also at
taches to allY vessel within the admiralty and maritime jurisdiction 
of the United States, and out of the jurisdiction of any particular 
State, which vessel belongs in whole or part to the United States, any 
~tate 01' loeal government, a citizen of the United Slates, or all orga
nization created under the law of any State or of the United StatesY 
This tracks tho provisions of 18 U.S.C. 7 (1), except £01' the addition 
of vessels owned bv State 01' local ~ovel'llments. Jurisdiction under 
thil:l provision is broad enough to mclude crimes committed upon 
vessels while in the territorial waters of foreign nations, as under 
current law.78 

,. The constitutionality of this statute is established by Jones v. United States, 137 
U.S. 202 (1890). The limitations to keys "containing deposits of guano" has been 
eliminated. 

71 ::lee 48 U.S.C. 1417: Jones v. Uniteel States, supl'a note, 70. 
"43 U.S.C. 1331(a). By including such facilities, the Committee accepts thc recom-

1I1endatlon uf tlw AnmrlclLn Bar Assoclatlun. ::ice state1I1ent of Prof. Llvillgston Hall on 
behnl! of the ABA, H(!:trlngs, p. 5784. 

13 See U1titcel Statc8 V. Rodgers, 150 U.S. 249 (1893) ; Colomb os, International Law oj 
tile kl6el, Jlp. 45, 4l;, 58 (5th ed., 19U:.l). . 

H It was declared in the celebrated Lotus Gei8e, that, apart from "certain special cases" 
allowed for under International law, vessels on the high seas are "subject to no authority 
except that of the State whose flag they fly." Publications, Permanent Court of Inter
national J lIstlce, ·Serles A, No, 10, :!5. 

15 See I Hyde, supra note 32, at 751. 
,. For a discusSion of this jurisdiction, see Uniteel States v. Bevan8, 16 U.S. (3 Wheat.) 

336 (1818»' Wynne v. Unitee/ States, 217 U.S. 234 (1910); compare Hoopengal'lIel' v. 
United States, 270 F.2d 465, 470-471 (6th Clr. 1959), with United States v. Tanner, 471 
F.2d 128,141 (7th Clr.) , cart. denied, 409 U.S. 949 (1972) . 

• , The term "organization" is defiaed In section 111. . 
16 See United States v. Ii'l res, 289 U.S. 137 (1932); rJmted States v. Ross, 439 F.2d 

1355 (9th Clr.1971), ccrt. denied, 404 U.S. 1015 (1972). 
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Finally, under pamgmph (4), special maritime jurisdiction in
cludes any vesselregistereu., licensed, or enrolled under the laws of the 
United States, which is upon the waters of ally of the Great Lakes or 
the waters cOllnecting them, or upon the Sail1t Lawrellce HiveI' where 
it constitutes the interllational boundary. This restates the jurisdiction 
now provided under 18 U.S.O. '7(2).1° . 
3. Speoial.Airorajt Jurisdiotion 

Subsection (c) of section 203 sets out five circumstances under which 
aircmft arc within the special aircmft jurisdiction of the. United 
States. 

Pumgraph (1) includes within such jurisdiction aircl'H.ft belonging 
in whole or in part to the United States, a State or local government, 
or an organization created by or under the laws of the United States 
or any State. This follows closely the provisions of 18 U.S.O. '7 (5) . 

Paragraph (2) brings within the special aircraft jurisdiction any 
"civil aU'cmft of the Uuited States," as defined in section 101 of the 
Federal Aviation Act of 1958, as amended (49 U.S.O.130l (15». This 
continues the jurisdictional scope of this same section 101.80 

Paragraph (3) brings within the special aircmft jurisdiction "any 
other aircraft within the United States," again following a provision 
of section 101 of the Federal Aviation Act.s

:!! 

Paragraph (4) states that special aircmft jurisdiction further in
cludes "any other aircraft outside the United States," which (1) has 
its next scheduled stop or its last point of departure in the United 
States and which next lands in the United States; or (2) aboard 
which has been committed an "offense," as defined in the recently mti
fied Oonvention for the Suppression of Unlltwflll Seizure of Aircraft, 
and which lands in the United States with the alleged offender still 
aboard. This pamgraph reflects existing law set out in section 101 of 
the Federal Aviation Act enacted to implement the Oonvention for !~ 
the Suppression of the Unlawful Seizure of Aircl'aft.82 

Finally, paragraph (5) provides that the special aircraft jurisdic
tion includes any other aircraft leased without crew to a lessee who 
has his principal place of business in the United Stat.es or is without 
nny principal pln.ce of business but. has his permanent. residence in the 
United States. This also carries forward existing law.8s 

In n.n the situations enumern.tecl in subsect.ion (c), jurisdiction at
taches to the aircraft only "during the period that snch aircraft is in 
flight." The quoted clause is defined to men.n from the moment. all the 
external doors of the aircraft are closed n.fter embn.l'lmtion unt.il the 
moment any such door is opened for disembarkation 01', if a forced 
landing has occurred, until competent ant.horities haye tn.ken over the 
responsibility for the aircraft and the persons and property abon.l'c1. 

This is also in accordance with existing law,84 which was drafted to 
implement the Oonvention for the Suppression of Unlawful Seizure 
of Aircraft. 

70 See Unitecl States v. Rodgel'8, sltnra note 73; Unitecl States v. Ross, sl/pm note 78; 
Unite'/. St"te.~ v. Gill. 204. F.2d (7th Clr.). cert. denied. 346 U.S. 825 (1953). 

so See 49 U.S.C. 1301(34) (a). 
81 49 U.S.C.1301(34) (e). 
6!l4!l U.S.C. 1301(34) (el) (II). 
&'49 U.S.C. 1301 (34) (e). 
0\ 49 U.S.C. 1301 (34). 
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SECTION 204. EXTRNfERRITORIAL JUlUSDICTION OF 'l'HE UNITED STATES 

CUrrently Federal law contains no general provisions on extra
territorial jurisdiction. Certain statutes contain explicit provision 
for extraterritoriality.BG As to others, courts have had to determine 
whether, from the nature of the offense, Congress intended that extra
territorial jurisd;i.ction should attach.B6 Section 204 is designed to 
provide additional cln.rity in this area and to obviate, at least in large 
part, the need for courts to consider the extraterritorial implications 
of legislation. 

Section 204 states that, except as otherwise expressly provided by 
statutc, treaty, or other intcrnational agreement, there shall be Fed
eral extraterritorial jurisdiction over offenses defined in this proposed 
Code committed ontside the general 01' special jurisdiction of the 
United States, in eleven circumstances. 

The first of thesc is if the offcnse is a crime of violence and the vic
tim or intended victim is (1) a United States official, or (2) a Federal 
public servant outside the United States :for the purpose of perform
mg his official duties. The terms "crime of violence," "federal 
public Rervant," and "United States official" are defined in section Ill. 
This provision, like the four that follow it, is primarily based on the 
protective theory of jurisdiction, discussed supra. 

The second circumstance arises if the offense is treason 01' sabotage 
against the United States. This is generally consistent with pres
ent law and accords with the recommendations of the National 
Commission.B7 

The third circumstance under which there is extraterritorial juris
diction exists where the offense consists of (1) counterfeiting 01' forg
ing, or uttering such copies of, or issuing without authority, seals, 
securities, currency, instruments of credit, stamps, passports, or public 
documents which arc 01' purport to be issued by the United States; (2) 
perjury or false swearing in any Federal official proceeding; (3) mak
ing a false statement in a Federal government record or matter; (4) 
bribery or graft involving a Federal public official; (5) fraud against 
the Federal government or theft of property in which it has an inter
est; (6) the impersonation of Federal public servant; or (7) any 
obstruction of or interference with a Federal governmental function if 
committed by a national 01' resident of the United States. This para
graph, which follows closely the recommendations of the National 
Commission,sB is thus a safeguard against the major offenses affecting 
operations of government, and also guards against all punishable forms 
of interfering with or obstructing governmental functions by nationals 
and residents of the United States abroad.B9 

c:. For example, 18 U.S.C. 2381 concerning treason, provides that the offense may be 
committed "within the United States or elsewhere." 

8a See UnitelZ States V. Bowlnan, 8upI'a note 32. 
81 See e.g., Kawa7cita v. United ,States, 343 U.S. 717 (1952); Working Papers, p. 74. 

It should be noted that extraterritorial jurisdiction also may exist (and if it does, is 
preseryed in the Code; see section 201(b) (2» with respect to espionage offenses. See sec
tions 1121-1124; Scarbeck y. United States, 217 F.2d 546 (D.C. Cir. 1962), cert. denied, 
374 U.S. 856 (1963), upholding the conviction of 0. United States diplomat for communicat
ing classified Information to 0. foreign goyernment in Poland. The exercise of extraterri· 
torial jUrisdiction is deemed especially fitting when the acts complained of are directed 
against the safety of the State. I Hyde, supra note 32, at 805. 

B8 Ree Final Reoort, § 20R(c). 
8D In accordance with the recommendation of the New York City Bar Associatiou'R 

Special Committee, the language of section 204 (cl, S. 1400, was adopted for the blll, as re
ported. Hearings, p. 7702. The latter part of the paragraph clearly reflects the personal 
(or lllttionallty) principle of jnrisdiction. 
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The fourth circumstance occurs when the offense involves the manu
facture or distribution of narcotics or other drugs for import into, 
or eventual sale or distribution within, the United States. 21 U.S.O. 
959 presently makes punishable the manufacture abroad of certain 
controlled substances by any person knowing or intendinO' that such 
substance shall be unlawfully imported into the United States. The 
Oommittee believes thut the dangers international drug trafficking pose 
to the well-being of the United States mandates this jurisdictional 
provision. It thus adopts the views previously endorsed at least in part 
by the Oongress, that illegal drug trafficking which may affect the 
United States should be cognizable irrespective of where the offense 
was committed.no 

The fifth circumstance arises when the offense involves entry of per
sons or property into the United States. This is in accord with existing 
law and largely reflects the protective principle of jurisdiction.fl1 

The sixth circumstance is if the offense consists of possessing an 
explosive in a building owned by, or under the care, custody, or control 
of, the United States. Although such buildings are probably within 
the special territorial jurisdiction of the United States, pursuant to 
the rationale in a recent court of appeals' decision,92 the Committee has 
included this provision in order to insure that such offenses will be 
Federally prosecutable even though the government building is located 
outside the United States. 

The seventh circumstance exists when the offense is committed in 
whole or in part within the United States and the accused participates 
outside the United Soates. In addition, there is 'a requirement that there 
be a substantial interest in Federal investigati'On or prosecution. 'I"he 
reason for this requirement is to focus the attention of Federal prose
cutors upon the f'act that, unlike the other bases of extraterri,torial jur
isdiction where the Federal interest is more commonly 'apparent, the 
necessary breadth of this base eX!tending to any situation in which an 
offense is 'committed "in part" within the United Shates, 'may bring 
within its purview numerous instancc,.s in which there is a less than 
substantial Federal interest in exercising jurisdiction. The require
ment that there exist a "substantid interest" is designed to insure that 
a careful determination is made by Federal prosecutors ,that the par
ticular circumstances warrant the assertion of Federal jurisdiction. 

For the same reasons that apply to the findings required under the 
following section relating to concurrent Federal-State jurisdiction, 
the determination of 'a substantial Federal interest is made specifically 
non-litigable by the final clause incorporatang the provisions of section 
205 ( e). The Oommittee, however, does not intend that section 205 ( e) 
override or otherwise affect the doctrine of comity as developed by the 
Federal courts.93 

The eighth circumstance exists where ,the offense is an attempt, con
spiracy, or solicitation >to commit an 'Offense within the United States. 

00 See Restatement (Second), Foreign Relations Law of the United States, pp. 94, 07 
(1965). 

OL See ,1Im·tin v. UnitecZ States, 352 F.2d 174 (5th Cir. 1965) i Final Report, § 208(e). 
02 See UnitecZ States v. l!Jl'clos, 474 F.2d 157 (4th Cir. 1973), eert. denied, 414 U.S. 87G 

(1973) . 
09 T'irnberlancZ Lumbel' 00. Y. Bank of Al1Lel'ioa" N. T. & S.A., 549 F:2d 597 (9th Clr. 1976). 
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This and the previous base reflect both the protective principle and the 
discrete principle discussed above 'as to offenses taking -actual effect 
within the United States.94 The National Commission included s~milar 
provisions in section 208 ( d) of its Final Report. 

The ninth circustance under which there is extra-territorial jur
isdiction occurs when the offense is committed by a Federal public 
servant, other than a member of the armed forces who is subject, at the 
time charged, to court-martial jurisdiction for the offense, who is out
side the United States because of his official duties, or by a member of 
his household residing abroad because of such public servant's official 
duties, or by a person accompanying the armed forces of the United 
States. The NatIOnal Commission recommended a nearly identical pro
vision.95 As regards crimes committed by civilians whose presence 
abroad is associated with the presence there of our military forces, 
this J?rovision fills a gap in present law which arises because the 
exerCIse of court-martial jurisdiction over such civilians has been held, 
at least in peacetime, to be violative of the United States Constitution.90 

In addition to the explicit coverage of persons "accompanying" the 
military forces, the broad definition of "federal public serv!,tnt" in 
section 111 extends the coverage to persons "serving with" or "em
ployed by" the armed forces, the other categories of persons referred 
to in the Uniform Code of Military Justice.97 

Likewise the coverage of crimes by members of the armed forces 
who are abroad because of their official duties, and who are not sub
ject to court-martial jurisdiction for the offense, is designed to fill a 
gap in our existing law, since the Supreme Court in Toth v. Quarles 98 

held that court-martial jurisdiction could not be asserted over an ex
serviceman for a crime committed while stationed outside this coun
try, and instead was limited to persons who are, at the time of the 
prosecution, members of the armed forces. The purpose of subsection 
(h) is to close the loophole by which former members of the armed 
forces, wll0se crimes are not discovered until after they have ceased 
to be snbjC'ct to court-martial jurisdiction, wholly escape prosecution, 
by providing for extra-territorial civilian court jurisdiction over such 
persons under this Code. As drafted by the National Commission, 
subsection (h) went much farther and would have created concurrent 
Federal civilian court jnrisdiction over all offenses committed by 
servicemen who are outside the United States because of their official 
duties. This would create perplexing problems of jurisdiction between 
the Departments of Defense and Justice both as to the investigation 

~i See Working Papers, pp. 73-75. 
g" See Final Report, § 208(f). See also Hearings on H.R. 763 before the Hous~ Sub

committee on Immigration, Citizenship and International Law, 95th Cong.{ 1st Sess .. rn 
which the Departments of Defense, Jnstice, and State all supported a sim lar provision. 
And see, commenting on an earlier version of this proposal, Horhaly anel Mullin, EJxtra
territorial Jltri8cZiction amI its Effect on the Administration of lIIilitary Oriminal Justice 
Overseas, 71 ~Il L. Rev. 1 (1976). 

00 Kinsella. v. Singleton, :l61 U.S. 234 (1960) ; G01'sl!a,,~ v. Hagan, 361 U.S. 278 (1961) ; 
lIIoElroll v. G-uagliarc/o. 361 U.S. 281 (1961). Explicit statutory covrrnge of such persons 
has recently been urg-ed by the General Accounting Office in its 1979 Report entitled "Some 
Criminal Offenses Committed by DOD Civilians Overseas Are Not Being Prosecuted: 
Leg-islation Is Npedeel." 

1>7 10 U.S.C. 802 (11 l-
08 350 D.S. 11 (1955). 
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and prosecution of offenses, as well as a potentially severe burden upon 
the Federal district courts. The Committee is unaware of any evi
dence or rationale indicating the need for such concurrent jurisdiction, 
and believes that court-martial jurisdiction is both adequate and ap
propriate to deal with such offenses.D9 Accordingly, the subsection was 
narrowed so as to confer Federal civilian court jurisdiction only in 
the situation where the alleged offender is not subject to court-martial 
jurisdiction for the offense at the time charged. 
It is not believed that this solution gives rise to any constitutional 

problems. Although Federal jurisdiction under subsection (h) will 
attach only after the individual.is no longer a member of the armed 
forces, jurisdiction under this Code is not an element of th€' offense.1oo 
A member of the armed forces abroad will be on notice that if he 
engages in conduct that constitutes an offense under this Code, he will 
be liable to prosecution in a Federal civilian court when the authority 
of the military to assert jurisdiction over it (and him) has ceased.lOl 

Of course, the double jeopardy clause will protect any such person 
from being prosecuted both in the military courts and the Federal 
civilian courts for the same offense.102 

The tenth circumstance exists when the' offense is committed by or 
against a national of the United States at a place outside the jurisdic
tion of any nation. This reflects both the personal :principle and the 
passive personality principle, discussed above, condItioned by an ab
sence of jurisdiction such as might obtain, e.g., in Antarctica or on an 
unclaimed island or the moon.10a 

The final circumstance arises when the offense is committed within 
the generic terms of, and is committed under circumstances specified 
by, a treaty or international agreement to which the Unitt"d States is a 
party and which provides for or requires the United States to provide 
for Federal jurisdiction over such offenses. This section incorporates 
all jurisdiction as provided by treaty,104 and enables the specific offenses 
of piracy (chapter 81 of the United States Code) to be omitted from 
this Code. Under t.his jurisdictional base the various crimes against 
person and property set out. in t.his Code that may be involved in pirati
cal actions will be punishable as such and not under a generic concept. 
of piracy. Other examples of such treaties are the "Convention to Pre
vent and Punish the Acts of Terrorism Taking the Form of Crimes 
Against Persons and Related Extortion that are of International Sig
nificance" and the "Convention on the Prevention and Punishment of 
Crimes Against Internationally Protected Persons". 

00 This is consistent with the position espoused by the Administration nt the hearings 
on H.R. 763, supra note 95. 

100 See section 201 (c). 
101 Some people will of course escape prosecution by virtue of the running of the statute 

of limitations, but that is merely to recognize the force of the policies underlying such stat. 
utes, and does not result from the lack of a forum in which to try the offender. Note 
that under section 511 (g) the statute of limitations is tolled for so long as the person Is 
ontside the United States. 

102 Grafton v. Unitml States, 206 U.S. 333 (1907). Where the conduct only constitutes 
an offense undcx this Code and not under the Uniform Code of Military Justice, there 
will be immediate Federal civilian court jurisdiction and no ex post facto or double jeopardy 
Issue will arise. 

103 See Final Report. § 208(h) : Working Papers, p. 76. See also United States v. JiJBea' 
milla 467 F.2d 341 (4th Cil'. 1972). The ninth and tenth circumstances, sections 204(1) 
and (j) of th~ bill, encompass the views of the New York City Bar Association's Special 
Committee. Hearings, p. 7702. 

'''' See Final Report. § 208(g) ; Worldng Papers, pp. 75-76. 



51 Section 205. 

SECTION 205. EXERGISE OJ!' CONCURREN'l' FEDERAL JURISDICTION 

Although prosecutorial discretion is probably the single foremost 
factor in assuring restrained and consistent exercise of Federal con
current jurisdiction,105 at present no statute recognizes generally the 
fundamental principle that "establishment of federal jurisdiction by 
Oongress does not mean that it must be exercised to its fullest extent." 106 

The N at'wnal Commission proposed to rectify this omission with a 
provisiun explicity authorizing Federal law enforcement agencies to 
decline or discontinue enforcement efl'orts whenever the offense can 
efl'ectively be prosecuted by nonfederal agencies and it appears that 
there is no substantial Federal interest in the pl'osecution.101 The N a
tional Oommission's proposed statute also undertook, inter alia, to 
partially define the concept of "substantial federal interest", to· man
date to the extent practicable the furnishing of evidence to State and 
local authorities, and to make clear that the presence or absence of a 
Federal interest and any other question relating to the exercise of the 
discretion whether or not to bring a Federal prosecution are not sub
ject to litigation and are exclusively committed (as is the case today) 
to Federal prosecuting authorities. 

The advantages of mcluding such a provision are considerable. Per
haps most importantly, a statutory command that Federal prosecutors 
satisfy themselves as to the existence of a substantial Federal interest 
before instituting a Federal prosecution with respect to a concurrent 
jurisdiction crime could act to inhibit the bringing of marginal Federal 
cascs and to guard against the excessive use of some necessarily broad 
jurisdictional grants, such as the "afl'ecting commerce" or use of the 
mails jurisdictional bases, that are clearly not designed to mandate 
Federal prosecution in the normal instance but are intended to maJre 
Federal jurisdiction available in the event State or local jurisdiction 
cannot efl'ectively be asserted. As the Department of Justice noted in 
its presentation of views to a House Subcommittee in 1978, a provision 
like that suggested by the National Oommission "could serve as a useful 
reminder that in some situations the broad scope of Federal jurisdic
tion has been legislated for the unusual, not the routine, case and that 
routine violations should normally be left to state or local law enforce
ment authorities." 108 Such a provision could also operate to allay con
cerns as to the necessary breadth of certl!Lin Federal cognizance over 
concurrent jurisdiction ofl'enses (e.g., narcotics and loansharking) and, 
as the National Oommission observed, could provide a basis of inquiry 
in congressional oversight or appropriation hearings as to the ration
ality of the allocation of Federal law enforcement resources. lor, 

'0" See generally, United States Department of Justice, Unitml States Attomey's W"itten 
Guillelines JOI' the Declination oj Allege!! Violations oj Fe!!eral Orhnin'JZ Laws,' A Report 
to the Unite!! States OongrlNls (No\'ember 1979). 

100 Comment to Final Report § 207. One statute, 18 U.S.C. (iDOl, does state that Federal 
prosecutoi'S may defer to State jurisdiction as to persons under twenty-one who are 
charged with a Federal crime, but 28. U.S.C. 547, describing the genera.! duties of United 
States attorneys, indicates that they "shall prosecute for all offenses against the United 
States." (emphasis added). 

101 Final Report, § 207. 
1M Hearings before the Suhcommlttee on Criminal Justice of the Committee on the 

Judiciary, House of Representatives, Legislation to Revise and Reeodify Federal Criminal 
Laws, 95th Cong., lat. and 2d Sess. (1977-1978), p. 59. 

~oo Final Report, Comment, p. 20. 
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Notwithstanding these benefits, S. 1437, as passed by the Senate in 
the Ninety-Fifth Congress, and all prior versions of Federal criminal 
code reform legislation to date, did not contain such a provision. The 
reason has been the concern of the Department of Justice and the Com
mittee that inclusion of such 'a provision could spawn significant liti
gation as to the exercise by the Federal prosecutors, pursuant to guide
lines 01' otherwise, of discretion whether or not to, institute prosecutions 
and that some courts might see fit to entertain such actions and review 
such determinations, regardless of the nonlitigability proviso. Re
cently, however, the Department of Justice changed its position; it now 
believes that an express nonlitigability provision is sufficient to insure 
against such a result, and it accordingly favors including the kind of 
provision set forth in this section yo The Committee, upon is own re
view of the law and weighing of the policy considerations, likewise 
has come to the conclusion that the provisions in this section, while not 
a guarantee against an occasional abuse of concurrent Federal juris
diction, nonetheless are helpful and desirable. This provision would 
supply more protection against incursion into the States' proper do
main than do current Federal statutes w'hich, as noted previously, 
embody no recognition of a philosophy of restraint in the exercise of 
concurrent Fed8ral jurisdiction.1l1 

Subsection (a) provides that where Federal jurisdiction over an 
offense exists concurently with State or local jurisdiction, the existence 
of Federal jurisdiction does not, in itself, require its exercise nor does 
the initial exercise of }i'ederal jurisdiction preclude its discontinua
tion. This simply places into "black letter" statutory form the long 
basic principle, aclmowlec1ged in practice, that there is no congressional 
purpose in conferring Federal jurisdiction necessarily to enconrage its 
exercise as to offenses over which a State or local government also has 
cognizance. Unlike the formulation recommended by the National Com
mission, which applied also to cases of concurrent Federal and foreign 
jurisdiction, tlus section is limited to concurrent Federal-State situa
tions, on the theory that the concurrent jurisdiction issues posed bya 
foreign nation's also having jurisdiction over the offense are of a dif
ferent nature (not involving considerations of federalism under the 
United States Constitution), and arise far less frequently, making it 
appropriate that only the concurrent Federal-State jurisdiction situ
ation be addressed in this legislation. 

Subsection (b) sets forth factors to be considered by Federal law 
enforcement officers in determining whether to exercise jurisdiction 
or to defer to State or local authorities. These are (1) the relative 
gravity of the Federal offense and the State or local offense, (2) the 
relative int~rest in Federal investigation or prosecution, (3) th~ !e
sources avallable to the Federal Ve.I'SUS the State or local authorltles, 
(4) the traditional role of the Federal authorities and the State and 
loca~ authorities ,vith regard to the offense, (5) the interests of fed
eralism, and (6) any other relevant factor. Paragrap!hs (1) through 
( 5) set forth the generally applicable considerations which a prose-

11Q Hearings, supra, note 108, fit 58-51l. 
llL See nlso, endors~nl\ n. pro"l~jon of the type included here, R. Pauley. An. AnalJ/sls of 

Somo Aspects oj JIII'18",rt/on lmrln,. S. JJ,.~7, tile Propose!" Fetleml Oriminal Oode, 47 Geo. 
WaSh. L. Rev. 475 (1979), reprinted In Hearings, Pnrt XV, pp. 11072-11089. 
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cutor would wish to assess in deciding whether or not to exercise 
Federal jurisdiction over a crime cognIzable also by State or local 
authorities. Paragraph (6) is a catch-all provision reflecting the fact 
that in an unusual case there may be a particular relevant considera
tion not encompassed by the foregoing factors.l12 

Subsection (c) manClates three actions that the Attorney General 
is to take in furtherance of the secti'On's purpose of focusing greater 
attention to the exercise of Federal jurisdiction over concurrent crimes. 
The first is a requirement that the Attorney General consult periodical
ly with representatives of State and local governments concerning the 
exercise of Federal jurisdiction over concurrent ~urisdiction offenses. 
'l'his is designed to assure that the Federal government takes into ac
count State and local views in setting its prosecutive priorities. More
over, it would be consistent with the spirit of this provison for the 
Department of Justice to give notice to State and local authorities of 
any intended major shifts in policy or priority regarding concurrent 
jurisdiction offenses so that such authorities could have an adequate 
opportunity to comment and to prepare for the situation of either an 
increased or decreased Federal role. 

The second requirement is Ithat the Attorney General provide gen
eral direction to Federal law enforcement officers concerning the ap
propriate exercise of Federal concurrent jurisdiction. The Oommittee 
is M\'are that there currently exist some Department of .J ustice policy 
staten'ents regarding the exercise of Federal jurisdiction over specific 
concu~ rent jurisdiction crimes. The purpose of this requirement, how
ever, is to bring about a more uniform and comprehensive set of na
tional guidelines to Federal investigators and prosecutors "concerning 
the appropriate exercise" of concurrent Federal jurisdiction. This 
provision is not intended to compel the promulgation by the Attorney 
General of published regulations or formal gUIdelines. Although not 
precluding these, the requirement of "general direction" could also be 
met, e.g., by informal guidelines Or memoranda.1l3 

The final requirement is that the Attorney General submit an annual 
report to the Oongress concerning the extent of the exercise of concur
rent Federal jurisdiction in the preceding fiscal year. This report re
quirement should be read in the context of a broader requirement, 
added by the bill to section 522 of title 28, for annual reports setting 
forth for each offense the number of prosecutions commenced during 
the preceding year, and identifying the number prosecuted under each 
particular circumstance giving rise to Federal jurisdiction. This is 
designed to provide the Oongress with information that will flag any 
material increase or decrease in Federal prosecutions in particular 
areas, thereby permitting inquiry to be made into the reasons for such 
increase or decrease and prompting periodic evaluation of the proper 
scope of Federal jurisdiction in such areas.114 The Oommittee is confi
dent that, by utilizing a computerized management information sys
tem, the Department of Justice will be able to supply the Oongress the 
necessary statistical data quite readily. The requirement should help 

U. For example, the National Commission referred to the possibiUty that State or local 
law enforce.ment might have been so corrupted as to undermine its effectiveness. 1]' Ct, Umtcct States v. Cacercs, --- U.S. -- (1070). 

IH In su.pport of such a provision. see the statement of Richard J, Israel, Attorney 
General of Rhode Island, Hearings, pp. 6015-16, 

51-508 0 - 80 - 5 
L-___________________________________________________________ _ 
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serve both as an effective restraint on the exercise of concurrent Fed
eral jurisdiction and as a useful tool for regularized review by the 
Congress. 

Subsection (d) is not mandatory but hortatory. It states that, except 
as otherwise prohibited by law, Federal law enforcement "may" make 
available to State and local law enforcement officers or autllorities hay
ing jurisdiction or responsibility over the conduct constituting the 
offense those materia;ls or information obtaned pursuant to the exer
cise of Federal jurisdiction. While not mandating such disclosure, the 
Committee expects that Federal law enforcement authorities will not 
withhold relevant information from State or local investigative or 
prosecutive agencies absent a clear reason, e.g., the need to protect 
the identity of a confidential informant. 

Subsection (e) states that an issue relating to the priority of the 
exercise of, or of the failure to exercise, Federal jurisdiction over an 
offense, or otherwise relating to the compilance or to the failure to 
comply, with this section, may not be litigated except as may be neces
sary in the course of granting leave to file a dismissal of an indictment 
or information or a complaint. 

This provision of nonlitigability is vital to the purpose of the entire 
section. Courts today have no role reviewing decisions whether or not to 
institute a Federal prosecution, and to provide judicial review of such 
determinations might well conflict with the constitutional doctrine 
of separation of powers under which the Supreme Court has recognized 
that "the Executive Branch has exolusive authority and absolute dis
cretion to decide whether to prosecute a case." 115 Indeed, notwithstand
ing a general rule that Federal courts may review and penalize a 
FederaI agency for failure to comply with its own regulations, no 
Federal court has allowed review of a claim against the Department 
of Justice for noncompliance with one of its published policies relat
ing to the exercise of prosecutorial discretion.11G Moreover, quite apart 
from constitutional considerations, the Federal courts are ill equipped 
to review a determination to commence or not to commence a prose
cution. It is difficult to conceive a judicial hearing on the issue whether 
the government permissibly and correctly determined that, weighing 
all relevant considerations, there was a sufficient Federal interest to 
warrant a prosecution. Given the plethora of intangible factors and 
subjective judgments involved, the issue is simply not susceptible to 
judicial review. For similar reasons, Congress has disallowed judicial 
review of detellminations by Federal prosecutors that a grant of 
immunity is in the "public interest".ll7 In addition, opening up the 
exercise of prosecutorial discretion to judicial scrutiny would prompt 
a rash of litigation; it would become routine for a defendant in a 
criminal case to file a motion -challenging the exercise of discretion 
underlying the determination to seek an indictment or to file an in
formation or complaint against him. 

115 United States v. Nwon, 418 U.s. 683, 693 (1974). ~'he only exception is that the 
judiciary can intervene to dismiss n prosecution if selective enforcement occurs on n 
constitutionally forbidden bnsis such as rnee or a desire to ch!!1 First Amendment
protected speech. See. e.g., Oyler v. Bole8, 368 U.S. 448, 456 (1962). 

UD See, e.g., Rinaldi v. Unitecl States, 434 U.S. 22( 1977) ; UnitccZ States Y. Thompson, 
579 F.2d 1184 (10th Cir. 1978) (en bano)) ; UnitecZ States Y. Wallace. 578 F.2d 251, 255 
(5th Cir. 1978) ; Spillman v. United States, 413 F.2cl 527 (9th Cir.), cert. denied, 396 
U.S. 930 (1969). 

11718 U.S.C. 6003. Sell United States v. Merman, 589 F.2d 1191, 1200-1205 (3d Clr. 
1978). 
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For all these reasons the Committee emphatically does not desire 
to alter the present state of the la'w under which prosecutive deter
minations are not reviewable. The sole purpose of this section is to 
cause the Executive Branch to focus greater attention 'on the exercise 
of jurisdiction over orrenses cognizable by other authorities in the 
Nation's criminal justice system, not to inject the Federal courts into 
the prosecuborial decision-making process. To underscore this limita
tion on the thrust of the section, the Committee has deemed it prudent 
not only to include the instant provision expressly stating that issues 
relating to the exercise of Federal jurisdiction or to compliance with 
this section are not litigable, but also to provide explicitly that the 
Federal courts do not have jurisdiction to entertain or resolve such 
issues. As noted earlier, the National Commission included a similar 
provision in its corresponding section.1l8 

SECTION 206. CONCURRENT FEDERAL JURISDIC'rION GENERALLY NOT 
PREEl\-IPTIVE 

This section addresses a problem that the courts have had to con
front at times without any clear basis for resolution. A geneml prin
ciple is laid down that Federal criminal legislation does not operate 
preemptively. Subsection (a) states that, unless otherwise expressly 
provided, the existence of Federal jurisdiction over an offense does 
not, in itself, prevent: (1) a State or local government from exercising 
its concurrent jurisdiction to enforce applicable laws; (2) an Iudian 
tribe, Land, community, group, or pueblo from exercisin.g its con
current jurisdiction in Indian c('antry, as defined by applicable treaties 
and statutes, to enforce applicable laws; 110 or (3) a ·court-martial, 
military commission, court of inquiry, provost court, or other military 
tribunal of the United States from exercising its concurrent jurisdic
tion to enforce the law applicable to the conduct involved pursuant to 
the Uniform Code of Military Justice,12O and other Federal statutes, 
or the law of war.121 

Paragraph (1) sets forth the general proposition, found in a num
ber of criminal enactments, that the existence of Federal jurisdiction 
over an offense does not "in itself" prevent prosecution by a State or 
local govel'llment.122 The purpose of the "in itself" language is to pre
serve the prevailing doctrine permitting a court to conclude, even in 
the absence of explicit congressional language, that Congress has so 
"occupied the field" in a particular area as to preclude State or local 
prosecution. But such a conclusion, as at present, will be conditioned 
on a rigorous showing of dominant Federal interest, pervasiveness of 
the Federal legislative scheme: and serious danger that enforcement 

]IB See Final Report, § 207. l.'he exception nJlowlng such lIt1g'atlon "as may be neces
sary In the course of granting leave to file a clismissal of an indictment" or Qther charge 
Is designed to carry forward current case law permitting' or requiring' the Federal courts 
to dismiss a prosecution upon the request 01 the government because of failure of the 
prosecution to comport with the Department of Justice policy. See, e.g., Rilla/eli Y. Unitoel 
States, supra note 116. 

11. See Statement of Joe r,awrence, Jr., chairman. "fal,ah ~'ribal COlln~el, Hearlng:~, j). 
5898; Statement of Robert I,. Pirtle, Hearings, p. 5888, et seq. ; Report of tlle New York 
City llar A~soclatlon's Special Committee, nt>urlngs, p. 7702, 

]''''10 U.S.C. 801 et seq. 
"" See Final Report, § 206. 
:122 In support of this provision, see the Report of the National Association of Attorneys 

General on Proposals for Revision of the Federal Criminal Code, reprlnrnd In Hearings, 
pp. 6010, 6011. 
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of State or local laws will conflict with the administration of the 
Federal progTam.123 

Similarly, the Committee intends no change in existing practice 
enabling a State or locality to prosecute a person notwithstanding the 
fact that he has been previously tried by the United States for the 
same conduct.124 

Paragraph (2) states present Federal law. Although Congress in 
the Major Crimes Act, 18 U.S.C. 1153, has specified certain offenses 
committed by Indians in Indian country which are prosecutable in a 
Federal court, it has apparently not precluded a tribe from exercising 
its sovereign power 125 to try the perpetrator for the same offense, al
though it has limited the penalty that may be imposed by tribal courts 
to no more than six months imprisonment.12G 

Paragraph (3) also states present law.127 'While most offenses cogni
zable by military courts are uniquely military in nature, the Supreme 
Court has recently confirmed that court-martial jurisdiction is avail
nble with respect to civilian-type offenses committed by a serviceman 
in circumstances where they are "service-connected." 128 Thus there 
exists an area where civilian nnd militnry jurisdiction overlap. Unlike 
with State and probably tribal courts, it has been held that military 
courts are arms of the same sovereign as Federal civilian courts for 
purposes of the double jeopardy clause so that successive prosecutions 
for the same offense are barred.l2n 

Subsection (b) (1) sets forth a further exception to the principle 
that the assertion of Federal jurisdiction is genernlly not preem;ptive. 
It provides that, upon order of the Attorney General, the assertIOn of 
Federal jurisdiction over an offense (1) that has n victim or intended 
victim a United States official, a foreign official or a member of his 
immediate family, or an official guest of the United States, and (2) 
that is described in section 1601 (Murder), 1602 (Manslaughter), 1603 
(Negligent Homicide), 1611 (Maiming), 1612 (Aggravated Battery), 
1613 (Battery), 1614 (Menacing), 1621 (Kidnapping), 1622 (Aggra
vated Criminal Restraint), or 1623 (Criminal Restraint), or in chap
ter 10 (Criminal Attempt, Criminal Conspiracy, or Oriminal Solicita
tion), if the crime that was an object of the attempt, conspiring, or 
solicitation was one of the other offenses set forth above, shall suspend, 
to the extent indicated in the order, the exercise of jurisdiction by a 

123 See Pennsylvania v. Nelson, 350 U.S. 497 (195&) (State sedition laws cannot be en
forcecl becatlsp 1.'ecjprR j IpJri"lntinn hns or.I'upip(l the flp.\r1). 

1.21 See Bartkus v. IlHnois, 359 U.S. 121 (1959). The National Commission had included 
provis!ons purpol ting to deal with the double jeopardy problems arising, inter alia, from 
independent prosecutions of a defendant for the same conduct by different sovereign 
entitles (e.g., a State and the United States). These provisions cut back substantially on 
current constitutional doctrine and practice. They would have rendered It virtually Impos
sible for a State to prosecute following an acquittal or conviction In a prosecution b~ the 
Federal government for the same condt ct, and only Slightly less difficult for the Federal 
government to prosecute in the convelse situation. See l!'inal Report, §§ 707-709. The 
Committee consl(lered that these matters and others covered in chapter 7 of the l!'inal 
Report should be left to existing law and prosecutive poliCies. See Petite v. United State8, 
supra note 69. 

"'" The power of Indian tribes to punish for offenses is an inherent aspect of their 
sovereignty which can only he ou~led or nverrnmp by explicit conltrpR~lonal enactment. 
See Talton Y • • lIaye8. 16a H.S. 376 (1896): Unit ell State8 v. Antelope, 8upI'a note 55. 

120 See 25 U.S.C. 1301. 1302. The Supreme Court has held that tribal courts represent a 
sufficiently separate sovereignty from courts of the United States so that sllccesslve prose. 
cutions for the same conduct in 0. tribal and a United States court do not offend the double 
jeopardy clause. See Un·tter! State8 V. Wheeler. 8ctpra uote 6S. 

127 .Ree Unitell States Y. HOllges, -!87 F.2d 045 (5th Clr. 1973). 
128 See O'Oalla7lan v. Parker, 395 U.S. 258 (1909): Relford v. Oommandant, 401 U.S. 

355 (1971) ; see also Gosa v. Mayden, 413 U.S. 665 (1973). 
U1J See Gra.ftoll v. United State8, 811pI'a note 102. 
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State or local government, under any State or local law applicable to 
the conduct involved, until the order is rescinded by the Attorney 
General. 

Subsection (b) (2) sets forth an jrl"ntical exception for other of
fenses. These offenses are (1) those contained in subchapter B 
(Offenses Invol~i~lg Political Hights) of .chapter 15, (2) se~tion .1355 
(Trading in PolItlcal Office) , and (3) sectIOn 1503 (Interfermg WIth a 
Federal Benefit), 1504 (Unlawful Discrimination), and 1616, (Com
municating a Threat), to the extent that they involve conduct pro
scribed by ~h: Federal ~lection Campaign Act of 19'7~,. as amended. 
These prOVISIons e::lsentlally carry ~orward the provls~ons of Pub
lic Law 94-443 which made varIOUS offenses relatlllg to Fed
eral elections preemptive of i:?tate law. Since the el~ction offenses 
in this Code apply in part to mIxed Federal-State electIOns, the Com
mittee believed it would be inappropriate to make such offenses ab
solutely preemptive of State law. The device chosen of permitting the 
Attorney General to confer priority to any Federal prosecution in this 
area is considered to be sufficient recognition of the Federal interest 
in vindicating such violations. The Committee's solution adopts the 
recommendation of the Criminal Justice Section of the American Bar 
Association. 

The terms "United States official," "foreign official," "immediate 
family," and "official guest of the United States" are defined in sec
tion 111. "United States official" means a Federal public servant who is 
the President, the President-elect, the Vice President, the Vice Presi
dent-elect, a member of Congress, a member-elect of Congress, a dele
gate or a commissioner of Congress, a delegate-elect or a commissioner
elect of Congress, a Justice of the Supreme Court, or a member of the 
executive branch who is the head of a department listed in section 101 
of title 5, United States Code. 'With respect to United States offi
cials, the above subsection carries forward, with minor modifications, 
the current provisions of 18 U.S.C. 351 (f) and 1 '751 (h). Those statutes 
contain similar coverage (including attempt and conspiracy) for the 
offenses of assault, homicide, and kidnapping. These offenses are trans
latable under the proposed Code to the offenses listed in this subsection, 
except that other degrees of the basic offense 11ave been added (e.g., 
crimillall'estraint to kidnapping). The class of officials covered is tl,e 
same, except that this subsection has added (as is done in the jurisdic
tion provisions of the offenses themselves) Supreme Court Justices and 
members 0'£ the cabinet to the classes of persons to whom the corre
sponding provisions apply under 18 U.S.C. 351 and 1751. The Com
mittee considers such additions to be appropriate. Moreover, because 
of the obvious foreign relations impact of such offenses when the vic
tim is a foreign official, a member of his immediate family, or an 
official guest ot the United Statep, the Committee has added these 
classes Ot persons to the list of those as to whom the Attomey General 
is authorized to insure that Federal prosecution and investigation may 
go forward without possible hindrance caused by a concurrent State 
or local proceeding. 
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CHAPTER 3.-CULP ABLE STATES OF MIND 

(Section 301-303) 

The purpose of this chapter is to state and define the mental states 
("mens rea': elements) that are used throughout the Code in defining 
an offense, and to make it clear that these are the only mental states 
that must be established in prosecutions under the Code. Because these 
mental states are of general application, they can be defined without 
reference to the particular conduct proscribed. The chapter also pro
vides rules of construction with respect to proof of the requisite state 
of mind. 

There are no provisions comparable to those contained in this chap
ter in title 18 or elsewhere in the United States Code. The Model 
Penal Code and other codifications that. hrtve followed its plan, in
cluding the National Commission Code, hlClude definitions of mental 
states and rules of construction relating thereto in order to provide a 
uniform, clear manner of expression. These efforts in criminal law 
codification have been in substantial agreement on both the number 
and basic content of culpability terms. This chapter follows the exam
ple set by those efforts. 
Present Federal law 

Present Federal criminal law is composed of a bewildering array 
of terms used to describe the mental element of an offense. The N a
tional Commission's consultant on this subject identified 78 different 
terms used in })resent law. These range from the trad~tiona.l "know
ingly," "willfully," and maliciously," to the redundant "willful, 
deliberate, malicious, and premeditated," and "lmowingly and 
willfu11y," to the conclusory "unlawfully," "improperly," and 
"feloniously," to the self-contradictory "willfully neglects." No Fed
eral statute attempts a comprehensive and precise definition of the 
terms used to describe the requisite state OT mind. Nor are the terms 
defined in the statutes in which they nre w:;ed. Instead the task of 
giving substance to the "mental element" used in a particular statute, 
or to be inferred from a particular statute, has been left to the courts. 

Not snrprisingly, the proliferation of these terms has left the crim
inal justice system with confusing and even conflicting laws. Justice 
.Tackson characterized the mental element concepts in Federal law as 
being "elusive" because of "the variety, disparity and confusion" of 
judicial definitions.1 For example, the term "wii1ful" has been con
strued by the courts in a variety of ways, often inconsistent and con
tradictory. The courts have deffned a "willful" act as an act done vol
untarily as distinguished from accidentally, an act done with specific 
intent to violate the law, an act done with bad purpose, an nct done
without justifiable excuse, an nct done stubbornly, an act done without 

1 j)[Ol'risette Y. United States, 342 U.S. 246,252 (11l52). 

(59) 
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grounds for believing it is lawful, and an act done with careless disre
gard whether 01' Hot one has the right so to act.2 

The (crill "lmowillgly," which is often used in conjunction with 
"willfully," has been defined in terms of awareness;:i in terms of a 
defendant's inference from the circumstances or belief that something 
is prolJalJly true; 4 in terllls of a defendant's a wal'eness of a "high prob
ability" that a circumstance exists; in terms of intentional or purpose
ful or "studied ignorallce" as to the existence of a fact; 5 and in terms 
of "gross indifference to" or "willful neglect of" a duty in respect to 
ascertainment of particular facts.6 

Similarly, the concept of "malicious," which in some contexts has 
been defined to mean little more than intentionally or lmowingly en
gaging in prohibited conduct without legal justification,7 in other 
contexts has meant doin?; a harm malevolently, for the sake of the 
harm as an end in itself.B "Vanton" has appeared to sel've as an equiv
nlent of "reckless" or ",,,itlt gross negligence." II 

As Professor \Veinreb, consultant to the National Commission, sum
marized the state of Federul law with respect to the "mental 
element" : 10 

Unsurprisingly, the courts have been unable to find sub
stantive correlates for all these varied descl'iptions of mental 
states, and, in fact, the opinions display far fewer mental 
states than the statutory language. Not only does the statu
tory language not reflect accurately or consistently what ure 
the mental elements of the various crimes; there is no discem
ible pattern or consistent rationale which explains why one 
crime is defined or understood to require one mental state 
and another crime another mental state or indeed no mental 
state at all. 

Oulpability-the Oode's approach 
The Federal Criminal Code, as reported, discards the confused and 

inconsistent ad hoc approach to culpability that now characterizes Fed
eral criminal law. Instead it redltces the number of terms used to 

• See, e.g., Screws ,'. Uti/ted States, 325 U.S. 91 (1945); Spies v. United States, 317 
U.S. 492 (1943) ; United States v. Muraock, 290 U.S. 389 (1933), and cases cited therein; 
1V0rJdng Papers, Pp. 148-151. 

• United Statcs v. Wertler, 160 F.2d 438. 441-442 (2d Clr. 1947). 
• See United States v. It1terllationa! Min'ls Oorp., 402 U.S. 558 (1971): Boyce Motor 

UtleS l Inc. V. Utlited States, 342 U.S .• 337. 342 (1952); Rubin v. United States. 414 
F.2d ",73. 475 n.8 (5th Clr. 19(9). 

• Turner v. United. States, 396 U.S. 398. 416 (1970). 
• See Boyce Motor lAnes, Inc. v. United States. supra note 4/' Spurr V. United States, 174 

U.S. 728 (1899); Griego V. United States. 298 F.2d 845 (lOt 1 Clr. 1962) ; Utllted States 
v. General Motors Corp. 226 F.2d 745 749 (3d Clr. 1055). "Knowing" In fraud and false 
statelllent offenses Is satisfied when the defendant makes representations with a reckiess 
Indifference as to whether they are true or false. See SparrotO v. United States, 402 F.2d 
826 (10th Clr. 1968) ; EJlbel v. United States, 364 1~.2d 127, 134 (10th Clr. 1006), cert. 
denied, 385 U.S. 1014 (1967); 0118010 V. United State8, 347 j''.2d 755 (10th Clr.), 
cert denied, 382 U.S. 906 (1965); IrlOin v. United States, 338 F.2d 770. 774 (9th Clr. 
1964), cert. denied, 381 U.S. 911 (19~5). This standard is probably an application of the 
rule holding a defendant to knowledge where he has been grossly indlfferen t to a du ty to 
ascertaIn facts. See United States v. Andreadi8, 366 F.2d 423. 430 (2d Clr. 1966). cert. 
denied, 385 U.S. 1001 (1967). 

• See Stephenson v. Duriron 00., 292 F. l:!uPp. 00 88-89 (S.D. Ohio 1908). alt'd. 428 
F.2d 387 (6th Cll'.), cert. denied. 400 U.S. 943 (1070), Heard v. Rizzo. 281 F. Supp. 
720,738 (EoD. Pa.). aff'd, 392 U.S. 046 (19G8). 

• See A.kells v. WiscOll8in, 195 U.S. 194, 195 (1904). 
• See. e.g., Western Oonst/'lIctorB, lllc. v. SOllthern Paciflc 00., 381 F.2d 573, 57G (9th 

Clr. 1907U United States v. Pardee, 308 F.2d 308. 374 (4th ell'. 1966) ; BalHmore d: O. R. 
R. 00. v. J"elgetlhaller, 108 F.2d 12, IG (8th Clr. 1948) ; Nestlerode v. United Btates. 122 
F.2d 56. 59 (D.C. Cll'. 1941) ; Dizon v. StOitzellerg, 202 F. SuPp. 535. 537 (D. Del. 19(7). 

10 Working Papers, p. 120. 



61 Section 301. 

describe the requisite mental state to four: intentional, knowing, reok
le88, 01' negligent. All other statutory formulations within title 18, 
United States Code, are eliminated. The four degrees of culpability 
that are retained express the significant distinctions fOlmd by the 
courts and are sufficient for all the distinctions in defining offenses. 

In adopting this approach, the billl'ef1ects the analysis of the tra
ditional men8 rea concept and the translation of that concept into four 
carefully defined terms introduced by the Model Penal Code and fol
lowed by all of the recent penal code revisions, both proposed and 
enacted. 

SECTION 301. STATE OF ~nND GENERALLY 

1. In General 
The purpose of this section is to describe the techniques that are used 

by the draftsmen of the Code in stating the degree of culpability re
quired by a particular penal statute. The section does not prescribe any 
ru,1es of construction nor does it define any crimes or defenses to any 
crlmes. 
93. Sub8eotion (a). State of i.11iJnd Defined 

This subsection adopts the analytical aid embraced in the Model 
Penal Code approach of defining culpability terms in relation to the 
individual component parts of an offense1 the traditional aotu8 reus 
elements. It defines state of mind, the tradItional mens rea concept, to 
mean the mental attitude required with respect to conduct, an existmg 
circumstance, or a result described in a section defining an offense. 

By classifying the offense elements into three types, 'Viz., the nature 
of conduct, the circumstances surrounding the conduct and the re
sults of the conduct, and by considering the state of mind required 
in relation to each component offense element, the Code avoids con
fusing the proof required with respect tt) each element. Although many 
offenses prescribe the same E'tate of mind for each type of element, 
some do not. Clear analysis therefore requires that the qnestion of the 
kincl of culpability required to establish the commission of an offense 
be considered separately with respect to each of the elements of the 
offense. For example, section 1714 provides that a person is guilty 
of an offense "if, with intent to obtain transportation, he secretes him
self aboard a vessel or aircraft that is the property of another and . . . 
is aboard when it leaves the point of embarkation." The culpability 
level for the conduct, i.e., secreting oneself aboard a vessel or aircraft, 
is "knowing"; 11 the culpability level attaching to the existing cir
cumstances that the vessel or aircraft is the property of another and 
that the actor is aboard at the time of its departure iS

1 
by contrast, set 

at the lower level of "reckless".12 The phrase "with mtent to obtain 
transportation" does not describe a general state of mind, but rather 
It specific purpose fOl' which the conduct is done. 
3. Sub8eotion (b). Term8 Used to Desoribe State of i.11ind 

This subsection states the culpability terms used throughout the 
Code. It consolidates a congeries of ambiguous and sometimes con
tmdictory terms found in present Federal criminal law into four 

11 See section 303 (b) (1). 
12 See section 303(b) (2). 
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specific terms or their variants: intentional, knowing, reckless, and 
negligent. 
4. Sub8eotion «(J). State of mind applicabZe to conduot, an existing 

oir01.tmstanoe, and a result 
This subsection builds on the analysis provided in subsection (a) 

and uses the terms provided in subsection (b) to indicate the states 
of mind that may be employed in the Code with respect to the three 
basic offense elements. It provides that the state of mind that may be 
specified as applicable to (1) conduct is intentional or lrnowing; (2) an 
existing circumstance is knowing, reckless, or negligent; and (3) a 
result of the conduct is intentional, knowing, reckless, or negligent.IS 

It is these elements and mental attitudes that are used in various cor
relations to define the offenses in the proposed Federal criminal code. 
In this sense, they are the draftsmen's analytical tools. 

SECTION 302. "INTENTIONAL", "KNOWING", "RECKLESS", AND 
"NEGLIGENT" STATES OF 1\UND 

1. In General 
This section attempts the extremely difficult task of defining the 

four terms used to denote the mental element of an offsense set forth in 
this title. It uses :Model Penal Code section 2.02(2) as the basis for the 
terms and definitions and also incorporates certain improvements in 
language and other ideas appearing in the Final Report and the recent 
State codifications and proposed codifications, all of which are derived 
from the :Model Penal Code. The definitions are intended to be clear 
enough to stand on their own without substantial comment. It was 
found by the Committee to be important to the goal of clarity that the 
definition of each term be rela:ted directly-through tabulated para
graphs-to every element of an offense that i,t may affect. 
fZ. Intentional 

The highest degree of cnlpability is present if a person engages in 
conduct (or canses a result) intentionally, that is, "if it is his conscious 
objective or desire to engage in the conduct (01' canse the result)." A 
common means to describe conduct as intentional, 01' to say that one 
caused a result intentionally, is to state that jt is done 01' accomplished 
"on purpose." 14 

The term "intentional" is not meant to connote the existence of a 
Illotive. Liability for intentionally engaging in prohibited conduct is 
not dependent on an assessment of the merit of the motive that led the 
person to disregard the law. To use the example posed in the Commis
sion Working Papers, "( t) he man who steals because he likes to steal, 

13 The reasons for the difference In application result from the definitions of the state 
of mind elements. A reckless or negligent state of mind, both of which Involve risk situa
tions. can only apply to circumstances surrounding conduct or to the result of the conduct 
because It Is the clrcumstnnces or result that poses the rlslt. Likewise, the absence of tile 
mentnl state "Intentional" In reference to an existing circumstance Is based on the deflnl· 
tlon of Intentional. One cnn Intend or determine to engage In conduct or to cause a result 
but caanot "Intend" a circumstance. 

1< The bill, as reported, uses the term "Intentional" rather than the word "purposely" 
(which is used In the lIIodel Penal Code to describe the same mental attitude) for the same 
rensons underlying the Natlonnl Commission's adoption of the word "Intentional" and 
rejection of "pnrposely." As the Commission 'Vorklng "Papers point out. the word "Inten
tional" rather thnn "purposely" Is chosen because the former Is more famUlar to the law 
and because the latter word "mny too easily suggest a requirement of a particular purpose 
rather than simply that eonduct be purposive." Working Papers, p. 123. 
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the mn,n who steals to fill his wallet, and the man" (like Robin Hood) 
"who steals to feed the pOOl' commit the same crime." 15 In short, the 
word "intentional" describes the mental attitude associated with an 
ad to connote the meaning that the act is being done on purpose; it 
does not suggest that the act was committed for a particular purpose, 
evil in nature.10 

3. l{nowi'ng 
The second higheEt degree of culpability is present if a person's 

state of mind with respect t(\ conduct, circumstances, or a result is 
lcno'Wing; that is, respecti vely, he is aware of the nature of his conduct, 
he is aware or believes that requisite circumstances exist, or he is aware 
01' belieyes that his conduct is substantially certain to cause the result. 

The distinction between acting intentionally and acting knowingly 
is a narrow one. Both involve a conscious undertaking. But action is 
not intentional with respect to the nature of the conduct or the result 
of the actor's conduct unless it was his conscious object or desire to 
perform an act of that nature 01' to cause snch a result. As the National 
Commission'!, consultant on this subject put it, "it seems reasonable 
thn.t the law should distinguish between a man who wills that a par
ticular act 0]' result take place and another who is merely willing that 
it shOlild take p1ace. The distinction is drawn between the main direc
tion of a man's condlld and the (anticipated) side effects of his con
duct." 17 For example, the owner who burns down his tenement for the 
purpose of conecting insurance proceeds does not desire the death of 
his tenants, but he is substantially certain (i.e., knows) it will occur. 

For most purposes of cu1pability. the distinction is inconsequential. 
Many offenses may be committed either intentionally or knowingly. 
Certain offenses commonly and awkwardly referred to as "specifie in
tent" oifensos have, however, required proof of a purpose. Treason, 
which requires proof of a purpose to aid the enemy,18 is one example. 

The use of the word "believes" is to codify the inference of "lmowl
edge" of an existing fact or result that will occur which is traditionally 
drawn from proof of notice of substantial probability of its existence 
01' occurrenee, unless the defendant establishes an honest, contrary 
belief. It should make no difference with respect to liability whether 
the apartment owner knows that some d"wellers will die in a fire or has 
little doubt that a tenant will be killed.10 In short, a belief that is 
correct is deemed to be "lmowledge." 20 By using the word "believes" in 
the definition, the subsection clarifies this point. 

The belief that the actor must hold for the mental element to be 
"knowing" must be firm. That is, with respect to a circumstance, the 
actor must be without substantial doubt as to its existence. Regarding 
the result of conduct, the belief that the conduct wil1 cause the result 
must be "substantially certain." 

,. Tbiel. 
,. In certain case~, n special mot!\'e cnn be made an element ot nn offense by specltylng 

that th~ conduct Is not crimInal unless a person eng-ag-es In It for n partlcuiar purpose. 
Commonly lmown as "specific intent," such a requIrement Is an element of certaIn offenses 
under existing lnw. See, e.g., Screws v. United State8, supra note 2. In the absence 
of Stich a requirement specifically required In the definition of an offense, the motive un· 
derlrlng the conduct Is Immnterlal. See Worldng Papers, pp. 123-24. 

11 \,"orldng Papers. p. 124. 
18 See Haupt v. UIlUerl states, :l30 U.S. 631, 641 (1047). 
,. See lIIortel PennI Code. § 2.02, Comment. p. 130 (Tent. Drnft No.4. 1055) : PerkIns. 

Orimillal Law, p. 684 (1957) • 
.. PerkIns. 8upra note 10. at 684. 
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The use of the word "belief" in defining "knowing" is also intended 
to codify the present concepts of "willful blindness" or "connivance," 
which describe the case of the actor who is aware of the probable 
existence of a material fact but docs not satisfy himself that it does 
not exist in fact. 21 

4. Reolcless 
A different order of culpability is present if a person's state of 

mind is reolcless with respect to an existing circumstance Or the occur
rence of a result. As defined in the proposed Oode, a person is reckless if 
he is aware of but disregards a substantial risk that a circumstance 
exists or that a result will occur. A substantial risk is defined as a, 
risk the disregard of which constitutes a gross deviation from the 
standard of care a reasonable person would exercise under the circum
stances, except that awareness of the risk is not required if the lack 
of awareness is due to self-induced intoxication.22 

The term "reckless" differs mn.rkedly from the mental states "lmow
ing" or "intentional." Recklessness involves conscious risk creation. It 
does not encompass any desire that the risk occur nor an awareness 
that it is practically certain to occur. Acting recklessly does resemble 
acting knowingly insofar as a state of awareness is involved, but the 
awareness is of risk, that is, of probability, rather than substantial 
certainty. Thus, the distinction, with respect to circumstances sur
rounding the conduct, is between awareness (lmowledge) of the ex
istence of those circumstances and indifference (recklessness) as to 
whether they actually exist or not; and with respect to the result of 
conduct, the distinction is between substantial certainty that the result 
will occur and indifference as to whether it will occur or 110t.2:i 

As the proposed Oode uses the term "reckless," the risk consciously 
disregarded must be substantial and unjustifiable. The Final Report 
and the Model Penal Oode both use theBe adjectives in their respective 
draft provisions to modify the risk involved. The Oommittee believes 
that use of the term "substantial" in conjunction with the last sentence 
in su~sect~on (c), requir:ing the risk to be ?f '.'such a nature and de~ee 
that Its dIsregard constItutes a gross deYlatIOn from the standard of 
care that a reasonable person would exercise in such a situation," 
encompasses this concept. 

Tp.e . requirement that the risk disregarded ~nst co,nstitute "a gross 
deVIatIOn" from the proper standard of care IS admIttedly imprecise 
and judgmental but necessary to require the factfinder to evaluate 
whether the act of the defendant in disregarding the risk-or in the 
~ase ~f negligence, to be discussed infm, failing to perceive the risk
IS serIOUS enough to merit the condemnation of the criminal law. As 
candidly stated by the Model Penal Code reporter: 24 

Some principle must be articulated, however, to indicate 
what final jUdgment is demanded after everything is weighed. 
There is no way to state this value-judgment that does not 

~ See Model Penal Code, § 2.02, Comment, PP. 129-30 (Tent. Draft No.4, 1955) . 
.• See tile discussion of the Intoxication defense in connection with chapter 5, infra. 

The term "Relf-Inllucpd IntoxlClltlnn" Is rleflned In section 111. 
23 See Committee Comment to Texas Penal Code, Section 6.00; Model Penal Code § 2.02, 

Comment, p. 125 (Tent Draft No.4, 1955). 
24l\fodel Penal Code § 2.02, Comment, pp. 1'25-126 (Tent. Draft No.4, 1955). 
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beg the question in the last analysis; the point is that the 
jury must evaluate the conduct and determine whether it 
i3hould be condemned. . . . This formulation is designed 
to avoid the difficulty inherent in defining culpabilit.y in terms 
of culpability, but the accomplishment. seems hardly more 
than verbal; it does not really avoid the tautology or beg the 
question less . . . . 

... The jury must find fault and find it was substantial; 
that is all that either formulation says or, we believe, that 
can be said in legislative terms .... 

The standard under which this value judgment is made invites con
sideration of the "care that a reasonable person would exercise in such 
a. situation." There is an inevitable ambiguity in "situation." If the 
actor were blind or had just experienced a blow or heart attack, these 
facts would certainly be considered, as they are l1nder current law. 
But the heredity, intelligence or temperament of the actor would not 
be material in judging recklessness or negligence, else the criterion 
would be deprived of all objectivity.25 Because there are a variety of 
reasonable bases for discriminating among various "situations," the 
Committee intends to leave this issue to the courts. 
5. Negligenoe 

The culpable mental state of lowest degree is negligence. A person's 
state of mmd is negligent if he ought to be aware of a substantial risk 
that a circmnstance exists or that a resllit. will occur. A substantial 
risk is defined as a risk which constitutes a gross deviation from the 
standard of care a reasonable person would exercise in the situation. 

Unlike an intentional, knowing or reckless act, a negligent act does 
not involve a state of awareness. It is the case where the actor ought to 
be aware of a risk, considering its nature and degree, the nature and 
the purpose of his conduct and the care that would be exercised by a 
reasonable person in such a situation.2o As in the case of recklessness, 
the risk must be substantial and unjustifiable.27 And, as previously 
discussed with respect to recldessness, the jury must evaluate the actor's 
failure of perception and determine whether, under all the circum
stances, it constitutes a "gross deviatian" from the proper standard of 
care so as to warrant the criminal sanction. FinaJly, it should be noted 
that in requiring a "gross deviation," the standard for criminal negli
gence is stricter than that for ordinary tort negligence. 

The desirability of including negligence as a basis for the imposi
tion of criminal responsibility has been a subject of debat.e for years 
in the criminal law field. The Model Penal Code and every juris
diction which has recently revised its penal code, however, include 
crim~na} negligence apparently on the theory that "[k]nowledge that 
conVICtIOn and sentence, not to speak of punishment, may follow con-

"" See id. at 126; Williams. Oriminal Law, § 28 (10;;3). 
20 See lIrodel Penal Code § 2.02. Comment, p. 126 (Tent. Draft No.4, 10n,o). 
21 The Model Penal Code and most state codifications use the word "nnjustlfiable" to 

modify the ~lsl{ In the dpfinltion of negligence. ~lodel Penal Cocle, § 2.02. See. e.g .• Texas 
Penal Cocle § 6.05. Howe\,er, as the Working Papers of the National CommfRHlon point out 
I t may be "more appropriate to talk of 'unreasonable' rather than 'unjustlfiable' disregard 
[of a risk] ; the former word more easily encompasses a negligent failure to be aware of. 
as well ns ~egllgent fnllure to give sufficient weight to, the danger Involved". Working 
Papers, p. L7. . 
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duct that inadvertently creates improper risk supplies men with an ad
ditional motive to take care before acting, to use their facilities and 
draw on their experience in gauging the potentialities of contemplated 
conduct. To some extent, at least, this motive may promote awareness 
and thus be effective as a measure of control." 28 The Committee be
lieves that, while negligence ought to be viewed as an exceptional 
basis of liability, there IS a place for this degree of culpability in a 
Fedeml (lriminal code. Where negligence is the required state of 
mind, it must be specifically stated in the definition of the offense (see 
section 303 (b) ). Where specified, the rationale underlying its re
quirement is discussed in the comment to the chapter in which the 
offense appears. . 

SECTION 303. PROOF OF STATE OF MIND 

1. In General 
Section 303 contains a series of rules governing (unless "otherwise 

expressly provided") the proof of culpability. There are no compa
rable provisions in present Federal law. Where a law has imposed 
criminal liability without clearly prescribing the requisite degree of 
culpability with respect to each element of the offense or without stat
ing whether proof of a state of mind is required as to certain factors, 
the courts have been forced to deal with the questions by gleaning guid
ance from the statute's legislative history which all too frequently 
proves elusive on the issue.29 

1:1. Required Proof of State of Mind 
Subsection (a) requires that a state of mind must be proved with 

respect to each element of an offense, except that no state of mind must 
be proved with regard to an element specified as existing or occurring 
"in fact". In addition, the state of mind to be proved with resped to 
any element of an offense described outside the Code, or an offense set 
forth in the Code that describes the offense as a violation of a statute 
outside the Code, is governed by the provisions of that statute. The 
first provision introduces a drafting technique for denoting those fac
tors in the description of an offense that should not require proof of 
any state of mind and that are not otherwise exempted from sur·h 
proof requirements by the provisions of subsection (d). 

In codifying the proof requirement, and its exceptions, in sub
section (a), the bill recognizes the force of arguments against the 
imposition of criminal liability where a person engages in conduct 
without culpability.3o By the same token, it acknowledges that some 
conduct may be declared criminal even though u· person acts with
out fault. The legislature is free in some instances to dispense with 
the requirement of a culpable mental state,31 but if the offense is codi
fied in title 18 its intent to eliminate such a requirement as to elements 
other than matters of law must be manifest . 

• 8 Model Penal 'Code, § 2.02. 'Comment, pp. 126-127 (Tent. Draft No.4, 1955) . 
• 0 For a discussion of the confusion that can result from ambiguous provisions relating 

to the mental elelllent. ~ee Working PUllers, p. 1:-11. 
:JO See, e.g., Hart, The A.ims of the Oriminal Law, 23 Law & Contemp. Prob. 401 (1958) ; 

Packer, Mon8 Rca (lnd the Supreme Oourt,1962 Sup. Ct. Hev. 107 (1962). 
'" See, e.g., Shevlin-Oarpenter 00. v. Minnesota, 218 U.S. 57, 70 (1910) ; United States v. 

Dotterweich, 320 U.S. 277 (1943). 



67 Section 303. 

3. Required State of Mind for an Element of an Offense if Not 
.&peoijied 

"Whereas subsection (a) prescribes a rule to determine whether a 
state of mind must be proved, subsection (b) states a rule of construc
tion prescribing the requisite degree of culpability that must be proved 
with respect to an element of the offense where none immediately modi
fies the element. 

The rule of construction provided in this subsection applies, except 
as otherwise provided by subsection (a), where a statute specifies u 
mental state but it is ur.cleur whether the mental state applies to all the 
elements of the offense or oniy to the element that it immediately in
troduces (partial specification) .32 

The operation of the rule of construction provided in subsection (b) 
depends on whether the element of the OifeI1Se is conduct, an exist
ing circumstance, or a result. Where a state of mind does not immedi
ately introduce an aotus reus element of an offense, the state of mind 
which must be proved with respect to conduct is knowing and to un 
existing circumstance or a result is reckless. 

An example illustrating how the rule will resolve ambiguities about 
the degree of culpability that applies to an element is instructive. 18 
U.S.C. 111 makes assault on a Federal officer engaged in the per
formance of his duties a felony. In the past the courts have split on 
the question whether it is necessary to show that u person charged 
under this section knew that the person he was ussaulting was a Fed
eml officer.33 Pursuant to the rule of construction prescribed in this 
subsection, in the absence of u provision to the contrary in the crim
inal statute, it would not be necessary to prove such knowledge. In
stead, the standard would be reckless because the element, "a Federal 
officer," is an attendant circumstunce.34 

By requiring proof of a mental state of at least the recklessness 
degree as to an element of an offense, the bill reflects the general view 
that it is in,.ppropriate, in the absence of an explicit legislative de
termination, to require more than a conscious disregard of the law.35 

4. Satisfaotion of State of III ind Req1ti1'ernents by P1'00f of OthM' State 
of ilfind 

Subsection (c) establishes the uncontroversial principle that when 
a higher degree of culpability than the one required in the definition 
of an offense is proved, the requirement of culpability is satisfied. For 
drafting purposes, it is thus necessary only to state the minimal de
gree of culpability for the higher degrees to be included. 

:l2 Both the :llodel Penal Code and the Final Report of the National Commission proposed 
two separate rules of construction, one to apply where there Is no specification of Illental 
element and the other to /lpply where the statute only partially speCifies the mental state. 
See :llodel Penal Code, §§ 2.02(3) ancl (4) ; Final Report, §§ 302(2) and (3). By requiring 
the render to focus on each elelllent ot the ofl'ense und deterllline whether a mental state 
iuunediately introduces it, the ruleti call be l'onsolldated. The reader then does not have to 
contend with two rules, one g'1verning no specification statutes /lna the other gO\'erning 
partial specification statutes. In subsection (b), the Committee adopts the consolidation 
upproach. 

33 See U/titel~ 8tatc8 v. Feola, 420 U.S. (,71 (1075). 
'" In the bill, as reported, the problem would not arise since the status of the person 

assaulted (i.e., I"ederlli officer) l~ not retained a~ an element of the of!'pnse but Is a juris
dictional fact for which no cuipablllty Is required. See sections 1612-1613, 1302, and 
discussion ·)f sut'~ectlon (d) of seef-\on ROll. infra. 

3' See, e.g., Model Penal coae, § 2.02. Comment, p. 127 (Tent. Draft No.4, 1955). 
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5. Matters of La10 Requiring No P1'00f of State of 11!ind 
Subsection (d) (1) states the conventional rule that ignorance of the 

la w is not a defense to criminal liability by pro ,riding, inter alia, that 
proof of knowledge or other state of mind is not required as to the fact 
that conduct is an offpnse. The phrase "[e]xcept as provided in sub
section (a) (2)" qualifies the express statement of this rule here to 
lllake it clear thn.t smenter with respect to non-title 18 regulatory of
fenses is to be determined by looking to the intent of Congress under 
the nontitle 18 regulatory statute. Because the 'fact that a person 
knows he is violating the law is normally not an element in the descrip
tion of an offense, ign(lranl~(' of the law proscribing the conduct is or
dinarily not a defpnse, TllU!", the rule provided in subsection (d) (1) is 
eonceptually not necessarv. However, the Committee, along with the 
draftsmen of the Model Penal Code and the Final Report, believes 
t~lat its inclusion may avoid needless uncertainty about a settled prin
CIple of law.3s 

Where an offense, however, specifically makes knowledge of the law 
defining the offense an element of the offense, i.e., where only conscious 
violation of the law is a violation, ignorance or mistake of law is a de
fense. For example, there are cases where the courts have held that 
honest belief that conduct is lawful constitutes a defense where an 
element of the offense is the intent to evade the law.37 In such cases, 
the courts have applied the principle that where ignorance or mistake 
negates the state of mind required as an element of the offense, a belief 
based on reasonable grounds that one's conduct is not a violation of the 
law is a defense. 

Subsection (d) (2) states the general rule that proof of culpability 
is not required with respect to any factor which is solely a basis for 
Federal jurisdiction, for venue, or for grading. The rule is consistent 
with the trend of recent decisions interpreting existing criminal stat
utes, including both substantive offenses and conspiracy, as not requir
ing proof of scienter by a defendant as to the jurisdictional element 
contained therein.3s The rationale given for doing so, in many cases, 
is based on the recognition that the so-called jurisdictional "element" 
is in reality no part of the crime. Fm: example, in holding that 18 
U.S.O. 1343 (wire fraud) does not require such proof, the Oourt in 
United States v. Blassingame stated: 39 . 

The statute does not condition guilt upon knowledge that 
interstate communication is used. The use of interstate com
munication is logically no part of the crime itself. It is 
included in the statute merely as a ground for Federal juris
diction. The essence of the crime is the fraudulent scheme 
itself. Nothing is added to the guilt of the violator of the 
statute by reason of his having used an interstate telephone 
to further his scheme. There is consequently no reason at 
all why guilt under the statute should hinge upon lmowledge 
that interstate communication is used. 

3' See Model Penal Code, § 2.02(9) ; Final Report § 302(5). 
31 See, e.g., Yarborough v. Unite!f, Sta.tcs, 2aO F.2d 56 (4th Clr.), cert. denied, 351 U.S. 

969 (1956) ; United States ". Phillips. 217 F.2d 435. 442 (7th Cir. 1954). 
38 See e.l! .. Uniteri. Sta.tp,~ Y. Feola, supra note 3a: Bunlc8 Y. United Statc8, 412 U.S. 

837. 847 (1973) ; Unite!~ States v. Le Faivre., 507 F.2d 1288, 1297 n. 14 (4th Cir. 1974). 
cert. denIed. 420 U.S. 10m (1975), 

30 427 F.2d 329, 330 (2d Cir.). denIed, 402 U.S. 945 (1971). 
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In United States v. Feola,40 the Court made the following pertinent 
observations regarding the jurisdictional "elem'ent" in most Federal 
crimes, which observations are consistent with the approach taken in 
this section as well as in chapter 2 (Jurisdiction) : 

The significance of labeling a statutory requirement as 
"jurisdictional" is not that the requirement is vIewed as out
side the scope of the evil Congress intended to forestall, but 
merely that the existence of the fact that confers federal jur
isdiction lleed not be one in the mind of the actor at the time 
he perpetrates the act made criminal by the federal statute. 

The same principle is applicable to proof of venue, 'which bears no 
relationship to culpability. Similarly, the facts determining the grade 
of an ofl'ense are not part of the o:tl'ense pm' se, and thus proof of a 
state of mind is not ordinarily required as to such facts.41 The phrase 
"solely a basis" is included to render the rule inoperative where the 
factor is both a substantive element of the ofl'ense and a basis for 
jurisdiction and grading. Where the factor is included in the defini
tion of the ofl'ense, the presumption of subsection (a) requiring proof 
of state of fl1ind is applicable. 

Subsection (d) (3) states that proof of culpability is not required 
with respect to any matter designated as a question of law. Such ques
tions are specifically removed from the province of the jury and 
assigned to the court for the reason that their evaluatioll requires 
legal, not factual, analysis. Correspondingly, they are not matters 
with regard to which a culpable state of mind should be required . 

•• Supra note 33 . 
.u See, e.g., United States v. Belt, 516 F.2d 873, 875 (8th eir. 1975), cert. denied, 423 

U.S. 1056 (1976) ; but sea section 1311 in which proof of a mental state is maoe expressly 
relevant to grading. This possiblllty Is allowed for in the clause introducing section 303, 
that is: "Except as otherwise expressly provid('(l". 

51-508 0 - 80 - 6 



GHAPTER 4.-COMPLICITY 

(Sections 401-404) 

Section 401. 

This chapter is intended to establish the general principles whereby 
an individual or organization can be held criminally liable for the 
conduct of another. While such principles are related intrinsically to 
concepts of conspiracy, dealt with in chapter 10, this chapter differs 
from chapter 10 in that it does not itself presume to create offenses, 
but instead serves to define who are the offenders. 

The complicity concepts contained in this chapter in one sense mark 
the outermost limits of the criminal law for, in some instances, they 
operate to hold liable persons who took no part in the conduct and 
who had no agreement with the actor. In drawing such a line there 
is an inherent risk of overreaching and constant danger of under
stating. S:ince neither consequence is desirable, the Committee has 
sought to draft the provisions with particular precision ll1 order to 
establish the clear import of the legislative judgment. 

The chapter is divided into four sections. Section 401 deals with 
the general area of accomplice liability; sections 402 and 403 deal 
with the special and difficult problems of criminal responsibilit:y in 
an organizational setting; and section 404 contains general proviSIOns 
for the chapter. 

SEC'rION 401. LIABILITY OI!' AN ACCOMPLICE 

1. In General and P1'esent Federal La'I.u 
This section sets forth the principles governing accomplice liability 

in general and also treats the issue o,f accomplice liability for substan
tive offenses committed in the course of a crIminal conspiracy, i.e., the 
so-called "PirJcerton" doctrine.1 

A. Aooomplioe liability in general 
The bulk of current law concerning accomplice liability is embodied 

in 18 U.S.C. 2. Subsection (a) of that statute provides that whoever 
"commits an offense against the United States or aids, abets, counsels, 
commands, induces or procures its commission, is punishable as a 
principal. " 

The classical definition of "aiding and abetting" requires that the 
person associate himself with the venture, that he participate in it 
as something he wishes to bring about, and that he seek by his action to 
make the venture succeed.2 

Typical conduct which has been found to be included within the 
statute includes the paying of a bribe,3 assistance in the evasion of 

1 Pinkerton v. Umted State8, 328 U.S. 640 (lM6). 
• Nue ~ Nis8en v. United Statc8. 336 U.S. 613 f194U). 
I United Btatea v. Kenner, 304 F.2d 780 (2d Clr. 1965), cert. denied, 383 U.S. 911!! 

(1966). 

(71) 
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court orders amounting to contempt,4 the forging of a signatur~ which 
is helpful in uttering and publishing the check,; and encouragmg an
other to bring into the country illegal immigrants.6 

The effect of 18 U.S.C. 2 is to abolish the distinction between prin
cipal and accessories. It would seem to follow from this that it is irrele
vant to the guilt or innocence of the accomplice that the principal or 
main actor IS not brought to triaJ.7 Several cases have indeed held 
that the identity of the principal need not be established, provided it 
is proved that an offense was committed by some individual whom the 
defendant aided and abetted.s Moreover, the bulk of case authority 
holds that even the acquittal of the person charged as the principal does 
not bar a prosecution of the accomplice.9 This result would appear 
correct since an acquittal of the principal may be On a ground other 
than that no crime was committed, e.g., it may reston the suppression 
of evidence (which only the principal had standing to challenge), or 
on a finding that the principal was insane or otherwise not responsi
ble for his actions.1o 

Subsection (b) of 18 U.S.C. 2 holds liable as a principal one who 
willfully causes an act to be done which if directly performed by 
him or another would be an offense. Causation has been construed to 
mean bringing about a result that is reasonably foreseeable, through 
an agent, or by instigation or pl'ocurement.ll The fact that the agent 
himself is innocent does not exculpate the defendant or climinish his 
guilt,l2 The culpability requirement of "willfully" seems not to have 
been intensively explored and has been criticized as potentially too 
strict and as vague.13 

In addition to 18 U.S.C. 2 there are a substantiaillumber of offenses 
in the United States Code that include specific aiding and abetting 
language within the description of the oft'ense.H 

B. The Pinkerton Dootrine 
In Pinkerton v. United State8,15 the Supreme Court sustained a 

charge to a jury that if it found that the defendant had been engaged 

'In re Holland Furnao/1 00., 341 F.2d 548 (7th -Cir.). cert. denied, 381 U.S. 024 (19651 • 
• United States v. Ollappell, 35J F.2d 83 (4th Clr. 1965) • 
• Smith v. United States, 24 lJ'.2d 907 (5th Cir.1928). 
T See Gallot v. United States, 8. Fed. 446 (5th Cir.), cert. denied. 171 U.S. 689 (1898) • 
• E.g., Or08s v. United States, 354 F.2d 512, 514 (D.C.CIl'. 1965); United States v. 

Provenzano, 334 F.2d 678, 691 (3d Clr.), cert. denied, ::179 U.S. 947 (1964); HendriID v. 
United. States, 327 F.2d 971 (1964) ; United. States v. Shuford., 454 F.2d 772, 779 (4th Clr. 
1971). 

• E.g .• United State8 v. Deutsoh, 451 F.2d 98, 118-119 (2d Clr. 1971), cert. denied, 
404 U.S. 1019 (1972) ; but see United States v. Stevison, 471 b'.2d 143, 147-148 (7th elr. 
1972). 

10 See UnUe<l States v. Bryan, 483 F.2d 88, 93-94 (3d Clr. 1973). and cases cited 
therein. 

II United. State8 v. Inciao, 292 F.2d 374, 378 (7th Clr.) , cert. denied, 368 U.S. 920 
(1961) ; United States '. Soandifla, 390 .l!'.2d 244, 249-250 (2d Clr. 19(8), vacated on 
other grounds, 304 U.S. 3.10 (1969), und cuses clterl therein. 

1!l See, e.g., United State8 v. Levine, 457 F.2d 1186, 1188-1189 (10th Clr. 1972) ; Re
viser's Note to 18 U.S.C. 2. The principal may alSO be an "Innocent dupe" In terms of alder 
and abetter llability. ::lee U"itell States v. Bryan, supra note 10, at 92-93. 

10 See Working Papers, p. 154 n.2: see ulso United States v. Markee, 425 F.2c1 104&, 
1046 (2d Clr.), cert, (lenied, 400 U.S. 847 (1970), Indicating that "wllIfully" requires' a 
specific intent to bring about the forbidden act. 

"E.g .. 12 U.S.C. 630; 18 U.S.C. 552. 7;;2. 1384: 26 U.S.C. 5008. 5661; 46 U.S.C. 1::152; 
50 U.S.C. App. 462. In addition, It should be noted that 18 U.S.C. 3 and 4 punish the 
offenses of being an accessory after the faet and misprision of a felony, respectively. 
These off'enseB, while related to aiding and abetting, have traditionally been deemed to 
define separate crimes. Sae. e.g., United. States v. Antllony, 145 F. SuPP. 323, 337-839 
(M.D. Pa. 1956). 18 U.S.C. 3 anel 4 are carried forward In section 1311 of the reporteel 
blll (Hindering Law Enforcement). 

" Supra note 1. 
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in a conspiracy with his brother to evade taxes, it could convict him 
of complicity in the brother's specific attempts to evade taxes if they 
were determined to be in furtherance of the conspiracy. The Court 
issued a caveat, however, to the enect that it might well have reached 
a different result if the specific offenses charged had not been reason
ably foreseeable as a consequence of the unlawful agreement.10 Since 
Pink87,ton, the Federal courts have generally applied the doctrine with 
the caveat added, i.e., that a coconspirator is liable for the substantive 
offenses committed by his confederates in furtherance of the conspiracy 
only if the acts were reasonably foreseeable. 17 

The basic rationale underlying the Pinke1'ton rule is that so long as 
the conspiracy continues, "the parties act for each other in carrying it 
forward." 18 For example, the Court observed in Pinkerton that it is 
traditional conspiracy law that the overt acts of one coconspirator may 
be used against another to prove the existence of the conspiracy. Simi
larly, there seems no reason why they should not likewise be attributed 
to him in order to convict him of the substa,ntive offense. A further 
argument in support of the doctrine is that the criminal acts are "suffi
ciently dependent upon the encouragement and material support of 
the group as no whole to warrant treating each member as a causal 
agent." 19 Although this argument has been criticized by some com
mentators as based upon an overestimation of the dangers of criminal 
conspiracies,20 the Committee, like J'ustice Frankfurter, writing for the 
Court in Oallanan v. United States,21 is of the view that: 

[C]ollective criminal agreement-partnership in crime
presents a greater potential threat to the public than in
dividual delicts. Concerted action both increases the likeli
hood that the criminal object will be successfully attained 
and decreases the probability that the individuals involved 
will depart from their path of criminality. Group association 
for criminal purposes often, if not normally, makes possible 
the attainment of ends more complex than those which one 
criminal could accomplish. Nor is the danger of a. conspira
torial group limited to the particular end toward which it 
has embarked. Combination in crime makes more likely the 
commission of crimes unrelated to the original purpose for 
which the group was forced. In sum, t.he danger which a 
conspiracy generates is not confined to the substantive offense 
which is the immediate aim of the enterprise. 

Linked to the Pinkerton doctrine is the concept of withdrawal, i.e., 
determining when and how an individual member of a conspiracy 
may terminate his association with it so as to end his liability for 

"ld, ut 647-648. 
17 See, e.g., United States 1'. Alsondo, 486 F.2d 1339. 1346 (2d Clr. 1973),rev'd. In part 

on other Is"nes sub nom. Uniterl States v. Feola, 420 U.S. 671 (1975). United States v. 
Etheridge. 424 F. 2d !J51. 964-965 (6th Cir. 1970). cert. grunted SlllJ nom. Bostic Y. United 
States, 400 U.S. 991, writ dismissed us Improvidently granted, 402 U.S. 547 (1971), How
ever, somc courts uppnrently upply the doctrine without the restri~tioll us to foresee'lbllit~'. 
See Uniterl States Y. Roselli, 432 F.2d 879, 894-895 (\Jtli Clr. 1970), cert. denied, 401 U.S. 
924 (1971). I. SI/pra note 1, at 646. 

,. ~ee Developments in the Law: Criminal Conspiracy, 72 Harv. I,. Rev. 920, 998-999 
(1959) • 

.. Jd. ut 999; see also WorkIng Pupers, pp. 156-157. 
21 364 U.S. 587, 593-594 (1961). See ulso the discussion In this report of th(~ special 

dungers urislng from u conspiracy In connection with section 1002 (Crlmlnul Consplrucy). 
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future acts committed by other conspirators in furtherance of the 
unlawful agreement.22 In Hyde v. United States,23 the Supreme Court 
established the rule that the defendant must show "affirmative action" 
indicating his abandonment. The Court stated: 24 "Having joined in 
an unlawful scheme, ... until he does some act to disavow or defeat 
the purpose he is in no situation to claim the delaw of the law .... As 
he has started evil forces he must withdraw his support from them 
or incur the guilt of their continuance." The lower Federal courts 
have constl'ud this statement to 'place the burden of proof upon the 
defendant to demonstrate his wlthdrawa1.25 However, what const.i
tutes sufficient "affirmative action" for this purpose remains unset
tled.26 It has been held that affirmative action reqUIres either informing 
the authorities or the coconspirators of the abandonment.27 However, 
one court has adopted a strict view of the defense requiring not only 
notification but, apparently, successful persuasion of the other mem
bers not to pursue the conspiracy further.28 

2. Provisions of the Bill, as Reported 
Subsection (a) of section 401 provides that a person is criminally 

liable for an offense based upon the conduct of another person if (1) 
h: intentionally aids or abets the commission of the offense by the other 
person, or (2) acting with the state of mind required for the com
mission of the offense, he causes the other person to engage in conduct 
that would constitute un offense if engaged in personally by the de
fendant or any other person.20 

Paragraph (1) is designEd to carry forward the prin6pal reach of 18 
U.S.C. 2 (a). The term "abet" is defined in section 111 to include "in
duce, procure, and command." The National Commission~ by contrast, 
proposed to drop the term. "abets" as not adding anything to the word 
"aids." so Althongh analysis has not focused on the independent mean
jng of the various terms employed in 18 U.S.C. 2 (a) , the Committee be
lieves that it is safer to retaIn the verb "abets" in the ini-'st of 
insuring the full measure of intended scope,31 particularly in, iew of 
the frequent association of the term "aids" and "abets." 

The Committee has adopted the suggestion of the National Com
mission to eliminate the word "counsels" as redundant with "aids". 
Aiding is intended to encompass all forms of assistance, including the 
giving of advice or counsel with respect to the commission of an 
offense. Thus, the deletion of "counsels" is not designed to narrow the 

Zl The doctrIne of withdrawal does not affect an individual's Ilabllity for htH purtlclpa· 
tlon in the conspiracy up to that poInt. See Working Papers, p. 362, n.2S. To !I.ml with 
that protlem, the Committee has proposed a defense of renunciation. See section 1002(c) 
and the discussion thereof in connection with that section. 

'" 225 T1.R. ::147 (1912) • 
.. Td. at 369-::170 . 
.. E.g .• United State8 v. Dubrln, 93 F.21l 499. 504 (2d Cir. 1937). cert. denied. 303 U.S. 

046 C19aR) • 
.. See Working Papers, p. 395; Development8 in the [jaw, 8upra note 19. at !H\R-IHlO. 
21 See UlIiteil State8 Y. Borelli, 3'36 F.2d 376, 378 (2d Cir. 1964), ccrt. denil,.l, 379 U.S. 

060 (1965), 
"" Eldt'edqe v. UlIiteil Statc8, 62 F.2d 449 (10th Clr. 1932). 
21 The Finnl Report would ha "e Imposed accompllce Ilablllty for the failure of a person 

with a duty to do so to malrc a "proper effort" to prevent the commlRRlon of II crIme. See 
~ectfon 401 (1) Ib). For the rpnRons inrlfcnterl by the National T,egal Aid nurl JjpfPlldpT 
Association, HearIngs, p. 1419. this provision hns not been Included In the bill, as reported. 

30 Ree Finnl Report. ~ 401 (1) Ib) ; Working Pnper~. pr. 154-1;;5. 
:n Se\"eral courts have employed the term "encoura/l'c" liS a tcst of whethpr thl're was 

sufficient ahl:ng or nbettlng to warrant n conviction. E,g .. United State8 v. 'l'homuR, 469 
F.2d 145. 147 (8th Clr. 1972), cert. denied, 410 U.S. 957 (197'3) ; United Statos v. Varelli, 
407 F.2d 735, 749 (7th Clr. 1969). 
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eA'isting scope of accomplice liability, although application of the 
counseling aspect of "aids" must be circumspect to avoid infringement 
of First Amendment rights.32 

Parao-raph (2) is designed to carry forward 18 U.S.C. 2(b). In 
place of the vague term "willfully," the Committee, following the rec
ommenda:tion of the National Commission, has substituted the concept 
of "acting with the state of mind required for the commission of the 
<..:ffense." 113 Thus, for example, if the offense requires "intentional" 
conduct, "lrnowledge" as to an existing circumstance, and "reckless
ness" as to a result, those will be the standards required in order to 
hold a person liable for ca~,sing the offense under this section.a.1 

The aspect of current 18 U.S.C. 2(b) that the caused act would be 
an offense against the United States if directly performed "by him or 
another" is continued in this section by the phrase "conduct that would 
constitute an offense if engaged in persona Uy by the defendant or any 
other person." Like existing law, therefore, tIns section reaches cases 
where the agent l:imself 1S wholly innocent.a5 

The scope of this section in this regard is further clarified by the 
defense precluded provision in section 404 ( d) (1) barring a defense 
(where the criminal liability of the defendant is predicated upon sec
tions ':::01, 402, or 403) that the defendant does not belong to the class 
of persons who by definition are the only persons capable of commit
ting the offense directly. This codifies present Federallaw.s6 An illus
tration of how the principle might operate to assure criminal liability 
is if a private individual caused (or aided or abetted) a government 
employee "acting under color of law" to deprive a )?erson of a constitu
tional right even though the private person by vIrtue of his non-offi
cial status was incapable of acting under color of law.37 A similar ex
ample would be a private person causing (or aiding or abetting) 
bribery by a public servant.ss 

Subsection (b) provides that a p'erson is criminally liable for an 
offense based upon the conduct of another person if he knowingly 
facilitates the completion of the offense by providing assistance that 
is in fact substantial Pursuant to subsection 404 (a), punishment for 
such "facilitation" is for an offense two grades below the offense facili
tated. Under subsection 404(b), the ready lawful availability from 

"" See Gara v. United States. 178 F.2d 38 (6th CI:-. 1949), aff'd by an equally divided 
Court. 340 U.S. 857 (1950) ; cf. Unite,! State8 v. SpooTe, 416 F. 2d 165 (lst Clr. 1969) 
(blfarlous conspiracy Involving counseling). 

"" The term "commission of the offense" (used also In paragraph (1» is defined in sec
tion 111 to Include the attemDted commission of un offense, the consummutlon of un offense, 
D.nd nny Immedlute flight nfter the commission of un offense. 

01 '.rhe Committee intends to preserve current luw us to the meuning of the term "causes." 
35 E.g., Unfted State8 v. Inciso, 8upra note 11; see also Working Pupers, p. 377. This 

result Is endorsed by the New York City Bur Asso~I"t1on's Speclul Committee on the Pro
posed Nrw Federul Crlminnl Code, see Hearings, p. 7704. 

00 E.g .. United States v. Lester, 363 F.2d 68, 72-73 (6th CI:. 1966), cert. denied, 385 
U.S. 1002 (1967) : United State8 v. Wiseman, 445 F.2d 792, 794-795 (2d Clr. 1971). cert. 
denied, 404 U.S. 967 (1972); see also Working PnperR. r-P. 1l77-il7R. Here, and In the 
many ether instances in which the bill uses the ph ruse, "it Is not a defense," the intencled 
effect Is not only to preclude the specified fncts from being treated us u "defensl .1S that 
term is defined In section 111, but ulso to preclude any other treatment of such facts or the 
converse of such fucts as the busls of faUure of u prosecution. For example, It Is intended 

that the converse of a fuct as to which a "defense" Is precluded shall not be construed 
to be part of the element of the offense. Neither may the mutter which Is stated not to be 
u "defense" be treuted by the courts us a bur to prosecution. 

31 See Unite,~ Sta,tes v. Le8ter, 8up"a note 36; see ulso section 1502 (Interfering with 
Civil Rights unrler Color of I,uw). 

as See section 351 (Bribery). The Committee intends also to perpetnate existing law to 
the effect thut It Is un offense to conspire to cuuse the commission of d crime. See United 
State8 v. Le8ter, 8upra note 36, 363 F.2d ut 73. 
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others of the goods or services provided by the defendant is a factor 
to be considered in determining whether 01' not his assistance was 
substantial. 

The inclusion of this intermediate level of liability for knowing 
facilitation adopts the recommendation of the National Commission.3D 

The Commission comment to section 1002 of its Final Report are 
equally applicable to this provision: 

This section, in effect, creates an included offense to accom
plice liability, and would provide-a legislative solution to the 
dilemma faced by a court which has to choose between hold
ing a facilitator as a full accompJice or absolving him com
pletely of criminal liability ; .. The culpability requiTed of a 
facilitator is only kno~oledge, whereas that required of an 
accomplice is -intent that the crime be committed. But a facili
tator must provide substantial assistance. Under this section 
the fact that the person facilitated could easily andla wfully 
have gotten the aid elsewhere is evidence negating the sub
stantiality of the assistance . .. The principal must actually 
have committed the felony contemplated ... 

Current law is ambivalent on the question of culpability under 
18 U.S.C. ,2 (a). Most courts of appeal have approved instructions 
indicating that the defendant must consciously intend to make the 
criminal venture succeecl.40 Some circuit courts, however, hold that 
knowingly aiding a crime is sufficient saienter for criminalliability.41 
The Committee has concluded that one who acts with an awareness 
01' consciousness that he is promoting or facilitating a crime, even if 
he does not desire or intend that the ('rime be committed, is deserving 
of punishment, albeit at a lower level than one who acts with a specific 
intent-the traditional aider and abettor liability-that subjects the 
actor to the same degree of punishment as the principal. As noted by 
Judge.Parker in Baokwn. v. United States,42 commenting on United 
Statesv. Faleone: 43 

Guilt as an accessory depends, not on "having a stake" in 
the outcome of crime, as suggested in the Falcone case, but 
on aiding and assisting the perpetrators; and those who make 
a profit by furnishing to criminals, whether by sale or other
wise, the means to carryon their nefarious undertakings aid 

3. F;nnl Rpnort. H 401 (1) (hl. 1002(1). 
,. E.g .• United States v. Tijerina, 446 F. 2d 675, 677-678 n. 1 (10th Clr. 1971) ; United 

Stale.~ v. Kelton. 446 F. 2d 669, 671 (8th Clr. 1971). 
" See, e.g., United State8 v. Greer, 467 F. 2d 1064, 1069 (7th Cir. 1972), cert. denied, 

410 U.S. 929 (1973) i United StateB v. Harris, 435 F. 2d 74, 88-89 (D.C. Cir. 1970), cert. 
denied, 402 U.S. !l86 (1971). 

'"112 F. 2d 6:l5. 637 (4th Clr. 1940). 
,. I.e., United States v. Falcone. 10!l F. 2d 579 (2d Clr. 1!l40). judge Lenrned Hand 

enunciated the "stnke in the venture" test in exonerating an accused chnrged with COll
splracy by virtue of his suppl"lng Inrge nJJ'onnts of sugllr, veast, and cans to one known 
to be engnged in nn illegal distilling operation. Although tIie Supreme Court llffirme(l the 
judgment (311 U.S. 205), it did not ndopt ,Tudg-e H~nd's formulation of the annllcablp test . 
.i\Ioreover, the holding in Ji'alcone WllS sharply limited In Direct Sales 00. v. Unitecl States 
319 U.S. 703 (1943), in which a drng supplier was held linble as a conspirator to a p}n': 
slclan WllO Iwd been iIIegnlly dispensing morphine where the evidence estnbllshed that tIie 
supplier had been delivering some two hundred times the Annual needs of the nvernge 
physlclnn and hence could be found to have known of the Illegal use to which the mer· 
chandlse was being put :Ind Intended to cooperate In such use. See nlso Malatkolski ,', 
U11itW l ,'!,tntPB, 17" I,'. :'1(1 '05. (\'11 (1~t Clr 1 !'00\ linstrn"Holl RlI"tained that one who 
provided bribe money with knowledge of its intended Use would be guilty as an accomplice). 
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them just as truly as if they were actual partners with them, 
having a stake in the fruits of their enterprise. To say that 
sale of goods in a normally lawful transaction is beside the 
point. The seller may not ignore the purpose for which the 
purchase is made if he is advised of that purpose, or wash 
'his hands of the aid that he has given the perpetrator of a 
felony by the rlea that he has merely made a sale of merchan
dise. One who sells a gun to another lmowing that he is buy
ing it to commit murder, would hardly escape conviction as 
an accessory to the murder by showing that he received full 
price for the gun; and no difference in principle can be drawn 
between such a case and any other case of a seller who knows 
that the purchaser intends to use the goods which he is pur
chasing in the commission of a felony. 

The phrase "facilitates the completion of the offense" is meant only 
to confirm that, in order for liability under subsection (b) as a 
"facilitator" to attach, the offense facilitated must have been com
pleted-not that the facilitation must have occurred at the com
pletion (as opposed, e.g., to preparation) stage of the offense.44 

Section 401 ( c) provides that a person is criminally liable for an 
offense based upon the conduct of another person if (1) he and the 
other person engage in an offense under section 1002 (Criminal Con
spiracy), (2) the other person engages in the conduct in furtherance 
of the conspiracy, and (3) the conduct is authorizer! by the agreement 
or it is reasonably foreseeable that the conduct would be performed in 
furtherance of the conspiracy. 

This continues and codifies the doctrine of Pinlcerton v. United 
States, discussed above. Codification has been urged as !t "preferable 
alternative" to the current case law status of the offense, since 18 U.S.C. 
2-the only possible source for the doctrine in light of the strong policy 
in this country against Federal common law crimes-doC's not clearly 
encompass conspiratorial as well as complicitous liability and an 
explicit statutory definition of the conspirator's liability for the sub
stantive offenses of a coconspirator is, therefore, desirable.45 The re
quirement in paragraph (3) that the conduct was authorized by, or was 
a reasonably foreseeable consequence of, the conspiracy adopts the nar
rower version of the doctrine suggested by the dictum in the Pinkerton 
decision.46 

Although the Committee is aware that the Pinkerton rule has been 
criticized. by those who believe that criminal liability should not 
attach where the facts would not support conviction on traditional 
aider and abettor grounds, the Committee considers this criticism 
misplaced. The Pinke?,ton doctrine is similar in its rationale to the 
felony-murder rule and proceeds from the sound premise that cocon
spirators-persons who set in motion a chain of criminal events by 

"The Committee Intends to r~rpetuate existing law to the effect that conspiracy and 
accomplice liability are distinct crimes for which separate conviction and punishment may 
be imposed. See, e.g., Pm'cira v. United States, 347 U.S. 1, 11 (1954). 

'G ~ee Developments in the Law, slIpra note l!l. at fHl4-0r.5; Working Papers, pp. 155-156 . 
•• A recent pxample of the nse of the Pinkerton doctrine is the conviction in Washing

ton, D.C., of the members of tbe Hunufi Muslim sect. The Hanafi members involved in the 
forcible occupation of f}remises at separate locations were convicted of the murder of an 
Individual at one location, at the hands of the conspirators, that occurred during the 
occupation. 

I 
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agreeing to commit an ultimate offense-should be held accountable 
and punishable for foreseeable, related offenses that are committed by 
their coconspiratorE in furtherance of the conspiracy's unlawful ob
jective. The Pinlce?'tvn doctrine is particularly effective as a means of 
reaching the leaders or directors of criminal syndicates-persons who 
plan, finance, and orchestrate crimes, but who seldom if ever take part 
in their actual commission. As such, the doctrine is an especially valu
able vehicle for assuring a just degree of punishment for the leaders of 
organized crime, and narcotics conspiracies. Moreover, apart from its 
theoretical soundness, the Pinke'J'ton doctrine is of considerable prac
tical importance. The Committee's research indicates that more than 
one hundred cases involving the Pinke'J'ton principle of liability have 
been decided by the Federal courts of appeals in the last five years. 
Given the fact that approximately eighty percent of Federal convic
tions occur as a result of guilty pleas as to which no appellate review 
would occur, this figure may be translated into an estimate that Pinke'J'
ton currently account.s for around one hundred convictions per year.47 

Although in some of the cases an alternative means of achieving a con
viction (such as the felony-murder rule) might exist, nevertheless it is 
clear that elimination of the well established Pinke'J'ton doctrine would 
have a substantial adverse impact on effective law enforcement. The 
Committee has concluded: therefore. that the Pinke'J'ton rule not only is 
firmly rooted in the principles underlying the law of conspiracy, but 
that it is from a practical standpoint an important basis of criminal 
liability which should be retained. 

The Committee has not chosen to codify the associated doctrine of 
withdrawal from a conspiracy and intends that the issue be left for 
fnrther development hy the Federal courts.1S The 'Committee, how
ever, disapproves two extreme positions that have evolved in relation to 
withdrawal, one holding that .mere notification to other conspirators 
is sufficient, and the other requiring successful dissuasion of the other 
conspirators from pursuing the crime. The Committee contemplates 
that some "affirmatIve action" beyond mere notification to coconspira
tors be required (such as notifying the aut,horities of the planned 
offense), yet would not impose the burden on the defendant of per
suading the other conspirat.ors to cease their illegal activities under 
the agreement. 
S. Defense P'J'ecludea 

In addition to the provision of section 404(d) (1) discussed above 
barring a defense to criminal liability under fhis section because the 
defendant is not in the category of persons who by definition are the 
only persons capable of committing an offense directly, section 404( c) 
and (d) (2) contains related provisions with respect to a different sub
ject. Subsection (c) provides that it is a bar to a prosecution in which 

<7 See e.g., Uniter/ States Y. Michel, 5RR F.2,] !l~fl. flfl!) (5th I'lr., 1 0 70) (Imnor"atlon of 
marijuana) ; United States v. Scruggs, 583 F.2d 238. 242 (5th Clr. 1978) (causing money 
orders to be transported in interstate commerce) ; United States v. Milona, 581 F.2d 56. 
60-61 (2d Clr. 1078) (aiding and abetting the distrIbution of heroin) ; Unite,l Statcs v. 
Becker, 5R9 F.2rl 9ri!. 958-9i'i9 (5th Clr. 1978) (mail and wire fraud) : Unite(/. Sta.tes v. 
Kaplan. 548 F.2d 958. 965 (9th Clr. 1977) (mall fraud) ; and United States v. Tesla, 548 
F.2d 847, 8'55 (9th Clr. 1977) (distribution of heroin). In addition. the court In United 
Statcs v. Ha.7flenum, Ehrlichman, am(/. Mitchell. 559 F.2d 31. 121 (D.C Cir. 1979) noted 
that ,the Pinkerton doctrine. wns nvnilnblp. in that case nnd hnd It been used would have 
made affirmance of some of tbe Watergate convictions less difficult. ' 

.. See United States v. Uniterl Sta.tes Gypsum 00., 438 U.S. 422, 463, 465 (1978). 

j 
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the criminal liability of the defendant is based on section 401, 402, or 
403 that all of the persons for whose conduct the defendant is alleged 
to be criminally liable have been acquitted in a separate trial or trIals 
because of insufficient evidence determined by the court not to have 
been occasioned by a suppression order. Subsection (d) (2) states that, 
except as provided in subsection (c), it is not a defense to a prosecution 
in which the criminal liability of the defendant is founded on section 
401, 402, or 403 that the person for whose conduct the defendant is 
criminally liable has been acquitted, has not been prosecuted or con
victed, has been convicted of a different offense, or was incompetent or 
irresponsible, or is immune from or otherwise not subject to 
prosecution.49 

These provisions generally codify current decisions and are derived 
from principles that have been developed maialy from the law of con
spiracy.5o The logic underlying them is largely self-explanatory. Sec
tion 1002 (Criminal Conspiracy) contains analogous provisions and 
the discussion there should be consulted here. Of course, where the 
acquittal of a principal in a separate trial or trials necessarily involved 
a finding of fact detrimental to the case against the accomplice, the doc
trine of collateral estoppel may be invoked by the accomplice, but the 
Committee concurs with the recent en bane decision of the Court of 
Appeals for the Third Circuit that application of coUateral estoppel 
against the government by a nonparty defendant ought only to be 
allowed in an exceptional situation.51 The reason for the inapplica
bility of the acquittal bar to a situation in which the verdicts are 
returned in the same trial is the settled rule that inconsistent verdicts 
in the same proceeding; are permissible in criminal cases as reflecting 
the mercy-dispensing powers of the jury.52 

The National Commission recommended allowing a defense to the 
"victim". of a crime and to others either expressly or implicitly made 
not accountable for the conduct of another person by the statute defin
ing the offense or related provisions. 53 Ti,~ Committee has not in
cluded such a defense since the question of who constitutes a "vic
tim" and other issues of implicit statutory exclusions from complici
tous liability are best left to case by case determination. 54 

SECTION' 402. LIABILITY OF AN ORGANIZATION FOR CONDUCT OF AN AGENT 

1. In General and Pre8ent Federal Law 
This section is designed to codify current Federal law with respect 

to the circumstances in which the conduct of an agent of an organiza
tion may be imputed for purposes of criminal liability to the organiza
tion itself. Unlike the proposal of the National Commission, this sec-

•• The National Commission Included .provlslons basically identical to section 404(c) (1) 
and (2). See Final Report, § 401(2) (a) and (b). 

r,o Sec Unit eel States v. Standefer, F.2d - (3d Cir. 1979) (en bane) ; Unltecl States Y. 
Bryan, 483 F.2d 88, 93-94 (3d Clr. 1973), and Cilses cited therein; Unit eel States v. De
Ooster, ·187 F.2d 1107, 1199 n.1 (D.C. Clr. 1973) ; see also Farnsworth Y. Zerbst, 98 F.2d 
541, u'14 (5th Cir. 1938) (Immunity of coconspirator from prosecution no defense) ; Unitecl 
Stntcs v. Shipp, 359 F.2d 185, 189 (6th Cir. 1966), ccrt. denied, 385 U.S. 903 (1967) . 

• , See United· States Y. Stmulefer, SIlIl~n note 50: and see Ashe v. Swenson, 397 U.S. 436 
(1970) ; Unit eel States v. T·Ierney, 424 F.2d 643 (9th Cir.), cert. denied, 400 U.S. 850 (1970). 

G" Sec e.g., UnUM States Y. Dottenoeich, 320 U.S. 277, 279 (1943) ; nnd DllIm v. Unitect 
States, 284 U.S. 390 (1932). 

'" See Final Report, § 401 (1). 
1>1 Compare e.g., Unitecl States v. Holte, 236 U .. S. 140 (1915) with Gebal'd! v. Unitecl 

States, 287 U.S. 112 (1932) ; see Working Papers, PP. 157-158. 
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tion does not limit criminal liability to acts authorized, requested or 
commanded by supervisory or control persons, but continues existing 
law rendering organizations crimjnally liable for the act of any agent 
within the area of duties or functions entrusted to him.55 

1 U.S.C. 1 provides that in deterrrlining the meaning of any Act of 
Congress, the words "person" and "whoever" include corporations, 
companies, associations, firms, partnerships, societies, and joint stock 
companies, as well as individuals, unless the context otherwise requires. 
Consistently with this definition, it has long been the rule in the 
Federal courts that corporations and other entities will ordinarily 
be found within the class of "persons" covered by a penal statute, not
withstanding the lack of any specific inclusion therein.5e 

Although there are a variety of statutes that by their direct language 
deem acts of agents to be the act of the corporation or other entity 
for purposes of criminalliability,51 by and large the doctrines of vi
carious organizational liability for crimes have been a matter of caso 
law development. 

Among the general principles to have emerged is that, while most 
often criminal liability is imputed in crimes involving absolute liabil
ity, the doctrine of organizational responsibility is not limited to such 
crimes, and a number of cases exist sustaining convictions of corpora
tions for offenses requiring knowledge or willfulness. 58 Indeed, there 
seems no reason why, in theory, the concepts should not be extended to 
common law crimes such as assault or murder.59 

A second major principle of organizational criminal liability as 
it has been applied in the Federal courts is that involvement of the 
organization's managerial or supervisory personnel is not necessary. 
In fact it has been held that the status of the employee violating the 
law in the organizational hierarchy is immaterial, an.1 that all that 
is required is that he be acting in the area of responsibility assigned 
to him.GO In this respect Federal law differs from State laws as re
flected in the Model Penal Code (and as basically adopted by the 
National Commission), which limits 'Corporate liability for serious 
offenses to cases where the directors or high executives are involved, 
and for other (non-strict liability) offenses to cases where such execu
tives have not exercised due dilIgence to prevent the commission of 
the offense.61 

The basic theory underlying the Federal rule seems to be that the 
duty to be enforced by criminal sanctions does "not arise out of the 

05 Compare J!'lnal Report, § 402(1) : Working Papers, p. 164. 
"" E.g., Unit ell .<itntes v. Un;on SII·Ppll1 00 .• 215 U.S. 50 (1900) (corporation); Uniteel 

States v. A & P Truokinu 00., 358 U.S. 121 (1958) (partnership); Uniteel States v. Allams 
IiJmpre8s 00., 229 U.S. 3S1 (1913) (joint stocle company) ; see also World>:;; Papers, pp. 
173-174. 

67 Ree, e.g., statutes collected In Worleing Papers, p. 208. 
""E.g .• OJ.T. OOI'p. Y. Unit ell States, 150 F.2d 85, 99 (9th Cir. 1945) (conspiracy to 

ma]ce fn]~e stntcmrnt. in order to Infll1pncp F.R,A .. hnRPIl on nctR of hranclt mar,ngar) ; 
Uniteel States v. ,lImon Jlfrlrks, 240 F.2d S38 (3tl Clr. 19G7) (submitting a knowingly 
false claim against the Unitell States) ; Zito v. Uniteel Stn.tes, 64 F.2<1 772 (7th Clr. 1(33) 
(conspiracy to violate Prohibition Act. based in activities of salesmen). For additional 
examples, see Worlelng Papers. p. 169 n.S 

5. For example. an ngent who l1I"rtlprs a comnetltor of his o"ganlzatlon for its benefit ane1 
within the scope of his employment. See generally Note. Oorpomte Oriminal Liability Jor 
Aota in Violatiol' oj Oompany Policy, 50 Geo. L.J. 547 (l!Hl2). 

00 Spc Ullitetl St(lte8 Y. Sfmller Pla8fi~8 Mfa. 00 .• 2il1 F.2c1 149" 153 (211 Clr. 1056) ; 
United .<Itf/teR Y. (Jenl'UP F. FiRh, ln~., 154 F.20 7!lR, fl01 (2i1 Clr.l. ceTt. ilenleil, il2S U.S. 
S69 (1928) ; OJ.T. Oorp. v. Unitell 8tates, sllpra note 5S, 150 F.2d at fl9; Unitetl 8t"tr'S 
v. Armour & 00 .• lOS F.2,1 342,344 (3d Clr. 1948) ; Stmulal'el Oil 00. v. Unitetl Stntea, 307 
F.20 120.127 (nth CIT. 19112), 

61 See Working Papers, p. 172. 
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relation of employer and employee but [is] one that, in virtue of 
the Etatute, [is] owed by [the organization] to the public." 62 

Within the framework of the above general principles, there are 
three broad areas in which courts have found organizations liable for 
the conduct of their agents. The first, and most obvious, is in the area 
of !:ltri~t liability. Where an affirm[.zive duty is placed on an organiza
tion by statute, the organization either carries out or violates that 
duty through the act or omission of its agents. The failure of the 
agent to perform the duty is imputed to the corporation.s3 

The second ~\relt is where the criminal acts are those of an agent 
acting within the scope of his employment. In determining whether 
an act is within the scope of employment, the Federal courts have 
placed some reliance on tort law concepts. In general the principle 
that may be distilled from the cases is that the organization will be 
held criminally liable if it was the intended beneficiary of the act,04 
even though the act was misguided and the organization does not 
benefit therefrom.65 Moreover, liability attaches in such circumstances 
notwithstanding that the acts were done without the knowledge of 
the organization's directors and officers, that the executives exercised 
care to prevent the unlawful activities, and that the acts were con
trary to specific orders.oo In addition, of course, acts which were out
side the scope of employment may subject the organization to criminal 
liabili~y if they are later ratified or adopted.o7 

The third aren. of liability is where the agent's acts fall within the 
scope of his authority. Although normally such scope is coextensive 
with the scope of employment, the concept of "authority" is broader 
in that it encompasses instances of implIed or apparent authority. os 

As recognized by the National Commission, the Federal courts 
have also generally rejected the argument that where an organization 
and its agents are tried together, acquittal of the individual agents 
whose acts are imputed to the organization vitiates a verdict con
victing the corporation.59 

13. The P1'ovisions of the Reported Bill 
Section 402 provides that, except as otherwise expressly provided, 

an or~anization is criminally liable for an offense if the conduct con
stitutmg the offense 70 (a) is the conduct of its agent, and such conduct 
(1) occurs in the performance of matters within the scope of the 
agent's employment, or within the scope of the agent's actual, implied, 
or apparent authority, and is intended by the agent to benefit the orga
nization; or (2) is thereafter ratified or adopted by the organization, 
or (b) involves a failure by the organization or its agent to discharge 
a specific Guty of conduct imposed on the organization by law. 

62 United States v. !lUno·is Oentral R.R., 303 U.-S. 239,244 (1938). 
63 See United States v. Parfait Powder 00., 163 F.2d 1008 (7th Clr. 1947), cert, denied, 

332 V.H. 851 (1948) ; United Iitate8 v. E. BI'ool,e Matlack, Inc., Hit F. Supp. 814 (D. Md. 
1957). 

0< Spe Statulanl Oil 00. Y. Ulliteci States, SI.P1'll, note 60, at 127-29; Working Papers, 
pp. 1119-1'00 

.. Old Mona8tery 00. v. United States, 147 F.2d 905 (4th Cir.), cert. denied. 326 U.S. 
734 IHHfil. 

.. See United States v. Hilton Hotels Oorp., 467 F.2d 1000, 1004 (9th Clr. 1972), cert. 
dent .. '1 41ln n,R. 11:!fi 11!l7:l1. flnll rnOp" rltprl thl'rpln: \I'or!:ln/! P"pprs. PTl. 171-172. 

61 See 'Jontinellta~ Baking 00. v. United State8, 281 F.2d 137, 149 (6th Clr. 1960). 
os See id. at 150-151. 
00 E.g., A1ncrican Medical A88'n v. anited States, 130 F.2d 233, 252-253 (D.C. Clr. 1942), 

utI'd. 317 U.S." 51!! (1!l43) : ~pe nlRo Working Pnpers, pp. 172-173 nnd cnses Cited therein. 
'"' The term "conduct constituting the offense" Is defined In section 111 essentially to 

Include nIl the elelllents, Including mental elements, of an offense. 
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This formulation is intended to perpetuate existing law. The term 
"organization" is defined in section 111 to mean "a legal entity, other 
than a government, established or organized for !l.lly purpose, and in
cludes a corporation, company, association, firm, partnership, joint 
stock company, foundation, institution, society, trust, union, and any 
other association of persons." 

This definition is similar to that suggested by the National Commis
sion but is more detailed and also broader in that it reaches unincorpo
rated associations. 71 The provisions of section 402 are intended to be 
controlling unless there exists a clear congressional purpose to apply 
a different standard. Because the decisions concerning when a na
tional union and its affiliated local unions are to be considered a single 
"organization" are not uniform, the Committee believes it appropriate 
in extending the case law codified in sections 402 and 403 beyond cor
porations to state explicitly that in covering unions it is its intent to 
incorporate the commonla w of "actual" agency as outlined in the cases 
cited below.72 

Particularly in light of the limitations on the right of a national 
union to select a local's officers stated in Title IV of the Landrum
Griffin Act.n The Committee has concluded that it would be unjust to 
impose vicarious criminal liability under this section on a national for 
the acts of a local or its agents except as allowed by the precedents 
cited. The exception for governmental entities follows the recommen
dation of the Model Penal Code and the National Commission, the 
latter of which points out that, although no specific exemption for 
government entities exists in Federal statutes, the imposition of 
criminal liability would raise certain lmique problems and there does 
Hot appear to be a Federal case holding a governmental entity as such 
erbninally liable.74 Nonetheless the Committee notes that there is 
nothing in the nature of, e.g., a State or municipal corporation, 
which would make it inherently incapable of committing a crime
for instance, a State corporation could commit Endangerment 
under section 1617 through pollution of a water supply-and the 
issue whether to include such governmental entities in this section 
may therefore well be deserving of further study. 

The term "agent" is defined in section 111 to mean a perSOll author
ized to act on behalf of another person (defined to include an "orga
nization") or a government, and, in the case of an organization or a 
government, to include a partner, director, officer, manager, repre
sentative, servant, and employee. This, too, carries forward present 
Federal law. 75 Thus, the "authorized to act" langl:.age would clearly 

" Comnare Final Renort. § 409. No justification Is offered for the g'eneral exclusion of un
Incorporated associations, and Indeed the Working Papers argue for their Inclusion, pointing 
OUt that current Federal law (loes not difi'prentiate between entities and corooratlons fo~ 
purposes or criminal lIablIlty. See Working Papers, pp. 165, 173-174. The law with respect 
to the criminal lIablI!ty of labor organizations "participating or Interested In a labor dis
pute," arising from the unlawful acts of their officers, members, or agents, is, however, 
preserved as It exists presently under the Norris-LaGuardia Act (29 U.S.C, 106), by virtue 
of the qualifying phrase "except as other (VIse expressly provided". The provisions of other 
specIfic statutes. ea:teniting as well as limiting the usual scope ot liabIlIty, are also pre
sen·NI. See note 1)7. 8!1PI'U. 

72 'See M·ine Workers v. Ooronaito Ooa! 00., 259 U,S. 344; Ooronado Ooa! 00. v. Mine 
Workers, 268 U.S. 295; IBEW (Franklin Electrio Oon. 00.), 121 ·NLRB 143; and ]JUne 
Workc,'s v. Easto1Jer Mining 00.,551 S.W. 2d 245 (Sup. Ct, Ky.). 

73 29 U .. S.C. 481-483 . 
.. See Working Papers, pp. 165-166,175-176. 
,sThe definition in effect endorses those cases Indicating that the place of the agent in 

the organization hierarchy Is Immaterial. See, e.g., United States v. George 11'. Fish, Inc., 
8up/'a note 60. This ar('orrls with the sUg'g'estion of several !!'roups and Individuals. See 
Statements of the New York County Lawyers' Association, National Consumer Law Center; 
Richard Givens, Hearings, PP. 1401,1556,1612. respectively. 
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cover, inter alia, the situation of an independent contractor who failed 
to pedorm a duty entrusted to it by an organization.76 

Paragraph (a) (1) is designed to continue existing Federal deci
,;10ns imposing liability on an organization for the conduct of its 
agent either in the scope of his employment, or within the scope of his 
actual, implied, or apparent authority.77 The Oommittee has explicitly 
carried forward from CUTI'ent law the element that the action must 
have been intended to benefit the organization. 

Paragraph (a) (2) codifies the obvious principle that ratification or 
adoption of an agent's acts, even if outside the scope of his employ
ment or authority, will render the organization criminally liable.7s 

Subsection (b) restates the doctrine as to criminal liabilit.y of an 
organization in situations where the organization by law has a duty 
to act 79 and its agent fails properly to execute or pedorm the duty.so 

The Oommittee also intends under this section to contiJlue prevailing 
Federal law to the effect that the liability of an organization is inde
pendent frorrl that of its agents so that their acquittal does not relieve 
tho organization of criminal responsibility for its own unlawful 
conduct.s1 

It should be noted, finally, that the two defense precluded provisions 
in section 404, which were discussed in connection with section 401, are 
equally relevant and apply also to this section. 

SEC1'ION 403. LIABII.ITY OF AN AGENT FOR CONDUCT OF AN ORGANIZATION 

1. In General and Present Federal Law 
This section states the circumstances under which an agent may be 

held liable for conduct that he engaged in on behalf of an organiza
tion. The section is closely derived ITom the recommendations of the 
National Commission,s2 and is designed to follow current Federal law. 

Present Federalla.w contains a large number of statutes specifying 
that individuals who act illegally in a representative capaclty on be
half of an organization are criminally liable.s3 Only in very rare in
stances has Oongress held criminally liable the organization and al
lowed its agents to ef'cape. Indeed, the Supreme Oourt in United States 
v. Dotterweiah,84 determined on the facts of that case that, even 
when a statute contains no specific provision for individual criminal 
l,iability, it is to be read as reaching ·all human beings who have a 
"responsible share in the furtherance of the transaction which the 
statute outlaws," 55 unless an intent to exclude individuals from 
criminal punishment clearly appears.S6 fu Dotterwewh, the Oourt 

7. United States v. Parfait Powder 00., 8upra note 63. 
Tt E.g., Standard Oil 00. v. United State8, supra note 64; Oontinental Baking 00. v. 

Unitpll States, 811pra note 67. 
'is See O()1IUnental Baking 00. v. United States, 8upra note 67. 
"" Often, but not always, such a duty will be associated with a statute Imposing strict 

criminal liabllitv. 
80 'See United States v. Parfait PowdC/' 00., supra note 63; United. States v. Arm01lr 00., 

8"III·a· note 60: cf. Tho,.,te Y. UlIi.tell States, 471) 1~.2(1 804 (Ilth Clr. 1973) (Federal Tort 
Clnlms Act). Note tllllt the duty ma~' be to refrain from taking certain action, as wcll as 
tn nrt affirmatlvp]y. Spp the rlefinltton of "condnct" In section 11l. 

81 See cases cited in Working Papers, pp. 172-173. 
82 See Final Report, § 403. 
"" See, e.g .• 18 U.S.C. 709, 1115; see also nontitle 18 statutes collected in Working 

Papers, pp. 209-213. 
B< Sllpra note 52. 
Ell Supra note 52, 320 U.S. at 284. 
86 See also Working Papers, pp. 17'6-178: United States v. Wise, 370 U.S. 405, 400 

(10G2). 
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affirmed the cQnvictiQn Qf the president and general manager Qfa 
corpQratiQn fQr viQlating the strict liability prQscriptiQns Qf the 
FQQd and Drug Act against the distributiQn Qf adulterated and 
misbranded articles an interstate CQmmerce. The OQu:r:t upheld the 
impQsitiQn Qf criminal liability even thQugh no. shQwing had been 
made that the defendant lmew Qf the viQlatiQn. It stated: B7 

Hardship there dQubtless may be uncleI' a statute which 
thus penalizes the transactiQn thQugh cQnsciousness Qf wrQng
dQing be tQtally wanting. B~lancing relative hardships, OQn
gress has preferred to. place it UPQn thQse who. have at least 
the QPPQrtunity Qf infQrming themselves Qf the existence Qf 
conditiQns impQsed fQr the prQtectiQn Qf CQnsumers befQre 
sharing' in illicit CQmmerce, rather than to. thrQw the hazard 
Qn the innQcent public who. are ,,,hQlly helpless. 

The OQurt declined in Dotte1'1.oeioh to. define the class Qf emplQyees 
who. stand in such a relatiQn to. the QrganizatiQnal distributQr as to. be 
resPQnsible fQr its viQlatiQns Qf the law, saying that to. try to. do. so. 
WQuld be a "mischievQus futility" and that such matters must be left 
to. the "gQQd sense Qf prQsecutQrs, the wise guidance Qf trial judges, 
and the ultimate judgment Qf juries." BR 

Subsequent decisiQns Qf IQwer CQurts have applied the principlils of 
Dotte1'Weiol~ so. as, e.g., to. sustain the cQnvictiQn Qf a cQrpQratiQn sales
man resPQnsible fQr making a cQrpQrate sale Qf whiskey in excess Qf 
the O.P.A. ceiling price.S9 HQwever, the OQmmittee agrees wath the 
conclusiQn Qf the NatiQnal OQmmissiQn staff that active "partici
patiQn" by an individual in the Qrganizato.o.n's Qffense is prQbably a 
prerequisite to. a valid co.nvictiQn where the penal statute is Qne Qf 
nQn-strict liability; i.e., absent a statutQryaeclarat!i.Qn that specific 
Qfficers are to. be deemed guilty Qf an QrganizatiQnal viQlatiQn, 0.1' an 
explicit impQsitiQn uPQn an agent of an affirmative duty to. exercise 
care to. d!i.scDver and prevent illegal cDnduct by employees, it WQuld 
seem dQubtful that the "lmDwing but nDnacting agent" (i.e., Dne 
who. merely CQndDnes viDlatiDns Qf law by inferiDrs) WQuld be held 
criminally liable as a "participant" fQr vio.lation Df 'a penal enact
ment requiring scienter.9o 
fB.l'he Provi8ions of the Bill, as Reported 

SectiDn 403 states that, except as Qtherwise expressly provided, a 
perSDn is criminally liable fDr an Dffense based upDn cQnduI;t that he 
engages in Dr causes in the name Df an Qrganizatio.n Dr o.n behalf Qf an 
organizatio.n to. the same extent as if he engaged in Dr caused the CQn
duct in his Dwn name Dr o.n his Qwn behalf. This merely sets fo.rth the 
basic rule that a perso.n may nQt escape liability because his actiQns 

87 Supr(>' note 52, 320 U.S. nt 284-285. 
88 ld. nt 285. See nlso, renffrmlng the principles of Dotterweich nnd rejecting n clnim that 

criminnl Ilnbillty of a responsible corpornte ofilcinl must be premised on n wrongful 
nct or negIJgent fnilure to nct on his pnrt, Unitcll States v. Parl~, 421 U.S. 658, '670-075 
(1975). 

B. See Unitell States V. Bach, 151 F.2d 177, 179 (7th Cir. 1945). 
00 See Working Pnpers, pp. 179-180; but cf. lJelsi'lIger Y. District oj Oolumbia, 43(1 F.2d. 

214, 219-220 (D.C. Cir. 1970). The opinion in the Park cnse, supra note 88, contains 
strong hints thnt the Supreme Court would Ilmit the principles nnnounced in Dotterweich 
to strict IJabliity stntutes of n pubHc welfare nnture. 
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were not for himself but for all organization. The term "organization" 
is defined in section 111 and has been explained in connechon with 
section 402. The concept of "causes" has been discussecl in relation to 
section 40l. 

As introduced, the bill included another subsection directed to the 
situation in which an agent fails to pel':form a legal duty of an orga
nization. The subsection stated that, except as otherwise expressly pro
vided, if a duty to act is imposed upon an organization by a statute, 
or by a rerrulation, rule, or order issued pursuant thereto, an "agent of 
the organ~ation having significant responsibility for the subject mat
ter to which the duty relates" is criminally liable for an offense based 
upon an omission to ·perform the duty to the same extent as if the duty 
were imposed upon him directly, if he (1) has by virtue of his author
ity within or his relationship to the organization the power to prevent 
the offense from occurring through the exercise of reasonably diligent 
oversight and exertion, and (2) has the state of mind required for the 
commission of the offense. This subsection ,vas designed to continue the 
teachings of Dotte'l'1.lJewk a.nd related cases. However, because of seri
ous disagreement among witnesses testifying before the Committee as 
to the scope of these cases and whether, therefor, the provision in the 
bill accurately reflected the holdings of those cases, the Committee 
deleted the subsection with the understanding that the matter be left, 
as it is today, to the Federal courts. 

SECTION .j 0-1. GENF.RAI,.l'lWnSlOXS }'on CHAP'l'lm 4 

This sectioll contnills gelleml provisions appJicablc to all chapter 4 
sections. Subsection (b) sets forth a defense and two defense pre
cluded provisions; these have been discussed in connection with sec
tion 401 and need not be addressed here. 

Subsection (a) provides thut n. person whose criminal liability is 
based upon section 401 (a) "may be charged, tried, and punished as a 
principal." 

This codifies existing Jaw tinder 18 U.S.C. 2, which expressly de
clares that aiders and abettors and those who cause offenses to be com
mitted are "punishable as u principal." 'With respect to the "charging" 
aspect, the Supreme Court and others have consistently held that an 
indictment 01' informn,tion cJm1'ging a person as It ptincipal is sufficient 
to pnt him on notice flS to his potential liability also under 18 U.S.C. 
2 (a) or (b) ; 91, and the giving of instructions to n. jury based upon 
those complicity principles has also been upheld.92 

til E.g .• NYe & XiBMIt y. U1Iited States, supra note 2 : VnHee/. States Y. LeBtel· Bllpra note 
an; CllitecL States \'. J[atollsck, 483 F.2d 28G (8th Clr. 10(3); Unit eel States v. Bryan, 
supl·a. note 10 . 

•• E.g., G7et8S v. United States. 328 F.2l1 754 (7th Clr.). cert. denied. 377 U.S. 9Sa (1964) ; 
Uniter/. States v. Meglla, 450 F.2l1 511 (5th Clr. 1971) i United States v. Piokens, 465 
F.2n 8S4 (10th CIl". 1912). 
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CHAP'l'ER 5.-BARS AND DEFENSES 

(Sections 501-502) 

Section 501. 

Chapter 5 in the Code deals with general bars to prosecution, de
fenses, and affirmative defenses. Because the decision has been made 
for the purpose of the reported bill to retain the, common law approach 
to the development of defenses by the courts, ,the general defenses are 
noted without further definition. Chapter 5 does include provisions 
defining two specific bars to prosecution-i.e., time limitations and 
immaturity. 

The Committee, like the National Commission and virtually every 
other principal crimLal code reform body in modern times, believes 
that the legislative codification of general defenses and bars to prose
cution may be desirable in the future. In the meantime, the Committee 
has il1Cluded a synopsis of the present state or Federal decisional law 
on the subject. 

SUBCIIA1>TEU A.-GENERAL PROVISIONS 

This subchapter sets forth the ~eneral criteria to be employed by the 
COl1l'ts of the United States in cleciding whether a defense or bar to 
prosecution is available to a defendant; it also contains a basic rule 
for determining when a particular defense, not defined in the code, 
may be asserted. 

SECTION 501. GENERAL PRINCIPLE GOVERNING EXISTENCE OF BARS AND 
DEFENSES 

This section provides that, except as otherwise provided by the Con
stitution of the United States or by a Federal statut.e, the existence of 
a bar to prosecution or of a defense or affirmative defense to a prose
cution uncleI' any Federal statute, including a defense or affirmative 
defense of mistake of law or fact, insanity, intoxication, duress, exer~ 
cise of public authority, protection of persons or property, unlawful 
entrapment, and ofl'icinJ misstatement of law, shall be determined by 
the courts of the United States according to the "principles of the com
mon law as they may be interpreted in the light of reason and experi
ence". This standard is derived from Rule 501 of the Federal Rules 
of Evidence, which similarly directs the Federal courts to fashion 

(87) 
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evidentiary privileges by recourSe to such principles. The terms "de
fense" "affirmative defense" "bar to prosecution" and "courts of the . , '..' Umted States" are defined III sectlOu 111. 

Codification of the above standard is not intended or expected to 
work any substantive change on the current state of Federal decisional 
law regarding defenses to crime. This section is included rather as an 
affirmation of Congress' role in the creation of df fenses to criminal 
conduct which may include fixing standards pursuant to which courts 
determine such questions. It also serves to emphasize that the courts 
are involved in the delicate task of determining the availability of 
defenses and should reject novel theories for the creation of general 
defenses or bars to prosecution that do not have their roots in the com
monlaw, a statute, or the United States Constitution. See, e.g., Darnp
tony. UnitedStates. 1 

The general common law defenses that are now recognized in case 
law are discussed as follows: 

DEFENSE BASED ON LACK OF CULPABILITY 

1. igno'l'ancem'rnistake oj law 
The prevailing general rule for criminal responsibility is that, unless 

the legislature indicates its intention to make it so, ignorance or mis
take of law is no defense.2 

'1'ho rule has often been stated and applied by the Federal courts.3 

Thus the fact that a defendant believed (or even intended) his conduct 
to be legal is ordinarily of no avail. As stated in Horning v. Dist1'ict oj 
Oolurnbia: ·1 

It may be assumed that [the defendant] intended not to 
break the Jaw but ~mly to get as neal' to the line as he could, 
which he had a right to do, but if the conduct described 
crossed the line, the fact that ho desired to keep within it 
will not help him. It means only that he misconceived the 
law. 

Although there is uniform agreement as to the existence and validity 
of the general rule, there is not uniform agreement as to its philo
sophical underpinnings. One of the first modern theories supporting 
the maxim originated with Austin 5 to the effect that practical necessity 

'425 U.S. 484 (1070). 
• By "law" Is meant, of course, regulations and jUdIcial decisions as well as statutory 

requirements. See, e.g., United States v. intemational Min'ls Oorp., 402 U.S. 558 (1071). 
3 El.g., United Stat'cs v. Internationat Min'ls 001·p., 8upra note 2; Wiltill1ns v. North 

Carollna, 325 U.S. 226, 238 (1045): Sino/ail' v. United State8, 270 U.S. 263 (1020): 
Homing V. District Of Oolumbia, 254 U.S. 135 (1920) : Shevlin·Oarpenter 00. v. Mimlesota, 
218 U.S. 57, 68 (1010) : &1/IlOlcls v. United State8, 98 U.S. 145, 167 (1878) i. Braswell V. 
United Statcs 224 F.2d 706, 710 (10th Clr.), cert. denied, 350 U.S. 845 (lu55). A rnre 
exception to t1Hllgnornnce.ls.no·excuse precl!pt Is where a pellal ~tlltute l'equlrt~s affirmatln 
netion by /I. class of persons who coule! not reasonably be expected to l;now oC Its provlslous 
(e.g. a local statute requirIng all prevlollsly conl'lcted felons to regINter). Tn such 0 cllse 
the Supreme COllrt heW tllflt !;now!ec]ge of the Htntllte was a constitutional prerequlNlte to a 
conviction for failing to comply with Its requirements, Lambert v. Cali/ornla, 3'511 U.S. 225, 
228 (1957). For the most part, howe\'er, the dissenters' prediction that the decision would 
turn out to be nn "Isolated deviation from the Rtrong current of precedents-a derelict on 
tlle wllters of the Inw" (335 U.S. 2112, 245) ha~ proved nccurnte. 

• Supl'a note 3, at 137. These worels were written In the context of n prosecution for 
engaging In tile business of a pawn roker wIthout a license In the District of Columbia. 
The ot'fendnnt had removed most o~ his business to Vir~lnla, but hlld retained a part of 
It-significant enollgh to wnrrnnt conl'lcOon-ln the DIRtrlct. 

61 Austin. Lecturcs on JUl'ispruclence, p. 491 (4th cd. 1879). 

I 



,,----------------------------------------------------------

I: {: 
.:; 89 Section 501. 

in the administration of justice required the rule, i.e., the impossi
bility of determining by evidence accessible to others whether the party 
was actually ignorant of the law or was so ignorant that he had no 
surmise of its provisions or was negligent in failing to acquire the 
legal knowledge. Holmes thougM these difficulties could be overcome 
by the procedural device of shifting the burden of proof to the de
fendant, but believed the rule was justified as a device of objective lia
bility required by social utility, i.e., "to admit the excuse at all would 
be to encourage ignorance where the law-maker had determined to 
make men know nnd obey ... :, G These two theories have been de
nominated the "two pillal'S which support the maxim" 7 and have been 
the basis for scholars to postulate logical exceptions where the values 
expressed would not be significantly affected.8 

In 195'1, Professor Jerome Half reexamiued the rationale of not ex
cusing criminal conduct based on a plea or ignorance or mistake of law, 
concluding that "neither Austin's nor Hohnes' theory cuts to the heart 
of the problem" and that "the universality of the doctrine" and "fre
quent expression of the 1wcessity of reliance upon it, of the dependence 
of any administration of justice upon it, and the like also indicate that 
the doctrine is grounded in a more fundamental rationale than was 
expressed by either Austin or the Holmes of the Common Law." 9 

This "more fundamental rationale," in Hall's view, was that to admit 
the defense, would contradict the essential requisites of a legal system, 
signified by the principle of legality (the "rule of law") .10 Hecognizing 
the fact that substantive penal law is in varying degree unavoidably 
vague, with the degree of vagueness increasing toward the periphery, 
Hall argued that a legal order must provide an authoritative method 
of establishing certainty and end indefinite disputation. 'l'o permit an 
individual to plead successfully that he had a different opinion or in
terpretation of the law would contradict the "necessary elements" 
of a legal order. "It opposes objectivity to subjectivity, judicial process 
to individual opinion, olficial to lay, and authoritative to non-authori
tative c1eclamtions of what the law is." 11 Hall also sng~estecl that the 
rationale can be expressed in terms of ethical policy, i.e., that the 
criminal law represents certain moral principles and that to recognize 
ignorance or mistake of law as a defense would contradict those values. 
He stated: 12 

The criminal law represents an objective ethic which must 
sometimes oppose individual convictions of right. Accord
ingly, it will not permit a defendant to plead, in effect, that 

• fiolmcs, T11G Oommon Law. p. 48 (18811. 
7 Perkins. lYllorance ana MIstake i1~ Ol'iminal Law, 88 U. Pa. L Rey. 35. 44 (1930) 
n See. e.g" Hal! & Seligman, Jllisjal(c Of Law an(l MClls Rca, S' U. Chi. L. RCI'. 04i 

(1941) (reprinted In Henrlnj:(~. Pp. ,520-7;;711, In which th~ nuthors fOCUR on e)(r.~ptlons 
where one of the branches of the gO"~rnment hns Icd the community or the c1('ft'nclnnt to 
hclteve (enoneouRh') thnt certnln roncluct is not Illegnl. ns where 'n person nrts In con
formity with n stntnte. court deciSion, or execut!ye statement of the law subsequently 
!lct~rmlnC(l to he erroneO\1s. 

o fInlI. JU1wl'ancc alia Mistake ill Orimitral LalO. 3.~ Incl. h.T. 1. 1S (1057). 
10 :J.'he neccsgnry elements of n legn) or!ler were olltllned to be (ill. nt 19) : 

(11 thnt rules (\f law express objectl\'e mcnnings; 
(2) thnt certnln persons (the nuthorlzed "competent" omclnls) shnll, after a llre

scrlberi prorednl'c. dcC'/are whnt thost' meanings nrc. They shnlJ sny, e.g., thnt situn
tions A. fl. C but not X, Y. Z nre included within certain ruleR; nud 

(3) tlifit thcse. anri only these, Intel'pl'etntlons nre binding, I.e., only these menn
Ings of the rules nre the law. 

IlIc!. fit 19. 
10 Id. fit 21. 
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although he knew what the facts were, his moral judgment 
was different from that represented in the penal law. 

Despite the existence of the general ru1e, the Federal courts have 
placed limits on its application when, by virtue of ignorance or 
mistake as to the Jaw, the state of mind requit'ed for a particular 
offense is negated. Many of the cases have involved reliance on the 
advice of counsel. Thus, in Williamson v. United States, the Supreme 
Court approved the following instruction by a district judge: 13 

Having now placed before you the timber and stone law 
and what it denounces, and what it permits, if a man honestly 
and in good faith seeks advice of a lawyer as to what he may 
lawfully do in the matter of loaning money to applicants 
under it, and fully and honestly lays all the facts before his 
counsel, and in good faith and honestly fo11ows such advice, 
relying upon it and believing it to be correct, he couJd not 
be convicted of crime which involves willful and unlawful 
intent; even if such advice were an accurate construction of 
the law. But, on the other hand, no man can willfully and 
knowingly violate the law and excuse himself from the con
sequences thereof by pleading that he followed the advice 
of counsel. 

In accordance with William80n, it has been held that a person could 
not be cOllvicted under 18 U.S.C. 1165 for "willfuIJy and lrnowingly" 
trespassing upon Indian lands if in good faith he relied upon the 
advice or counsel that he had a right to go on the lands.14 On the other 
hand, where the statute does not require proof of evil motive but 
merely a conscious course of conduct undel·taken with awareness of tho 
risk of its illegality, the courts have held that good faith reliance on 
legal advice, 01' reliance on one's own personal understanding of the 
law, is not a defense. is Similarly, reliance on advice of counsel tl~at a 
certain course of conduct was lawful has been held not to constltute 
a defense where other evidence shows the defendant's lack of good 
raith or fraudulent intentYI 
leo I gnomnce 01' mistake of fact 

Cases in Federal law involving ignorance 01' mistake of fact are 
much scarcer than those invol ving ignorance or mistake of law. N one
theless, the States generally apply the same principle that such ignor
ance or mistake is not a defense unless it negates an element of the 
crime,l1 and there seems no reason to doubt that this rule would be 

,. 207 U.S. 425, 453 (1908). 
H See Ultited State8 v. Pol/mali, 364. F. Supp. 995, 1003-1004 (D. Mont. 1973). Similarly 

In Long v. Statc, 44 Del. 2112, 115 A.2d 489 (10-19), the court held that a conviction for 
blgllwy must be reversed where the defendunt hud relied on competent but lacorrect legal 
advIce tllat u foreIgn dIvorce WIlS vulld. 

,. See, e.g .. Bmllen v. United StatcR, 365 U.S. 431, 437-438 (1961) (sustlllning convlc· 
tlon fllr contempt of CongreRs In refusing to Ilnswer 11 qllestioll under 2 U.S.C. 192); 
Unitccl State8 v. JaCfJUC8, 463 F.2d 653, 056 (1st Clr. 1972) (holding thnt rellnnce on the 
advice of counsel thllt an Iruluction ol'der of 11 locul selective service board was Invalid 
dlrl not constItute II defense til a chnrge of l'elusul to obey It sInce only deJlbel'llte dis· 
obedience \VIIS re(lulred IInder the Mntlltp). 

,. See, e.g" United State8 v. OU8ter Ohannet Wino Oorp" 376 F.2d 675, 683 (4th Cir.) 
cert. denied, IlHO U.~. S5U (lOll; I: 'rlliterl Siu/es \'. I'ailllc/', 3141".211 !laO (4th elr.) , cert. 
denIed, 374 U.S. 831 (1963) ; United State8 v. SchaefC/', 290 F.2d 625, 620 (7th Clr.), cert. 
dellled, :370 lj.~. 1)17 110(2); VIII/ell Ntulc8 v. /lill. 208 P. Hupp, 1221 (D. Conll. 1060). 

;1 See Perkllls, Or/millal Law, pp. 939-942 (2d ed. 1969), nnd cases cIted therein. 
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followed by the Federal courts as well. An indication that the rule 
w'ould be acUlered to is United !:3tui"es v. Oa1'llr where the Suprelllll 
Oourt noted in dictum that there would be no violation of the Federal 
statute dealing with the uttering of a forged instrument if the defend
ant uttered an instrument believing it to be forged and it was, in fact, 
genuhle.1D Likewise it has been held that a witness who, through 
mistake or ignorance, testifies falsely under oath is not l?uilty of 
perjury, since knowledge of the falsity of the statement is an es
sential e1ement of the oifense.20 Similarly, it appears plain that 
a person who, through mistake, ch'ives the wrong way on a 
highway and causes the death of another in an accident could not be 
found guilty of intentional l11ul'c1er.21 He could, however, be foullll 
guilty of manslaughter if his mistake was not of it reasonable naturo 
so as to nullify the recklessness required for that oifense.22 

3. Insanity 
Congress has never enacted legislation on the insanity defense. The 

Supreme Court has generally left development of standards to the 
courts of appeal and those courts, over many years, have gradually 
broadened the defense. 

The fonndation of the defense was established in lIl'Naghten's (jase,~a 
in which the "right-wrong" test was introduced: 

To establish a defense on the ground of insanity, it must be 
clearly proved that, at the tin:e of the committing of the act, 
the party accused was laboul'lllg under such a defect of rea
son, from disease of the mind, as not to know the nature and 
quality of the act he was doing; or, if he did know it, that he 
did llot know he was doing what was wrong. 

The next step was the widespread adoption of an additional voli
tion test, exculpating a defendant who knew what he was doing and 
that it was wrong, but whose actions were deemed, because of mental 
disease, to be beyond his contro1.21 This is sometimes called the "il'l'L'.
sistible impulse'; addition to the 111'Naghten test. However, because its 
formulation frequently does not require that the abnormality be char
acterized by sudden impulse as opposed to brooding and reflection, it 
is 1110re appropriate to term it a "control" 01' "volitional" test. 

.A .. third stage was the repUdiation of both 111'Naghten and its voli
tional supplement by the famous decision of Durham, v. United 
States. 2il There, the comt enunciated the formulation: "[A]n accused is 
not criminally responsible if his unbwful act was the product of 
mental disease or mental defect." 26 The court did not define the terms 
of the new rule in that decision. After numerous appellate opinions, 
refining, clarifying, expanding, and Ihniting D'l.t1'han'b over a period 

1·105 U.s. 611, 613· (1881). I. cr. 1I1"OIlstoll V. United States, 409 U.S. 352 (1973). 
on See, e.g., Becltrl1lsHn v. U"uiter! States, 232 F.2111, ~ (5th Cir. 1956). 
21 See also Komia Y. Unitell States, 1nn F. 01 (7th Clr. 1908), holding that lack of kUllwl .. 

~dgCl of the content of a package sent through the moll, even If stich Ignorance is a result 
of negligence, is n defense to n erlmlnol prosecution for knowingly depositing such matter 
in the molls . 

.. See Unitel! states v. Pardee, 368 F.2(1 368 (~th Cll'. 1966). 
'" Clar), & F. 200. 8 Eng. Rep. 718 (House of Lords,1843) . 
•• See Davis v. Ulli1ecl States, 165 U.S. 373, 378 (1897). 
"" 214 F.2d 862 (D.C. Cil'. 1954). 
2. la. at 874. 
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of eighteen years, the District of Columbia circuit overruled it in 
United Btates v. Bra1.One1,.27 

Meanwhile, the other Federal courts of appeals, with some modifica
t.iuns and hesitations, had moved from 1Il'N ag Men and its volitional 
modification to the proposal of the American Law Institute's Model 
Penal Code, which provides that" [aJ persoll is not responsible for 
criminal conduct if at the time of such conduct as a result of mental 
disease or defect he lacks substantial capacity to appreciate the crimi
nality of his conduct or to conform to the requirements ·of law." 28 

Adoption of the A.L.r. formulation marks the fourth and latest stage 
of development of Federal decisional law on the subject, althougb 
minor differences among the circuits continue to exist.2o In the Bra1.O
neT case, supra, the District of Columbia Circuit joined the other cil'
cuits in embracing this approach.30 

Although the defenses have not been included in the Code, thereby 
retaining the common law development of an insanity defense, the 
Committee believes the report should reflect some of the varying views 
brought out in hearings with respect to the desirability of the insanity 
defense concepts. 

The lcno1.Oledge tests: JJl'LVaghten and its progeny 
While criticism of lIf'N aghten in terms of obsolescence is not in itself 

an argument for its repudiation, the test does tend to ignore the dis
tjnction between a medical concept of mental illness or defect and a 
normative legal standard focusing on legal purposes rather than 
the identification of medical or psychological entities. Moreover, as 
noted in Durham v. United States: 31 

The science of psychiatry now recognizes that a man is an 
integrated personality and that reason, which is only one 
element in that personality, is not the sole determinant 'of his 
control. The right-wrong test, which considers knowledge or 
reason alone, is therefore, an inadequate guide to mental re
sponsibility for crinlinal behavior. 

* * ,~ * * 
By its misleading emphasis on the cognit.ive, the right

wrong test requires court and jury to rely upon 'what is, sci
entifically speaking, inadequate, and most often, invalid and 
irrelevant testimony in determining criminal responsibility. 

Related to the foregoing is the criticism that M'Naghten does not 
lead to the tlCquittal of an appropriate number of mentally ill persons. 
'When strictly applied it probably exempts from criminal responsi
bility only persons who are grossly mentally deficient and psycllOtics 
with blurred perception und consciousness, together with some para-

27 471 F.2d 060 (D.C. Clr. 1072). See generally Symposiu1lt on United States v. Brawner, 
1073 Wash. UL.O. 17-15"1. 

"":lJodel Penal Code, § 4.01 (P.O.D. 1062). 
2l) The positions of the various circuits are surveyed In United States v. Brawner, supra 

note 26. at 079-981. The most notable departure from uniformity Is the Third Circuit, 
wlwre tIle rOllrt ha. f'Umlnatr'cl thp rngnltl,·p fl"PPC·t of thp A.L.I. t~Rt. Sep Ulliterl State8 ". 
Currens. 290 F.2d 751 (3d Clr. 1961) ; cf. Government oj Virgin Islands v. Bellott, 495 
F.2rl13!l!l (:lrl Clr. 1!l74)' 

"" Both the National Commission (Final Report, § 503) and S. 1 as introduced originally 
(§ 1-3C2) proposed the enactment of the A.L.r. Insanity defense, with minOr textual 
variations. 

31 Supra llote 25, at 871-872. 
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noid schizophrenics.32 This is the most common and the most realistic 
objection to M'Naghten. Frequently it has led to interpretation of key 
terms of the rule in such a manner as to encompass volitional impair
ment. "Know" is expanded to include a substantial emotional com
ponent together with the possibility of acting upon knowledge. 
'''vVl'ong:' may be expanded to include moral wrong as well as viola
tion of criminal law. More commonly today the approach may be 
to add a control test to the knowledge test of 1I1'Naghten and to excul
pate those who are said to be volitionally impaired. 

It is sometimes stated that the rule asks questions which a psychia
trist cannot answer since they are said to be directed to moralistic 
rather than scientific concerns. "While it must be conceded that there is 
ample ambiguity in the language of M'Naghten, one may suspect that 
much of the criticism of vagueness, and perhaps of language regarded 
as prescientific, is actually directed at the narrow scope of the rule 
more intensely than at its vagneness. For example, Dr. Gregory Zilborg 
has stated: 33 

To force a psychiatrist to talk in terms of the ability to 
distinguish between right and wrong and of legal responsi
bility is-let us admit it openly and frankly-to force him 
to violate the Hippocratic Oath, even to violate the oath he 
takes as a witness to tell the truth and nothing but the truth, 
to force him to perjure himself for the sake of justice. For 
what else is it if not perjury, if a clinician speaks of right 
and wrong, and criminal responsibility, and the understand
ing of the nature and quality of the criminal act committed, 
when he, the psychiatrist, really knows absolutely nothing 
about such things. 

The dispute must be seen as disagreement by psychiatrists with 11 
legal, not a medical, standard. 

The control tests 
The courts of appeals have widely approved instructions which 

added to the lIf'Naghten test a defense predicated on lack of power to 
avoid criminal conduct. Functionally, there is much appeal in such a 
criterion. If one conceives the major purpose of the insanity defense to 
be the exclusion of the non-deter rabIes from criminal responsibility, a 
control test seems designed to meet that objective. FUl'thermore, 
notions of retributive plmishment seem particularly inappropriate 
with respect to one powerless to do otherwise than he did. And tl'eat
ment and incapacitation can be accomplished in n. mental hospital, as 
well as in a prison. Accordingly, it is perhaps understandable that. 
contl'ol tests have been utilized in the Federal courts, either alone, as 
in United States v. 01.tl'rens,34 01' combined with a cognition test, as in 
the proposal of the American Law Institute. 

A powerful criticism of the control tests, however, is that they tend 
to exculpate some persons who should be adjUdged guilty.35 A conCOlll-

.. Sce Waelder. Psyohiatry alld. the Problem of Orilllillal Responsibility, 101 U. Pa. I •. 
ItCI'. 37S, 3711 (1052) . 

... Guttmacher and Weillofcn, Psyohiatry allcl tlie Late, pp. 400-407 (1952) (emphasis 
RUJlplll'<ll . 

.. 290 F.2d 751 (3d Clr. 1061). 
,. See. e.g., Commission Staff Comments to § 30.05 of McKinney's N.Y. Revised Penal 

Law (1967). 
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itant result in jurisdictions where acquittal on the basis of insanity is 
likely to result in indefinite commitment to a mental hospital is that 
confinement for any period subject to the discretion of an administra· 
tive board may replace the sa!egua1'ds of the criminal process, that is a 
fixed maximum term and proportionality between the maximum period 
of incarceration and the seriousness of the criminal conduct. 

A related difficulty with a control test is associated with a deter
minism which seems dominant in the thinking of many expert wit
nesses. Model'll psychiatry has tended to view man as controlled by 
antecedent hereditary and environmental factors. Freud, for example, 
wrote: 30 

I have already taken the liberty of pointing out to you that 
there is within you a deeply rooted belief in psychic freedom 
and choice, that this belief is quite unscientific, and that it 
must give ground before the claims of determinism which 
govel'llS even mental life. . 

In their widely recognized text,37 Doctors Frederick C. Redlich and 
Daniel X. li'reedman, the Dea?J. of the Yale Medical School and Chair
man of the Psychiatry Department, University of Chicago, respec
tively, state: 

As a technology based on the behavioral and biological 
sciences, psychiatry takes a deterministic point of view. This 
does not mean that all phenomena in our field can be ex
plained, or that there is no uncertainty. It merely commits us 
to a scientific search for reliable and significant relationships. 
We assume causation-by which we mean that a range of 
similar antecedents in both the organism and environment 
produces a similar set of consequences. 

Such a view is consistent with a conclusion that all criminal conduct 
is evidence of lack of power to conform behavior to the requirements of 
law. The control tests and volitional standards thus acutely raise the 
problem of what is meant by lack of power to avoid conduct or to con
form to the requirements of law which leads to the most fundamental 
objection to the control tests-their lack of determinate meaning. The 
Royal Commission on Capital Punishment stated: 38 

Most lawyers have consistently maintained that the concept 
of an "irresistible" or "uncontrollable" impulse is a dangerous 
one, since it is impracticable to distinguish between those im
pulses which are the product of mental disease and those 
which are the product of ordinary passion, or, where mental 
disease exists, between impulses that may be genuinely irre
sistible and those which are merely not resisted. 

The same objection was noted in cOlmection with the form of tho 
control test advocated by the Model Penal Code: 39 

The draft accepts the view that any effort to exclude the 
non-deterrables from strictly penal sanctions must take ac-

00 Introductory Lectures of Psychoanalysis, pp. 86-88 (1923). 
'" The Theory and Practice of Psychiatry, p. 79 (1966). 
""1949-1953 Report, p. 80. 
3ul\!oclel Penal Code, § 4.01, Comment, pp. 157-158 (Tent. Draft No.4, 1955). 
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count of the impairment of volitional capacity no less than 
of impairment to cognition; and this result should be achieved 
directly in the formulation of the test, rather than left to miti
gation in the application of M'Naghten. 

>I< * * * * 
Both the main formulation recommended and alternative 

(a) deem the proper question on this branch of the inquiry 
to be whether the defendant was without capacity to conform 
his conduct to the requirements of law ... The application 
of the principle will cali, of course, for a distinction between 
incapacity, upon the one hand and mere indisposition on the 
other. Such a distinction is inevitable in the application of a 
standal.'d addressed to impairment of volition. We believe that 
the distinction can be made. 

The American Law Institute's commentary fails to elaborate upon 
its last assertion. How can the distinction be made ~ 

Durham suggested that the notion involved in a determination of 
responsibility was freedom of will. But it is in significant part the 
difficulty of ascribing operational meaning to concepts of volitional 
freedom which make it a nebulous, if not impossible, criterion to liti
gate. To be sure, there are situations in which there would be substan
tial agreement that freedom of choice was absent, for example, actions 
during unconsciousness such as occur in some epileptic seizures and 
sleepwalking. These are cases in which lack of mem rea and probably 
actu8 reU8 would exculpate, as would a cognitive insanity test. They 
pose no challenge for a volitional jnsanity defense. Beyond this r.ore 
type of situation, however, one can expect little agreement as to the 
meaning of a volitional standard. There is no consensus with respect 
even to criteria for decision in the real problem areas, where some 
individuals yield to desires to engage in proscribed conduct and others 
do not.40 In testimony before the Royal Commission on Capital Punish
ment, the Director of Public Prosecutions stated that a volitional 
standard which extended beyond cases such as automatic epilepsy pre
sented a question which "ceased to be Ol1e to which objective tests coulU 
readily be applied and became a matter of metaphysical speculation 
which presented an impossible problem to the .Tudge and jury." 41 

Asked the Lord ehier Justice, "Who is to judge "hether the impulse 
is irresistible or not~" 42 

A brief but perceptive discussion of the problem is contained in the 
concurring opinion of Mr. Justice Black, joined by Mr. Justice Harlan. 
in PO'Loell v. TewM,43 upholding the constitutionality of criminal 
penalties applied to alcoholics whose public dl'unkeness is alleged to 
be beyond volitional control: 

When we say that appellant's appearance in public is 
caused not by "his own" volition but rather by some other 
force, we are clearly thinking of n. force which is neverthe
less his except in some special sense. The accused undoubtedly 

'0 See Waelder. SI~P1'G· note 32, at aS3. 
41 1949-1953 Report, 8up·ra note 3S, at 95. 
" IIJ;cl. 
'" 392 U.S. 5"14, 540, 544 (196S). 
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commits the proscribed act and the only question is whether 
the act can be attributed to a part of "his" personality that 
should not be regarded as criminally responsible. 

* * ,~ * * 
[T]he question whether an act is "involuntary" is, as I 

have already indicated, an inherently elusive question, and 
one which the State may, for good reasons, wish to regard as 
irrelevant. 

The indeterminacy problem of control tests is not sufficiently miti
gated by the requirement of mental disease or defect. The disease or 
defect requirement is present in all of the statements of insanity de
fenses. It is almost never defined, however. Primary reliance is con
veniently placed on expert testimony, apparently because it is widely 
assumed, first, that there is a medicnl consensus on the meaning of 
these terms, and second, that this meaning is relevant to the legal pur
poses at hand. Neither assumption is entirely accurate. 

As Doctors Redlich and Freedman point out: 44 

In older texts and in current lay parlance, psychiatry is 
often defined as the science dealing with mental diseases and 
illnesses of the mind or psyche. Since these are tel:n~s reminis
cent of the metaphysical concepts of soul and spInt, we pre
fer to speak of behavior disorder .... Medically recognizable 
diseases of the brain cannot, for the most part, be demon
strated in behavior disorders. 

What, then, are these difficulties psychiatrists are supposed 
to treat, the so-called behavior disorders ~ Defying easy defi
nition, the term refers to the presence of certain behavior 
patterns . . . variously described as abnormal, subnormal, 
undesirable, inadequate, inappropriate, maladaptive or mal
adjusted-that are not compatible with the norms and ex
pectations of the patient's social and cultural system. 

The Am,erican Law In8titute 1)1'Op08al 
This test bases exculpation upon lack cif cognitive or volitional 

ability due to mental disease or defect. It is probably the most ably 
drawn of such tests. It provides that "substantial incapacity" will 
suffice, rather than requiring that incapacity be total, and llses the 
more affective term "appreciate" for the more coldly cognitive "know" 
of M'Na.qhten. It also attempts to avoid the circularity of defining 
repeated criminal conduct as a disease and of concluding therefrom 
that ground for exculpation is presented. In explaining this second 
paragraph, the comments state: 45 

While it may not be feasible to formulate a definition of 
"disease," there is much to be said for excluding a condition 
that is manifested only by the behavior phenomena that must, 
by hypothesis, be the result of disease for irresponsibility to 
be established .... It does not seem useful to contemplate the 
litigation of what is essentially a matter of terminology; nor 

.~ The Them'Y ana Practice oj P8ycltiatl·Y. 8Upra note 37. n t 1. 
'-)!odel PennI Code, § 4.01, Comments p. 160 (Tent. Draft No.4, 1955). 
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is it right to have the IGgal result rest upon the resolution of 
a dispute of this kind. 

The A.L.T. test is largely a control test, and subject to the meta
physical quandaries associated with assigning operational meaning. 
To a determinist, the abolition of criminal liability appears to oe 
authorized by it; to a nondeterminist it remains indeterminate in 
scope. "Mental disease or defect" and "substantial capacity to con
form" cannot be resolved except by utilizing the moral preferences of 
witnesses and triers of fact. 

The effort to exclude the so-called sociopath from exculpation is 
likely to be ineffective, since this diffuse, amorphous classification of 
behavioral deviants can be said to be characterized by more than re
peated criminality and otherwise anti-social conduct. As a result, large 
numbers of defendants presently regarded as bad, rather than sick, 
would be exculpated on careful psychiatric examination and testi
l11ony.46 

Tlte 111 ens Rea Test 
One suggested formulation of an insanity test would provide a 

defense if the defendant, as a result of mental disease or defect, lacked 
the state of mindrequil'ed as an element of the offense charged. Mental 
disease or defect would Jlot otherwise constitute a defense." 47 This 
concentrates attention on the defendant's mental ,condition inso
far as it relates to determining whether the offender acted with the 
mental state necessary to commit the offense charged.48 Thus the focus 
of initial inquiry in criminal trials would be on such questions as "Did 
the defendant intend to hijack an ail-craft?" in a case of air piracy, 
rather than "Could he have conformed his conduct to the requirements 
of law?" The Model Penal Code commentary il1ustrates the proper 
subject of an insanity defense by posing the example of a madman 
who believes that he is squeezing lemons When he is actually choking 
his wife. Under the mens 1'ea test he would not be guilty of murder, 
not because he fell within a special defense, but because he lacked the 
sCute of mind required by the offense, that is, he did not Imowingly 
cause the death of another person. 

The critical issue is seen as one of disposition. Assuming a finding 
or an intent to hija0\{ the aircl'aft and or the requisite conduct, the 
question at the time of sentencing wonld be whether, in light of all the 
circulllstances, the defendant should be committed to pl'ison, to a 
mental hospital, or to some other program. 

Apart from its beal'illg on the defendant's commission of an ele
llIent of the offellse, his mental state or condition at the time of the 
offense would not provide an excuse for his conduct. 

Advocates of a nwns Tea test recognize that certain persons who may 
be found not guilty by reason of insanity under traditional insanity 

,. See DiamOlHl, Froll!, J.['Nanhten, to OWTeIlS, anci Belfond, 50 Cal. L. Rcv. 189 (1962). 
(7 Such language was contained in S. 1400 and S. 1 of thc 94th Congress and wns 

npprovcd by the .'1ew York City Bar Association's Special Committec. Hearings, }lp. 3490-
3·101. 

.. While the provisions nre trcnted in depth ill tllnt part of the report dcaling with suh
rllaptcr H of chapter :\il. It Is worth IIIt'nUoning hCI·t! tllut OIlC who intends to reJy upon n 
11"fen-e of Illsanity must J;lve notice of the defense u!l!ler Rule 12.2 of tlle J!'cdernl Rules 
of C1'imlnul Procellnre. Cf. Williams Y. Florida, 30n U.S. 78 (19iO). The pro"islonR or 
section 3612 aiiow for comprehensive pSYchiatric examinations and n special "erdiet 
of not gullty by reason of insanity. 
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tests,49 but who have in fact committed a criminal offense as a result of 
mental disease or defed, may objectively be found to have committed 
the offense-and thus to be "guiltY"-under this standard.50 The 
undesirability of labeling such persons as "guilty" of a crime
given the term's collateral moral connotations-should be weighed 
against two factors. First, the test would put an end to the abuses which 
have arisen under the older, more confusing insanity standards and 
which have in the past allowed those actually guilty of crimes to go 
free, e.g., those who "cannot" control their behavior because they do not 
choose to make the effort to do so. Second, though such persons may be 
technically guilty of an offense under the new standards, the stigma 
attached to a determination of criminality will be materially mitigated 
Ilt the sentencing stage by publicly adjudging them to be deserving of 
proper medical care rather than deserving of a punitive sentence of 
imprisonment. The nature of the disposition provided by the sentence 
will constitute society's recognition of the defendant's lruck of morn.l 
culpability for his offense. 

The mens rea test is quite simple. In filet, this simplicity, when 
compared to existing law, is one of its major virtues. However, as the 
hearings before this Committee reveal, the proposal has been the sub
ject of a significant amount of controversy. Support for the mens 1'ea, 
test is based on three factors: fair treatment for the offender; protec
tion of society; and the proper administration of criminal justice. 

Fair treatment for the offender: Dealing with the mentally ill of, 
fender, as the history of the insanity defense illustrates, has proven 
to be a difficult matter. The person has committed the conduct forbid
den by law. He has offended social norms and may well do so again. 
Yet, there is a natural reluctance to punish an abnormal person for fail
ure to conduct himself in a normal fashion. 

On the other hand if the traditional criteria for confinement are con
sidered, then the mentally ill offender is pal'ticubrly in lleed of con
finement. He is in lleed of treatment and rehabilita.tion. Society may 
well be protected by his incapacitlttioll. His confinement may provide 
as much deterrent effect as the confinement of any other offender. Only 
retribution seems to be an inappropriate basis for his confinement since 
his moral fault may in some cases be considered to be non-existent 
or at least less than that of the "normal" offender. 
If focus is placed on conviction rathel' than disposition thl! question 

becomes even more difficult, for under traditional analysis only thr· 
"blameworthy" should be branded as criminals. The question then re
duces itself to the inquiry as to when is a mentally in offender blame
worthy. This approach answers that question by stating that all of-

'D The number of persons raiSing the rlefense In a given year has been estimated at less 
than 1 % of serious felons with less than 100 persons successfully raising the {lefense. 
The Federal portion wouIa be considerably less. See Hearings, p. 7023 (testimony of 
Seymour Pollack, M.D., President, American Academy of Psychiatry nnel tile Law). 
Another expert has stated that the defense is successful in only '2 % of the cases. See 
Henrlngs, p. 7007 (testimony of Stanley Pe)l·tnow, -M.D., Chairman, 'Committee on Psy
chlntl'l' tint! theLllw, Amel'lcllnl'8.rchlatrlc A8~ocl:ttlon). 

fi(I While the categories of such individuals cannot be completely nscertaineel in advance 
of a body of deciSions under the standard proposed here, for g8<leral purposes It cun be 
stated thnt those who wouW not be exculpated under this kind of fornmlntlon, bnt who 
probably wonld be jndged not gnllty by reason of ill~anlty under traditional tests, include 
a person who asserts that he cannot control his behayior, e.g., he is driven by an oyer
powering ltrge to steal, and a person who operates under a elelusion that what he does 
Is not morally wrong, e.g., he is told by a yoice to kill In order to riel the worlel of nn 
I'evil" person. 

-I 
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fenders arc blameworthy to the extent that tlley may be founel guilty 
of committing an 011'ense when theil' mental stnte as to the proscribeu 
conduct and the circumstances sm'rounding that conduct is that state 
required by the oll'ense. III that sense, i.e., with regard to the state of 
mind of the defendant, the mentally ill offender is treated fairly for 
he is treated the same as all other offender~:11. 

It, has been persuasively argued that the mentally ill offender 
possibly m!ty pl'esently be treated uetter than some who also have a 
colombIe claim to lack of blameworthiness. Professor Norval Morris 
has stated the case as follows; 52 

It too often is overlooked tha.t one group's exculpation 
fron1. crimillalresponsibility confirms the inculpation of other 
groups. Why not permit the defense of d\velling in a Negro 
ghetto ~ Such a defense would not be morally indefensible. 
Ad verse social and subcultural backgrOlUld is statistically 
more criminogenic than is psychosis; like insanity, it also 
severely circumscribes the freedom of choice which a non
cleterlllinistie crimil1allaw (all present cl'iminallaw systems) 
attributes to accused persons. True, a defense of social ad
versity would politically be intolerable; but that does not 
vitiate the analogy for my purposes. You argue that insanity 
destroys, undermines, diminishes man's capacity to reject 
what is wrong and to adhere to what is right. So does the 
ghetto-more so. But surely, you reply, I would not have us 
pnnish the sick. Indeed I would, if you insist on plUlishing 
the grossly deprived. To the extent that criminal sanctions 
serve plUliti ve purposes, I fail to see the difference between 
these t,yO defenses. To the extent that they serve reJ1)lbilita
tive, trerrtment, and curative purposes I fail to see the need 
for the c1i1l'erence. 

The question arises whether it is still not unfair to impose the stigma 
of criminrrlity on those few who would be exculprrted under some cur
rent tests but not uncleI' the restricted view and whether they ought to 
be afforded med.ical rather than penal treatment. 

As to the first of these, it is argued that it is altogether uncertain that 
the criminal label stigmatizes more than does the label of criminal 
insanity.53 

As to the question of treatment or disposition, the same latitude in 
meeting the needs of the defendrrnt should be available in the sentenc
ing process as in a mental commitment proced.ure. 

Ol The present insanity defense also -tends, more than would the formulation nnder 
discussion, in a practical sense to (lIscrlmlnate agaInst the poor defcndnnt. Insanity is 
frequently !llld probably properly called It "rIch man's defense," for the wealthy can sift the 
pool of llotentinl expert wItnesses for those who will proc1uce favorable testimony in a 
convincing manner. Poor men, on the other hand, ha\'e typically had to rel~' on public 
mental hospital experts, or those selected by the conrt whose reports commonly hnve bceu 
made aV!llJable to the prosecution as well ItS the defense. SIgns of chnnj:(e are detectable, 
see 1S U.R.C. 3006A(e), authorizIng puyment of expert witnesses selected llrlvately by an 
IndIgent defendllnt. but they do not aplleur to be likely to result In totul equillity of 
!Hh'an tage In litigation of InsanIty issues. 

0' "farriS, PS}lcl,iatru alllL tile lIangel'o".' Criminal, 41 R. Cnl. L. Rpy. 514, 520 (HI6S). 
"" See generally Farina et al. MOil tal Illness amI tIle Impact 01 Believi1lq Others K1Iow 

:1 lIOHt 11. 71 .1. Ahn. I'".\·(·h., F .. b. 111.1. 111'. I-Ii: I~nrlnl1, IInllnl1.I, nu.l Itlllg'. The Hole 
of Stir/III(/. 111,11 gr't ill IHlrrllC/· .• nll,,1 'JI I r"'f('/ioJl , 71 .r .. \lin. l'~.\·(·h •• Tll'r. HHlll, pp. 421-
428: Enls. C;.1'i]' LilJCI'Ues an(/. Melltal Illlless, 7 Crlm. L. Bull. 101 (ln71) : Grnzla. Report 
on Pretrial DiI·ersioIl of Accused OfEenclers to Community Health Treatment Programs 
(GeorgetoWIl U. Schaal of )Iedlcine, 1072). 
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Indeed, as to therapeutic treatment, it has been suggested that it is 
more desimble to trent mentnlly ill offencll'I's as responsible for their 
actions than it would be to excuse their conduct entirely.54 

Prot~ction of society: To the <extent that the mens rea test holds forth 
greater promise of rehabilitative treatment, it affort1s greater protec
Hon for society in general. To the extent that the proposal requires a 
direct relationship of the defendant's overall mental state to his crimi
nal culpability it removes nebulous and extraneous issues from the de
termination of guilt. To the extent that it precludes spurious and fabri
cated claims it makes justice more swift but no less just. 

While the actual effects would only be detelmined by implementa
tion, it is reasonable to believe that a mens rea. test would do much to 
achieve the objectives stated above and that r,he achievement of those 
objectives would do much to protect the public interest. 

Administration of criminal justice: The various insanity defenses 
currently in use impede the administration of justice in two significant 
ways. First, they focus upon terms which are hopelessly vague to the 
courts, the lawyer, the psychiatrist, and the layman. Second, they allo
cate psychiatric resources in a manner that is largely inappropriate 
and frequently unseemly, . 

The following dinlogne between Dr. Knl'l Menninger nnd a trial 
judge is illustrative. of tho first point: 55 

.fUDGE. Well, what about the question of whether or not 
tIllS man is responsiblo undol' tho law. He committed a crime; 
that we know. But there is still the question of his intentions 
and his capacity for knowing right from wrong, his capacity 
to rofrain from the wrong if he knows what wrong is. If 
ho is not responsible, then teclmicoJly he is not guilty. 

ANswlm [Dr. Karl Menninger]. Yonr Honor, responsible 
is nllother one of these fUllctionally undefineu words. 

JUDm~. But your colleagucs have often tcstified in this 
court thnt in their opinion n certain prisoner 'was or was 
not responsible. 

ANSWEll. Yes, your Houor, because the word 1'es]JOnsible 
is in evcl'ydny usc. Hut this use is different ~fl'om the legal 
usc, us you well know, nnel that :fnet is not al ways clear to 
your witnesses. 

'" * * >« * 
'What you wnnt to know1 I suppose, 1S whether this man is 

capable of living with t.he rest of us and refraining from his 
propensity to injure us, You "'Imt to know whether he is dan
gerolls, whether he can be treateel nnd cUl'ed-whl'thel' we 
mnse url'/tnge to detninlJim in protective custody indefinitely. 

JUDm~. Exactly. This is indeed what the court would like to 
know. But it seems we do not know ]1OW to commnnicate with 
one another, und 0111' 1nws do not permit us to ask you. How, 
I beg of yOH, may I obtain direct, nonevasivc answers to pl'e
cisel.Y these questions? 

ANSWER. Your IIoll<?r, by asking for them. As YOIl sny your
self, yon arc not pel'lJllttec1 by precedent nnd custom to do so, 

.. Working Papers, 8' 251. 
MlIleoninger, The rime 01 Punishment, pp. 136-137 (1968). 
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Ohief Judge Bazelon, a prolific writer on the subject of the insanity 
defense, has himself cast doubt as to its utility simply because of the 
difficulty in stating the terms in a comprehensible manner.50 

"VhiIe the men-s 1'ea test, dependent as it is on the use of the phrase 
"mental disease or defect," may be said to suffer from some of the same 
vagueness problems, it should be noted that the reduction in availability 
of the def~nse reduces the harm and impact of the llecessary vagueness. 
MOI'co\'er, juries havc traditionally dcalt with the existcnce or non
existence of men8 1'ea and this formulation, unlike the traditional 
illsanity defcnse, poses no fidditional burdens on them. 

The inisallocation of psychiatric and psychological resources is an 
additional consideration favoring a men8 1'ea approach. The ques
tion has three aspects; first, the shortage of psychiatric resources; sec
ond, the unseemly battle of the experts; and third, the desirability of 
using such personnel functionally, by explicitly directing their atten
tion to the crucial questions whether defendants should be institu
tionalized and, if so, to what sort of facility. 

Afl to the fil'st, jt is of some interest that in response to a survey 
conducted by the Oommittee staff, some 62% of the Departments of 
l\Ient.allfeu.lth in the sevel'lt! States favored either total abolition of an 
insanity defense or abolition of a separate insanity defense. 57 Many 
of the rcsponses -favoring some form of abolition emphasized the bur
den that the defense creates on their departments and the time it takes 
away from the therapy.fi8 

Not only do the pl'esent defensl's place a burden on resources, they 
also misnse them, fOl' fiS one psychiatl'ist wrote to the Oommittee: "I 
have felt for a 10l1g time that psychitttl'y does not helong in the ad
versary pl'oceedill~. Thel'e is nothing in the training of a psychiatrist 
which pmpal'es hU11 for this type of businef,s. I think his primary 
trainhlg has to do with the diagnosis and treatment of mentally and 
emotionally sick people." 50 Moreover, it can hardly be said to be thera
peutically valuable to have a patient view psycluatrists as advocates 
for 01' against the patient. 

Scvel'!ll other persons who have appeared before or corresponded 
with the Oommittee have expressed a distaste for the "battle of the 
experts." 00 They concluded that it can be of little good to the general 
view of the psychiatric profession and the criminal justice system to 
require psychiatrists to testify against each other in an advocate form 
on matters on which many of them argue they have no expertise.o t 

Oontinuation of an insanity defense based on amorphous concepts 
of blameworthiness may ultimately be detrimental to the administra-

"lVashington v. Unltca Statc.9, 390 F.2d 444, 457 n.33 (D.C. Clr. 1967). See also the 
English case of. Rcgina v. Bvrllc, [1060] 2 Q.B. 396, '104: "In a case where the abnor
mality of mind Is one which nITects tile aceused's self-control the step between 'he did not 
resist his impulse' and 'he coule) not r~slst his Impulso' is, as the evidence in this case 
shows, ono which is incapable of scl~ntific proof. A fortiori there is no scientific measnre
mentof the degree or dllficulty which 1111 abnormal person finds in controlling his 
Impulses." 

67 Hearings. PP. '6381-6400 • 
.. The terminology "abolition of the insanity defense" Is commonly used by writers 

In the fieW as a shorthand reference designed to Include the modified form of an Insanity 
defense. A more accurate reference would be "abolition of the separatc insanltv defense" 
or "nbolltlon of the t1'aelitionat insnnity defense." Most of the writers Utilizing such 
terminology Imve In mind a formulation under which psychiatric testimony could be 
introduced with regard to the defendant's possession of the mental stnte required as nn 
clement of the oITense chnrged-n posslblIlty whIch is not generally avnllable under the 
approach of current lnw. 

00 Hearings. p. 6391 (letter of Zlgmoncl "'1. J,pbensohn. M.D.). 
co E.g., letter of Dr. Ethel Bonn, iel. nt 6388; letter of Dr. Reglnnld White, ia. at 6306. 
Ill. ld. at 6385. 

51-508 0 - 80 - 8 
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tion of the criminal justice system and is a waste of judicial and 
psychiatric resources.02 

The ultimate question, posed by one expert in the field, is "why 
an insanity defense ~"G3 Exceptions to criminal liability should be 
based on sound policy grounds, for such special and unequal treatment 
should not be lightly permitted. A focus on the culpability of the de
fendant as defined by the state of mind elements is one miswer to the 
question posed. The Committee has found widespread support for the 
mens 1'ea test since its initial proposal by the National Commission's 
consultant on the subject, its recommendation by a substantial minority 
of the members of the National Commission, and its adoption in S. 
1400 of the 93d Congress. 

The Committee all Federal Legislation of the New Yode County 
Lawyers Association, in its report on its proposed new Federal Crimi
nal Coele, noted the difficulties with the various current formulations 
or the insanity defense and urged that consideration be given to 
abolishing the separate insanity defense.G4 Subsequently, in testifying 
on behalf of the Association, lVIr. Vincent L. Broderick noted that: G5 

In the area of insanity as a defense the approach taken by 
S. 1400 is more consistent with the prior reports of this Com
mittee and other Bar groups. 

S. 1400 has adopted alit' recommendation and that of the 
other Bar gronps by providing that insanity is a defense 
only insofar itS it negatives the intent required for commis
sion of the offense (section 502). FOl' the l'pason stated in the 
prior reports of our Committee and the other Bar groups, we 
deem S. 1400 to be preferable to S. 1 in this area. 

Mr. Broderick emphnsized that the Association's Committee on 
Fcderal Legislation felt "quite strongly" that the separate insanity 
defense should be abolished.GG • 

Similar SUPP01'!; has been expressed by the Committ.ee on Federal 
Legislation of the New Yol'1c State Bar Association. Mr. Anthony P. 
Marshall, testifying as Chairman of that Committee, observed: 07 

Our report ("The Dilemma of Mental Issues in Criminal 
Trials-Report of the Committee on Federal Legislation," 
41 N.Y. State D.J. 3(4) in lDGD suggested that ... the in
sanity defense should be abolished, and questions of mental 
competency should only be considered in regard to whether 
the defendant had the requisite criminal intent to commit 
the offense with which he was charged. 

S. 1400 essentially adopts that view ... . 
(l1')e favor the treatment ill S. 1400 .. . 

0' A fnlrl.\' extreme example Is lVl'iUllt v. Unitell Sta.ios, 2'50 F.2d 4 (D.C. Cir. 1057), III 
which elev.en psychiatrists examined the defendant and testified before the jllry. In the 
District Of Coluilibia a cOlllmlttee of j'he .Tudicial Conference reported thnt some nsy
chintrists wcre avoiding hospital stnll' conferences eyaluatlng nersons facing criminal 
charges to al'oid beln,;, subpoenaed .• Turllclal Conference of the District of COlumbia Cir
cuit. Rcp,ort qf .tllo Oommittoe on Problems Oonneotorl 1vith Mental Examination oj tho 
AcclIsod 11t On1l!Nlai Oases Be/oro Trial. P. 32 (106G). 

~n C!0lrlsteln. Tile Bra.lVller Rule-1Vhll? 01' No More NOllsellse on Non Sellse in tile 
Ol'l1l!/llal Law, Please!> 1!J73 Wash. U.L.Q. 12. 

M Hearln,qs. p. 1402. 
05 I d. at 502!J. 5033-593'1. 
co Ill. at 5947. 
<7 [d. at 3490-3491. 
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The Association of the Bar of the City of N ew York expressed n 
similar view: 68 

We also endorse the views expressed in the Consultant's 
Report on Criminal Responsibility-Mental Illness: Section 
503 (Working Papers, pp. 228 et seq.), particularly the sum
mary of considerations set out at pages 248-254. ,Ve believe 
that the elimination of the insanity defense should be accom
panied by more careful and sophisticated attention to the 
mental condition of the accused in connection with sentenc
ing and the channeling of the accused to appropriate correc
tional or treatment facilities. 

A special committee formed by the American Bar Association to 
review the National Commission's Code stated in its report: GO 

A majority of the Committee present voted that § 503 
should be approved as drafted. It should be noted, however, 
that a substantial minority of the Committee felt that section 
503 should be amended to provide that a mental disease or de
fect provides no defense unless it negatives an element qf the 
offense. The formulation would eliminate "insanity as a sep
arate defense, according it only evidentiary significance." 
1 'Working Papers 247. The problems of formulating an in
telligible or worlmble insanity defense need no documenta
tion. No one has been satisIied with the attempts made to date, 
least of all the psychiatrists, and other professionals called 
upon as expert witnesses to make or break the defense. The 
minority believed that it would be preferable to direct atten
tion to the more pressing issues concerning (1) civil commit
ment of the mentally ill acquitted by virtue of their lack of 
culpability; (2) competency to stand trial; (3) treatment of 
the mentally ill convicted of a crime; and (4) tl1(~ correspond
ing procedurnl questions that must be answered. 

A study in comparative law of the Swedish experience under laws 
similar to a 1nens 1'ea test illustrates that the approach is not only work
able but effective.70 The reported bill, by deleting any reference to the 
issue, will leave the further development of the appropriate approach 
to this problem to the courts in the light of experience and the accu
mulating insights of the varied disciplines involved. 
4. Intoxioation 

Under present Federal law, no special legal doctrine is applied to 
the vast majority of criminal cases where mtoxication is associated 

os Ie1. at 6363, 6364-6365. 
O.Id. at 540H. See generally Working Papers, pp. 229-259. Further support may be found 

In the following sources: Kootn, iI OOlllpam/Jlc Slluly of Ol'imillal Insanity: A Plea for the 
Abolition of tile 11lBa,nity Defense, Hearings, pp. 2154 et scq.; Committee on Federal Leg
Islation, New Yorl, ::ltate llur .\~soclntion, ~'/le lJilemma of .illentalls81lCS in Oriminat 2'rial8, 
41 )oI.Y. Stnte B.J. 304 (1000) ; tloldsteln & Katz, ,lbolish the I/lsanity Defense-Why Notr, 
72 Yale L.J. 853 (J9Ci3); DOll~l!ls, Shollid !l'hel'e Bc All Insanity DefcnseY, Corrective 
Psych. & J. Soc. Thcrnpy, Fall 1908, p. 129; lIIennlnger, 'i'he 01'i1l1e of l'rmishment (19G8) ; 
Frledmnn, No l'sJlchiat,·u in Ol'imilJaI Ooltrt, 50 A.U.A.J. 242 (197U). See also Bennett & 
Mlltthe\\'~. ']'I1e nilellllllrr of Mental Disnbilitll ami tIre Or'inrilllli I,a!l'. 54 A.B.A.J. 407 
(1968) ; Schwartz, Psychiatry and Oriminal Law, N.Y.L.J., July '3D, 1968, p. 54, col. 7; 
Arafat & I\fcCaherty, The Insanity Defense and the Juror, 22 Dralre L. Rev. 538 (1973) ; 
Goldstein. 8ltpra note 62. 

70 See Morel', The Mentally Abnormal ODene/er in Sweden: An Overview and Oompari80n8 
With American Law, 22 Am. J. Compo L. 71 (1974). 
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with the commission of a criminal act. Intoxicated pel'sons ordinarily 
intend their conduct in a way similar to those who are sober . .As a 
result, intoxication is quite uniformly held not to be exculpatory 
Or to afford a defense in itself.71 This' principle prevails even if the 
defendant's intoxication was a manifestation of a disease (e.g., chronic 
alcoholism) and thus in some sense not wholly voluntary, since the 
commission of offenses forms no "characteristic and involuntary pat
tern of the disease." 12 Indeed in Powell v. Texas, the Supreme Court 
rejected a claim that chronic alcoholism was a constitutionally re
quired defense even to a charge of public drunkenness, on the ground 
that, while the chronic alcoholic may have no control over his 
drinking, it is no necessary part of 1::.i8 disease that he be drunk in 
public.13 

.AlthouO'h voluntary illtoxication is not recognized as a defense per 
se, the Fe'aeral courts-like those in virtually every State 71-hold that 
such intoxication may be considered in determining whether the de
fendant possessed the "specific intent" required for the commission of 
certain crimes; on the other hand, where the crime is said to involve 
only a "general intent," proof of intoxication is held irrelevant to 
guilt. Examples of crimes falling in the latter category are felony 
murder,T5 second degree murder and manslaughter,16 rape/1 bank 
robbery,18 and assault with a dangerous weapon.70 Examples of of
fenses to which proof of intoxication is deemcd relevant are first 
degree (non-felony) murder, kidnapping, burglary, and theft.no 

It is evident that the terms "specific intcnt" and "general intent" in 
this context mask a good deal of conceptual ambiguity, since in cer
tam crimes, such as rape, where the defense of intoxication has not 
been allowed, it is clear that the "intent required is 1110re than that of 
merely committing the act." 81 The notion that intoxication will not 
establish a defense to some charges is, therefore, in effect a "special 
doctrine of liability." 82 

.An analysis of the cases applying the "specific intent" versus "gen
eral intent" doctrine tends to support the conclusion that, where an 
element of an offense requires actual1alo,vleclge or intent, intoxication 

71 E.g., Unitea Stlltes cx ,·cl. Rllc/cer Y. Mycrs, 311 F.2d 311 (3d Cir. 1962), cert. <lcnied, 
374 U.S. S44 (JU6:!). 

72 S~e POlVCn Y. Tcxas, slIpm note 43. at 559 n.2 (Fortns. J .. dissenting) ; Driver v. 
JIinllll1li, 350 F.2d 761, 764 (D.C. Clr. 1n601 ; see also Workin!': Papers. P. 225. 

73 See also Unitel! States v. Jl1001'0, -186 F.2<l 113D (D.C. Cir.) (en bano). cert. denied. 
414 U.S. DSO (lD73) (drug addiction not a rlefense to possession of drugs for pcrsonal 
use). 

7< E.!':..:. [(anc v. Unitell Statcs, 300 F.2d 730, 736 n. 11 (9th Clr. 1068), cert. <lenied, 393 
U.S. 10,,7 (1060). 

76 Unitea Statcs ex reI. Ruc/~el' v.Myers, Sllllm note 71. 
7G In.g .. Unilell Statcs v. ,Jeu;e1t. 4ilS F.21l -ln5. 4-0S-500 (8th Cir.), ccrt. dcnied, 402 

U.S. 947 (1971) ; lrIme Y. Unitcr! States, sllllm note 72, at 736. 
77 E.g .. IIc/U'y v. Unitel! States, 432 F.2c1 1U, 110 (Oth Cir. 1070), cert. denied, 400 

U.S. 1011 (1071), ,s Kg .• Unitell Statcs Y. Po,·tel·, 431 F.2d 7. 9-10 (9th Clr. 1!l70). cert. denied. 400 U.S. 
n60 (lU71) : Unitec! States \'. De Lco, 422 F.2d 487, 400-491 (1st Cir.), cert. denied, 397 
U.S. 10il7 (1070), 

70 Pllrkel' Y. Ulliterl Statcs. 359 F.2d lOOn (D.C. Cil'. 1906), 
S. f'pp 'PI/rkor Y. Fniterl ,c;.taleR. Hi1 U.S. 164. 10!l (lR94); 1T'lIentlCI/ Y. UI/itell Statcs, 

1,,9 F.2d 599 (4th 'Cil'. 1046) ; Working Papers, p. 224; see also Uniterl States Y. Jacobs, 
4n F.211 4-!11 (10th Clr.), cert. denied. -112 U.S. 920 (1073) (defl'nse applicable under 18 
U.S.C. 2il12, tmnsporting a vehicle int~rstat~, "knowing" it to have been stolen). 

B1 Working Papers. p. 224. 
$2I/Jirl. As an example of Oll~ such explicltly nropOsed pOlicy, with resncrt to marlhuann 

intoxication. the National Commission on lIIurlllllunn and Drug' L\buse, in its First Report 
(lIIurch 1972), recommende<l agninst permitting n "negntlon of specific intent" bnsed upon 
such intoxlcntion. lrl. nt 152. 
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evidence has been deemed pertinent to show the defendant's lack of 
such mental state. Where, however, the mental element of an offense is 
satisfied by proof of recklessness or negligence, the courts have not 
been disposed to consider intoxication as a defense. For instance, reck
lessness as to ownership of property is thought insufficient for larceny, 
and intoxication may negative the purpose or knowledge required. On 
the other hand, recklessness is sufficient for manslaughter, and intoxi
cation is not allowed to disprove it.83 

DEFENSE BASED ON LACK OF VOLITION 
5. Duress 

Although existing in Federal decisional law, the defense of duress 
is viewed with general disfavor and has rarely been successfully 
asserted. Tension is created by the competing policies of the criminal 
law: to punish the voluntary choice of criminal conduct, balanced by 
an unwillingness to penalize conduct that was not wholehearted but 
undertaken in response to a serious threat of physical injury; the 
recognition that the deterrent effect of the penal code is helpless 
against dire compulsion, offset by the refusal to approve mitigated 
but unjustifiable criminal conduct; concern f01· the victims of com
pelled offenses, offset by concern for the unwilling actor; and fear of 
abuse of the defense. The defense thus represents society's statement 
that it does not demand exceptional heroism in resisting a demand to 
perform criminal acts but will not sanction cowardice. 

At common la\"\', as uncleI' Federal law today, duress is recognized 
as a defense to all crimes except murder and, perhaps, offenses involv
ing nn intent to take life such as attempted murder or assault with 
intent to kill.84 . 

Much of the Federal law, still relatively meager, dealing with the 
defense of duress arose in the context of treason prosecutions. In two 
early decisions the courts, while reco~nizing the defense, indicated 
that it was limited to situations solely lllvolving the "fear of immedi
ate death, not the fear of any inferior personal injury nor the appre
hension of any outrage on property." as Subsequent treason cases 
arising out of 'W orId VVar II mollified the doctrine so as to permit 
the defense to be asserted (albeit finding it insufficient on the facts) 
where the defendant was under the apprehension of serious and im
mediate bodily harm, as well as threat of imminent death, although 
the court in one 'case noted, in rejecting a ,contention that the defense 
be expanded to include threats of future, non-immediate harm, that 
the person claiming the defense mnst be one "whose resistance has 
brought him to the last ditch." 80 This modest expansion of the defense 
to include threats of imminent and serious bodily harm has since 

.3Illicl . 

.. See Perkins, Oriminal Law, pp. 951-!Y53 (2d ed. 1969) ; see generally Uniteel States v. 
MooI'e, 486 F.2d 1139, 1180 (D.C. Cir.>, cel't. ell'Iliec1, 414 U.S. 980 (19i3) (cn banc) 
(opinion of J,el'enthal. J., jolner1 by :\[cGowl'n anel l\[acKinnon, J.T) ; R.I. UeC7'eatiolt Oen
te,., 111C. Y. Aet1la ('nR. & 8m'. Co., 177 F.2cl fl03. fl05-606 (lRt Clr. 1949). 

85ResPllblica v. McOarty, 2 U.S. (2 DalI.) 86,87 (Sup. Ct. Pa. 1781) ; see also Uniteel 
States v. T'igol, 2 U.S. (2 DalI.) 346 (Cir. Ct. Pa. 1795), 

so See Iva 11.:111,0 Togllri D'tlq7lillo ("Tokyo Rosa") y. Unitel! States, lf12 F.2d 3'38, 357-
359 Wth Clr. 1051). cert. donied, 343 U.S. 935 (1952.) ; GiUMs ("Awis Sally") v. Uniteel 
State .• , 182 F.2cl Ol>:? !liB (D.C, Clr. HlI;lJ) : ~l'" IlI"" 1(1/",,,,.;trr v. Unite(l States, 343 n.R. 
717, 735 (1952) (cltctum); contrast State v. Toscano, 21 Crl 237 (N.J. Sup. Ct. 1977) 
(Imminence of threatened harm not required). 
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become widely accepted in Federal case lawY However, the cases have 
declined to go beyond that point, holding, for example, that threats 
of imprisonment, even if unjustified, do not establish the defense.ss 

The Federal authorities also appeal' to have rejected the defense of 
"pharmacological coercion," i.e., that the pangs of heroin withdrawnl 
excuse the possession or sale of narcotics.RD The archaic presumption 
that wives who commit crimes with their husbands have been "co
erced" into doing so has likewise not been recognized by the Federal 
courts. DO • 

It has also been held that the threat mnst remain constant and in
escapable during the relevant period.D1 Thus, a person compelled on 
pain of his life to join enemy forces might successfully resist a prose
cution for treason if he escaped as soon as possihle, but the defense 
would not be available if he remained with the enemy forces for a sub
stantiallength of time in which the threat to his life was not always 
present.a:! 

The cases, moreover, continue to adhere to the venerable rule that 
threats of damage to property 01' financial loss are innodequate grounds 
for claiming compulsion sufficient to excuse criminal conduct. In 
United States v. Palmer' 03 the court held that the defendant's 
contention that his illegall'eentry into the United States was justified 
since he allegedly faced "financial ruin" if he failed to appear for a 
deposition, was insufficient to constitute duress. However, there is 
precedent to the e1fect that economic threats may be sufficient to negate 
the specific intent required for certain offenses such as bribery. D·! 

One issue not yet settled by the Federal decisions is the extent, if 
any, to which a claim of duress may be predicated upon a threat of 
serious injury or threat to a third person. The few Federal cases touch
ing >on the question seem to imply that reasonable apprehension of 
immediate death or serious bodily harm to a close relative will excuse 
criminal conduct,95 but no case seems yet to have extended the defense 
to a threat involving another person not related to the offender (e.g., 
nn employee in a bank whose life is tll1'eatened by robbers). 

Duress has been called an "affirmative defense," 00 although no 
Federal decision has adc1I'ess(>d itself in any depth to the question of 
how the burden of proof should be allocated.oT 

87 See, e.g., Unitel! States Y. Pat,·iCl.,( 542 F.2d 381, '380-388 (7th Cir. 10713) ; U·ni.ted 
States v. Biroh, 470 F.2d 808, 812-113 4th Clr. 1072), cert. denied, 4111 U.S. 931 (1973) ; 
Unitel! States \'. Palme,', 458 F.2d on3, 00.5 (Oth Clr. 1072). 

88 See Phillips Y. UniterZ States, 33'1 F.2d 580, 500-501 (9th Clr. 19(4), cert. denied, 379 
U.S. 1002 (1005); Uniterl States v. Bb'clI., supra, note 87; Iva IlCl/l~o Toguri D'Aquino v. 
United Statcs, 811pra note 80. 

80 See Oastle Yo United States, 347 F.2d 402 (D.C. Clr. 1064), cert. denied, 3'81 U.S. 020, 
053, (190'5) ; Unitel! States v. Moo,'o, sllnra note 84. 

DO Rpe SI'"nnnn Y. Unitec~ Sta.tes, 76 F.2cl 490 (lOth Clr. 1035) ; OOl1l1er Y. Unfted .States, 
80 F.2cl 292, 294 (6th Clr. 1935) ; UniterZ States v. Anthony, 145 F. SuPP. 323, 340 (M.D, 
Pa. 1956). 

01 See Gingni Y. United States, 127 F.2cl 780, 701 (1st Clr. 1942) ; Shannol~ v. United 
States, BUIll'lL note 00. 

02 See lles]lublica v. McOart1/, sltpra note 85. 
D'Supra note 87. 
D'See Unitcr! States v. Barash, 412 F.2d 20, 29-30 (2d Clr.), cert. denied, 300 U.s. 8'32 

(1969). 
"' See United States Y • • "!tevison, 471 F.2d '14'3, 140-1'17 (7th Cir. 1072) ; JoltnsO>n Y. 

Unifml ,<ltatr .• , 291 1".20 11;0 1 jr, (8th Clr,l. Cl'rt. r)('nil't) SOR IT.S. 880 (10m) : 11.1. Rcc· 
roation Oentm' v. Aetna OaB. dl SI/1·. 00., 81/pm note 84, J 77 F.2cl at 605. 

DO United States v. Stevison, Bupra note 95, at 147: see also state v. Tosoano, supra 
note 80. 

D7 But cf. United States \'. Stevison. supra note 05, at 155-157. 
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DEFENSES BASED ON J TJS'rIFIABLB CONDTJC1.' 

Under the common law it is recognized that circumstances could 
arise uuder which the performance of all the elements of what would 
otherwise constitute a crime would not be regarded as criminal but 
rather necessary and, therefore, "justified." The source of this "justifi
cation" arose either from a duty imposed upon th~ actor by the law 
or from the inherent right of the individual to protect himself, his 
family, and his property from the unjustified aggl'~ssion of another. 
Thus, for example, the use of what would otherwlse amount to un
lawful force agdnst another person might be just.ified if it was neces
sary to arrest him, prevent his escape, defend one's self or another from 
unlawful attack, protect one's property, prevent crime, or engage in 
warfare.9S 

At civil law justification defenses also exist, defining the circum
stances under which otherwise tortious conduct will not incur liabil
ity, although they are there discussed in terms of the doctrine of priv
ilege.oo Such privilege arises in connection with intentional wrongs 
such as assault and battery, false imprisonment, trespass, and conver
sion. Justification and privilege thus together comprehend au area in 
which otherwise wrongful conduct is exempt from civil and criminal 
liability. 

At the time of the drafting of the Model Penal Code in 1958, eight
een States (as well as the Federal Government) had no statutory 
formation of the defense of justification, even in relation to homi
cide.loo 'Where State laws did exist, they varied greatly. Some statutes 
dealt only with homicide, or homicide and assault; others restricted the 
justified use of force to self-defense or crime prevention. Many formu
lations reflected inconsistent policies, so that limitations on the 
privilege to kill in self-defense were nullified by the privilege to do so 
to prevent crime, and vice versa.10l 

Today a number of States have drafted or are in the process of 
drafting new criminal codes that, among other things, codify the de
fenses of justification.lo2 The Model Penal Code's formulation of the 
defenses has had a great influence on these codes. 
6. Ewe1'cise of Publio Authority 

The defense of justification based upon public authority has its com
mon law origin in cases involving the use of force by military or law 

09 For an extended dlscnssion of the development of the common law theory of justIfica
tion, see generally Perkins. 0 iminal Law, supra, note 84, PP. 977-1029. See also Wharton, 
Griminal Law llnll P"ocellure, pp. 452 et 8eq. (1957) . 

.. See, e.g., Bm.,. v. Jlluteo, 300 U.S. 564 (1059) ; Bivens v. Sill) UnTmolVn Named Agents 
oj the Petlewl [JII"eaa of Nal'lotic8, -l5U 1.'.2d 13HO (2<1 Clr. 1972), 011 l'emand from the 
::;ullremc Conl't'~ deci-ion. 40!l n.R. 388 (1971) : Prosser. '1'OI·/S, pp. 98-!J9 (4th cd. 1971). 

100 See Model PennI Code (Tent. Drnft No.8, 1958), pp. 2-3. 
101 lllid. 
11l!! The following Stntes, nmong others, have recently enacted crlminnl codes nnd the 

sections therein pertnillnlng to the question of justificntion and exemptlons from crlmlnnl 
responsibility are 1!sted below: 

(1) Colo. Rev. Stnt. ch. 40. §§ 40-1-801-40-1-810 (Perm. Cum. Supp. (1971). 
(2) Conn. Gen. Stnt. Ann. Tit. 53n. §§ 53n-16-15n-23 (1971). 
(3) Idnho Code Tit. 18 nnd 19. §§ 19-201, 18-4009, 18-4010, 18-4011, 18-4013, 

19-2112. 1!J-002, 10-203 (Supp. 1973). 
(4) Ga. Code. Ann. ch .26-0, §§ 26-901-26-907 (1972 Rev.). 
(5) ·Ill. Stnt. Ann. ch. 38, 38, §§ 7 (1!)(12). 
(6) Knn. Stat. Ann. ch. 21, §§ 21-3209-21~3217 (Supp. 16-115, 1973). 
(7) Minn. Stat. Ann. ch. 609 §§ 600.06-609.065 (1963). 
(8) Ore. Rev. Stat. ch. 161, §§ 161.190-190-161.275 (1971). 
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enforcement officials or by members of 'a posse. Most of the law in 
this country on the subject has been developed by State courts.103 How
ever, the applicable principle was stated in one relatively early Fed
eral case involving a homicide prosecution. The central issue in the 
case involved the shooting by a sentry of a soldier escaping from a 
military compound. The court found the shooting justifiable on the 
ground that no bad faith had been shown and that it was within the 
sentry's proper duties to shoot at an escapee. After discussing the 
duty of a soldier to obey the orders of his superiors, the court went on 
to discuss the principle thnt would apply where the soldier was not 
acting' in direct obedience to an order but pursuant to his duty as he 
conceived it. The court concluded: ~04 

(U)nless the act were manifestly beyond the scoJ?e of (the 
soldier's) authority, or ... were such that a man of orchnary sense 
and understanding would know that it was illegal, ... it would be 
a protection to him if he acted in good faith and without malice. 

No more modern Federal decision dealing with the public duty 
defense apparently exists in the context of a C1'i1ninal prosecution of a 
public officia1.105 However, following the decision of the Supreme Court 
that Federal agents could be civilly sued for damages based upon a 
breach of the Fourth Amendment in the conduct of a search and 
seizure,lOG the lower Federal courts have had to determine the extent 
of a privilege or defense applicable to such agents. The doctrine that 
has uniformly emerged from the cases is that the agents are not 
absolutely privileged but may assert a defense that their actions were 
based upon a good faith and reasonable belief in the validity of an 
arrest or search and in the necessity for carrying out an arrest or 
search in the manner in which it was done. lor 

The Supreme Court has held this same principle applicable not 
only to law enforcement agents but to officers of the executive branch 
of government generally. In Soheuer v. R7wde8,~08 a civil action against 
the Governor of Ohio, the Adjutant General of the Ohio National 
Guard, various other Guard officers and members, et al., for their 
actions relating to the civil disorder at Kent State University in 1970, 
the Co urt said (at 247-248) : 

(l)n varying scope, a qualified immunity is available to 
officers of the executive branch of government, the variation 
being dependent upon the scope of discretion and responsi-

103 See generally Perkins, 8UPrct note 84, at !l77-086, and cases cited therl!in. 
101 Ullitecl States '". Ola.rk, 31 F. 710, 717 (E.D. ~llch. 1887) . .see also Un'itecl ,States v. 

Lipsett, 156 F. 65 (W.D. lIIich. 1007) : cf. United States eiD rei. Drury v. Lewis, 200 U .. S. I, 
S (1906). 

l°'An exception may be Uniteel States v. Bm'ker, 546 F. 2d 94.0 (D.C. Cir. 107'6). There 
the court reyersed the convictions of two Watergate "footsoldiers" inyolved in the burglary 
of Dr, Fielding'S office, on the ground that the trial judge had erroneously precluded them 
fro111 seeking to estabJlsh a defense based upon a good faith and objectively reasonable 
rellance on the fact that the orders they received from a superior in the White Ronse to 
conduct the break-in were lawful in the interests of national security. Although the 
Illcmbel's of the panel disagreed as to the precise nature of the defense potentially ayalI
abie, It appears that the defense recognized by the appellate court more properly falls 
within the area of a justified rellance on an official misstatement of law-a separate defense 
discussed subsequently-than within the framework of the traditional public authority 
defense under discussion here, 

100 Bivens v. SliD Unknown Nameel A.gents Of the ./i'ederal Bureau of Narcotics, supra 
note 99. 

107 Bivens Y. SiiD Un/mown Nameel A.gents ot the Federal Blweau ot Narootics, Bupra note 
99; JOl1es Y. Perrigan, 459 F. 2d 81 (6th Cil'. 1972) ; JIill v. Row/ancl, 4N F. 2d 1374 (4th 
Cir. 1973) ; Ztveibon v. Mitohell, 516 F.2d 594., 670-671 (D.C. Cir. 1075) (en ba1zc). 

108 416 U.S. 232 (1973). 

,. 
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bilitjes of the office and all the circumstances as they reason
ably appeared at the time of the action on which liability is 
sought to be based. It is the existence of reasonable grounds 
for the belief formed at the time and in light of all the circum
stances, coupled with good faith belief, that affords a basis 
for qualified immunity of executive officers for acts performed 
in the course of official conduct. . . . 

The Court identified two rationales as supporting the existence of 
such a qualified privilege or defense (at 240) : 

. (1) the injustice, particularly in the absence of bad faith, 
of subjecting to liability an officer who is required, by the legal 
obligations of his position, to exercise discretion; (2) the 
danger that the threat of such liability would deter his will
ingness to execute his office with the decisiveness and the 
judgment required by the public good.109 

Soheu81' was reaffirmed 'in a subsequent decision, 'Wood v. Striok
lancl,1l0 involving a suit under 42 U.S.C. 1983 for damages against 
school board members for suspending high school students who had 
"spiked" the punch at a meeting of a school organization. After citing 
Scheuer and noting that the "appropriate standard necessarily con
tains elements of both (an objective and a subjective test of good 
faith) ", t.he Court went on to specifically hold that "a school board 
member is not immune from damages under section 1983 if he knew or 
reasonably should have lmown that the action he took within his 
sphere of officia.l responsibility would violate the constitutional rights 
of the student affected, or if he took the action with the malicious in
tention to cause a deprivation of constitutional rights or other injury 
to the student".111 

Since the Supreme Court and the Federal courts of appeal have 
thus clearly recognized a public duty defense when Federal law en
forcement agents and other executive branch officials are civilly sued 
for damages based upon conduct in violation of the Constitution, it 
seems reasonable that they would continue to acknowledge and apply 
a defense of at least similar breadth in the context of a Federal crim
inal prosecution for violating a statute.112 

100 See, applying Soheller In the Federal context, Mark v. Groff, 521 F.2d 1376 (9th Clr. 
1975). In the case of some officials, the considerations Invoked In Soheller to support the 
existence of a qualified privilege apply with particular force so as to totally immunize 
the official from civllllnblllty. Thus, in Imblel' v. Paohtman, 424 U.S. 409 (1976). the Court 
held thnt prosecutors enjoy un absolute Immunity under common lnw and 42 U.S.C. 19S3 
from civil linblllty for acts done within their offichl role. A slmilnr immunity Is nlso 
shared by judges. Pierson v. Ray, 386 U.S. 547 (1967), and legislators. Tenney v. Bm1td
he.ve, 341 U.S. 367 (1951) ; cf. Gl'avet v. United States, 408 U.S. 606 (1972). 

11"420 U.S. 308 (1975), 
111 Ill. at 321-3'22. Wood hns been applied to un nctlon for dnmnges nnd other relief 

against prison ndmlnlstrators for denying mnillng nrlvlleges and nc~ess to legnl counsel 
to the plaintiff-Inmate. Knell v. Be1l8inger, 522 F.2d 760 (7th Clr. 1975) ; Ree nlso 0'00111101' 
Y. Donaldson, 422 U.S. 563 (1975) (suit ngalnst state mental health officlnls for alleged 
deprivations of liberty of mental patients remnnrled for reconsideration In light of Wood), 

11> This stntement requires a Qunllficatlon In that It would not apoly to ~onfer nn 
absolute Immunity from criminnl lInblllty upon those clAsses of officials whom the Supreme 
Court hnd held po~sess on ab~o)ute immunity from civil lIahlllty. As the Court observed In 
Imbler Y. Pachtman, supra note 109: "Even judgps. clonked with absolute civil Immunity 
for centuries. could be punlsherl crlmlnnlly for willful deprlvntlons of constitutional rights 
on the strength of 18 n.s.c. 242. the crlmlnnl nnalog of section 1983 .... The pro~ecl1tor 
wonlcl fnre no better for his willful nl!ts." However. bAnlng willfu)neRs (I.e., bad fnith 
conduct). it woulrl appear thnt the Federal courts would recognize a defense to criminal 
liability for executive branch Officers of no less scope than that applied In the Biven8 and 
Soholler lines of cases. 
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The discussion is not complete without touching upon the use of 
force in the exercise of public authorIty. At common law any person 
was privileged to arrest another for treason, felony, and for a breach 
of the peace committed in his presence. An officer was justified inmak
ing an arrest without a warrant for a felony if he reasonably believed 
that the crime ha.d been committed and that the arrestee was the person 
who committed it. A private citizen, however, was protected in making 
such arrest only if the felony had in fact been ,committed and he had 
reasonable grounds for believing that the anestee was the guilty 
party.1l3 Today the authority to make arrests is govemec1 almost en
tirely by statute.1l4 

A distinction must be made between the authority to make an arrest 
and the extent of the right to use force in effectuating an arrest. Ob
viously, unless the arrester has the authority to make the particular 
arrest, any use of force to bring about the apprehension is unprivi
leged. Assuming the existence of the proper authority to make the 
arrest, the common Jaw provided that an arrester was privileged to use 
only that force that was reasonable under the circnmstances.l15 Ex
cessive force was prohibited. Moreover, deadly force was neyer per
mitted in making an arrest for a misdemeanor. This latter rule applied 
when the arrest for the misdemeanor was initially made and to an 
attempt to escape from an arrest already made, whether the arrest 
was pursuant to a warrant or not, and whether the arrestee ,yas guilty 
or innocent of the charge. llG It was felt better to allow one guilty of 
a misdemeanor to escape rather than to take his life.117 

A different rule applied to the use of force to arrest a person for a 
felony. At common law a fleeing felon could be killed if he couldl10t 
be otherwise apprehended. This privilege extended to both public offi
cials and private citizens 118 and arose because of the common law re
quirement that all felonies be punished by death. A killing in tho 
course of an arrest was merely regarded as a premature execution. 

However appropriate the fleeing felon rule may have been at a time 
when all feloiues ,yere punishable by death, the rule makes little sense 
today when the death penalty, where it exists, is restricted to a very 
few of the most heinous offenses. Furthermore, many crimes that are 
today classed as felonies do not involve physically dangerous conduct, 
while many misdemeanors, such as reckless driving, do. The distinction 
between a felony and a misdemeanor in and of itself is therefore no 
longer a rational criterion upon which to justify the use of deadly 
force. 

113 Perkins, 8upra. note 84, at 078. 
114 E.g., 18 U.S.C. 3050-3056; 8 U.S.C. 1357; 19 U.S.C. 1581; 21 U.S.C. 878. These 

statutes generally confer on Federal agents the power to make arrests without a warrant 
where they have reasonablc grounds to believe that the person to be arrested has com
mitted a felony. See also Bell Y. UnitcrZ States, 371 F.2d 35 (9th Cir.), cert. denied, 38G 
U.S. 1040 (1967). The above-cited statutes are carried forward in sections 3011-3018 of 
this Code. 

m This is also the Federal rule. See Working Papers, pp. 271-272 and cases cited 
therein. 

110 See Perkins, SIIP'/·/!. note 84, at 980-981. 
117 ~'he fact that the crime for which the arrest was being made was a misdemeanor clid 

not, however, deprh'e the arrester of the privilege of defending him~elf against an attacle 
from one reSisting arrest even to the extent of using deadly force If that were reasonably 
required. See Perkins, id at 981. See also, McDonald, Use of Force by Police to Effect 
Lawful Arrest, 9 Crlm. L.Q. 435 (19G9); Restatement of Torts, Second, Section 131, 
and cn~es cited In Appendix. 

11S However, the private citizen arted at his peril when he failed to act pursuant to a 
warrAnt. If he wa~ attempting to make an nrre~t tor n felon.,· and the arrestee was not in 
fact gunty of the crime, the private citizen's use of deadly force was not privileged. See 
Perkins, BU}J1"a note 84, at 982. 
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Recognizing this, ~he. American. I~aw Instit~te, in its original Re
statement of Torts, lImIted the prIvIlege of usmg deadly force to an 
arrest for treason or for a felony that normally threatens death or 
serious bodily harm.1l9 In formulating its Model Penal Code, the In
stitute reiterated its belief that a fundamental reform of the law 
relating to the use of deadly force to effect an arrest was necessary. 
Accordingly, section 3.07 (2) (b) would authorize the use of deadly 
force where the arrest is for a. felony and the arresting officer or person 
assisting him believes that: 

(1) The crime for which the arrest is made involved con
duct including the use or thren.tened use of deadly force; or 

(2) There is a substantial risk that the person to be 
arrested will cause death or serious bodily harm if his appre
hension is delayed. 

In a similar manner, the National Commission would have justified 
the use of deadly force only if it was necessary to effect the arrest 
of a person who committed a felony involving violence, who was at
tempting to escape by the use of a deadly weapon, or who was likely 
to endanger human life or inflict serious bodily injury unless appre
hended without delay.120 
1. Protection of Persons 

Current Federal law regarding the defense of persons, whether of 
oneself or of others, is essentially that which was devcloped at English 
common law.m The basic principle is that an individual, who is him
self free from fault, is justified in using force in his own defense or 
in the defense of others to the extent that he reasonably believes such 
force is necessary to protect himself or some other person from per
sonal harm threatened by the unlawful act of another.122 As stated by 
Perkins,123 the test is not the actuality of impending harm nor the 
actual amount of force needed to prevent it. The reasonable belief of 
the defender is controllincr in both resf)ects. 

In short, a defender, t'hough mista cen as to the necessity of a de
fensive use of force, will still have the defense available to him so 
long as he acted reasonably under the circumstances. The same rule 
of reasonableness applies to the use of deadly force. However, the use 
of this type of force is considered justified only \"here the defendant 
acts under a reasonable belief as to its necessity to protect himself 
or another from a risk of death or serious bodily injury rather than 
some lesser harm. 

no In 1948, however. the Institute was forced to abandon this more restrictive rule and 
return to the felony test of the common law. For .. [el very case which actually decides 
the question agrees that the original English common law Is still the law." Restatement 
of Torts. Second, section 131, Appendix; see also Pearson, The Rloht to lOll in Makino 
AI're8t8, 28 Mich. L. Rev. 957, 964 (1930) ; Perkins, The Law of Arrest, 25 Iowa L. Rev. 
201. 275-276 (1940). But see the foUowlnA' cases which are cited In opposition to the 
position taken by the Restatement In 1931: Stinnett v. Oommonwealth of Viroin-ia, 55 F.2d 
644 (4th Clr. 1932) ; Thomp8on v. Norfolk &: W. Ry. 00., 116 W. Va. 705, 182 S.E. 880 
(1935). 

""'Final Report, § 607(2) (d). See also President's Commission on Law Enforcement and 
Administration of Jnstlce Task Force Report: The Pollee, p. 189 (1967) ; Mattis v. Sehal,., 
502 F.2 588 (8th Cir. 1976) (cn bane), vacated on other grounds sub nom. Ashcroft v. 
Matti8, 431 U.S. 171 (1977). 

l!!l For an extended discussion of the historical development In this n.rea, see Perkins, 
Bllp'·a. note 84, at Ofl3-1022. 

122 For cases deallng with the somewhat special situation of resistance to an unlawful 
arrest or search. see the discussion In connection with section 1302 (Obstructing a Govern
ment Function by Physical Interference). 

12a Supra. note 84, at 995. 
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Many cases have dealt with the right of an individual to protect him
self from unprovokedr' unlawful attack. This right is fundamental 
to the stability of society and was early recognized by the English 
courts. Somewhat later developed was the concept that the individual's 
right of self-help could properly be extended to others, such as his 
family and servants. Eventually' it was recognized that one could go 
to the aid of any other person If thnt person was the innocent victIm 
of an unlawful attack.125 The right to self-help and to intervene for 
the protection of others is uncontested and recognized today in the 
Federal courts.126 

Equally recognized both at English and American common law was 
1\ somewhat more limited right of defense accorded one who had 
!'ilitially provoked the use of unlawful force against himself. The most 
common instance of such provocation was the fist fight. In view of 
society's interest in peace and order, even one who by his own conduct 
brought about the use of force was entitled to self-help if he first with
drew from the affray, made known to his opponent that he had done 
so, and was thereafter attacked by his opponent. In such a situation 
the op:ponent became the aggressor and the other was entitled to de
fend lllmself, even to the extent of using deadly force if that became 
necessary.121 

Another instance where the right of self-defense will arise in a fight 
or affray, even without the required withdrawal, is the situation where 
the other person unexpectedly resorts to the use of deadly force.128 
It should be emphasized that the self-help defense is available even 

to one who was mistaken as to the necessity for its use, so long as his 
belief in its necessity or in the degree or force required was not un
reasonable.129 In determining whether a defendant has acted reason
ably, recognition should, of course, always be given to the nature of the 
situation giving rise to the use of self-defense. What might seem rea
sonable at a later time and in a different plruce might not have appeared 
as reasonable aIternatives to a defendant trying to defend himself. 
In the words of Justice Hohnes, "(d) ('taehed reflection cannot be 
demanded in the presence of ap. uplifted knife." 130 

The Supreme Court has held that under Federal law there is no duty 
to retreat as a condition to the use of deadly force; however, the Court 
noted that one of the circumstances a jury may consider in determin
ing whether a defendant's resort to deadly force was reasonable is the 
availability of a safe retreat.l3l 

Although a substantial minority of jurisdictions do require a person 
to utilize 'a safe retreat, where available, rather than resort to the use 
of deadly force, they generally recognize many exceptions, and the dif-

,., Provocation must consist of more than abusive language. Cf. Rowe v. United States, 
16+ U.S. 546, 555 (1896); see also 1 Wharton, Orimi1w/ Law and Procedure, If 230, 
348 (10m) ; but sec Perkins, s/tpra note 84, at 1008. and cases cited therein. 

,., Perkins, SIlPrlb note 84, at] 010. 
". E.g .. United States v. Grimes. 413 F.2d 1376 (7th Cir. 1969); Harris v. United 

States, 364 F.2d 701 (D.C. Clr. 1966) ; 11IQB v. United States, 356 F.2d 345 (D.C. elr. 
1966) ; see Working Papers. p. 265. 

127 See Unitell States v. Grover, 485 F.2d 1~a9 (D.C. Clr. 1973) ; Parker v. United States, 
158 F.2d 185 ID.C. Cir. 1946), cert. denied, 330 U.S. 829 (1947) ; Harri8 v. United States, 
supra note 126. 

'2i1 For a dlsCiIsslon of the common law on this point, see Perkins, supra note 84, at 
1005-1006. 

ll!9 See United States v. Li1!1t, 438 F.2d 456. 460 (10th Cir. 1971). 
1:)) Brown v. United States, 256 U.S. 335, 343 (1921). See also Hebah v. ·United States, 

456 F.2d 696, 709 (Ct. Cl.), cert. denied. 409 U.S. 870 (1972); 1nge v. United States, 
supra note 126, at 348. 

131 See Brown v. United States, supra note 130. 
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ference between them and the no-retreat jurisdictions seems more ap
parent than real. The tendency of the courts in such jurisdictions 
appears to bro!lJden the area from which retreat is not required.132 

8. Proteotion of Property 
Current Federal law with regard to the defense of an individual's 

property is virtually the same as that which was early deve~oped ~t 
English common law. The judgment was there made, and remams vahd 
today, that the stability of society requires th~t a pe~on b~ secure both 
in his 'person and property to the extent of Justlfymg hIS reasonable 
use of force in their defense. The Federal rule permits an individual 
to resort to the use of force in defense of his property to the extent 
reasonably required to prevent or terminate. an unlawful interference 
with his right to that property. Whether or not the use of force is 
"reasonably required" will, of course, vary from case to case and will 
depend up'on the specific factual setting. However, the value of life 
being recognized as superior to the interest in property, the taking of 
life under circumstances that do not involve danger to a person but 
is solely in defense of a property right is not regarded as justifiable.lS3 

For example, the setting of a deadly trap to protect unoccupied prop
erty is not justifiable. On the other hand, the occupant of a home re
sponding to a prowler involves a danger to the person and must be 
judged under the doctrines surrounding protection of the pp.rson. 

This rule incorporates society's long-standing judgment that prop
erty rights are so far outweighed in value by the right to life and limb 
that even one who is lmown to be in the act of wrongfully al?propriat
ing the property of another cannot be killed or seriously mjured to 
stop him.m This rule applies, however, only to property offenses and, 
as noted above, not to the situation where a danger is created to other 
persons during the course of the "property" offense for example, a 
burglary of an occupied home.135 

DEFENSES BASED ON OFFICIAL ACTION 

9. Unlawful Entrapment 
The defense of unlawful entrapment, although of comparatively 

recent judicial origin in the United States,186 has received more atten-

132 Thus. one need not retreat from his home. State v. Pontery, 19 N.J. 457. 177 A. 2d 
47<1 (1955). '!'he castle or home has been held to Include an out bulldlnlr. Parrish v. Com
monwealth, 81 Va. 1. (1884); a rented room, Pond v. The People, 8 Mich. 150 (1860); 
or a place of work. A guest Is entitled to the same privilege as the owner. Saylor v. Com
monwealth.17 Ky. L. Rep. 959. 33 S.W. 185 (10895). 

133 See Perkins, supra note 84. 
"" Thus, as note<! by the National Commission. a ship's captain may not justifiably use 

"deadly force" to remove a stowaway from his ship in mid-ocean. See Final Report, § -606, 
Comment.pp. 47-48. 

133 Cf. Working Papers. pp. 266-267. The cases support the view thnt in the absence 
of a necessity of protecting persons, there is little basis for distinguishing a habitation 
from other property. As obsen'ed in State v. Patter8on, 45 Vt. 308, 320-321, 12 Am. 
Rep. 200 (1873) : 

The idea that Is embraced in the expression that a man's house is his castle Is not 
that it is his property, and, as such, he has the right to defend and protect it by 
other and more extreme means than he might lawfully use to defend and protect his 
shop, his office or his barn. The senSe in which the houRe has a peculiar Immunity 
is that it is sacred for the protection of his person and his family. An assault on the 
house can be regarded as an assault on the person. only In case the purpose ot 
anch aSSRlllt he Injury to thp perRon of thp occupant or member" of his family .... 

134 The first Federal caRe to r~cognl7.e a defense of unlawful entranment by government 
officers was apparently Woo Wai v. United States, 223 F. 412 (9th Cir. 1915). The history 
of the entrapment defeme is traced in DeFeo. Entrapment a8 a Defense to Criminal 
Responsibility: Its History, Theory and Application, 1 U. San Fran. L. Rev. 243, 244-252 
(1967). 
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tion in Federal decisions than any other defense with the possible 
ex<:eption of insanity. The Supreme Court has rendered at least six cled
sions on the subject since 1932,131 while the lower Federal courts have 
decided hundreds of cases dealing with it. 

In general, entrapment is a defense which may be asserted when a 
defendant is intentionally induced by government agents into commit
ting all the elements of a criminal offense.las The defense is to be dis
tinguished from other valid defenses such as a "frame up," an exam
ple of which is the "planting" of contraband on a person.139 In a 
"frame-up," the accused never commits the offense and thus cannot be 
said to have been entrapped into doing so. In the hypothetical above, 
for example, as a result of the government's conduct, an essential in
gredient of the offense, i.e., knowledge by the accusec of the substance 
possessed, is lacking.140 

Entrapment should also be distinguished from the defense of reli
ance on official mh;statement of law. A typiral instance of this defense 
can be found in Raley v. Ohio,14l where the Supreme Court struck 
down the contempt convictions of witnesses who had declined to 
answer questions under the Fifth Amendment privilege against se1£
incrimination based on erroneous governmpntal advice that the 
privilege was available. Similarly, in OOOJ v. Louisiana,142 the Court 
overturned an accused's conviction for parading near a courthouse in 
violation of state law because the parade had been held in reliance on 
authorization by high city officials. The reliance on official misstate
ment situation, while often referred to as a form of entrapment,143 is in 
reality a conceptually distinct defense predicated on the concept of 
governmental estoppel to punish a person who has reasonahly relied 
on erroneous official advice that his proposed conduct would be ]aw
ful,144 Thus, in asserting a defense based on 'an official misstatement of 
law, neither the element of active inducement nor the intent to bring 
about the commission of a crime need be present. 

The defense of unlawfnl entrapment, heing of jnrlicial origin, re
quires a thorough analysis of the major Supreme Court decisions.145 

Sorrd7s v. United States involved a prosecution under the National 
Prohibition Act for selling whiskey to an undercover Federal agent. 
The evidence was characterized as "sufficient to warrant a finding that 
the act for which defendant was prosecuted was instigated by the pro
hibition agent, that it was the creature of his purpose, that the defend
ant hud no previous disposition to commit it but was an industrious, 
law-abiding citizen, and that the agent lured defendant, otherwise in
nocent, to its commission by repeated and persistent solicitation." 146 

The question before the Court was whether, on these facts, the rulings 

131 Sorrell8 v. United States, '287 U.S. 435) (19~2): Sherman v. United State8. '356 U.S. 
IIS9 (1958): LOTlez v. United States, lI73 U.S. 427 (1!l6I1l: ORbl)rn, v. 71nitpd state •• lIRIl 
U.S. 323: (1966): Unite!J, States v. Russell, 411 U.S. 423 (197'3); Hampton v. United 
States, 425 U.S. ')84 (1976). 

138 See United St.ate8 v. RU8sell, Sltnra note 137. nt 4115, 
''''' Rce g'lIith v. United States. 331 F.2d 784, 790-791 (D.C. Clr. 1964). 
140 See Worldnlr Pnners, '!lP. 310-312. 
1413AO U.S. 423 (1959). 
;:~ yJ~ nY~7f59 (1965 . 
144 See Note. Applying JiJstoppel Principles in Oriminal Oa8es. 78 Yale L. J. 1046 (1969) ; 

Orfiel!l. The Defensr of Entrapment in tile Frnprnl Ol)ltrt .•• 1967 Dnl,p J. T,. 39, <i3-54. 
,., See Sorre18 v. United State8, sltpra note 137; Sherman v. United State8, supra note 

137: nnd United State8 v. RIl88ell, supra note 137. 
'~287 U,S. at 441. 
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of the courts below that there was no entrapment as a matter of law 
were correct. Eight justices thought the ruling erroneous but divided 
sharply over the nature of the entrapment defense. Chief Justice 
Hughes, writing for five members of the Court, held that the doctrine 
of entrapment was ~redicated on the view that Congress could not have 
intended that the processes of detection and enforcement should be 
abused by the instigation by government officials of an act on the part 
of persons otherwise il1ilJorent in order to lure them to its commission 
and to punish them." 141 The Court noted favorably the well established 
principle that "the fact that officers or employees of the Government 
merely afforded opportunities or facilities for the commission of the 
offense does not defeat the prosecution. Artifice and stratagem may bB 
employed to catch those engaged in criminal enterprises." 148 It stated, 
however, that "[a] different question is presented ,,,hen the criminal 
design originates with the officials of the Government, and they im
plant in the mind of an innocent person the disposition to commit the 
alleged offense and induce its commission in order that they may 
prosecute." 149 

The opinion of the majority further stated: 150 

[T]he defense of entrapment is not simply that the partic
ular act was committed at the instance of government officials. 
That is often the case where the J,Jroper action of these officials 
leads to the revelation of cl'lminal enterprises [citation 
omitted]. The predisposition and criminal design of the de
fendant are relevant. But the issues raised and the evidence 
adduced must be pertinent to the controlling question whether 
the defendant is a person otherwise innocent whom the Gov
ernment is seeking to punish for an alleged offense which is 
the product of the creative activity of its own officials. If that 
is the fact, common justice requires that the accused be per
mitted to prove it. 

The Chief Justice's opinion thus left no doubt that the gravamen 
of the defense of entrapment was not the propriety of the conduct of 
government agents but ruther the subjective guilt of the defendant, 
that is, his predisposition to commit the offense. 

Mr. Justice Roberts, in a concurring opinion for three members of 
the Court, approached the issue somewhat differently. He contended 
that the basis for an entrapment defense should be a rule of "public 
policy" based upon the integrity of the judicial process rather than 
upon imputed congressional intent. He emphasized, to a greater degree, 
the concern about improper government conduct and mdicated that 
the rationale for the defense ought not to be the innocence of the de
fendant but "the inherent right of the court not to be made the instru
ment of wrong." The opimon concluded that where inducement or 
instigation by the government was shown, the prosecution should not. 
be permitted in rebuttal to introduce evidence of the defendant~s 
predisposition.llll 

1<7ld. at 448 (emphasis added). 
148 Id. at 441. 
140 Id. at 442. 
1Oold. at 4>51. 
1S1 See id. at 453-459. 
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The Supreme Court next considered the entrapment defense in 
Sherman v. United States/52 which involved a conviction for selling 
narcotics to a government informer. All nine justices agreed that. on 
the evidence,158 entrapment was established as a matter of law. The 
Court, however, divided once again over the elements of the entrap
ment defense. Chief Justice Warren, writing for the majority, held 
that reversal was required under the rationale of the majority in Sor
rells, which he characterized as follows: 154 

In Sorrells v. United States, 287 U.S. 435, this Court 
firmly recognized the defense of entrapment in the federal 
courts. The intervening years have in no way detracted from 
the principles underlying that decision. The function of law 
enforcement is the prevention of crime and the apprehension 
of criminals. Manifestly, that function does not include the 
manufacturing of crime. Criminal activity is such that stealth 
and strategy are necessary weapons in the arsenal of the 
police officer. However, "A different question is presented 
when the criminal design originates with the officials of the 
Government, and they implant in the mind of an innocent 
person the dis1?osition to commit the alleged offense and in
duce its commlssion in order that they may prosecute." 287 
U.S. at 442. Then stealth and strategy become as objection
able police methods as the coerced confession and the unlaw
ful search. Congress could not have intended that its statutes 
were to be enforced by tempting illllocent persons into viola
tions. 

However, the fact that government agents "merely afford 
opportunities or facilities for the commission of the offense 
does not" constitute entrapment. Entrapment occurs only 
when the criminal conduct was "the product of the oreative 
activity" of law-enforcement officials. LEmphasis in original.] 
See 287 U.S. at 441, 451. To determine whether entrapment 
has been established, a line must be drawn behveen the trap 
for the unwary illllocent and the trap for the unwary 
criminal. 

The Court thus adhered to the majority view in Sorrells that the 
entrapment doctrine rests, in part, on a claim of subjective innocence 
which may be undermined by proof of the defendant's predisposition 
to commit the crime notwithstanding the government's instigation or 
persuasion. Moreover, the Court rejected the suggestion that it "re
assess the doctrine of entrapment according to principles allllounced 
in the separate opinion of Mr. Justice Roberts in Sorrells" stating in 
this regard: 155 

m 356 U.S. 8upra note 137. 
lO. The facts as detnlled in Chief Justice Warren's opinion for the Court showed that 

the informer met the defendant at a doctor's office where both were receiving treatment 
to be cured of narcotics addiction. After several such accidental meetings, the Informer 
asked the defendant If he knew of a source of narcotics since he (the Informer) was not 
responding to treatment. The defendant attempted to avoid the Issue but "after a number 
of rppltitions of the reque~t. prerlicatecl npon [thl' Informer'sl flrl'~\1mecl sufl'E'rlng," he 
ac.quiesced. Thereafter he purchased narcotics on several occasions from the source; and 
~hllred them with the Infurmer. collectlnl? from thp fnfortnrr n portfnn of the purchase 
price. The informer ultimately reported the defendant's adlviUes to Federal agents, who 
then observed sales of narcotics by the defendant to the informer. Ia at '37'1. 

m la. at 372-373. 
'''Ia. at 376-377. 
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.•. Mr. Justice Roberts as~:erted that although the defend
ant could claim that the Government had induced him to com
mit the crime, the Government could not reply by showing 
that the defendant's criminal conduct was due to his own 
readiness and not to the persuasion of government agents. The 
handicap thus placed on the prosecution is obvious .... 

The Court further quoted 156 from Judge Learned Hand's opinion in 
earlier proceedings in the case: 157 

"Indeed, it would seem probable that, if there were no reply 
[to the claim of inducement], it 'would be impossible ever to 
secure convictions of any offense which consist of transactions 
that are carried on in secret." 

In a concurring opinion for four justices, Mr. Justice Frankfurter, 
like Mr. Justice Roberts in Sorrells, advocated an entrapment defense 
predicated on the nature of police conduct. He emphasized that: 158 

This does not mean that the police may not act so as to 
detect those engaged in criminal conduct and ready and will
ing to commit further crimes should the occasion arise. Such 
indeed is their obligation. It does mean that in holding out 
inducements they should act in such a manner as is likely to 
induce to the commission of crime only these persons and not 
others who would normally avoid crime and through self
struggle resist ordinary temptations. These test shifts atten
tion from the record and predisposition of the particular de
fendant to the police and the likelihood, objectively consid
ered, that it would entrap only those ready and willing to 
commit crime. . . . 

In two subsequent cases involving an entrapment claim, the Su
preme Court found it unnecessary to reexamine the question disputed 
in Sorrells and Sh.erman as to t.he appropriate doctrinal foundation for 
the entrapment defense. In Osborn v. United States/59 a prosecution for 
endeavoring to bribe a member of the jury panel in a prospective 
criminal trial, the Court rejected a contention that entrapment had 
~een established as a matter'of law under SlLerman and Sorrells, stat
Ing.100 

Surely it was not a "trap for the unwary innocent," SlLer
man v. United States, 356 U.S. 369, 372, for Vick [an in
former] to tell the petitioner, truthfully, that he knew some 
of the members of the jury panel and that one of them was his 
cousin [Elliot]. And according to Vick he had said no more 
when the petitioner "jumped up," went out into the alley with 
him and initiated the effort to get Elliott "on our side." At the 

158 ld. at 377. 
101 United State8 v. Sherman, 200 F.2d 880. 882. The Supreme Court In Sherman also 

specifically reaffirmed the holding In Sorrell8 "that unless it can be decided as a matter of 
law, the Issue of whether a defendant has been entrapped Is for the jury as part of Its 
function of determining the guilt or Innocence of the accused." 356 U.S .. 8upra note 1'37 at 
377. In .illa8e/ale v. Unit ell State8, 356 U.S. 386 (1958), the Court, dividing as In SlHwuian, 
held that since the testimony on entrapment was conflicting, the Issue was properly 
submitted to the jury. 

108 356 U.S., 81tDra note 137, at 383-384. 
109 385 U.S. 323 (1966). 
160 ld. at 331-332. 

51-508 0 - 80 - 9 
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most, Vick's statement afforded the petitioner "opportunities 
or facilities" for the commission of a criminal offense, and 
that is a far cry from entrapment. Sherman v. United States, 
supra, at 372; Sorrells v. United States, 287 U.S. 435, 441 
[footnote omitted]. 

And in Lopez v. United States,l61 involving a government agent's 
feigned interest in an unsolicited bribe offer, the Court found that 
"under any approach," the defendant's claim of entrapment was in
substantial. 

In United States v. Russelllo2 the Supreme Court again embarked 
upon an in depth examination of the entrapment defense. Russell in- . 
volved a prosecution for manufacturing and selling methampheta
mine ("speed"). The predisposition of the defendant, who was engaged 
with others in the continuing manufacture of the drug, to commit 
the offenses was conceded. The evidence showed that an undercover 
agent, posing as a member of a syndicate desirous of controlling the 
manufacture of the drug in the region, offered to supply the defendant 
with a scarce (but not impossible to obtain) chemical ingredient 
needed in the manufacturing process, in return for one-half the quan
tity of the drug produced. The defendant accepted the agent's offer, 
was supplied with the chemical, and thereafter manufactured and 
sold the drug to the agent. He was convicted for these acts, but the 
court of appeals reversed on the basis of alternative holdings that the 
government's furnishing of an essential ingredient (a) constituted en
trapment as a matter of law, or (b) constituted an intolerable degree 
of governmental participation in the crime so as to violate constitu
tional due process. The Supreme Court, dividing five to four, reversed 
and reinstated the conviction. 

After reviewing the decisions ~ Sorrells and Sherman, the majority 
rejected the defendant's contentIOn that the role played by the under
cover agent in obtaining the conviction violated the Const.itution. 
Noting that the evidence disclosed not only that the chemical supplied 
by the agent could have been obtained without his services but that it 
had been in fact obtained on other occasions by the defendant and his 
associates, the Court stated: 163 

While we may some day be presented with a situation in 
which the conduct of law enforc('ment agents is so outrageous 
that due process principles would absolutely bar the govern
ment from invoking judicial processes to obtain a conviction, 
cf. Rochin v. Oalifornia, 342 U.S. 165 (1952), the instant case 
is distinctly not of that breed. [The agent's] contribution of 
propanone to the criminal enterprise already in process was 
scarcely objectionable. The chemical is by Itself a harmless 
substance and its possession is legal. While the Government 
may have been seeking to make it more difficult for drug rings, 
such as that of which [Russell] was a member, to obtain the 
chemical, the evidence described above shows that it nonethe
less was obtainable. The law enforcement conduct here stops 

lCl. 373 U.R. 427. 434 (1963). 
152 413. U.s. supra note 137. ,.3 I d. at 431-432. 
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far short of violating that "fundamental fairness, shocking to 
the universal sense of justice," mandated by the Due Process 
Clause of the Fifth Amendment. Kinsella v. United States 
ex Tel. Singleton, 361 U.S. 234, 246 (1960). 

The illicit manufacture of drugs is not a sporadic, iso
lated criminal incident, but a continuing, though illegal, busi
ness enterprise. In order to obtain convictions for illegally 
manufacturing drugs, the gathering of evidence of past un
lawful conduct frequently proves to be an all but impossible 
task. Thus in drug-related offenses law enforcement personnel 
have turned to one of the only practical means of detection: 
the infiltration of drug rings and a limited participation in 
their unlawful present practices. Such infiltration is a recog
nized and permissible means of investigation; if that be so. 
then the supply of some item of value that the drug ring 
requires must, as a general rule. also be permissible. For an 
agent will not be taken into the confidence of the illegal 
entrepreneurs unless he has something of value to offer them. 
Law enforcement tndics such as this can hardly be said to 
violate 'fundamental fairness" or "shocking to the universal 
sense of justice," lfinsella, supra . 

. The majority. also rejected defendant's argument that the tradi
tIOnal, nonconstItutional theory or entrapment should be broadened 
to include the agent's conduct. Although aclmow1edging that there 
had been criticism of the rule laid down in Sorrells and Sherman on 
the grounds that its basis in the implied intent of Congress is largely 
fictitious, that it creates an anomalous difference between the treat
ment of a defendant who is solicited by a private individual and one 
who is entrapped by a government agent, and that "predisposition" 
is often difficult to establish 164 the majority retorted that "at least 
equally cogent criticism has been made of the concurring views" in 
those cases. By way of illustration it cited the observation of Judge 
Learned Hand, quoted in Chief Justice Warren's opinion in Sherman, 
supra, that "if there were no reply [to the claim of inducement by 
government agents], it would be impossible ever to secure convictions 
of offenses which consist of transactions that are carried on in secret," 
and likewise pointed out that it did not "seem particularly desirable 
for the law to grant complete immunity from prosecution to one who 
himself planned to commit a crime, and then committed it, simply 
because government undercover agents subjected him to inducements 
which might have seduced a hypothetical mdividual who was not so 
predisposed." 165 The majority noted, finally, that expansion of the 
entrapment defense to make it focus solely on the quality of the gov
ernmental conduct, as done by the court below, would introduce "an 
unmanageably subjective standard" under which courts would assume 
the authority to dismiss prosecutions because of what they conceived 
to be "overzealous law enforcement." 

The dissenting justices indicated, in two separate opinions, that they 
would adopt the theory of entrapment espoused by Justices Roberts 

lOj ld. at 433. 
18$ 1 d. at 434. 
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and Frankfurter in Sorrels and Sherman, respectively.166 Mr. Justice 
Stewart, writing for three of the dissenting justices, stated: 16T 

In my view, a person's alleged "predisposition" to crime 
should not expose him to government participation in the 
criminal transaction that would be otherwise unlawful. 
[Footnote omitted] 

This does not mean, of course, that the Government's use 
of undercover activity, strategy, or deception is necessarily 
unlawful. Lewi8 v. United State8, 385 U.S. 206, 208-209 
(1966). Indeed, many crimes, especially so-called victimless 
crimes, could not otherwise be detected. Thus, government 
agents may engage in conduct that is likely, when objectively 
considered, to afford a person ready and willing to commit 
the crime an opportunity to do so. Osborn v'. United State8, 
385 U.S. 323, 331-332 (1966). See also Sherman v. United 
States, supra, at 383-384 (Frankfurter, J., concurrin~). 

But wll.en the agent's involvement in criminal actIvities 
goes beyond the mere offering of such an opportunity, and 
when their conduct is of a kind that could induce or instigate 
the commission of a crime by one not ready and willing to 
commit it, then-regardless of the character or propensIties 
of the particular person induced-I think entrapment has 
occurred .•.. 

Most recently in Hampton v. United States,168 the Court considered 
a factual variation on the R~lssell theme; in Hampton, the question 
was whether, assuming the defendant had been supplied heroin by a 
government informer, he was entitled to an instruction that public 
policy or the Constitution would forbid his conviction for selling the 
heroin to an undercover narcotics agent, notwithstanding his (the de
fendant's) conceded predisposition to commit the offense. The defend
ant argued that the case was distinguishable from Russell in that what 
had been furnished by the government was not a mere lawful ingredi
ent of an illicit narcotic substance but the very contraband on which 
the conviction was based. 

Five of the eight justices participating in the decision voted to 
affirm the conviction. All of these justices agreed that, in view of the 
defendant's conceded predisposition, the classic defense of entrapment 
itself was not a vailable. The prevailing opinion for three members of 
the Court (Burger, C,T flnd Rphnqnict nnrl White, .T.T) took the posi
tion that the finding of predisposition likewise precluded a holding 
that constitutional due process had been violated, and also stated that, 
given predisposition, the remedy for any official overstepping of the 
proppr boundaries of law enforcement conduct was by way of admin
istrative or criminal action against the officers themselves, rather than 
by the creation of judicial remedies "freeing the equally culpable 
defendant". Two members of the Court (Powell and Blackmun, JJ) 
in a concurring opinion ngreed that the government's action in the case 
(even accepting arguendo defendant's version of the facts) had neither 
violated constitutional due process nor supported an invocation of the 

1COld. at 436-450. 
1611d. at 444-446. 
, .. 425 U.S. 484 (1976). 
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Court's supervisory powers; but ~he concurring opinion was umyilling 
to endorse the plurality's conclusIOn that "no matter whf.tt the CIrcum
stances, neither due process principles nor our supervisory powe~ could 
support a bar to conviction in any case where the Government IS able 
to-prove predisposition." 169 

Three members of the Court (Stewart, Brennan,and Marshall, JJ) 
while reaffirming adherence to the minority view of entrapment 
espoused by Justice Stewart in Russell, indicated that they would have 
reversed the defendant's conviction as an exercise of supervisory 
power, on the ground that the government's involvement in the offense 
exceeded permissible limits. 

A comparison of the competing views of the entrapment defense 
as they nave emerged in the Sorrells, Sherman, and Russell line of 
cases reveals a considerable area of common ground occupied by the 
respective rationales. Under either theory, for example, entrapment 
may result only from governmental inducement; inducement to 
wrongdoing by a private person does not er;tablish the defense. Simi
larly 'both prevailing doctrine and the minority formulation recognize 
that undercover actIvity, artifice, and stratagem, as well as the mere 
furnishing of an opportunity or facility to commit an offense, do not 
constitute unlawful entraement. Where the two theories differ almost 
exclusively is on the questlOn whether predisposition of the defendant 
is an element of the defense. While this difference may result in diver
gent conclusions being reached as to the availability of the defense in 
certain factual settings, it is relatively rare for Federal agents to 
engage in active inducement beyond the level that would cause a 
normally law-abiding verson to be unable to resist commission of an 
offense. Interestingly, m only one of the five previously discussed en
trapment cases to reach the Supreme Court--Ru8sell--was there any 
indication that the choice of theory might determine the outcome, and 
even then the conclusion of the dissenters that it would do so is open 
to serious question. l7O In a practical sense, therefore, it is fair to say 
that the difference in choice of theory ha~ its. major impact on proce
dural aspects of the defense (e.g., determmatlOn by court or jury and 
burden of proof). 

Since, under the prevailing theory, the entrapment defense is not 
constitutionally rooted but reflects a judicial determination of Con
gress' implicit intent in enacting penal statutes not to entrap indi
vicluals,l7l it follows that Congress may define, limit or prohibit the de
fense altogether as it sees fit. The majority in Sorrells suggested that,172 

,., In 0. footnote, the opinion stressed, however, that (42ti U.S. at 49ti, note 7) : 
tile ca~p, if flny, JIl wlllch proof of predisposition is not dispositive will be rflrc. 
Polict' overlnyo\vement in Clime ,,"ouW have to reach II demonstrable level of out
rl\geousnpss before it couW bar convictioll. '£hls would be especially dillicult to show 
with l'esIlect to contraband offenses, which are so difficult to detect in the absence 
of undercover government involvement. One CllllllOt easily exaggerate the problems 
confronted by law enforcement authorities in deallllg eJl'ectlvely with IHl expallfllng nfll'
cotlcs traffic, cf. Unite,l Stute8 v. R'ussell, 81lpra note 137,' Itt "132; L. Tiffany, D. 
McIntyre. & D. Rotenberg. Detection of Crime 263-264 (1967), which Is one of the 
major contributing causes of escalating crime in Ollr cities. See President's Commis
sion on Ll\w Enforcement and Administrntion of .Tllstice. ~'he Challeuge of CrimI) in a 
Free Society, 221-222 (11l67). Enforcement ollicials tllel'efore Illust be flllowed flexi
l:ll!ty adequate to counter effectively snch criminal activity. 

170 It is doubtful that an undel'cover agent's offer to supply an essential ingredient needed 
to manufacture an lllielt drug, in return for a share of the product, is so irresistibly 
tempting that It would incluce an average law-abiding person to accept ·the bargain and 
commit the ottense. 

111 See United States v. Russell, 81l1lra, note 137. 
IT.t Sorrells v. United States, 8upra, note 137, at 450--451. 
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even without an explicit congressional statement with regard to the 
nona}?plicability of the entrapment defense, the courts ·might construe 
certam statutes creating "heinous" or "revolting" crimes as not allow
ing the defense. 

Congress, however, has never legislated with regard to the entrap
ment defense, and subsequent Federal cases have not adopted the 
Sorrell8 suggestion. Thus, current case law apparently admits the 
defense in all cases.113 

Entrapment into committing an initial offense has been held to be a 
defense to prosecution for subsequent transactions which were not in
dependent,m but an initial entrapment will not confer immunity as to 
future, unrelated transactions.l16 

There is also authority for the proposition that one engaged in a 
criminal activity in a non-Federal jurisdiction mav avail himself of 
the defense if he w~s pressured or trapped into conducting the activity 
so as to violate Federallaw.11G 

As previously indicated, a basic element of the defense of entrap
ment is that the defense be induced by the government. l11 Inducement 
by a private party cannot form the basis for an entrapment defense.178 

However, the entrapper need not be an official in the legal sense. It is 
sufficient if an agency relationship exists, such as with an informant~179 
even if officials are not aware of the details of the informant's activ
ities.lao Similarly, State law officers, though independent, have been 
held not such strangers to Federal law enforcement as to preclude a 
defense based on their conduct.l8l 

It is not wholly settled whether an accused may derivatively defend 
on the ground that his accomplice was entrapped. A number of cases 
have held that he may not, on the theory that he must show that his 
own innocence was overcome by official action.182 Apparently to the 
contrary is Klosterman v. United States.183 However, the Klosterman 
case may be harmonized as involving the use by the government of the 
codefendant as an unwitting agent to convey the inducement to a par
ticular target. 

Examples of official conduct held not to constitute entrapment as a 
matter of law have been the following: 

(1) decoy letters soliciting the mailing of obscene material; 184 

173 See United, States v. Bowe, 360 F.2d 1 (2d Cir.) cert. denied, 385 U.S. 961 (1966) 
(apnlylng the defense In the Statute of Liberty bomb plot case). 

174 Sherman v. United, State., supra note 137. at 374. 
115 United, States v. Hltie, 407 F.2d 905, 907 (2d ·Cir.), alI'd sllb nom. Minor v. United 

StateA,396 U.S. 87 (1960). 
17. See Carbajal·Portillo v. u.nited, States, 396 F.2d 944, 946-947 (9th Clr. 1968) 

(MexIcan nllrcotlcs dealer pressured tnto crossing border); United States v. Kros, 206 
F. SUTlT}. 972 (E.D. Pa. 1969) (amateur pornographer traPPI'd Into maIlIng fIlm). 

1'17 This does not mean that every time a person Is entrapped by It government officIal 
the defense Is a vallable. The public servant must be acting In an officIal capacity, offer
ing inducements for a legitimate law enforcement purpose rather than In alo 'Of It crimI
nal frollc of hIs own such as a bribe. See ACalato/ski Y. U-nited, States. 179 F.2d 905. 917-
918 (1st Cir. 1950); and see generally United States v. Bal'ker, '546 F.2d 940. 960-961 
(D.C. Clr. 1976) (Levanthal, J. dlssenting) (the majority In Barker did not dIscuss tbe 
entrapment claim, reversing the conviction on other ll'rounrls). 

178 See. e.g., Encinas·Sferra8 v. United St(1.tes, 401 F.2d 228 (9·th Cir. 1968) ; Pear80n v. 
Tlt,/·ted, States, '378 F.2d 565. 560-561 (5th Clr. 1967). 

110 See, e.g., Notaro y. [inited. States, 363 F.2d 169 (9th Cir. 1966). 
180 Sherman v. United, States, 81tTlra note 137, at 373-375. 
,., Henderson v. United, States, 2'37 F.2d 169, 174-176 (5th Clr. 1956). 
183 allrlJa.ial,POI·til!o V. TJn.itefl. Stutes. BUPI"O. note 176: Ul1itPr/. "'lta·tRs v. Dorlso1/.. 481 

IP.2d 656, 658 n. 3 (5th Clr. 1973) ; Orisp v. United States, 262 F.2d 68 {4th Cir. 1955} ; 
ano Uniterl States v. Perkins. 190 F.20 49 (7th Cir. 10ii1 l. 

,., 248 F.2rl 191 ('3d Cir. 1l}57). See Johnson v. United, States, 317 F.2d 127, 133 (D.C. 
Clr. 1963) (dissenting opinion). 

'" See, e.g., Grimm v. United State8, 156 U.S. 604 (1895); Andrew8 v. United States, 
162 U.S. 420 (1896). 
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(2) using a decoy letter containing money to trap an embezzling 
postal employee; 185 

(3) undercover purchase of contraband; :1.86 

(4) supplying essential ingredient or facility, which may be diffi
cult to obtain, for commission of offense; 181 

( 5) feigning interest in l1 bribe offer; 188 

(6) offer of bribe to officer suspected of corruption in an amount not 
exceeding the degree of temptation to which he would normally be 
exposed .189 

(7) u~e of a contingent fee arrangement to pay informers; 190 

(8) informer's mention to defense counsel of his relationship to 
prospective juror, precipitating suggestion that juror be corruptly 
a pJ?roached; 191 

(9) allowing completed delivery of intercepted contraband or in
criminating evidence, where defendant set the chain of events in 
motion' 192 

(10) 'failing to remove a corrupt officer so as to preclude a bribe 
offer.1D3 

Examples of conduct determined as a matter of law to be entrapment 
are less frequent, since most often the evidence is found to warrant sub
mission to the jury. A few such examples are, however, set forth 
below: 

(1) Sale of liquor to government agent disguised to deceive de
fendant into thinking he was not an Indian to whom liquor could not 
be sold; 194 

(2) repeated solicitations of narcotics by addict informer claiming 
to be suffering from withdm wal ; 195 

(3) informer's supplying of contraband (heroin) to defendant to 
sell to undercover agenU9G 

Under the prevailing theory of entrapment, unless it can be decided 
as a matter of law, the issue of whether a defendant has been entrapped 

J.8,l See, e.g., Goode v. Unite(l. States, 159 U.S. 663 (1895). Goode, Grimm, and Andrcws, 
8upra note 184, were cited with approvul in Sorrells Y. Unitec! States, 8upra note 137, at 
441. 

,,;<, See, e.g., Oasey v. United States, 276 U.S. 413 (1928) ; Lewis v. Uniteel States, 385 
U.S. 206 (1966). 

187 Se~, e.g., United States v. Russen, supra note 137 ; United States v. OrolDton, 482 F.2d 
231.234 (9th Clr. 1973). 

188 See, e.g., Lopez \'. United States, 8llpra note 1'37. 
'''' See, e.g., United Statcs Y. SaribCl', 4 F.2d 97 (6th Clr. 192;;). 
11)0 See. e.g .. Ullited States v, Grime8, 438 F.2cl 391-396 (6th Cir.), cert, denlcr1, 402 

U.S .. 989 (1971), and cases cited therein; United States v. Ol/omo, 479 F.2d 688, 691-69'2 
(2d 'Clr.), cert. denied, 414 U.S. 1002 (1973); United States v. Jenkins, 480 F.2d 1'198 
(5th CII'.), cert. denied, 414 U.S. 913 (19;3). The only possible exception Is the situa
tion where a contingent fee system is Ilsed to produce evidence against particular de
fendnnts IlS to crimes not yet committed. See Williamson v. United States, 311 F.2d 
441 (5th Clr. 1962). However, even in these circumstances, G-rimes, supra, holds that 
the question whether the Infol'maut manufactured the crime In order to obtain the 
fee In\'olves n question of credibility of testimony which the trier of fact must decide. 
~Ioreover, the lJ'lfth Circuit has limited lVilliam80n so that It does not apply when the 
government hns cause to suspect that the defendant is engaged in illicit activity. See 
Sears v. Ullitell States, 343 F.2d 130, 144 (nth Clr. 1065). 

101. Osborn v. United States, 811p'-a note 159. 
,.' Denson v. United States, 424 F.2d 329.3~0 (,10th 'Cir.), cert. denied. 400 U.S. 844 

(1970) ; Glavin v, United States1 396 F.2d 725 (9th Clr.) , cert. denied. 393 U.S. 926 (1968). 
'.' United States v. Irw·in, 35'1 F.2d 192, 199 (2d Clr. 1965), cert. denied, 383 U.S. 967 

(19613). 
,., Voves v. United States, 249 F. 191 17th Cir. 1918) ; United. States Y. Healy, 202 F. 

349 lD. Mont. 1913). If the crime of Be lin!; liquor to an Indian recluired lmowledge or 
the purchnser's Indlnn ~tatlls. these cnses would present n elasslc "frame-up" scennrlo. 
See pp. 136-137. However, they are properly classified ns instances of entrapment since 
the crime was one not requiring scienter, and the government's deception therefore in
duced the defendnnt to commit all the elements of the crime. 

,., Sherman v. United States. swpra note 137. 
1M United States v. Bucno. 447 F.2d 903 (5th Cir. 1971) ; Uniteel States v. Ohisum, 312 

F. Supp. 1307 (C.D. Cal. 1970). The rationale of these cases, has, however, been effec· 
tlvely vltlated by the holding In Hampton., discllssed earlier. 
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"is for the jury as part of its function of determining the guilt or inno
cence of the accused." 197 The concurring opinions in Sherman and S 0'1'

reUs, which treat the defense as unrelated to innocence and instead 
directed solely at the quality of the government's law enforcement. 
methods, would provide that the issue of entrapment be submitted to 
the court. ' 

Although never specifically ruled upon by the Supreme Court, the 
position uniformly taken by the courts of appeals is that t.he ultimate 
burden of disproving entrapment rests on the government beyond a 
reasonable doubt.19s The courts vary, however, as to the type of proof 
required in order to cause the government to introduce evidence to 
meet its burden. Some circuits require merely that the accllsed show 
"some indication," through government witnesses or otherwise, that a 
government agent corrupted him.199 Othe1' courts separate the elements 
and require that the accused first show by a preponderance of the 0vi
dence that the government induced him to commit the offense, where
upon the government must reply by proving the accused's predispo
sition.200 

Ifrom time to time, defendants have attempted to argue that, prior 
to approaching an individual and employing a stratagem or oppor
tunity to cause him to commit a crime, the government should havo 
reasonable suspicion or probable cause to believe that he is engaged in 
criminal activity. The contention has been steadfastly rejected, on the 
ground that merely offering such inducements is a legitimate investi
gative technique for which no showing of reasonableness is required.2ot 

The defense of entrapment is most commonly asserted hy a defend
ant who confesses his crime but seeks to avoid punishment hy claiming 
that he was induced to commit it by the government. An issue which 
has divided the courts, hmvever, is whether a defendant who does not 
admit the crime, denies it, or otherwise presents an inconsistent de
fense, may assert entrapment. The weight of authority seems to require 
admission.202 

However, the First and Fifth Circuits mollify the doctrine by per
mitting the accused to raise the defense if he has merely put the 
government to its proof, l.l1lt not if he has affirmatively denied the 
transaction.203 Two ,circuits have ruled that the defendant may assert 
entrapment even if he affirmatively denies the criminal acts/04 and 
there is dictum to the same effect in a case from the Fourth Cir
cuit.205 Two circuits apparently consider the question open.206 

10'1 Sherman v. United States, supra. note 137, at 377; see also Sorrells v. United States, 
supra note 137, at 452. 

>I,. E.g., Notaro v. United States, supra note 179; Government of Virgin Islands ' .. Oruz, 
478 F.2d 712, 716 (M Clr. 197'3) ; United States v. Harrell, 436 F.2d 606, 612 (5th 'Glr. 
1970). 

109 See Kadis v. United States, 0373 F.2d 370. 373-374 (1st Clr. 1967) . 
• 00 flee United States v. Viviano, 437 F.2d 295, 298-299 (2d Clr.), cert. denied, 402 U.S. 

983 (19i1). 
201 Rp.e I(adis v. United States, supra note 190. at 373. and cases cited therein • 
• 00 See United Stutes y. Rodriguez, 433 F.2d 760 f1st ('Jr.), cert. denied, 401 U.S. 043 

(19'71) ; United States v. Piakle, 4'24 F.2d 528 (5th Clr. 1970) : United States v. Georgiolt, 
3'33 F.2d 440 (7th Clr.), cert. denied, 379 U.S. 901 (1964) ; Wilson v. United States, 409 
F.2d 184, 187 (9th Clr.), cert. denied, 39-5 U.S. 983 (1969); U'lited States v. Freeman, 
412 F.2d 1181, 118'3 (10th Cir. 1969). 

::03 Spc Gorin v. Unite!l State8, 313 F.2d 641. 654 n.10 Ost Cir.). cert. denied, 374 U.S. 
829 (1963) ; Sears v. United States, 3M! F.2d 139. 142-144 (5th Clr.1965) . 

... Hansford v. United States. HO:!. F.2d 219 (D.C. Clr. 1962) ; U"ited States v. Denlma, 
523 F.2d 981 (9th Clr. 1975) (en banal. 

2O!S Orisp v. United Stutes, supra note 182. at 70 . 
• 00 See Kibby v. United States, 372 F.2d 598 (8th Cir.) , cert. denied, 387 U.S. 931 (1967) ; 

United States v. Bishop, 367 F.2d 806 (2d Clr. 1966). 
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In holding in Sorrells and Sherman that the defense of entrapment 

is linked to innocence, so that the defendant's predisposition to com;
mit the crime is pertinent, the Supreme Co.nrt recognized that some 
evidence bearing on the defendant's character and criminal propensity 
must necessarily be admissible. In SO'J"T'elZs, the majority stated: 207 

[I]f the defendant seeks acquittal by reason 6f..entrap
ment he cannot complain of an appropriate and seu.1.'ching 
inquiry into his own conduct and predisposition v,s Qearing 
upon that issue. . . . . 

This language was quoted in Sherman,208 where the Court noted 
without disapproval the fact that the government had introduced 
evidence of two prior convictions of the accused for narcotics offenses 
in an attempt to prove predisposition.209 Subsequent decisions of lower 
courts have confirmed that evidence of prior convictions, if not too 
remote, is admissible.no In addition, evidence of the accused's reputa
tion, and other hearsay may be admissible to show his propensity.2l1 
Several courts, however, have placed limits on the nature of the evi. 
dence that can be received for this purpose holding that its probative 
value must be weighed against its potential for undue prejudice.212 

10. Otfiaial Misstatement of Law 
The Supreme Court has clearly recognized a general defense to 

criminal prosecution based upon the furnishing of official, erroneous 
information as to what the law requires. Although sometimes denom
inated as a form of entrapment, or predicated on more fundamental 
principles of due process, its essential rationale is one of estoppel 
resting on the basic notion that it would be unfair to impose penal sanc
tions in light of the governmental misleading.213 Many courts have 
confusingly treated the defense as a problem involving a mistake of 
law on the part of the defendant which may be excused.214 In reality, 
however, the more significant mistake is not that of the defendant, but 
of the official (or court) responsible for administering or interpreting 

207 287 U.S., 811pra note 137, at 451. 
20S Sherman v. Uuited State8, 8upra note 137, at 373. 
200 Id. at 375-376. The Court held, however, that the two convictions, occurring, reo 

spectil'ely, five and nine years before the time of the alleged offense, were Insufficient to 
estaIJlish the defendant's predisposition, particularly as he was then undergoing treatment 
for his ad(lidion. 

210 E.g., United States Y. Tyson, 470 F.2d 381, 384--<385 (D.C. C1r. 1972)., cert. denied, 
410 U.S. 985 (197'3). 

2U S~e United States V. RUMen, supra note 137. at 443 (Stewart •. T. dissenting). 
21. See United States v. Ambrose, 483 F.2d 742, 748 (6th Clr. 1973). and cases cited 

therein; see also Hansford V. United States, s!tpm note 204, nt 223-226 (uncorroc'Orated 
testimony of a police officer that he had witnessed previous sales of narcotics by the 
defpnrlnnt hplrllnnrlmiRRlblp on i""!1P of pTPrllRnMitfon 1. 

213 See In general Note, .Applying Estoppel Principle8 in Orimina! Law, 78 Yale L.J. 1046 
(1969). 

''''' That there Is an overlap between the two defenses cannot be denied. However, recog
nizing and applying the narrower estoppel defense when the circumstances warrant Is 
Important since it may enable courts to avoid construing statutes In a strained fashion. so 
as to import a culpablllty requirement which the defendant's mlstal,e may then be said to 
have negated. An example of a possibly wrong npollcatlon of the general mistake of law 
defpnse when the narrower defense of rellance on olflcial misstatement was clearly available 
Is United States v. Stagman, 446 F.2d 489 (6th Clr. 1971), a prosecution under 18 U.S.-C. 
1952 for using Interstate faclllties to promote a business enterprise involving gambllng In 
violation of State law. In that case, the defendants claimed that their bingo game had 
been carried on in reasonable and good faith rellance upon advice (later determined to be 
erroneous) from the sheriff. and an assistant commonwealth attorney that It was lawful 
under State law. Ratller than reverse the convictions on the basis of the defense of 
reliance on official misstatement of law, the court of appeals construed the Federal statute, 
In debatable fashion, as requiring knowledge of the unlawfulness of the conduct under 
State law, thereby enabling the convictions to be overturned on the ground that thl.' 
defendants' mistake had negated a mental state necessary for commission of the offense. 
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the law. Thus, for pBnal pufposes, if reliance by the defendnnt was 
appropriate under the circumstances, he should be considered as hav
ing conformed with the law.215 

The Supreme Court has dealt with the defense of "authoritative" 
misleading in a variety of contexts. In Johnson v. United States,216 the 
defendant erroneously invoked the Fifth .A1l1endment privilege 
against self-incrimination in reliance upon a ruling of the trial judge, 
who allowed the prosecutor to comment adversely on the defendant's 
refusal to testify. In later exerciRing its supervisory power over the 
Federal courts to disapprove the practice of commenting adversely 
on a defendant's invocation of the Fifth Amendment privilege in these 
circumstances, the Supreme Court stated: 217 

An accused having the assurance of the court that his claim 
of privilege would be granted might well be entrapped if his 
assertion of the privilege could then be used against him. 
* * * 

We would of course not be concerned with the matter if it 
turned only on the quality of legal advice which (the de
fendant) received. But the responsibility for misuse of the 
grant of the claim of privilege is the court's. 

The next case to deal at length with the official misstatement defense 
was Raley v. Ohio.2lB There a State investigative commission advised 
four witnesses that they could invoke the privilege against self-incrimi
nation-which they all did-whEe in fact a State statute existed 
conferring automatic immunity from prosecution (and thus preclud
ing 'an invocation of the Fifth Amendment privilege). The witnesses 
were subsequently convicted for 00ntempt for failure to answer the 
questions. The Supreme Court unanimously reversed as to three of 
the defendants, stating that to sustain the convictions would be "to 
sanction ,an indefensible sort of entrapment by the State-convicting 
a citizen for exercising a privilege which the State had clearly told 
him was available to him." 219 The conviction of the fourth defendant 
was affirmed by an equally divided court, on the ground that he did 
not rely on the advice or determination of the commission in refusing 
to answer a particular question.22o 

The Raley principle was extended in Oorn v. Louisiana to a police 
chief trying to control a demonstration in progress. The defendant 
was convicted for having paraded "near a building housing a court" 
with intent to interfere with the administration of justice. The Su
preme Court construed the evidence as establishing that the police 
chief had given permission, which was relied upon by the demonstra
tors, for the demonstration to take place across the street from the 

21li See Hall, Ignorance and Mistake ill ariminal Law,33 Ind. L.J'. 1, 25-27 (19U7). 
216 318 U.S. 189 (1943). 
211Id. at 197, 199. 
218 360 U. S. 423 (1959). 
21B Id. at 438-439. 443. 
220 Both Johnson and Raley refer to the defense here as a form of entrapment. Although 

relian'ce on official misstatement of law Is related to entrapment in that they share the 
theme that criminal conduct has been induced by official action. the defenses differ signifi
cantly in th'lt true entrapment involves governmental activity of a much more active 
nature creating the disposition In an otherwise innocent person to commit a crime; officIal 
misstatement. on the other hand •. contains no element of solicitation or exhortation to 
criminal conduct, but consists of the comparatively passive conduct of furnishing an 
erroneous legal In terpreta tlon. 
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courthouse. Notwithstanding the subsequent judicial determination 
that the demonstration was "near" the courth(luse, the Oourt viewed 
the "on-the-spot permission" as an official interpreta:tion that across 
the street was not "near" the courthouse for this particular demon
stration.221 Accordingly, it held that conviction amounted to the "inde
fe~sible sort of entrapment" present in Raley-convicting a citizen for 
domg what the State had clearly authorized. To the dissentin (J' justices' 
complaint, among others, that the police chief could not ~uthorize 
violations of his State's criminal laws, the majority answered tha,t it 
read the statute as containing this narrow regulatory discretion for 
purposes of a permissible peaceful demonstration, stating that it :is 
"a far cry from allowing one to commit for example, murder, or 
robbery." 222 

Raley was applied again in United; State8 v. Laub,22S involving 
criminal charges arising out of area travel restrictions on travel to 
Ouba under a practice uniformly represented by the State Depart
ment as not falling within any criminal provisions. The Oourt ob
served that "( 0) rdinarily, citizens may not be punished for actions 
undertaken in good faith reliance upon authoritative assurance that 
punishment will not attach .... We may not convict 'a citizen for 
exercising a privilege which the State clearly had told him was avail
able to him.'" 224 Significantly, in Laub, the Oourt did not require 
that the reliance upon the official misstatement occur as a result of 
a direct imparting of a legal interpreta:tion by a representative of the 
State (as in J ohmon, Raley, and OOrl), but deemed it sufficient ,that 
the defendant had relied on the existence of a well-known general 
position of the responsible official or agency.225 

The lower Federal courts have also recognized the doctrine. For ex
ample, in U'nited State8 v. Barker,22G the court reversed the convictions 
of two 'Watergate "footsoldiers" involved in the burglary of Dr. 
Fielding's office, because the trial judge erroneously precluded the 
defendants from seeking to establish that they took part in the break-in 
while laboring under a good faith and objectively reasonable belief 
that their act, which had been ordered by a higher government official, 
was in fact authorized in the name of national security.227 

The above decisions stand for the general proposition that a de
fendant may validly assert a defense to a criminal prosecution where 
he had a good faith belief that his conduct was lawful and he acted in 
conformity with and in reliance upon an official interpretation or state
ment of the law, subsequently determined to be erroneouS. 

For the doctrine to apply, there must have been a misstatement of 
law or other official conduct from which a misstatement can be inferred. 

m aoa; v. Louisiana, 379 U;S. 559 (1965). 
"'Id. at 569. The Court cited, in this regard, the '!\oIodel Penal 'Code, Sec. 2.04(3) (b). 
2-"3385 U.S. 475 (1967). 
l!24 Id. at 487. _ _ 
""" Sec also United States v. Pennsylvania Indus. O1lBm. aorp., 411 U.S. 65". 670-670 

(197'3). affirming the reversal of a conviction because the trial court had refused t nermit 
the defendant to try to prove that it had relied on a "long standing official adml '., 'atlve 
constrn-ctlon" of the nnplleable statute. 

l!2' 546 F.2cl 940 (D.C. Clr. 1976). 
'27 Spe also United States V. Ehrlichman, 5.46 F.2cl 910, 923-928 (D.C. Clr. J 976). cert. 

denle(l. 431 U.S. 933 (1977). recognizing the defense in the national security context but 
declining to apPly It In the absence of any evidence that the defendants' superiors-the 
Attorney General nnd the President-specifically authorized the Illegal break·in. 
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It is not enough, for examJ?le, that there has been official awareness 
of illegal conduct coupled wIth acquiescence or failure to prosecute for 
a period of time.228 However, the misleading activity need not always 
take the affirmative form of conveying false or incorrect information. 
In the context of the selective service laws, one court has held that the 
defense applies "where the local board, knowing full well that a regis
trant holds an erroneous impression of his rights or obligations in 
the selective service system, nevertheless fails to make any effort to 
correct the registrant's error or assist him in any way.229 

In order for the defense to be successfully asserted, there must also 
be more than mere subjective misleading; the reliance upon an official 
misstatement of law must have been reasonable. As stated in United 
States v. Lansing: 230 

(I) t is clear that more is required than a simple showing 
that the defendant was as a SUbjective matter misled, and that 
the crime resulted from his mistaken belief. 

When a defendant claims, as does appellant here, that his 
criminal conduct was the result of reliance on misleading in
formation furnished by the government, society's interest in 
the uniform enforcement of law requires at the very least that 
he be able to show that his reliance on the misleading informa
tion was reasonable-in the sense that a person sincerely 
desirous of obeying the law would have accepted the informa
tion as true, and would not have been put on notice to make 
further inquiries. 

'With respect to the reasonableness of reliance, the Federal courts 
have generally held that a party is entitled to rely upon judicial 
orders entered in his case at all levels without fear of criminal pro
secution, if the act or omission permitted thereunder is later deter
mined to be unlawful.231 However, as to non-parties, the question 
whether reliance is justified on lower court decisions is considerably 
more difficult. The Federal decisions, albeit sparse, seem to indicate 
that one not a party may I}ot rely on a decision of a lower court to 
justify his acts, even if he acted in good faith.232 It would also appear 
that the rule with respect to administrative decisions should be no 
different. 

23. E.g., United State8 v. Socony-Vaouum Oil 00., '310 U.S. 150, 225 (1940); Times
P/caYltne Pllblislllng 00. v. United States, 345 U.S. 594. 623-624 (1953). . 

... United states v. Timmins, 464 F.2d 385, 387 (9th Clr. 1972) (Involving 11 registrant 
who wrote to his 10cn1 board that, while he considered himself to be a conscientious object{)r 
on moral and religious grounds, he doubted whether he had the formal qualifications 
necessary to qunllfy as a conscientious objector, after rending Form 150 sent to him by 
the locnl board). The holding In Timmins mny well be uniquely confined to the selective 
service system, based upon the a.ffirmatlve obligation of that particular agency to assist 
selective service registrants. But cf. United States v. Insco, 496 F.2d 204, 20&-209 (5th 
Clr. 1974). 

230424 F.2d 225, Z27 (9th Cir. 1970). 
= See United States v. ManouBoo, 139 F.2d 90 (3d Cir. 1943) ; United StateB v. ToU::::i, 

450 F.2d S80 (9th Clr. 1971), reversing 323 F. SuPp. 2122 (C.D. Ca1.). However, what would 
have been reasonnble reliance will not excuse crlmlnnl conduct If the actor Is bent on 
wrongdoing and does not honestly believe that his conduct is lawful. ·Cf .. e.g., United States 
v. Painter, 314 F.2d 939,943 (4th Clr.), cert. denied, 374 U.S. 831 (1963) and cases cited 
therein. 

""" See United States v. Oalamaro, 137 F. Supp. 816-820 (E.D. Pa. 1956), rev'd on other 
grounds. 236 F.2d 182 (3d Clr.) , atr'd 354 U.S. 531 (1957); Leon V. United Stat!!s, 136 
A.2d 588, 590 (Mun. ct. App. D.C. 1957) ; see also State V. Str/gule8, 202 Iowa t318. 210 
N.W. 137 (1926) ; bQt see WilBon v. GO,.1I1011I, 291 Kv. 144. 163 S.W. 2rl 309 (1942) ; State 
V. Stout, 90 Okla. Crlm. 35, 210 P.2d 199 (1949). Cf. nlso United States V.'Pott8, 528 F.2d 
838 (9th Clr. 1975) (ell bmw), refusing to apply a decision overl'ullng a prior restrictive 
Interpretation of a gun control stntute retronctively, on the ground of lack of adequate 
notice to previous violators. 
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On the other hand, it is arguable that the requirements of "reason
able reliance" and !'good faith" belief in the legality of one's conduct 
should be dispensed with in the case of statutes and Supreme Court 
decisions; i.e., that these re;present such authoritative sources of law 
that, so long as they remalll in force, no criminal sanctions should 
attach to !1 person whose conduct is in conformity there:v~th.233 A simi
lar doctrllle prevails as to State statutes and the deCISIOns of State 
courts of last resort. For example, it has been held that in a situation 
where a statute repeals an older enactment, the charged act then occurs 
in conformity with the new statute, but the new statute is thereafter 
declared unconstitutional, the accused may successfully invoke the 
defense of official misstatement.234 Similarly, the defense has been ruled 
available for conduct occurring during the tenure of a decision by the 
highest court of u. State interpreting a statute or holding it uncon
stitutional, notwithstanding a subsequent decision overruling the prior 
interpretation or holding of invalidity.235 

SEOTION 502. APPLICATION AND SCOPE OF BARS AND DEFENSES 

This section provides that the bars and defenses to prosecution set 
forth in this code are not exclusive,2ae but the general subject matters 
covered constitute bars or defenses to prosecntions only to the extent 
described. In view of the decision not to codify general defenses, this 
section has a more limited utility. It is included, however, because the 
principle it states is needed to the extent the Code defines special 
defenses and affirmative defenses applicable to specific offenses, as well 
as general and special bars to prosecution. 

The standard here laid down for determining whether a ;particular 
defense-not specifically contained in the Code-may be lllterposed 
is substantially similar in operation to that contained in the assimila
tive crimes section 237 for determining when a State offense as opposed 
to a Federal offense applicable within the special jurisdiction of the 
United States applies. That is, if there is a defense 01' bar to prosecu
tion set forth in the Code, that provision is controlling to the extent 
that it is evident therefrom that Congress intended to reject variations 
of that defense or bar for application to the proposed Code. For exam
ple, section 1601 (c) makes it an affirmative defense to a felony-murder 
prosecution that the death was a reasonably foreseeable consequence 
of neither the underlying felony nor 1;he particular circumstances 
tmder which it was committed. In that context section 502 prevents, 
for instance, judicial development of a defense which would be simi
lar but would focus on the defendant's reasonable belief that no other 
participant was armed or intended to engage in conduct likely to 
result in death or serious bodily injury, such as is found in the New 
Yorklaw.238 

.~, But see 18 U.S.C. 2520 Which provld~s that a "good faitlL reliance on tI. court order 
or legislative authorization shall constitute tI. complete defense to any civil or criminal 
action brought under ... /lnv •.• laws." (Emphasis added.) 

"'" See Olaybook v. state, 164 Tenn. 440, 51 S.W. 2d 499 (1932) ; cf. Olark v. Altdcr8on, 
502 F.2d 1080 (3d Clr. 1974). 

":JOE.g., Oommonwealth v. Trousdale, 297 Ky. 724, 181 S.W. 2d 254 (1944) i State v. 
O'NeH, 147 Iowa 51'3, 126 N.W. 454 (1910); cf. also James v. United States, 366 213 
(1961). However, some courts have created nn exceptlnn to this doctrine where the condud 
was Inherently "wrongful or Immoral." See State v. Know, 186 N.W. 2d 614, 643 ( (SuP. 
Section 502. Ct. Iowa, 1971). 

C'!)G This provision was adopted pursuant to the suggestion of the New York City Bar 
Asso~latlon's Sneclal Committee. Hearings, p. 7707. 

231 Section 1861 of the Code • 
... See tbe discussion of section 1601 (c), infra. 
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SunCHA1'TER B.-BARB TO PROSECUTIOn 

This subchapter establishes the two main bases upon which any 
criminal prosecution may be barred without regard for the merits of 
the case. 

The first of the two sections (section 511) contuins the statute of 
limitations for this title, describing the circumstances under which 
prosecution is barred unless formal charges are lodged within a cer
tain period of time after the commission of the offense. While there is 
a statute of limitations of general applicability currently in title 18, 
there are numerous statutes of limitations of special appljcability 
scattered throughout title 18 and other titles of the United States Corle. 
A principal purpose served by section 511 is to have a uniform provi
sion for testing whether Federal prosecutions havo been seasonably 
instituted. The section largely reflects (while simplifying) current 
Ia w, but is also innovative in certain respects. 

Section 512 describes the circumstances under which prosecution 
is to be barred because of the age of an offender at the time of the com
mission of an offense (the conduct nevertheless being cognizable under 
the juvenile delinquency provisions of chapter 36). The section differs 
significantly from current Federalla w. 

SECTION 511. TIllIE LIMITATIONS 
1. In General 

This section addresses the problem of time limitations on the com
mencement of prosecutions. Although not known at common law 
and depending on their existence for le~islative eI1actment/ statutes 
of limitations are today a part of the crlminal law of virtually every 
State as well as the Federal government.2 

The primary reasons for restrictions of time revolve around ac
cepted notions that prompt investigation and prosecution insure that 
conviction or acquittal is a reliable result and not the product of 
faded memory or unavailable evidence; that time limitations may 
serve to encourage law enror,cement authorities to expedite their in
vestigation and discovery of crimes; that, with certain exceptions 
involving particularly heinous offenses or offenses which are secretive 
in nature and thus difficult to discover, ancient wrongs should not be 
resurrected; and that community security and economy in the alloca
tion of enforcement resources require that most effort be concentrated 
on recent crimes.s 

Existing statutes in the United States Code dealing with time lim
itations on prosecution, of general application to civilian offenses, ap
ply not only to offenses of national scope, but also to offenses prose
cuted in enclaves under the Assimilative Crimes Act, 18 U.S.C. 13/ and 
to offenses prosecuted under the District of Columbia Code.5 The Uni
form Code of Military Justice carries its own provisions as to time 

1 See Unlfoo States v, OarIar,', 191 U.S, 415", 478 (1905): UnUM State8 v. Marlon, 4.04 
U.S. 301. 311-318 (1971). 

, See Wo~k!ng l'nperR. p. 281. 
~ See TOrtRMe v. United Rtat~R. 3117 n.R. 112. 114-115 (1970): WorkIng PnperR. p. 2R1 
-I United, States v . .ti1tdem, 158 F. 996 (D.N.J'. 1908) ; see also section 1861 (Violating 

Stnte or Local Lnw in nn Enclave). 
8 Aal.lnll v. United States. 251 F.2d 909 (D.C. Clr. 1958), cert. denied, 851 0.1'1. tlRU 

(1059) . 
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limitations,6 which proposed section 511 would not affect. Of course, 
nothing in such statutes of limitations as now exist or as are here 
proposed affects a defendant's right to invoke the constitutional guar
antees of due process and speedy trial as the basis for dismissmg a 
prosecution, even though timely commenced under the applicable stat
ute of limitations.7 

Generally speaking, section 511 retains existing law in the area of 
statutes of limitations. However, it varies in some notable respects. 
First, the section vastly simplifies the present array of Federal statutes 
prescribing differing limitations periods for spedfic crimes by reduc
ing the applicable categories to three: (1) offenses as to which no 
time limitation is imposed; 8 (2) all other offenses besides infrac
tions, as to which a five-year limitation applies; and (3) infractions, 
which must be prosecuted within one year. Second, the section contains 
a few provisions which are innovations, e.g., 'a provision defining the 
circumstances in which a prosecution for a lesser included offense is to 
be de.emecl timely commenced even if the period of limitation has 
expired, where the period has not expired with respect to the parent 
offense cha.rged. Third, the section revises to some degree present law 
regarcling the suspension of the running of the statute of limitaMons 
because of the conceulment or absence from the jurisdiction of the 
alleged perpetrator of the offense. 
93. Present Federal Law 

A. Period of limitations 
Current Federal law contains a single statute prescribing a general 

period of limitations and 11 myriad of statutes of specific application. 
18 U.S.C. 3282 is the statute of general application. Enacted in 1954, 

it states that, "[e]xcept as otherwise expressly provided by law," a 
prosecution for a non-capital offense shall be instituted within five 
years after the offense was committed.9 

18 U.S.C. 3281 deals with capital offenses and provides that an in
dictment for an offense "punishable by death" may be filed at any time. 
However, as a result of recent Supreme Court holdings,lO it is likely 
that, with but a single exception-Public Law No. 93-366 (88 Stat. 409, 
August 5, 1974) (defining the offense of aircraft piracy and authoriz
ing the death penalty t'herefor under a complex set of procedures) 11_ 

none of the approximately fifteen death penalty provisions in the 
United States Code is valid.1.2 

• See 10 U.S.C. 843 . 
• See United I>'tntes V. Marion, supra note 1, exploring the relationship between statutes 

of limitatIons nne! these conRtltutlonnl rluhtll. 
8 Also included In the category of offenses having no time limitation is the espionage 

offense described in section 1121 (a) (1). 
• The generally applicable periOd of limitations was originally two years and was later 

Increased to three years before being expanded to its present term. See Working Papers, 
p.283. 

10 United States v. Jaokso'n, '390 U.8.570 (1968) : Pope v. United States, <392 U.S. 6.501, 
(1968) ; Furman v. Georgia, 408 U.S. 238 (1!J72) : Gre[J[J v. Georgia, 428 U.S. 153 (1970). 

II The Senate passed legisl'ation in the !J3d Congress to restore the dentll penalty ior 
certain offenses In a form designed to cure the constitutional Haws identified In the Jaok
Bon, Pope, and Furman cases. See 120 Congo Rec. S 3821 (Mar. 13, 1974, dally ed.) 
(Sena te passage of fl. 1401 ) . 

1!l It may, however, be possible to contend that notwithstanding the Invalidity of the 
denth penal tv, the unlimited time perIod In existing stntutes w,1l1cll formally carry that 
pennlty remnlnR applicable. See Goon v. United Stnt8s, 411 F.2rt 422, 425 (Rth Clr. 1969). 
noting but failing to resolve the !SRue. Compare also United Statcs v. McNallv, 485 F.2d 
378. 406·407 (8th Cir.) , cert. denied, 415 U.S. 978 (1973), with United. State8 V. Watson, 
496 F.2d 1125 (4th Clr. 1973). 
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18 U.S.C. 3283 provides a five-year time period for the bringing of 
prosecutions for violation of the "customs" or "slave trade" laws. Since 
the period prescribed is the same as that under section 3282, the statute 
is superfluous. 

18 U.S.C 3285 provides that a contempt proceeding under section 
402 of title 18 must be instituted within one year of the act complained 
of.13 It also provides that such proceeding is not a bar to further prose
cution for the same act.14 

18 U.S.C. 3286 is similarly directed to a single offense, and provides 
that a prosecution under 18 U.S.C. 2198 for seduction of a female pas
sen&er on board a United States vessel by an employee of the vessel 
shall be commenced within one year after the vessel arrives at its 
port of destination. 

18 U.S.C. 3291 provides that prosecutions for violations of national
ity, citizenship, and passport laws, or a conspiracy to violate such 
laws, shall be commenced within ten years after the commission of the 
offense.l5 

Section 19 of the Internal Security Act of 1950, 64 Stat. 1005, pro
vides a ten-year limitations period for prosecutions under the espio
nage statutes, 18 U.S.C. 792-794. 

50 U.S.C. 783(e) provides that a prosecution for an offense under 
that section, part of the Subversive Activities Control Act, shall be 
instituted within ten years after the commission of the offense.1o 

42 U.S.C. 2278 provides a similar ten-year period for prosecution 
of restricted data offenses under the atomic energy laws, 42 U.S.C 
2274-2278. 

26 U.S.C. 6531 provides that prosecutions for violation of the in
ternal revenue laws shall be commenced within three years after com
mission of the offense, except for eight enumerated categories of 
offenses as to which a six-year limitations period is made applicableP 

17 U.S.C. 115(a) provides that no criminal proceeding shall be 
maintained under title 17 unless commenced within three years after 
the cause of action arose. The provision is applicable to false affidavits 
aiding a claim to copyright (17 U.S.C. 18), willful infringement of 
a copyright for profit (17 U.S.C. 104), and fraudulflnt notice of a 
copyright (17 U.S.C. 105). 

2 U.S.C. 455 (a), part of the Federal Election Campaign Act 
Amendments of 1974, prescribes a three-year statute of limitations for 
violations of Subchapter I of the F.E.C.A., as amended (2 U.S.C. 
431-442) . 

13 Section 402 of title 18 punishes willful dlsobedlpnce of any lawful district court 
ordPr, procps~. or writ when the act donp IA alAo pnnl~hnble aA another crimInal offenAe. 
Section 402 thus docs not rench other disobedience of court orders punlsllable as con· 
tempt or contempts committed In the presence of the court. 

H This lattcr provision would seem to be unneccssary In view of court rulings that th! 
Double Jeopardy Clau~e of the Fifth Ampndment does not prohibit prosecntion for con· 
tempt and another substnntlve offense nrlsin/l' out of the same conduct. See ,!lIrnell v. 
MacOrac/.en, 294 U.S. 125, 151-152 (1935): United State8 v. Rollorson, 449 F.2d 1000 
(D.C. Cir. 1971). 

" The period was increased to ten ,ears from three yearA In 1951. The specifl'c offense. 
now covprerl by the ten·ypar period 0 section 3291 are 18 U.S.C. 1423-1428 and 18 U.S.C. 
1541-1544. Sep I\'or!dng Pnpers. ]1. 284 . 

•• Section 783 of title 50 punishes a c(}nspiracy or attempt to establish a totalltari</ln 
dlctatorRhlp tinder the nomination or control of a foreign government or Indiyidual. the 
communication of clas.iOcd information by nn employee of the United States to a per~oll 
known or heUeve!! to be an agent of n forel/l'n l!overnment or member of any Communist 
organization, and the obtaining or receipt, or attempted obtaining or receipt, by an agent 
of a foreign government or member of any Communist organization from an employee of 
the United States of any such classified Information. 

,. See Working Papers, p. 290. 
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B. Oontinuing oijenses 
The concept of a continuing offense addresses not the question of 

the lenO"th of the period of limitations, but rather when it begins to 
run. Be~ause the practical effect of a finding that an offense is continu
ing in nature is to extend the period within which a 1?r~sec1!tio'n may 
be commenced, the courts ha:ve ~eld that statutes of lImItatIOll gen~r
ally begin to run wIlen the CrIme lS complete ;lS and that an offense WIll 
be "treated as a continuing one only when the language of a statute or 
the nature of the offense itself compels the conclusion that Congress so 
intended.19 

Congress has expressly declared only three offenses to be continuing 
crimes. One statute, 18 U.S.C. 3284, provides that concealing the assets 
of a bankrupt or other debtor (i.e., under 18 U.S.C. 152) shall be a 
continuing offense until the debtor has been finally discharged or a 
discharge has been denied.20 The other enactments. 22 U.S.C. 618 (e) 
and 50 U.S.C. 856, deal with failures to register. Both provide that 
failinS'to register-in the case of the former, as a foreign agent having 
knowledge of, or having received instruction or assignment in, a for
eign espIOnage system-shall be deemed a continuing offense for as 
long as such failure exists. 

Despite the judicial policy in favor of "repose" 21 and the near pre
sumption against construing offenses as being continuing for statutes 
of limitations purposes, a number of offenses have been held to be con
tinuing crimes by their very nature. The foremost among these is a 
conspiracy which, the Supreme Court has held, continues as long as the 
conspirators engage in overt acts in furtherance of their plot.2~ Simi
larly, it has been held that possession of contraband offenses are con
tinuing crimes.23 And an indictment alleging a scheme to defraud by 
means of a false statement under 18 U.S.C. 1001 was held to charge a 
continuing offense.24 In addition the crime of an alien who "wiUfully 
remains" in the United States in excess of the time allowed in his con
ditional landing permit, in violation of 8 U.S.C. 1282 ( c), is probably 
a continuing offense for statute of limitations purposes.25 

The courts have, however, rejected most attempts to classify offenses 
as "continuing." In United States v. Irvine,2G it was held that a crime 
of wrongful withholding of a pension did not continue, for statute of 
limitations purposes, for however long the pension was withheld. The 

18 Pendergast v. United States, 3'17 U.S. 418 (1943). 
,. See TOl/ssie v. United States, supra note 3, at 112, 115 • 
.. In G1lglielmini Y. Unitecl States, 425 F.2d 439 (2d Cir.), cert. denied, 400 U.S, 820 

(1970), the court held that the rationale of this provision applied also to the situation 
where the bankrupt had waived the right to a discharge. 

21 See, e.g., United States Y. Scharton, 285 U.S. 518, 522 (1932). 
2!l United States v. Kissel, 218 U.S. 601, 607 (1910); Bl'olOn v. Elliott, 225 U.S 392, 

400-401 (19121: TnIlR .• ir v. rrnffrrl FlfatrR, 8t1pm note 3, at 112, 122;. Ree also United 
States v. Novak, 448 F.2d 134, 139 (7th Clr. 1971), cert. denied, 404 u.S. 1039 (1972). 

2!l Von Eichelberger v, untIed ~tate8, 252 1~.2d 184 (UthCir. lU58) • 
.. Bramblett v. United State8, 231 F.2d 489 (D.C. CII'.), cert. denied, 350 U.S. 1015 

(1956) ; see also United State8 v. Morri8on, 43 F,R.D. 516, 519 (N.D. Ill. 1967) (same 
holdIng as to fraudulent course of conduct under the Social Security Act, 42 U.S,C. 
408(c) ) . 

• 5 See United States v, Gore8, 356 U.S. 405 (1958) (so holding for purposes of venue) ; 
see also United States v, Brtlno, 328 l!'. Supp. 815, 825 (W.D. 1Il0. 1971) (holding that 
under 8 U.S.C. 1326, the crime of being "found" In the United States after having been 
deported Is continuous for so long as the allen Is present wltbin the country and Is not 
1Ilscovered) . 

"" U.S. 450 (1878). See Bridges v. United States, 346 U.S. 209 (1953); MaI'zani v. 
United states, 168 l!',2d 133 (D,C. Cir.), a/I'd by an equally divided court, 335 U,S. 895 
(11148) . 

51-508 0 - 80 - 10 
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making of a false statement in an official proceeding, unaccompanied 
by an allegation of a scheme to defraud, has also been held not to be 
a continuing crime. An indictment for contempt in the presence of 
the court, predicated upon the making of a misrepresentation, has been 
ruled not to be a continuing offense, notwithstanding subsequent con
tinuous cooperation in concealing the scheme to which the misrepre
sentation related, although the court noted that had the indictment 
charged an offense of broader sweep, such as an obstruction of justice, 
then the scheme would have constituted a continuing offense.27 Finally, 
in TOU8sie v. United States,28 a divided Court held that failing to regis
ter for the draft, as required within five days after one's eighteenth 
birthday, was not a continuing offense under 50 U.S.C. App. 462(0.), 
despite the existence of a longstanding Selective Service System regu
lation stating that the duty to register "shall continue at all times." 

O. Oommenoement of proseoution 
(i) In general.-Present Federal statutes and rules do not sepa

rately address the question of when a prosecution is commenced for 
statute of limitations purposes, but the great majority of limitations 
statutes are worded so as to hinge the commencement of prosecution 
to the return of an indictment or the filing of an information.29 Some 
conunentators consider that the modern view is to define commence
ment as occurring as early as when process is first issued, i.e., when a 
complaint is filed, rather than when an ~ndictment or information is 
filed. 3o A partial reflection of this view is found in 26 U.S.C. 6531, 
applicable to internal revenue offenses, which proV'ides that, if a "com
plaint is insbituted" within the limitations period prescribed (i.e., 
either three years or six years, depending on the type of internal rev
enue offense), then "the t,ime shall be extended until the date which is 
9 months after the date of the making of the complaint." 31 The courts 
have ruled that, in order to toll the statute of limitations, the complaint 
must be valid, i.e., it must establish probable cause to believe the ac
cused committed an offense.32 

(ii) Lesser inoluded otfenses.-Rule 3lf c) of the Federal Rules of 
Criminal Procedure permits a finding of'guilty of an offense neces
sarily included in the offense charged in appropriate evidentiary cir
cumstances. Out of this Rule arises the problem whether a conviction 
for a lesser included offense may be sustained where the lesser offense 
is barred by the statute of limitations even though the charged, parent 
offense is not. The law in most State jurisdictions, as well as the Dis
trict of Columbia, is that a conviction under the lesser included offense 
in these circumstances will not stand.33 Although the doctrine may 
work an injustice in some situations, the underlying rationale seems 

27 Pendergast Y. UlIited States, supra note 18, at 418-421. Pendergast thus stands for 
the propOSition thnt a criminal act which is transitory In nature cannot be extended oycr 
a period of tlmc simply because Its effects continue. See also United States v. Irvine, sllpra 
note 20. 

23 Supra note 3 . 
.. See, e.g., 18 U.S.C. 3282, whleh states that no [lerson shal! be "prosecl1tlJd, tried, or 

punished for any offense, not capital, unless the Indictment Is found or the Informa· 
tlon Is Instituted within live years •••• " 

30 See Working Papers, p. 287. 
:n A "complaint" Is a written statement, given under oath before a magistrate, of the 

essentlnl facts constituting the offense charged. See Fed. R. Crlm. P. 3 . 
• 2 See .TalJen Y. United Staies. 381 U.S. 214 (1965) ; United States v. Bland. ·Ir,~ F.2d 1. 

o (5th Clr.). cert. oenlerl. 400 n.R. 84ll (1072) . 
.. See O/wi/etz v. Uniterl States, 288 F2d 133 (D.C. Clr. 1060). rev'd In part but cert. 

denied on this Issue. 366 U.S. 209 (1961) ; A.skins v. United Sta.tes, 8upra note 5; see also 
Worldng Papers, p. 297. 
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to be that to permit the opposite result would enable prosecutors to 
revive time-barred offenses merely by obtaining an indictment for a 
greater ·offense. 

(iii) Time 'when offense committe d.-Aside from continuing offenses 
and the application of special provisions suspending the run
ning of the statute of limitations (e.g., when a person is a fugitive), 
statutes of limitations normally begin to run when the offense is com
plete.34 In the internal revenue statutes, however, Congress has pro
vided that, in the case when a tax return is filed or a tax is paid before 
the statutory deadline, the limitations period begins to run on the 
date when the return or payment was due (without regard to any ex
tension of time obtained by the taxpayer).35 These statutes are based 
on the desirability, for purposes of administrative convenience in 
criminal tax investigations, of a uniform expiration date f0r most 
taxpayers despite variations in the dates of actual filing. 3G 

(iv) Extended period to commence new prosecution.-Current 
Federal law contains two statutes designed to enable a prosecution to 
be recommenced within a reasonable time, without being subject to a 
challenge based on the statute of limitations, where the charges have 
been dismissed without prejudice either shortly before the statute of 
limitations is due to expire, or after it has expired. . 

18 U.S.C. 3288 deals with the situation where a defect in the charge 
is found after the period of limitations has run. It provides that 
whenever, in such instance, an indictment is dismissed "for any error, 
defect, or irregularity with respect to the grand jury," or an informa
tion is found "defectiye or insufficient for any cause," a new indict
ment may be returned within six months of the date of dismissal or, if 
no grand jury is in session when the dismissal occurs, within six months 
after the next regular grand jury is convened. 

18 U.S.C. 3289 is directed to the situation where the dismissal occurs 
before the limitations period has expired. It reiterates the language 
of section 3288 as to the types of dismissals covered and provides that, 
if the dismissal occurs within six months of the date when the statute 
is due to expire, then a new indictment may be brought within six 
months after the limitations period .has run, as provided in section 
3288. 

( v) Suspension of limitations.-Some Federal statutes provide for 
a suspension of the applicable statute of limitations in certain 
circumstances. 

18 U.S.C. 3287 applies when the United States is "at war." It pro
vides that at such times the running of any statute of limitations ap
plicable to enumerated categories of offenses 37 "shall be suspended 
until three years after the termination of hostilities as proclaimed by 
the President or by a concurrent resolution of Congress." Enacted 

.. For example. 18 U.S.C. 3282 refers to 5 years "after such offense shall have been 
committed." See also Penderyast v. United States, supra note 18. 

35 Sec 26 U.S .. C. 6531 anel U51J . 
.. See United States v. JIabiy, 390 U.S. 222, 225-226 (19B8). JIabiy held that, where an 

extension of time is secured but the return Is filed after the orIginal statutory due date, 
the period of limitations starts to run when the return Is filed rather than on the date (but 
Cor the extension) wIlen It was due. Otherwise, the limitation period would begin before 
the offense was even committed. 

37 I.e., (1) offenses InYolvlng fraud 'or attcmutcd fraud against the United States; (2) 
offenses committed In connection with acquisition, handling, custody, control, or disposi
tIon of property of the United States; and (3) offenses committed In connection with 
the negotiation, procurement, !l"ard, performance, payment for, Interim financIng, or 
termination or settlement of !lny contract, subcontract, or purchase order related to the 
prosecution of tile war. 
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in the early 1940's, when the generally applicable period of limita
tions was only three years, the purpose of this statute was to prevent 
crimes related to the commercial aspects of the war program, "com
mitted in the hurly-burly of war," from going unpunished.3s By Presi
dential Proclamation, hostilities with regard to World War II were 
declared terminated on December 31, 1946.39 The question whether 
section 3287 applies only during a congressionally declared war seems 
neve! to .have ar~sen. No reported case~ exist dealing with its attempted 
applIcatIon durmg the Korean or VIetnam conflIcts. 

18 U.S.C. 3290 is another statute that, hl effect, suspends the period 
of limitations. It states simply that : "No statute of limitations shall 
ex~end to any person flee~ng from just~ce.:' A.conflict in decisions has 
arIsen over whether an mtent to aVOId JustlCe IS necessary for the 
statute to apply. 

The ambiO"uity derives from Streep v. United States 40, the Supreme 
Court's only discussion on the subject. There the defendant, shortly 
after his commission of the offense, was indicted by the State and fled 
to Europe. He was subsequently indicted by the Federal O'overnment 
after the expiration of the normal period of limitation. The question 
was whether the trial judge had correctly declined to instruct the jury 
that, in order to find that the defendant had been fleeing from justice, 
it was necessary to show that he intended to flee from Federal justice as 
opposed to the justice of the State. The Supreme Court sustained the 
trial court's refusal to gi ve the instruction, holding that "it is sufficient 
that there is an intent to avoid the justice of the State having criminal 
jurisdiction over the same territory and the same act." 41 Thus the 
opinion did not directly confront the issue whether any intent to avoid 
justice is an element of the statute. The ambiguity with res})ect to this 
Issue stems from the Court's discussion-in dicta-as to whether the 
phrase "fleeing from justice" in the present statute is to carry the same 
meaning as the phrase "fugitive from justice" in the extradition stat
ute, 18 U.S.C. 3182, where an intent to avoid justice has been held not 
to be an element.42 

The Fifth, Second, and' First Circuits, interpreting Streep, have held 
that section 3290, unlike the extradition law, does require an intent to 
avoid prosecution.43 On the other hand, the Fourth, Eighth, and Dis
trict of Columbia Circuits adopt the view that an intent to avoid 
justice is not an element under section 3290, based on their contrary 
reading of the Streep decisions.44 

38 See United State8 v. Gottfried, 165 F.2d 360 (2d elr.), ceTt. denied, 333 U.S. 860 
(1948) • 

.. 12 Fed. ReI:. 1. 
40 160 U.S. 128 (1895). 
"-ld. nt 135 . 
.. Appleyard v. United State8, 203 U.S. 222, 227-229 (1900). 
43 Donnell v. United State8, 229 F.2d 560 (5th t:lr. 1!lo'6) : Brous'a v. United State8, 68 

F.2d 294 (1st Clr. 1933) : Shirad v. Ferrandino, 486 F.2d 442 (2d Clr. 1973). In Donnell 
the conrt observed (229 F.2d nt 564) : 

[TJhe purposes the two stntutes were designed to serve nre entirely different. WIlen 
one state Indicts n person then physlcnlly within another stnte. It Is entitled to 
extradite him Immedlntely for trlnl, and It Is of no importance t\lnt the "fuglth'e" hnd 
been nbsent from the stote of tile Indictment only one dny for that stnte Is entitled 
to his return regardless of whnt took him nwny. 

But it ,,,ould do violence to thp reason nnd purpose of section 3290 to hold thnt n 
person was "fleeing from JustIce" SO ns to snspend the running of the statute of 
IImitntlons If lIe legitimately left the district of the supposed crime or mo\'ed his 
home openly to nnother district, being all the while enslly accessible to any officer 
who might hnve n wnrrnn t to ser"c, .• , 

"BrllCe v. Bryan, 136 F. 1022 (4th Clr. JI)O;;); Kinn v. Uniterl States, 144 F.2d 729 
(8th Clr. 1944), cert. denied, 324 U.S, 854 (1945) ; McGowen v. United State8, 105 F.2d 
791 (D.C. Clr.) , cert. denIed, 308 U.S. 552 (1039). 
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With respect to other issues, it is settled that, to constitute "fleeing 
from justice," the defendant need not leave the State or district, but 
need only depart from his usual abode and conceal himself.45 More
over, the flight need not occur after a prosecution has been commenced, 
if an intent to avoid prosecution is present.46 There is a further con
flict, however, over the question whether incarceration in another 
State or country will trigger the operation of section 3290.47 

In addition to section 3290, a special suspension of limitations stat
ute e:x:ists in 26 U.S.C. 6531 for internal revenue offenses. That enact
ment provides that the "time during which the person committing any 
of the various offenses under the internal revenue laws is outside the 
United States or is a fugitive from justice within the meaning of (IR 
U.S.C. 3290) shall not be taken as any part of the time limited by 
law for the commencement of such proceedings." The courts have held 
that, with respect to the language dealing' with absences from the 
United States, the statute is absolute, requiring no intent to avoid 
justice and e:x:tending to ordinary business and pleasure trips.48 

Another special suspension of limitations provision is contained in 
50 U.S.C. 783 (e). As indicated before, that statute provides a ten-year 
limitations period for certain criminal subversive activities. The final 
sentence of section 783 (e) provides that if, at the time of the offense, 
the defendant is an officer or employee of the United States or an 
agency thereof, or of any corpomtion the stock of which is owned in 
whole Or in major part by the United States or an agency thereof, he 
may be prosecuted ,yithin ten years after he has ceased to be so em
ployed. In effect, the provision suspends the running of the limitations 
period for as long as the defendant is It Federal employee. 
3. The provisions of the Bill, as Reported 

Subsection (n) of section 511 states the general principle that it is a 
"bar to prosecutIOn under nny federal statute that the prosecution was 
commenced after the applicable period of limitation." The section thus 
applies to prosecutions under any Act of Congress, with the exceptions 
stated in section 103 (i.e., statutes applicable exclusively to the District 
of Columbia and the Uniform Code of Military .J ustice) .49 The clas
sification of the statute of limitations defense as a "bar to prosecution" 
(which term is defined in section 111) is intended, in the main, to 
continue existing law which, with a single minor "exception, requires 
the bar to be raised either before or during the tria1.50 A failure to 
assert the claim timely constitutes a waiver thereof so that the con
tention may not be first asserted on appeal or on collateral attack. 51 

.5 United States 6111 reI. Demarais v. Farrel, 87 F.2d 957 (8th Cir.), cert. denied, 302 
U.S. '683 (1937); Ferebee v. United States, 295 F. 850 (4th eir. 1924) ; Porter v. United 
State8, 911!'. 494 (5th Cir. 1898). 

,. Stl'eep v. United States, supra note 40. 
4T Compare Taylor v. United States, 238 F.2d 259 (D.C. Cir. 1956) and lIfcGowen v. 

United States, supra note 44, with United State8 v. Hew6cker, 70 F. 59 (S.D.N.Y.), cer· 
tille'ate clIRtnlsRed. 164 U.8. 46 (l.'1!lfi). 

48 United States v. lIfyerson, 368 F.2d '393 (2d Cir. 1966), cert. denied, 386 U.S. 991 
(1967) . 

•• The Uniform Code of Military Justice has its own provisIons as to statutes of llmita· 
tlon. See U.S.C. 843 . 

.. See Fed. R. Crim. P. 12(b) (2). Normally, the claim must be raised before trial. 
However, a court may permit the claim to be made therenfter for canse shown. 

Ii1 See generally Davis v. United States, 411 U.S. 233 (1973); see also Askins v. United 
Fltate8. 8upra note 5; United States v. Gelb, 175 F. SuPp. 267, 270 (S.D.N.Y.), afl"d, 269 
F.2d 675 (2d Clr.), cert. denied, 361 U.S. 822 (1959) ; ForthoDer v. Swope, 103 F.2d 707, 
709 (9th eir. 1939). 
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This principle applies both to pleas of guilty or nolo contendere and to 
other trials. 52 

'1'he soJe exception in existing law to the waiver principle arises 
where there is a verdict or finding of guilty of a Jesser included offense 
which is alleged to be barred by the statute of limitations. In Askins v. 
United Si3tes, the court permitted the claim to be raised on collateral 
attack in this situation, despite the fact that it was not advanced either 
at sentencing or on direct appea1.53 

'Whatever the correctness of that result. there seems no reason to 
perpetuate this exceptioil to the rule jn light of proposed subsection 
(e). That subsection would modify current substantive law regarding 
the timeliness of lesser included offense convictions by removing the 
bar of the statute of limitations for such convictions if, at the close of 
the evidence, sufficient evidence existed to sustain a conviction of the 
offense charged. In this context, a defendaut may fairly be required to 
raise any statute of limitations objection to a lesser offense at the 
time the case is submitted to the fact-finder for decision, if not before, 
and the Oommittee intends to mandate this procedure. 
(i) Period of Limitations 

Section 511 simplifies the needlessly confusing variety of limitations 
periods contained in current statutes. Subsection (b) prescribes a uni
form period of five years for all 'offenses except Olass A felonies,54 as 
to which no time period is applicable, and infractions, as to which the 
time for commencing prosecution is one year. The general period of 
limitations found in 18 U.S.O. 3282 is thus maintained and its appli
cability is expanded in the subject bill by the removal of a number of 
specific exceptions. One advantage flowing from this simplification 
will be the elimination of some litigation with respect to whether or 
not a particular offense is of a type to which a special period of limita
tions attaches.55 Although the generalization of the five-year period in
creases the time as compared to present law within which certain in
ternal revenue, election, and copyright prosecutions may be brougl1t,G6 

.. 'See cases In note 51, slI/Jra. 
G3 Supru noie 5. Although there are few decisions on the ,point, It seems clear that a 

person may, as a result of legitimate Iplea bargaining, yalidly walye a statute of limita
tions claim and plead gullty to an offense whlc'h otherwlRe would be subject to statute 
of limitations challenge. See United ,States '-. lVild, 551 F.~d 418 (D.C. Clr. 1977), and 
authorities cited therein. This possibility is explicitly recognized under the Uniform Code 
of Military .Tustlce. See Manual for Courts-lIIartlal, par. 74 (11). 

51 Espionage as described In sec. 1121 (a) (1) is treated for these purposes as a Class 
A felony. 

'5 See e.g., United States v. Noveck, 271 U.S. 201 (1926); Uniterl States V. Schartolt, 
8upra note 21. Of course. lltlgation O':f this nature will still arise with respect to 
the appllcatlon of other subsections denllng with special llmltatlons periods, continuing 
offenses, nnd suspension of llmltatlons. See subsections (c), (d), and (g). Subsection (c) 
was arlonted pursuant to the recommendation of the New Yorl, City Bar Association's 
Special Committee. See Hearln/?s, P. 7708 . 

•• See supra, 2. Present Federal Law. As to the election offenses, the Special Prosecu
to in his October 1975 Report recommended a rppeal of the 1974 proylslon shortening the 
period of lImltationR of three years. The 'Report obseryed (p. 148) : "It Is often difficult. 
In deallng with while-collar crime generally, to uncover Ylolatlons and bring Ylolators 
to Indictment even within the normal 5-yearperlod. The difficulty increases when crum
palgn-Iaw violators, Including 'both givers and receiYers of contributions, mnke efforts to 
conceal the illegal nature of their nctlvltles, as many did in the 1972 (Jampalgns. Under 
such circumstances. with a 3-year statute of limitations. the chances are excellent that 
many violations will be barred f'rom prosecntion hy the time they are dlscoYered. Another 
adYantage of a 5-year limitation period Is that It' permlts a new Administration to pros
ecute violations that might have occurred any time durin/? the preYious President's 
last term of office, making it Impossible for the previous Administration to coyer up Its 
election ylollttlons nnd bar pursuit of those crimes by It New Administration clrcumscrihed 
by the sJl'Ort, 3-year llmitatiollR. No convincin/? reasons haye been udyancerl for grunting 
this special privilege to Federal canrlidates, >/lnd the stntute should be amended to readopt 
the 5-year period now applicable to all other persons In the criminal code." 
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its principal effect is to reduce the limitations interval applicable under 
current statutes to some internal revenue offenses (presently six 
years), and to certain nationality, citizenship, espionage, subversive, 
and atomic energy offenses (presently ten years). 57 The Committee 
believes that there is no justification for a difference in the length of 
the applicable limitations period between these offenses and other non
capital crimes. Five years is ordinarily sufficient to complete an inves
tigation of any suspected wrongdoing. 'Where special factors are 
present, which frustrate the policy underlying the statute of limita
tions, or which warrant different treatment, other provisions of this 
section are available (relating to continuing offenses, special time 
limitations, and suspension of limitations) the effect of which is to 
extend the applicable period. Barring the presence of any of these 
factors, however, the Committee perceives no reason for disparate 
intervals within which prosecutions for non-capital offenses other 
than infractions may be instituted.58 

Although not excepting misdemeanors from the five-year period,59 
the Committee considered that for infractions, which are punishable 
by no more than five days in prison, a lesser limitations period of one 
year is appropriate. A similar judgment was made in S. 1, as originally 
introduced in the 93d Congress. GO 

Under subsection (b), a prosecution for a Class A felony may be 
commenced at any time. This continues the policy in 18 U.S.C. 3281 
that rejects limitation periods for the most serious category of offenses, 
the heinous nature of which outweighs the normal conslderations in 
favor of repose. 51 Under the proposed Code, there are four offenses 
that will have no period of limitations. 'rhey are: (1) Murder (section 
1601); (2) Treason (section 1101); (3) Sabotage (section 1111) ; and 
( 4.) Espionage (section 1121). The treason and sabotage offenses are 
deemed Class A felonies only in certain circumstances, so that, in order 
for the unlimited time period to apply, the indictment would have to 
charge the offense in its Class A felony form. 
(ii) Time When Offense OOrJ1Imitted (Oontinuing Offenses) 

Subsection (d) of section 511 is directed primarily to the doctrine of 
continuing offenses and is intended in nearly all respects to codify exist
ing law. Rather than dealing with the issue of continuing offenses sep
arately, however, this provision treats continuing offenses as a special 
case with respect to the broader question of when an offense is deemed to 
be committed for purposes of the statute of limitations. Thus, para
graph (1) states the general rule that, except as otherwise provided by 
statute, for purposes of this section the commission of an offense 
occurs, for an offense other than a continuing offense, on the occurrence 

57 Supra, 2. Pre8ent Federa~ Law. 
58 This type of approach was endorsed by the American Bar Association's Section of 

Criminal Law. See Hellrlnj!R. p. fiROO. 
,. The treatment of mlsdemeaD'ors eQually with felonies for statute of limitations pur

poses is generally conslRtent with existing law. Ree 18 U.S.C. 3282, although several cur
rent statutes prescribe lesser limitations periods for misdemeanor offenseR. See 18 U.S.C. 
2198, relating to seduction of a female paRRenger on a vessel (one vear) ; 17 U.S.C. 18,104, 
and 105, relating to various copyright offenses (three years). The proposal to have a 
lesser period of limitations for misdemeanors was widely criticized. See, e.g., Hearings, 
pp. 1402. 1613. 1600. :14114. 

eo See Section 1-3B1(c) (3). 
61Tbe New York City Bar Association's Special Committee on the Proposed New Federal 

Criminal Code specifically approved this policy with respect to prosecutions for murder 
while expressing no opinion on It with regard to the other capital offenses. See Hearings, 
p.7708. 
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of the last remaining element of the offense. This codifies the principle 
that the limitations period normally begins to run when the offense 
is first complete.62 The exception for situations "otherwise provided 
by statute" is designed to leave intact the special internal revenue 
provisions that compute the commencement of the limitations period 
from the date an income tax return or payment was due, rather than 
on the date the return was filed or the payment made.63 

Paragraph (2) provides that, for purposes of this section the com
m~ss~on of an <?ffense occurs for a continuing offense involving: (A) 
crlmmal conspIracy, on the day of the occurrence of the most recent 
conduct to effect any objective of the conspiracy for which the de
fendant is responsible, or on the day of the frustration of the last 
remaining objective of the conspiracy, or on the day the conspiracy 
is terminated or finally abandoned; (B) a failure, neglect, or refusal to 
register, on the day the person registers as required, or on the date the 
duty to register ceases; or (C) a prolonged course of conduct which 
the statute plainly appears to treat as a continuing offense, on the day 
the course of conduct terminates. 

Subparagraph (A) is designed to embody the Supreme Court's 
often declared doctrine that a criminal conspiracy, because of its 
inherent nature which "clearly contemplates" a prolonged course of 
action,64 exists for so long as the conspirators engage in conduct in 
furtherance of their scheme.65 

The phrase "conduct ... for which the defendant is responsible" is 
intended to reflect the essential conspiracy notion that a person is 
l'esponsible not only for his own conduct but for the conduct of his 
coconspirators in aid of the conspiracy. Thus, the time when the 
applicable period of limitations begins to run as to a person, charged 
with conspiracy is not from the date of his last conduct in furtherance 
of the illicit scheme, but from the last such conduct for which he is 
responsible.66 The phrase "conduct ... for which the defendant is re
sponsible" is also intended to take account of the situation where an in
dividual's membership in a conspiracy has ceased (e.g., by with
drawal) even though the conspiracy itself continues. As to such a 
person, the statute of limitations commences to run as of the date 
when his own membership in the conspiracy ce~sed.67 . . 

The final clauses of the subparagraph, relatmg to the SItuatIOns 
where the last remaining objective of the conspiracy has been frus
boated or the conspiracy has been terminated or abandoned, are in
tended to deal with the not infrequent circumstances where a criminal 
conspiracy is terminated before fulfillment of all of its objectives. In 
such a case, the applicable period of limitations begins to run when 
the conspiracy itself was frustrated 01' abandoned . 

• 2 Rep 18 TT.'R.C. '321l2; Pcnderrla8t Y. Uniterl State8, 8Upt'a note 18. 
0., See 26 u.s.e 6531 and 6513 and discus~ion supra; see also UnUe,l State8 Y. Habfu, 

Sltpra note 36. which the Committee endorses. 6' TouB8ie v. Unite,l'State8. 8upra note 3. 
M See, e.g" F;.~1Oic7" v. U'nitecl States. 329 U.S. 211. 216 (19,46). and cases cited therein; 

Grlmewalcl v. United States, 353 U.S. 391, 396-397 (1957); TOtt88ie v. United State~. 
8tlPra note R. This doctrine as stated, of conrRe, alllllleR only to conRlllracles which rpqulre 
the commlRslon of an overt act, such as the otl'ense defined In section 1002 . 

.. TTn.it.e,Z States v. Novak. 811pra note 22. 
67 Unitecl State8 Y. Bm·elli. 3:16 F.2rl 376. 3IlA-3!lO (2rl Clr. 19(4), cert. denied. :-179 U.S. 

960 (1965) ; see also H]/de v. Unitecl States, 225 U.S. 347, 1169-370 (1912) ; UniterZ Stnte8 
v. Heckmn1/,. 479 F.2'1 726. 729 Uld Clr. 1973) ; cf. Unitecl State8 y .. Etherilllle, 424 F.2i! 
951. 964-965 (6th Clr.), cert. granted Bttb nom. B08tic v. Unitecl State8, 400 U.S. 991 
(1970), writ dismissed as Improvidently granted, 402 U.S. 547 (1'971). 
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Subparagraph (B) applies to offenses of failure, neglect, or refusal 
to register and provides in effect, that the period of limitations does 
not start to run witll respect to such offenses until the person registers 
as required or the duty to register ceases. This subparagraph is a con
tinuation of existing statutory law, which finds its basis in the fact 
that crimes of non-registration are, by their very nature, among the 
most difficult to discover and are, therefore, appropriately subject to 
a more lengthy period of limitations than oth.er crimes. Examples of 
offenses of this title to which this provision applies are: (1) failing to 
register as a person trained in a foreign espionage system (section 
1126(0.) (1» and (2) failing to register as a foreign agent (section 
1127(a) (1». The subparagraph also applies to offenses outside this 
title, such as failing to register as an alien.os 

It is appropriate to note here that an exception to section 511 has 
been provided in the conformin&, amendments for the offense of 
evading military or alternative civIlian service by failing, neglecting, 
or refusing to register for military service (section 1114(a) (1) fA). 
The conforming amendment amends 50 U.S.O. App. 462 to essentIally 
provide that a person who refuses to register under the selective 
service laws shall, notwithstanding the provisions of section 511, be 
subject to prosecution only until he reachBs the age of 26 or lmtil 
five years have passed since he was first required to register, whichever 
is the later. This provision continues in a somewhat modified form the 
decision of the Congress, as expressed in 50 U.S.O. App. 462( d), to 
correct the inequitable result reached by the Supreme Oourt in TOU8sie 
v. United States.G9 In that case, the Oourt, absent express statutory 
language, construed the law punishing failure to register for the draft 
as not creating a continuing offense and thus held that a person who 
failed to register as required within a short period after his eighteenth 
birthday could not be prosecutBd more than five yeaJrs thereafter 
(i.e., beyond the age of twenty-three), even though he was subject to 
the draft lmtil the age of twenty-six. As stated above, the difficulty 
of discovering non-registration offenses makes inappropriate the appli
cation of the five-year period of limitation. At the same time, it is the 
Oommittee's determination that the provisions of 50 U.S.O. App. 
462( d), permitting prosecution of the non-registrant until his thirty
first birthday, establishes an unnecessarily long period of limitations 
for the purposes of the criminal law. The Committee considers that the 
eight-year period provided by the conforming amendments allows 
sufficient time in which to discover the commission of the offense and 
to determine whether the non-registrant should be prosecuted. The 
alternate period provided, i.e., five years after the individual is first 
required to register, is designed to apply to individuals such as resi
dent aliens who .first enter this country, and thus are first subject to 
a duty to register, when they are between 21 and 26 years of age.70 

os 8 U.S.C. lS02, 1306(a) . 
.. SILpra note 3. 
70 It is relevant to note vhat making nonregistration offenses "continuing" does not 

violate the Fifth Amendment privilege against compulsory self-incrimination. If the 
Initial registration requirement Is valid, then providing for a continuing crime of falling to 
register does not Increase the penalty for the original failure and thus does not compel 
Incrimination. See POlL8Ma v. United State8. 8upra note 3{ at 133-134. (White J. dissent
Ing) ; cf. also United States v. Sacco, 428 F.2d 264, 271 9th Clr.), cert. denied, 400 U.S. 
IlOS (1970). The majority In TOU88if1 pointedly did not seek to justify their result on Fifth 
Amendment grounds. 
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The final subparagraph states familiar doctrine. The inclusion of 
the term "plainly" is meant to prevent courts from too readily con
struing offenses as "continuing" and thereby thwarting the policy of 
repose underlying the uniform statute of limitations. The requirement 
t.hat the purpose appear hl "the statute" rather than, for -example, 
in a regulation, is also consistent with existing law and further limits 
the scope of the continuing offense concept. The standard adopted by 
the Committee is intended to be substantially equivalent to the one 
utilized by t.he Supreme Court in Toltssie, supra,71 

[S]uch a result [i.e., that a particular offense is continu
ing] should not be reached unless the explicit language of the 
substantive crimina,l statute compels such a conclusion, or 
the nature of the crime involved is such that Congress must 
assuredly have intended that it be treated as a continuing 
one. 

Although the Committee anticipates that not many offenses will 
satisfy the criteria in this final subparagraph and thus be deemed 
"continuing," there is no intent to apply a more stringent standard 
than presently is in force. Therefore, offenses which have been judi
cially interpreted as continuing under current law and which are car
ried forward in the proposed Code should also be deemed to quali-£y for 
such treatment uncleI' this provision. Examples of such offenses are 
an alien being present in the United States after having been deported 
(section 1211 (a) (4) ) ,72 and possession of contraband offenses, such 
as possession of a prohibited object by an inmate of an official deten
tion facility (section 1314(a) (2)) and possession of burglar's tools 
(section 1715}.73 Similarly the Committee contemplates that offenses 
outside the proposed Code which have been ruled to be "continuing" 
will retain that status under this provision.74 

(iii) Speoial Time Lilmitations 
Subsection (c) of section 511 extends time limitations for certain 

offenses by up to three years beyond the normal period of limitations. 
The offenses to which the special limitations period applies under this 
subsection involve fraud, concealment, or an opportunity for cOllc~al
ment of the crime, and are of a type generally treated as contillumg 
offenses under current law. 

A provision similar to this subsection was contained ill S. 1437 75 

and in the Final ReporUo The theory underlying this approach is 
that certain offenses, the discovery of which is more difficult than for 
ordinary offenses, warrant a longer statute of ]imitations period but 
not a period as potentially long as that for a continuing offense. 

The subsection provides that even if the applicable period of limi
tations in subsection (b) has expired, if not more than three years 
have passed since the date of expiration, a prosecution mfty neverthe-

71 397 U.s. nt 115. The Committee beHeves thnt under the TOI/BBic test the offense nt Issue 
should hnve been held to be continuing in nnture. 

72 See United State8 Y. Brltno, 8upra note 25. 
73 See I(enernlly Von Richelberner Y. UlIitCIZ State8. Bltpm note 23 • 
.. See, e.g., Ullited State8 Y. Gllertler, 147 I".2d 796 (2d Cir.), cert. denied, 325 U.S. 87[) 

(1045) (fnllure to notify one's locnl selective service bonrd of n chnnge of address under 
50 U.S.C. App. 462) ; see also 8 U.S.C. 1306(b) (failure of allen to notify Attorney 
General of chnnl(e of address) • 

•• See section 511. 
IB See Flnnl Report. § 701 (4). 



143 Section 511. 

less be timely commenced (1) for an offense of which a material ele
ment is fraud or a breach of fiduciary obligation, within one year after 
the facts relating to the offense are known or should reasonably have 
been Imown by an official of the United States charged with the re
sponsibility to' act in the circumstances,77 who is not an accomplice in 
the offense; (2) for an offense based on official conduct in office by a 
public servant at any time when the defendant is a public servant or 
within two years after he ceases to be a public servant; and (3) for an 
offense based on concealment of assets of a bankrupt or other debtor, at 
any time until the debtor has received a discharge or a discharge has 
been denied. 

Offenses involving fraud or a breach of fiduciary duty are typically 
concealed offenses where the opportunity for discovery is reduced as 
compared with the ordinary crime. Current law has recognized the 
special nature of such crimes by, in some instances, deeming them con
tinuing offenses,78 and in others by legislatively extending the appli
cable period of limitations.70 

Offenses based on official conduct in office by a public servant 80 are 
also crimes in which discovery may be difficult while the culprit re
mains in office and thus in a position to hinder investigative efforts. 
One present statute, applicable to criminal subversive activities by 
Federal employees, deals with this problem by, in effect, suspending 
the running of the limitations period for however long the offender 
remains a Federal employee.at Paragraph (2) herein generalizes from 
the policy inherent in this current statute, but adopts the less drastic 
solution of providing an extended period of limitations.82 

An offense based on concealment of assets of a bankrupt or other 
debtor is presently a continuing offense nntil the debtor has received 
a discharge or a discharge has been denied.83 Since this particular 
offense is like the general category of offenses in paragraph (1), it is 
deemed appropriate for inclusion in this subsection.84 

The restriction upon the extension of the period of limitations under 
this subsection to a maximum of three years in effect acknowledges 
the application of the policies favoring repose that underlie the basic 
prescrIption of a statute of limitations. 

Thus, while offenses involving fraud or an opportunity for conceal
ment are admittedly more difficult for law enforcement authorities 

'n The 'Clause In this subsection reading from "the facts relatlng" through "in the clr
~umstances" Is derived from 28 U.S.C. 2416(c)1 providing for the tolling of the period 
of limitation in civil actions brought by the Uniteu States. 

'18 Bmll~/)!ett v. United States, supra note 24. 
70 An example Is 26 U. S.C. 6531. which describes several Internal Revenue offenses 

excepted from the baSic three year perioll of limitations. See also Working Papers, pp. 292. 
294-95. Tbe Committee Intends to perpetuate the holding of United States v. Scllarton, 
supra note 21, that the offense of evading Or attempting to eyac1e taxes does not involve 
"fraud for the purpose of c1etermlnlng the IImltntlons period for prosecution. Consequently. 
the perloc1 of limitation for an offense under section 1401 (Tax Evasion) wll! be five rather 
than eight years, There Is no intention, however, to chnnge what we view to be the correct 
result uneler 26 U.S.C. 6653(b). that a conviction for an appropriate tax offense collaterally 
estops the taxpayer from denying the occurrence of fraud under section 6653(b) and 
6501(c) of Title 26. See Antos v. Oommissioner. 43 T.C. 50 (196';1;). aff'd, 360 F.2d 358 
(4th Clr. 1065) ; OOllsicline v. Oommissioner, 68 T.C. 52 (1971). ' 

80 'rbe term' public servant" Is defined In section 111. 
8'50 U.S.C. 783(e} . 
• 2 See Working Papers, p. B96. This approach was approved by the New ~ork City Bar 

AH~nrlntlon's Special Committee on the Proposed New' Federal Criminal Code. Hearings, 
p.7708. 

83'18 U.S.C. 3284 • 
.. The Committee intends that the holding in G·!I.gHBlmil~£ v. United States, supra note 19, 

that 18 U.S.C. 3284 applies also to the RltuatiotJ wl..lre the bankrupt hns waived his right 
to a dlschnrge, be perpetuated nnder this paragraph. 
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to unearth, it is not thought appropriate to respond to this problem 
by granting what may amount to an unlimited extension of the applic
able period of limitations-for example, by treating such offenses as 
"continuing," or by suspending the period of limitations, until (in 
either case) the offense is discovered. Rather, the Committee believes 
that providing an extended period for prosecution of up to three 
years will enable nearly all such offenses to be prosecuted, while still 
insuring that those values inherent in the adoption of a fixed limita
tion period are preserved.s5 

(Vv) 0 omtmencement of Prosecution 
Subsection (e) of section 511 defines the time when a prosecution is 

commenced. The first sentence provides that a prosecution can be in
stituted upon the filing of an indictment or information.SG 

The first sentence of subsection (e) also provides that commencement 
of ~rosecution for an offense shall be deemed commencement of prosp,
cutIOn for any necessarily ineluded offenses. The purpose of this provi
sion is to insure that a conviction for a lesser included offense will not 
be subject to challenge on statute of limitations grounds where, at the 
time the prosecution was begun for the present offense, the period of 
limitation had not expired wIth respect to the lesser offense, but it had 
expired at the time of conviction. The problem of how to deal with 
lesser included offense convictions arising from a prosecution for a 
parent offense begun after the period of limitation has expired with 
respect to the lesser offense is addressed in the next sentence. 

The second sentence is an innovation and represents a departure 
from present law. It provides that a prosecution for an offense neces
sarily included in the offense charged shall be deemecl timely com
menced, even if the applicable period of limitations hns expired, if as 
to the offense charged the period of limitation has not expired and 
there is, "after the close of the evidence at the trial, sufficient evidence 
as a matter of law to sustain a conviction of the offense charged." The 
purpose of this provision is to afford a fail' standard for determining 
the timeliness of prosecutipns for included offenses as to which the 
period of limitation has expired, but 'where the prosecution for the par
ent offense charged was timely. ExisHng law has treated convictions 
for such lesser included offenses as out of time, principally predicated 
on the notion that to hold otherwise would permit prosecutors to revive 
stale charges for included offenses merely by the device of causing a 
prosecution to be commenced for the parent offensesY 'While the Com
mittee agrees that such an opportunity for bad faith resurrection of 
prosecutions ought not to be allowed, permitting defendants to over
turn their convictions of lesser included crimes where the prosecution 
of the parent offense was not a prete:A"t seems equally unjustified. The 
standard proposed by the Committee balances these interests by pro
viding that the included offense will be deemed timely commenced only 
if there was sufficient evidence, at the close of the case, to support as 

8. E.g., that tIle trial verdict Is a reliable result and that the law enforcement authorities 
are encouraged to expedltlonsly Invpsthmtp. crimps. 

00 S. 1437, as It passed the Senate In the 95th Congress. and this bill. as Introduced. 
contained n provision to toll the statute of limitations by filing a complaint based on 
pl'oh'able cause as recommended by the New York City Bar Association's Special Commlttce 
on the proposed new Federal Criminal Code. See Hearings, p. 7708. The Coinmittee adooted 
an amendment to delete this provision larl!'elv basl'd on tile view expressed by the Americon 
Bor Association. Hearings. Part XIV, pP. 9073, flfI84. 

81 See Askins y, Unitell states, sltpra note 5; Working Papers, pp. 297-298. 
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a matter of law a conviction for the offense charged. A substantially 
identical provision appeared in the Final Report.s8 

( 'V) E 'JJtended Period to 0 O1n1nenOe New Prose(tUtion 
Subsection (f) of section 511 essentially codifies and consolidates 18 

U.S.C. 3288 and 3289.89 The subsection provides that if a timely pros
ecution is dismissed for any "error, defect, insufficiency, or irregularity, 
a new prosecution may be commenced within six: months after the dis
missal becomes final even though the period of limitation has expired 
at the time of the dismissal or will expire within six months thereafter." 
By affording a uniform six-month interval to commence a new prose
cution 'after adismissa.l becomes final, the subsection corrects a dis
parity in existing law under which, if the dismissal takes place within 
six months of the date when the statute of limitations is due to expire, 
the government has until six months after the expiration date (not the 
date of dismissal) in order to begin a new prosecution. The words 
"becorne final" are included to avoid presenting prosecutors with the 
unreasona:ble choice whether to pursue an appeal or to accept the 
lower court decision and conmlence a reprosecution. Under the bill the 
government can appeal and, if unsuccessful, still have six months in 
which to reprosecute. The Committee intends that present law be 
followed with regard to whether a dismissal was for "any error, defect, 
insufficiency, or irregularity.:' 90 

('Vi) Suspension of Lvrn,itations 
Subsection ([r) of section 511 provides that the "period of limitation 

does not run while the person who committed or who is criminally 
liable for an offense is absent from the United States or is a fugitive." 
With respect to the concept of domestic fugitivity, the Committee, be
cause of the still unsettled construcion of the present "fugitive" statute, 
18 U.S.C. 3290, has decided not to attempt a more precise definition 
of domestic fugitive status, instead leaving the matter to further case 
development. In general, the Committee believes that an intent to 
avoid justice is an integral element of fugitivity. However, there 
s?ould be an exception when an individual cannot, because of objec
tIve factors such as the lack of an ascertainable place of work or abode, 
reasonably be located within the United States. To be sure, the govern
ment may, if it knows the identity of an offender, cause a complaint 
to be issued ,and thereby stop the running of the limitations period,91 
but inability despite reasonable diligence to locate a suspect will often 
prevent identification (e.g., in a lineup) necessary to establish prob
a;ble. cause. ~oreover. suc? absence prevents the opportunity for ques
tIomng and m certam Clrcumstances for 1\ personal search, both of 
which may further the investigation of a crime . 
. ~eca}lse the govern.ment wi11 be contending that the statute of 

hmltatlons was tolled, lt has the burden of t'stablishing the defendant's 
absence from the United States or his fugitivity.u2 

S8 Section 701(6) (b) (I). Such a standard was regarded as "appropriate" by the New 
Vork City Bar Association's Specinl Committee on the Proposed New Federal Criminal 
Code. Sce HpnrfnC'A, P. 770ft 

.0 ,See discllsslon undcr this section of Present Fe.aera,l La1/) supl·a. 
00 See UnitelZ States v. Porth, 426 F.2d 519, 522, (10th Cir.), cert. denied 400 U.S. 824 

Iln70), nnil COlleR clteil therein. ' 
01 See Worl{lng Papers, p. 301 . 
•• This is current law. See Brollse v. Unitecl States, Sltpra note 43. 
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Because of the difficulties of international extradition, this subsec
tion treats absence from the country, for whatever reason or duration, 
and regardless of whether an individual's whereabouts are known, as 
halting the running of the appHcable period of limitation. This is 
consistent with the present internal revenue provision,08 and with the 
joint recommendation of a distinguished consultant to, and the Deputy 
Director of, the National Commission.94-

As under current law, the offender's absence from the country or 
his fugitivity need not occur after he has been formally charged with 
the offense in order for this subsection to be applicable. If at any time 
after the offense the offender is outside the cOlmtry or a fugitive, 
the limitations period is suspended. Thus this provision may 
apply even though the offender is outside the country at the time the 
offense is committed (e.g., in the case of a co-conspirator or aider and 
abettor, or in the case of a principal where extraterritorial jurisdiction 
extends to the offense) .95 

In accordance with the recommendation of the New York City Bar 
Association's Special Committee on the Proposed New Federal Orimi
nal Code,oo the Committee determined not to include a suspension of 
limitations provision applicable in wartime. The existing statute, 
which applies only to certain crimes relating to commercial aspects of 
a war program,97 was enacted in the context of a general three-year 
period of limitation. Since the general period proposed by the Code is 
five years, with a further extension for certain crimes involving fraud 
or conduct by a public servant, there seems no need for a special war
time suspension statute.os 

SECTION 512. IMlI{ATURITY 

1. In General 
This section addresses the problem of the extent to which society will 

hold its youth criminally liable. 
Under the common law an infant was subject to prosecution and 

conviction as an adult if he had developed sufficient intelligence and 
moral perception to distinguish between right and wrong and to com
prehend the legal consequences of his acts.99 As an alternative to this 
rule, which required an individualized determination of the offender's 
maturity, the States and the Federal government have generally devel
oped statutes that provide more uniform results by fixing specific 
age limits below which prosecution as an adult is prohibited. This 
section is consistent with such a trend. Generally continning the policy 
of current 18 U.S.C. 5031 and 5032, section 512 creates a bar to prosecu
tion other than as a juvenile delinquent, if the defendant, at the time 
of the commission of the offense charged, was less than sixteen years 
old,lOO unless tlle offense involved is murder under section 1601 (a) (1) 

'" See 26 U.S.C. 6531 and discussion Bupra, note 70. 
0' See Working Papers, P. 293. The consultnnt referrec1 to is Judge Frnnk Q. Nebeker of 

the DIstrict of Columhla Court of AppeAls. 
0'; Compare Unitell StnteB v. Be7imem Corp., 340 F. Supp. 46f{, 469-470 (S.D.N.Y. 1971). 
011 See Henrlngs, p. 7710. 
trt See 18 U.S.C. 3287 and discussion under this section of Present Fellera1 Lnw, supra. 
03 See Working Papers, p. 287 . 
.. See 43 C.J.S. Infants, p. 04. However, a child under seven ~'enrs of age was deemed 

Incompetent to have n criminal intent. See Perkins, Criminal Law, pp. 837-841 (2d ed. 
1969). 

10<1 See Working Papers, pp. 217-220. 
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or (2), maiming under section 1611, ag-gravated battery under 1612, 
kidnapping under 1621, aircraft hijackmg lmder 1631, and ra,pe under 
1641. The Committee's proposal is substantially similar to and 
is largely derived from the recommendation of the National 
CommIssion.101 

~. Present Federal Law 
Under 18 U.S.C. 5031, as amended in 1974, a "juvenile" is basically 

defined as a person "who has not attained his eighteenth birthday." 102 
The 1974 amendments to 18 U.S.C. 5032 provide that a juvenile alleged 
to have committed an act in violation of a law of the United States 
not punishable by ten or more years' imprisonment, life imprisonment, 
or death, and not surrendered to the authorities of a State, shall be 
proceded against as a juvenile delinquent unless he requests treat
ment as an adult. lOS No Federal proceedings may be initiated unless the 
Attorney General certifies that the appropriate State court is not 
willing or has no jUl'isdiction to proceed or that the State's juvenile 
facilities are inadequate. Prior to these amendments the statute per
mitted the Attorney General to proceed against any person, no matter 
how youthful, as an adult. Indeed, it had been held that the Attorney 
General's discretion in this regard was not subject to ordinary review 
by the courts.104 

Under section 5032, only juveniles sixteen years or older may be 
tried as an adult and then only if tllP, crime involves the possible impo
sition of a sentence of death, ten or more years, or life, imprisonment. 
WIth respect to the definition of a "juvenile," the COUl'ts have deter
mined that it is the individual's age at the time of the alleged com
mrssion of the offense that is relevant, not his age at the time of any 
hearings or trial,105 

Federal prosecutions of juveniles as adults are rare. There are no 
Federal family conrts outside the District of Columbia and the Federa] 
territories, and Federal policv is in nearly all instances to turn over 
to t.he States youths who have violated Federal law. United States 
attorneys rarely request authority from the Attorney General to 
prosecute juveniles criminally, and few authorizations are granted. 
Snch nuthorizntions nrc reserved for exceptional cases in which n 
youth has committed some major criminnl act and does not appear to 
be suitable for treatment as a juvenile delinquent.10G 

3. The P1'ovisions of the bill, as reported 
Section 512 provides in part that it is a bar to prosecution under 

any Federal statute, 'other than a prosecution for an offense described 
in section 1601 (MUl'der), 1611 (Maiming), 1612 (Aggravated Bat
tery) , 1621 (Kidnapping), 1631, (Aircraft, Hij ncking), or 1641 
(Rl1pe), that at the time of the commission of the offense charged 

1.01 See Final Report § 501, Such a provision was supported by the New York City Bar 
Assoclatlon'R Special Committee on the Proposed New Federal Criminal Code. See 'Hear
In/lR. n. 770f;, 

100 For purposes of disposition and proceedln/lS for an aUel;ed act of. iuveulle clellnouency. 
section 5031 also defines a juvenile as a person who has not attained his twenty-first 
birthday. where the act was committed before his eighteenth birthday. 

loa P.L. 93-415. 88 Stat. 1109. 
1'\ See United Stutes v. Verm, 203 F. Stipp. 87 (S.D.N.Y. 1962) : see also Unitel! State8 

v. mana. 472 F.2c1 1:120. 13:17 (D.C. Clr. 1972). cert. c1enll'd 412 U.S. 909 (1973): cf., 
Oom v. United. States, 473 F.2d 334 (4th Clr.). cert. denied, 414 U.S. 869 (1973) (en bane). 

100 See e.~., UniterlStates I'. Jone8, 141 F. SuPP. 641 (E.D. Va. 1956). 
100 See Working Papers. p. 218. 
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the defendant was less than sixteen years old. The second sentence of 
this section indicates that it is not a bar to a juvenile delinquency 
proceeding under subchapter A of chapter 36. 

As preVIously rioted, this adopts existing law in that, in accordance 
with the recommendations of the National Commission, the American 
Law Institute, and the laws of about one-half the States and the Dis
trict of Col umbia, the minimum age for criminal responsibility would 
be sixteen.lo7 With the exceptions noted under this section, the unlaw
ful acts of a childless than sixteen years can be considered as no more 
than acts of juvenile delinquency.loB 

As in present law, the relevant age for determining criminal re
sponsibility will be the age as of the date the allegedlilllawful act was 
committed. In accord with the 1974 amendments to 18 U.S.C. 5031 clos
ing a gap in prior law that existed where an individual com· 
mitted an offense when he was less than sixteen years old but was not 
apprehended until he was eighteen, provisions contained in the proce
dural part of the subject bill would broaden the scope of juvenile de
linquency proceedings to encompass persons over eighteen, but under 
twenty-one, when they are charged with offenses occnrring prior to 
their eighteenth birthday, and would expand the authority of the 
court to impose detention and probation in such proceedings. 

The defense in this section is denominated as a "bar to prosecution," 
thus requiring that the issue of immaturity be raised and determined 
in accordance wit.h the provisions of Rule 12 of the Federal Rules of 
Criminal Procedure.lo9 Since there will seldom be a dispute as to the 
defendant's age at the time of the commission of the alleged offense, 
the Committee deems it appropriate that the question of immaturity bo 
ordinarily disposed of prior to trial. 

1m The defense provided in section 512 is a special provision complementary to the gen
eral treatment of juvenile delinquency In subchapter A of chapter 36. Chapter 36 pro
viSions baAlcally retain present lnw nnd, In essence, define juvenile dellnouency In termn 
of crlmlnnl conduqt by n perRon nnrler ell!lltepn yenrR of age (~('rtlon :1Il06l. Prior to age 
sixteen, all offenses except those enumerated shall, unless the juvenile upon a!lvice of coun
sel elects to be treated as an adult, be disposed of in juvenile proceedings. Between the 
sixteenth and eighteenth birthdays, all offenses may still be disposed of in juvenile proceed
ings, but (as also in the case of a juvenile less than sixteen charged with murder) there is 
power in the court on motion of the Attorney General to order treatment as an adult for fel
onies punlshll!ble by twelve years or 1I10re (section 3603 (a) (2». It Is also Federal employ
ment policy not to hold persons responsible for acts committed before they were 16. See U.S. 
Clvll Service CommiSSion. Stanelard Form 86. Security Investigation Data for Sensitive 
Position, Question 18 (1964): "Have you ever been arrested, taken Into custody, held 
for investlgll!tlon or questioning, for charged by any lnw enforcement authority? (You may 
omit ... anything that happened before your 16th birtllday)." 

lOS Acts of juvenile delinquency are not crimes. In a juvenile delinquency proceeding the 
juvenile shall be proceeded agnlnst "by Information, anel no crlmlnnl prosecution shall be 
Instituted for the alleged nct of juvenile delln~uency except liS provided ••• " 18 U.S.C. 
5032. "A proceeding unrler the Fpcleral Juvenile Dellnouency Act In not a ('rlmlnn! trial. 
Congress haA removecl the criminal stnmp from proceedings uncler the Act. The proceecllng 
shnll be without a jury. nnd sneh proceeding results In tbe ndjnrllcntlon of status rather 
than a conviction of a crime (80th Cong .. H. Rept. No. 304 l." UnUecl States v. JIoston, 
35'3 F.2d 723, 724 (7th Clr. 19(5). But cf. Breed v. Jones, 421 ms. 519 (1975), holding 
that, for purposes ·of the 'constitutional protection against dOl1ble jeopardy. Ian aeljudl
cation of juvenile deUquency is punishment. Tile National Commission would- have rver
mltted ndult prosecution of a juvenile between fifteen and slxteen~years old for murder, 
aggrnvateel nssnnlt. ng/:rllvated Involuntary sodomy. and rape. See Final Report, § 501 (a). 

100 See tile definition of "bar to prosecution" in section 111. 



PART n.-OFFENSES 

Part II of the Federal Criminal Code describes the conduct that IS 
made criminal. There fl.!'::: nine chapters (chapters 10-18) in this Part. 
There is a chapter on offenses of general applicability (chapter 10), 
a chapter on offenses involving natIOnal defense (chapter 11), a chap
ter on offenses involving international affairs (chapter 12), a chapter 
on offenses involving government processes (chapter 13), a chavter on 
offenses involving taxation (chapter 14}, a chapter on offenses mvolv
ing individual rights (chapter 15), a chapter on offenses against the 
person (chapter 16), a chapter on offenses against property (chapter 
17), and a chapter on offenses involving public order, safety, health, 
and welfare (chapter 18). 

This is the substantive part of the Code. It represents, in the main, 
a revision and codification of the provisions of title 18 of the United 
States Code. However, criminal provisions in titles of the United 
States Code other than title 18 have been incorporated in this Part, it 
being one of the purposes underlying this legislation that the Federal 
Criminal Code should contain all major offenses against the United 
States. 

(149) 
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CHAPTER 10.-OFFENSES OF GENERAL 
APrLICABILITY 

(Sections 1001-1004:) 

Chaptel' 10 c(J\'el'S the oi1'enses of criminal attempt (section 1001), 
('I'iminal conspimcy (section 100~), and criminal solicitation (sec
tion 1003) . Each of'these sections contains a new affirmatiVe defense of 
renunciation. A fourth section (1004) contains general provisions ap
plicable to the foregoing crimes. These offenses are alike in that in eaeh 
the ultimate, objective of the actor is to commi.t some other crime. The 
gravamen of an offense under this ehapter is the manifestation by the 
actor of his criminal intent. For example, in order to commit a criminal 
attempt the actor must perform some act constituting a substantial 
step toward the commission of the crime; and in order to commit 
('riminal solicihltion, the actor IllUst communicate with anothel' person 
in an effort to solicit that pel'son to commit a crime. Likewise, uefore 
there js a criminal conspir!lcy, hYO 01' marc persons mllst agree to en
gage i.n conclnet constituting a crime am1 one of these persons must 
rngage in condllct to effect any oojectiY(' of the agreement. In each 
of these offenses. then'fore, tIle ·actoj· must engage in conduct which so 
sufficiently demonstrates his criminal intent as to justify permitting 
society to intrlTene befol'e tlt(· llJt-imate ('rime is C'lll'ried ont. 

RIW'I'ION 1 on I. CRI1\UNAL ,\'l'l'}~MPT 

I. General Scope and B ac7~.(jrollnd 
This section \\'il1 j}l'oYic1e. fol' the fil'st tirnc in the Federal criminal 

(;oc1e, a gellel'lll attempt pl·ovisioll. A pl'iJ]C'ipal advantage of snch a 
provision is that it will fHl'nlsh n Ilniform definition of what consti.
tut<?S n cl'iminnl nJtt'lIlpt under Ft'lleralla\Y. Another advantage is that 
11. geneml attempt pl'o\'isiol\ \\'il1 ('I i lIlinatt' many of the i rl'ational gaps 
in Fec1eral attel1lpt ('()\'emg;e which pxist :1!' it I'psnlt of thc present 
patchwork of attempt statutes.1 That is not to say that Congress may 

I A good example of such a gap Is Il1u~trnted by Keak \'. United State8, 172 U.S. 434 
(1899). where the Court found no "Iolation of former section 2865 of the Re"IRed Statutes. 
which contained the same basic language as the present 18 U.S.C. 545. although thp 
evidence demonstrated the defendant's clear Intent to smuggle (Ilamonds into the Unltecl 
!';tates, and the diamonds had been concealed and transporte(1 hy Rhlp from Belgium to 
the port of Philadelphia. The Court stated that (id at 444) : . 

while It [section 3865] embraces the nct of Rmuggling or clandestine Introduction 
it does not Include mere attempts to commit the same. , • It was. Indeed. 
argued at bar tbat, ns the conrealment of good~ at the time of ~ntering the 
waters of the United States tencled to render possible n subsequent smuggling. 
therefore, such acts should he considered nnd treated as smuggllng; hut this con
tention oYCrlooks the plain distinction between the nttempt to commit an offense 
nnd Its actual commIssion. 

Examples of other Federal offenseR for which there Is no corresponding nttempt pro"I, 
·Ioll Include: embezzlement of nny "record. "oucher. money or thin!! of "nlue" of the 
United Stutes or of any depurtment or agency thereof (18 U.S.C. 641): embezzlement 
of any property of value of any bnnl, which Is a member of tbe Ferlernl Reserve or Is 
insnred by the Federnl Deposit Insurnnce Corporation (18 D.S.C. 055, !l5!l); stenlln!! 
of any goods, or chattels which are n part of an interRtate or foreign shipment (18 U.R.C. 
(59); disclosure of classified Information to an unauthorized person (18 U.S.C. 798): 
robbery within the speCial mnrltlme jnrlsdlctlon anel territorial jnrisrllctfon of th~ United 
!';tates (18 U.R.C. 21J1): and robbery of Property helonglng to tbe Unltcrl States (1f\ 
U.S.C.2112). 

(151) 
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not on a :principled basis elect ll?t to applJ: ~ general attempt provision 
to a specIfic crlnle, such as negligent hOmIcIde. Indeed, the Oommittee 
does make some exclusions as indicated in and discussed in cbnjunction 
with section 1004 (General Provisions for Ohapter 10) . 

At COID;nlOll lawl a cri~inall1;ttempt occurred if a person, with intent 
to commIt a specific crIme, dId some act, beyond mere preparation, 
toward carrying out the intent. The greatest problem under the 
common law was determining whether an act was still in the prepara
tory state or whether it had passed into the attempt stage. For example, 
such acts as purchasing a gun or poison, or purchasing and loading a 
gun have been held to be mere preparatory steps to the commission of 
murder and not sufficient to constitute attempted murder.2 

Various tests have been devised to distinguish acts of preparation 
from acts constituting an attempt. a One such test is the "physical 
proximity doctrine" which requires the act to be proximate to the 
completed crime, or an act directly tending toward the completion of 
the crime,4 or an act amounting to the commencement of the consumma
tion. Under the most stringent view of this test, the actor's conduct 
does not proceed beyond preparation until the actor has the power, or 
at least the apparent power, to complete the crime forthwith. 5 

Another test is the "dangerous proximity doctrine" enunciated by 
Justice Holmes in Oommonwealth v. Peaslee,· and adopted by Judge 
Learned Hand in United States v. Ooplon! Under this test, such fac
tors as the gravity of th,\ offense intended, the nearness of the act to 
completion of the crime, ,md the probability that the conduct will re
sult in the offense intended are taken into consideration. Thus the 
greater the gravity and probability, and the nearer the act to the crime, 
the stronger is the case for calling the act an attempt. 

A variation of the first two tests is the "indispensable element" 
approach which requires the actor to be in control of every indispen
sable aspect of the criminal endeavor in order to commit im attempt. 
Thus if the successful completion of a crime requires the assistance or 
action of some third person, that assistance or action must be forth
coming before the actor is guilty of an attemft.· Likewise, under this 
test, a person cannot be guilty of an attempt i he lacks a means essen
tial to completion of the offense. Using this test, it has been held that 
one cannot be guilty of attempt to manufacture whiskey illeg?-lly until 
he acquires the necessary apparatus,· nor can a person be gUIlty of an 
attempt to vote il1egally until he obtains a ballot/· 

Another test is the "probable desistance test" which provides that 
the actor's conduct constitutes an attempt if, in the ordinary and 
natural course of events, without interruption from an outsidp. source, 
it will result in the crime intended. A difficulty with this test is that 
in each case a judgment has to be made as to whether the actor had 

"See Keedy, Oriminal Attempts at Oommon Law, 102 U. Pa. L. Rev. 464 (1954). 
3 For a general discussion see Model Penal Code § 5.01, 'Comment, p. 39 (Tent. Draft No. 

10, 1960) . 
• See 10 U.S.C. 880 ("An act amounting to more than mere preparation and deaUn!; ... 

to effect" the comm!sslon of nn offense). 
G See Oommontvealth v. Kelle]l, 162 PIl. Super. 526, 28 A.2d 375 (1948). 
0177 Mass. 2'67,59 N.E. 56 (1901). 
1185 F.2d (2d Clr. 1950), cert. denied, '342 U.S. 920 (195'2). 
• State v. wooa, 19 S.D. 260, 103 N.W. 25 (1905) • 
• State v. Aaaor, 183 N.C. 687, 110 S.E. 650 (1922) ; Trent v. Oommonwealtll, l55 Va. 

1128, 15'6 S.E. 5M (19'31). 
,. State v. Fielder, 210 Mo. 188.109 S.W. 580 (1908). 
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reached a point whsre it was unlikely that he would have voluntarily 
desisted from his efforts to commit the crime. 

Still another test, which takes an entirely different approach to the 
preparation-attempt problem, is the "res ipsa loquitur" test, which 
holds that an attempt is committed when the actor's conduct manifests 
an intent to commit a crime. Under this test, the actor's conduct would 
be considered in relation to all the surrounding circumstances exclusive 
of representations made by the actor about his intentions. The object 
of such an approach is to subject to attempt liability conduct which 
unequivocally demonstrates that the actor is beil~g guided by a crimi
nal purpose. 

States which have codified their criminal offenses have taken various 
approaches to crimimd attempt. Some States make it an offense ·where 
It person "attempts" to commit a crime "and in such attempt does any 
act toward the commission of such an offense, but fails in the perpe
tration, or is intercepted or prevented in the execution of the same." U 

Other States define an attempt as an "act done with intent to commit 
n. crime and tending, but failing, to accomplish it." '" Still other States, 
as well as the District of Columbia, impose criminal liability generally 
for attempts to commit crimes but do not define the offense." 
Notwithstandin~ the differences in the definition of attempt, it is, 

as the foregoing dIScussion shows, wen established from common law 
decisions and State statutes that conduct which falls short of the com
mission of a substantive crime may nevertheless be subject to punish
ment as an attempt. The reasons for making such conduct a separate 
criminal offense have been well stated by the authors of the :Model 
Penal Code." 

First: When a perfjon is seriously dedicated to commission 
of a crime, there is obviously need for a firm legal basis for 
the intervention of the agencies of law enforcement to pre
vent its consummation. In determining that basis, there must 
be attention to the danger of abuse; equivocal behavior may 
be misconstrued by an unfriendly eye as preparation to com
mit a crime. It is no less important, on the other side, that lines 
should not be drawn so rigidly that the police confront in
soluble dilemmas in deciding when to intervene, facing the 
risk that if they wait the Cl'lme may be committed while if 
they act they may not yet have any valid cl1arge. 

Second: Conduct designed to cause or culminate in the 
commission of a crime obviously yields an indication that the 
actor is disposed towards such activity, not alone on this 
occasion but on others. There is a need, therefore, subj ect 
again to proper safeguards, for a legal basis upon which the 
special dan¥er that such individuals present may be assessed 
and dealt WIth. They must be made amenable to the corrective 
process that the law provides. 

Third: Finally, and quite apart from these considerations 
of prevention, when the actor's failure to commit the snbstan-

U See, e.g., Florida Stat. Ann. § 776.04 (1972); Alaska Compo Laws Ann. § 11.05.020 
(1970) ; Mass. Laws Ann. § 274.6 (1956) ; Mich. Stat. Ann. 28-287 (19Gl); Okln. Stat. 
Ann. tit. 21 § 42 (951). 

1ll See, e.g .. N.M. Stat. Ann. 40A-28-1 (1963) : Nev. Rev. stat. § 208.070 (1957) ; Wash. 
nev. Code § 9.01.070 (1951). 

13 See, e.g .• D.C. Code § 22-103 (1951): N.H. Rev. Stat. Ann. §§ 590 :5-590:6 (1955). 
N.J. Stat. § 2A:85-5 (1951), Tenn. Code Ann. § 34-603 (1955). 

16 Model Penal Code. Art. 5, Comment, p. ·25 (Tent. Draft No. 10, 1960). 

---------------------------------
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tive offense is due to a fortuity, as when the bullet misses in 
attempted murder or when the expected response to solicita
tion is withheld, his exculpation on that grolmd would in
volve inequality of treatment that would shock the common 
sense of justice. Such a situation is lmthinkable in any mature 
system, designed to serve the proper goals of penal law. 

93. Present Federal Law 
Currently, as indicated before, there is no general attempt provision 

applicable to all Federal offenses. Several statutes, however, include 
attempt language within the substantive offense. For example, 18 
U.S.C. 794, provides that: "Whoever " .. communicates, delivers, or 
transmits, or attempts to communicate, deliver, or transmit, to any 
foreign government ... " 18 U.S.C. 2197 provides: "'Vhoever forges, 
counterfeits, or steals, or attempts to forge, counterfeit, or steal ... ". 
rEmphasis added in the quoted excerpts, supra.] Similarly 18 U.S.C. 
771 makes it an offense to pass, utter, publish, or sen or to attempt to 
pass, utter, publish, or sell any connterfeited or altered ob1igation of 
the United States. . 

Other Federal statutes define as a substantive offense both efforts 
to obtain the prohibited result as well as the prohibited result itself. 
Thus 18 U.S.C. 912 provides: "Whoever falsely assumes or pretends 
to be an officer ... of the United States ... and ... in such pretended 
character demands or obtains any money, paper, document or thing 
of value .... " In the traditional sense a person who demanded but did 
not receive money or other thing of value would only be guilty of 
criminal attempt. However, since the statute pr.nhibits a person from 
demanding as well as receiving money in the denned sitllation, the per
son would be guilty of the substantive offense. 

Other Federal statutes define as a separate crime condnct which is 
only a step towa.l'd commission of a more sCl'iolls offense. For example. 
18 U.S.C. 1952 prohibits anyone from traveling in interstate commerce 
or using "any facility in interstate ... commerce ... with i~t~nt to .. . 
promote, manage, establish, carryon ... any unlawful actIVIty .... " 
18 U.S.C. 1002 prohibits one from "lmowingly and with intent to de
fraud the United States . . . [possessing] any false, altered, forged, 
or counterfeited writing or document for the purpose of enabling an
other to obtain from thE' United States ... any sum of money .... " 
AndIS U.S.C. 1341 makes it a crime for anyone who "having devised 
or intending to devise any scheme or artifice to defraud, or for obtain
ing money or property by means of false or fraudulent pretenses, rep
resen~ations, or promises ... places in any post office ... any matter 
or thmg whatever to be sent or delivered by the Post Office Depart
ment, or takes or receives therefrom any such matter or thing .... " 

At common law, the conduct listed above would be considered a 
criminal attempt, but since there is no general criminal attempt pro
vision in Federal law it has been necessary to enact separate legisla
t10n to cover each situation. By providing a general criminal attempt 
provision it will be possible to eliminate many of these statutes which 
prohibit particular conduct amounting to an' attBmpt. 

Since none of the Federal statutes which cover attempts defines 
what constitutes an "attempt," Federal courts, like courts in other 
jurisdictions, have had to struggle with distinguishing between con-
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dnct that is mere preparation and conduct that goes beyond that into 
the attempt phase. Judge Le[1rned Hand in United States v. Ooplon,15 
adopted the following test first enunciated by Justice Hohnes in Oom
mon-wealth v. Peaslee: 16 

[PJrepamtion is not an attempt. But some preparations 
may amount to an attempt. It is a question of degree. If the 
preparation comes very neal' to the accomplishment of the 
[1ct, the intent to complete it renders the crime so probable 
that the act will be a misdemeanor, although there is still a 
locus poenitentiae, in the need of a further exertion of the 
will to complete the crimeY 

However, a recent compilation of model instructions for Federal 
judges 18. adopts the somewhat broader test declared in United States 
v. RobZes/o where the court stated: 

To attempt to do an act does not imply a completion of the 
act, or in fact any definite progress toward it. Any effort or 
endeavor to effect the act will s[1tisiy the terms of the l[1w. 

3. The Offense 

A. Elements 
Subsection ([1) of section 1001 provides th[1t a person is guilty of [111 

offense if, acting with the state of mind required for the commission of 
a crnne, he intentionally engages in conduct that, in fact, constitutes 
a substantial step toward the commission of the crime. 

The offense of attempt, like a11 of the offenses in chapter 10, is 
limitrd to conduct dlrected at the commission of a "crime." The term 
"crime" is defined in sectio11 111 to mean a felony or misdemeanor, but 
not an infraction. Thus, there can be no offense of attempting to com
mit an infraction. The offense as drafted here contains two essential 
eJements: a person must (1) intentionally engage in conduct, acting 
otherwise with the state of mind reqnired for the commission of a 
crime, and (2) the conduct must constitute a substantial step toward 
its commission.20 

The nrst element is conslstent with the common law view that the 
actor must intend to commit acts constituting a specific crime, that is, 
he may JlOt recklessly 01' negligently attempt to commit a crime; for 
example, negligently inflictlng lnjury where death does not result is 
not attempted manslaughter.21 

The secol1cl elempllt dl't\ls ",ith the problem of distinguishing be
tween acts which amount to no more than preparation and those acts 
which manHest a serious dedication to the commission of a crime. 
The test set forth in the second element differs Trom those enunciated 

,. 181; F.2d supra note 7. at 63R. 
,. S1(P1'(~ note 6. 
17 Jllcll(e Rontl snstnlnecl the ronylctlon of n woman nrrestecl before she could pass to 

her pOl'am011r classlfiecl cloCllment~ which Were In her pursr. ,8 See Mathes antl Deyltt. Pedeml ,T/lI'Y l'mctice a1!.rZ 11ISt1'1ICtiolls (1965). 
,. U~;i F. SuPP 82. Rfi (N.D. Col. 1 fl6m. 10 this case the conrt sustained a conviction 

fo\' ott~mptlng to illegally import narcotics uslnl( communication facilities where the de
fcnclant hocl moiled n letter to a Mexlcnn manufacturer of heroin asldng to purchase 
~ome . 

• ~ This formulation ll)IIY be compared with to that in use in the 5th and 7th circuits. 
Tlmterl States y. Manflll.Jano, 499 F.2d 370, 376 (5th Cir. 1974) ; Unitecl States v. GI'cen, 511 
F.2cl 1062, 1072 (7th Clr. 1 !l75l. 

01 See People v. Foster, 1f1 N.Y. 2d 150, 225 N.]]. 2d 200 (1967). 
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in the Ooplon and Robles cases, S'UpTa, ill that it shifts the focus from 
what remains to be done to what already has been done. The Commit
tee's formulation rejects the dangerous proximity doctrine adhered 
to in Ooplon. Thus, there need be no showing under ;:.~.tis section that 
the crime was nearly completed, as where the would-be bank robber 
is apprehended just as he enters the bank with weapon brandished. 
On the other hand, the Committee desires specifically to continue the 
view, finding wide acceptance in the cases, that act.s of mere prepara
tion do not constitute attemp~s. For example, merely reconnoitering 
a bank which the actor intends to rob would not be sufficient to con· 
stitute attempted robbery. Similarly, purchasing a weapon or other 
materials to be employed in the intended crime is not, in and of itself, 
sufficient to make out an attempt under this statute. Rather, the actor's 
conduct constituting a substantial step toward commission of the crime 
must clearly indicate his intent that the crime be completec1.22 This is 
consistent 1, ... ith the recommendation of the National Commission, 
which defined "substantial step" as l)leaning "any conduct which is 
strongly corroborative of the firmness of tbe actor's intt'nt to complete 
the commission of the crime." 23 

The Committee, as did the National Commission, left the develop
ment of the law of attempt largely to case law under the standard 
furnished by this section, without listing in the statute the kind~ 
of conduct that ordinarily would constitute the crime. However, as 
a general matter, the Committee intends that the following types of 
conduct be deemed sufficient to indicate an intent to complete the com
mission of a crime: 

1. where the actor lies in wait, searches for, or follows his con
templated victim; 

2. where the nctor entices or seeks to entice an intended victim 
to go to the place contemplated for engaging' in the conduct con
stituting the crime; 

3. where the actor enters a building, or enclosure in which he 
intends to engage in conduct constituting the crime; 

4. where the actor possesses, collects, or fabricates materials to 
be employe.d in the conduct constituting the crime, at or near the 
place contemplated for ,engaginG' in the conduct constituting' the 
crime where suC:h possession, coilection, or fabrication serves no 
other intent of the person under the circnmstances; or 

5. where the actor solicits a person to engage in conduct con
stituting an element of the crime. 

Needless to say, the conduct listed above constitutes examples cen
tered on familial' common law offenses to illustrate the concept and 
is not intended to be exclusive of other types of conduct which may 
demonstrate the intent to complete the commission of an offense.24 

B. Oulpability 
The conduct in this section is "engaging in conduct." The culpability 

level is designated as "intentionally," thus requiring proof that the 

.. See Working Papers, pp. 355-357. 'See also Recommendations of Committee on Reform 
of Federal CrIminal Laws of the SectIon of Criminal Law of the AmerIcan Bar AAsocla
tion. Hearings, ';lp. 5B01. 57B6-B7; Report of the Association of the Bar of the City at 
New York, Hearings Pfl. 7711-7713. 

23 Final Report, § 1001 . 
.. See Mark Crane's applicatIon of these examples in the antItrust field, Hearings, pp, 

5601-5604; cornrore nlso the article by the same nuthor. Reform of the Federal Oritninal 
Laws: A. Major Ohangein Oriminal Antitrust Liability, XIX Antitrust Bulletin 493, 499-
500 (1974). It should be remembered, however. that this section. like all of the chapter 10 
offenses, is Inapplicable to antitrust offenses. See section 1004(.b). 
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offender consciously desired to perform the conduct. The element that 
the offen <.leI' must be "acting with the state of mind required for the 
commission of a crime" is intended to indicate the type of mental state 
which he must harbor with respect to elements of the intended crime 
other than conduct (since, as just noted, the section requires that the 
conduct be done intentionally). In other words, as to a particular 
intended crime, if the state of mind required for an attendant circum
stance or a result of conduct is "reckless" or "knowin~," that is the 
minimum mental state that would be required under thIS section as to 
those elements. For example, under the offense of burglary, the cul
pability applicable to the circumstances that the place entered was a 
dwelling of another and that the entry took place at night is "reck
less." Thus, a person would be guilty of attempted burglary if he in
tentionally entered a place, being aware of but disregarding the sub
stantial risk that the place was a dwelling of another ancl the time was 
at night. 

The remaining element that the conduct constitutes a substantial 
step toward commission of the crime is preceded by the drafting device 
"in fact" and hence requires no proof of a mental state.25 

fr. Defense Precluded 
Subsection (c) (1) provides that it is not a defense to a prosecution 

under this section that it was factually or legally impossible for the 
actor to commit the crime, if the crime could have been committed had 
the circumstances been as the actor believed them to be. Subsection 
( c) (2) provides that it is not a defense to a prosecution under this 
section that the crime attempted was completed. 

Thus, under subsection (c) (1), if a person receives goods believ
ing them to be stolen, when, in fact, they are not, or shoots at a 
dummy believing that it is a person he intends to kill, or picks a 
pocket which is in fact empty, he would be guilty of an attempt under 
this section. Exc]uding the defense of impossibility does not, how
ever, permit prosecution of a person who believes that he is violating a 
law when, in fact, no such law exists, e.g., a person who possesses 
liquor in !1 jur!sdiction w~ich h~ e~roneously believee: is "dry." A be~ief 
that one IS domg somethmg cl'lmmal would not satISfy the conditIon 
that the crime "would have been committed" if the circumstances were 
as the actor beHeved them to be 26 because the fact that an act is a 
violation of the law or the belief that an act is a criminal violation is 
not an element of the offense. 
Prec~llding the defense of factual or leO'ul impossibility is in accord. 

ance WIth modern State criminal code r~isions and with the modern 
theory of the crime of attempt.27 The reasons have been succinctly 
stated by the drafters of the Model Penal Code as follows: 28 

In all of these cases (1) criminal purpose has been clearly 
demonst.rated, (2) the actor has gone as far as he could in im
plementmg that purpose, and (3) as a result the actor's dan
gerousness is plainly manifested . 

. C;\lrre!lt Federal law, albeit sparse, is divided as to whether impofi
::nblhty IS a defense to an attempt prosecution. In United States v. 

os See section 303(0.) (2). 
2. See s~ctlon 102 ; see o.Iso WorkIng Po.pers, P. 361. 
27 See Gn. 'Code Ann. § '26->1002 (1963); Ko.n. Gen. Sto.t. Ann. § 21-'3301 (1969)' Ill. 

Stat. Ann" ch. 38 § 8X4 (1961) ; l\fcKinney's N.Y. Peno.l Lo.w § 110.10 (1967). see' also 
~eorle y~ Dlu[J(l8h, 41 N.~. 2<1 725 (1977); Working Pap~rs, p. 360; Report of the Asso
CIatIOn OL the Bar of the Clt~· of New York. Hearings. p. 771!2. 

os See Model Penal Code, § 5.01. Comment, p. 31 (Tent. Draft No. 10. 1960). 
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Heng Awkak Roman,29 the court rejected impossibility as a defense 
and held that the defendants were guilty of the crime of attempting to 
sell heroin to government agents posin~ as buyers, even though prior to 
the attempted sale the government had removed heroin from the suit
case where the defendants believed it to be, and had substituted soap 
powder. However, in two other cases, United States v. Hair-,3o and 
United States v. Berrigan,31 the courts, although acknowledging that 
the doctrine of impossibility was obsolete, held that they were bound 
to recognize and apply it until the Congress acted to abolish the 
defense.32 

In view of the virtual unanimity of modern opinion that the defense 
should be eliminated, the Committee determined to do so explicitly in 
subsection (c). The Committee is aware that concern has been ex
pressed that bv doing away with the impossibility defense convictions 
will result in what are called "extreme cases" suCh as that of the person 
who sticks a pin into a doll believing that it will kill the person in 
whose image the doll was fashioned. 3r The Committee feels, however, 
that such cases as a practical matter will pose no problem, for they will 
fall into one of the f.ollowing categories: 

(1) cases in which lack of mental responsibility will be a suc
cessful defense; 

(2) cases in which the inherent unlikelihood that the conduct 
will result or culminate in commission of the crime may con
stitute a reasonable doubt as to the actor's intent to commit the 
crime, justifying exercise of discretion by the prosecutor not to 
proceed; 

(3) cases in which, despite the inherent unlikelihood of success 
of this particnlar attempt, firmness of criminal purpose is so clear 
that the actor should be prosecuterl because being educated by his 
failure, he is likely to try to achieve the same result in another 
more dangerous manner. 

Subsection (c) (2) provides that it is not a defense to a prosecution 
for an attempt that the crime attempted was completed. Although at 
common law there could be no conviction for an attempt where the 
attempted crime was completed, jurisdictions which have laws 
similar to Rule 31 of the Federal Rules of Criminal Procedure have 
abolished the common law rule by permitting conviction for an 
attempt as a lesser included offense. 54 Thus, although no Federal cases 
directly in point appear to exist, subsection (c) (2) probably is con
sistent with the result that the Fedeml courts would reach if presented 
with the issue today. 
5. Affirmati1!e Defense 

~ubsection (b) provides an affirmative defense of rcnunciation ap
plIcable to section 1001. Thc defense afforded is that "under circum-

"" 356 F. SuPp. 434 (S.D.N.Y.), aff'd, 484 F.2d 1271 (2d Clr. 1973), cert. denied 415 U 13. 
978 (1974). ' . 

30 356 F. SuPp. 339 (D.D.C. 1973). 
31 482 F. 2d 171 (3d Clr. 1973). 
3' In Hair, the court held the defendant could not he 'guilty of attempting to receive 

stolen property under the District of Columbia Code whern the property waR not In tact 
stolen although the defenrlnnt believed it to be. In Berrigan, the court held 'tlm t till; 
defendant could not be gnllty of having attempted to smuggle letters out of II Ferlrrnl 
prison "without the consent of ~he wnrden" where In fnct the wnrden, unbeknownst to 
the clefcnrlant. wnR nWllre of the effort~ to smllg!!le out lett~r~ 

.. See Recommendations of Committee on Reform of Federnl Criminal Lnws of the 
Section of Criminal T,nw of thp Am~rl~nn Bnr .·\~"oclntlon. Hpnrln~s. p. 5801 . 

.. See Clark and IIInrshnIl, Grimes (7th ed. 1967), pp. 258-259; see also Hall v. State, 
503 S.W. 2d 210 (Ct. Crlm. App. Tenn. 1973). 
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stances manifesting a voluntary ancl complete renunciation of his 
criminal intent, the defendant avoided the commission o:f the crime 
attempted bv abandoning his criminal effort and, if mere abandon
ment was insufficient to accomplish such avoidance, by takin~taffirma
tive steps which prevented the commission of the crime." virtually 
identical provisions were contained in S. 1, as originally intro
duced in the 93d Congress, S.1437 of the 95th Congress,85 and in the 
Final Report.3d • 

There are two principal reasons :for allowing a defense of renuncia
tion. First, renunciation of culpable intent tends to negate dangerous
ness. One of the underlying premises of an attempt provision is that. 
where a person engages in conduct which sufficiently demonstrates an 
intent to commit an offense, the law is justified in intervening to pre
vent him from completing the offense. However, where a person has 
taken steps indicating prima facie sufficient firmness of purpose to com
plete . the offense, he should be allowed to rebut such a conclusion by 
showmg that he has demonstrated his lack of firm purpose by com
pletely renouncing his intention to commit the crime. Second, allow
ing renunciation of culpable intent as a defense to an attempt charge 
encourages actors to desist from pressing forward with their criminal 
designs, thereby diminishing the risk tliat the substantive crime wil1 
be committed. 

An example illustrating how this defense will apply is in the area 
of smuggling. If an item has been carefully concealed in order to evade 
a customs inspection, the would-be smuggler will have renounced suffi
ciently to avoid prosecution if he lists the item when asked if he has 
anything to disclose or otherwise avoids lancling the item illegally. 

The key element to a renunciation defense is that the renunciation 
must be "voluntary and complete." Section l004(a) partially defines 
the phrase "voluntary and complete." Under this definition a renuncia
tion is not voluntary and completei:f it is motivated in 'whole or in part 
by a decision tn 11ostpone the commission of the crime nnW another 
time or to sul>stitute another victim or another but similar objective. 

Thus, unJer the former example, the would be smuggler would not 
have renounced sufficiently if he did not declare the item until the cus
toms inspector started to lift up the false bottom in his suitcase or if 
1:e decided to postpone his attempted entry to a different ti.me or loca
tIon. 

In a caSe where mere abandonment of cll1pable intent by the actor is 
insufficient to prevent the avoidance of the offense, the actor must take 
affirmative steps to prevent the commission of the offense. Thus where 
a bomb has been planted and set to go off at a predetermined time, 
the actor must deactivate the bomb or give sufficient notice to the au
thorities to enable them to deactivate the bomb. If, llOwever, the actor 
has gone so far that he has put in motion forces which he is powerless 
to stop, then renunciation will not consHtllte It defense although it 
might serve to mitigate punishment. 

The description of the defense as an "affirmative defense" means 
that the defendant has the burden of proving the elements of the 
defense by a prepondemnce of the evidence.87 

"" See section 1-24A4(d) of S. 1 and 1001(b) of S. 1437, as passed by the Senate In the 
1l5th Congress. 

00 See section 1005(3) (n). 
:n See section 111. 
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6. Proof 
Subsection (d) provides for the applicability, in a prosecution under 

this section for an attempt, of any special proof provision that is ap
plicable to the offense attempted, unless a different application is 
plainly required. Thus, for example, in a prosecution for attempted 
perjury, the proof provisions relating to falsity and materiality under 
section 1345 (b) would be applicable. 
7. Jurisdiction 

Under subsection (f), there is Federal jurisdiction over an attempt 
in two situations. The first is where the crime attempted is a Federal 
crime as to which Federal jurisdiction is not limited to certain specified 
circumstances. Examples of such crimes may be found in chapters 
11 and 12 of the subject bill (e.g., treason, section 1101). The second 
situation in which there is Federal jurisdiction for an attempt is where 
the crime attempted is a Federal crime as to which Federal jurisdic
tion is limited to certain specified circumstances and any such cir
cumstance has occurred or would occur if the course of conduct 
involving the crime attempted were completed. Thus there would be 
Federal jurisdiction for attempted murder if any of the circumstances 
set forth in section 1601 (e) were present, or if the defendant was 
apprehended prior to completing the course of conduct ,he intended 
with respect to the jurisdictional factor (e.g., before depositing a bomb 
in the mail). In short, there is Federal jurisdiction for a criminal 
attempt whenever there would have been Federal jurisdiction for the 
offense attempted had the offense been completed as contemplated. 
8. Grading 

In the past, various schemes have been devised in grading an at
tempt. At common law an attempt to commit a felony was runishab]p 
only as a misdemeanor. In some States, an attempt is graded as per
mitting one half of the maximum penalty prescribed for the com
pleted offense. Other States, most notably New York, grade an attempt 
at one class lower than the completed offense. In the present Federal 
system, wherever an attempt is punishable, there generally is no dis
tinction between the penalty for the attempt and the snbstant.ivp 
offense. An exception is attempted murder or manslaughter,38 where 
the maximum, incongruously, is only three years.39 

The principal issue in determining what should be thE' maximnm 
sentence for an attempt is whether there is any penological signifi
cance to the fact that the crime was not actually completed. In accord
ance with the modern view that sentencing depends upon the anti
social disposition of the actor and the demonstrated nepd for a cor
rective sanction, the fact that the crime was not consummated should 
have little or no bearing on the maximum sentence which is available 
to the sentencing judge, even though the reasonfl why it was not. con
summated may have relevance to the actual sentence. 

In keeping with this theory, this section grades an attempt ,ns an 
offense of the same clnss as the offense attempted except that IT thE' 
offense attempted is a Class A felony t.he att.empt is graded as a Class 

.OJ R U.s.C. 1113. • 
•• The penalty Is Incongruous since the essentially similar offense of assault with Intent 

to murder hns n maximum of twenty yellrs (18 n.RC. 113). 
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B felony. The reason for the limited exception is that in the instance 
of a crime such as murder or any of the other Class A felonies, one of 
the reasons for the penalty assigned is that a particular result has 
occurred; in other wOl'ds, the penalty to some extent reflects a retribu
tive purpose. However, where the particular result does not occur, this 
factor is not as relevant to the sentencill~ picture and the primary con
siderations are the need for deterrence, lllcapacitation, and rehabilita
tion. The penalty provisions for a Class B felony are deemed sufficient 
to meet the requirements of these latter factors.40 

SECTION 1002. CRIMINAL CONSPIRAOY 

1. GeneraZScope and Baclcgrounil 
'l'he crime of conspiracy traceR its history back to fourteenth century 

England ,v-here a statute known as the Ordinance of COllsph'ators 41 

sought to protect the innocent from false and malicious prosecutions 
effected by conspiratorial means. Under this statute, the offense was 
not complete until the party falsely accused had been actually indicted 
and acquitted. It was not until the seventeenth century that the Court 
of Star Chamber ruled that an agreement or combination to indict 
falsely was punishable as a conspiracy even though nothing was done 
to effect the purpose of the agreement.42 It was from this beghming 
that the modern clay offense of criminal conspiracy has evolved. Today, 
the definition which is most commonly given to criminal conspiracy is: 

An understanding, express or tacit, to accomplish an unlawful 
object by lawful means, or by unlawful means a la-wful object. 
It is a partnership in crime, the gist of which is, a combination 
of minds to violate the criminal l'aw.43 

While criminal conspiracy provisions have sometimes been criticized 
and referred to as the "darling of the prosecutor's nursery," 44 the 
criticism has mainly focused on the evidentiary and procedural rules 
attending the offense.45 There is little disagreement as to the essential 
justification for punishing a conspiracy as a separate offense. As the 
Supreme Court in United States v. Rabino'Wiah 40 stated: 

]j"or two or more to confederate and combine together to 
commit or cause to be committed a breach of the criminal laws, 
is an offense of the gravest character, sometimes quite out
weighing, in injury to the public, the mere commission of the 
contemplated crime. It involves deliberate plotting to subvert 
the laws, educating and preparing the conspirators for fur
ther and habitual practice and it is characterized by secrecy, 

'0 In following existing Federnl lnw which grndes nttempts nt the snme level ns the 
completed olTense. the Committee adopts the recommendntlon of the Nntlonnl Commission. 
The Amerlcnn Bnr Associntion's Section of Criminal Law. while nclmowledglng thnt "It 
might seem illogical to grnde an nttempt nt n lower level thnn the completed crime ...... 
nonetheless recommended thnt the section be amended to classify an attempt as one 
grade less serious tban tbe crime attempted. as this would facilitate plen·bargalnlng. 'See 
Henrlngs. p. 5801. The New York City Bnr Assoclntlon's Speclnl Committee on the Pro
nosed New Federal Criminal Code ngreed with the recommendntlon of the ABA Section. 
Hearlnj!s. p. 7712. 

41:13 Edw. I. (1305) . 
.. See. Comment. Orin~inal Oon8piracy: A BalanCe Between Proteotion Of Soolety and 

tlle Rigll.ts of the Indlvlllllal,16 St. LOllis U. h Re\·. 254 (1971) • 
.. Uniterl State8 v. DeLoaohe. 279 F. Supp. 720. 729 (w.n. Mo. 1968) . 
.. Harri80n v. United State81 7 F.2d 259. 263 (2d Clr. 1925) ; see nlso KrulelVitch v. 

United StateB, 3:16 U.S. 440. 4'15-458 (1040) (.lncl,son. J .• conCllrrlng) • 
.. See United States v. Spock. 416 F.2d 165. 171 & n. 12 (1st elr. 1969) . 
• 0238 U.S. 78. 88 (1915). 
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r~ndering it, difficult of detection, requiring more time for its 
d~scovery, and adding to the importance of punishing it when 
dIscovered. 

Justice Frankfurter, writing for the Court in Oallanan v. United 
States /7 similaI'ly observed that: 48 

This settled principle [the. distinction between substan
tive offenses and conspiracy] derives from the reason of things 
in dealing with socially reprehensible conduct: collective 
criminal agreement-partnership in crime-presents a greater 
potential threat to the public than individual delicts. Con
certed action both increases the likelihood that the criminal 
object will be fully attained and decreases the probability that 
the individuals involved will depart from their path of 
criminality. Group association for criminal purposes oiten, 
if not normally, makes possible the attainment of ends more 
complex than those which one criminal could accomplish. Nor 
is the danger of a conspiratorial group limited to the partic
ular end toward which it has embarked. Combination in crime 
makes more likely the commission of crimes unrelated to the 
original purpose for which the group was formed. In sum, 
the danger which a conspiracy generates is not confined to the 
substantive offense which is the immediate aim of the 
enterprise. 

Most recently the Supreme Court in United States v. FeoZa 49 ad
verted to the basic principles that support the existence of the con
spiracy offense. The Court observed that: 

It is well settled that the law of conspiracy serves ends 
differeJ).t than, and complementary to, those served by crimi
nal prohibitions of the substantive offense. Because of this, 
consecutive sentences may be imposed for the conspiracy and 
for the underlying crime. Oallanan v. United States, 364 U.S. 
587 (1961) ; Pinkerton v. United States, 328 U.S. 640 (1946). 
Our decisions have identified two independent values served 
by the law of conspiracy. The first is protection of society 
from the dangers of concerted criminal activity, OaZZanan v. 
United States, supra, 364 U.S., at 593; Dennis v. United 
State8, 341 U.S. 494, 573-574 (Jackson, J. concurring) 
(1951). That individuals know that their planned joint ven
ture violates federal as well as state law seems totally irrele
vant to that purpose of conspiracy law which seeks to protect 
society from the dangers of concerted criminal activity. 
Given the level of criminal intent necessary to sustain con
viction for the substantive offense, the act of a,greement to 
commit the crime is no less opprobrious and no less danger
ous because of the absence of knowledge of a fact unnecessary 
to the formation of criminal intent. Indeed, unless imposition 
of an ((anti-f~deral" knowledge requirement serves social 
purposes external to the law of conspiracy of which we are 

47 364 U.S. 587. 593-594 (1961), 
•• See /llso Comment, BUPI'(1 note 42 /lt 260-261 • 
• 0420 U.S. 671, 693-694 (1975). 
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unawal'e jts imposition here would serve only to make it more 
difficult 'to obtain convictions on charges of conspiracy, a 
policy with no apparent purpose. . .. . 

The second aspect is that conspIracy IS an mchoate .cr~me. 
This is to say, that, although the law generally make.s crImmal 
only antisocial conduct, at some point in the contmuum be
tween preparation and consummation, the likelih?o~l of ~ com
mission of an act is sufficiently great and thE' crImmal mtent 
sufficiently well formed to justi;fy the interve~ti~n of the 
criminal law. See Developments m the Law-Crnnmal Con
spiracy, supra, 72 Harv. L. Rev., at 923-925: The ~a~ of 
cOJlspiracy identifies tIle agreement to engage 111 a cnmmal 
venture as an event of sufficient threat to socIa] order to per
mit the imposition of criminal sanctions for the agreement 
alone, plus an overt act in pursui~ of it, r~gardless ~f wl1ether 
the crime agreed upon actually IS commIt~ed: Un2.ted State8 
v.· Bayer, 331 U.S .. 5321 542 (1947). C1'lmmal lllten~ ~1aS' 
crystallized and the lIkelIhood of actual, fulfilled commISSIon 
warrants preventive action. 

In tIle Haht of these evident and strong reasons for criminal con
spiracy pl';vjsions in the hw, the Committee believes it is essential 
that siwh a provision be included in the new Federal Criminal Code. 
A like judgment was reflected in S. 1, as originally introduced in the 
93d Congress, S. 1437, as passed by the Senate in the 95th Congress, 50 

and in the Final Report.51 
2. Present F edemZ Law 

The basic conspiracy statute in the Federal Criminal Code is 18 
U.S.C. 371 which, inter alia, makes it an offense to conspire to commit 
any offense against the United States, where one or more of the con
spirators does "any act to effect the object of the conspiracy." 52 

In addition, tbere are a considerable humber of substantive criminal 
statutes scattered throughout the Federal Code which contain their 
own conspiracy provisions. Many of -these statutes are worded differ
ently from 18 U.S.C. 371 and do not require an overt act as an element 
of the offense.5s However, despite the numerous statutes on the sub
ject, the evolution of conspiracy law has basically been the product of 

60 Section 1-2A5 of S. 1 and section 1002 of S. 1437. 
G1 See section 1004; but see .Tohnson, The Unnecessary 0"lm6 of OOJlspiracy, 61 Calif. L.R. 

1137 (1973). • 
G2 In addition to section 371, title 18 alone contains more than twenty other conspiracy 

provisions. Set forth seriatim, they are: sections 224 (Bribery in Sporting Contestsf: 
241 (Conspiracy against Rights of Citizens) 286 (Conspiracy to DefraUd the Government 
with Respect to Claims) ; 351 (Congressional assassination, kidnapping. and assault) ; 372 
(Conspiracy to Impede or Injure Officer) ; 757 (Prisoners of War or Enemy Aliens) ; 704 
(Gathering, Transmitting or Losing Defense Information) ; 794 (Gathering or Delivering 
Defense Information to Aid Foreign Government): 709 (Violation of Regulation of 
National Aeronautics and Spnce Administration) ; 892 CMaldng Extortionate Extensions 
of Credit) ; 804 (Collection of Extensions of Credit by Extortionate Means) ; 956 (Con
splraey to Injure Property of Foreign Government); 1201 (Rldnnpping); 1751 (Pres
Iclentlnl ASMsslnntlon, Kidnapping and Assault) ; 1072 (1I1utlny, Riot, Dangerous Weapons 
Prohibited in Federal Penni Institutions) : 1051 (Interference with Commerce by Threats 
01' Violence) ; 2153 (Destruction of War Material, War Premises, 01' War Utllltles) ; 2154 
(Production of Defectlve War j)Iaterlnl, War Premises or War Utllltles) ; 2155 (Destruc· 
tlon of Natlonal-DefenRe I\Iaterials, :s'nUonal-Defense Premises or National-Defense Utlll· 
ties); 2156 (Production of Defective Nntlonal·Defense Material, National-Defense 
Premises or National-Defense Utilities) ; 2102 (Incitation of Seamen to Revolt or Mutiny) ; 
2271 (Conspiracy to Destroy Vessels); 2384 (Seditious Conspiracy); 2385 (Advocating 
Ov~rthrow of Government) ; nnd 2388 (Activities Afl'ectlng Armed Force during War). 

r" See. e.g., 15 U.S.C. 1, 2; 18 U.S.C. 224, 241. 286. 372, 757, 892, 804. 1782, 1051, 2192. 
2271, 2384, Ilnd '2385 ; 21 U.S.C. 846 and 963. 
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a wealth of case decisions. For example, under 18 U.S.C. 371 it is settled 
that, in order to constitute an overt act to effect an objective of the con
spiracy, the act must be done both during and in furtherance of the 
conspiracy.54 Moreover, acts done to conceal the conspiracy will not 
normally be deemed a part of the conspiracy's objectives, unless the 
charge specifically includes an allegation that the agreement extended 
to the concealment phase.5o It has also been held that conspiracy is a 
continuing offense for purposes of the statute of limitation, with the 
time running from the last overt act in furtherance of the illicit 
scheme.56 This doctrine is expresS'ly retained in section 511 of the pro
posed Code (Time Limitations). The decisions have likewise recog
nized the availability, ·.for purposes of avoiding subsequent accomplice 
liability, of an affirmative defense of withdrawal from a conspiracy 
predicated on "affirmative action," although just what acts will be 
deemecl sufficient to establish withdrawal is unclear.57 This doctrine is 
discussed in connection with section 401 (Accomplice Liability). With 
respect to soienter, the Supreme Court has recently resolved a conflict 
among the circuits on the issue whether knowledge of the jurisdic
tional factor in a conspiracy is an essenti'al element of the charge. 58 

The Court held that, save for unusual circumstances, such knowledge 
need not be proved under 18 U.S.C. 371. The proposed Code is con
sistent with this view and, bJ separating the jurlsdictional element 
from the offense itself, specifically removes any basis on which to 
argue that lmowledge of the jurisdictional predicate is required.59 

3. The Offense 
A. Elements 

Subsection (a) of section 1002 provides that a person is guilty of 
an offense if he agrees with one or more persons to engage in conduct 
the performance of which would constitute a crime or crimes, and he, 
or one of such persons in fact, engages in any conduct with intent to 
effect any objective of the agreement. 

With t.wo exceptions th.e offense described above will be appli
cable to all substantive offenses in the proposed Code and will thus 
replace numerous conspiracy statutes in present law. fio This consolida
tion will help to eliminate the CUl'l'ent situation in which conspiracy is 
variously defined in title 18 to include or exclude a requirement of an 
overt act. In addition, it will help to eliminate sentencing disparities 
that exist under present laws. As with the attempt offense (sectiOll 
1001), the offense here is described in terms of conduct which would 
constitute a "crime." Thus, under this Code, there can be no offense of 
conspiracy to commit'an infraction. 61 

.. See Dutton v. Evans, 400 U,S. 74. 81 (1970) ; Fi8wiok v. Unite<J. States, 329 U.S. 211 
(194fl) . 

.. E.g., 1(1'ulewitch v. United States, supra note 44. 
GO E.g., Grunewald v. United States, 358 U.S. 391. 396-397 (1957), 
07 Sce Unitecl States v. United States GyP8ttn~ 00., 438 U.s. 422, 463-465 (1978) ; Hyde 

v. United States, 225 U.S. 347, 369-370 (1912); Working Papers, p. 395, and cases cited 
therein. 

68 U1~itea State8 v, Feola, 8upra note 49. 
'" 'See section 303(d) (2) and the discussion of jurlsdlctlon under this section, infra. 
"" One exception Is section 1202 (ConspiracY against a Friendly Power), which carries 

forward the provisions of 18 U.S.C. 956. This conspiracy offense Is of a different type 
from section 1002. since It punl"lles a conspiracy to do something where the "somethln~" 
is not itself a Federal offense. The other ~xceptlon is section 1764 (Antitrust Offenses), 
where the Intent is to preserve the precise contours of current law which contains Its 
own conspiracY proviSion and around which u body of specitlllzed case law has developed. 

01 Contrast United States v. Hutto, 256 U.S. 524 (1921) ; see WOrking Papers. pp. 389-
390. 
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Under subsection (a) there are two essential elements in the offense. 
First, a person must agree with one or more persons to engage in con
duct the performance of which would constitute a crime or crimes. 
Second, he or any member of the conspiracy must engage in conduct 
with intent to effect an objective of the agreement. The Committee 
wishes to emphasize that it intends by this formulation to perpetuate 
the scope of current, conspiracy law as it, has developed under 18 U.S.C. 
371. The term "agree" is used to continue the concept that a conspiracy 
must involve a combination of minds-a partnership in cnme-to ac
complish an unlawful object by lawful means, or 'by unlawful means 
a lawful object. There is thus no such thing as a "unilateral" conspiracy 
and this formulation does not change that situation. Moreover, the 
actors must intend to commit a crime at the time the agreement was 
made. Thus, if more than two actors are involved in the agreement and 
one of the actors does not have an intent that a crime be committed then 
that actor cannot be convicted of conspiracy. If only two actors are 
involved in the a~reement and one actor does not have the intent that 
a crime be commItted there is no conspiracy. To the extent that somp 
have suggested that the language in this provision may be susceptible 
to a construction different from current law concepts, the Committee 
reiterates that such a construction would be contrary to its intent. 

A.s to the first element, the agreement need not be express or in 
any particular form and may be inferred from the acts and conduct 
of the conspirators.62 The Committee rejected as unnecessary the Na
tional Commission's proposal to include a statement in the statute 
itself adopting the widely accepted principle that the agreement need 
not be explicit. The Committee also decided to utilize the traditional 
notion of "agreement" as opposed to the term "relationship," which 
was in S. 1, as originally introduced in the 93d Congress. Use of the 
term "relationship," while possibly justified in theory, does not repre
sent a clearly superior formulation and could lead to unforeseen com
plications. In view of the well-established case law defining the terms 
"conspiracy" and "agreement" the Committee believed it would 
be ill advised to inject uncertainty by using a new term such as 
"relationship. " 

The second element requires that the actor or another member of 
the conspiracy engage in any conduct to effect any objective of the 
agreement. It is not necessary, under this second element, that 
one or more of the conspirators personally commit an overt act; it 
is sufficient if a conspirator causes an innocent third party to per
form an act to effect an objective of the conspiracy.63 The point of 
the words "conduct" and "any objective" is to emphasize that the 
performance of any overt act, regardless of its importance to the over-

62 See DiI'eet Sales 00. v. United States, 319 U.S. 703 (1943) ; Jones Y. United States, 
251 F.2d 288 (10th Clr.), cert. denied, 356 U.S. 919 (1958) ; United State8 v. Otulia .. 346 
F.2d 227 (7th Clr.), cert. denied, 382 U.S. 955 (1965). However, the Committee endorses 
and Intends to perpetuate the restrictions On this doctrine. announced In United States 
v. Spool., sltpra note 45, in the case of "blfarlolls" agreements, involving both legal (con
stitutionally protected) and megal conduct. The court held (416 F.2cl at 173) : When 
the alleged agreement is both hifarious and pOlitical within the shadow of the First Amend
ment •... an Individual's specific intent to adhere to the megal portions may be shown 
In one of three wnys: by the individunl defendant's prior or subsequent unambiguous 
statements; by the individual defendant's subsqeuent commission of the very megal act 
contemplated by the agreement; or by the indlvldl1'n1 defendant's subseouent legal act If 
that act Is 'clearly undertaken for the specific purpose of rendering effective the later 
Illegal activity which is advocated.' 

03 United State.8 v. Montgomery, 440 F.2d 694 (9th Clr.), cert. denied. 404 U.S. 884 
(1971). 

51-508 0 - 80 - 12 
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aJI scheme, or its legality, is sufficient, and that the statute is intended 
to cover conspiracies having multiple objectives. As under present 
law, the overt act must be done for the purpose of furthering any ob
jective of the agreement. However, it is not necessary that the overt 
act succeed in its purpose. The function of the overt act requirement 
is simply to manifest that the conspiracy is at work and is "neither 
a project still resting solely in the minds of the conspirators nor a 
fully complete operation no longer in existence." 04 Accordingly, the 
overt act must be such that it manifests a purpose to effect an ohjective 
of the agreement. 

The proposed section does not address the question of when a per
son may become a member of a conspiracy and the extent of knowledge 
he must possess with respect to the identity or actions of other mem
bers in order to be liable herennder. The Committee intends that these 
issues be go,-erned by current law. 05 

1Vith respeC't to the concealment phase the Committee intends to 
perpetuate th(' doctrin(' of Grww/llald Y. (Tnited 8tate8,oO that, in order 
for the conc('alment phase to be deemed part of the conspiracy, the 
government lllust both al1('gp find show that the agr('empnt ('ncom
passed acts of C'ollcealm('ut. Thns. concealment is a possible objective 
of a criminal conspiracy. 

B. Oulpability 
The conduct for this offense is agreeing with one 01' more persons to 

engage in conduct, and the engaging in any conduct by a conspirator. 
As no culpability lev('l is designated wjth respect to the agreeing, 
the applicable state of mind that must be proved is at least "know
ing," 07 i.e., that th(' d('fendant was aware that he was agreehlg with 
one 01' more persons 68 to engage in conduct.GO The fact that the agreed 
npon conduct would constitute a crime or crimes is an existing circum
stance. Howeyel', by the operation of s('ction 303(d) (1) (A), it is not 
necessary to prove any state of mind as to this element. 70 The aspect 
that a membC']' of the conspiracy otlwl' than the defendant thereafter 
('ngag\cl in :OJl(l~lct is prC'ceded by the phraRe "in fact." Thus, by the 
operatlOll of s('C'hon 303 (a) (2), no state of mind of the defendant need 
be shown as to thi" elpment. This accords with the limited role played 
by the oYC'rt act reqnirement of simply evidencing that the conspiracy 
is at work. 

The element that the post-agreement conduct be performed "with 
int~nt to effect any objective of the agreement" state" the purpose for 
,:'lllch th(' conduct ll1u.st be performed by the actor. If it is the de
frnc1ant ,vho C'ugagedlll the conduct, he must have done so with the 
requisite intC'nt. If, however, another conspirator engaged in the con-

III YMes ,'. ['/liter! Htatcs, 354 U.S. 298, 334 (1'957) ; see Working Papers, pp. 392-393. 
e'See Working Papers, pp. 391-392 amI cases cited therein. The different Issue of 

criminal responsibility for the crimes of other members committed In the course of a 
conspiracy is dealt with In section 401(b). 

00 HI/pm note 57. 
61 Section 302(b) and section 303(b) (1). 
os The term "person" is defined In section 111 to include corporations and other 

organizations. 
00 By adopting the level of euipablllty of "knowing" the Committee adopts the recom

mendation of the American Bar Association's Section of Criminal Law. Sec HearIngs, 
pp. 5801-5802. . 

70 Thus the common law doctrine of "corrupt Intent," requiring knowledge by the con
spirators that their agreement was unl'awful, which was rejected by Judge Learned Hand, 
Is not here carried forward. See Mack v. Unitea StateB, 112 F.2d 290, 292 (2d elr. 1940) ; 
Working Papers, PP. 887-388. 
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duct with such an intent, his doing so is a circumstance as to 'which no 
state of mind 011 the part of the defendant need be proven. Normally, 
the conduct will in fact further an objective of the conspiracy. How
ever, under this section there is no requirement that it actually do so, 
and there thus need be no proof that the act contributed to the aims of 
the conspiracy. Once again, this accords with the limited role played 
by the overt act requirement of simply evidencing that the conspiracy 
is at work. 
4. Bar to Pr08eoution and Defen8e Preoluded 

Subsection (c) provides that it is a bar to a prosecution under 
this section that all of the persons with whom the defendant is alleged 
to have conspired have been acquitted in a separate trial or trials be
cause of insufficient evidence, not occasioned by a suppression order, 
that a conspiracy existed. Subsection (d) states that, except as pro
vided in subsection (c), it is not a defense that one or more of the 
persons with whom the defendant is alleged to have conspired has been 
acquitted, has not been prosecuted or convicted, has been convicted of 
a different offense, or was incompetent or irresponsible, or is immune 
from or otherwise not subject to prosecution.71 These provisions codify 
existing law except insofar as the acquittal of co-conspirators is con
cerned. Under present law, it is generally held that acquittal of all but 
one of several conspirators necessarily requires acquittal of the other.72 
However, the Committee believes that the simplistic analysis found in 
those cases fails to consider the effect (assuming a joint trial of the 
defendant and all his alleged conspirators) of such variables as con
fessions and admissions; false exculpatory statements; evidence that 
is lost, destroyed, suppressed or otherwise unavailable; or missing, 
hostile, or deceased witnesses. Thus, for example, the existence of a 
confession by one conspirator and the suppression of evidp,nce against 
his confederate may fully warrant both his conviction and the ac
quittal of the confederate. Legal commentators have observed that the 
present rule is not founded on 10gic.73 In the Committee's view, the 
only time when a defense, based upon acquittal, should be aq6tomat
'ically available to a person charged with conspiracy is the situation in 
which, at a separate trial,74 the verdict acquitting all of the persons 
with whom the defendant is alleged to have conspired was rendered 
upon consideration of all the relevant evidence as to the existence of a 
conspiracy then sought to be aclmitted. For example, if evidence was 
suppressed at the instance of a coconspirator, that the defendant doeR 
not have standing to suppress. and if it is determined that the acquittal 
was caused ("occasioned") by such suppression. then the defense 
should not be available since the verdict was not rendered on the merits 

11 In support of this provision. see the Report of the Special Committee on the Proposed 
New Fcileral Crhninal Code of the Assn.-\atlon of the Bar of the City of New York. ITear· 
in!!'. n. 771R. 

,. See Lubin v. United States, 313 F.2d 41fr (9th Clr. 1(63) ; Romantio V. United States. 
400 F.2d 618 (10th IClr. 1968), cert. dismissed as Imnrovldently granted, 402 U.S. !l03 
(1971) : but see UnitecL States V. Strother, 458 F.2d 424 (5th Clr.), cert. denied, 409 U.S. 

1011 (1972). 
73 See Note. Develo/ll1le1tt~ 'ic!, the La.w-Orimillal OOllsTlirao1l. 72 Harv. L. Rev. 920, 972-

974 (1959) ; LaFave and Srott. Orim"nnL Lffw, pp. 41l8-489 (1972) . 
.. Tbe reason for not applyin~ the hal' to n sin~le trial situation is reco~nitlon of the 

settled principle that inconsistent verdicts in the same trinl are permissible In criminal cnses 
ns reflectJn~ the mercy·dispensinl;' nowers of the jury. Unted States v. Dottenveioh, 3·20 U.S. 
277, 279 (1943) ; Dunn v. United State.~, 2R4 U.S. 390 (1932). 
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of the underlying issue.75 IV-hile the non-constitutional rule applied in 
the Federal courts 76 would probably foreclose the government from 
seeking to prosecute separately a defendant, whose coconspirators were 
all previously acquitted, based solely on the discovery of additional evi
dence not. presented at the coconspirators' trial, the doctrine does and 
should not extend, in the Committee's opinion, to a situation in which 
evidence sought to be admitted at a former trial was suppressed, if such 
suppression was not applicable or would not be available to the defend
ant. Accordingly, the purpose of these subsections is to make clear that, 
in the acquittal situation as well as others, the culpability of the de
fendant does not necessarily depend on the resnlt of, or susceptibility 
to, a trial of his co-conspirators. 
/i. Affirmati1}{', J)efense 

Subsection (b) provides that it is an affirmative defense to a prosecu
tion for conspll'acy that, under circumstances manifesting a voluntary 
and complete renuncia60n of his criminal intent, tIle defendant pre
vented the commission of every crime that was an object of the 
conspiracy. The provision, which has no counterpart in existing law,77 
is derived virtually in haer 1'e?,brt from the recommendations of the 
National CommiSSIon 78 <lnd is primarily intended to encourage vol
llntary abandonment of the crime beforp actnal harm is caused by the 
completion of the unlawful objectives.79 ·The clefense is similar to that 
provided for attempt, discussed above, although worded somewhat 
differently because of the fact that conspiracy necessarily involves 
other actors. Thus, the defense requires that the defendant show that 
he "prevented" the commission of every crime contemplated by 
the unlawful agreement nnc1e'" circnmstances manifesting n "vol
untary and complete" 80 repudiation of his criminal intent. Such re
nunciation would ordinarily be manfested by notifying a law enforce
ment officer of the scheme.81 If, however, such notification would not be 
sufficient to prevent the crime, the defendant must insure that his 
nction is effective to do so. For example, if in a conspiracy to dynamite 

'6 The determination that this defense requires courts to make Is closely aldn to the 
examination of the record that courts must perform In resolving a claim by a defendant 
that the government Is collaterally estopped from Htgating a particular fact. As noted by 
the Supreme Court In A8he v. Swen80n, 307 U.S. 436. 444 (1970) : 

"The federal deciSions have made clear that the rule of collateral estoppel In criminal 
cases Is not to be applied with the hypertechnical and archaic approach of a 19th century 
pleading' hook. but with realism and rationality. Where a pr~vlons judgment of acquittal 
was based upon a general verdIct. as is nsually the case, this approach requires a court 
to 'examine tllC record of a prior proceeding. taking into account the pleadings. evidence. 
charge. and other relevant matter, and conclude whether a rational jurr could have 
grOnndNI Its verdict UDon an Issne other than that which the defendant seeks to forerlosp. 
from consideration.' r'Citatlon om It tNl. J" 

.0 See United State8 ex reI. HlIbba.rcl v. Hatraol." 5R8 F.2rl 414 (3d Clr. 1978) . 

.. As observed before, eixstlng law contains a defense of withdrawal, the main functions 
of which I. to relievp a conspirator from lIahlllty for thp aets of his ro-consplrators durin/!' 
and In fllrtherancp of the rpmalnder of the conspiracy. Spp Worl,lng Papers_ p. R(l2. Federnl 
law contains no defense, however. exonerating n conspirator from lIahillty for the con· 
~plracy offense Itself. 

78 See Final Report, § 1005(3) (b). 
'1V See Devel01l1nent,q i,! the £a.1O: Ori>ninal 00".81>i'-"0I1. 72 Harv. 1,_ Rpv. 920. 957 (1959). 
60 The term "voluntary and complete" Is partially defined In section 1004 (a), and is dis-

cnssNlln connection with the prior section concerning the offpnse of nttcmnt. 
81 As originally introduced, S. 1 provided that renunciation could only he accompllshed 

hy notifying n lnw enforrempnt offirer. Th!s rpstrlctlon of the defpnsp was rrltlcized hy 
the Rpeclal Commlttpp of the New York City Bar Assorlatlon : 

"This rllmltntlon of the defensp to circumstancps wherp thp perMn notlfips n 
lnw enforcement offirpr] seems to U~ to he nnn~ce~snr~' hprnuse thp ohjects of 
the conspiracy could be totAlly frn"trate(l under soml! clrcum~tnnce~ wltho~lt con
tnctlng' the police. For example. If five men conspire to steal a certain pamting, 
tile crime could be prp"pntec1 hy warning thp mnseum nni! ('ouslng them to mm'~ 
the painting nnd notifying onp's fpllow consplrntors tl1flt this has heen donI'. 
Under existing law, this would satisfy thp defense of renuncintlon. We bellpve It 
should continue do so." Hearings. p. 7717. 

The Committee agrees with this assessment and adopts the rerommendatlon 
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0, building the fuse has been lit, the defendant must step on the fuse to 
extinguish it.82 

6. Jurisdwtion 
The scope of jurisdiction under this section parallels that under 

section 1001. There is Federal jurisdiction here in two situations. The 
first is where any objective of the conspiracy is a Federal crime as to 
which Federal jurisdiction is not limited. The second is where any ob
jective of the conspiracy is a Federal offense as to which Federal 
jurisdiction is limited to certain specified circumstances and any such 
circumstance has occurred or would occur if the course of conduct 
involving any crime which is an object of the conspiracy were 
completed. 

As a result ot this provision and section 303(d) (2), the govern
ment will not have to prove scienter as to jurisdictional facts. As 
noted before, at present some cases hold that a defendant who is Ull

aware of the circumstances giving rise to Federal jurisdiction cannot 
be convicted of conspiring to violate Federal law. This so-called 
"anti-federal intent" doctrine. ho\vever, has been subjected to strong 
criticism 83 and is without rational basis. To hold, for example, that 
lmowledge of interstate transportation or insurance by the FDIO is 
nnnecessary ill a prosecution for the substantive offense, while requir
ing proof of such knowledge for conspiracy to commit these offenses, is 
anomaJous. The p;overmnent'8 interest is manifest the moment the bank 
receives its cerbficate of insurance or the property enters interstate 
commerce. The defendant ,,·ho agrees with another that the conduct 
constituting the crime be performed should be subject to the Federal 
criminal process regardless of whether he knew the Federal interest 
involved. 
7. Grading 

18 U.S.O. ~71 currently provides a maximum penalty of five years 
for conspiracy to commit a felony irrespective of the gravity of the 
crime sought to be committed or the penalty for that offense.84 As a 
result, the penalty for conspiracy is often considerably greater or less 
than that for the substantive offense ·which is its object. The Oommittee 
considers that this scheme of grading is inadequate since it fails to 
distinguish between those conspiracies whose objectives are serious 
crimes and those conspiracies whose objectives are not so serious. In 
order to rectify the problem and supply a more rational punishment 
system, subsection (e) provides that conspiracy is an offense or the 
same class as the "most serious" offense which is an object of the con
spiracy, except that a conspiracy to commit a Olass A felony is a 
Olass B felony. This treats conspiracy, for grading purposes, like 
attempt and is consistent with the basic recommendation of the Na
tionalOommission.85 

The Oommittee, moreover, accepted the National Oommission's pro
posal to preclude consecutive sentences for conspiracy and for a sub
stantive offense which was an object of the conspiracy.a6 

82 See Eldridge v. United States, 62 F.2d 449, 451 (10th Clr. 1932), 
83 See Developments in thc Law: Or';minal Oonspiracy, sltpra note 76; and see Unitcd 

States v. Feola, supra, note 411 . 
.. Conspiracy to commit a misdemeanor is punishable by no more than the "maximum 

flunl"hmpnt prm'!ilp!l for Rll~h mls(]pmpanor." 
an See Final Report, § ,1004(6), This approach is also consistent with the recommenda· 

tlon of the New Yorlc City Bar Assocllltlon'R Rppclal Committee on the Proposed New 
Federal Criminal Code. Hearings, p, 7714, 

66 See section 2304; Final Report § 3204 (3), 
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SECTION 1003. CRIl\fINAL SOLICITATION 

1. IntrodfU(Jtion and Back{!1'ound 
This section makes it an offense to solicit another person to engage 

in any of thirty-three designated felonies. Some codification proposals 
have contained a new solicitation offense applicable to every Federal 
crime.87 Others have contained no general solicitation offense.88 The 
Oommittee took a compromise comse attaching the solicitation offense 
to some but not all Federal crimes. This approaC'h was designed to 
avoW any possible concern that such an offense might impinge on con
stitutionally protected speech, petition, and assembly rights under the 
First Amendment. 

Oriminal solicitation is an inchoate offense which is primarily de
signed to be invoked when the person solicited does not engage in the 
solicited criminal conduct. As stated by Philip B. Heyman, Assistant 
Attorney Geneml for the Oriminal Division: 80 

The principal purpose for the inclusion of a generally ap
p1icable solicitation offense is to reach the conduct of a person 
who makes a serious effort to procure the commission of a 
crime by another person but is unsuccessful in doing so. 

Although most criminal solicitation statutes. like Section 1003, tech
nically reach the situation where the solicited crime is committed, the 
solicitation offense is usuaHy unnecessary in that circumstance because 
the solicitor would be liable as an accomplice to the solicited crime un
der Section 401 of this bill. In addition, if the person solicited agrees 
to engage in criminal conduot. and an overt act is performed to effect 
an objective of the agreement, the solicitor would be guilty of con
spiracy under Section 1002. 

Some commentators have expressed cloubt about the desirabiHty of 
including criminal soJictation as a general Federal offense.Do It has 
been noted that solicitation is often unlikely to present a dangerous 
proximity to succesS.01 Unlike the inchoate offenses of conspiracy and 
attempt, criminal solicitation statutes ordinarily contain no require
ment that any act be taken in fmtherance of crime. Thus, the essence 
of solicitation is to crlminalize the attempt to induce another to com
mit a crime through the utterance of mere words. 

Others recognize these First Amendment concerns but suggest that 
a properly drafted solicitation statute meets those concerns. In hear
ings before the Oommittee, Mr. Heyman stated: 92 

It has also been argued that a general criminal solicitation 
offense wou]d jeopardize First Amendment freedoms. Oer
tainly solicitation is a. crime committed by means of words. 
However, that does not mean that such speech should be ex
empt from criminal penalties any more than should other 
cri]nes involving speech such as offering 'a bribe, demanding a 
ransom, or giving perjured testimony. Although First 

87 See, e.g .. S. 1722, 96th Cong., 1st Sess. (1979) (as introduced) ; S. 1437, 95th Cong., 
2d S~bR. (1978) (as passed the Renate .Tan11ary 30, 1978) : H.R. 6869. 91)th Cong .. 1st S!!ss. 
(1970) ; S. 1, 94th Cong., 1st Sess. (1075); S. 1, 03rd Congress, 1st Sess. (1973); Fmal 
Report. § 1001) (1971) ; see also Model Penal Code. * 5.02 (1962). . 

ss See, ~.g., S.1722. 96th Cong., 1st Sess. (1979); H.R. 2311, 95th Cong., 1st Sess. (1977). 
8. Hearings. Part XIV. p. 9054. 
00 Working Pap~rs. p. 375. 
m See, e.g .. T. Emerson. Tho Systen. oj Freerlom oj Eiropre8sion 404-405 (1970) ; Gervin. 

v. State, 212 Tenn. 653. 371 S.W.2d 449, 451 (1963). 
D' Hearings, Part XIV, p. 9954. 
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Amendment concerns .required thUJt any solicitation offense 'be 
carefully drafted so that it does not encompass mere advo
cacy. it certainly cannot be argued that the First Amend
ment's protections extend to shield from criminal prosecution 
the person who solicits a crime. As distinguished First Amend
ment scholar Thomas I. Emerson has noted, "the division 
between free expression and solicitation to crime has not 
created a serious problem." Em( 1'son, Toward a General Theo
ory of the First .fl1Mndl1wnt 83 (1966). 

The Committee recognizes that 'any criminal solic1tation statute will 
often intersect with the First Amendment. The Supreme Court 03 and 
legal COlT' ... mentators 9·! have long grappled with the difficult problem of 

.., See, e.g., JIess v. Indiana. 414 U.S. 105, 108 (1973); Bradenuurg v. Ohio, 395 U.S. 
'144,448-49 (1969): BonlL V. Floyd, 385 U.S. 116, 133-34 (1966) ; Yates v. UniteIL States, 
354 U.S. 298, 320-27 (1957); Dennis v. United St(ites, 341 U.S. 494, 502-511 (1951); 
Schenck v. United States, 249 U.S. 47, 52 (1919). All of these cases d~al with the princi
ple that "mere advocacy" of criminal conduct, e.g., overthrow of the governmen t by force 
and violence, cannot be punished, except where such advocacy Is directed to Inciting or 
producing imminent lawless action and is likely to incite or produce such action. 

In the 'seminal case of Schenck Y. United States, the defendants were convicted of con
spirncy to violate the Espionage Act by causing and attempting to cause Insubordlnatlou 
in thr military nnd naval forces of the United States by having printed and circulated a 
document calculated to cause such Insubordination. In upholding defendants' convictions 
and rejecting their claims that their actions were protected by the First Amendment, the 
Court through Justice Holmes stated (349 U.S. at 52) : 

The question in every case Is whether the words used are used In such circum
stances and n~e of such a nature as to create a clear nnd present danger that 
they will bring about the substantive evils that Congress has a right to prevent. 

In Dennis v. Unite(/. States, the defendants were convicted of violating the Smith Act 
(18 U.S,_C. 2385). which makes It a crime to knowingly or wll'fully advocate. abet, advise, 
or teach the duty, necessity, desirability, or propriety of overthrowing or destroying the 
government of the United States by force or violence or by the assassination of any officers 
of such government. The Court held that an essential element of the offense was proof that 
those charged with Its violation had an Intent to overthrow the government hy force 
and violence. The Court then approved the trial judge's instructiou that the defendants 
could not be found guilty unless they had the Intent to "overthrow the Government of the 
United States by force and violence as speedily as circumstances wou1<1 permit." In dis
cussing the "clear and present danp;er" test In Schenck, the Court adopted the language of 
Judge Learned Hand from his opinion below (341 U.S. at 51:6) : 

In each case rCourtsl must ask whether the gravity of the "evil" discounted 
by Its improbability, justifies such Invasion of free speech as Is necessarj to avoid 
the dan["er. 

In Yates v. Unitec~ State8, the Court, again interpreting the Smith Act, held that the 
Act did not prohibit mere advocacy and teaclllng of forcible overthrow as an abstract 
prinCiple divorced from anr effort to instigate action to that end, and that Con«ress 
intended to punish only ad"ocacy "directed at promoting unlawful action." In explaining 
the distinction, the Court stated: 

The essential distinction Is that thoRe to whom the advocacy Is addressed must 
be 1Irl!ed to do something, now or In the future, rather tha n merely to believe in 
something. 

In Bl'anclenunrg v. Ohio, the defendant was convicted of violating the Ohio Criminal 
S~'ndlcatlon statute for "ad"ocatin« ... the duty, necrssit~·. or prollrlety of crime, sabo
tllge, violenl'e or unlawful mrthods of terrorism as a means of accompllshinp; Industrial 
or political reform." The Court reversed defendant's conviction On grounds that th;; 
statute as construed violated the First Amendment. It stated: 

[TJ he cl)n~titutlonal guarantees of free speech anel free press do not permit It 
Scate to forbid or proRcl'ibe Ildvocacy of the use of force or of Jaw violation except 
where such Itdvocacy is directed to Inciting or prodUCing Imminent lawless action 
and Is llItCly to Incite or produce such action. 

In the Hess case the defendant was convicted of disorderly conduct for londly stating 
dnrln;\' an antiwar demonstration on a college campus, "We'll taI{e the fucking street later 
(or again)". The Supreme Court reversed on the «round that there was no evWence to 
support 'the Indiana Supreme Court's conclusion that the words were Intended to incite 
further lawless action on the part of the crowd and was likely to produce such action. 

Slmllal!Y. the BOlla, case was brought to challenge the refu~al of the Ge(Jrgia legislature 
to seat Bond following 11Is election because he had mude statements against the govern
ment's Vietnam policy and the operation of the Selective Service laws. The Court held 
that this was not a valid basis for the le'l\slatnre's action In a brIef discussion Implying 
that the cOmluct Inyolved wus so remote from any "incitement to violation of law" as to 
not merit serious analysis. . 

r{ See, <!.g., T. Emerson, The S1I8tem of Fl'ccrlom of JiJmprcsRion 40~-01} (1970) ; Wechsler, 
Jones atHl Korn. Thti Treatment of [ncllouto Crime8 in tile Mode~ Pena~ Gode of thc Amen
mn Law I1lstitnte: Attemllt, SOlicitation. a1tcl GOllspimcy. 61 Co1.L.Rev. 571, 626-27 
(1961) ; N. Dorsen, P. Bendel'. and B. Nenbornp, JiJlltcl'son, Haller, an(l. DOI'sen's Polit'!ca~ 
aM· Civil Rigllts in the United States 395-401 (4th ed. 1976). 
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distinguishing constitutionally protected speech in the form of "mere 
adv,ocacy" from advocacy directed to inciting or producing imminent 
lawless action under circumstances likely to incite or produce such ac
tion. This issue has been l'a,lsed in the controversial contexts of urging 
observance of religious beliefs; 95 advocating birth control; 96 encour
aging avoidance of draft registration; 97 and in other, non-solicitation 
contexts as well. . 

The distinction between constitutionally protected advocacy and ad
vocacy directed to incite or produce "imminent lawless action" under 
circmnstances likely to incite or produce such action is not always sus
ceptible of easy application to specific facts. The test adopted by the 
Supreme Court reflects society's basic concern, which is not with solici
tation as such, but with 'prevent.ing the conduct being solicit.ed.os Few 
would argue that there is a valid social anterest in protecting speech 
whose purpose is to bring about a criminal result. The danger in pro
scr.ibing such speech, in many contexts, howp.ver, is that the First 
Amendment does not readily lend itself to f~istinguishing t.olerable 
from intolerable speech. ~cholarsin this field have described the prob
lem as follows: 90 

[T]he problem is not in protecting the actor. The problem 
is in preventing legitimate agitation of an extreme and in
flammatory nature from being misinterpreted as solicitation 
to crime. It would not be difficult to comnince a jury that in
flammatory rhetoric in behalf of an unpopular cause is in 
reality an invitation to violate the law rather than an effort to 
seek its change through legitimate criticism. 

In an abtmdance of caution to guard against infringement of First 
Amendment rights and to respond to snggestions that a general offense 
would present the potential for abnse,loo the Committee limited Section 
1003 to egregious felonies, where the solicitor's First Amendment 
rights would rarely, if ever, be involved, and where the harm caused 
by commission of the solicited felony ,,-ould clearly be serious. In addi
tion vhe Committee notes that where there has 'been no crime com
mitted, a prosecution for criminal solicitation might proceed based 
solely on the testimony of t.he person allegedly solicited. In that. cir
cumstance, there is a rusk that an ambiguous communication or a mis
understanding will form the basis for a criminal solicitation conviction. 
Accordingly, the Oommittee has added hmguage requiring that there 
be evidence "strongly corroborative of the intent" to have the crime 
which is the obiect of the solicitation actually committed. Because of a 
potential for abuse, some States have required corroborating evidence 

00 See "lrU8.~eI· v. utu,I!. 333 U.S. 95'. 96 (l948) (Conspirnrv to commit acts injurious to 
pubHc morale by conspirln~ to counsel, advise. and practice pol~'gnmous marriage; re
manded for State Rllnreme (:!ourt to conslcler wllPtllp.t· stlttnte wns ullconstitl1tionall~' va~"e). 

9(} Ree Stttle v. McLu,uf/hUn. 4 Ohio Ann.2rl 327. 212 N.Fl. 2r1 6R;;. 040-41 (Ct. App. 1965). 
01 Sep Bond. v. Flol/fl. 38;; U.S. 11 G .. ] 33-3,t (H)(lG) : Schenck v. flllitwl State.q, Bllpr" note 

93. at 52-53; Vniterl States Y. Spock. 41G F.2d 1G5. IG9-74 (l$t Cil'. 19G9). 
IJ8 See T. Emerson. The Systell~ of Freer/OJ1/. oj JiJ.rpre8 .• i.on 403 (1970). 
O1J'Vechslel' .• Tones. and Korn. The T"catmt'llt of Illchoatr (jrimes in the Model Penal 

Corlc of the American Lmo I?lstitute: A.ttempt. Flo7irita.tioll. 1I)1t1 ('01/,.pi/·aeil. (11 Col L. Rev. 
li71. 626-(127 (19611), See nlso Gil/'((, v. f.'nitell Strrtes. 178 F.2d ::lB. 41 (6th ('ir. 1!l40). 
n11"d 340 U.S. 857 (1950) : Warren v. Unitetl Flt.ate8, 177 F.2d 59G, 599 (10th Clr. 1049), 
cert. rlenlNl. 31'!8 rUt 947 (1 !lfir)\. 

100 See, e.g .. Hearings, p. 143 (1975) (statement of Judge Zirpoli on behalf of the Judicial 
Conference of the United States). 
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in addition to the testimony of the person allegedly solicited, in order 
to convict.l.Ol The approach adopted by the Oommittee is consistent 
with both the statute law of other jurisdictions and common law. 
Although ·common law development of criminal solicitation varies 
among the jurisdictions, a prevailing common law view is that solici
tations are criminal only if the solicited conduct involves a felony or 
an "aggravated" misdemeanor (i.e., misdemeanors related to obstruc
tion of justice and breach of the peace).102 At the present time, ap
proximately half the states have solicitation statutes supplementing 
the common law; of these states some criminalize solicitations of only 
felonies 01' specified, aggravated misdemeanors,103 while others crimi
nalize solicitations of any offense.104 Significantly, the National Oom
mission proposed that criminal solicitation be limited to felonies/05 

but, among other possible approaches, expressly suggested as a viable 
alternative the designating of each crime (either felonies 01' selected 
misdemeanors) to which the solicitation offense would apply.10G 
92. P1'esent Federal L(JfW 

There is presently no Federal statute of general applicability crimi
nalizing solicitation. l07 Instead, there are, in Title 18 of the United 
States Oode, a few scattered statutes defining specific offenses which 
include language prohibiting solicitation of the specified offense. For 
example, current Federal law prohibits soliciting payment of a bribe 
(18 U.S.C. ~ 201) ; and persuading, inducing or enticing'a woman to 
t.ravel in interstate commerce for prostitution 01' other immoral pur
poses (18 U.S.O. § 2421, et seq.). Thus, current Federal law is consistent 
with the approach of Section 1003, in that solicitation is criminalized 
only for certain designated felonies. 

One of the improvements of Section 1003 over current Federal law is 
that most felonies punishable as criminal solicitations will be combined 
into one statutory provision/oB thus promoting systematic case law 
development of the crime of solicitation. 
3. The Offense 

A. Elements 
Subsection (a) of section 1003 provides that a person is guilty of an 

offense if, with intent that another person engage in conduct constitut-
101 See. e.g .. Alabumn Criminal Code. Title 1HA. § 13A--4-1 (a) (1978); Ohio Revised 

Colle. § 29211.0R(D\ (11\7;'\: ')'''''0'' 'Ppnal Codp.. § 15.03(b\. 
10. See, Model Penal Code, § 5.02, Comment, p. 83 (Tent. Draft No. 10, 1969). 
103 See, e.g .. California Penal Code. § 653f (1955) ; Colorado Revised Statutes. Volume 

8, § 18-2-301 (1973) : Iowa Criminal Code. § 705.1 (1979): Louisiana Statues Annotated, 
Volume 9, § 14.28 (1968) ; Maine Revised Statutes Annotated, Title 17-A, § 153(1) (1978); 
North Dakota Century Code. Volume Z, ~ 12.1-06-03 (1) (1973); Oregon Revised Statutes. 
Volume 1, § 161,435 (1977); Vernon's Teltas Codes Annotatec], Penal Code, § ·15.03(n) ; 
Code of Virginia, Volume 4. § 18.2-29 (1975). 

101 See, e.g., Code of Alabama. 'ritle 13A, § 13A-4-1 (n) (1978); Alaska Statutes. Title 
11. § 1.1.31.110 (a) (1978); Arizona Revlspd statntes Annotated. Title 111, § ;t3-1002 (A) 
(1978); Arknn~as statutes. Title 41, § 41-705(1) (1976): Delaware Coile Annotated. 
VOlnme 7. §§ 501-503 (1974) ; Florida Stntutes Annotated. Volume 22, Title 54, § 777.04 
(1975); Hawaii Revl~eil Statutes. Penal Code. & 700-510 (1972): Illinois Annotated 
Statutes. Cbapter 38. § 8-'1 (a) (1967); Kentucky Revised Statutes, Volume 16. § 506.030 
(1) (1975): Montana Criminal Code of 1973, Title 94, § 94--4-101(1) (1977): New 
Hamnshire Revised statutes Annotateil. Volume 5-A. § 620.2(I) (1074): McKinney's 
CouRolldatp!1 Laws of New York. Book 39, H 100.00. 100.05 100.10 (1065) : Purdon's Con
"!lUnate') Pennsylvanln Statutes Annotated, Title '18, § 902 (a) (1972); Tennessee Colle, 
"oJnme 7. § 39-U5 (1975). 

lOG Final Renort. § 1003. 
106 Working 'Poners. TJ. 374. 
107 If the Roll~itAtlon lends to the commission of a crime, the solicitor Is punishable as a 

prlnclnal uncler 18 U.S.C. § 2. 
108 Exceptions Include, for example, § 1H21(a) (2) ; § 1322(11.) (1); and § 1516. 
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ing a crime, and, in fact, under circumstances strongly corroborative 
of that intent, he commands, entreats, induces, or otherwise endeavors 
to persuade such other person to engage in such conduct. The desig
nated felonies are those described in section 1601 (Murder), 1611 
(maiming), 1612 (Aggravated Battery), 1615 (Terrorizing), 1621 
(Kidnapping), 1622 (Aggravated Oriminal Restraint), 1631 (Air
craft Hijacking), 1632 (Oommandeering a Vessel), 1641 (Rape), 1701 
(Arson), 1702 (Aggravated Property Destruction), 1711 (Burglary), 
1712 (Oriminal Entry), 1721 (Robbery), 1731 (Theft), 1732 (Traf
ficking in Stolen Property), 1734 (Executing a Fraudulent Scheme), 
1735 (Bankruptcy Fraud), 1736 (Interfering with a Security Inter
est), 1737 (Fraud in a Regulated Industry), 1741 (Oounterfeiting), 
1742 (Forgery), 1801 (Operating a Rackt'teering Syndicate), 1802 
(Racketeering), 1803 (Washing Racketeering Proceeds), 1804 (Loan
sharking), 1805 (Facilitating a Racketeering Activity by Violence), 
1811 (Trafficking in an Opiate), 1812 (Trafficking in Drugs), 1823 
(Using a ,¥" eapon in the Oourse of a Orime), 1824 (Possessing a 
'Weapon Aboard an Aircraft), 1843 (Oonducting a Prostitution Busi
ness) , or 1844 (Sexually Exploiting a Minor) . 

The words used to describe the type o·f conduct required to violate 
this section are designed to limit it to actunl instigation. Thus words 
such as "counsels," "encourages," ancI "requests" have been rejected 
because they suggest equivocal situations too close to casual remarks 
or areas of' constitutionally protected speech.lo9 Notwithstanding this 
effort to refine the statute, the Oommittee is aware that, in order to 
pass constitutional muster, the section must be read as incorporating 
the body of case law requiring that solicitation offenses be confined to 
situations involving "imminent lawless action." The Oommittee intends 
and expects that the section be so interpreted. 

The offense in this section contains two essential elements. First, 
the offender must have the intent that another person engage in con
duct constituting one of the specified felonies and that intent must be 
manifest by circumstances sj;rongly corroborative thereof; and second. 
he must command, entreat, induce, or ot.herwise endeavor to persuade 
such other person to engage in such conduct. 

Included expressly in the first element is 'a requirement that the cir
cumstances show that the actor is serious in intention.llo For exam
ple, the Derson who expresses the sentiment at a bnseball game that 
the umpire should be killed 'Nould not be guilty of solicitation since 
the surrOlUlding circumstances would not bear out the conclusion that 
he genuinely possessed the requisite intent that another person kill 
the umpire. Similarly, the drunk in the corner bar who asks the bar
tender to murder his wife would. probably not be guilty since the sur
rounding circumstances cast a reasonable doubt n,s to his intent.. How
ever, if a spt'aker shouted to an angry mob surrounding a jail that one 
of the inmates should be lynched, it might be concluded that he dicl in
teno that other persons engage in crinlln~l conduct. In each instance, 
whether or not the actor had the necessary intent would be a question 

100 Spe WorkinJr Papers, p. 371-
110 This is consistent with the recommondatlon of the National Commission, Final Report, 

Sec. 1003. By contrast, s. 1 of the 94th Congress contained no such explicit requirement. 
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of fact for the jury to decide in light of the circUhlstances surround
ing the statement and in accord with appropriate instructions. 

The second element is that the actor engage in conduct which is 
intended to cause another person to engage in designated crimina.} con
duct. Thus a superior who orders a subordinate to engage in criminal 
conduct would be guilty of solicitation since he "commanded" his sub
ordina~ to engage in such conduct. Likewise, a person who threatens 
or offers to pay money to another person would be "inducing" such per
son anel would also be guilty of solicitation. The plu'aBe "otherwise 
endeavors to persuade" is designed to cover any situation where a per
son seriously seeks to persuade another person to engage in criminal 
conduct. However, this phrase is not meant to cover the situation where 
the actor a,tt~mpts to communicate with another person but for some 
reason the communication never reaches that person. For example, a 
person who writes a letter to another person in which he offers to pay 
a sum of money if that person would commit a crime, and who mails 
the letter, would not be guilty of solicitation if the other person never 
receives the letter. Conceptually, this conduct constitutes attempted 
solicitation, which under section 1004 (b), discussed subsequently, is 
not an offense. In view of the policy in section 1004 (b), the phrase 
"endeavors to persuade" must be construed as requiring some commu
nication between two or more persons before there is a solicitation. 

The section does not require that the person solicited commit an 
overt act in response to the solicitation. As the American Bar Associ
ation's Section of Oriminal Law stated: 111 

The requirement of strong corroboration of the intent is 
sufficient to distinguish legitimate abstract advocacy from 
criminal incitement. . . . Deletion of the requirement [of an 
overt act by the person solicited] would eliminate as an in
surmountable obstacle to the I?rosecution of a serious solicita
tion the fact that the one solIcited spurned the invitation. 

B. Oulpability 
The conduct in this offense is commanding, entreating, inducing, or 

otherwise endeavoring to persuade another person to engage in con
duct constituting a crime Since no culpabiHty standard is specifically 
designated, the applicable state of mind that must be proved is "know
ing," i.e., that the offender was aware that he was commanding, etc. 
another to commit a crime. ll2 The element that the command be "with 
intent that another person engage in conduct constituting a felony" 
under one of the designawd sections states the purpose with which 
t,he conduct must be performed in order to be a violation of this sec
tion.113 It is, of course, only necessary that the offender intend that the 
other person engage in the conduct constituting the felony j it is not 
essential that he know or have any particular mental state with respect 
to the fact that the conduct is in violation of law,114 The remaining ele
ment that the circumstances be such as to strongly corroborate the 

:Ill Hearings, p. 5801. The Special Committee on the Proposed New Federal Criminal 
Code of the ·New York City Bar Association also recommended the deletion of such a 
reanlrement. See HearlnjrR, p. 77Ul. 

UJl See sections 303(b) (1) and 302(b) (1). 
113 This element is necessary since It Is possible to knowingly or even Intentionally com

mand another to engage in criminal conduct, without reaUy expecting or Intending that 
he obey the command. 

U< See section 303(d) (1) (A). 
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culpable intent is preceded by the phase "in fact." Thus no proof of a 
mental state is necessary with respect to this elementPs 
4. Defense Preoluded 

Subsection (c) of section of 1003 provides that the solicitor cannot 
successfully assert a defense that the solicitee could not be convicted 
of the offense because he lacked the state of mind required or was 
incompetent or irresponsible, or is immune from or otherwise not sub
ject to prosecution. This provision is based upon the universally 
acknowledged principle that one is no less guilty of the commission 
of a crime because he uses the overt behavior of an innocent or irre
sponsible agent.1l6 

This principle has been upheld on several occasions by Federal 
courts,l17 A distinction between the situation under this section and 
those dealt with in such cases is that the solicitation provision will 
be utilized when the person solicited, for one reason or another, did 
not carry out the criminal activity. However, if the agent's innocence 
or legal irresponsibility would not prevent prosecution of the insti
gator when the crime was committed, it should not bar a prosecution 
when the crime was solicited but never completed. 

This provision does not mean that irresponsibility or incompetency 
of the solicitee is never reJevant. The lack of responsibility or compe
tence of the person solicited may be relevant in determining the so
licitor's intent-for example, an entreaty to a child or an imbecilp. 
may indicate the solicitor's lack of serious purposes.1l8 
5. Affirmative Defense 

Subsection (b) of section 1003 provides an affirmative defense of 
renunciation under this se0tion. The reasons for providing such a 
defense are the same as those justifying the defense for attempt under 
section 1001 and are discussed in connection with that section. As is 
the case for attempt, the renunciation, to be a defense, must be "volun
tary and complete" as partially defined in section 1004(a) , i.e., not 
motivated by a decision to postpone the crime or to substitute another 
victim. Unlike the attempt offense, however, the affirmative defense 
here requires that the defendant prevented the crime solicited from 
being committed. Thus he must persuade the solicitee to desist from 
committing the offense or take such other steps as will prevent it.1l9 
6. Jurisdiotion 

The jurisdictional provisions under this section directly parallel 
those under section 1001 and the discussion there is applicable equally 
in this context. 
7. Grading 

An offense under this section is graded as an offense of the class 
next below that of the crime solicited. This was the grading recom-

:un See section 303 (a) (1). 
11' See, e.g., Nigro v. UnUell States, 117 F.2(1 624 (8th Cir. 1941), Unitell States v. 

Brandenberg, 151) F.2d 110 (8th Cir. 1946) (physicillDS circulating Illegal narcotics 
prescriptions glllIty of sale by innocent druggist). 

117 See Working Pnpers. pp. 377-378. 
11. See Report of the Special Committee on the Proposed New Federal Criminal Code of 

the Association of the Bar of the City of New York In support of this provision. 
Hearings, pp. 7715-7716. . 

110 The defendant may ntlllze the defense even if his efforts did not cause the prevenhon 
of the crime. For inst'nnce. if the Rollcltee never Intended to commit t.he crime, but the 
Rolicitor (not knowing this) took steps to inform the authorities so that tIle crime would 
have been prevented if the perRon solicited had tried to commit it, the solicitor could 
avail himself of the affirmative defense herein. 
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mended by the National Commission and adopted in S. 1, as origi
nally introduced. It represents a compromise between the common law 
view that all solicitations be deemed misdemeanors and present Fed· 
eral statutes which treat solicitation as an attempt for grading pur
poses, that is, as punishable to the same degree as if the crime solicited 
had actually occurred. As with section 1002 (criminal conspiracy), sec
tion 2304: provides that consecutive sentences may not be imposed both 
for solicitation to commit an offense and the completed offense. 

SECTION 1004. GENERAL PROVISIONS FOR CHAPTER 1.0 

Tills section contains general provisions which are applicable to 
other sections in chapter 10. Subsection (a) contains a paItial defini
tion of "voluntary and complete" with respect to the defense of 
renunciation. This definition has been explained in connection with the 
discussion of that defense in sections 1001-1003. 

Subsection (b) (1) provides that it is not an offense to attempt to 
commit, to conspire to commit, or to solicit the commission of, an of
fense described in sections 1001 through 1003; an offense described in 
section 1202; or an offense described outside this title (including those 
offenses such as section 1'764 (Antitrust offenses) that are incorpo
rated by reference in this title (a) that consists of an attempt, a con
spiracy, or a solicitation, or (b) to the extent such non-title 18 offense 
is subject to another attempt, conspiracy, or solicitation statute outside 
this title. In the latter case, the Committee intends that the specific 
nontit]e 18 conspiracy, attempt, or solicitation offense control. Under 
this subsection, if two or more persons enter into an agreement to 
commit a criminal offense but none of the conspirators does any act 
to effect any objective of the agreement, they could not be charged 
1vith "attempted conspiracy." The Committee believes that the harm 
in such conduct is simply too remote to warrant prosecution. Like
wise, a person who mails a letter to another person soliciting that 
person to commit an offense would not be guilty of attempted solicita
tion if the other person never received the letter. Similarly, a person 
who unsuccssfully solicits another to join a conspiracy could not be 
found guilty of solicitation of a conspiracy. 

Subsection (b) (2) provides that it is not an offense to attempt to 
commit one of the twenty-two enumerated offenses. This adds to the 
provisions in subsection (b) (1) certain substantive offenses that the 
'Committee concluded it was not desirable to punjsh for an attempt 
to commit the offense. In making this determination, the Committee 
sought to identify conduct falling within the following categories: 
(1) incIlOate offenses (see subsection (b) (1)); (2) offenses present
ing significant implications for First Amendment activity (incite
ment, demonstration, communication, press, or speech related); (3) 
negligent offenses; and (4) offenses involving an omission to perform 
n legal duty. 

Subsection (b) (3) provides that it is not an offense to conspire to 
commit, unless it. was in fact completed, an offense set forth in section 
1115 (a) (3), 1116(a) (1), or 1831 (a) (1). The three offenses enumerated 
are the only ones in the Code that punish specific acts of incitement 
(i.e., incitement to evade military or alternative civilian service, incite
ment to mutiny, insubordination, or desertion, and incitement to riot). 
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Subsection (b) (3) of the bill as introduced (which was deleted in 
committee in favor of a different approach) listed fourteen offenses 
(including the foregoing three incitement offenses which are excepted 
from the applicability of all inchoate crimes) were specifically ex
empted from the application of the criminal solicitation offense. Under 
the amendment adopted by the Committee thest) offenses continue to 
be exempt from application of the solicitation offense. Those enumer
ated offenses (sections 1112, 1114, 1115, 1116, 1122, 1123, 1124, 1301, 
1302,1328, 1334, 1343 (a) (1) (A), 1831, and 1833) were selected be
cause of the fact that they may involve conduct which, if a solicitation 
offense 'Were to apply, could adversely affect First Amendment values. 
The bill adopted the policy of a cautious application of the solici
tation offense given the fact that no such general offense has existed 
in the Federal criminal justice system. The Committee does not 
desire that this concern for First Amendment rights be lost from 
the legislative history simply because a more limIting amendment 
was adopted. Moreover, for similar reasons the 'Committee believes 
that a conspiracy prosecution for an incitement-type offense should 
not be available unless the incitement offense has been completed. 
Although recognizing the existence of some risks to society in pre
cluding a prosecution for, e.g., a conspiracy to incite a riot, the 
Committee has concluded that the greater danger lies in fue oYer
zealous use of such powers to inhibit the exercise of First Amendment 
righ'ts.120 In short, the offenses of incitement are deemed to warrant 
exemption from the applicability of inchoate offenses that would 
unduly broaden their scope. And, sillce the conduct of incitement pre
cedes the intended result, removing the ability to prosecute for inchoate 
offenses in this context does not altogether prevent society from acting 
to punish the offender before he has achieved his criminally antisocial 
purpose. 

1.."0 In so statinA'. however, the Committee does not intend to criticize any investigation 
or prosecution under prior laws. 
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CHAPTER 11.-0FFENSES INVOLVING NATIONAL 
DEFENSE 

This chapter contains a subchapter for each of the three generjc 
offenses involving national defense-treason, sabotage, and espio
nage-and a fourth subchapter for miscellaneous national defense 
crimes. The subchapters on treason, sabotage, and espionage include 
descriptions of several related offenses; the fourth subchapter con
cerns atomic energy offenses. 

SUBOHAP'l'ER A.-TREASON AND RELATED OFFENSES 

(Sections 1101-1103) 

This subchapter revises part of chapter 115 (Treason, Sedition, and 
Subversive Activities). of title 18. Sections 1101 and 1102 deal with 
treason and certain lesser insurrectionary activities now covered by 
18 U.S.C. 2381 and 2383. Misprision of treason, 18 U.S.C. 2382, has 
been assimilated into section 1311 (Hindering Law Enforcement). 
Section 1103, which prohibi~ para-military activity, replaces 18 
U.S.C. 2386, a complex registration statute which, in effect, has been 
nullified by judicial rulings on similar legislation.1 18 U.S.C. 2384 and 
2385 (the Smith Act), which proscribe seditious conspiracy and vari
ous acts involving advocacy of the forcible uverthrow of the govern
ment, are not carrIed forward in the Code. 

SEOTION 1101. TREASON 
1. In General 

Uniquely among Federal crimes, the Constitution itself defines the 
offense of treason, lays down procedural requirements, and permits 
Congress to do no more than s.recify the penalty within certain limits. 
SectIOn 3 of Article III provIdes: 

Treason against the United States, shall consist only in 
levying War against them, or in adhering to their Enemies, 
giving them Aid and Comfort. No Person shall be convicted 
of Treason unless on the Testimony of two Witneeses to the 
same overt Act, or on Confession in open Court. 

1 ~ee A.lbertson v. IiIA.OB, 382 u.s. 7() (1965) : Oommunist Party v. United .f/tate8, 384 
F.2a 957 (D.C. Clr. 19(7). 

(179) 
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The Congress shall have Power to declare Punishment of 
Treason, but no Attainder of Treason shall work Corruption 
of Blood, or Forfeiture except during the Life of the Person 
attainted. 

The constitutional definition prohibits Congress from declaring con
duct that does not fall clearly within its terms as treason. The require
ment of two witnesses to the overt act also prevents Congress from 
denominating an offense containing all the elements of treason by 
some other name.2 

The constitutional definition has been construed by the courts as 
recognizing two forms of the offense: (1) levying war against, or ren
dering assistance to foreign enemies waging war against, the United 
States, and (2) engaging in domestic rebellion. Congress, despite the 
limitations on its power, is entitled to assign different penalties to the 
different forms that the offense can take. Section 1101 describes tb~ 
offenses of levying war and assisting foreign enemies and section 1102 
(a) (1) the offense of rebellion. The former is decIareda Class A fel
ony, and the latter a Class B felony. 

Unlike current statutory law, the constitutionally mandated two
witness rule has been codified. Although there is some confusion as to 
the application of the rule,3 the Committee deems it useful to include i,t 
on the face of the statute in substantially the language of the Constitu
tion. 
fJ. Present Federal Law 

In existing Federal law 18 U.S.C. 2381 deals with the conduct de
scribed in section 1101. 

18 U.S.C. 2381 provides that whoever "owing allegiance to the 
United States, levies war against them or adheres to their enemies giv
ing them aid and comfort within the United States or elsewhere," is 
guilty of treason. Essentially the statute tracks the constitutional defi
nition. The addition of the reference to "allegiance" has been held to 
be superfluous as necessarily implied in the Constitution's defini
tion.4 So too the stipulation that the offense can be committed without 
the territorial jurisdiction of the United States.5 

Section 2381 has remained virtually unchanged since first enacted 
as section 1 of the Judiciary Act of 1790. The mandatory death penalty 
was made discretionary when the statute was reenacted as section 1 of 
the Act of July 17, 1862.6 The present statute also provides for a mini
mum sentence of five years and a fine of not less than $10,000 and fur
ther contains a disqualification from holding Federal office. 
3. The Offense 

A. Subsection (a) (1) 
(i) Elements.-Subsection (a) (1) provides that a person is guilty 

of an offense if, "while owing allegiance to the United States, he ad-

• Cramer v. United States, 325 U.S. 1, 45--47 (1945). 
a Compare Ha.1/.pt v. United States, 330 U.S. 631 (1947), with Cramer v. UnUed Sta·tes, 

8llpl'a note 2. 
• United States Y. lVi!tbergCl', 18 U.S. (5 Wheat.) 7·(3 (1820). 
G Kawakita v. United States. 343 U.S. 717,732-733 (1!l52). 
• The death penalty Is in all likelihood unenforceable in the light of Supreme COllrt 

dp(,IRions. E.g., Gregg y. Georgia, 428 U.S. 15'3 (1976); Furman Y. Georgia, 408 U.S. 238 
(197'2). 
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heres to the enemies of the United States and intentionally gives them 
aid and comfort." The elements of the offense are thus (1) that the 
defendant owe allegiance to the United States; (2) that there exist 
enemies ofthe United States; (3) that he "adhere" to them; (4) that 
he give them aid and comfort; and (I)) that such assistance is ren
dered intentionally. No change from current law is intended. Indeed, 
the basic language of the Constitution and 18 U.S.C. 2381 have been 
retained.7 This will tend to insure that the proposed provision will 
comport with constitutional limitations.s Moreover, enforcing the 
statute, a court will not need to concern itself with whether the con
duct falls within the ban of the statute. The only question will be, as 
it is today, whether the conduct is within the ambIt of the Constitution 
as interpreted by the courts. 

Treason is a breach of "allegiance" and may be committed only by 
one who owed allegiance, whether perpetual or temporary.9 This sec
tion employs the term as it has been understood under current law, i.e., 
allegiance is the obligation of fidelity and obedience owed to the 
sovereign in return for the protection of the 1aw.10 The obligation is 
owed "to the political entity the United States not to the person of the 
President nor to the party in power for the time being." 11 

The "allegiance" may be either (1) the absolute, permanent alle
giance owed by a citizen, whether citizenship was acquired by birth 
or naturalization,12 which remains in effect at all times and in all 
places, even in enemy territory beyond the actual protection of the 
laws, until he has divested himself of citizenship in accordance with 
our law,13 or (2) the qualified temporary local allegiance owed by an 
alien, unless relieved by treaty, so long as he invokes the law's protec
tion by his presence.14 

The second element is that the offender assist "enemies." The adjec
tive "foreign" is implicit in that, as stated in the Greathouse case, 
"enemies" was always understood to mean a foreign sovereign and 
his subjects engaged with this country in open hostilities or war.15 

• The National Commission recommended redefining the offense In modern language. See 
Working_Papers. pp. 419-425. 

8 See Hearings, pp. 1482-1483 (testimony of Edward J. Ennis, AmerIcan Civil Liberties 
Union). 

9 See United States v. 1Viltbergel', 811pra note 4. 
19 Oarlisle v. United States, 83 U.S. (16 Wall.) 147 154 (1873). 
u OhandlC!' V. UlIited States, 171 F.2d 921. 938 (1st. Clr.). cert. denied, 336 U.S. 

918 (1949). By contrast, under the English statute from which our constitutional defini
tion was <lrawn, 35 Edward III (C. 1350), allegiance Is owed the monarch. 

l!l The obligation attaches where naturalization wa~ procured bv fraUd .Ince citizenship 
thus acquired IR merely voidable anrl not void, UlIited States v. Stephan, 50 F. SuPP. 445, 
447, 448 (E.D. Mich.), aff'd, 139 F.2d 1022 (6th Clr. 1943), but not where the naturaliza
tion proceedings were void. UlIited States v. Villato, 2 U.S. (2 Dall.) 370. 372 (C.C. Pa. 
1797). 

13 See Kau:akita v. United Sta·tes, sltpm note 5. Kawakita also holds that treason may be 
committed by one having dual cltlzensl1ip, ]11. at 723-727. 

,. Oarlisle V. UlIited States, supra note 10; Radich v. Hutchins, 95 U.S. 210 (1877). It Is 
established English law, and probably ours, that such temporary obligation continues after 
the allen's physical departure If he has left family or property behind which Invokes the 
law's protection. See Foster's Orown Law (1762), citing a no·longer extant Resolution of 
the Justices of 12 January 1707. quoted In Hall, Famou8 PI'ials, Trial of WilHam JOYce 
(Lord Haw Haw), Vol. IV, 66. 92-93. The Joyce case itself, ReID v. Joyce, 173 L.T. 377 
(1945). aff'd, sub nom. Joyce v. Director of Pttblic ProseCllU01l8, A.C. 347, 115 L.J. 
146 (House of Lords, 1946), extended the rule to an alien abroad 110ldlng a valid British 
passport though he had left nel ther famlly nor property behind. This ruling Is criticized 
by Hall. supra, and is noted without approval In Gillars v. United States, 182 F.2d 962. 
981 m.c. Clr. 1950). 

]. United States v. Greathott .. e. 26 F. Cases No. 15. 1'54 (C.C. Cal. 1863). ·See also John
Bon v. Eisentrauer, 339 U.S. 763. 768 n.2 (11150); United States V. Fricke, 259 F. 673, 
677 (2d Clr. 1919). No ~hange Is intended of the current rule that an American, who 
jOins the armed forces of a belligerent enemy, is an "enemy," EID parte Quirin, 317 U.S. 1 
(1942), and that giving aid and comfort to him Is treason, Haupt v. UlIited States, supra 
note 3. 

51-SOB 0 - 80 - 13 
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The third element of "adherence" is a mental state, the harboring 
of disloyal sentiments,16 whereas the fourth element of giving "aid and 
comfort" requires overt conduct. A person may favor the enemy or be 
unsympathetic to this nation's cause, but he is not guilty of treason 
until he has given aid and comfort to the enemy. Conversely, he may 
give aid and comfort, but be innocent of treason if there was no adher
ence, for example, in time of war engaging in an illegal strike for 
higher wages, making a speech critical of the government, or assisting , 
an enemy agent not suspected of being such.11 

"Aid and comfort" means any act which strengthens or attempts to 
strengthen the enemy in its conduct of war or in its resolve to prosecute 
it, or which wealmess this nation's power or resolve to resist or defeat 
the enemy.IS Examples of aid and comfort are communicating military 
secrets, sheltering saboteurs, assisting escaped prisoners of war, fur
nishing provisions, making propaganda broadcasts, and abusing 
American prisoners of war forced to work in an enemy war plant.19 

The act may be of minimal significance as a contribution to the 
enemy's war effort, or even unnecessary; 20 or the act may be frustrated 
or fail. It is sufficient that the defendant did the best he could to make 
it succeed.21 

The final element is that the aSl':istance to foreign enemies be ren
dered "intentionally." The requisite intent in treason is not wholly 
clear,22 but has been held by the Supreme Court to involve an intent 
to betray the United States.23 Thus if a person knowingly and volun
tarily performs acts of aid and comfort to an enemy belligerent, he 
will generally have acted with the requisite intent to betray. It is no 
defense that he believed that enemy victory would be best for the 
United Stutes in the long run,24 or that he gave aid and comfort for 
profit rather than ideological considerations. His motives do not negate 
the requisite aherence or intent to betray,25 Where, however, the enemy 
aided IS a close family member, it appears that some degree of aid and 
comfort (food and shelter) can be extended, even with the lmowledge 
of the recipirnt's hostile purposes. Thus in Haupt v. United States/6 it 
was held that the jury was "correctly instructed" that "if they found 
that the defendant's intention was not to injure the United States but 
merely to aid his son 'as an individual. as distinguished from assisting 
him in his purposes, if such existed, of aiding the German Reich, or of 
injuring the United States, the defendant must be found not guilty.' " 

The element that tohe person owrs allegiance to the United States is 

16 See Working Papers, pp. 428-430. 
17 See O,·amer v. United States, supra note '2, at 28-'29·: KalOakita v. United States, 

supra note 5, at 736; Chandler Y. United States. supra note 11, at 942-943. 
18 Cram6r v. United States, supra note 2, at 28-'29. 
,. See Cramer v. United States. supra note 2.\ Haupt Y. United States, supra note 3: 

Stephan v. United States, 133 F .. '.!d 87 (6th Clr. , cert. denied. 318 U.S. 781 (1943); Iva 
Tkltko Toguri D' Aquino v. Un{f.ed States, 192 F.2d 338 (9th Clr. 1951)' cert. denied, 343 
U.S. 935 (1952) ; KalOaMta v. United States, supra note 5. 

'0 KalOakita v. United States, supra note 5, at 738-739. 
21 See Haupt v. United StateR, 8upra note 3. at 643 (harboring saboteur who waR 

apprehended before he could commit sabotage) ; Chandler v. United States, supra note 
11, at 941 (propaganda broadcasts, concerning which there was no evidence that they 
were heard or adversely affected morale) ; IV6 Ikuko Toguri D'Aquino v. United States. 
8upra note 19. at 373 (same). 

l!:! See Working Papers, PP. 427-430 • 
.. See Cramer v. United States, 8upra note 2. at 29. 31. 
'" Ohandler v. TTnited .<ttates. 8upra note 11. nt 943-44: Rest v. United States, 184 F.!!,j 

131. 137-38 (1st Cll". 1950), cel"t. denleil. 340 U.S. fl39 (1951) . 
.. See Ilanauer Y. Doane, 79 U.S. (12 Wall) 342, 347 (1870) (sale of provisions to the 

Confederate army) ; Oha·ndler v. U1tited State8, supra note 11. at 943 . 
.. Supra note 3. 
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an existing circumstance. Since no culpability level is specifically pre
scribed, the applicable state of mind that must be proved is "reckless," 
i.e., that the offender was aware of but disregarded the substantial risk 
that he owed allegiance to the United States. The Committee believes 
that this comports with current law that holds resident aliens capable 
of treason even though they might not know of their obligation of lim
ited allegiance imposed by the Constitution. The "recldess" standard is 
somewhat at odds with the district court's instruction in the Kawakita 
rase, 871prn, to the effect that. the jury should acquit the defendant 
(who held dual citizenship) if it credited his claim that he "hon
estly believed" he had divested himself of United States citizensh~p. 
Mere honest belief would not suffice to exculpate under the CommIt
tee's formulation, if the person was aware of the risk that he still 
owed allegiance t.o this country, and the risk was such that its dis
regard constltuted a gross deviation from the standard of care that 
a reasonable person would have exercised in the circumstances.27 The 
Committee, in effect, considers that the district court's instruction 
was overly favorable and did not statp. the law. Although the Na
tional Commission reads the Supreme 00urt's opinion in Ka'l.oakita 
as approving the lower court's instruction,28 a careful examination of 
that opinion shows that the Court merely quoted the trial judge's in
struction without ap,proval in order to establish what issues of fact the 
jury's verdict'of gmlty necessarily resolved. 

(ii) OulpabiZity.-The conduct in subsection (a) (1) is adhering 
to the foreign enemies of the United States and giving them aid and 
comfort. Since no culpability is specifically designated with respect 
to the former clause, the applicable state of mind that mnst be proved 
is "lrnowrng," i.e., that the offender was aware that he was adhering to 
the foreign enemies of the United States.29 In order to be aware that 
he was dealing with an "enemy," an individual wonld have to know 
that open hostilities were in progress. Thus, a person who, unaware 
that war had broken out, provided assist.ance to the enemv would not 
be guilty of treason. On the other hand, the person nee'd not Imow 
that war, in a legal sense, existed, provided he was cognizant that hos
tilities had commenced. Such a person who tendered assistance would 
act at his peril that a court might later hold that war had begun.30 

With respect to the second clause, the culpability standard is set at 
"intentionally," thus requiring proof that the offender'had a conscious 
purpose or desire to give aid and comfort.31 Through the combined 
effect of requiring a "lrnowing" state of mind as to "adheres" and an 
"intentional" state of mind as to give aid and comfort, the Commit.tee 
intends to carry forward existing constitutional doctrine that the crime 
of treason involves an intent to "betray" the Uniterl States. 

B. Subsection (a) (f3) 
(i) Elements.-Subsection (a) (2) punishes a person who, "while 

owmg allegiance to the United States", "levies war against the United 

III See section 302 (c) (2). 
'" See Working Papers. p, 426 ; FinAl Report, § 1101. 
.. See sections 303(b) (1) and 302(b) (1) . 
.. It seems rather clear that the concept of war In this context does not depend upon 

It formal declaration of war by one side or the other. See Final Report, Introductory 
Note, p. 77; The Prize Oa.se8. 67 U.S. (2 Black) 635 (1862) ; Bas v. Tinuy (The Eliza). 
4 U.S. (4 Dal1.) 32 (1800) ; lOp. Atty. Gen. 50 (1798). 

n See section 302(a) (1). 



Section nOlo 184 

States." The concept of owing allegiance has been discussed in connec
tion with subsection (a) (1). The conduct of "levying war" 
recodifies the language of the Constitution and 18 U.S.C. 2381. The 
Burr cases 32 establish that war is levied at some point before the 
actual shooting commences, but not before men are arrayed in martial 
order ready to move. The assembling of unarmed men, for a treason
able purpose where the necessity of arming is contemplated but the 
arms are not immediately available, is insufficient under this provision 
to amount to levying of war. Similarly, nothing antecedent to the 
overt levying of war, such as plotting, traveling to the rendezvous, the 
collecting of arms, or the recruiting of men, is treason in the constitu
tional sense or under this section. However, such inchoate acts may be 
punishable under section 1001 (Criminal Attempt), 1002 (Criminal 
Conspiracy) , or 1003 (Criminal Solicitation). 

The concept of "war" as used in this section, and indeed in this 
chapter and throughout the Code, is not specifically defined. It is 
intended to bear its current meanina- under prevailing court deci
sions.3a While the existing cases, cited below, were decided in differing 
contexts, all, except the Latney and Averette decisions,a4 held that 
"time of war" is not limited to a war formally declared by Congress. 
The latter cases heJd that, in light of the constitutional policies dis
fa.voring court martial jurisdiction o\'e1' civilians, Article 2(10) of the 
Uniform Code of Military Justice, authorizing court martial author
ity over civilians in "time of war", should be interpreted narrowly 
to mean only a war declared by Congress. The rationale of those two 
decisions is not properly applicable to the offenses described in this 
bill, which involve trial in a civilian (Federal district) court. Thus, 
whlle the precise scope of the term "war" is not settled by judicial 
decisions, it is clear, and the Committee accordingly intends, that 
"war", with respect t,) the imposition of criminal liability, at least 
extends to certain situations in which American armed forces are 
engaged in hostilities albeit no formal declaration of war has 
occurred.3G 

(ii) OulpabiUty.-The conduct in this offense is levying war. As no 
culpability standard is specifically designated, the applicable state of 
mind that must be proved is at least "knowing", i.e., that the offender 
was aware of the nature of his actions.30 

As under subsection (a) (1), it is not necessary that the offender 
know that war, in a legal sense, is being levied. It is sufficient if he is 
aware that he is taking part in hostilities or engaging in other conduct 
that in fact amounts to levying war. 

:J2 Ex Parte TJoliman-. 8 U,S-. (4 Cranch) 75 (1807), and Un-ited StateB v, But'r, 25 F. Cas. 
Nos. 14.692a-694a (1806-1807). 

"" See, e.g., BaB ,', Tin-gy. slipra note 30; J1Iolltoya V. Uniterl States, 180 U.S. 261 (1901) ; 
Jlarnilton v. JllcOlaltflhry. ·36 Fed. 445 (D. Kans. 1905); United- States v. AnrlerBon, 
17 U.S.C.lII.A. 588. 38 c. 1'.1. R. 386 (Ct. Mil. App. 1968) ; compare IJatney v. Ignatiu8, 
416 F.2d 82<1 (D.C. Cir. 1969) ; Unitecl Statc8 Y. Averette, 19 U.S.C .. lII.A. 363, 4-1 C.:ALR. 
363 (Ct. Mil. App. 1970) . 

.. Supm not~ 33. 
M See, e.g., Hamilton Y. MoOlaunhry. 8upra note 33 (Boxer Rebellion In China) ; United 

StateR y. Amlcrson, supra note 33 (Vlptnam conflict). Although of course cogniznnt of 
the r, cent War Powers Resolution (50 U.S.C. 1541 et Beq.), the Committee does not con
sider thnt its provisions are necessarlly relevant to the definition of "war" unrlH this 
Co(le for the quite distinct purpose of determinlnl(' criminal liability. For tlIis renson, a 
definition of "war" In section 111 of S. 1437, as introduced in the 95th Congress. patterned 
upon the War Powers Resolution, was deleted by the Committee during Its consideration of 
that bill. The definition Is excluded from the reported blll. 

"" See section" 303(b) (1) and a02(b) (1). 
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The element that the offender engages in conduct under this sub
section "while owing allegiance to the United States" is, as unde~ sub
section (a) (1), an existing circumstance as to which the 'a pphcable 
minimum mental state that must be shown is "reckless". Thus a self
proclaimed rebel would not escape liability hereunder if he was aware 
of but disregarded a substantial risk that he still owed allegiance to 
the United States . 
. ~. Proof 

Subsection (b) proddes that a person may not be convicted under 
t.his section unless the evidence against him includes the testimony of 
t.wo witnesses to the same overt act, or unless he makes a confession in 
open court. This merely codifies in statutory form the proof require
Illents in the Constitution that are applicable to the treason offense. 
5. Jurisdiction 

No jurisdictional base is specified for this section. Accordingly, 
under the principles of section 201 (b) (2), there is Federal jurisdictIOn 
if the olfense is committed within the general or special jurisdiction of 
lhe United States, as defined in sections 202 and 203. In addition, extra
territorial jul'isdiction-as under' present law-exists over this offense 
by virtue of section 204(b). This is in accordance with current law that 
t.reason may be pI'osecuted without regard to the place of· its 
commission.37 

fl. Grading 
An offense under this section is graded as a Class A felony, permit

ting imposition of any prison term including life imprisonment. This 
is consistent with 18 U.S.C. 2381. 

SEOTION 1102. ARMED REBELLION OR INSURREOTION 

1. In General and Present FederaZ L(1fUJ 
This section carries forward 18 U.S.C. 2383 and overlaps in part the 

offense of treason set forth in section 1101. 18 U.S.C. 2383, which is 
derived from the second section of the Act of July 17, 1862, punishes 
by up to ten years' imprisonment and a fine of up to $10,000, and 
automatic disqualification from holding public office, whoever "incites, 
sets on foot, assists, or engages in any rebellion or insurrection against 
the authority of the United States or the laws thereof, 01' gives aid and 
comfort thereto." It was early held in United States v. Greathouse 88 

t.hat this statute to the extent 'itcondemns one who "assists, or engages 
i~ ' .. " rebellion", etc., effectively defined constituJional treason, thus 
entItlmg the defendants charged thereunder to the protection of the 
two-witness rule while subjecting them only to a ten-year penalty.so 
In this regard, the lack of explicit recognition of the constitutional 
proof requirement for treason in this section is not intended to cast 
doubt on application of the Greathouse decision to armed rebellion or 

37 See e.g., Kawakita v. United States, supra note 5; Gillars v. United States, supra note 
~. at 978-979. 

"" Supra· note 15. 
39 Under Greathollse, the mnssive nrmed reslstnnce to the execution of llnnopulnr 

measures ns occurred In the Whiskey nnd Fries Rebelllons, for exnmple, uniloubtedly con-
stltuteil treason. . 



! 
II 

Section 1102. 186 

armed insurrection. The Committee considers, however, that there may 
be violations of this section that do not rise to the constitutional status 
of treason, although it recognizes that this issue wm be a matter which 
only the courts can finally resolve. To emphasize its view that this 
section does not proscribe only treasonous conduct, the Oommittee has 
denominated the offense as other than treason, and has excised the 
phrase "levies war," which is included in the constitutional definition 
of treason,and which appears in section 1101 (a) (21.' In addition, the 
Committee has omitted the explicit requirement 'while owing alle
giance to the United States." Since, however, the necessity for such al
legiance is probably implicit in the notion of a rebellion or insur
rection, its deletion here is more of a matter of form than substantive 
difference from section 1101. 
fd. The Ojfe11.8e 

Subsection (a) provides that a Iperson is guilty of an offense if he 
engages in "armed rebellion or armed insurrection": (1) against the 
authority of the United States or a State with intent to: (A) over
throw, destroy, supplant, or change the form of, the government of the 
United States; or (B) sever a State's relationship with the United 
States; or (2) against the United States with intent to oppose the 
execution of any law of the United States." 

As is evident, the offense in subsection (a) (1) is subdivided into re
bellion di.rected immediately against the United States and rebellion 
aimed ultimately against the authority of the United States but di
rected immediately 'against a State. Treasonous activities directed eX
clusively against a State are not punishable under this subsection. This 
is in accord with the traditional interpretation of the Constitution 
that such conduct is not treason unless the ultimate objective is to sever 
the State from the Union.40 To illustrate, an armed attempt to change 
the form of the Federal government by abolishing the Oongress would 
violate the subsection. However, a similar foray against a State govern
ment would not be an offense 41 unless the revolutionaries further in
tended to take the State out of the Union or if they resisted Federal 
armed forces sent into the State to fulfill the Federal government's 
Article IV obligation of guaranteeing a republican form of 
government.42 

This subsection does not require that the purpose for which the as
semblage is convened involve the overthrow of the central government. 
It is sufficient if the purpose is to nullify the government's sovereignty 
over a portion of its territory, whether a State, possession, or lesser 
enclave, such as a fort, or even to prevent the execution of a general 
law, such as a revenue measure.43 However, mere riots, or armed viola-

'0 See Ohargc to Grand Jury, 30 F. Cas. No. 18.275 (C,C.R.I. 1942) (story, J.). 
41 The N aUonal Commission ,proposed to make such conduct an offense, See Final Report, 

Sec. 1103. However, the Committee was of the opinion that State law and power shOUld 
be adequate to deal wIth most situations of this kind. In egregious cases the State wlll 
undoubtedly call for Federal assistance to sllppress the Insurrection, and forcible opposition 
to such Federal forces (troops, guards, or marshals) would constitute a violation of 
section 1102. lIforeovel", any question of undermInIng the States' right to self·defense that 
the preemptIon doctrine wOllld raise should be avoided. See MaSur/cy v. Ratliff, '2'82 F. Supp. 
848 (E,D, Ky, 1967), appeal dIsmissed, 390 U.S, 412 (1968) • 

.. There wOllld be a violation of slloparagraph (E) In tile first instance and of eIther 
subparagraph (Al ("overthrow, destroYl supplant") or section 1101 in the latter. 

43 See Burr Oa8e8, 8upra note 32; Wh Bkey Rcbe!!ion OaBB8 (United StateB) v, Vigo!, 2 
U.S. (2 Dall.) 346 ('C.C. Pa. 1795) ; UnitedmateB v. Mitchell, 2 U,S. (2 Dall.) 348 (C.C. Pa, 
1795). 
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tion of statutes, do not constitute "armed rebellion or armed insurrec
tion," 44 a concept that is essentially equivalent to levying war, dis
cussed in relation to section 1101. Rather there must be an attempt to 
nullify the statute generally:i5 The force must be exercised directly 
against the government's officers, not merely against those entitled to 
the law's protection, or against persons producing material under gov
ernment contract.4G The terms "overthrow, destroy, supplant or change 
the form of government," derived from the related statute, 18 U.S.C. 
2385, are included here to underscore the concept that less than total 
revolution but more than mere armed violations of law are envisioned. 

'1'he conduct in this subsection is engaging in armed rebellion or in
surrection. As no culpability standard is specifically designated, the 
applicable state of mind that must be proved is "knowing," i.e., that 
the offender was aware of the nature of his actions.47 The elements that 
the conduct is directed, in paragraph (1), "against the authority of 
the United States or a State" and, in paragraph (2) "against the 
United States" are existing circumstances. Since no culpability level 
is specifically indicated, the applicable state of mind that must be 
established is at least "reckless," i.e., that the defendant was aware of 
but disregarded the substantia.! risk that the circumstance existed.48 

The elements th \t the conduct be done (1) with intent to overthrow, 
destroy, supplant, '>1' change the form of the government of the United 
States or to sever a State's relationship with the United States, or (2) 
with intent to oppose the execution of any law of the United States set 
forth the alternative purposes for which the conduct must be done. 

Thus this section does not reach a mere riot or simple violation of 
law perpetrated with weapons. It is rather aimed at armed rebellion 
against the enforcement of a particular law or laws, such as a Federal 
tax or civil rights enactment. The term "law of the United States" in 
this context is meant to include judicial decisions so that, for example, 
a person could not successfully defend a prosecution hereunder on the 
ground that he did not intend to oppose a statute itself, but only the 
interpretation placed upon it by a court. 
3. Jurisdiction 

No jurisdictional base is provided for this section. Accordingly, 
Federal jurisdiction over the offense is plenary under section 201 (b) 
(2). To the extent that an offense hereunder IS found to constitute a 
form of treason, extraterritorial jurisdiction is also afforded under sec
tion 204 (b) . 
4. Grading 

An offense under subsection (a) (1) is graded as a Class B felony 
(up to twenty years in prison). This represents a middle position 
between the capital penalty allowed under 18 U.S.C. 2381 and the ten
year maximum penalty prescribed in 18 U.S.C. 2383 for such conduct . 

•• For the meanln)!s of the terms "rebellion" and "insurrection" see Home Ins. 00. oj 
N.Y. v. Davila, 212 F.2d 7'31, 736-738 (1st 'Clr. 1954) ; Pan American Worla Ail', Inc. v. 
ActllCt Oas. &; SlIr. 00., '505 F.2d 989, 1017-1018 (2dClr. 1974). 

"" U,nitca State8 v. Howie, 26 F. Cas. No. 15,407 (C.C. Vt. 1808) ; Unite(~ States v. Hanway, 
26 F. Cas. No. 15,229) (C.C.E.D. Pa. 1851). 

'" See Bal<lwin Y. Franks, 120 U.S. 678 (1887) ; Haywan~ Y. Unitecl States, 268 F. 795 
(7th 'Clr. 1920). 

4. Sec sections 303(b) (1) and 302(b) (1). 
I 's See sections 303(b) (2) and 302(c) (1). 
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The Committee considers that a lesser penalty for rebels as opposed 
to those who assist foreign enemies is warranted. The practice in in
stances of unsuccessful rebellions in this country has been to show 
leniency. For example, the defendants in the Whiskey Rebellion cases, 
supra, and the Fries Rebellion case, supra, were pardoned after con
viction. All participants on the Confederate side of the Civil War 
were pardoned by the Amnesty Proclamation of December 25, 1868. 

An offense under subsection (a) (2) is graded as a Class C felony 
(up to ten years in prison). This is similar to the maximum penalty 
under 18 U.S.C. 2383 but is substantially lower than the penalty ap
plicable under section 1101, indicating the Committee's view that this 
kind of conduct, whether deemed a form of treason or not, poses less 
of a threat to the integrity of the nation and is thus deserving of less 
severe punishment. 

SEOTION 1103. ENGAGING IN PARA-MILITARY AOTIVITY 

1. In General and Present Federal Law 
This section is designed to outlaw private armies. It is derived from 

the recommendation of the National Commission.49 Current Federal 
law contains no like provision. The closest statutory analog is 18 
U.S.C. 2386, a complex provision requiring registration, enforceable 
by penalties of fine and imprisonment up to five years, of organiza
tions engaged in "civilian military activities." There have been no 
registrations under this statute nor any reported cases involving it.50 
The statute may well, because of its device of requiring registration, 
be invalid as infringing individuals' Fifth Amendment privilege 
against compulsory self-incrimination.51 

The proposal reflects the view that association to accomplish the 
usurpation of a government function by the use of weapons is a matter 
of legitimate Federal concern and is not protected by the First Amend
ment. Other nations, such as Canada, Great Britain, and Norway, 
have similar provisions in their penal codes.52 

~. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

engages in the acquisition, caching, or use of dan~erous wea'P0ns, or in 
the training of other persons in the use of SUCll weapons, by 01' on 
behalf of an organization or group, of ten or more persons, that has as 
a purpose the taking over or control of, or the unauthorized assump
tion of the function of, a Federal or State government agency, by force 
01' threat of force. 

It should be noted that the conduct requires that 11 purpose of the 
organization or group involve the use of force or threat of force to 
take over or assume the functions of an agency of the government of 
a. State or the United States. Because of this limitation (not in the 
National Commission's proposal), and because of the further limita
tion that the purpose of assuming the function of a government agency 

.. See Final Report § 1104. 
,. See Working Papers, p. 436 n. 1. 
61 Compare Albert80n v. SAOB, 382 U.S. 70 (1965) ; Oommlmist Party v. Uniteel States, 

384 F.2c1957 (D.C. Clr. 1967). 
52 See Working Papers, pp. 437-439. 
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must be "unauthorized", the Committee believes that there is no dan
ger that this provision will reach private armed groups whose ?b
jective is self-defense 01' ,vho have armed themselves for protectlve 
purposes such as to patrol neighborhoods with high rates of violent 
crimes.53 

This section does not purport to reach activities directed against 
taking over or assuming the functions of an agency of a local govern
ment.5'l "Whereas currently States and localities are prevented by the 
preemption doctrine uncleI' the Smith Act (18 U.S.C. 2385) from 
enforcing their laws relating to advocacy and organizational activities 
directed at overthrowing local governments,55 with the repeal of the 
Smith Act by this meaSUl'e the Committee anticipates that States will 
be enabled in the future to assume the bUl'den of penalizing such local 
seditious conduct. 

The conduct element in this offense is engaging in the acquisition, 
caching, use, or training in the use, of weapons on behalf of an or
ganization or group. The culpability level will be "knowingly," thus 
requiring proof that the offender was aware of the nature of his 
actions. 50 The facts that the weapons are "dangerous weapons," 57 and 
that organization or group consists of ten 01' more persons and that it 
has as a pUl'pose the taking over 01' control of, or the unauthorized 
assumption of the function of, an agency of the United States govern
ment or of any State government, by force or threat of force are exist
ing circumstances. As no culpability standard is specifically prescribed, 
the applicable state of mind that must be proved is at least "l'e'ckless," 
e.g., that the offender was aware of but disregarded the substantial 
risk that the organization or group consisted of more than ten persons 
and had a purpose of the kind prescribed. 58 
3. Jurisdiotion 

No jurisdictional base is stated as applicable to this section. Accord
ingly, Federal jurisdiction is governed by the operation of section 
201(b) (2). 

4. G'l'adilng 
An offense under this section is graded as a Class D felony (up to 

five years in prison). This is consistent with the maximum penalty 
currently afforded under 18 U.S.C. 2386. 

STA'WTES REPEALED 

As noted in the introduction to this subchapter, the Code does not 
carry forward 18 U.S.C. 2384 or 2385. The former statute proscribes, 
insofar as is pertinent here, a conspiracy to overthrow or destroy by 
for~e the government of the United States or to levy war against the 
Umted States, et seq. The Code more appropriately leaves this area to 
the general conspiracy provision (section 1002), which will make it 

G3 Compare Final Rcport § 1104, Commcnt, p. 81. 
G1 Thc term "government agency" is defincdln scction III and Is similar to the dcfinltlon 

of "agency" In 18 U.S.C. 6. 
65 See Pennsyl'vania 1J. Nelson, 350 U.S. 497 (1956); lIIcSlIrely Y. RatiiJ, 282 F. Supp. 

~48 (E.D. Ky. 1967), appeal dismissed 300 U.S. 412 (1968). 
'·See sections 303(b) (1) and 302(b) (1) . 
. '1 The term "dangerous weapon" Is definl!d in section 111. 
GS See sections 303(b) (2) and 302(c) (1). 
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an offense to conspire to violate either section 1101 (Treason) or 1102 
(Armed Rebellion or Insurrection). 

18 U.S.O. 2385 punishes the following types of conduct: (1) advo
cating and teaching the desirability of the overthrow, by force, or by 
assassination of public officers of the government of the United States, 
or of a State, territory or possession, or subdivision thereof; (2) pub
lishing such incitements with the intent to cause the overthrow of such 
government; or (3) organizing societies or groups to teach or advocate 
the overthrow of the government by violence, or joining such a society 
or group with knowledge of its purposes. The maximum penalty pre
scribed is twenty years in prison. Because the statute deals with speech, 
it has been subjected to rigorous review by the Supreme Oourt. 

In De11lnis v. United State8/9 the Oourt, in affirming the conviction 
of leaders of the Oommunist Party under this statute, held that all of 
the offenses enumerated therein require a specific intent to overthrow 
the government.GO The Oourt also held that it was the intent of Oon
gress to punish only "advocacy," by which was meant incitement, 
rather than philosophical discussion or preaching.61 However, the 
Oourt determined that the overthrow contemplated need not be imme
diate but could be as "speedily as circumstances would per~it." 62 

As so construed, the Oourt held that the statute comported WIth the 
strictures of the clear and present danger test under the First Amend
ment,63 the application of which the Oourt determined was a judicial 
rather than a jury question.64 The Court in considering the clear and 
present danger test as applied to this statute, observed: 65 

Obviously, the words cannot mean that before the Govern
ment may act, it must wait until the put80h is about to be 
executed, the plans have been laid and the siWlal is awaited. 
H Government is aware that a group aimmg at its over
throw is attempting to indoctrinate its members and to com
mjt them to a course whereby they will strike when the 
leader~ feel t~e circumstances permit, action by the Govern
ment IS reqmred. The argument that there is no need for 
Government to concern itself, for Government is strong, it 
possesses ample powers to put down a rebellion, it may 
defeat the revolution with ease needs no answer. For that 
is not the question. Certainly an attempt to overthrow the 
Government by force, even though doomed from the outset 
because of inadequate numbers or power of the revolutionists, 
is a sufficient evil for Congress to prevent. The damage which 
such attempts create both phYSICally and politically to a 
nation makes it impossible to measure the validity in terms 

.9341 U.S. 494 (1951). 
00 Ir!. at 499-500. 
Il1Id. at 502 . 
• 2 Ir!. at 509-511. 
"" The version of the test which the Court adopted-and which It has adhered to ever 

since-was that of Judge Learned Hand. writing for the court of appeals In the Dellni8 
case, I.e., "In .such case [courts] must ask whether the gravity of the 'evil,' discounted hy 
Its Improbability, justifies such invasion ·()f free speech as is necessary to avoid the danger." 
Tr!. at 510. 

II< Ir!. at 512-515. 
""Id. at 509. 
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of the probability of sui;lcess, or the immediacy of a SUCCel:,'3-

ful attempt. . 
In Yates v. United States,ss the concept of "advocacy" was further 

defined as incitement to perform acts rather than merely to believe. 
This was reiterated in N oto v. United States,G1 where the Oourt stated: 
"There must be some substantial direct or circumstantial evidence of a 
call to violence now or in the future." These interpretations of legis
lative intent were given constitutional status in Bl'arndenb't(,1'g v. 0 hio,sS 
in which a State statute the language of which was not so restricted 
by the Ohio courts was invalidated. The Oourt in Brandenburg 69 

summarized its previous decisions as having 
fashioned the principle that the constitutional guarantees of 
free speech and free press do not permit a State to forbid or 
proscribe advocacy of the use of force Or of law violation ex
cept where such advocacy is directed to inciting 01' producing 
imminent. lawless action and is likely to incite or produce such 
action. . 

And the Oourt noted that its prior holdings in Dervnis and Yates 
sustaining the constitutionality of the Smith Act were premised O'n the 
theory that the Act "embodied such a principle" .10 

In Scales v. United States,71 the Oourt upheld a conviction under 
the so-called membership clause of the Smith Act :for joining the 
Communist Party, knowing that it advocated violent overthrow 
of the government as soon as circumstances were propitious, 
and with a specific intent to bring about the forcible overthrow of the 
government as speedily as circumstances would permit. Significantly, 
the Oourt in Scales reaffirmed the prior holdings III Dennis, supra, and 
Yates, supra, that the advocacy of future action was witilln the valid 
purview of the statute, as well as advocacy of immediate action.72 

With respect to the nature of membership, the Oourt in Scales fur
ther held that the Smith Act requires that the person's membership 
in an organization advocating forcible overthrow be "active," not 
merely passive or nominal, since a :r>erson who merely becomes a mem
ber of an illegal organization "need be doing nothing more than sig
nifying his assent to its purposes and activities on one hand, and pro
viding, on the other, only the sort of moral encouragement which 
comes from the knowledge that others believe in what the organiza
tion is doing." 13 

S. 1 in the 94th Oongress contained an offense designed to perpetuate 
the provisions of 18 U.S.O. 2385 (the Smith Act) insofar as they had 
been sustained by the Supreme Oourt. The present bill, as reported, 
contains no such offense . 

.. 354 U.S. 298 (1957). The Court stated (id. at 324-325) ; "The essential distinction Is 
tbnt those to whom the advocacy 11' '\(ldre~se(l mu"t be ur.rec1 to do something. now or In 
the fntnrp. rnthpr than merplv to helieve. In ~nmpthlng." (11lmpJlasl~ In original.) 

07 367 U.S. 290. 297-298 (1961) . 
•• .'195 U.S. 444 (1969). 
on Supra note 68, at 447. 
7. Supra note 68. at 447-448, note 2. 
71 :lfl7 U.S. 203 (1961). 
"Id. at 251 . 
.. Id. at 227-228. Scales was cited with approval In Law Studenta Research, Council v. 

Wadmond, 401 U.S. 154, 165 (1971). 
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SunCHAPl'ER B.-SABOTAGE .AND RELATED OFFENSES 

(Section 1111-111'7) 

This subchaptei' deals with certain offenses short of treason and 
subversion that affect the security of the United States. It is 
concerned with physical obBtruction of national defense, prepara
tion for war, or the conduct of war. Espionage and classified infor
mation offenses are dealt with in the following subchapter. This 
subchapter contains provisions punishing sabotage perpetrated with 
the intent of interfermg with national defense (section 1111) ; similar 
conduct in which the offender acted recklessly as to the fact that na
tional defense would be harmed (section 1112) ; violation of certain 
anchorage regu.lations designed to forestall espionage and sabotage 
(section 1113) ; evading military service (section 1114) ; obstructing 
recruitment and induction (section 1115) ; inciting mutinies or deser
tion (section 1116) ; and aiding escape of prisoners of war and enemy 
alien internees (section 111'7). 

SECTION 1111. SABOTAGE 
1. In General 

Sections 1111 and 1112 are designed principally to replace 18 U.S.C. 
2151 and 2153-215'7.1 These statutes, part of chapter 105 of title 18, 
are concerned with "sabotage,"· i.e., the willful destruction or 
deliberate defective production of national defense items with intent 
to interfere with national defense and similar conduct done with an 
awareness that defense efforts may be impaired, but without such 
specific intent. These current statutes focus for grading purposes on 
whether or not the offense is committed in time of war or declared 
national emergency. 

The bill, as reported, by contrast adds actual results and the sig
nificance of the sabotaged material as gradinO' considerations. The 
subject bill also adds deliberate supplying of defective material to the 
traditional offense of deliberate destruction and defective production. 
f3. Present Federal Law 

As previously stated, the principal provisions with which this sec
tion is concerned are found in chapter 105 (Sabotage) of title 18. Also 
relevant are 18 U.S.C. 1362 and 4'7 U.S.C. 606 which deal with 
sabotage of communication systems related to military Or civil defense, 
and 42 U.S.C. 22'76 which deals with "tampering with 'Restricted 
Data'" under the Atomic Energy Act.2 

A. The Sabotage Act 
18 U.S.C. 2153 (a) provides a maximum penalty of imprisonment 

for up to thirty years and a $10,000 fine for whoever, either "when the 

1 Section 2152 is genealogically unrelated to its six companions. It was codified into 
chapter 105 of title 18 because some of its provisions deal with "destruction" of naval 
facilities. Those aspects are carried forward by the offenses in this subchapter and In sub· 
chapter A of chapter 17. The other aspects 'of section 2152, dealing with trespass on naval 
facilities, or obstrurtion of thpm, and vlnlotlon of nre~ldential reA1llations concernIng "de
fensive sea areas," are carried forward in title 18 AppendIx. See also section 1713 (CrIminal 
Trespass) ; Feliciano v. U11itect State8~ 422 F.2d 941:1 (1st Cir.), cert. denied, 400 U.S. 823 
(1910). 

• This offense Is covered In secUon 1131 (Atomic Energy Offenses) and Is discussed more 
fully In connection with that section. 
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United States is at war," or "in times of national emergency as de
clared by the President or by the Congress," "willftilly injures, 
destroys, contaminates or infects" (Cany war material, war premises, or 
war utilities" or attempts so to do, either "with intent to injure, inter
fere with, or obstruct the United States or any associate .nation in 
preparing for or carrying on the war or defense activities" or "with 
reason to believe his act may" have such effect. 

The terms "war material," "war premises" and "war utility" are 
defined in 18 U.S.C. 2151 by means of exh~ustive lists. The words 
"war material" include arms, armament, ammunition, livestock, forage. 
forest products and standing timber, stores of clothing, air, water, 
food, foudstuffs, fuel, supplies, munitions, and all articles, parts or 
ingredients, intended for, adapted to, or suitable for the use of the 
United States or any associate nation, in connection with the conduct 
of war or defense activities. 

The words "war premises" include all buildings, grounds, mines, or 
other places wherein such war material is being produced, manu
factured, repaired, stored, mined, extracted, distributed, loaded, un
loaded, or transported, together with aU machinery and appliances 
therein contained; and all forts, arsenals, navy yards, camps, pris
ons, or other installations of the Armed Forces of the United States, 
or any associate nation. 

The words "war utilities" include all ranroads, railways, electric 
lines, roads of whatever description, any railroad or railway fix
ture, canal, lock, dam, wharf, pier, dock, bridge, building, structure, 
engine, machine, mechanical contrivance, car, vehicle, boat, aircraft. 
airfields, air lanes, and fixtures or appurtenances thereof, or any 
other means of transportation whatsoever, whereon or whereby such 
war material or any troops of the United States, or of any associate 
nation, are being or may be transported either within the limits of 
the United States or upon the high seas or elsewhere; and all air
conditioning systems, dams, reserv01rs, aqueducts, water and gas mains 
and pipes, structures and buildings, whereby or in connection with 
which air, water or gas is being furnished, or may be furnished, to 
any war premises or to the Armed Forces of the United States, or any 
associate nation, and all electric light and power, steam or pneumatic 
power, telephone and telegraph plants, poles, wires, and fixtures, and 
wireless stations, and the buildings connected with the maintenance 
and operation thereof used to supply air, water, light, heat, power, or 
facilities of communication to a,ny war premises or to the Armed Forces 
of the United States, or any associate nation. The term "associate 
nation" is also defined in 18 U.S.C. 2151 and means "any nation at 
war with any nation with which the United States is at wart i.e., a 
wartime ally. 

This statute has recently been sustained against the challenge that it 
is void for vagueness although the conviction at issue (for arson of 
an ROTC building) was reversed because of erroneous trial rulings.s 

18 U.S.C. 2154(a) provides n like J>enalty for one who, during a 
war or national pmergency, with the identical intent or reason to be-

3 United States v. AcMenberg, 459 F.2d 91 (8th Clr.) , cert. denied, 409 U.S. 9'32 (1972); 
see als() United States v. EiaenberU,469 F.2d 156 (8th Clr •• 1972), cert. denied, 410 U.I:I. 
992 (1973). 
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lieve as under section 2153, "willfully makes, constructs, or causes to 
be made or constructed ill a defective manner any war material, war 
premises or war utility, or any tool, implement, machine, utensil, or 
receptacle, used or employed, in making, producing, manufacturing, or 
repairing" the same. 

In Schmeller v. United States,4 the court held that the making of 
defective war material which is condemned by the statute must be such 
a making as to interfere with the normal function of the particular 
product. It also held that "reason to believe" was an alternative 
standard of culpability to "intent to injure or interfere," so that under 
an indictment charging conduct committed with "reason to believe," 
specific intent to injure the war effort of the United States or an as
sociate nation need not be proved.5 

Sections 2153 and 2154 and the relevant definitions of 2151 were 
initially enacted in 1917 when this country ,,,as in fact at war. They 
referred only to wartime and to interference with the war effort, and 
did not mention national emergency or national defense as they do 
now. Two decades later, in 19-40, when war appeared imminent, and 
stories of "fifth column" activity were rife, it was recognized that no 
Federal law provided shelter for the large scale preparations for war 
then underway, com)?arable to that given in wartime by 18 U.S.C. 2153 
and 2154. To fill this gap, sections 2155 and 2156 of title 18 were en
acted, prohibiting, respectively, injury or defective production of 
"national-defense material," "national-defense premises," and "na
tional-defense utilities," perpetrated with the intention of interfering 
with "national defense." Section 2151 was expanded by the addition 
of definitions of national-defense material, premises, and utilities, 
parallel to and almost identical with those of war material, premises, 
and utilities. 

The words "national-defense material" include arms, armament, 
ammunition, livestock, forage, forest products and standing timber, 
stores of clothing, ail', water, food, foodstuffs, fuel, supplies, muni
tions, and all other articles of whatever description and any part 01' 
ingredient thereof, intended for, adapted to, or suitable for the use 
of the United States in connection with the national defense or for 
use in or in connection with the producing, manufacturing, repair
ing, storing, mining, extracting, distributing, loading, unloading, or 
trans)?orting of any of the materials or other articles hereinbefore 
mentIOned or any part or ingredient thereof. 

The words "national-defense premises" include all buildings, 
grounds, mines, or other places wherein such national-defense ma
terial is bein~ produced, manufactured, repaired, stored, mined, ex
tracted, distrIbuted, loaded, unloaded, or transported together with 
all machinery and appliances therein contained; and all forts, ar
senals, navy yards, camps, prisons, or other installations of the Armed 
Forces of the United States. 

The words "national-defense utilities" include all railroads, rail
ways, electric lines, roads of whatever description, railroad or rail
way fixture, canal, lock, dam, wharf, pier, dock, bridge, building, 

'143 F.2d 544 (6th Cir. 1944). 
21~~~!it This holding would seem equally applicable under the .parallel section 18 U.S.C. 
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structure, engine, machine, mechanical contrivance, car, vehicle, boat, 
aircraft, airfields, air lanes, and fixtures or appurtenances thereof, or 
any other means of transportation whatsoever, whereon or whereby 
such national-defense material, or any troops of the United States, are 
being or may be t .. c,\nsported either within the limits of the United 
States or upon the high seas or elsewhere; and all air-conditioning sys
tems, dams, reservoirs, aqueducts, water and gas mains and pipes, 
structures, and buildings, whereby Or in connection with which air, 
water, or gas may be furnished to any national-defense premises or to 
the Armed Forces of the United States, and all electric light and 
power, steam or pneumatic power, telephone and telegraph plants, 
poles, wires, and fixtures and wireless stations, and the buildings 
connected with the maintenance and operation thereof used to supply 
air, water, light, heat, power, or facilities of communication to any 
llational-defense premises or to the Armed Forces of the United 
States. 

Sections 2155 and 2156 place deliberately faulty production or re
pair on a pal' with deliberate injury, as under sections 2153 and 2154, 
respectively. They also equate such conduct committed with an aware
ness of the probable adverse consequences but unaccompanied by an 
actual desire to impair the defense effort, wit.h defective production or 
repair committed with s11ch intent. (An example would be the filling 
of naval shells with less than the required quantity of explosive to in
crease profits.) Apparently not covered twder the statutes is the 
equally serious and reprehensible supplying of material known to be 
defective, though not intentionally mismanufactured.6 Violation of 
18 U.S.O. 2155 and 2156 is punishable by up to ten years' imprison
ment and a $10,000 fine. 

The actual outbreak of World "Val' II brought sections 2153 nUll 
2154 into play. After the war, Emergency Power Oontinuation Act.; 
were enacted and reenacted, keeping the higher penalty wartime stat
utes in effect for various periods of time. In 1953, when the "Oold 
War" promised to go on forever, 18 U.S.O. 215'7 was enacted. This 
section provides that sections 2153 and 2154 with their higher penal
ties will remain in effect until six months after either the President 
or Oongress declares an end to the national emergency first proclaimed 
in 1950.7 In 19'76 Oongrrss enacted the National Emergencies Act 
(P.L. 94-412) ; 50 U.S.O. 1601 et seq.). Under the terms ofthis statute, 
all declarations of national emergency (with certain exceptions not 
here relp.vant) "are terminated" on September 14, 1978. Thus, 
six months after that elate, 18 U.S.C. 215'7 will be effectively nullified, 
unless the President determines to continue the 1950 national emer
gency. 

o See United State8 Y. A1ttonelll Fireworks Co., 1'55 F.2d 6~1 (2d Cir.). cert. {lenied, 
7 There is a SPlit In authority as to the current efficacy of section 2157. The Eighth Clr· 

cult In Unit ell State8 v. AchtenbCI'U, supra note a at 94. applied the statute In sustnl.n
lng a conviction under 18 U.S.C. 2153. Howeyer. Mr. Justice Douglas, in dissenting from 
the denial of certiorari In that case, questioned the mlldlty of section 2157 anw suggested 
that basing criminality on the existence of n state of emergency proclaimed more than 
two decades ago might not provide constitutionally adequate notice to prospective de
fendants. This view was adopted recently by the Tenth Circuit In United States Y. Bi8hop, 
555 ll'.2d 171 (1917), petition for rehearing CI~ banc pending, In which the court reversed a 
conviction under 18 U.S.C. 2153 and Indicated tllat the prosecution should have been 
brought Instead under 18 U.S.C. 2155 which applies III time of peace. 
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B. 18 U.S.O. 13(J~ 
Section 1362 punishes, among others, whoever "willfully or mali

ciously injures or destroys" any means of communication, operated or 
controlled by the United States, or "used or intended to be used for 
military or civil defense functions of the United States." 

Violation is punishable by up to ten years in prison and a fine of 
$10,000. 

0.47 U.S.O. 606(0) and (h) 
Section 606 (a) of title 47 confers upon the President certain powers 

over radio, telegraph and. telephone communications in wartime. Sub
section (b) provides that durmg time of war it is unlawful to "know
ingly or willfully, by physical force, •.• obstruct or retard .•. inter
state Or foreign communication by radio or wire." This would seem 
to cover sabotage. Subsection' (h) provides that the offense is a mis
demeanor, punishable by up to one year in prison, unless it is com
mitted with "intent to injure the United States, or with intent to se· 
cure an advantage to any foreign nation," in which event the penalty 
rises to a maximum of twenty years in prison and a fine of $20,000. 

D.42 U.S.C. 2276 
This section provides for up to life imprisonment and a fine of up 

to $20,000 for the removal, concealment, tampering, alteration, mutila
tion Or destruction of any document or appliance "involving or in
corporating Restricted Data ... " 8 "with intent to injure the United 
States or with intent to secure an advantage to any foreign nation." 

To the extent that the tampering involves physical objects, the con
duct prohibited by this statute is sabotage. The penalties, however, are 
considerably higher than those provided in 18 U.S.C. 2153 or 2155 
and no wartime-peacetime distinction is made. The intent required is 
formulated in the language of the Espionage Act, 18 U.S.C. 793 and 
794, and 47 U.S.C. 606(h), surra, rather than that of 18 U.S.C. 2158 
and 2155. 
3. The Offense 

A. Element8 
Subsection (a) (1) provides that a person is guilty of an offense ii, 

"with intent to impaIr, interfere with, or obstruct the ability of the 
United States or an associate nation to prepare for or to engage in war 
or defense activities," he damages, tampers with, contaminates, defec
tively makes, Or defectively repairs three enumerated categories of 
property (discussed below). 

This section is designed to carry forward those provisions of existing 
law, previously discussed, that punish sabotage done with a s12ecific 
intent to injure the war or war preparation efforts of the United States 
or an associate nation. The term "associate nation" is defined in Sec
tion 111 to mean a "nation at war with a foreign power 9 with which 
the United States is at war." This is substantially equivalent to the 
definition of "associate nation" in 18 U.S.C. 2151. Since the concept of 

8 "Restricted Data." Is defined In 42 u .. s.le. 2014 as data relating to nuclear weapons 
or the use or manufacture of "spec!.aI nuclear material," which has not been declas~U:led 
by the Atomic Energy Commission. 

• The term "foreign power" Is also defined In section lli. 
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associate nation necessarily implies the existence of a war in which 
that nation is participatinz, the aspect of this section punishing an 
intent to "obstruct the abilIty ... to prepare for ... war or defense 
activities" (emphasis added) is only applicable when it is the United 
States' ability to prepare for war which is sought to be obstructed. Of 
course the reason for continuing the present coverage for associate 
nations in wartime is to guard against indirect injury to this country's 
war efforts through the weakening of an ally. 

The conduct in paragraph (l)-i.e., "damages, tampers with, con
taminates, defectively makes, or defectively repall's"-is dra,,'n from 
current statutes and no substantive change is intended. Thus, the term 
"damages" is desiO'ned to cover the term "injures" and "destroys" in 
18 U.S.C. 1362, 2153, and 2155. The word "contaminates" is intended 
to do duty for "contaminates or infects" in 18 U.S.C. 2153, and 2155. 
The phrase "tampers with" is derived from 42 U.S.C. 2276. The terms 
"defectively makes" and "defectively repairs" are drawn from 18 
U.S.C. 2154 and 2156. 

The types of property that subsection (a) (1) protects are: (A) any 
property used in, or particularly suited for use in, the national de
fense that in fact is owned by or under the care, custody, or control of, 
the United States or an associate nation or which is being produced, 
manufactured, constructed, repaired, transported, or stored for the 
United States or an associate nation; (B) any facility that is engaged 
in whole or in part, for the United States or an associate na
tion, in (i) furmshing defense materials or services; or (ii) pro
ducing the raw material necessary to the support of a national 
defense production or mobilization program; or (C) any public 
facility that is used in, or designated 10 and particularly suited ~or use 
in, the national defense . .!l It should be observed that these categories are 
somewhat less expansive than the definitions of "war material," "war 
premises," "war utilities," national-defense material," "national
defense premises," and "national-defense utilities" presently found in 
18 U.S.C. 2151. Although current law covers as sabotage the damaging 
of any property suitable for use in war or the national defense (a cate
gory that would embrace virtually all property) if done WIth the 
requisite intent to interfere with or obstruct the ability of the country 
to prepare for or engage in war or defense activities, the Committee 
believes that the ordmary offenses of property destruction in chapter 
17 are adequate to punish those acts of destruction, albeit accomplished 
with the above intent, that involve property not used in or particularly 
suitable for use in the national defense. The lesser harm resulting 
from, e.g., the damaging of a small town sewer system, as opposed to 
an aircraft or ball bearing plant, is deemed sufficiently redressed by the 
lesser but still substantial penalties applicable to the offenses of arson 
and aggravated property destruction in sections 1701 and 1702. 

10 The concept of a deSignation contemplates some form of olllcial action, e.g., an order 
or regulation, aclmowledging or listing a public facility for use In the national defense. 

11 The term "public facll!ty" Is broadly defined In section 111. In addition to the more 
obvlonsly included things, the term would extend to Individual aircraft or merchant 
marine vessels that are particnlarly suited for national defense use. Some such facillties 
are under contingency contracts to the government for use in wartime or other def1lnse 
emergency, thus virtually demonstrating their particular suitability for national defense 
purposes, but the existence of such a contract Is not a prerequisite for coverage under 
this section. The word "public" refers to public access, and Is not Intended to be limited 
to facilities owned or operated by a government. 

51-508 0 - 80 - 1q 
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Paragraph (2) makes it an offense for a person, acting with the 
identical intent as under paragraph (1), to deliver any property de
scribed in paragraph (1) (A) that has been damaged, tampered 
with, contaminated, defe!:tively made, or defectively repaired. This 
offense is designed to close the previously mentioned loophole in 
18 U.S.C. 2155 and 2156, by punishing the delivery of defective 
equipment with intent to obstruct the war or defense effort, in addition 
to paragraph (1) 's punishing of the defective making or repairing of 
the same property. 
B. Oulpability 

Each of the offenses in this section requires that the offender act 
with a specific "intent to impair, interfere with, or obstruct the ability 
of the United States or an associate nation to prepare for or engage 
in war or defense activities." The formulation chosen by the Com
mittee is very similar to that found in 18 U.S.C. 2153 and 2154 : "intent 
to injure, interfere with, or obstruct the United States 01' any associate 
nation in preparing for or carrying on the war or defense activities." 
By contrast, 42 U.S.C. 2276 and 47 U.S.C. 606 (whose provisions this 
section will also replace) speak in terms of an "intent to injure the 
United States or secure an advantage to any foreign nation," similar 
to the intent required under the Espionage statutes (18 U.S.C. 793, 
794,798).12 The Committee deemed the latter formulation more apt in 
an espionage than a sabotage statute. 

The specific intent required under this section is designed to counter
balance the necessarily broad listing of the classes of property Pt:0-
tected, and thus to help insure that the offense as drafted wIll 
withstand constitutional challenge.13 In addition, the specific intent re
quirement distinguishes this offense from the general property destruc
tion offenses located in chapter 17 of the proposed Code. The saboteur's 
offense is intended to weaken the nation vi8-a-vi.~ a foreign power, and 
thus carries an added dimension beyond the fact of property destruc
tion, contamination, or injury. 

The conduct in this section is damaging, tampering with, contam
inating, defectively making, 01' defectively repairing property (para
graph (1», and delivering property (paragraph (2». Since no culpa
bility standard is specifically designated, the applicable state of mind 
that must be proved is "knowing," i.e., that the offender was aware of 
the natllre of his conduct (e.g., that he '.vas damaging 'property) .14 The 
remaining elements-setting forth the categories of property' (includ
ing certaIn public facilities) protected-are existing circumstances. 
Certain of those circumstances are specified, by use of the phrase "in 
fact," as ones as to which no state of mind need be proved. For the 
other cir:cumstances no culpability level is specifical1y prescribed, so 
the applIcable state of mind that must be proved is at least "reckless," 
i.e., that the offender was aware of but disregarded the substantial risk 
that the property was of the kind covered.I5 

,. 18 U.S.C. 1362, alone of the present statutes covered by this section, does not require 
n specific Intent. 

13 See United states v, Aohtenbel'n, supra note a, 
"See sections aOa(b) (1) nnd 302(b) (1), 
13 See sections 303(b) (2) nnd 302(c) (1), 



199 Section 1111. 

4. Jurisdiction 
No jurisdictional base .is .set forth a~ applicable to this se?ti~n. 

Accordingly, under the prmClples of sectIOn 201(b) (2), Federal JUrlS
diction exists if the offense was committed within the general or the 
special jurisdiction of the United States, as defined in sections 202 and 
203. In addition, extraterritorial jurisdiction is present by virtue of.the 
operation of section 204(b) if the sabotage was against the Umted 
States, as opposed to an associate nation. This is consistent with the 
unrestricted reach of the current sabotage statutes. 
5. Grading 

As previously mentioned, the penalty structure of existing law con
tains a number of anomalies. For example, sabotage of an aP:r>lJ.ance 
incorporating restricted atomic energy data in peacetime (42 U.S.C. 
2276) carries a possible life sentence, while the maximum for wartime 
sabotage of a non-atomic energy weapon or facility, no matter how 
vital (18 U.S.C. 2153), is limited to thirty years. Both penalties are, 
moreover, unaccountably less than the capItal penalty provided for 
communication of defense secrets to a foreIgn nation in peacetime (18 
U.S.C. 794). Another example of anomalous grading is that deliber
ate injury to defense communications facilities is subject to equal 
punishment under 18 U.S.C. 1362 or 2155, but under the latter spe
cific intent to interfere with defense efforts must also be proved. Fi
nally, perhaps the greatest inequity results from the combining, in 18 
U.S.C. 2153 and 2154,t of offenses involving only recklessness with 
those requiring specific intent, while subjecting both to the same 
penalty range. 

Subsection (b) is designed to afford a more rational system by mak
ing grading depend upon a combination of the time (e.g., wartime) of 
the offense, the character of the sabotaged property, and the gravity 
of the injury. Greater consistency is also achieved by separating out 
the offenses committed "recklessly" and treating them in section 1112. 

Subsection (b) provides that an offense described in this section is 
graded as a Class A felony if it is committed in time of war and if it 
causes damages to or impairment of a major weapons system or a 
means of defense, warning, or retaliation against large scale attack. 
The offense is graded as a Class B felony (up to twenty years in 
prison) if committed in time of war in any other case, Or in time of 
national defense emergency/6 and as a Class C felony (up to ten 
years in prison) if committed in peacetime. The general recommenda
tion of the National Commission for greater flexibility dependent in 
part upon result has thus been followed. The Committee rejected, how
ever, the idea of eliminatin~ altogether the existence of a national 
defense emergency as a gradmg factor, although unlike existing law, 
it has distinguished between the commission of sabotage in wartime 
and in time of national defense emergency.17 

16 The concept of "war" is explained in connection with section 1101 (Treason). The term 
"nntlonnl defense emergency" is defined in section 111. 

17 See Working Papers, p. 443 n. 11. 
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SECTION 1112. IMPAIRING MILITARY EFFECTIVENESS 

1. In General and Present Federal Law 
This offense punishes conduct similar to that reached under sec

tion 1111, except that in place of the specific intent to interfere with 
the war or national defense effort required thereunder, the culpability 
level in this section is reduced to a reckless disregard of the impact the 
conduct would have on the war or defense effort. However, unlike 
present law, the application of the offense is limited to time of war or 
national defense emergency or to a situation in which damage to 01' 
impairment of a major weapons system or means of defense, warning, 
or retaliation against large scale enemy attack occurs. 

This section is designed to carry forward the provisions of 18 U.S.C. 
2153 and 2154, discussed in connection with section 1111, supra, that 
punish sabotage if committed with "reason to beHeve" that the act 
may injure, interfere with, or obstruct the United States 01' an asso
ciate nation in preparing for or carrying on war or defense activities. 
93. The Offense 

Subsection (a) of section 1112 provides that a person is guilty of an 
offense, if in reckless disregard of the fact that his conduct would im
pair, interfere with or obstruct the ability of the United States or an 
associate nation to prepare for or to engage in war or defense activi
ties, he engages in conduct which is described in paragraph (1) or (2) 
of section 1111 (a) : (1) that occurs in time of war or during a 
national defense emergency; or (2) that causes damage to or impair
ment of a major weapons system or a means of defense, warning, or 
retaliation against large scale enemy attack. Paragraph (2) is not 
violated unless the damage or impairment specified therein actually 
ocours. 

The standard of "reckless disregard" is substituted for the less 
stringent phrase "reason to believe" in 18 U.S.C. 2153 and 2154 in 
order to insure that property damaging conduct, such as might 
occur in the course of a labor dispute, is not swept within the heinous 
offense described in this section, but rather is subject to prosecution 
only nnder chapter 1701' by State law. For similar reasons, the Com
mittee has narrowed the scope of the offense to the circnmstances 
delineated in paragraph (1) or (2) herein. 

The conduct in this section is engaging in conduct which is de
scribed, respectively, in 'Paragraph (1) or (2) of section 1111(a). 
Thus, the culpability is the same as for those paragraphs, discussed 
in the previous section. By operation of section 303(d) (1) (B), no 
proof of a state of mind. is required as to the fact that the prohibited 
conduct is described in the previous section. The element that the con
duct was performed "in reckless disregard," etc., sets forth the specific 
mental state which must be shown to have accompanied the conduct. 
The fact that the conduct OCCUlTed in time of war or national defense 
emergency 18 is an existing circumstance. Since no culpability stand
ard is specifically set forth, the applicable mental state is at least "reck
less", i.e., that the defendant consciously disregarded a substantial risk 

18 The term "war" Is discussed In connection with section 1101 (Treason). The term 
"national defense emergency" Is defined In section 111. 
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that the circumstance existed.19 The alternative aspect that the offense 
(irrespective of the time it occurred) caused damage to or impair
ment of a major weapons system, etc., is a result of conduct. Again, 
as no culpability level is specifical1y prescribed, the applicable mini
mum mental state that must be proved is "reckless", i.e., a conscious 
disregard of a substantial Tisk that the Tesult might occur.20 
3. Jurisdiotion 

No jurisdictional base is prescribed for this section. Therefore, 
Federal jurisdiction over an offense hereunder is plenary. 
4. Grading 

The grading undeT this section is precisely parallel to that under 
section 1111, but is fixed at two levels lower because of the markedly 
decreased culpability standard.21 Thus, if the offense involves conduct 
committed in time of war, and causes damage to or impairment of a 
major weapons system or means of defense, warning, or Tetaliation 
against large scale enemy attack, the offense is a Class C felony (up 
to ten yeaTS in prison). If the offense is committed during wartime 
in any other instance, or is committed during a national defense 
emergency, it is a Class D felony (up to five years in prison). If com
mitted under any other circumstances, the offense is a Class E felony 
(up to two years III prison). 

SECTION 1113. VIOLATING AN EMERGENCY REGULATION 

1. In General and Present Federal Law 
This section carries forward and transfers to the Criminal Code the 

penal provisions of chapter 12 of title 50, United States Code, dealing 
with emergency regulations of vessels. The. intertitle transfer is 
effected to preserve felony treatment. Location in this subchapter is 
suggested by the design of the regulations as a preventive measure 
agamst sabotage and espionage. 

Chapter 12 of title 50 (50 U.S.C. 191 et seq.) governs control of 
vessels in territorial waters of the United States. The first paragraph 
of section 191 provides that upon declaration by the President of a 
state of emergency occasioned by threat of war, invasion or insurrec
tio!}, the Secretary of the Treasury, with the President's approval, 
may make regulations concerning the movement and anchorage of 
domestic and foreign vessels, and their inspection and superVision, in 
order to protect them or ports from damage. Since the j)owers of the 
Secretary are administered and enforced by the Coast Guard, section 
191(a) provides that the Secretary of the Navy shall exercise the 
powers of the Secretary of the Treasury when the Coast Guard 
operates as part of the Navy. These powers, first conferred on the 
President and Secretary by Title II of the Act of June 1'7, 1915, were 
augmented by the Act of August 9, 1950, which gave the President the 
same unlimited power over foreign flag vessels whenever he deemed 
the interests of national security required it, and also authorized him 
to take any measures or make any rules necessary to protect vessels 

,. See sections 303(b) (2), 302 (c) (1) . 
• 0 See sections 303(b) (3), 302(0) (2) . 
• t This replacpment of the parity existing in 18 U.S.C. 2153 and 2154 follows the general 

recommendatllm of the National Commission. See Working Prupers, p. 444. " 
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and harbors from injury, whether accidental or intentionaV2 Section 
192 provides a maximum penalty of ten years in prison and a $10,000 
fine for noncompliance with any regulations or interference with the 
exercise of any power conferred in section 191. Where the violator is 
the . owner or master of the vessel, the vessel is subject to forfeiture. 
Section 192 has been sustained against constitutional challenge.23 

2. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

violates 24 a regulation, rule, or order issued pursuant to title II of 
the Act of June 15, 1917, as amended (50 US.C. 191 et 8eq.) (relating 
to regulations concerning the anchorage and movement of vessels 
during a national emergency). The definition of the offense is thus 
provided by chapter 12 of title 50. The culpability standard differs in 
50 US.C. 192 depending upon whether the defendant is an owner, 
agent, master, officer, person in charge, or member of the crew of a 
vessel, or any other person. As to the former, the offense is committed 
if he "fails to comply" with any regulation, rule, or order issued or 
"obstructs or interferes" with the exercise of any power, under chap
ter 12. As to the latter, the offense is committed only if the failure 
to comply or obstruction or interference is done "knowingly." The law 
thus treats those whose position is related to the vessel as having a 
duty of awareness and compliance, so that their liability is almost 
absolute.25 On the other hand, a requirement of "knowing" is pre
scribed for outsiders, insuring that their misconduct is the result of 
some degree of deliberate disobedience. This approach seems sound 
and will be continued by this section. 
3. Juri8diction 

This section incorporates t'he jurisdictional scope of 50 US.C. 195,26 
which includes all territory and waters, continental or insular, subject 
to the jurisdiction of the United States. 
4. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison), somewhat below that authorized by present law. 

SECTION 1114. EVADING MILITARY OR ALTERNATIVE CIVILIAN SERVICE 

1. In General and Pre8ent Federal Law 
Section 1114 transfers certain felony violations of selective service 

law now contained in 50 US.C. App. 462 (a) and (b) into the Crimi
nal Code. The remaining offenses are reduced to misdemeanors. 

50 U.S.C. App. 462 is an awkwardly drafted provision. In addition 
to defining specific offenses, often in obscure language, it generally 
makes it a crime, punishable by imprisonment for up to five years, to 
violate any provision of the statute, or regulation or administrative 
order issued thereunder. 

22 Section 191, par. 2. 
2:l United State8 v. Riohman, 11)0 F. Supp. 889 (D. Conn. 1961). 
24 The term "violate" Is defined In section illl . 
.. Invalidity of the regulation, rule, or order Is, however, a defense. See United States v. 

Richman, Bupm note 23. 
"See section 201 (b) (2). 
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The principal offenses lInder section 462 involve failure to register, 
or to report for or submit to induction; failure to report for a physical 
examination; and failure to keep one's local selective service board 
advised of a change of address, or to carry one's selective service card 
on his person. Offenses can be committed by persons subject to the law 
(e.g., failure to register), officials of the Selective Service System and 
other agencies (e.g., false examination reports), and "outsiders" (e.g., 
making false statements in behalf of registrant, or printing counter
feit selective service cards). The uniform felony classification has led 
to non-1?rosecution of many minor violations. Srnce the purpose of the 
statute IS primarily to encourage men to serve in the armed forces (or 
alternative civilian work programs) rather than put them in jail, the 
policy of the Selective Service System and the De1?artment of Justice 
with respect to registrants has been to punish prrncipally persistent 
refusals to serve. The bulk of prosecutions have therefore been for dis
obeying orders of a selective service board to report for induction or 
civilian work. An exception has been the making of false statements, 
which is generally considered to warrant prosecution. 

The statutory cUlpability standard is "lmowing," but the courts 
have required something more than mere abstract knowledge of the 
order-i.e., an intent to evade the purpose of the law-where there was 
some question of the ability of the re~istrant to perform, e.g., where 
he was overseas and claimed it was Impossible for him to reJ?ort.27 

However, absent such circumstances casting doubt on the abilIty to 
perform, courts have held that mere knowledO'e of the order and 
a deliberate decision to disobey it are sufficient for liability; reliance 
on the advice of counsel that the order was unlawful does not negate 
the requisite culpability.28 
:8. The Offense 

A. Elements 
Subsection (a) (1) provides that a person is guilty of an offense if, 

knowing that he is under a duty pursuant to a Federal statute govern
ing military service or a presidential proclamation, regulation, or ad
ministrative order promulgated thereunder, to register for military 
service, to report for and submit to examination to determine his avail
ability for military or alternative civilian service, to report for and 
submit to induction into military service, or to report for and perform 
alternative civilian service, he fails, neglects, or refuses to do so. 

The offenses of failing to report for and submit to induction, or to 
report for and perform alternative civilian service are "ultimate" 
offenses, involving a refusal to fulfill the final objectives of the selec
tive service system to fairly select persons to serve in the armed forces 
or, if they are conscientious objectors, to perform alternative civilian 
work. These offenses are thus carried forward in this section for po
tential felony treatment. The offense of failing to register similarly is 
among the most serious derelictions, since it involves a kind of fraud 
on the system and, like the "ultimate" offenses, requires that another 

21 SiZverma·n v. United States, 220 F.2d 36 (8th Cir. 1955) ; compare Donato v. U1titea 
State8, 302 F.2d 468 (9th Clr. 1962), reconsidered 314 F.2d 67 (9th Cir.). cert denied. 
374 U.S. 828 (1963). . 

os See United States v. JacQues, 463 F.2d 653. 657 (1st Clr. 1972). 

--------~---- .--. --_.-
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individual be made to serve in the offender's place. It too is thus in-. 
cluded in this section. 

Contrary to the suggestion of the National Commission,29 the Com
mittee has also included failure to report for or submit to examination 
among the offenses brought forward for potential felony treatment. 
While not an "ultimate" offense, experience has shown that it has such 
a delaying effect on processing that the need for deterrence is great.30 

Subsection (a) (2) provides that a person is guilty of an offense if, 
with intent (A) to avoid or delay the performance of the military or 
alternative civilian service obligation of himself or another person 
under the provisions of a Federal statute governing military service, 
or a presidential proclamation, regulation, or administrative order 
thereunder; or (B) to obstruct the proper determination of the exist
ence or nature of such an obligation; "he engages in conduct constitut
ing an offense under section 1343 (a) (1) (Making a False Statement)." 

This subsection is designed to carry forward that aspect of 50 
U.S.C. App. 462(a) which punishes any person who shall "knowingly 
make, or be a party to the making of any false statement or certificate 
regarding or bearing upon a classification or in support of any request 
for a particular classification." The offense, as in current law, may be 
commItted not only by one liable to service under the selective service 
laws, but by officials charged with duties thereunder (e.g., local selec
tive service board or induction personnel), or by outsiders who volun
teer or furnish information (e.g., family members and friends, 
medical practitioners, and the like). 

It has been held under current law that the requirement that the 
false statement be one "regarding or bearing upon" a classification in 
effect mandates a showing of materiality of the statement, although it 
is not necessary to show that the statement proximately caused a partic
ular classification to be awarded.31 This requirement of materiality is 
carried forward through the reference in this subsection to conduct 
constituting a violation of section 1343, which requires that the false 
statement in fact be material. 

B. Oulpability 
The conduct in paragraph (1) is failing, neglecting, or refusing to 

fulfill the various duties enumerated in subparagraphs (A) through 
(D). Since no culpability standard is specifically prescribed, the 
applicable state of mind is "knowing," i.e., the offender must be proved 
to have been aware that he was failing, neglecting, or refusing to 
perform one of the enumerated duties (e.g., to regIster for military 
service). This standard is consistent with that under present Federal 
law, which generally requires merely a deliberate refusal to obey the 
law, irrespective of the registrant's belief that the particular duty 
which he refuses to perform is invalid. 32 Thus, the Committee has 

,. See Final Report, § 1108. 
30 Prosecutions for failing to report for or submit to examinations are typically brought 

only after a registrant has exhausted the patience of the authorities after a long history 
ot attempting to avoid his responslhlllties under the selective service laws. See, e.g., 
Unitecl State8 v. Maybury, 453 F.2d 1233 (9th Clr.) , cert. denied, 406 U.S. 960 (1972). In 
such cases, prosecution for this offense has certain advantages, since many defenses 
Involving claims of Incorrect classification of the re!(lstrant are unavailable. 

31 See Unltecl State8 v. Kamber, 458 J!'.2d 9181 922 (7th Cir. 1971), cert. denied, 407 
O.S. 910 (1972) ; Unitecl State8 v. Lucke, 4311.'.20359 (5th Cir. 1970). 

3:1 See Unitecl State8 v. JaCque8, 8upra note 28. 
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rejected the suggestion of the National Commission, found also in S. 
1, as originally introduced in the 93d Congress, that a specific intent to 
evade be an element of this offense.33 

The fact that the person was under a duty to do one of 
the enumerated things is an existin¥, circumstance. The culpability 
level is speeifically set at "knowing, ' thus requiring proof that the 
offender was aware of the duty. The further element that the duty 
derived from the provisions of a Federal statute governing military 
service, or a presidential proclamation, regulations, or administrative 
order promulgated thereunder, is also an existing circumstance. How
ever, by virtue of section 303 ( d) (1) (A), no mental state need be 
proved as to this element.34 

The conduct in paragraph (2) is engaging in conduct constituting 
an offense lmder section 1343 (a) (1).· The applicable state of mind that 
must be proved is at least "knowing," i.e., that the offender was aware 
that he was engaging in the conduct described in section 1343.35 How
ever, by operation of section 303 ( d) (1) (A), it is not necessary to show 
that the offender was aware or had any mental state with regard to 
the fact that such conduct constituted a violation of section 1343. The 
specific intents set forth in subparagraphs (A) and (B) state the 
alternative purposes for which it must be proved that the offender 
engaged in the prohibited conduct. 

Subsection (b) provides, in essence, that the proof and affirmative 
defense provisions of section 1345 which apply to section 1343(a) (1) 
apply also to this section. These provisions, which consist of a defini
tion of materiality and an affirmative defense of retraction, are ex
plained in connection with the discussion of subchapter E of chapter 
13 herein. 
3. Jurisdiction 

No jurisdictional base is set forth with regard to this section. 
Accordingly, Federal jurisdiction is plenary as described in section 
201(b) (2). 
4. Grading 

In contrast to the uniform, five-year maximum penalty prescribed 
in current law, the Committee has decided to create grading differen
tials for this offense, depending upon whether it is committed in time 
of war or in other less exigent circumstances. Thus an offense under 
this section is graded as a Class D felony (up to fiv~ years in prison) 
if it is committed in time of war 36 and a Class E felony (up to twp 
years in prison) in any other case, except one. The exception is if 'the 
offense consists of a failure to register, under subsection (a) (1) (A), 
that occurs solely during periods where the authority to induct is 
suspended. In this situation, the offense is graded as a Class A misde
meanor (up to one year in prison) . 

"" See Final Report, § 1108; section 2-5B5 of S. 1, as originally introduced in the 93d 
Congress . 

.. See sections 303(b) (2l and 302(c) (1). 
"" See sections 303(b) (1 and 302(b) (1) . 
.. The term "war" Is discussed in relation to section 1101 (Treason). 
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SECTION 1115. OBSTRUCTING MILITARY RECRUITMENT OR INDUCTION 

1. In GeneraZ and Present FederaZ Law 
This section combines prohibitions found in 18 U.S.C. 2388 (a) and 

50 U.S.C. App. 462, with certain modifications designed to meet con
stitutional objections and correct grading disparities. The conduct pro
hibited is interference with the raising of armies. The second para
graph of 18 U.S.C. 2388 (a) punishes one who, in wartime, "willfully 
obstructs the recruiting or enlistment service." The maximum penalty 
is imprisonment for twenty years. A series of cases arising during 
World War I established, notwithstanding First Amendment claims, 
that the prohibited obstruction conld be accomplished not only by 
physical means, but also by words calculated to persuade or influence 
persons to decline to enlist or refuse to be conscripted.37 The provisions 
of section 2388 were kept in force after World War II by the Emer
gency Power Continuation Acts, and they arguably remain in force 
today by virtue of 18 U.S.C. 2391, enacted in 1953, which provides that 
section 2388 shall continue in force until the President or Congress 
proclaims an end to the state of emergency declared in 1950.38 

50 U.S.C. App. 462(a) relates only to interference with conscription 
by the Selective Service System. In addition to dealing with offenses by 
persons subject to or engaged in administration of the Act, that sec
tion specifically punishes one who "counsels" refusals of duty, and, in 
more general terms, any person "who shall knowingly hinder or inter
fere or attempt to do so in any way, by force or violence or otherwise 
with the administration . . . [of the Act.]" The maximum penalty is 
five years' imprisonment, without regard to whether the offense is 
committed in time of war, peace, or national emergency. 

It has been held that prosecutions for counseling are not inconsistent 
with the First Amendment provided that the counseling takes the 
form of directly advocating and inciting the illegal action and is not 
merely an expression of :,ympathy or approva1.39 

Prior to 1948 the statute was restricted to hindering or interfering 
by "force or violence," which was interpreted to mean assaultive be
havior.42.,In 1948 the words "or otherwise" were added. Recently, some 
courts have held that this broadened scope permits prosecution for 
entry of board premises followed by either disorderly conduct or 
destruction of records (e.g., by pouring of blood) .41 

However, one court of appeals has determined that the "or other
wise" phrase is not limited to means similar to force and violence and 
that the additioI). of this phrase has rendered the entire hindering or 
interfering clause unconstitutional on its face as not affording 
adequate notice of the type of conduct prohibited.42 

rn Schenck v. United States, 249 U.S. 47 (1919) (leaflets); Debs v. United States, 249 
U.S. 211 (1919) (public address) ; Frohwerk v. United States, 249 U.S. 204 (19~9) (news. 
paper editorials). 

38 But see United States v. Bishop, supra note 7, holding that 18 U.S.C. 2157-whlch 
Is Identical In all respects to 18 U.,S.C. 2391-cannot be validly applied against a defendant 
since its terms fall to give adequate notice that a national defense emergency still exists. 
Contrast United States v. Achtenbel·U. supra note 3. 

00 United States v. Spock. 416 F.2d 165, 172-173 (1st 'Clr. 1969) ; see also genera)),' 
Brandenburg v. Ohio, 395 U.S. 444 (1969). . 

'·Compare Helton v. United States, 143 F.2d 933 (6th Clr.), cert. denied, 323 U.S. 765 
(1944). with Bagley v. United States, 136 F.2el 567 (5th Clr. 1943) (tearing up of ques
tionnaire anel making c1runken, antl.cJraft remarks not within the statute). 

41 See United ."tates v. Eberhardt, 417 F.2d 1009 (4th Clr. 1969), cert. denied, 397 U.S. 
909 (1970) ; United States v. Tllrchick, 451 F.2d 333 (8th Clr. 1971) . 

.. United States v. Barallski, 484 F.2d 556 (7th Clr. 1973). 
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2. The Offense 
A. Elements 

Subsection (a) of section 1111:' provides that a person is guilty of an 
offense if in time of war, with intent to hinder, interfere with, or 
obstruct the recruitment, conscription, or induction of a person into 
the armed forces of the United States, he: (1) creates a physical inter
ference or obstacle to the recruitment, conscription, or induction; (2) 
uses force, threat, intimidation, or deception against a public servant 
of a government agency engaged in the recruitment, conscription, or 
induction; or (3) incites others to engage in conduct constituting an 
offense under section 1114 (Evading Military or Alternative Civilian 
Service). 

The above provisions have been drafted in an attempt to minimize 
or obviate constitutional difficulties. Thus, in place of the language 
"willfully obstructs" in 18 U.S.C.2388 (a) and "knowingly hinder or 
interfere" in 50 U.S.C. App. 462 (a), a specific intent to hinder, inter
fere with, or obstruct is required. Paragraphs (1) and (2) eschew the 
general catch-all language of 50 U.S.C. App. 462 (a) and punish only 
"physical interference or obstacle" or the use of "force, threat, in
timidation, or deception" 43 as means. Paragraph (3) rejects the 
broad term "counsels" in 50 U.S.C. App. 462 (a) in favor of the more 
restrictive "incites," which conforms with the Supreme Court's deci
sions under the Smith Act, 18 U.S.C. 2385, indicating the type of ad
yocacy that can be constitutionally punished.44 Specifically the term 
"incite" is defined in section 111 to mean urging other persons to "en
gage in imminent conduct under circumstances in which there is a sub
stantial likelihood of imminently causing such conduct." In addition, 
unlike 50 U.S.C. App 462 (a), this section is limited to conduct in 
wartime when First Amendment activity is subject to more severe 
curtailment in the interest of national survival. Physically obstructive 
conduct affecting recruitment, conscription, or induction, not during 
war, may be prosecuted at a misdemeanor level under section 1302 
(Obstructing a Government Function by Physical Interference) .45 

A further narrowing of present law is effected by eliminating ob
struction on enlistment by words (currently reached under 18 U.S.C. 
2388 (a» from coverage in this section. Such conduct is not within 
paragraph (3) since tlie refusal to enlist voluntarily is not an offense 
under section 1114. In spite of the World War I cases cited above, the 
Committee does not believe that, merely because the government has 
the right to raise armies by enlistment, it need punish incitement or 
advocacy directed against the voluntary joining of the nation's armed 
forces.46 In the event the national peril becomes serious, Congress may 
require service in the armed forces, in which event the prohibition 
against incitement, as applicable to such compulsory service, would 
apply . 

•• The last-,!uoted words are used in sections 1323 and 1357. The latter Is the general 
section on tampering with a publlc servant and may be employed to reach the conduct 
proscribed under paragraph (2) if not done during time of war. 

" See the cases cited in connection with the discussion of section 1103 in this report; 
see_also United, State8 v. Spock, 8upra note 39. at 170-173. '0 If deception Is used, such conduct may also come within section 1301 (Obstructing 
It Government Function by Fraud). which carries a Class D felony penalty. 

,. See Working Papers, p. 447. 
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B. Oulpability 
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The conduct in this section is creating a physical interference or 
obstacle, using force, threat, intimidation, or deception, or inciting 
others to engage in conduct constituting an offense under section 
1114.41 Since no culpability standard is specifically designated, the 
applicable state of mind that must be proved is at least "lrno,ying," 
i.e., that the offender was aware of what he was doing.48 

The remaining elements, apart from the specific intent require
ment--e.g., that the conduct took place in time of war, and that the 
use of force was against a "public servant of a government agency 40 

engaged in ... recruitment, conscription, or induction" of a person 
into the armed forces of the United States-are existing circumstances. 
As no culpability level is specifically prescribed, the applicable state 
of mind that must be shown is at least "reckless," i.e., that the offender 
was conscious of but disregarded the substantial risk that the circum
stances existed and his disregard of the risk was such as to constitute 
a gross deviation from the standard of care a reasonable person would 
have exercised in thl'. situation. 50 

The element that the person has an intent to hinder, interfere 
with, or obstruct the recruitment, etc., of a person into this country's 
armed forces states the purpose for which the government must prove 
he engaged in the conduct described in paragraphs (1), (2), or (3). 
3. Juri8diotion 

No jurisdictional base is set forth in this section. Therefore, Federal 
jurisdiction is plenary under section 201 (b) (2). 
4. Grading 

An offense under this section is graded as a Class D felony (up 
to five years in prison). This represents a substantial reduction 
of the twenty-year maximum jail term authorized under 18 U.S.C. 
2388(a) , and adopts the penalty imposable under 50 U.S.C. App. 
462(a) . 

SECTION 1116. IXCrl'ING OR AIDING UUTIXY, INSUBORDINATION. 

OR DESERTION 

1. In General and Pre8ent Federal Law 
The offenses covered in this section-inciting or aiding lllutiny, 

insubordination, refusal of duty, or desertion and interfering with 
the discovery, apprehension, or prosecution of r. deserter or person 
charged with desertion-consist in the main of conduct accessorial 
to military offenses where the principal offender would be subject 
to military jurisdiction while the accessory would generally not be. 
Counterparts to these offenses are presently found in 18 U.S.C. 2387. 
2388, and 1381. 

The second paragraph of 18 U.S.C. 2388(a) prescribes up to a 
twenty-year prIson sentence for one who in wartime "willfully causes 

'7 By operll~lon of section 303 (d) (1) (A). no state of mind need be proved as to the 
fact that the conduct Incited constitutes a ylolation of section 1114. 

'8 See sections 303(b) (1) and 802(b) (1) . 
•• The terms "public servant" and "government agency" are defined In section Ill. 
09 See sections 803 (b) (2) and 802(c) (1). 
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or attempts to cause insubordination, disloyalty, mutiny or refusal 
of duty" in the armed forces. 

18 U.S.C. 2387 provides up to a ten-year penalty for whoever, in 
time of peace or war, "with intent to interfere with, impair, or 
influence the loyalty, morale, or discipline" of the armed forces (1) 
"urges, or in any manner causes or attempts to cause, insubordina
tion, disloyalty, mutiny, or refusal of duty" in the armed forces, or 
(2) distributes or attempts to distribute any written or printed 
matter which advises, counsels, or urges insubordination, etc. 

Section 2388 was initially enacted as part of the Espionage Act 
of 1917, shortly after this nation's entry into World War I. Section 
2387 was enacted in 1940 as a reaction to efforts of Nazi sympathizers 
and peace groups to cause disaffection among the crews of naval 
vessels on convoy duty and in the army which was then being con
scripted. It was basically designed to afford the same protections as 
those provided in wartime by the earlier statute despite some differ-
ences in wording.51 ' 

18 U.S.C. 1381 Runishes with a maximum of three years in prison 
whoever aids, or ' entices or procures, or attempts Or endeavors to en
tice or procure" any person in the armed forces (or who has been 
recruited for service therein) to desert, and whoever "harbors, con
ceals, protects, or assists" any person, knowing him to have deserted, 
or who fails to deliver such person on demand of any officer author
ized to receive him. It has been held that this statute requires proof 
that the person harbored or assisted actually deserted (e.g., as op
posed to being absent without leave), but it is not necessary that the 
person ever have bee::: charged with or convicted of desertion after 
his apprehension. 52 

The significantly lower penalty provided for aiding' deserters com
pared to the penalties provided for impairing morale in 18 U.S.C. 
2387 and 2388 arguably reflects the congressional view that the latter 
offenses are aimed at persons who foment large-scale disturbances 
for political or ideological ends, whereas those who assist deserters 
will often be friends or relatives extending aid to an individual serv
iceman for personal reasons. 
g. The Of!ew6 

A. Elements 
Subsection (a) defines three distinct offenses. Paragraph (1) 

punishes whoever, "with intent to bring about mutiny, insubordina
tion, refusal of duty or desertion by members of the armed forces of 
the United States," ciincites such members to engage in mutiny, insub
ordination, refusal of duty, or desertion." 

As in the previous sectIOn, the term "incites" has been selected in 
preference to such words as "entices" (18 U.S.C. 1381), "advises, 
counsels, or urges" (18 U.S.C. 2387) in order to minimize constitu
tional difficulties and absorb the principles of Supreme Court decisions 

G1 The statute was upheld against First Amendment attack upon its peacetime appli
cation In Dunne v. United State8, 138 F.2d 137 (8th Clr.), cert. denied, 320 U.S. 790 
(19l13) . 

G'See, e.g., Breeze v. United State8, 398 F.2d 178, 197-204 (10th Clr. 1968) ; Dickey v. 
United States, 404 F.2d 882 (5th Clr. 1968) ; see also Working Papers, p. 464, and cases 
cited therein. 
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validating that term.53 Thus the prohibited conduct is incitement to 
action, not merely to disaffection. However, the incitement need not be 
successful to constitute a violation of this section. 

Paragraph (2) punishes whopver "aids or abets the commission or 
attempted commission of mutiny or desertion by a member of the 
armed forces of the United States." 

The concept of aiding or abetting is incorporated through a generic 
reference that is intended to encompass the entirety of the conduct 
described in connection with section 401 (a) (Liability of an Accom
plice) , and the discussion of the three paragraphs of that subsection is 
equally applicable to this paragraph. The reason, of course, that 
provision is needed in this context is that the offenses aided or 
abetted-mutiny and desertion- a.re not punishable under the pro
posed Code, but only as military offenses under the Unifomn Code of 
Military Justice. 

Paragraph (3) punishes whoever "interferes with, hinders, delays, 
or prevents the discovery, apprehension, prosecution, conviction, or 
punishment of a member of the armed forces of the United States, 
knowing that such member has deserted, or is charged with or being 
sought for desertion, by engaging in any conduct described in sub
paragraphs (A) through (D) of section 1311 (a) (1) (Hindering Law 
Enforcement) ." 

This offense carries forward the provisions of the second paragraph 
of 18 U.S.C. 1381. It is patterned after and in part incorporates section 
1311. However, that section would be inadequate to cover this offense 
because it is limited to fugitives from justice, a category into which a 
deserter does not fall. The offense as here drafted is broader than exist
ing law in that it reaches accessorial conduct directed to one who may 
not in fact have deserted, although he is charged with or being sought 
for desertion. This is consistent with section 1311, the rationale being 
that a person who renders assistance to one who is being sought for a 
:ri~e, while not guilty of being an accessory, 1S in effect obstructing 
JustICe.54 

B. Oulpability 
In paragraph (1), the conduct is inciting members of the armed 

forces of this country to engage in mutiny, insubordination, refusal of 
duty, or desertion. As no culpability standard is specifically designated, 
the applicable state of mind is "knowing," i.e., that the offender was 
aware that he was inciting a member of the armed forces to such con
iluct. The intent element states the purpose-e;g., to bring about mutiny 
or desertion-for which the government must show that the conduct 
was performed. 

In paragraph (2), the offense consists entirely of conduct. The 
applicable culpability level is prescribed as "knowing," thus requir
ing proof that the offender was aware of his conduct. Thus, this offense 
requires a showing that the defendant was aware of the status of the 
person aided or abetted (i.e., that he was a member of the armed forces 
of the United States). 

"" See Brandenbttrg v. Ohio, 395 U.S. 444 (1969) ; Yates v. United States. 354 U.S. 298 
31'2--317 (1957) ; Dentlis v. United States, 341 U.S. 494, 502 (1951). "Incitement" Is de: 
fined In section 111 to mean urging "other persons to engage In Imminent 'condUct under 
~Ircumstances in which there Is 'Il. substantial likelihood of imminently causing such con· 
auct.u 

.. See the discussion of section 1311. infra; see also 18 U.S.C. 1071. Note that the 
affirmative defense In section 1311 (b) Is applicable also undcr this section to the extent 
that it Incorporates by reference the provlslolls of subparagraph (a) (1) (C) of section 1311. 

l 
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L paragraph (3), the conduct is interfering with, hindering, de
laying, or preventmg the discovery, apprehension, prosecution, convic
tion, or punishment of a member of the armed forces, by engaging in 
any conduct described in section 1311 (a) (1) (A) through (D). The 
applicable culpability level is set at "knowing," therefore requiring 
proof that the offender was aware of the nature of his conduct. As in 
t he previous paragraph, it is hence necessary to show that he knew the 
status of the individual whose discovery, etc., was hindered or pre
vented. By operation of section 303(d) (1) (B), it is not, however, 
necessary to establish that the offender was aware of or had any 
mental state as to the fact that the conduct was described in section 
1311. 

The element that the member of the armed forces had deserted, or 
was charged with or being sought for desertion, is an existing circum
stance. The culpability standard is specifically designated as "know
ing," as under 18 U.S.C. 1381, thus requiring proof that the offender 
was aware that the member was in an essentially fugitive status. Since 
desertion can only be committed by a member of the armed forces,55 
the proof must also show that the offender was aware of the status 
of the individual whose discovery, etc., was hindered or prevented. 
3. JU1isdiation 

No jurisdictional base is set forth with regard to this section. Accord
ingly, through the operation of section 201(b) (2), Federal jurisdic
tion over an offense hereunder is plenary. 
4. Grading 

An offense under paragraph (1) is graded as a Class Cfelony (up 
to ten years in prison) if it is committed in time of war 56 or the per
sons incited are engaged or about to be engaged in combat. 

An offense under paragraph (1) commItted in any other circum
stances and an offense under paragraph (2) are graded as Class D 
felonies (up to five years in prison). 

An offense under paragraph (3) is graded as a Class E felony (up 
to two years in prison), which reduces the penalty level under 18 
U.S.C. 1381 from three to two years. 

SECTION 1117. AIDING ESCAPE OF A PRISONER OF WAR OR AN ENEMY ALmN 

1. I'll, General and Present Federal Law 
This section carries forward the felony provisions of 18 U.S.C. 757, 

dealing with facilitating the escape of or harboring fugitive prisoners 
of war or interned enemy aliens. The section does not cover the pro
visions of 18 U.S.C. 756, a one-year misdemeanor, which punishes 
similar conduct of aiding or enticing any person belonging to the 
armed forces of a belligerent nation who is interned in this country in 
accordance with international law, to escape or attempt to escape. 
"\yhile prisoners of war or intemed fugitive enemy aliens presump
tIvely present a serious danger to national security so that assIstance to 
them warrants substantial punishment, the case is otherwise with mili
tary personnel of belligerent nations engaged in a war in which this 

GIl See 10 U.S.C. 885. 
M The term "war" Is explained In connection with section 1101 (Treason). 



Section 1117. 212 

nation is neutral. Accordingly, the Committee believes that the offense 
described in section 756 shoUld continue to be treated at a misdemeanor 
level and has transferred that statute to title 18 Appendix, United 
States Code, where it will be graded as a Class A misdemeanor. 

18 U.S.C. 757 punishes whoever, inter alia, "procures the escape of 
any prisoner of war held by the United States or any of its allies or 
the escape of any person apprehended or interned as an enemy alien 
by the United States or any of its allies," or "advises, connives at, aids, 
or assists in such escape," or "aids, relieves, transports, harbors, con
ceals, shelters, protects, holds correspondence with, gives intelligence 
to, or otherwise assists" any such prisoner of war or enemy alien after 
his escape from custody, "knowing him to be such prisoner of war or 
enemy alien." The maximum penalty for violation of 18 U.S.C. 757 
is ten years in prison, but the section specifically provides that this 
"shall be in addition to and not in substitution for any other provisions 
of law." 57 

The offense defined in 18 U.S.C. 757 will normally be committed in 
wartime, although no such limitation appears in the statute, presum
ably to encompass the situation where the necessity for imprisonment 
of mternment extends beyond the cessation of hostilities.58 

~. The Offense 
A. Element8 

Subsection (a) (1) provides that a person is guilty of an offense if 
he aids or abets the escape or attempted escape of a person being held in 
the custody of the United States or an associate nation as a prisoner 
o~f war or an enemy alien. 

The "aids or abets" phraseology is, as in the previous section, de
signed to incorporate all the general complicity concepts set forth in 
section 401 (a). The Committee believes that these words, used ge
nerically, embrace the conduct described by all the verbs listed in 18 
U.S.C.757 (e.g., connives at, procures, assists). 

The term "associate nation," which is defined in section 111, is also 
used in place of the less precise word "ally" in current law. 

Subsection (a) (2) makes it an offense for a person to interfere 
with, hinder, delay, or prevent the discovery or apprehension of (A) 
a prisoner of war or enemy alien, knowing that such prisoner or alien 
has escaped from the custody of the United States or an associate 
nation, or (B) an enemy alien, knowing that such alien is being 
sought for detention by the United States or an associate nation, "by 
engaging in any conduct described in subparagraphs (A) through (D) 
of section 1311 (a) (1) (Hindering Law Enforcement)." 

This provision is drafted to parallel paragraph (3) of section 1116 
(a) and section 1311 (a). The conduct incorporated from that latter 
section is discussed in this report in connection with the chapter 13 
offense, as are the terms interferes with, hinders, delays, and prevents. 
B. Oulpability 

The conduct in paragraph (1) is aiding or abetting the escape or 
attempted escape of a person. The applicable culpability standard is 

51 This is perhaps designed to take account of the fact that assisting an escaped prisoner 
of war may constitute treason, see Stephan v. United Sta.tes, 133 F.2d 87 (6th Cir.), cert. 
denied. 318 U.S. 781 (1943). and it is not improbable that similar assistance extenrled 
to an interned enemy alien woulel qualify as well . 

.. See Ludecke v. Watkins, 335 U.S. 160 (1948). 
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designated as "lmowing," thus requiring proof that the offender was 
a·ware that he was aiding or abetting an escape or attempted escape.59 

The element that the person aided was being held in the custody of the 
United States or an associate nation as a prisoner of war or an enemy 
alien is an existing circumstance. Since no culpability level is specifi
cally prescribed, the applicable state of mind that must be proved is at 
least "reckless," i.e., that the offender was aware of but disregarded 
the substantial risk that the person was such a. prisoner or alien being 
held in such custody.GO 

The conduct in paragraph (2) is interfering with, hindering, de
laying, or preventing the discovery or apprehension of a prisoner of 
war or enemy alien, by engaging in any conduct described in section 
1311 (a)(1) (A) through (D). As no culpability standard is specifi
cally ~rovided, the applicable state of mind that must be shown is at 
least 'knowing," i.e., that the offender was aware of the nature of his 
actions. However, under the operation of section 303 (d) (1) (B), it is 
not necessary to establish that the offender harbored any state of mind 
as to the fact that the prohibited means employed were contained in 
section 1311. 

The elements that the prisoner of war or enemy alien had escaped 
from the custody of the United States or an associate nation (sub
paragraph (A», and that, in subparagraph (B), the enemy alien was 
being sought for detention by the United States or an associate nation 
are existing circumstances. The culpability level is prescribed as 
"lmowing," thus requiring proof that the offender was cognizant of the 
prisoner's or alien's status as a fugitive. This distinction between para
graphs (1) and (2) in terms oflmowledge of the aided person's status 
is consistent with 18 U.S.C. 757, which expressly requires knowledge 
of the person's fugitive status for the post-escape offense, but not for 
the pre-escape one. The rationale for continuing this distinction is that 
assisting in an escape or escape attempt is more dangerous conduct so 
that certainty as to the status of the person aided ou~ht not to 
be a prerequisite for criminal liability. On the other hanel, the post
escape accessorial situation does not pose similar dangers of physical 
injury and accordingly carries a higher degree of awareness as to the 
enemy status of the individual assisted. 
3. J urisdiotion 

No jurisdictional base is set forth in this section. Therefore, Federal 
jurisdIction over this offense, as over all offenses in this chapter, exists 
to the extent described in section 201(b) (2). 
4. Grading 

An offense under this se0tion is graded as a Class D felony (up to 
five years in prison), a reduction from the ten-year maximum pres
ently authorized by 18 U.S.C. 757. 

STATUTE REPEALED 

The. first 'paragraph of ~81!. S.C. 2388 (a) punishes by up to twenty 
years m prIson whoever, m time of war, "willfully makes or conveys 
false reports or false statements ·with intent to interfere with the 

G9 See section S02(b) (1). 
tlO See sections SOS(b) (2) nnd S02(c) (1). 

51-508 0 - 80 - 15 
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operation or success of the military or naval forces of the United 
States or to promote the success of its enemies." The offense is derived 
from section 3 of Title I of the Espionage Act of 1917. 

By its terms section 2388 'applies only when the United States is at 
war, but its provisions were kept in effect after the termination of 
W orId 'War II first by Emergency Power Continuation Acts and then 
by 18 U.S.C. 2391, enacted in 1953. This section provides that the 
provisions of section 2388 shall remain in effect until the termination 
of the national emergency proclaimed December 15, 1950.61 

Section 2388 has been consistently upheld against constitutional 
challenge. Moreover, the section has been held to 'apply to statements 
colorably factual, but not capable of being disproved. For example, in 
Pierce v. United States,62 the convictions of socialist party members, 
who distributed some 5,000 copies of an anti-war leaflet were sustained 
over the dissent of Justice Brandeis (joined by Justice Holmes) that 
the alleged false statements were actually statements of opinions or 
prediction, not susceptible of being proved false, e.g., that the war was 
being fought to protect Morgan investments. The majority held that 
the statute was violated by declarations made as statements of fact 
without qualification, even though closer analysis might lead to the 
conclusion that the statements were an expression of opinion or a 
prediction.6a Two decades later, an isolationist pamphleteer was con
victed for statements such as "We are bankrupt"-painstakingly dis
proved by a government economist-and other statements, arguably 
opinion or predictions, on the authority of Pierce: 64 

A version of this offense was included in S. 1, as introduced in the 
94th Congress,65 limited to statements of actual fact and with the 
grading substantially reduced. On further consideration, however, the 
Committee has determined to eliminate this offense from the Code and 
has not included it in the reported bill. 

While motivated in part to delete this offense by First Amendment 
concerns as expressed by civil liberties groups, the principal reason 
for the Committee's action is its conclusion that the offense is unneces
sary. The last reported case under the present statute arose more than 
a quarter of a century ago; no prosecution appears to have been 
brought under the first paragraph of 18 U.S.C. 2388 (a) during that 
interval despite the involvement, on two separate 'occasions (Korea 
and .yi~tnam),. of the count~y's arm~d forces in protracted foreign 
hostIlItIeS. WhIle the CommIttee belIeves that the Congress has the 
power, if circumstances render it necessary to do so, to enact valid 
laws that will protect the nation in wartIme against the utterance 
of at least some deliberate falsehoods made with the intent to impede 
the success of the United States armed forces,G6 it sees no present or 
immediately foreseeable need for such an offense. 

e:t See, however, United States v. Bishop, supra note 7. 
tll! 252 U.S. 239 (1920) . 
• , See Working Papers, p. 449, setting forth the particular statements In Pierce. The 

Court also indicated that actual knowledge of falsity of the statements was not required; 
it was held sufficient that the pamphlets had been willfully circulated "disregarding their 
probable falsity," or that they had been "distributed recklessly, without etl'ort to ascertain 
the truth." 252 U.S., at 251 . 

• , See United States v. Pelley, 1'32 F.2d 170, 177-179 (7th Clr. 1042), cert. denied, 318 
U.S. 764 (1943). 

05 See section 1114 (Impairing Military Effectiveness by a False Statement) of that bill . 
.. E.g .. statements concerning losses, plans, operations. or conduct of the military forces 

of the United States, of an associate nation or of the enemy that, If believed, would 
be likely to affect the strategy or tactics of Ollr military forces or that would be I!I'el~' 
to create general panic or serious disruption. 18 U.S.C. 2388(a). by contrast reaches any 
kind of false statement, Irrespective of Its improbability of causing adverse results •. 
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SUBOHAPTER C.-ESPIONAGE AND RELATED OFFENSES 

(Sections 1121-1126) 

This subchapter is primarily concerned with those laws designed 
to deter the unauthorized collection and disclosure of the nation's 
military secrets-information concerning our national preparedness 
which would render this country vulnerable to attack and defeat or 
powerless to achieve victory-and particularly to deter such dis
closure to foreign powers. 

Former versions of the Code (S. 1 in the 93d and 94th Congresses 
and S. 1400 in the 93d Congress) contained proposals to revise the laws 
in this area. Some of those proposals were subjected to intense criti
cism. While some of the sponsors of the bill thought much of this 
criticism waS unjustified and based upon a misunderstanding both of 
current statutes and of the bills' proposals, the controversy threatened 
the passage of the entire Code revision measure. Therefore, it was 
determined by the principal sponsors of S. 143'7, prior to its introduc
tion in the 95th Congress, with the concurrence of the Department of 
Justice, that no reform in this area would be attempted and that the 
matter would be reserved for future attention by the Congress. The 
Committee has endorsed and carried forward this approach in the 
reported bill. Accordingly, present statutes have been retained in haeo 
verba in titles 42 and 50, with title 18 statutes on the su~ject trans
ferred to another appropriate title of the United States Code (gen
erally title 50). Subchapter C thus consists of only a series of sections 
that cross-reference to the provisions of existing law in other titles. 

The offenses in this sUbchapter are Espionage (section 1121), Dis
seminating National Defense Information (section 1122), Disseminat
ing Classified Information (section 1123), Receiving Classified In
formation (section 1124), Failing to Register as a Person Trained in a 
Foreign Espionage System (section 1125), and Failing to Register as, 
or Acting as, a Foreign Agent (section 1126). 

Because of the close interrelationship among sections 1121-1124, 
the Committee deems it appropriate to discuss current law in over
view,as applicable to all the aforementioned sections. 
1. Present Federal Law 

The most important provisions of existing law are 18 U.S.C. 793 
and '794, which punish the collection of national defense information of 
any description and its transmission to foreign powers, whethel' friend 
or ioe, in war or peace (793(a)-(c); 794(a), (b»), and, in addition, 
proscribe conduct which, while not itself espionage, could lead to com
promise of national defense secrets (793(d), (e), and (i». Sections 
793 and '794 have not been modified substantially since their enactment 
as sections 1 and 2 of Title I of the Espionage Act of 1917. The maxi
~um. penalty for violation of '794 is death; that for 793 is ten years' 
llllprlsonment. 

Other statutes are more restricted in application: 
(i) 50 U.S.C. 783(b), (c), and (d) and; 18 U.S.C. '798 protect only 

information which, in accordance with security procedures developed 
durin@; World War II, has been "classified," i.e., affirmatively desig
nated by the executive in the interest of national security, for restricted 
dissemination. 50 U.S.C. '783 covers any material which has been so 
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classified; while 18 U.S.C. 798 is concerned with the products and 
methods of our cryptographic system and communications intelli
gence and counterintelligence. Section 783 of title 50 applies to com
munication by government employees or employees of government
controlled corporations to foreign agents or members of certain com
munist organizations, whereas the other statutes generally apply 
to the communication of the specified classified information to any 
person not authorized to receive it. 42 U.S.C. 2274,2275; and 2277 cover 
"restricted data" under the Atomic Energy Act. 50 U.S.C. 783 and 18 
U.S.C. 798 are ten-year offenses; the Atomic Energy Act penalties, 
depending on the actor's intent, are imprisonment for life or ten years, 
under sections 2274 and 2275, or simply a fine under section 2277. 

(ii) 18 U.S.C. 795-797 are misdemeanor provisions aimed at pre
venting the unauthorized obtaining of uncensored pictorial representa
tions of military installations, particularly by aerial reconnaissance. 
Enacted in 1938, they were designed to supplement 18 U.S.C. 793 
and 794. 

(iii) 18 U.S.C. 799 provides one-year misdemeanor punishment for 
violations of NASA security regulations. 

(iv) 50 U.S.C. App. 3(c) and (d) are wartime provisions, dating 
from 1917, designed to insure effective censorship of communications 
with foreign countries. They carry ten-year penalties. 

A. 18 U.S.O. 793 and 794-
The core provisions of the espionage laws are 18 U.S.C. 793 and 

794.1 Section 793 contains six substantive subsections, (a) through (f), 
and a conspiracy subsection, (g) ; section '794 has two substantive pro
visions, (a) and (b), and a conspiracy subsection, (c). 2 

Subsection '793 (a) punishes penetration of various facilities related 
to national defense "for the purpose of obtaining information respect
ing the national defense" with "intent or reason to believe" that such 
information is to be used "to the injury of the United States, or to the 
advantage of any foreign nation." The list of protected facilities is 
now all-inclusive. In the Act of 1911 only places of dil'ect military 
significance were enumerated. The expansion occurred in the Act of 
191'7, and only a few items are later additions. 

The requirement that the offender act with a "purpose of obtaining 
information respecting the national defense" was brought forward 
from the Act of 1911, while the elements of intent or reason to believe 
that the information was to be used to the injury of the United States 
or another country's advantage were added 'by the Act of 191'7. This 
was done to insure that only those acting with a criminal intent would 
be subject to the penalties which were then being raised from mis-

1 For 'a further discussion of the nresent law of espionage, see Hearings, pp. 5429-5491; 
Bank, E8pionage: The American J'lldioial Re8pon8e. An In Depth Analysis of the E8pionage 
Law8 and Related Statute8, 21 Am. U. L. Rev. 329 (1972), reprinted In Hearings, p. 583: 
Edgar & Schmidt, The Espionage Statutes and Pllblication of DefenBe Information, 73 'Col. 
L. Rev. 929 (197-3, reprinted in Hearings, p. 7141; Halperin & Hoffman, Ji"'cedom V8. 
National Seourity, pp. 236-289 (1977). 

2 'Sections 793 (1l)-(f) (1) and sections 794 (a) and (b) were, with modifications to be 
discussed below, Inltinlly enacted as section 1 (a)-(e) and 2 (a) and (b) of title 1 of the 
Espionage Act of 1917; conspiracy was dealt with in section 4. Sections l(a)-(e) and 
2 (a) of the Espionage Act were derived In turn from sections 1 and 2 of the Defense 
Secrets Act of 1911. the fir~t statute to make espionage a peacetime offenRe and a violation 
ot the civil code. Theretofore, espionage was exclusively a wartime offense, violative ot 
the Articles of War and punlRhable only by court·martlal or military commission. Spying 
remains an offense under the Uniform Code of MllItltry Justice, see to U.S.C. 906; EIIJ parte 
Quirin, 317 U.S. 1 (1942), and the ability to prosecute thereunder will not be affected by 
the passage of the proposed new Federal criminal code. See sections 103, 205. 
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demeanor to felony class, since some clauses of section 1 of the 1911 
Act were susceptible to entirely innocent violation.3 

In Gorin v. United States/ the Supreme Court held that although 
intent to injure the United States and intent to secure an advantage 
to a foreign nation might sometimes differ, each was intended by 
Congress as an independent alternative, so that proof of intent to 
confer a benefit on a foreign country would support a conviction 
without proof of injury of the United States or intent to effect such 
injury: 

The Court in Gorin held that what is now 18 U.S.C. 794: was not 
void for vagueness because "the obvious delimiting words in the statute 
are those requiring intent or reason to believe that the information 
to be obtained is' to be used to the injury of the Un;'ited States, or to 
the advantage of any foreign nation." In that context it held that "na
tional defense" had a "well understood connotation", and described 
the phrase as "a generic concept of broad connotations, referring to the! 
military and naval establishments and the related activities of national 
preparedness." 6 The Court stated that the relationship of the informa
tion to the national defense must be direct and rational, and must be de
termined by the jury from examination of the material and expert tes
timony as to its significance.7 

The Court in Gorin further stated that the Espionage Act was 
designed to protect only "secrets," and not matter made public by the 
defense establishment. A subsequent lower court decision 8 added that 
the statute cannot cover information which the services had made pub
lic or had never sought to keep secret, collection of material from 
lawfully accessible sources and its communication within the United 
States could not be illegal, and a prohi~ition on transmission abroad 
in peacetime would be "to the last degree fatuous." 9 

The penalty for violating any subsection of section 793 is now ten 
years. The prototype offenses carried only a one-year penalty under 
the 1911 Act, which was doubled by the Act of 1917, and raised to the 
current level in 194:0. 

Subsection 793 (b) prohibits the acquisition. of objects relating to the 
national defense, with like purpose and like intent or reason to believe, 
as under (a), by taking, copying, or other means. This provision was 
also derived from the 1911 Act, although that Act presupposed that the 
actor had committed a trespass forbidden by the prior clause. The Act 
of 1917 dissolved the bonel, rendering each offense inelependent.lO 

• See H. Rept. No. 30, 65th Cong., 1st Sess., P. 10 (1917).l accompanying an earlier 
version of the 1917 Act; see also 46 Congo Rec. 2029-2030 (lull). 

4312 U.S. 19 (1941). 
G Id. at 29-30. 
6 Id. at 28. 
1 Id. at 31-33. 
8 United States 17. Heine, 151 F.2d 813 (2d Cir. 1945), cert. denied

1
328 U.S. 833 (1946). 

See Alfred A. Knopf, Ina. v. Golby, 509 F. 2d 1362, 1370 (4th Cr.), cert. denied, 421 
U.S. 992 (1975), holding that classified information is not to be deemed in the "pubUc 
domain unless there has been official disclosure of it." 

• Id. at 816. 
,. See Gorin 17. United States, supra note 4; af. Boeakenhaupt 17. United States, 392 F.2d 

24,28 (4th Cir.), cert. denied. 393 U.S. 896 (1968). All provisions of the 1911 A.ct were in
tegrated and all underwent the same surgery as subsections (a) and (b) underwent in 
1917. Thus, what is now subsection (c) to some extent overlaps (b), but only because it 
waS" originally aimed at the recipient who hall not perpetrated the forbidden trespass and 
taking, but received information from one who hall. Subsection 2 of the Act of 1911 
which became 2(a) of the 1917 Act and Is n01, 794(a), which punishes communication 
to a foreign power, also required that the actor either have committed the forbidden 
trespass and taking, or have knowingly received the Information from one who had, or 
have been guilty of a breach of trust In violation of section 1. 
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Subsection 793 (c) covers receipt of material taken in violation of 
the "chapter" and requires the same "purpose" as section 793 (a) and 
mean:s rea of "knowing or having reason to believe" that the mate
rial has been wrongfully obtained. Suscction (c) also punishes con
spiring to receive information, a carryover from the 1911 Act and 
probably an anachronism in view of the later-added conspiracy subsec-
tion, 793 (~). . 

SubsectIons 193(d) and (e) each prohibit "willful" communication 
of specified types of materials relating to the national defense, or of 
information which the actor has reason to believe could be used to the 
injury of the United States or the advantage of a foreign nation, and 
the "willful" retention of both categories of material. The source 
provision in section 1 of the Defense Secrets Act covered only com
munication of the specified items in breach of a fiduciary duty by an 
official; the 1911 provision, section 1 (d), added the prohibition against 
willful retention of such material in the face of a lawful demand and 
expanded the oii'ense to cover persons in unlawful as well as lawful 
possession. In 1950, subsection 193 ( d) was split into subsections 
793 (d) and (e), the former covering those in lawful possession, and 
the latter these whose possession was unlawful. The reg.uirement for 
a demand was retained in subsection 793 (d) but was dlspensed with 
under new subsection 793 (e) since the government might not know 
to whom the demand should be directed and because unlike the case of 
a person in rightful possession, a demand was unnecessary to render 
continued possession unauthorized.l1 

The 1950 amendments also added a new category of protected in
formation to the items previously enumerated in 18 U.S.C. 793(d)
i.e., "information relating to the national defense which information 
the possessor has reason to believe could be used to the injury of the 
United States or to the advantage of any foreign nation." The punctu
ation of the statute and the legislative history make it clear that the 
8cienter phrase, "which information the possessor has reason to be
lieve," modifies only the addition to the statute, so that in a prosecu
tion concerning the enumerated items which had previously been cov
ered by the statute, including documents, notes, and photographs, it 
is not necessary to prove that the individual had the indicated reason 
to believe.12 

The present wording of 18 U.S.C. 793(d) and (e)~ making guilty 
one who "communicates, delivers, or transmits," origInated with the 
Espionage Act of 1917 13 on June 15, 1917, and has survived without 
intervenmg changes. The meaning of that phrase has been a matter of 
substantial dispute,14 

Unlike subsections 793 (a) and (b), subsections (c) through (f) do 
not require an intent to inJure or give an advantage, but only an aware-

n See S. Rept. No. 236!!, 81st Cong., 2d Sess., p. 89 (1950); New York Times Co. v. 
United States, 403 U.S. 713. 737-739 (1971) (White. J .. concurring). 

32 S. Rept. No. 427, 80th Cong., 1st Sess., p. (1949).1 H. Rept. No. 3112, 81st Cong., 
2d Sess., p. 52 (1950) ; New York Times Co. v. Urt.ited I:Itates, supra note 11, at 737-740 
(White, J., concurring) ; ct. Coplon v. United States, 88 F. SuPt>. 910 (S.D.N.Y. 1949), 
remanded on other grounds, 185 F.2d 629 (2d Clr. 19(0), cert. denied, 342 U.S. 920 (1952). 

13 40 Stat. 217. 
14 Compare.for example, the oolnlons In New York Time8 Co. v. United State8, 8upra 

note 13, at 720-722, 733-739, 745, 7t>2, 759. In reenacting these provisions in haec verba 
the Committee intends to perpetuate current law as It may be construed by the courts 
in light of the prior legislative history. Accordingly, It Is noted here with respect to this 
issue that the Committee noes not Intend to approve or disapprove any of the various In
terpretations that may have been urged in the courts, leg!!.l publications, or other sources. 

~--.-~------~------.---
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ness of the significance of the information. They are principally pro
phylactic measures, aimed at deterring conduct which might expose 
material to foreign eyes rather than against active espionage on behalf 
of foreigners. 

Subsection (f) (1) punishes loss of defense information resulting 
from "gross negligence." Subsection (i) (2), which was added in 1948, 
punishes the failure to report a loss. . 

Conspiracy to violate section 793, perfected by an overt act, was 
added as an offense in 1950 by subsection (g), and was made punish
able equally with the completed offense. Theretofore the penalty would 
have oeen the five-year maximum provided by 18 U.S.C. 371. In addi
tion, subsections (b), (c), (d), and (e) of section 793 explicitly in
clude attempts to perpetrate the forbidden acts as offenses of equal 
gTavity. 

Subsection 794 (a.) prohibits communication of national defense 
information to a foreign nation with intent or reason to believe that it 
will be used to the injury of the United States or the advantage of 
a foreign power.15 The penalty now provided is death, life imprison
ment, or any lesser term of years. The statute is derived through section 
2(11.) of the 1917 Act from section 2 of the Act of 1911, which carried 
a ten-year penalty. The Act of 1917 added the element of hostile intont, 
mentioned above, and increased the penalty to twenty years, with 
the further provision that the death penalty or a maximum of thirty 
years could be imposed if the offense were committed in time of war. 
The last raising of the penalty in 1954 was a reaction to the threat 
of nuclear catastrophe. 

Subsection (b) of section 794 was introduced by section 2 (b) 
of the Act of 1917, and provided the death penalty for any espionage 
activity on behalf of a wartime enemy. Apparently it was believed that 
an intent to convey useful military information to the enemy implied 
a desire to injure the United States and assist the enemy, thus render
ing unnecessary explicit statement of the formula employed in sections 
2(a) and l(a) and (b). This section does not reflect the grading dis
tinction between collecting and transmitting information that had been 
employed in sections 1 and 2 of the 1911 Act and carried forward in sec
tions 1 and 2 (a) of the Act of 1917, but treats all facets of espionage 
activity with equal severity. 

The section is concerned with "any information which might be 
useful to the enemy." It partiCUlarly specifies troop and ship move
ments, reflecting concern about the need to protect from attack the 
ships carrying our troops to European battlefields.lo The section pro
vides that an individual is guilty of the offense if he "collects, records, 
publishes, or communicates," the information. 

Subsection (c) of section 794 carries forward section 4 of title 1 
of the Espionage Act, providing that conspiracy to violate subsections 
(a) or (b) is to be punished as severely as the completed offense. Inas
much as espionage is generally carried on by rings, persons who have 
collected information in violation of section 793 would sometimes be 

"'The offense is dlstlnguislHlble from trcRBOll in terms of Bcientel' Rnd hence docs not 
require proof under the constltutio11al two-witness rule Rppllcable to the former offense. 
See Unitecl States v. Drltnt1lwnd, 354 F;2d 132, 152 (2d Clr. 1965) (en balle.), cert. denied, 
384 U.S. 1013 (1966). 

16 See 54 ·Cong. Rec. 3605 (1917). 
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subject under section 794: ( c) to the higher penalty fixed for communica
tors in section 794: ( a ) . 

B.18 U.S.O. 795-797 
These provisions were enacted in 1938. The Sino-Japanese War had 

been underway for several years, and certain incidents, such as the at
tack on the Panay, threatened the United States with immediate ~
volvement. The airplane had become commonplace, the tourist and hIS 
camera were everywhere, and journalists and photographers were 
scouring the Pacific Theater to satisfy public curiosity aroused by the 
war. Concern that there were also spies in the area, or that innocently 
obtained and published sketches or photos could be used by Jap~
nese intelligence, led the War and Navy De:!Jartments to request thIS 
legislation. The misdemeanor penalty was related to the absence of the 
hostile intent required by section 793 (a) and (b) and section 794 (a) 
which these sections were explicitly intended to supplement,17 

These sections are noteworthy- in that they involve peacetime cen
sorship. The assigrunent of authority to the President to designate 
restricted areas followed the usage of Espionage Act, title I, sections 
1 and 6. No reported prosecutions under these laws exist. 

0.42 U.S.0.~~74,~~'l5, and~~77 
On August 1, 194:6, almost one year to the day after the bombing of 

Hiroshima which ushered in the Atomic Age and manifested the awe
some power of nuclear weapons, the AtomIC Energy Act became law. 
The Act attempts to balance the need for dissemination of informa
tion necessary for the development of peaceful uses of atomic energy 
and weapons development, against the necessity of preventing dissem
ination of weapons mformation to foreign powers. To effect this latter 
objective the Act defines a category of information, "Restricted Data," 
in 42 U.S.C. 2014 and prohibits its unauthorized communication or re
ceipt ~n 42 U.S.C. 2274 and 2275, respectively, and in section 2277. 

Section 2274 (a) provides a maximum sentence of life imprisonment 
if the communicatIOn is with "intent to injure the United States" or 
to "secure advantage to a foreign nation." 18 Subsection (b) provides 
a ten-year penalty if the communication is without snch specific intent 
but with "reason to believe" that the information "will be utilized" to 
the injury of the United States or the advantage of a foreign nation. 

Section 2277 provides a $2,500 fine for the kriowing communication 
of Restricted Data, without such intent or belief, to any unauthorized 
I>erson by a present or former member or employee of the Commission, 
the Armed Forces, or any government agency or contractor or licensee. 
It also covers conspiracy to commit an unauthorized communication or 
receipt. 

17 H. Rept. No. 1650, 75th Cong., 2d Sess. (1937); 83 Congo Ree. 70-71 (1938). 
l' The original enactment of what is now section 2274(a) contained a further refine

ment: if the offen~e was committed with intent to Injure the United States as dis
tinguished from merely an Intent to secure an advantage to a foreign power, the punish
ment COuld, If the jury so recommended, be death or life imprisonment: otherwise the 
penalty would be twenty years. In 1954, the more favorable treatment for simply giving 
an advantage to a foreign nation was abolished,t and the higher penalty, subject to jury 
recommendation, was made applicable. In 19611, after the Supremp, Court decision In 
United. State8 v. Jack8on, 390 U.S. 570 (1968), had announced the unconstitutionality 
of predicating tbe death penalty upon jury recommendation, the death penalty and the 
provisions for jury recommendation for life imprisonment were both drOlll!ed. Section 
2215, which covers receipt, underwent the same changes as section 2274(a). 
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Sections 2274, 2275 and 2277 can be violated by attempts and con
spiracies as well as by the completed act of communicating or receiving. 
Unlike 18 U.S.C. 793(g) and 794(c), there is no requirement for 
conviction of conspiracy that an overt act be perpetrated. 19 

D. 18 U.S.O. '798 
Sometime during the 1930's, according to the proponents of this 

legislation, the United States succeeded in breaking the Japanese naval 
code. This enabled the United States to monitor the secret communica
tions of Japan clandestinely until a retired government official dis
closed the success of the United States in his memoirs. The Japanese 
then developed a more difficult code which this country could not crack 
until 1942, too late to prevent the disaster at Pearl Harbor, but just 
in time to yield a decisive victory at Midway. These episodes mani
fested the importance of concealing penetration of foreign communica
tion systems, and, conversely, the need to protect the security of United 
States communications systems from exposure in peacetime.20 

The section prohibits the knowing and willful communication, fur
nishing, transmitting, or otherwise making available to any unau
thorized person any classified information concerning communication 
intelligence.21 The statute was said to be necessary because "under the 
Espionage Act of 1917, unauthorized revelation of information of this 
kind can be penalized only if it can be proven that the person making 
the revelation did so with an intent to injure the United States." 22 

The statute establishes criminal penalties without such proof but seeks 
only to protect a "small category of classified matter ... which is 
both vital and vulnerable to an almost unique degree." 23 No reported 
prosecutions exist under this section and it is not clear whether the 
government's evidentiary burden is merely to establish that the in
formation communicated was classified information of the specified 
type, or whether it is also essential to establish, as under 18 U.S.C. 
793 and 794, that the information in fact related to the national 
security, i.e., that it was properly classified. The uncertainty lies in 
the meaning of "classified information," which is defined ill the sec
tion to mean information that, at the time of a violation, "is, for 
reasons of national security, sJ?ecifically designated by a United 
States Government Agency for lImited or restricted dissemination or 
distribution." The phrase "for reasons of national security" may be 
read either as referring solely to the classifier's motives, or as referring 
to an objective circumstance (i.e., that the national security interests 

19 ROBenoerg v. United StateB, 346 U.S. 273, 304-305 n.2 (Frankfurter, J., dissenting). 
Although the Phraseology of the Espionage Act was employed as building blocks in these 
provisions, the rearrangements created a different statnte. A few examples will suffice: 

(1) In 1946 the death sentence could be Imposed under the Espionage Act only 
for wartime offenses, section 794 (b), While the existence of war was Irrelevant 
under the Atomic Energy Act. sections 2274(a) and 2275. 

(2) In those cases when the death penalty could be Imposed under the Espionage 
Act, it was nt discretion of the trial judge, whereas the Atomic Energy Act required 
n jury recommennation. 

(3) In 1954 when the death penalty could be imposed for peacetime offenses under 
either act, the Atomic Energy Act retnlnr:d the requirement for a jury recommendation. 

(4) Today, the death penalty is authorized under 18 U.S.~. 794 but not under 
42 U.A.C 2274 nnn 2270. 

20 See S, Rept. No. 111, 81st Cong., 2d Sess. (1950); H. Rept. No. 1895. 81st Cong .. 
2d S~ss. (1950). 

21 The phrase "communications iIltelligence" Is defined to mean all procedures and 
metbods used in the interception of communications and the obtaining of inf'ormation from 
such communieations by othp.r than the intended reCipients. 

"" H. Rept. No. 1895. Bupra note 20, at 2. 
23 See H. Rept. No. 1895, supra note 20 at 2. 
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required or permitted the classification). The latter interpretation 
appears to be the one intended by Congress.24 

Somewhat opaquely, section 798 also provides punishment for any
one who "uses ... [such information] in any manner prejudicial to 
the safety or interest of the United States or for the benefit of any 
foreign government to the detriment of the United States." Perhaps 
this would apply to an official who threatened to expose secret informa
tion in order to blackmail the government into giving him a promotion, 
paying his unwarranted expense accounts, or forgiving his misconduct. 
The intent language differs from, but parallels the phrases "injury to 
the United States" and "advantage to any forei~ nation" of section 
793. However, the additional requirement that benefit to a foreign 
government must be accompanied by "detriment to the United States" 
creates a tautology. The approach seems both to have missed the point 
or, and denied the government the advantage of, the decisions in Gorin 
and Heine, discussed above, which held that advantage could be con
ferred upon a foreign nation and could be punished regardless of 
whether injury to the United States was intended or sustained. 

In 1945, when this legislation was initially proposed, Congress had 
scheduled investigation of the Pearl Harbor disaster in which the 
exchange of coded communications between the several departments of 
the government and the military and naval forces played a part. Con
cern that this statute would permit the executive to block such inves
tigation led to the enactment of subsection (c), 25 which provides that 
the section does not apply to supplying a committee of the House or 
Senate or a joint committee thereof with information it has requested. 

E.50 U.S.O. 7Bt3(a)-(d) 
50 U.S.C. 783 is part of the Internal Security Act of 1950, a com

plex series of provisions designed to deal with the problem described 
by the Congress in section 781 as the existence of a world-wide Com
munist conspiracy, employing espionage, infiltration, and subversion 
to achieve its ends. 

Section 783 (a) prohibits conspiracy to perform any act which would 
SUbstantially contribute to the establishment of a totalitarian dictator
ship in the United States, the control of which would be in the hands 
of foreigners. 

Section 783 (b) prohibits any Federal employee or any employee of 
corporations whose stock is owned in whole or part by the United 
States or any department or agency thereof, from knowingly com
municating classified material to either a foreign agent or a member 
of specified Communist organizations without prior authorization. 
Subsection (c) is the converse provision, prohibIting foreign agents 
or members of such organization 26 from receiving classified material 
from any Federal officer without having obtained prior permission. 
Subsection (d) provides a ten-year penalty for any violation of the 
section. Attempts to violate subsection (b) or subsection (c) are ex
plicitly dealt with in the subsections themselves . 

... ld. at 3 ; Working Papers, p. 456 n.26. 
25 See 91 Congo Rec. 10047-10050 (1945). 
"" The stat!lte has been held to Include the Communist Party of the United StateR. 

S!le Gomnt1l1L1.8t Pm·tv 01 the United State8 v. SAGR, 367 U.S. 1 (1967). See also Na
tional GOlt1!Ct! of Amerll:an-Soviet Friend8hip, l1w. V. SAGR, 322 .F.2d 375 (D.C. Clr. 
1963) ; American G01mn.ttee Jor Protect-ion oJ Foreign Borr v. SAGB, 331 F.2d 53 
(D.C. Cir. 1964), vacated on other grounds, 380 U.S. 503 (1965). 
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The conduct punished by section 783 (b) woulcl. arguably be cov
ered by section 793 ( d), if not section 794 (a). The principal distinc
tion is that, as a result of judicial interpretations, the actual relevance 
of the information to the national defense need not be proved to the 
jury in a section 783 case as it would have to be under sections 793 or 
794, the court finding that Congress intended to hold employees of 
the United States-the limited class to which this statute is ad
dressed-to a more rigorous standard.27 This obviates the need of the 
government to disclose at trial the very information it seeks by the 
law to protect. An equally important distinction is that 18 U.S.C. 
793 and 794 deal with information relating to the "national defense," 
whereas 50 U.S.C. 783 speaks of material that has been restricted in 
the interest of "national security," a seemingly somewhat broader 
concept. 
~. The Offenses (Seotio'rl-s 11~1-11~4) 

As noted previously, the offenses in this subchapter cross-reference 
to provisions located in other titles. All the offenses in sections 1121-
1124 are couched in terms of a person being guilty if he "violates" a 
section of the cross-referenced provision. By this drafting device, the 
precise elements and jurisdictional scope 28 of the current offenses are 
preserved. This policy dedsion is further implemented, as to culpa
bility, by including in the conforming amendments, a provision rend
ering inapplicable the provisions of chapter 3 of the Code to the cross
referenced crimes.2D To the extent that present laws in this area specifi
cally cover a conspiracy or an attempt, that coverage is retained by 
the cross-reference device. Otherwise the offenses in chapter 10 of the 
Code apply as they do to most other offenses defined outside title 18. 
This would carry forward the conspiracy coverage that exists today 
by virtue of 18 U.S.C. 371 where there is no specific inclusion of a 
conspiracy offense in one of the cross-referenced offenses. 

Section 1121 (Espionage) provides that a person is guilty of an of
fense if he violates section 201 of the Espionage and Sabotage Act of 
1954, as amended by section 182 of the Code or section 224 (a) or 225 
of the Atomic Energy Act of 1954, as amended. This carries forward 
the offenses, discussed above, in current 18 U.S.C. 794 (a), (b), and 
(C),30 and 42 U.S.C. 2274(a) and 2275. The grading levels in each of 
those offenses is likewise continued via the provision in section 
1121(b). 

Section 1122 (Disseminating National Defense Information) pro
vides that a person is guilty of an offense if he violates section 18 of 
the Subversive Activities Control Act of 1950, as amended by section 

27 See SCal'beck v. United States, 317 F.2d 546. 51;' i60 (D.C. Cir. 1962), cert. denied, 
374 U.S. 856 (1963) compare Gorin v. United State8, Ira note '5; United States v. Rosen
berlJ, 108 F. SuPp. 798, 807-808 (IS.D.N.Y.), aff'd, 2cn2d 666 (2d Cir. 1952). cert. denied, 
345 U.S. 965 (1953) 

28 See section 201(b) (2). 
!!9 Under section 303(a) (2). it is implicit that a state of mind must be proved as to 

an offense described as a violation of a statute outside title 18, if the description of the 
non-title 18 offense specifies a state of mind (as alI of the cross-referenced offenses in sec
tions 1.121-1124 doj'. The purpose of the inapplicablllty-of-chapter-3 provision is to insure 
that culpablllty under these statutes w!lJ continue to be governed by the current law 
interpretation of the words used to describe the requisite mental state, rather than by the 
culpablllty definitions in chapter 3. 

"" Also carried forward Is 18 U.S.C. 798. extending the provisions of 18 U.S.C. 794 to six 
montbs following the termination of the national emergency proclaimed by the President on 
December 16, 1950. But sec United States v. Bishop, 555 F.2d 771 (10th Clr. 1977). 
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181 of the Criminal Code, or section 224 (b) of the Atomic Energy 
Act of 1954, as amended. This carries forward the offenses, discussed 
above, in 18 U.S.C. 793 and 42 U.S.C. 2274(b). Again, the grading 
levels now applicable to these offenses are preserved via section 
1122 (b) of the Code. 

Section 1123 (Disseminating Classified Information) provides that 
a. person is guilty of an offense if he violates section 24 of the Act of 
October 31, 1951, as amended by section 183 of the Criminal Code, 
or section 4(b) of the Subversive Activities Control Act of U150, as 
amended. This carries forward the offenses, discussed above, in 18 
U.S.C. 798 and 50 U.S.C. 783 (b). The grading levels in those statutes 
are likewise carried forward via section 1123 (b) of the Code. 

Section 1124 (Receiving Classified Information) provides that a 
person is guilty of an offense if he violates section 4 ( c) of the Sub
versive Activities Control Act of 1950, as amended, or section 227 of 
the Atomic Energy Act of 1954. This brings forward the offenses, dis
cussed above, in 50 U.S.C. 783 (c) and 42 U.S.C. 2277. Again, the grad
ing levels now applicable to those offenses are continued through sec
tion 1124 (b) of the Code. 

SECTION 1125. FAILING TO REGISTER AS A PERSON TRAINED IN A FOREIGN 
ESPIONAGE SYSTEM 

1. General and Present F eaeral Law 
This section carries forward the provisions of 50 U.S.C. 851, 854, 

and 855, principally punishing the failure to register by certain per
sons trained in foreign espionage systems. The National Commission 
proposed a similar statute.a1 

50 U.S.C. 851 provides that, except as stated in section 852, every 
person who has knowledge of, or has received instruction or assignment 
ill, the espionage, or sabotage service, or tactics of a government of a 
foreign country or of a forelgn political party, shall register with the 
Attorney General by filing a registration statement under oath, in 
such form and containing such information as the Attorney General 
by regulation prescribes. Section 852 contains a number of exemptions 
from the registration requirement for, inter alia, persons who have 
obtained knowledge of or received instruction in espionage, etc., by 
reason of employment by the United States or any State or local 
government, persons obtaining such knowledge solely by reason of 
academic or personal interest, persons who are duly accredited 
diplomatic or consular officers of a foreign government, who are recog
nized by the Department of State, while they are engaged in activities 
recognized by that DeJ?artment as being within the scope of their 
functions, civilian or mIlitary personnel of a foreign government com
ing to this country pursuant to arrangements made under a mutual 
defense treaty or agreement, etc. 

50 U.S.C. 854 provides that the Attorney General may at any time 
make, amend, prescribe, and rescind such rules, regulations, and' forms 
as he deems necessary to carry out the provisions of the subchapter. 

31 See Final Report, § 1122. 
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50 U.S.C. 855 is the penalty section. It provides in part that wh03ver 
willfully violates any provisions of this subchapter or any regulation 
thereunder shall be subject to imprisonment for up to five years.1l2 

No reported prosecutions under this statute exist. Although there 
is a question as to the validity of the registration requirement in terms 
of the Fifth Amendment privilege against compulsory self-incrimi
nation,aa since the statute serves a prophylactic purpose, the Committee 
has retained it in the proposed new criminal code. S. 1437 of the 95th 
Congress, S. 1, as originally introduced, and the Final Report,S4 also 
continued the offense. 
~. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
(1) fails to register with the Attorney General as required by section 
2 of the Act of August 1, 1956 (50 U.S.C. 851) (relating to registra
tion of persons trained in foreign espionage systems) , or (2) violates a 
regulation or rule issued pursuant to the authority conferred in section 
5 of the Act of August 1, 1956 (50 U.S.C. 854) (relating to promulga
tion of regulations and rules for registration of persons trained in 
foreign espionage systems). 

The above formulation does not purport to modify the essential 
elements of the offenses in current law.a5 On the contrary, the existing 
statutes (50 U.S.C. 851 and 854) will be retained in their present 
form, with this section serving the function of supplying the penalty 
for a violation-on the theory that all significant criminal statutes 
should be located in the new Federal criminal code. 

Paragraph (1) brings forward 50 U.S.C. 851. The conduct is failing 
to register with the Attorney General. Since no culJ?ability standard 
is specifically prescribed, the applicable state of mmd that must be 
proved is at least "knowing," i.e., that the offender was aware of the 
nature of his conduct. S6 Because the conduct involves an omission, in 
order to be found "aware" of one's failure to register, it is necessary 
to show some knowledge of the obligation to register. Indeed, such a 
showing may well be mandated by due process.a7 

The element that the registration was required by 50 U.S.C. 851 
is an existing circumstance. Howevel:~ by virtue of section 303(d) (D 
(A), no mental state need be shown as to this element. Thus, it is 
necessary to prove only that the defendant was conscious of his 
obligation to register, out not that the obligation had its source in 
a particular statute. 

Paragraph (2) brings forward 50 U.S.C. 854. The term "violates" 
is defined in section 111 to mean, ilnter alia, in fact engaging in con
duct which is proscribed, prohibited, declared unlawful, or made sub
ject to a penalty. Hence, whatever elements are contained in the 
regulations promulgated under 50 U.S.C. 854 will comprise the offense 

.. Scctlon 855 also proscribes the mnklnA" or omission of any false, material statement 
In 0. registration statcment under this subchapter. This offense Is carried forward 
In the general perjury and false statements sections (1341 and 134:1) of the pronosed Code. 

33 See WorklnA" Papers. P. 466; compare Oali!ortlia v. BlIer8, 402 U.S. 424 (1971) . 
.. See Final Report, § 1122. 
no It mlA"ht be noted that the provision substitutes a "knowing" standard: for the term 

"willfully" In 50 U.S.C. Bl'i5. 
30 See sections 303(b) (1) and 302(b) (1). 
3T See Lambert v. OaliJornia. 355 U.S. 225 (1957). 



Section 1125. 226 
Section 1126. 

under this paragraph, the sole purpose of which is to transfer the 
offense from title 50 to title 18.38 

3. Juri8diotion 
This section contains no subsection setting forth the circumstances 

in which Federal jurisdiction exists. Accordingly, Federal jurisdiction 
is governed by the provisi.ons of section 201 (b) (2). 
4. Grading 

.An offense under this section is graded as a Class D felony (up to 
five years in prison), commensurate with the current five-year felony 
status of the offense. 

SECTION 1126. FAILING TO REGISTER AS, OR ACTING AS, A FOREIGN AGENT 

1. In General and Pre8ent Federal La;w 
This section brings forward and consolidates the penal provisions 

of three separate statutory schemes devised to identify and control 
the agents of foreign powers. The statutes which this section is de
signed to cover, in whole or in part, are 18 U.S.C. 951,22 U.S.C. 611 
et 8eq., and 18 U.S.C. 219. 

18 U.S.C. 951 punishes by up to ten years in prison whoever, other 
than a diplomatIc or consular officer or attache, ~cts in the United 
States as an agent of a foreign government without prior notification 
to the Secretary of State. 

The statute has been sustained against Fifth Amendment chal
lenge 39 and, although not frequently utilized, has served as an 
important weapon against clandestine espiona~e operations:10 

'I'he term "agent" in 18 U.S.C. 951 is not denned. It has, however, 
been interpreted broadly to encompass anyone who acts directly or 
indirectly for a foreign government; for example, proof of a con
tractual relationship between the individual and the foreign power 
is not requiredY 

The term "foreign government" is defined in 18 U.S.C. 11 to include 
any government, factIOn, or body of insurgents within a country with 
which the United States is at peace, irrespective of recognition by the 
United States.42 

22 U.S.C. 612 provides that no person shall act as an agent of a for
eign principal WIthin the United States unless he has filed a registra
tion statement with the Attorney General under oath and that every 
person who becomes such an agent must file such a registration state
ment within ten days thereafter, irrespective of whether he "acts as an 
agent." The section lists in detail the type of information to be fUr
mshed, which includes the particulars concerning the agreement with 
the foreign principal and any activities under the foreIgn principal
agent relationship. 

a8 Whether :1 men tal state need lJe shown as to the fact that the conduct violated a 
regulation or rule issued under 50 U.S.C. 854 is to be determined lJy reference to such 
provision and not by section303(d) (1) (A). 

a. See Uniterl States Y. Melekh. 193 F. SllPP. 586 (N.D. Ill .• 1961.) . 
• 0 E.g. Unitert State8 Y. Blttenko. 384 F.2d 554 (3d Clr. 1967). vacated on other 

grounds Bub 110m. Aldennan Y. United Statcs, 394 U.S. 165 (1969) ; United States Y. Heille, 
supra note 9. 

'\ See Ultited Statc8 v. Butenko, 8Upra. note 40, at 565-566, and cases cited therein. 
<2 See generally United States Y. Gcrt;;, 249 F.2d 662, 665-666 (9th Cir. 1957). 
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The terms "agent of a foreign principal" and "foreign principal," 
among others, are defined in 22 US.C. 611. The definitions are broad 
enough to reach agents of non-governmental foreign principals (e.g., a 
domestic partnership subsidized by a foreign principal) as well as 
agents of governmental foreign principals covered lmder 18 US.C. 
951. 

22 US.C. 613 contains various exemptions from the registration re
quirement, which are similar to some of those under 50 U.S.C. 852, 
discussed in connection with section 1125, e.g., a duly accredited diplo
matic or consular officer of a foreign government who is so recognized 
by the Department of State, while he is engaged exclusively in activi
ties recognized by that Department as within the scope of his func
tions. Section 613 also exempts, inter alia, any person engaging or 
agreeing to engage solely in activities in furtherance of bona fide re
ligious, scholastic, academic, or scientific pursuits or of the fine arts, 
and any person qualified to practice law insofar as he engages or agrees 
to engage in the legal representation of a disclosed foreign principal 
before any court of law or any agency of the United States.43 

22 US.C. 614(a) provides that persons required to register under 
section 612 who transmit or cause to be transmitted any political 
propaganda (a term defined in section 611) must send, within forty
eight hours, copies of such propaganda to the Attorney General, along 
with a statement as to the times, places, and extent of such transmittal. 
This provision is clearly designed to frustrate foreign propaganda 
efforts. 44 

22 US.C. 615 requires every agent of a foreign principal registered 
under section 612 to keep books of account and written records of his 
activities, which shall be open to inspection by the Attorney General at 
all reasonable times. The section makes it unlawful to willfully con
ceal, destroy, mutilate, or falsify such books or records or attempt to 
do any of the foregoing. 

22 U.S.C. 617 provides, inter alia, that each officer or director, or 
person performing the functions of an officer or director, of an agent 
of a foreign principal which is not an individual is obligated to cause 
such agent to file a registration statement under section 612 and to 
comply with all the requirements of sections 614(a) and (b) and 615 
and all other requirements of this subchapter. In the case of the failure 
of any such agent of a foreign principal to comply, each of its officers 
and directors (or persons performing the duties of the same) is made 
subject to prosecution. 

22 U.S.C. 618 (a) is the penalty provision. In relevant part, it pun
ishes by up to five years in prison whoever willfully violates any pro
vision of this subchapter or any regulation thereunder.45 

Like 18 U.S.C. 951, the registration requirements of 22 U.S.C. 612 
and 618 have been sustained against Fifth Amendment challel1ge.46 

43 Prior to the amelHlment in 1966. addin~ this exception, section 612 was construed 
to require registration by an atrorney for a foreign principal. See Robinowitz v. Kennedy, 
376 U.S. 605 (1964). 

"22 U.S.C. 614 (b) makes it unlawfu lfor fin a,l(ent of a foreign principal to transmit 
or canse to be transmitted in this country any political propaganda unless it is conspicu
ously accompanied by a statement setting forth that the person transmittiug it is regis
tered under section 612. 

"The section also punishes whoever willfully makes a false material statement in or 
omits a material fact from a registration statement or supplement thereto under section 
614 (a). These ofl'enses are carried forward In the proposed Code In the general perjury 
and false statement sections (1341 and 1343) . 

. ,. See UnitecZ State8 v. Peace Injonnation Oenter, 97 F. Supp. 255 (D.D.C. 1951). 
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It has also been held that there is no inconsistency between 18 U.S.C. 
951 and the registration provisions of 22 U.S.C. 612 and 618.47 How
ever, except for the difference as regards the identity of the official 
with whom an agent of a foreign government or principal must reg
ister, it seems evident that the provisions of 22 US.C. 611 et seq. over
lap and are broader than those in title 18. Moreover, there seems no jus
tification for the sharp divergence in penalty between the two statutes 
(i.e., a ten-year maximum prison sentence in 18 US.C. 951 as opposed 

to a five-year maximum term uncleI' 22 U.S.C. 618) .48 
The other enactment covered by this proposed section is 18 US.C. 

219. It is essentially a conflict of ir.terest statute and punishes by up to 
two years in prison whoever, being an officer or employee of the United 
States in the executive, legislative, or judicial branch of the govern
ment or in any agency of the United States, including the District of 
Columbia, is or acts as an agent of a foreign principal required to reg
ister under 22 US.C. 612. No reported cases under this statute exist. 
~. The Offense 

Subsection (a) of section 1126 provides that a person is guilty of an 
offense if (1) being an agent of a foreign principal, he fails to register 
with the Attorney General as required by section 2 of the Foreign 
Agents Registration Act of 1938, as amended (22 U.S.C. 612), (2) he 
violates a provision of section 4 (a) or 13, or a provision of section 7 
relating to a violation of section ·1 (a) or 5, of the Foreign Agents Reg
istration Act of 1938, as amended (22 U.S.C. 614(a), 615, or 617), or 
a regulation, rule or order issued pursuant thereto, (3) he violates 
section 152 of the Criminal Code Reform Act of 1979 (22 US.c. --) , 
or (4) being a Federal public servant, he is or acts as an agent of a 
foreign principal required to register under the Foreign Agents Regis
tration Act of 1938, as amended (22 US.C. 611 et seq.), in violation 
of 5 US.C. 9109. 

The third paragraph carries forward 18 US.C. 951 which has been 
moved verbatim to title 22, except that the Attorney General has been 
substituted for the Secretary of State as the official to whom notifica
tion must be given by an agent of a foreign government before he 
"acts in the United States". Although, in view of the partial overlap 
with 22 US.C. 612, the National Commission recommended that 18 
US.C. 951 not be perpetuated,49 the Department of Justice urged its 
retention since the overlap is not complete and 18 U.S.C. 951 has served 
as an important tool for successfully prosecuting several foreign agents 
suspected of having engaged in espionage. , 

The conduct in paragraph (1) is failing to register with the At
torney General. Since no culpability standard is specifically desig
nated, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the offender was aware of the nature of his ac
tions.50 As under section 1125, since the conduct involves an omission, 
it is necessary by implication to show that the defendant had some 

" See Ul1ited States v. Melek/l, Sll]lm note 39, 
.s See Working Papers, pp. 498--499. ~'l1e sole area In which 18 U.S.C. 951 lIlay have 

scope unmatched by the title 22 offenses Is the class of persons covered, since the unde
fined term "al,fent" In 18 U.S.C. 951 could conceivably reach some person not within the 
definitions of 'agent of a foreign principal" and "foreign principal" In 22 U.S.C. 611. 

" See Id. at 498--499. 
50 See section 303(b) (1) and 302(b) (1). 
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consciousness of his obligation to register in order to establish that his 
failure to do so was "knowing." The substitution of the culpability 
standard "knowing" for the vague term "willfully" in current law 
should achieve greater clarification of the offense. 

The element that the offender is an "a~en1.; of a foreign principal" 
is an existing circumstance. Since no cULpability level IS specifically 
prescribed, the applicable state of mind to be shown is. at a minimum, 
"reckless," i.e., that the offender was aware of but disregarded the sub
stantia:l risk that he was such an agent. 51 The terms "agent of a foreign 
principal" and "foreign principal" are defined in subsection (b) as 
having the same meaning as in 22 U.S.C. 611, thus preserving current 
law. . 

The element that the duty to register was "required" by 22 U.S.C. 
612 is also an existing circumstance. However, by the operation of sec
t~on 303(d) (~) (A) no mental state as to this element need be estab
lIshed. Thus, It IS not necessary to show that the defendant knew the 
particular source of the obligation to register, even though,in order 
to prove the requisite CUlpability as to his conduct, it is essential to 
show some conSCIOusness of the legal duty to register. 

It should be emphasized that, by incorporating the provisions of 
22 U.S.C. 612, this section. preserves the substantive definition of the 
offenses there described-i.e., that the duty to register extends to the 
situation of a failure to register within ten days after becoming 
an a¥.ent of a foreign princit)al, as well as the situation where a per
son ' acts" as such an agent Irrespective of how recently he acqUIred 
his status .. By contrast the National Commission proposed to alter the 
offense so that failure to register would only be a felony if the defend
ant also "surreptitiously" engaged in the activity to which the regis
tration requirement is imposed or sought to conceal his status as a for
eign agent. 52 The Committ.ee considers that current law is preferable 
to that approach. 

Paragraph (2) carries forward the existing felony provisions of 22 
U.S.C. 614: { a), relating to the transmission of propaganda within this 
country; 22 U.S.C. 615, relating to the keeping of books of account 
aud records by agents of foreign principals; and 2~ U.S.C. 617, relat
ing to the duty of officers, directors, or persons performing the func
tions of those officers, or agents of foreign principals to be responsible 
for the compliance by such agents with the requirements of the sub
chapter, insofar as compliance with sections 614:(a) and 615 is con
cerned. The Committee considers that these proscriptions are suffi
ciently important to warrant retention at a felony level in the new Fed-
eral Criminal Code. . 

The term "violates" is defined in section 111 to mean in fact engaging 
in conduct that is proscribed, prohibited, declared unlawful, or made 
subject to a penalty. Thus, by using this term and referring to the 
enumerated sections of title 22, the precise elements of the offenses in 
those sections are preserved. 

Paragraphs (3) and (4:) adopt a similar technique as to 18 U.S.C. 
219 and 951. Since that statute is currently in title 18, however, it was 
n~essary to transfer it. to anothel: title in order to effect its incorpora
tIOn by reierence herem. Accordmgly, the Committee has moved sec-

., See section 302 (c). 
02 See Final Report. § 1206. 

51-508 a - 80 - 16 
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tion 219 to title 18 Appendix, United States Oode and section 951 to 
title 22. 

The conduct in this offense is being, or acting as, an agent of a for
eign principal. Since no culpability standa,rd is set forth in this sec
tion, the applicable state of mind that must be proved is at least "know" 
ing," i.e., that the defendant was aware of his status as such an agent 
or that he was acting in that capacity.53 

The fact that the offender was a Federal public servant is an existing 
circumstance. As no culpability level is specifically assigned, the ap
plicable state of mind that must be shown IS, at a mmimum, "reckless," 
I.e., that the offender was aware of but disregarded the substantial risk 
that he was a Federal public servant.54 The term "Federal public serv
ant" is broadly defined in section 111 (see the definition of "public 
servant"), but excludes District of Oolumbia public servants. In view 
of the dearth Of Federal prosecutions under 18 U.S.O. 219, the Oom
mittee sees no reason to perpetuate the somewhat anomalous coverage 
of District of Oolumbia officials and employees in this regard in the 
proposed Federal Oriminal Oode. 

The element that the agent of a foreign principal is "required" to 
register under 22 U.S.O. 612 is also an existing circumstance. How
ever, by the operation of section BOB(d) (1) (A), no mental state need 
be shown as to this element. 
3. Jwrisaiotion 

This section contains no subsection setting forth the extent of 
Federal jurisdiction. Therefore, Federal jurisdiction is governed by 
the provisions of section 201 (b) (2). 
4. Grading 

An offense under paragraphs (1), (2),and (B) isgradedasaOlassD 
felony (up to .five ye'ars in prison). This is consistent with the grading 
of the related offenses in section 1125 as well as the five-year level in 22 
U.S.O.618. 

An offense under paragraph (4) is graded as a Olass E felony (up 
to two years in prison). This carries forward the two-year maximum 
prison sentence currently imposable under 18 U.S.O. ~19. 

SUBCHAl'TF,R D.-MISCELLANEOUS NATIONAL DEFENSE OFFENSES 

(Section 1131) 

This subchapter consists of a single section punishing miscellaneous 
national defense offenses relating to atomic energy. No attempt has 
been made to redefine these offenses. Rather, the Oommittee has 
exercised its judgment in the area of grading, transferring to title 18, 
United States Oode, those offenses presently in title 42 that are most 

"" See sections 303 (b) (1) and 302(b) (1). 
M See sections 303 (b) (2) and 3U,3(c) (1). 



231 Section 1131. 

serious and deserving of continued felony treatment. Other offenses 
will be retained but reduced in grading to misdemeanors. 

SECTION 1131. ATOMIC ENERGY OFFENSES 

1. In General and Present Federal Law 
This section punishes various conduct relating to atomic energy. 

The concept underlying this offense is that substantial criminal sanc
tions are warranted to conserve vital nuclear materials, equipment, 
and technological information for this nation's domestic use and to 
prevent such materials and information from reaching foreign coun
tries or unauthorized persons that might use them against the United 
States. 

This section covers offenses currently defined in 42 US.C. 2272. S. 1, 
as originally introduced,l and the Final Report 2 also included cover
age of 50 US.C. 167c, a felony offense,3 governing the licensing and 
reacquisition of helium. The Committee determined not to carry this 
offense forward into title 18, on the ground that helium is not as sensi
tive as atomic energy material and has lost the military significance 
it once had. Accordingly, the helium offenses will be retained in title 50 
and reduced in grading to misdemeanors. 

42 U.S.C. 2272 provides that "willful" violations of sections 2077, 
2122, and 2131 of title 42 and unlawful interference with recapture or 
entry under section 2138 of title 42 are punishable by imprisonment 
for up to ten years. 1£, however, the offense is committed with "intent 
to inJure the United States or ... to secure an advantage to any for
eign nation," the maximum penalty is imprisonment for life. 

The specified provisions prohibit unlicensed dealing in "special 
nuclear material" (or production thereof (2077), dealing in atomic 
weapons (2122), and dealing in "utilization or production" ,facilities 
(2131»). Section 2138 provides for retaking of material if a license is 
suspended during war or national emergency.' 

42 US.C. 2273 provides that willful violations of any provision 
of chapter 23 (development and control of atomic energy) for which 
no penalty is otherwise prescribed are punishable by up to two years' 
imprisonment and a $5,000 fine, except that, if the offense is committed 
with intent to injure the United States or secure an advantage to a 
foreign nation, the maximum punishment is imprisonment for twenty 
years and a fine of $20,000. 

42 US.C. 2276 provides for up to life imprisonment and a fine of 
up to $20,000 for the removal, concealment, tarriperin~, alteration, 
mutilation or destruction of any document or appliance' involving or 
incorporating Restricted Data ... " 5 "with intent to injure the United 
States or with intent to secure an advantage to a foreign nation." 

To the extent that the tampering involves physical objects, the con
duct prohibited by this sl:atute is sabotage. 

1 See section 2-5B12. 
2 See Final Report § 1121. 
3 Willful violation of 50 U.S.C. 167c is made punishable by up to two years' imprison

ment and a $5,000 fine under 50 U.S.C. 167k. The penalty rises to a maximum of twenty 
years in prison and a $20,000 fine if the offense is committed with intent to injure the 
United Rtate~ or to secure an ac1vantai!'e to any foreii!'n nation. 

• Section 2138 was not included in S. 1, as originally introduced in the 93d Congress. It 
IR Inrlurled here In respon~e to the rerommenc1atlon of the Atomic Energy Commission. 

• "Restricted Data" Is defined In 42 U.S.C. 2014 as data relating to nuclear weapons 
or the use or manufacture of "special nuclear mn:terlal," wMch has not been declassified 
by the Atomic Energy Commlssi(}n. 
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Other offenses described in title 42 will either be retained there as 
misdemeanors or are covered in other sections of the proposed Code.6 

9. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

violates any of several specified provisions of the Atomic Energy Act 
of 1954, as amended. The enumerated provisions are, as previously 
indicated, 42 U.S.C. 2077, 2122, 2131, 2138, 2273, and 2276. 

The use of the term "violates" means that the elements of the offense 
and culpability are incorporated precisely as they exist in the desig
nated provisions. 7 

3. Grailing 
As is the case with the espionage offenses (sections 1121-1124), the 

Committee has further implemented its decision to carry forward pres
ent law in this area by providing, in subsection (b), that the same 
sentence now applicable under the cross-referenced statutes shall apply 
under the new Criminal Code. 

• E.g. 42 V.IS.C. 2274.227'5, and 2277, which deal with unlawful dlscl1lsureand receipt of 
"restricted data," will bp. covered by sections 1121 to 1125 of the subject bill deaUng with 
espionage and related offenses. 42 U.S.C. 2278a, authorizing punishment for violation of 
regulations prohibiting unauthorized entry onto property subject to the jurisdiction of the 
Atomic Energy Commission, is covered by section 1713 (Criminal Trespass) of the proposed 
Code. 

7 The same is true of jurisdiction. See section 201 (b) (2). 
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OHAPTER 12.-0FFENSES INVOLVING INTERNATIONAL 
AFFAIRS 

Offenses involving international affairs are divided into two major 
categories. Subchapter A concerns offenses involving foreign relu.tions, 
and subchapter B concerns offenses involving immigration, naturaliza
tion, and passports, 

SUBOHAPTER A.-OFFENSES INVOLVING FOREIGN RELATIONS 

(Sections 1201-1206) 

This subchapter is concerned with offenses affecting international 
relations. The gist of these offenses is that nations are obligated to see 
that their territory is not used as a base for military operations or 
serious depredations against peaceful neighbors, and that when two 
foreign states are at war, strict neutrality is maintained. Criminal 
sanctlOns are justified since failure to honor these obligations may re
sult in a serious deterioration of relations or even war. Moreover, if 
the United States does not protect the interests of other nations in this 
regard, they will not protect ours. 

The various sections in this subchapter deal with specific aspects of 
foreign relations offenses and in general carry forward existing laws. 
Section 1201 substantially reenacts 18 U.S.C. 960 which prohibits 
military operations against foreign states with which this country is 
not at war. Section 1202 brings forward 18 U.S.C. 956, which punishes 
conspiracies to cause damage to property of a foreign power located 
within its jurisdiction, and also creates a new offense of conspiring 
to murder or to commit certain other serious felonies against a foreign 
official of a foreign power with which the United States is llot at war. 
Section 1203 penalizes the conduct of recruiting for, or enlisting in, 
foreign armies, now prohibited by 18 U.S.C. 958 and 959. Section 1204: 
deals with belligerent warships, now regulated by 18 U.S.C. 963-967. 
Section 1205 punishes the disclosure of foreign codes and diploma;tic 
correspondence and brings forward 18 U.S.C. 952. Finally, section 1206 
incorpOl'ates into title 18 by reference several statutes governing inter
national transactions. While some of these measures deal with economic 
or diplomatic weapons, or are protective of domestic interests, others 
fit more closely into the general pattern of this subchapter as measures 
designed to fulfill our international obligations or maintain our 
neutrality with respect to belligerent nations. 

(233) 
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SECTION 1201. ATTACKING A FOREIGN POWER 

1. In General 
This section brings forward 18 U.S.C. 960 which punishes the 

launching from the United States of any kind of attack upon a foreign 
power with which the United States is at peace. Certain preparatory 
conduct now covered by 18 U.S.C. 960 would be covered by the general 
attempt and conspiracy provisions (sections 1001-1002). 
fl. Present Federal Law 

International law obligates a nation to prevent the use of its ter
ritory as a base for military operations against another nation with 
which it is not at war. The obligation to prevent such attacks applies 
regardless of the citizenship of the defendant. Thus it applies whether 
the hostile conduct is committed by a native of the country from which 
the attack is launched~ by a rebellious citizen of the attacked nation, or 
by a citizen of a third country, whether or not a state of belligerency 
exists between it and the state attacked.1 

18 U.S.C. 960 was enacted in part to fulfill these international obliga
tions. It punishes by up to three years in prison whoever within the 
United States knowmgly begins or sets on foot or provides or prepares 
a means for or fumishes the money for or takes part in, any military or 
naval expedition or enterprise to be carried on from thence "against 
a foreign nation with which the United States is at peace." 2 

It has been held that the term "enterprise" is slightly broader than 
the term "expedition," although, as noted by the National Commission, 
no satisfactory definition has been given to the former concept.s In 
Wiborg v. United States,4 the Court stated: 

The definitions of the lexicographers substantially agree that 
a military expedition is a journey or voyage by a company or 
body of persons, having the position or character of soldIers, 
for a specific warlike purpose; also the body and its outfit; 
and that a military enterprIse is a martial undertaking, involv~ 
ing the idea of a bold, arduous, and hazardous attempt. The 
word "enterprise" is somewhat broader than the word "expe
dition"; and, although the words are synonymously used, it 
would seem that, under the rule that every word should be 
presumed to have some force and effect, the word "enterprise" 
was employed to give a slightly wider scope to the statute. 

The courts that have relied on the notion of "enterprise" have con
demned, e.g., the sending of a single spy from the United States to a 
foreign nation 5 and a raid by a single aircraft.6 

The concept of an "expeditlOn" has been held to require an already 
"organized force," as distinguished from a group of individuals not 
yet organized into a fighting force who travel abroad together to join 

1 See generally Working Papers. p. 485 and authorities cited therein. 
2 Under 18 U.S.C. 959(c), this section does not appJy to a foreign citizen transiently In 

the United States who enllsts or recruits another such foreign transient to enlist, in the 
service of a foreign nation with which the United States is at peace, provided for for
mallties occur aboard a warship of the foreign nation. 

• See Working Papers, pp. 489, 1106-509. 
'163 U.S. 632, 650 (1896). 
• See United States v. Sander, 241 F. 417 (S.D.N.Y. 1917), 
• See Oasey v. Unitecl States, 413 F.2d 1303 (5th Cir. 1969), cert. denied, 397 U.S. 111211 

(1970). 
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(\, forei@ military. force.'. Thus,. pursuant to a traditio?.!l;l ten~t ~f 
United States :foreIgn pohcy, thIS statute does l!-ot p~Ohlblt a~ mdl; 
vidual from travelinu abroad to fight for a cause m whIch he believes. 

The expedition or!::> enterprise must be organized :from the United 
States. Tlius, where a !5!'oup of insurgents is already at war with a for
eign country, their sending ~f a vesseJ to this country to acquire arn:s 
and ammunition does not vIOlate thIS statut.e.9 However, If there IS 
sufficient nexus with the United States, it is immaterial that the actual 
attack was launched from another country,'· or that there was a pre
textual use of international waters beyond the three-mile limit.H The 
statute is violated at the inception of the activity and its progress or 
success is not relevant.12 

8. TAl> 0ffen,~e 
A. Element8 

Subsection (a) provides that a person is guilty of an offense i:f he 
"launches or carries on, from the United States, a military attack or 
expedition against a foreign power with which the United States is not 
at war." The term "military attack 01' expedition" against a foreign 
power is defined in subsectIOn (b) to mean (1) any manned or un
manned warlike assault upon (A) the territory of such foreign power, 
(B) the inhabitants or property in the territory of such foreign power, 
or (0) the vessels or aircraft of such foreign power, or (2) any 01'
gamzed warlike invasion of the territory of such foreign power 
whether launched from or carried on by land, sea, or air. This section 
does not proscribe the conduct, presently outside the purview of 18 
U.S.C. 960, of individuals not constituting an organized military force 
traveling abroad in order to join a foreign army. 

The terms "launches or carries on" have been substituted for the 
ltlllgthier and less precise list of terms in 18 U.S.C. 960. Some of the 
more inchoate of those terms, such us "prepare a means for" 13 or 
"furnishes the money fort while not meant to be encompassed within 
the notion of "launches," will be punishable either under the general 
attempt (section 1001), conspiracy (section 1002), or complicity (sec
tion 401) provisions of the proP-osed Code. 

The above definition of "mIlitary attack or expedition" eliminates 
the vague term "enterprise" in current law and, it is believed, will fur
nish a clearer expression of the forbidden conduct. For example, the 
term "warlike," which is taken from Wiborg v. United States, supra, 
is designed to exclude attacks or expeditions which are not military 
in nature but the work of bandits or thieves.14 

Similarly, the words "by land, sea, or air" are included in the defi
nition of "military attack or expedition" to make clear what is pres
ently not clear under 18 U.S.C. 960, i.e., that the conduct covered ex-

• United Statea v. Tauscher, 233 F. 597, 599-600 (S.D.N.Y. 1916); Uniteel States v. 
Hughes, 75 F. 267; 268-270 (D.S.C. 1896). 

S See. e.g., United Statea v. Hart, 78 F. 868, 870 m.D. Pa. 1897), aff'd. 84 F. 799 (3d 
C!r. 1898) : United, State8 V. Hughes, 8upra note 7; Working Papers. p. 487. 

• See Ut~!ted States V. Trumll1!U, 48 F. 99 (S.D. Cal. 1891). 
10 Oaa6U V. Uniteel States, aupl'a note 6. 
11 See Wiborg V. United States, 8tt~ra note 4 at 658. 
l~ See Uniteel States v. Nunez, 8" F. 599 (S.D.N.Y. 1896) : United Statea v. MurphY, 84 

F. 609 (D. DeL 1898). 
1:1 See Uuiteel Statea v. Ohakrallerty, 244 F. 287, 292-293 (S.D.N.Y. 1917). 
"See United St~te8 v. Bapp, 230 F. 723 (N.D. Ca!. 191.6), 
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tends to the launching of missiles, aircraft, and poisonous substances 
through the air from the United States.1~ 

The Committee does not, following present law, intend to preclude 
application of this section to the instances where the miIitary attack 
or expedition involves a single individual. However, the Oommittee 
does not intend to perpetuate, as a violation of this section, the exist
ing case law interpretation of 18 U.S.O. 960, extending that law's 
coverage to the sending of a spy to a foreign nation.16 The contours 
of the obligation of one nation under international law to protect an
other from such damage are unclear and, in the absence of any demon
strated need, the Oommittee does not believe that it should be a crime 
to launch or carryon spying activities against a foreign power from 
within this country. Accordingly, such activities are not embraced 
within the definition of "military attack or expedition." 17 

.As under current 18 U.S.O. 960. the military attack or expedition 
must be launched or carried on from the United St3Jtes. The Oom
mittee intends that existing decisions interpreting this requirement 
apply to this section. This requirement excludes from coverage in this 
section the conduct made punishable under 18 U.S.O. 961 of strengthen
ing a foreign warship which enters a domestic port, where the war
ShIp is in the service of a foreign power already at war with a nation 
with which this country is at peace. This offense accordingly will be 
retained but transferred to title 22 as a misdemeanor.18 

The military attack or expedition must be against a "foreign power 
with which the United States is not at war." The term "foreign 
power" is defined in section 111 to include, inter alia, "a foreign govern
ment, faction, party, or military force, or persons purporting to act as 
such, whether or not recognized by the United States,n as well as an 
"international organization" (a term also defined in section 111). 
This definition makes it clear that the offense may be committed even 
though the attack is launched against an insurgent force or unrecog
nized government. This result IS consistent with current law.19 To 
im,Plement this aspect of the statute, the Oommittee deemed it appro
prIate to substitute the phrase "with which the United States is not at 
war" for the language in 18 U.S.O. 960, referring to a foreign State 
or people "with whom the United States is at peace," since there may 
be some question under the intel'llational law whether it is possible 
to be at peace with other than a government entity. (The concept of 
"war" is discussed in connection wHh section 1101 ('l'reason).) 

B. Oulpability 
The conduct in this section is launching or carr:ying on a military 

attack or expedition. Since no culpability standard is specifically indi
cated, the applicable state of mind that must be shown is at least 

IG See Working Papers. P. 487. 
,. E.g., compare UnitecZState8 v. Sander, 8upra note 5. 
11 The National Commission, by cont~ast, would have proscribed such conduct. but only 

In the case of a conspiracy where the spying rclate!l to the gathering of national defense 
Information of a friendly nation whlle such nation was at war. with Intent to reveal 
such Inormatlon to the injury of such natIon. See Final Report, § 1202(a}; Working 
Papers, p. 489. 

18 The conduct punished In 18 U.S.C. 962 of arming a vessel within the United Rtntcs 
with Intent that It be employed in the service of a foreign power to commit hostilities 
against another foreign power with Which the United States Is at peace, mIght conRtI
tute an attempt to violate section 1201. In any event, the conduct reached by 18 U.S.C. 
962 will also be retained as a separate offense and transferred to title 18 Appendix, United 
States Code, as a misdemeanor. 

,. See De Orozco v. United states, 237 F. 1008. 1012 (5th Clr. 1916). 

L-___________________________________________________________ 
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"knowing," i.e., that the offenuer waa aware that he was, e.g., launch-
ing an attack. 20 . 

The elements that the military attack or expedition is launched or 
carried on "from the United St.ates" and "against a foreign power 
with which the United States is not at war" are existing circumstances. 
As no culpability level is specifically designated, the applicable state 
of mind that must be proved is at a minimum "reckless," i.e., that the 
offender was aware of but disregarded the substantial risk that the cir
cumstances existec1.21 This carries forward the essential holding in 
Wiborg v. United States, supra, that ship's officers who were unaware 
when they left port and territorial waters that the ship was carrying a 
military expedition, and remained unaware until they met another sKip 
with arms and men in international waters, were not guilty of violating 
what is now 18 U.S.C. 960. 
4. Jurisdiotion 

'" This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction attaches to an offense described herein. 
Hence, Federal jurisdiction over an offense in this section is governed 
by the provisions of section 201 (b) (2). 
5. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison). Although this is higher than the three-year pen
alty authorized under 18 U.S.C. 960, it is not greater than the penalty 
imposable under 18 U.S.C. 371 for conspiring to violate section 960. 
The Final Report 22 and S. 1, as originally introduced in the 93d Con
gress,23 each contained a comparable penalty, evidencing a recogni
tion that a three-year maximum was insufficient to reflect the potential 
gravity of the offense. 

SECTION 1202. CONSrIRACY AGAINST A FOREIGN POWER 

1.1 n General and Present Federal Law 
This section in part brings forward 1.8 U.S.o. 956, which prohibits 

u conspiracy to commit certain acts of sabotage or property destruc
tion in foreign countries with which the Ulllted States is at peace. 
A new offense of conspiracy to assassinate a foreign official of such 
foreign country outside the United States has also been created.24 Sep
arate treatment of this conspiracy offense is required (rather than 
under section 1002), because the proposed Code, like e"Kisting law, does 
not purport to penalize the substantive conduct of destroying prop
erty of a foreign nation, leaving such punishment to the laws of the 
injuredllation. 

18 U.S.C. 956 punishes by up to three years in prison persons who 
conspire within the United States to injure or destroy specific property 
situated within a foreign country with which the United States is 

:0 See sections a03(b) (1) nnd 302(b) (1). 
n See sections 303 (b) (2) nnd 302(c) (1) . 
.. See Final Report. § 1201. 
.. See section 2-5C1. 
'" Where the conspiracy Is to destro~' property of a foreign government or to kill Il 

foreign pubUc servant. within the Unltec1 Stntes. the conduct I~ punlshnble under the 
general conspiracy stntute (section 1002). since the completed offense would be a crime 
under chapter 16 or 17 of the proposed Cot1~. 
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at peace and belonging to such country, or other property so situated 
constituting a public facility such as a bridge, railroad, or canal. An 
overt act to effect the object of the conspiracy, performed within the 
United States, is also required. 

Only one prosecution appears ever to have been brought under this 
statute. It involved a plot to blow up a railroad bridge in Zambia in 
order to halt the supply of Zambian copper on the world market and 
thus increase the price of that commodity. The court in that case 25 

rejected a variety of attacks on the statute, including a contention that 
the term "at peace" was unconstitutionally vague and that the statute 
had become void through desuetude. The court also upheld the power 
of Congress to enact the law, on the ground that the need, in aid of con
trolling this nation's foreign policy, to manifest lack of complicity 
with the plotters was sufficient governmental interest to justify pun
ishment of such conspiracies. In addition, the court sustained the con
stitutional power of Congress to punish the conspiracy, even if the 
United States lacked jurisdiction to punish the completed offense. 
~. The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if, 

within the United States, he agrees with one or more persons to engage 
in conduct outside the United States, the performance of which would 
constitute: (1) an offense under section 1601 (Murder), 1602 (Man
slaughter), 1611 (Maiming), or 1621 (Kidnapping) involving a vic
tim who is a foreign official of a foreign power with which the United 
States is not at war, or (2) an offense under subchapter A of chapter 
17 (Arson and Other Property Destruction Offenses) involving prop
erty owned by, or under the care, custody, or control of, a foreign 
power with which the United States is not at war, or a public facility 
located within the jurisdiction of such foreign power, and in either 
case, the defendant, or one of the other conspirators in fact, engaged 
in any conduct with intent to effect any objective of the agreement. 

Paragraph (2) is the aspect of this offense that carries forward 18 
U.S.C. 956. It is not, like the previous section, limited to activities 
of a military nature and would clearly encompass a case such as United 
States v. Elliott.20 Unlike the National Commission, the Com
mittee has confined the offense to its present bounds of damage to or 
destruction of property either belonging to a foreign power or con
stituting a public facility. It should be noted that the property destruc
tion offenses in the Code (sections 1701-1703) cover the destruction of 
property in this country that belongs to a foreign power, foreign of
ficial or dignitary, or an official guest of the United States. The Na
tional Commission's suggested extension to an agreement to commit 
theft of property owned by a foreign government seems defective in 
that such conduct lacks the inherent dangerousness of sabotage and 
ther~fore w?uld not appear to jeopardize sufficiently this nation's 
foreIgn relatIOns as to warrant penal sanctions. 

However, the Committee has broadened 18 U.S.C. 956 in one respect 
by eliminating the requirement, contained in the present statute, that 
an overt act (as well as the agreement) occur "within the ... United 
States". This limitation is quite clearly not a constitutional require-

.. United States v. Elliott, 266 F. SUPP. 318 (A.D.~r.y. 19671. 
'" Ibid. See Working Pa~ers, pp. 489-490. 
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ment.:7 In the Committee's: view there is ample need for the Federal 
Government to punish such ag~'eements occurring in this country, 
even where they contemplate that all action to implement them be 
undertaken abroad.28 

It is noteworthy that the offense here proposed distinguishes be
tween the required situs of the property to be destroyed or damaged, 
depending upon whether it is property owned by (or under the care, 
custody, or control of) a foreign power, or is a public facility. If it is 
the latter, the property must be located in that foreign power's jurisdic
tion. If the former, however, the property may be situated anywhere 
outside the United States.29 

The terms "public facility", "war," and "foreign power" are defined 
in section 111. The latter term is also discussed in connection with the 
previous section. 

The elements in this statute dealing with the nature of the agreem~nt 
and the overt act required to constitute the conspiracy are defined in 
terms identical to the general conspiracy provision (section 1002) 
and the discussion of th.ose elements in connection with that section 
is incorporated here. 

Paragraph (1) creates a new offense ao limited to a conspiracy to 
kill, maim, or kidnap a fOl'eign public servant. The Committee, like 
the National Commission which recommended a similar offense,31 
deems this new offense to be warranted not only because of the in
creased use of this political, terrorist method, but because the spawning 
of such a plot in this country could have a severely deleterious effect 
on our foreign relations which prosecution of the conspiracy could help 
to alleviate. 

The term "foreign official" used in this paragraph is defined in sec
tion 111 to mean a foreign dignitary or a person of foreign national
ity who is duly notified to the United States as an officer or employee 
of a foreign power. The term "foreign dignitary" is also defined in 
section 111 to mean (a) the chief of state or head of government, or 
the political equivalent, of a foreign power; (b) an officer of cabinet 
rank, or equivalent Or higher rank, of a foreign power; (c) an am
bassador of a foreign power; (d) the chief executive officer of an 
international organization; or (e) a person who has previously served 
in any such capacity. Thus, this section is, as noted, essentially con
fined to high ranking public servants. This limitation (rather than 
the broader coverage of any foreign "public servant" suggested by the 
National Commission's proposal) is deemed appropriate by the Com
mittee, since a plot within this country to kill or kidnap a minor public 
servant of a foreign power, even if the crime was motivated by the 
perfo,rmance of such public servant's official duties, would not be 
likely to have a significant adverse impact on this country's foreign 
relations with the country which the foreign official serves. 

'" See the discussion In connection with section 204 (Extraterritorial Jurisdiction) ; and 
cf. Braverman v. United States, 317 U;S. 49, '53 (1942) . 

.. This woul(l permit Federal prosecution, for example, of individuals who consummated 
an agreement to destroy or damage a foreign embassy In a foreign country where the 
~j:'reement was reached via a letter or telephone conversation between two parties, one of 
whom was outside the United States and where all overt acts to Implement the agreement 
were then taken by the foreign-situated party. 
~ See Working Papers, p. 191, 
30 The National Comnds&,on felt that the conduct here proscribed woul<1 presently be 

punishable under 18 U.~,C. 9'/10. OIRcllRsed In relation to the preceding section, when a 
war or rebellion was Involved. See Working Papers, p. 490. 

:l1 See Final Report, § 1202(b) : Working Papers, p. 490, 
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B. OuZpaoiJ,ity 
The conduct in this offense is agreeing with one or more persons to 

engage in conduct outside the United States the performance of which 
would involve either of the circumstances described in paragraphs (1) 
and (2), and the engaging in any conduct by the defendant or one of 
such persons. As no culpability level is specifically designated, with re
spect to the agreeing, the applicable state of mind that must be 
proved is at least "knowing," i.e., that the offender was aware that he 
was agreeing with one or more persons to engage in such conduct.82 

The aspect that a member 'Of the conspiracy other than the defendant 
thereafter engaged in conduct is preceded by the phrase "in fact". 
Therefore, by operation of section 303(a) (2), no mental state of the 
defendant need be proved as to this element. 

The element that the latter conduct, if by the defendant, be done 
"with intent to effect any objective of the agreement" states the pur
pose for which the post-agreement conduct must be performed. 
Normally, the conduct will in fact further an objective of the con
spiracy. However, under this section (as under section 1002) there 
is no requirement that it actually do SO.33 The element that the agree
ment occur within the United States is an existing circumstance. Since 
no culpability standard is prescribed in this section, the applicable 
state of mind that must be shown is at a minimum "reckless," i.e., that 
the offender was conscious of but disregarded the substantial risk that 
the circumstance existed.34 The "involving" phrase in each paragraph, 
describing the victim or the type of 1?roperty, also consists of existing 
circumstances, as to which the reqUIsite mental state to be proved is 
"reckless". The further element in each paragraph that the conduct 
"would constitute" an offense under one of the enumerated sections of 
the Code is likewise an existing circumstance. However, by operation 
of section 303 ( d) (1) (A), no state of mind need exist as to this element. 
3. BaT to PTosecndion and Defense PTeclluded 

Subsection (c) provides that it is a bar to prosecution that all of the 
persons with whom the defendant is alleged to have conspired were 
acquitted in a separate trial or trials because of insufficient evidence, 
not occasioned by a suppression order, that a conspiracy existed. Sub
section (d) states that, except as provided in subsection (c) it is not a 
defense to a prosecution under this section that one or more of the 
alleged coconspirators has been acquitted, has been prosecuted or con
victed, has been convicted of a different offense, was incompetent or 
irresponsible, or is immune from or otherwise not subject to prosecu
tion. These provisions are meant to be interpreted identically to those 
in section 1002 (c) and (d), applicable to the general conspiracy sec
tion. Accordingly, the discussion of those provisions should be con
sulted here. 
4. Affirmative Defense 

Subsection (b) provides that it is an affirmative defense to a prose
cution under this section that, under circumstances manifesting a vol
untary and complete renunciation of his criminal intent, the defendant 
prevented the commission of every crime that was an objective of the 

"",See sections 303(b) (1) and 302(b) (1). 
33 See the discussion In connection with section 1002. 3' See sections 303(b) (2) and 302(c) (1). 
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conspiracy. This provision is identical to that in section 1002 (b), ap
plicable to the general conspiracy offense. Therefore, the discussion 
or that provision should be consulted here. 
5. Jurisdiotion. 

This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction over the offense attaches. Accordingly, 
Federal jurisdiction over an offense under this section is governed by 
the provisions or section 201(b) (2). 
6. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison). This was also deemed an appropriate sanction 
by the N ational.Commission. 35 

SECTION 1203. ENTERING OR REORUITING FOR A FOREIGN ARMED FOROE 

1. In Generril and Present F ederril L(JfW 
This section combines elements of 18 U.S.C. 958, which prohibits 

accepting a commission from a foreign belligerent, and 18 U.S.C. 959, 
which prohibits enlisting in or recruiting for a foreign army. These 
provisions preserve Our neutrality where the foreign country is at war 
or later goes to war. 

18 U.S.C. 958 prohibits any citizen of the United States from ac
cepting and exercising, within the United States, a commission to 
serve a foreign nation 1ll war against any foreign nation with which 
the United States is at peace. The penalty is imprisonment for up to 
three years. 

18 U.S.G. 959 penalizes by up to three years in prison whoever, 
within the United States, enlists or enters himself, or hires or retains 
another to enlist or enter himself, or to go beyond the jurisdiction of 
the United States with intent to be enlisted or entered in the service 
of any foreign nation as a soldier, marine, or seaman on board a vessel 
of war. 

The section provides that it does not apply to citizens of wartime 
allies of the United States who enlist or recruit other non-citizens to 
enlist in the armed forces of a foreign nation, nor to any foreign 
citizen who is transiently within the United States provided he enlists 
(or hires or retains another foreign citizen to enlist) on board a 
warship of the foreign nation (which is within the United States) 
and that the United States is at peace with the foreign nation. 

Under section 959 (unlike section 958) there is no requirement 
that the recruiting nation be engaged in a war.30 The statute is 
designed to reach p~rsons wJ:to recruit inc~ivi~u.als for service in foreign 
armed forces, notwlthstandmg that the mdlYlduals themselves would 
not be prohibited, either under this section or 18 U.S.C. 960 (dis
cussed in connection with section 1201) fro~going abroad with intent 
to enlist. The terms "hires or retains" in 18 U.S.C. 959 have been held 
to reach conduct falling short of a formal contract and reaching the 
engaging or another to enlist in the armed forces of a foreign power by 
promising him a benefit in the future. It is not necessary that the bene-

"" See Flnnl Report, § 1202. 
""See United States v. Blair-Murdock 00., 228 F. 77. 79 (N.D. Cal. 1915). ).'cv'd on other 

grounds, 241 F. 217 (9th Clr.). cert. denied, 244 U.S. 6'55 (1917). 
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fit be pecuniary in nature or that it be paid at once.37 Thus in Gayon 
v. M oOa'l'thy,38 the Supreme Court held that an indictment charged a 
"retaining" under what is now 18 U.S.C. 959 by alleging that the 
defendant, a citizen of Mexico, had promised one Averitt, a United 
States citizen, a commission in the insur8'ent forces of Feliz Diaz, then 
in revolt against the government of MexIco, when he (Averitt) arrived 
there, and that he probably would be reimbursed for his expenses. The 
Gayon case also stands for the proposition that the foreign government 
may include a faction or colony in revolt and need not be a government 
recognized by the United States.30 

e. The Offense 
Subsection (a) provides that a person is guilty of an offense if,. 

within the Umted States, he (1) contracts to enter the armed forces 
of a foreign power or (2) induces another person to contract to enter 
the armed forces of a foreign power. 

The term "contracts to enter" is intended to cover both agreeing to 
accept a commission (now proscribed by 18 U.S.C. 958) as well as 
agreeing to enlist (now penalized under 18 U.S.C. 959). The require
ment of 18 U.S.C. 958 that the foreign power be in a state of bel
ligerency, not fOlmd in U.S.C. 959, has not been carried forward 
here since the same embarrassment to this country's foreign relations 
would take place should the commissioning or enrolling nation sub
sequently go to war. 

The term "contracts" is narrower than the phrase "hires or retains" 
in 18 U.S.C. 959. However, the recruiter who engages in inducement
type conduct such as occurred in the Gayon case, 8upra, without a 
formal contract being consummated, will be 40 punishable under the 
proposed Code for an attempt (section 1001). 

The term "foreign power" is defined in section 111 to include, inter 
alia, a foreign government, faction, party, or military force, whether 
or not recognized by the United States. This definition preserves the 
current scope of 18 U.S.C. 959 as applying to enlisting OD recruiting 
for a forei€5ll insurgent armed force. 

The enlIsting or recruiting must be to enter the "armed forces" of 
a foreign power. Thus, merely recruiting pilots to enter the forces 
of a foreign power in order, e.g., to make humanitarian flights involv
ing such things as delivering medical supplies or food, would not 
violate this section. 

The conduct in this section is contracting to enter the armed forces 
of a foreign :power or inducing another person to contract to enter 
such forces. Smce no culpability standard is prescribed in the section, 
the applicable state of mind that must be proved is at a minimum 
"knowing," i.e., that the offender was aware of the nature of his 
actionsY The element that the conduct take place within the United 
States is an existing circumstance. As no culpability level is specifi
cally designated, the applicable state of mind to be proved is at least 
"reckless," i.e., that the defendant was aware of but disregarded the 
substantial risk that the circumstance existed.42 

:n Id. at 84-85. 
M 252 U.S. 171 (1920). 
rill See also Ohacon v. Eiuhty-Nine Bale8 of Oochineal, 5 F. Cas. No. 2568 (C.C. Va 181). 

aff'd 20 U.S. (7 Wbeat.) 283 (1822) . 
.. Compare Working l'ilpers, pP. 497-498. 
U See sections BOB (h) (1) and 302(b) (1) . 
•• See sections B03(b) (2) and 302(c) (1). 
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3. A:ffirmatwe Defense 

Section 1203. 
Section 1204. 

Subsection (b) provides that it is an affirmative defense to a prose
cution under this section that (1) the foreign power was an associate 
nation and the person who contracted to enter its armed forces was 
not a citizen of the United States, or (2) the foreign power was not 
then at war 43 with the United States and the person who contl'ooted 
to enter its armed forces was a citizen of the foreign power, and, in 
the case of a prosecution under subsection (a) (2), tlie person who 
jnduc~d the other person to contract to enter its armed forces was 
also a citizen of the foreign power. 

These provisions carry forward, in essence, the non-applicability 
provisions of 18 U.S.C. 958. With respect to the first affirmative 
defense, the term "associate nation" is defined in section 111 to mean 
It nation at war with a foreign power with which the United States 
is at war. The second affirmative defense is broader than that provided 
in 18 U.S.C. 958(c). Thus, it is not limited to foreign citizens who 
are "transiently within" the United States, but applies to all foreign 
citizens who are present here; and there is no condition that the 
enlisting or recruiting occur on board a warship of the foreign power. 
4. Jurisdiction 

This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction'attaches to an offense. Therefore, Federal 
jurisdiction over an offense herein is governed by the provisions of 
section 201(b) (2). 
5. Grading 

An offense under this section is graded as a Class E felony (up to 
two years in prison). This is consistent with current law. 

SECTION 1204. VIOLATING NEUTRALITY BY OAUSING DEPARTURE OF A VESSEL 
OR AIRORAFT 

1. In General and Present F ederaZ Law 
This section is designed to provide the same protection for thi& 

nation's neutrality durmg a war as do 18 U.S.C. 963-967, which con
trol the movement of belhgerent vessels and cargo. The section extends 
covcra,ge also to belligerent a!rcraft. 

18 U.S.C. 963-967 deal with "vessels ... during a war in which the 
United States is a neutral nation." They are intended to vindicate 
the international obligation of neutral nations to remain aloof from 
conflicts and avoid becoming embroiled in ongoing hostilities through 
an offense against one of the belligerents. 

18 U.S.C. 963 permits the President to prevent any vessel that has 
beep. built as, or converted into, a warship from leaving port until 
~atlsfactory proof has been given that the ship will not be employed 
III the service of a belligerent. An exception is made for foreign war~ 
ships which l~nder international !aw have ~ertain rights of entry and 
departure 'YhlCh do not compronnse neutralIty. The penalty for taking 
or attemptmg to take sucll a vessel out of port or authorizing its 
departure in violation of this section is up to ten years in prison and 
forfeiture of the ship. 

'3 The term "war" Is explained In connection with section 1101 (treason). 
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18 U.S.C. 964 prohibits, under identical penalty, the sending out of 
any vessel built as or converted into a warship, with intent to deliver 
it to a belligerent or with reasonable cause to believe that it will be 
employed in the service of a belligerent. 

18 U.S.O. 965 requires masters of all vessels to declare under oath, 
prior to departure of their vessel, the destination and disposition of 
their cargo in addition to the filing of the manifest mandated under 
title 46, United States Oode. Similar declarations are required of car
~o owners, ship,Pers, and consigners. Departure without filing such 
declaration carnes the same penalty as under section 963. 

18 U.S.C. 966 provides that the collector of customs may detain a 
ship when it is not entitled to clearance, or when there is reasonable 
cause to believe that false information has been supplied in the decla
ration required under section 965. Departure in violation of the de
tention order carries the previously specified penalties. 

18 U.S.C. 967 permits the President to withhold clearance from, or 
when clearance is not required, to detain, any ship when there is rea
sonable cause to believe that it is carrying fuel, arms, ammunition, 
men, supplies, dispatches, or information to a belligerent warship. 
Sailing ill violation of the detention order is punishable to the samE.' 
extent as in the foregoing sections. 
9. The Offense 

Subsection (n) states that a person is guilty of an offense if, during 
a war in regard to which the United States is a neutral nation,M he 
engages in corduct that causes the depal1ture from the United States of 
a vessel oraircraft/5 under any of the circumstances enumerated in the 
following paragraphs. 

Paragraph (1) refers to a vessel 01' aircraft that is equipped as, or 
tha:t is capable of service as, a warship or warplane, with knowledge 
that it may be used in the service of a belligerent foreign power. 
This offense carries forward 18 U.S.C. 964. 

Paragraph (2) refers to a vessel 01' aircraft that is the subject of 
a detention order issued pursuant to a statute of the United States 
designed to restrict or control the delivery of vessels, aircraft, goods, 
or services to belligerent foreign powers, or a regulation or rule Issued 
pursuant thereto. This preserves the offenses in 18 U.S.C. 963, 965, 966, 
and that part of 967 dealing with vessels not required to secure clear
ances. The above sections, to the extent they confer the power to 
restrict or control the delivery of vessels, etc., are retained and trans
ferred to title 22, with provisions added conferring like Dower with 
respect to aircraft. 

Paragraph (3) refers to a vessel or aircraft t~!at, in fact, has 
not been issued the clearance required by a Federal statute designed 
to restrict or control the delivery of vessels, aircraft, goods, 
or services to belligerent foreign powers, or a regulation, rule, or order 
issued pursuant tliereto. This carries forward the aspect of 18 U.S.C. 
967 dealing with vessels required to secure clearances. 

The conduct element in this section is engaging in any conduct. Since 
no culpability standard is specifically prescribed, the applicable state 

.< The concept of "war" as discussed in relation to section 1101 (Trellson) presupposes 
belllgerent stlltns by the United Stlltes Ilnd thus Is not applicable here . 

.. The terms "vessel" Ilnd "aircraft" are defined In section 111. 
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of mind to be proved is at a minimum "knowing," i.e., that the offender 
was aware of the nature of his actions.46 The fact that the conduct 
caused the departure from the United States of a vessel or aircraft is 
a result of conduct. As no culpability level is specifically designated, 
the applicable state of mind that must be shown is at least "reckless," 
i.e., that the offender was aware of but disregarded the substantial risk 
that the result would occur.47 The element that the conduct occurs dur
ing a war in regard to which the United States is a neutral nation is an 
eXIsting circumstance. Since no culpability level is set forth in the 
section, the applicable state of mind to be shown is at least "reckless," 
i.e., that the offender was aware of but disregarded the substantial risk 
that the circumstances existed. 

In para~raph (1) the fact that the aircraft or vessel is equipped ot' 
capable ot service as a warship or war~lane is an existing CIrcum
stance as to which, under the principles Just reviewed, the applicable 
mental state is at least "reckless." 48 The element of knowledge that the 
warship or warplane may be used in the service of a be1ligerent foreign 
power states the particular type of knowledge that must be shown to 
accompany the conduct in this offense. This is intended to carry for
ward the similar 8ciente'l' provision in 18 U.S.O. 964 requiring proof 
that the defendant had "reasonable cause to believe" that the vessel 
would be used in the service of a belligerent nation. 

In paragraph (2) the fact that the vessel or aircraft is the subject 
of a detention order is an existing circumstance as to which the mental 
state that must be shown is at a minimum "reckless." 

In paragraph (3) the fact that the vessel or aircraft has not been 
issued the clearance required is an existing circumstance. How
ever, since this element is preceded by the words "in fact," no 
proof of any mental sta,te is l'equirecl:!9 The Committee believes that 
whereas an offender would be bound to know of the lack of any re
quired clearance, he would not necessarily be aware of the existence of 
a detention order under paragraph (2). 

Subsection (b) provides that it is a question of law, in a prosecution 
under this section, whether a detention order was issued pursuant to, or 
whether a clearance was required by, a Federal statute designed to 
restrict or control the delivery of vessels, aircraft, goods, or services to 
bel1igerent foreign powers, or a regulation, rule, or order issued pur
suant thereto. Thus, by operation of section 303 (d) (3), no proof of 
a state of mind is required with respect to these elements. 
3. JuritJdiation 

This section contains no subsection prescribing the circumstances in 
which Federal jurisdiction attaches to the offenses herein. Accord
ingly, Feder~l jurisdiction over an offense under this section is gov
erned by sectIOn 201 (b) (2). 
4. Gradi'TI{J 

An offense under thjs section is graded as a Olass D felony (up to 
five years in prison). This is a decrease from the ten-year pen:alty of 
current law. 

I. See sections 303(b) (1) and 302(c) (1). 
11 See sections 303(b) (3) and 302(c) (2). 
18 Sj!e sections ROa(1» (2) nnd 302(0) (1). 
I. See section 303(n) (1). 

51-508 0 - 80 - 17 



Section 1205. 246 

SECTION 12011. DISCLOSING A FOREIGN DIPLOMA.TIC CODE OR 
CORRESPONDENCE 

1. In Ge'Mral and P1'e8ent Federal Law 
This section brings forward the prohibitions of 18 U.S.C. 952 against 

the divulging of intercepted communications between foreign nations 
and their diplomatic missions by government officers. 

18 U.S.C. 952 penalizes by up to ten years in prison whoever, by 
virtu.\:l of his employment by the United States, "ootains from another 
or has or has had custody of or access to" any official diplomatic code 
or any matter prepared or which purports to have been prepared in 
such code, and without authority "willfully publishes or furnishes 
to another any such code or matter, or any matter which was obtained 
while in the process of transmission between any foreign government 
and its diplomatic mission in the United States." 

No reported cases under this statute apparently exist. The legisla
tive history reflects that this statute was designed to protect from 
disclosure the fact that this nation had penetrated the security arrange
ments of other nations. The generating incident for the law was the 
publication in 1929 by a former State Department officer of memoirs 
revealing the breaking of the Japanese code a decade earlier.60 This 
same incident was later cited in support of the passage of 18 U.S.C. 
798, punishing disclosure of classified information,51 which is carried 
forward in cliapter 11 of the proposed Code. Altho~gh the coverage 
of 18 U.S.C. 952 is arguably encompassed by 18 U.S.C. 798 and by 
chapter 11 of this proposed Code, the prohibitions of the former 
statute serve specifically to effectuate the obligations owed by a host 
sovereign to the official representatives or another nation and, in the 
opinion ef the Committee, warrant retention of the statute and its 
placement in this subchapter.62 

9. The Olfe'M8 
Subsection (a) provides that a person is guilty of an offense if he 

communicates 53 matter that he lmows is (1) 'a diplomatic code of a 
foreign government, or any information 54 or matte,r prepared in 
such a code, or (2) any information or matter intercepted 55 while 
in the process of transmission between a foreign government and its 
diplomatic mission in the United States, to which code, information, 
or matter he obtained access as a Federal public servant. 

The conduct in this ooction is communioating matter. Since no 
culpability level is specifically prescribed, the applicable state of mind 
is at a minimum Hknowing," thus requiring proof that the offender 

GO See 77 Cong: Rec. 5333 (1933); see also H. Rcpt. 1895, 81st Cong., 2d Sess., pp. 
2-3 11950). 

III See S. Rept. 111, 8lst Cong., 1st Sess. (1949); H. Rept. No. 1895, 8!lPrll note 51-
OIl The very different, and quite possibly unconstitutional, proscriptions of the so-called 

Logan Act, 18 U.8.C. 11511, Ilgulnst IJrlvllte cltl~en$ communicating with any foreign govern
ment or officer or agent thereof, with intent to influence the measures or conduct of such 
government, officer, or agent In relation to any dlRpntes or controversIes with the UnIted 
states, or to defeat the measures of the United States, hilS been repealed. See Working 
PaperR. PP. 499-500. rernmmpnrting the Rame rPR11lt • 

.. The term "commnnlcate" Is defined In sectlon 111. 

.. The term "Information" Is defined in subsection (b) to Include property from which In
forma.tlon mllY be obtahlPd. 

55 The term "Intercept" Is defined In subsection (b) to have the meaning set forth in 
section 1526(d), I.e., to acquire the contents of a communication in the course of its 
transmission to a party to the communication or before its receipt by the intended re
cipient, Including such acquisition by simultaneous transmsslon or by recording. 
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was aware that he was communicating material. 56 The element that 
the material was a diplomatic code of a foreign government or other 
information or matter described in paragraphs (1) or (2) is an exist
ing circumstance. The culpability level is prescribed as "knowing," 
thus requiring a showing that the offender was aware or believed 
that the material was of the pertinent type. The element that the code, 
information, or matter was such that the defendant 'Obtained access 
to it as a Federal public servant is also an existing circumstance. Since 
no degree of culpability is specifically set forth, the applicable mental 
state to be proved is at least "reckless," i.e., that the offender was aware 
of but disregarded the substantial risk that his access was the product 
of his employment as a Federal public servant.57 

The requirement in 18 US.C. 952 that the disclosure or commlmica
tion be done without authority is deleted in view of the fact that a 
defense of public authority is applicable to such conduct under 
section 501.58 

3. Jurisdiotion 
This section contains no subsection setting forth the circumstances 

in which Federal jurisdiction attaches to the offense. Hence, Federal 
jurisdiction over an offense in this section is governed by the provi
sions of section 201 (b) (2). 
4. Grading 

An offense under this section is graded as a Class E felony (up to 
two yef.rS in prison). This reduction from the current ten-year level 
reflects the Committee's recognition that violations of the provisions 
of this section that present a threat to national security may be pros
ecuted under subchapter C of chapter 11 (Espionage and Related Of
fenses) at a more severe level. The present grading scale is designed to 
vindicate only the national interest in retaining good foreign relations. 

SEOTION 1206. ENGAGING IN AN UNLAWFUL INTERNATIONAL TRANSACTION 

1. In General and Present F ederaZ LU/W 
Existing law contains a number of statutes regulating international 

transactions and providing felony penalties for VIOlations. This section 
proposes to carry forward as felonies only those provisions deemed 
most serious; other such regulatory provisions will have their criminal 
sanctions eliminated or will be retained as misdemeanors. 

This section carries forward the felony penalties of 22 U.S.C. 
287 c (b ), relating to economic and communication sanctions called for 
by the United Nations Security Council and ordered by the President; 
22 US.C. 447 (c) , relating to transactions involving securities or obli
gations of belligerent foreign powers; 22 US.C. 2778 (c), relating to 
the regulation of the export and import 0.J' arms, ammunition, and war 
implements; 50 U.S.C. 1705 (b), relating to transactions involving for-

•• See section 302(b) (1). This culpability standard reflects the Committte's view that 
the term "willfully" in 18 U.S.C. 952 Is Intended to be read as "deliberately" and not aR 
importing any reQuirement of evil moth·e. 

M See sections 303(b) (2) and 302(c) (1). The term "federal public servant" is defined in 
section 111 (see "public servant") so as to exclude District of Columbia public servants. 

68 This defense, or conceivably a defense of reliance upon an official misstatement of law, 
would, In the Committee's view, properly insulate from prosecution under this section a 
member of a Federal intelllgence agency who communicated a diplomatic code or informa
tion to another person in the course of his official duties. 
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eign exchange, transfers of credit or payments of interest, and impo!-,t
ing currency and securities; 50 U.S.C. App. 16, relating to trade wIth 
an enemy 01' an ally of an enemy of the United States without license; 
and 50 U.S.C. App. 2405 (b), relating to the export of prohibited 
goods and technological information to certain Communist nations.5D 

22 U.S.C. 287c provides that whenever the United States is called 
upon by the United Nations Security Council to apply measures to give 
effect to its decisions under article 41 of the United Nations Charter, 
the President of the United States may, through any agency that he 
may designate, and under such orders, rules, and regulations as may 
be prescribed by him, "investigate, regulate, or prohibit, in whole or in 
part, economic relations or rail, sea, air, postal, telegraphic, radio, and 
other means of communication between any foreign country or any 
national thereof or any person therein and the United States or any 
person subject to the jurisdiction thereof, or involving any property 
subject to the jurisdiction of the United States." Any peJrson who 
"willfully violates or evades" such orders, rules, etc., or attempts to do 
so, is punishable by up to ten years in prison and a $10,000 fine. 

22 U.S.C. 447 provides that whenever the President has issued a 
proclamation under 22 U.S.C. 441 that there exists a state of war 
between specified foreign nations, it shall thereafter be unlawful for 
any person within the United States to purchase, seil, or exchange 
bonds, securities, or other obligations of the government of any nation 
named in the proclamation. or of any subdivision thereof. or to make 
any loan or extend any credit to any such government or subdivision. 
This section does not apply to a renewal or readjustment of indebt
ness that exists on the date of a proclamation, or when the United 
States is at war. Whoever "knowingly" violates any of the provisions 
of this section is subject to five years' imprisonment and a $50,000 
fine. . 

22 U.S.C. 2778 provides that the President is authorized to control 
the export of arms1 ammunition, and implements of war, including 
technical data relatmg thereto, other than by a United States govern
ment 'agency, and is authorized to designate those items which shall be 
considered as arms, ammunition, etc. In addition, this section requires 
that persons engaged in the business of manufacturing, exporting, or 
importing, arms, ammunition, etc., register with the agency charged 
with the administration of this section pursuant to regulations. By 
executive order, the agency in charge is the Department of the Treas
ury. The penalty for any "willful" violation of this section is up to 
two years in prison and a $100,000 fine. GO The term "willful" under 
this statute has been interpreted to require proof that "the defendant 
voluntarily and intentionally violated a known legal duty not to ex
port the proscribed articles.'; 61 

This statute has been sustained against a challenge .that it is an 
unconstitutional delegation from Congress to the executive,\!2 and the 

6'fl'he National Commission recommended also retention as· a felony of 12 U,S.C. 95a, 
relating to embargo on gold bullion. See Final Report, § 1204, 

""The same penalty Is imposed for the wlllful making of any false statement in a regis
tration or license application. This proscription Is carried forward in the general false 
statements section of the proposed Code (section 1343). 

61 See United State8 v. Lizarraga-Lizarraga., 541 F,2d 826, 829 (9th Cir. 1976), 
62 See Samora v. United State8, 406 F,2d 1095 (5th Cir. 1969). 
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regulations promulgated with respect to materials for which export 
licenses are required have also withstood similar attack.S3 

50 U.S.C. 1701-1706, the International. Emergency ~conom!c 
Powers Act, enacted in 1977, grants authorIty to the ~resldent, m 
dealing with an externally caused "unusual and extraord.mary threat 
with respect to which 3, national emergency has been declared", that 
involves the national security, foreign policy, .01' economy of. the 
United States, to investigate, regulate, or prohibit, under regulatIOns 
as may be prescribed and by means of licenses or otherwise, trans
actions in foreign exchange, transfers of credit or payments to the 
extent they involve any interest of a foreign country or a foreign 
national, importing or exporting of currency or securities, and any 
possession or manner of transaction concerning property in which 
any foreign country or foreign national has an interest. Under 50 
U.S.C. 1705 (b), a willful violation of any license, order, or regula
tion issued under the Act subjects the violator tQ a ten-year prison 
term and a $50,000 fine. 

50 U.S.C. App. 3(a) provides that it shall be unlawful for any per
son in the Unjted States, except with the license of the President, to 
trade, or attempt to trade, directly or indirectly, with, to, from, for, 
on account of, for the benefit of, or on behalf or, any other person, 
"with knowledge or reasonable cause to believe that such other person 
is an enemy or an ally of an enemy, or is conducting or taking part in 
such trade. directly or indirectly, for, or on account of, or on behalf oI, 
or for the benefit of, an enemy Or ally of an enemy." The penalty for 
1\ willful violation of this section is imprisonment for up to ten years 
and a $10,000 fine.64 To constitute an offense under this statute the 
party traded w~th must in fart have been an enemy or an ally of an 
enemy; trade wIth a person not an enemy, even though the defendant 
believed and had cause to believe that he was, does not violate thiR 
section.65 

50 U.S.C. App. 5 (b) provides that during time of war or any other 
period of national emergency declared by tne President, the President 
may, throup:h any agency he may designate, and under' such rules and 
regulations as he may prescribe. in effect regulate foreign trade by pro
hibiting financial transactions and freezing forei,!pl assets. Under 50 
U.S.C. App. 16, a "willful" violation of this section is punishable by 
up to ten years in prison and a $10,000 fine. 

This statute has been npheld against a claim that it represents an 
unconstitutional delegation of power to the executive 66 and its validity 
was sustained in the context of a refusal bv an importer to 
obtain a license, required under the section, for th"e importation from 
North Vietnam of materials subject to First Amendment protection.67 

50 U.S.C. App. 2405 (b) provides that whoever "willfully exports" 

tl3 See United States v. Stone, 452 F.2d 42 (8th Clr. 1971). 
'" See 50 U.S.C. App. 16. 
00 See United States v. Leiner, 143 F.2d 298 (2d elr. 1944). However. the circumstances 

In Leiner could give rise under this Code to a prosecution for an attempt to violate this 
statute. See section 1001. 

"" See 'I'callus v. Rellional Commis8ioner of CI/stoma, Region II, 404 F.2d 441 (2d Cir. 
1965), cel·t. denied, 394 U.S. 977 (19fl9). 

61 See Veteran8 ond Reservists for Peace in Vietnallt v. Rellionrtl 00mmis8ioner of OU8-
to?"8. Region II, 459 F.2d 676 (3d elr. 11)72), cert. denied, 409 U.S. 933 (1972) ; see also 
N16T8e'lt v. Secretary of TrlJ(],8!tr/!, 424 F.'2d 833 (D.C. Clr. 1970). 
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anything contrary to the provisions of the Export Administration Act 
of 1969, 50 U.S.C. App. 2401-2413, with "knowled~e that such exports 
will be used for the benefit of any Communist-dommated nation," may 
be punished by up to five years in prison and fined up to $20,000 or five 
times the value of the exports involved, whichever IS greater. 
9. The Offe'1l.8e 

Subsection (a) provides that a person is guilty of an offense if he 
"violates" any of the sootions discussed above. The term "violate" is 
defined in section 111 to mean in fact to engage in cond.uct that 
is pI'OSCribed, prohibited, declared unlawful, or made, subject rt:o a 
penalty. Thus tlms sootion inconporates the elements of the varIOUS 
~rovisions referred to in paragraphs (a.) (1) through (a) (6). The 
JUTdisdiclional scope of these present laws is also continued !through 
the operaJtion of section 201 (b) (2). 

With respect to culpability, the Committee endorses the interpreta
tion of the term "willful" under 22 U.S.C. 2'778 in Unite.d States v. 
Lizarraga-Lw(l!f1"aga, 8upr'a note 61, and believes that tIllS interpreta
tion is appropriate with respect to the other offenses carried forward 
in tIlls section. While the standard of intentional violation of a known 
Jegal duty is very strict, it is nonetheless apt to define the class of regu
latory offenses involving international transactions that are suitable 
for serious felonv treatment. Accordingly, this culpability st.andard 
has been incorporat.ed into each of the statutes cross-referenced in this 
section via the conforming amendments. 

The National Commission (as well as S.l in the 94th Congress) 
would have modified t.he prevailing culpability test by requiring an 
intent to conceal any matter from a g-ovel'11ment agency authorized to 
administer the statute, or knowledge that t.he actor's conduct obst.ructed 
or impaired the administration of thE:' statute or any Federal govern
ment function. 68 The purpose was to penalize only those violations 
that caused or were likely to cause significant adverse results. The 
Committee believes, however, that prosecutorial discretion may be 
relied upon to prevent It prosecution from being commenced where the 
violation, although intentional and in contravention of a known legal 
duty, is nevertheless trivial. 
fl. (hading 

.An offense under this section is graded as a Class D felony (up to 
five years in prison). This is below the ten-year maximum authorized 
by each of the statutes here covered, with the exception of 22 U.S.C. 
27'78. . 

STATUTE REPEALED 

18 U.S.a. 953, the so-called Logan Act, punishes by up to three years 
in priso:r~ the una~thorized communication by a citizen of the United 
States WIth a foreIgn government or an officer or agent thereof, with 
"intent to influence the measures or conduct of 'any foreijrn govern
ment or of any officer or agent thereof, in relation to any disputes or 
controversies with the United States, or to defeat the measures of the 
Unit.ed States." Applications for redress of any injury that the com
mumcator may have sustained from a foreign government or its agents 
or officers 'are exempted from the prohibition . 

.. See FInal Report, § 1204, 
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Although the Act enjoys a venerable history dating from 1799, it 
has not been used for prosecution and is constitutionally suspect, both 
on grounds of yagueness and undue i.nterierence ~i~h free speech.69 As 
noted bya semor counsel to the NatIonal CommIsslon, who called for 
repeal of the statute: 70 

(I)nsofar as there is a need to protect foreign relations 
from private 'acts, the 'prohibited conduct can be covered by 
perjury and false statements, impersonation of officials and 
physical obstruction provisions. By its terms, correspondence 
containing ideas clearly identified as :individual action, ad
dressed to foreign offiCIals, could come within its scope and 
could be an instrument of political oppression. 

The Committee concurs 'and accorc1:i.ngly has not brought forward the 
Logan Act into the new Criminal Code. 

SunOHAl'TER B.-OFFENSES INVor,VING IMMIGRATION, NATURALIZATION. 
AND PASSPORTS 

(Sections 121i-1217) 

The offenses within this subchapter include the unlawful entry of 
an alien into the United States (section 1211) ; the smuggling of an 
alien into the United States (section 1212); the hindering of the dis
covery of an alien unlawfully in the United States (section 1213) , 
unlawfully employing an alien (section 1214) ; the fraudulent acqui
sition or improper use of evidence of citizenship (section 1215) ; and 
fraudulently acquiring or improperly using a passport (section 1216). 
Section 1217 contains some general provisIOns for the foregoing sec
tions. The purpose of these sections is to consolidate the many eXIsting 
offenses designed to assist government regulation of immigration, 
citizenship, and foreign travel by citizens. Generally speaking, an 
effort was made (1) to avoid interfering with existing policy; (2) to 
identify the parts of those present onenses which are covered by 
broader o;ffe~ses such as bribery, perjury, false statement~, forgery, etc., 
and to ehmmate those aspects from coverage under thIS subchaJ?ter; 
and (3) to distinguish between the offenses which ought to rem am in 
title 18 and those offenses which are regulatory in nature and should be 
transferred to other titles. 

SECTION 1211. UNLAWFULLY ENTERING THE UNITED STATES AS AN ALIEN 

1. In General and Present Federal Law 
This section combines into one offense t.he conduct currently em

bra~ed by 8 U.S.C. 1325, covering unlawful entry by an alien into the 
Umted States, and 8 U.S.C. 1326, covering reentry by an alien into the 
United States after deportation . 

.. See Waldron v. British Petroleum 00., 231 F. SuPp. 72, 88-89 (S.n,'N.Y. 1964). 
10 See Working Papers, p. 499. 
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8 U.S.C. 1325 provides that any "alien who (1) enters the United 
States at any time or place other than as designated by immigration 
officers, or (2) eludes examination or inspection by immigration offi
cers, or (3) obtains entry to the United States by a willfully false or 
misleading representation or the willful concealment of a material 
fact" is guilty of a misdemeanor punishable b~ up to six months in 
prison for the first offense; a subsequent convictlOn is a felony punish
able by up to two years in prison. 

With respect ,to the obtaining entry by concealment branch of this 
statute the courts have held that the entering by an alien into a sham 
marriage with a United States citizen in order to effect entry into this 
country violates the statute, irrespective of the validity of the marriage 
under State law.1 In addition, it has been held that there is extra
territori'al Federal jurisdiction over the offense under the "protective" 
principle 2 where the ,false representations were made to a United 
States consular official abroad.3 

8 U.S.C. 1326 proYldeS that "any alien who (1) has been arrested 
and deported or excluded and deported and thereafter (2) enters, at
tempts to enter, or is at any time found in the United States" is guilty 
of a felony punishable by up to two years in prison unless "prior to his 
reembarkation at a place outside the United States or his application 
for admission from foreign contiguous territory, the Attorney General 
has expressly consented to such alien's reapplying for admission i or 
with respect to an alien previously excluded and deported, unless such 
alien shall establish that he was not required to obtain such advance 
consent under this chapter or any prior act." 

With respect to the meaning of the term "deported," it has been 
held that an alien's voluntary departure from this country following 
the issuance of an order of deportation constitutes a deportation within 
the intent of this statute, notwithstanding that the alien was unaware 
df the existence of the depol~tation order.' Similarly, it is no defense 
to a charge of illegal entry that the prior deportation v. as to the wrong 
country ~ and an alien may not defend on the ground that 1:lhe prior 
deportaition order was unl,awfu1.6 It is 'also dear that a specific intent 
to reenter the Un1ted Sta;tes illegally is not an element of the -crime: 

Recently in United States v. lV ong Kim Eo," the Fifth Circuit 
adopted a restrictive and novel interpretation of the word "arrest" 
in this statute, while intimating that Congress might wish to amend 
the law. The requirement for an "arrest" as well as an exclusion or 
deportation of an alien apparently arises from the fact that prior to 
1956 a physical arrest of an alien was a prerequisite to a deportation 

~ See Lutwak v. Uf1;:.tec! States, 344 U.S, 604 (1953) ; United States v. Rubenstein, 11>1 
F.2d 915 (2d Cir.). cert. denied, 326 U.S. 766 (1945); United States v. ,PantelaportlollB, 
336 F.2d 421 (2d CIr. 1964). But compare United states V. Diogo, 320 F.2d 898 (2d Cir, 
1963), construing more narrowly the false statement branch. 

• See the dIscussion of jurIsdiction generally in connection with chapter 2 of the pro
posed Code. 

• See Rooha v. United States, 288 F.2d 545 (9th Ctr.), cert. denied, 366 U.S, 948 (1961) • 
• See OorsetU v. McGrath, 112 F.2d 719 (9th CIr. 1940) ; see also A.rriaga-Ramirez V. 

United States, 32;; F.2d 857 (10th Cir. 1963) ; United States v. Maisel, 183 F,2d 724 (3d 
Cir. 1950). . 

G See United States ew reI. Bartsch v, Watkins, 175 F.2d 245 (2d Cir. 1949). 
• See United States v. GonzaleZ-Parra, 438 F.2d 694 (5th Cir.), cert. denied, 402 U.S. 

1010 (1971) ; United States v. Bruno, '328 F. SuPP. 815 (W.D. Mo. 1971) ; compare Unitect 
States v. Bowles, 331 F.2d 742 (3d Cir.) , rehearing denied, 334 F.2d 325 (1964). 

T See Pena-OcwanWas v. United States, 394 F.2d 785, 78s.:-790 (9th Cir. 1968) ; see also 
A.rriaua-Ramirez V. United States, 81lpra note 4; United States v. Maisel, 8upra note 4. 

8466 F.2d 1298 (5th Cir.), rehearing denied, 472 F.2d 720 (5th Cir. 1972). 
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proceeding. 'Thereafter, however, the Immigration and Naturalization 
Service by regulation instituted a show cause order procedure under 
which an alien would not necessarily be placed under arrest or have 
his llberty restrained even :after he was found de!portaJble." In Wong 
Kim B 0, the show cause order procedure was followed, the alien was 
ordered to depart, and did so without having been subjected to formal 
restraint. On appeal from his conviction for reentering the country 
he raised the novel argument that he could not be found guilty under 
8 U.S.C. 1326 because he had never been "arrested and deported"as 
required under law. The court of appeals upheld the contention, 
holdin~ that the "arrest" language had to be given substantive effect 
and pOlllting out that Congress had not amended the law since 1956 
when the new procedure was adopted. It held in effect that, in order 
for a conviction to lie under this section, the I.N.S. must issue a war
mnt of deportation following a deportation order. 
~. The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if, 

"bei.ng an alien, he: (1) enters the United States at a time or place 
other than a time or place designated for such entry under a fed
eral statute, or a re~ulation, rule, or order issued pursuant thereto; 
(2) eludes examinatIon or inspection by an immigration officer; (3) 
obtains entry into the United States by fraud; Or (4) enters, or is 
present in, the United States afte!' having been deported from the 
United States under an order of exclusion or deportation." 

As under present law, it is an element of the offense that the defend
ant is an alien. The Committee intends that existing evidentiary doc
trines under 8 U.S.C. 1325 and 1326 continue in effect as to this ele
ment. Thus, if the government proves that the status of the defendant 
as an alien was established at a prior proce'eding, that status is pre
sumed to have continued until the contrary is shown.10 Moreover, if the 
defenda.nt's alienage was litigated at a prior criminal trial, the gov
ernment can invoke the doctrine of collateral estoppel and thereby 
establish the defendant's alien status up to the date of the prior 
conviction.ll 

ParagraRh (1) is a recodification of 8 U.S.C. 1325(1) except that 
the words 'under a federal statute, or a regulation, rule, or order is
sued pursuant thereto" have been substituted for the words "by immi
gration officers." The reason for the change is to make clear that the 
standard for determining whether an alien properly entered the coun
try is to be found in the statute and the rules and re~lations issued 
pursuant thereto and not in the actions of an immigratIOn officer. Thus 
~here an alien bribes an immigration officer to permit him to enter, 
It would not be a defense to a prosecution under this subsection that the 
alien entered at a time and place designated by the immigration 
officer. 

Paragraph (2) is identical to existing 8 U.S.C. 1325(2) and no 
substantive change in construction is intenaed. 

• See id. at 723. 
10 See e.g., Farrell v. United State8, 381 F.2d 368 (9th Cir.), cert. denied, 389 U.S. 963 

(lOfl7). 
11 See Pena-Oabanilla8 v. United State8, 8upra note 7 at 786-788. 
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Paragraph (3) codifies 8 U.S.C. 1325(3). The CUlTent language 
"willfully false or misleading representation or the willful concea1-
ment of a material fact" has been replaced by the simpler phrase "by 
fraud." '1'his term is defined in section 1217 to include conduct de
scribed in sections 1301(a) (which includes defrauding the govern
ment in any manner) and 1343 (a) (1) (A.) through (F). This amply 
covers the conduct proscribed by 8 U.S.C. 1325(3) and perpetuates 
the interpretations of that current provision as including such schemes 
as sham marriages in order to gam entry into the Ulllted States. 

Section 1217 also provides that, to the extent conduct described in 
section 1343 (a) (1) (A.) through (F) is an element of an offense de
i:lcribed in this subchapter, the provisions of section 1346 (b) (2) and 
(c) (2) that apply to section 1343 (Making a False Statement) apply 
also to this subchapter. Those portions of section 1346 contain a defini
tion of materiality and an affirmative defense of retraction, and aJ.'e 
discussed in connection with subchapter E of chapter 13. 

Paragraph (4) is designed to replace 8 U.S.C. 1326. In the main, 
the Committee intends no substantive change from existing law. Thus, 
knowledge of the issuance of an order of deportation prior to the 
alien's departure is not an element of the offense/2 and the invalidity 
of the deportation order may not be raised as a defense to the 
prosecution.13 

The Oommittee, however, has eliminated the requirement of an 
"arrest and" deportation now found in 8 U.S.C. 1326. As the court 
in United State8 v. Wong Kim Eo, 8upra, noted in light of the show 
cause procedure ado]?ted by the Immigration and Naturalization Serv
ice, there is no neceSSIty for a formal arrest to accompany a deportation. 
Oonsequently, there is no reason to include such an element in the 
statute. The gravamen of the offense is reentering the United States 
after having been deported; whether or not the alien was arrested 
as part of the deportation procedure is of no moment in terms of 
effectuating the policy of the statute. 

The branch of this paragraph referring to an alien being "present 
in" the United States carries forward the similar provision in 8 U.S.C. 
1326 punishing an alien who is "found in." the United States after 
having been deported. The significance of this provision is principally 
procedural. For one thing, the defendant may be prosecuted in any 
judicial district where he is found and need not be returned to the 
district where he entered.14 In addition, the language makes clear that 
the offense is to be deemed a continuing one for purposes of the statute 
of limitations, so that.an alien merely by remaining concealed for a 
number of years cannot escape prosecution for his illegal entry. This 
accords with currentlaw.15 

1Jl E.g., Oorsetti v. M oGrath. supra note 4. 
13 As pointed out In United States v. GonzaleZ-Parra, supra note 6, this seems clearly to 

have been 'Congress' Intention In '8 1J.'S.C. 1326 Since, in enacting a comprehensive BY'8tem tor 
judicial review of all deportation orders In 8 U.S.C. 1105. Including such a system in 
regard to some criminal lJroceedlngsl It failed to provide for such review In relation to a 
prosecution under 8 U.S.C. 1326. Tne court In Gonzalez-Parra further held that fnJlure 
to permit collateral attack on the deportation order In the criminal prosecution was not 
Invalid, since aliens wishing to contest the legality of their deportation have ample oppor
tunity for judicial review In the form of n direct appeal from the deportation order. If 
they Instead leave the country without challenging the order. they may not In effect obtain 
a delayed deciSion on Its validity by Illegally reentering the United States. The Committee 
specl,ftcally endorses this construction of the statute and Intends that It be carried forward 
ull'5er section 1211(a) (4). 

1< ct. United States v. Oores, 356 U.S. 405 (1958). 
15 United States v. Bruno, supra note 6 at 825; see also section 511 (Time Limitations). 
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B. Oulpability 
The common element of "being an alien," applicable to each of the 

offenses in this section, is an eXlsting circumstance. Since no culpa
bility standard is specifically designated, the applicable state of mind 
that must be proved is at least "reckless," i.e., that the offender was 
aware of but disregarded the substantial risk that he was an alien.16 

In paragraph (1), the conduct is entering the United States. Since 
no culpability level is specifically prescribed, the applicable state of 
mind that must be proved is at a minimum "knowing," i.e., that the 
offender was aware tlutt he entered the United States.17 Hence if the 
defendant was drugged and transported across the international 
boundary in the course of a kidnapping, he would not be guilty under 
this section, although still liable to deportation.18 

The element that the entry into this country was at a time or place 
other than designated for such entry in a Federal statute, or a regula
tion, rule, or order issued pursuant thereto, is an existing circumstance. 
Since no culpability standard is specifically set forth, the applicable 
mental state that must be shown IS at least "reckless," i.e., that the 
offender was aware of but disregarded the substantial risk that his 
entry was at a time or place not designated by law. 

IIi paragraph (2) the conduct is eluding e:-ramination or inspection. 
The applicable mental state is at least "knowing." The fact that the 
examination or inspection eluded was by an "immigration officer" is an 
existing circumstance as to which the applicable state of mind is 
"reckless. " 

In paragraph (3) the offense consists entirely of conduct and the 
applicable state of mind that must be proved is at least "knowing." 

In paragraph (4) the conduct is entering or being present in the 
United States. Since no culpability standard is specifically designated, 
the applicable state of mind that must be shown is at a minimum 
"knowing." The element that the entry or presence occur after the 
alien was deported from the United States under an order of exclusion 
or deportation is an existing circumstance. Since no culpability level is 
specifically prescribed, the applicable state of mind that must be 
proved is at least "reckless," i.e., that the offender was aware of but 
disregarded the substantial risk that he was ordered deported. Thus, 
where an alien leaves the country after the conclusion of deportation 
proceedings and after the issuance of a deportation order, but without 
having received actual notice of such order, he could nevertheless be 
guilty under this section if he reentered the United States, if it were 
determined that he was aware of the risk that a deportation order had 
been issued but disregarded that risk and his disregard constituted a 
gross deviation from the standard of care a reasonable person would 
have exercised. As previously noted, this is consistent with existing law 
which holds that knowledge of the issnance of an order of deportation 
is not required. 

,. See sections 303(b) (2) and 302(c) (11. Current case law does not appear to address the 
qnestlon of the mental state that must be sbown a'S to tbe alienage element. 

17 See sections 303(b) (1) and 302(b) (1). 
,. On the other band. an allen wbo Intended to enter the United States illegally but who 

was asleep or unconscious when the vehicle In which he was a passenger crossed tbe Inter
national boundary would be gullty. since proof of the higher mental state-Intentionally
also satisfies this culpablllty requirement. See section 303(c) (1). 
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S. Affirmative D~fen8e8 
Subsection (b) retains two existing defenses to prosecution under 

this section except that, instead of characterizing these defenses as 
exclusions, as done in 8 U.S.C. 1326, they are made affirmative de
fenses. Thus it is an affirmative defense under paragrapJ! (a) (4) if, 
prior to the alien's reemharkation at a place outside the United States 
or his application for admission from foreign contiguous territory, 
the alien obtains the express consent of the Attorney General to reapply 
for admission into the United States or if the alien had previously 
been deported under an order of exclusion (not deportation) and was 
not required by a Federal statute, or a regulation, rule, or order issued 
pursuant thereto, to obtain the advance consent of the Attorney Gen
neral. By stating these situations as affirmative defenses (i.e., defenses 
as to which the alien bears the burden of proof by a preponderance of 
the evidence), the issues of burden of proof and mistake !l,re resolved 
with greater precision than under 8 U.S.C.1326.19 

4. J uri8aiation 
No jurisdictional subsection is included in connection with this sec

tion. Therefore, Federal jurisdiction over an offense hereunder is gov
erned by the provisions of section 201 (b) (2). Under section 204( e), 
extraterritorial jurisdiction also extends to these offenses. This accords 
with present law. 
S. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison) if the offender uses a "passport, certificate of 
naturalization or citizenship, immigrant or nonimmigrant visa, border 
crossing identification card, alien registration receipt card, or other 
document prescribed by statute or regulation for entry into, or as evi
dence of authorized stay in, the United States, that is counterfeited or 
forged or that pertains to another person." Class E felony grading 
(up to two years in prison) applies where the offense is committed 
under subsection (a) (4) and the alien previously has been convicted 
of that same offense or of any Federal, State, or foreign felony.lio In 
any other case, an offense under this section is graded as a Class B 
misdemeanor (up to six months in prison). 

This grading scheme departs significantly from current 8 U.S.C. 
1325 and 1326. Instead of all first offenses under 8 U.S.C. 1325 being 
six-month misdemeanors and any subsequent offense being a felony, 
and instead of all violations of 8 U.S.C. 1326 being felonies, this sec
tion accords felony treatment only in the most serious types of section 
1325 violations (i.e., where the defendant uses a forged or counterfeit 
entry document) and only in the section 1326 kind of circumstance in 
the event the offender is a recidivist or has a prior felony conviction. 
The enumeration of the types of documents whose improper use will 
lead to enhanced grading under this section is set forth in detail to 
overcome the possibility of a restrictive reading such as was given to 

,. See United States v. Lazarescu, 104 F. Supp. 771, 778 (D. Md.), atf'd, 199 F.2d 898 
(4thClr. 1952) ; see also Working Papers, p. 512. 

20 These terms are defined In section 1H (see the definition of "felony" therein). 
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similar but less precise la,nguage in United States v. Oampos-Serrano,21 
as not including an alien registration receipt card. 

SEOTION 1212. SMUGGLING AN ALIEN INTO THE UNITED STATES 

1. In General 
This section embraces conduct currently covered by 8 U.S.C. 

1324:(1), the basic alien smuggling provision, as well as 8 U.S.C.1327 
(concerning aiding aliens excludable as subversives in entering the 
United States) and 8 U.S.C. 1328 (concerning importation of aliens 
for immoral purposes) . These sections are consolidated in section 1212 
by a single offense that prohibits any person from knowingly bring
ing into the country any alien not properly admitted into the United 
States or lawfully entitled to enter or reside here. 
~. Present Federal Law 

8 U.S.C. 1324(1) punishes by up to five years in prison any person 
who "brings into or lands in the United States, blf. any means of trans
portation or otherwise," or attempts so to do, 'any alien, including 
any alien crewman, not duly admitted by an immigration officer or 
not lawfully entitled to enter or reside within the United States under 
the terms of this chapter or any other law relating to the immigration 
or expulsion of aliens." 22 

It has been held that the words "brin~ into" are more comprehen
sive than the word "lands in" and are mtended to cover those cases 
where an actual landing or placing of aliens on shore could not be 
effected (e.g., where the aliens are brought only to within the terri
torial waters of the United States) .23 

Moreover even if an alien has proper entry papers and is entitled to 
enter the United States, it is a violation of this section to brin~ such 
an alien into this country if he has not been duly admitted by an Immi
gration officer.24 In addition, while this statute is strictly construed to 
require active conduct on the :earl of the defendant, there can be a 
violation of this section even If the defendant does not personally 
transport the alien into this country. Thus, where a person takes money 
from aliens, gives them false identification, purchases commercial air
line tickets, and accompanies them to the United States, such conduct 
is sufficient to constitute a violation of this section.25 Furthermore, it 
is not necessary that the aliens be transported in a vehicle or other 
conveyance. It would, for example, be a violation of this section to 
provide a guide to bring aliens across the border on foot.26 

111 404 U.s. 293 (1971). The Court so held for purposes of 18 U.S.C. 1546. which pro
scribes, inter alia, possession of a forged or counterfeit "immigrant or nonimmigrant visa, 
permit or other document required for entering Into the United States." Although It Is by 
no means certain that the Court would Interpret that Identical language In the same way 
In the context of this section, where the language Is used for grading purposes, the Com· 
mlttee deemed It wise to resolVe all doubt as to Its intent by describing with precision the 
types of docnment!' whose misuse it conRiders most Redous. 

22 This section defines three other offenses as well. Paragraph (2) prohibits the trans
porting of allens known to be Illegally In this conntry; paragraph (3) prohibits the 
concealment or harboring of aUens Illegally In this country; and paragraph (4) prohibits 
the encouragement or Inducement of an allen to enter this country lllegally. Paragrallh~ 
/2} and (3) are ~ssentlallY carried forward In the following section (1213). Paragraph 
(4) will be covered by the general complicity section (401). 

:!3 See Niddletolt v. United State8, 32 F.2d 239 (5th Clr. 1929) . 
.. See Bland v. United State8. 299 F.2d 105 (5th Clr. 1962). 
""See United State8 v. Wa8hington, 471 F.2d 402 (5th Clr.) cert. denied, 412 U.S. 930 

( 1973). 
,. See Oarranza-Ollaide;: v. United StateB, 414 F.2d 503 (9th Clr. 1969). 
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. 8 U.S.C. 132'7 makes it an offense punishable by up to five years in 
prison to aid, assist, or procure the entry into the United States of 
celtain aliens characterized as subversives. 

8 U.S.C. 1328 makes it a separate offense punishable by u~ to ten 
years in prison to import any alien into the United States ' for the 
purpose of prostitution or for any other immor9J purpose," or to hold 
any alien for such purpose in pursuance of such illegal importation. 
or to keep, maintain, control, support, employ, or harbor any alien 
in any house or other place for such purpose in pursuance of such 
illegal importation. 

Since the classes of aliens covered by these two statutes are not en
titled to enter the United States,27 any person bringing such aliens 
into this country would of necessity violate 8 U.S.C. 1324. The sole 
apparent reason for separate treatment is the higher grading permitted 
under 8 U.S.C. 1328. 
3. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
"brings into the United States an alien who he knows is: (1) not ad
mitted for entry into the United States by an immigration officer; or 
(2) not lawfully entitled to enter or reside within the United States." 

This section is intended to carry forward the proscriptions in 8 
U.S.C. 1324 (1), as well as the judicial interpretations previously dis
cussed that have been given to that statute.28 It should be noted that the 
existing statute contains the phrase "including an alien crewman." 
This was added in 1952 to overcome prior rulings that alien crewmen 
were not within the class of aliens covel'ed.29 Although proposed sec
tion 1212 does not itself refer to alien crewmen, the definition of 
"alien" in section 1217 explicitly provides that the term includes alien 
crewmen, The Committee deems that the J?hrase "under the terms of 
... any ... law relating to the immigrabon or expulsion of aliens" 
in 8 U.S.C. 1324 is implicit in the concept of "not entitled to enter or 
l'esid~ within the United States" and thus may be omitted without 
creatmg any problem of statutory vagueness.30 

The condnct in this section is bringing into the United States an 
alien. Since no culpability standard is specifically prescribed, the ap
plicable state of mind that must be shown is, at a minimum, "know
mg," i.e., that the offender was aware of the nature of his actions. 
Thus, for example. where an alien stows away on a vessel or air
craft, there would be no violation of this section since the operator 
of the yessel .01' aircraft would not Imow that he was bringing the 
person mto tlus country. 

The element that the alien has not been admitted to the United 
States by an immigration officer or is not Ia wfully entitled to enter 
or reside within the United States is an existing . circumstance. The 
?ulpability level is specifically designated as "knowing," thus requir
mg proof that the offender was aware or believed that the circum
stance existed.a1 This is in accordance with the current law. 32 

Z1 See 8 U.S.C. 1182. 2. The phrase "or lands In," which appears In 8 U.S.C. 1324, was deleted ns unnecessary 
In view of the judicial construction of the term "brlnl!S Into" as incorporating "lands." 

.. See Umted States em ;'61. RiDS V. Day, 24 F.2d 654 (2d Cir.), cert. denied, 277 U.S. 
604 (1928) : Weedin v. Banzo Okada. 2 F.2rl 321 (9th Cir. 1924), 

30 See United State8 V. Bunker, 532 F.2(1 1202 (9th Clr. 1976) ; Bland v. United Slates, 
8upra note 24, at 109. 

31 See section 302(b) (2). 
32 See Bland v. United States, supra note 24 at 107-108. 
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The element that the person brought into the Un~t~d States is a? 
"alien" is an existinO' circumstance. Since no culpabIlIty standard IS 
specifically prescribed, the applicable state of mind that must be shown 
is at a minimum, "reckless," i.e., that the offender was aware of but 
disreO'arded the substantial risk that the circumstance existed. In view 
of th; offense's specific requirement of knowledge of the fact ~hat ~he 
irrc1ividual has not been admitted to the country by an Imlmgrabon 
officer or is not lawfully entitled to enter or reside within the United 
States, however, in a practical sense the offense also requires "knowl
edge" of his status as an alien. For, since it is common knowledge tllat 
a citizen has a right to enter and reside in this country,H3 if an offender 
knows that the person he is bringing into the country has not been 
admitted by an immigration officer or is not lawfully entitled to enter 
or reside in the country, he will in all likelihood also know him to be 
an alien. 
4. Jurisdiction 

No subsection relating to jurisdiction is contained in this section. 
Accordingly, by the operation of section 201 (b) (2), there is Federal 
jurisdiction over an offense herein if it is committed within the genera] 
or special jurisdiction of the United States as defined in sections 202 
!\nd 203. In addition, section 204 (e) extends extraterritorial jurisdic
tion over this offense ns one involving the entry of persons in the 
United States. S4 

.5. Grading 
An offense under this section is graded as a Olass D felony (up to 

five years in prison) if the actor engages in the described conduct 
either (1) as consideration for the receipt, or in expectation of the 
receipt, of anything of pecuniary value,s5 or (2) with knowledge that 
the alien intends to engage in conduct in the United States constitut
ing a Federal or State felony. This highest grading level is designed 
in part to carry forward the increased penalties under 8 U.S.C. 1328. 
However, the specific prohibitions of that statute with regard to crimes 
of prostitution or related offenses are here broadened to include knowl
edge that the alien intends to engage in conduct constituting any 
Federal or State felony.so The 8cie?~ter element applies only to the 
alien's intended conduct; the fact that the conduct known to be in
tended, by the ali~n is a felony under Federal or State law is, by the 
operatlOn of secbon 303(d) (1) (A), not a circumstance as to which 
Itny mental state need be shown. 

An offense under this section is graded as a Class E felony (up to 
two years in prison) if the actor engages in the conduct knowing that 
the alien is a member of the class of aliens that, in fact, is excludable 
from the United States under 8 U.S.C. 1182(a) (27), (28), or (29). 
These sections cover aliens classified as subversives, whose entry into 
the United States 8 U.S.C. 1327 makes it a separate offense to assist, 
aid, Or procure. 

All other violations of this section are graded as Class A 
misdemeanors (up to one year in prison). 

33 Worthy v. United State8, 328 F.2d 386. 394 (5th Clr. 1964). 
M See Olaramont v. United states;.. 26 F.2d 797 15th Cir. 1'928) ; but see Yenkichi Ito v. 

Uniterl States, 64 F.2d 73, 75 (9th t;ir.l. cert. den ed, 289 U.S. 762 (1933). 
"" The term "anything of pecuniary value" is defined in section 111. 
00 Compare United States v. Baker, 136 F. SU1'P. 546, 549-MO (,S.U.N.Y. 1955). 
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The purpose of this three-tiered grading system, which is similar 
to that recommended hy the National Commission,87 is to distinguish 
between conduct deserving of felony treatment and that for which 
misdemeanor treatment will suffice. Thus professional smugglers who 
derive income from illegally bringing aliens into the United States are 
dealt with most severely. 

Under this section, the bringing in of mUltiple aliens, if charged in 
only a single count, will be subject to only a single sentence.as How
eve:r, if charged in separate counts, the Committee intends, as under 
present law, that a separate sentence may be imposed for each count, 
regardless of whether all the aliens were brought in at the same time 
and in the same vehicle.39 

SECTION 1213. HINDERING DISCOVERY OF AN ALIEN UNLAWFULLY IN THE 
UNITED STATES 

1. In Geneml 
This section is designed to proscribe conduct that assists an alien 

illegally in the United States from being discovered and apprehended. 
This provision is essentially an accessory-after-the-fact statute and its 
langua~e incorporates that employed in the general section dealing 
with hmdering law enforcement (section 1311(a) (1) (A) through 
(D) ). Section 1213 is given separate treatment because of complex 
grading distinctions that exist between the two sections and the need to 
apply special definitions as set forth in section 1216. 
g. Present F eae'l'al Law 

Section 1213 covers conduct currently proscribed by 8 U.S.C. 1324 (2) 
and (3). 

Paragraph (2) of the present statute makes it an offense punishable 
by up to five years in pnson for any person, "knowing" that an alien 
not duly admitted by an immigration officer or not lawfully entitled 
to enter or reside within the United States "is in the United States in 
violation of Jaw, and knowing or having reasonable grounds to believe 
that his last entry into the United States occurred less than three years 
prior thereto, transports, or moves, or attempts to transport or move, 
lsuch alien] within the United States by means of a transportation or 
otherwise, in furtherance of such violation of law." 

Despite its rather in artful draftsmanship, this statute has been 
sustained against an attack for vagueness as well as against a claim of 
invalidity as applied to an intrastate tl'ansportation.40 It has been 
construed as not forbidding the transportation of an alien, entitled to 
be in the United States to work in a certain area, to another area where 
he was not entitled to be.41 

Paragraph (3) punishes by up to five years in prison any person who 
"willfully or knowingly conceals, harbors, or shields from detection," 
or attempts to do so, in any place, including any building or means of 
transportation, "any alien ... not duly admitted by an immigration 

:n See Flnet! Report, § 1222 (2). 
". Compnre 8erent!no V. United f'tates, 36 F.2d 871 (lat Clr. 1930). 

93~' ~i~5~f~a . .Jfllrrlllo v. United State8, 264 F.2d 240 (9th Cir.). cert. denied. 360 U.S. 

,. Sl,ee UnUed States v. G'!.nzalez-Hernandez, 534 F.2d 1353 (9th Cir. 1976) ; Herrera v. 
Unite,l States, 208 F.2d 210 (9th Clr.), cert. denied, 347 U:S. 927 (1954) ; Vella Murrillo 
v. UlIited States, supra note 39. 

U See United States v. Orejel-Tepeda, 194 F. SuPp. 140 (N.D. C1t1. 1961). 
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officer or not lawfully entitled to enter or reside within the United 
States." The statute contains a proviso that "employment (including 
the usual Rnd normal practices incident ,to employment) shall not be 
deemed to constitute harboring." 

Although some older cases indicated that "harbor" was limited to 
acts of a clandestine or surreptitious 'nature,42 the stllitute following 
its revision in 19'52 has been uniformly construed, in light of its legis
lative history, as reaching 'any furnishing of shelter Or refuge and as 
not confined to clandestine sheltering only.48 

8 U.S:C. 1324 has been interpreted to require knowledge that the 
alien is illegally in the United States.44 The proviso has been chal
lenged as creating an arbitrary and discriminatory classification, but 
its validity has been sustained (-although some courts have commented 
cmtically on the apparent lack of fairness of punishing only the alien 
and not the employer) .45 

3. The Offense 
Subsection (a) pl'ovides that a person is guilty of an offense if he 

"interferes with, hinders, delays, or prevents the discovery or appre
hension of an alien, knowing that such alien is unlawfully within 
the United States, by engaging in any conduct described in subpara
graphs (A) through (D) of section 1311 (a) (1) (Hindering Law 
Enforcement) ." 

The conduct referred to in section 1311 (a) 1 is discussed in con
nection with that section and that discussion is incorporated here.46 

Unlike 8 U.S.C. 1324, this section does not include an express exclu
sion of "employment" from the prohibition against harboring. How
ever, the Committee intends that the term "harboring" as used in 
section 1311 (a) (1) (A) not extend to employment, or the usual and 
normal practices incident thereto. Thus, the Committee intends no 
change from current law in this regard,41 Similarly, although the em
ployment of an alien may aid him in that it provides him with money, 
the money is furnished in compensation for the alien's services and 
does not constitute the "providing" punishable under section 1311 (a) 
(1) (B). 

With respect to tlw transporting offense in 8 U.S.C. 1324, this sec
tion eliminates the restriction therein that the transportation must 
occur within three years of the alion's last lrnmyn entry into the United 
States; under this section, providing transportation to any alien 
known to be illegally in the United States will be an offense, regardless 

.. See Susujar v. United States, 27 F.2d 223 (6th Clr. 1928) ; United States v. MaCk, 
112 F.2i1 290 (2d Clr. 1940). 

'" United States v. Lope~, 521 F.2d 437, 4110-441 (2d Clr.). cert. denied, 423 U. S. 995 
(1975) ; United: States v. Acosta De}])vaM, 531 F.2d 428-430 (9th Clr. 1976); United 
States v.Oantu, 557 F.2d 1173, 1180 (5th Clr. 1977), cert. denied, 434 U.S. 1063 (1978) . 

.. See Bland v. United states, supra note 24; United States v. Mack, Buprct note 42; 
UnitR(l States v. Holley. 493 F.2d 581 (9th Clr.l. cert. denied. 419 U.S. 861 (1974) • 

.. See United States v. Lopez, SUPI"I]' note 43, at 441-442; United States v. Acosta 
DeEvans, 811.pra note 43. at 430. 

,. Note that the affirmative defense in section 1311 (b) is applicable here to the extent 
that this spctlon incnrporaf'es bv referenre the condllrt In section 1311 (a) (1) (C\. 

'1 The Committee also intends that "harboring" be given the construction announced tn 
the Lope~, Oantu, and Aco8ta De}i}vanB cases. 8ttPm note 43. While this broader construc
tion (not limited to conduct of a clandestine or secret nature) underscores the 
apparent inconsistency In excluding employment from the prohibitions of this section 
and section 1311, the Committee believes that this Issue Is better suited for separate 
resolution outside the context of the new Criminal Code, and notes that, Insofar as em
ployment of Illegal aliens Is eoncerned. both the Executive and the Congress are actively 
studying the matter. 

51-508 0 - 80 - 18 
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of how long the alien has been in this country, if the transportation 
interferes with, hinders, delays, or prevents the alien's discovery or 
apprehension. As under current law, however, this section does not 
penalize the transportation of an alien lawfully admitted to this 
country to work in a particular place to another place where he is not 
entitled to be.48 

The conduct in this section is interfering with, hindering, delaying 
or preventing the discovery of an alien, by engaging in any conduct 
described in section 1311(a) (1) (A) through (D). Since no culpability 
standard is specificallv set forth, the applicable state of mind that 
must be proved is at a minimum "knowing," i.e., that the offender was 
aware. of the nature of his actions.49 Thus, a truck driver who unwit
tingly transported an nJien who secreted himself in the vehicle would 
not be guilty under this section. 

The element that the alien is lmlawfully in the United States is an 
existing circumstance. The culpability level is specifically prescribed 
as "knowing," thus requiring proof that the offender was aware or be
lieved that the circumstances existed. 50 This is consistent with present 
law. 
4. JUfi8diotion 

This section contains no subsection specifying jurisdictional bases 
applicable thereto. Therefore, Federal jurisdiction over an offense 
herein is governed by the provisions of section 201 (b) (2). 
5. Grading 

An offense under this section is graded as a Class E felony (up to 
two years in prison) if the defendant engages in the conduct .as 
consideration for the receipt, or in expectation of the receipt, of any
thing of pecuniary value, Or with lmowledge that the alien intends to 
engage in the United States in conduct constituting a Federal or State 
felony.51 It is also a Class E felony if the defendant committed the 
offense with intent to obtain anything of value for placing the alien in 
the employ of another, or with intent that the alien be employed or 
continued in the f3mploy of an enterprise operated for profit. 52 Other
wise, the offense is graded as a Class A misdemeanor (up to one vear in 
prison). This gmdmg system is designed to distinguish fairlv between 
offenses deserving of felony treatment and those (e.g., committed by 
a relative for no consideration) which are not. It follows closely the 
recommendations of the National Commission.53 

SECTION 1214. UNLAWFULLY EMPLOYING AN ALIEN 

1. In General and Pre8ent Federal Law 
This section carries forward the felony offense created by Public 

Law 93-518 (December 7,1974) involving the employment of ineligi
ble aliehs by an unregistered farm labor contractor. 

"Of course. if the transportation were to prevent the alien's discovery or apprehension 
with respect to a crime he committed, the conduct would violate section 1311: but such 
transportation bpars little rp!evancl' to the purpo~es of this Rectlon dealing with the con
tro! of Illegal alien entry. See United States v. Orejel-Tejeda, supra note 41. 

•• See sections 303 (b) (1) and 302(c) (1). 
G. See section 302(b) (2). 
01 These provisIons are identical to two of the grading circumstances set forth in the 

prior Nertlon (12121 nnd the IInalv~ls there IR pl'rtlnent al"o In this context. 
G' The terms "anything of value" anw "enterprise" are defined in section 111. 
M See Final Report. § 1223 (2). 
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7 U.S.C. 2045(£) requires every farm labor contractor 54 to "refrain 
from recruiting, employing, or utilizing, with knowledge, the services 
of any person, who is an alien not lawfully admitted for permanent 
residence or who has not been authorized by the Attol'ney General to 
accept employment." 7 U.S.C. 204:8(c) supplies the penalty. It im
poses up to three years' imprisonment upon any farm labor contractor 
who violates section 2045 (f) "if the person committing such violation 
has failed to obtain a certIficate of registration pursuant to this Act or 
is one whose certificate has been suspended or revoked by the Secre
tary [ of Agriculture]." 55 

13. The Offense 
Subsection (a) provides that a person is guilty of an offense if, being 

a farm labor contractor who has failed to obtain a certificate of regis
tration, or whose certificate has been sus.l2ended or revoked, pursuant 
to the Farm Labor Contractor RegistratIOn Act of 1963, as amended 
(7 U.S.C. 2041 et seq.), he violates section 6(f) of that Act (7 U.S.C. 
2045 (f» (relating to employing the services of an alien not entitled 
to accept employment) . 

The term "violates" is defined in section 111 to mean, inter alia, in 
fact to engage in conduct that is proscribed, prohibited, declared un
lawful, or made subject to a penalty. Hence, this section preserves the 
elements (including culpability elements) contained in section 2045 (f). 
The requirement that the violator be a farm labor contractor who has 
failed to register or whose certificate of registration has been sus
pended or revoked brings forward '7 U.S.C. 2048 (c) which defines 
the class of potential offenders. The fact that a person is within the 
class is an existing circumstance. Since no culpability level is specif
ically set forth, the applicable state of mind to be proved is at least 
"reckless," i.e., that the person was aware of but disregarded the sub
stantial risk that he was in one of the categories described.56 

8. Juri8diotion 
This section contains no subsection specifying 1urisdictionaI bases. 

Under section 201 (b) (2), since the offense is descnbed outside title 18, 
jurisdiction of the offense is as provided for in the statute outside 
title 18. 
4. Grading 

An offense is a Class E felony (up to two years in prison). This is 
similar to existing law. 

SECTION 1215. FRAUDULENTLY ACQUTIUNG OR IMPROPERLY USING EVIDENCE 
OF CITIZENSHIP 

1. In General 
Seotion 1215 deals with the knowing obtaining for any person of 

certain citizenship-related actions or documents by means of fraud, the 
knowing use of official documentary evidence of naturalization or 
citizenship which has been unlawfully obtained, and the knowing use 
of lawfully issued documentary evidence of naturalization or citizen-

., The term "farm labor contractor" is defined in 7 U.S.C. 2042. 
(;/; 7 U.S.C. 2043 and 2044 govern the obtaining, suspension, and revocation of certificates or ~e/!IRtratlon. 
"" S~sections 303(b) (2) and 302(c) (1). 
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ship in order to establish the naturalization or citizenship of any per
son other than the one for whom such documents were lawfully issued. 
The purpose of this section is to protect the naturalization process and 
the documents that are generated in the course of that process from 
misuse. 
93. Pre8ent Federal Law 

Currently, there are several provisions in title 18 which deal with 
nationality and citizenship. Some of the acts proscribed by these 
provisions 'will be covered herein while other such acts will be covered 
-by different provisions of the new Code.57 Other sections, currently in 
title 18, will be retained but transferred to title 18 Appendix. 58 

18 U.S.C. 1423 punishes by up to five years in prison whoever know
ingly uses for any purpose any unlawfully issued or made order, cer
tificate, judgment, decree, or exemplification, showing any person to be 
naturalized or admitted to be a citizen, or any copy of such a document. 
No recent prosecutions under this statute have been reported. 

18 U.S.C. 1424 makes it an offense pllilishable b;V up to five years' im
prisonment for anyone in a naturalization or CItizenship proceeding 
(including an applicant, declarant, petitioner, Or witness) knowingly 
to impersonate another or to use the name of a deceased or fictitious 
person.50 It also penalizes the knowing and unlawful use or attempted 
use, as showing naturalization 01' citizenship of any person, of any 
order, certificate, judgment, decree or exemplification, or copy of any 
such document, issued to another person or in a fictitious name, or to a 
deceased person. 

The first, or false impersonation, offense is not covered in this sectioII 
unless the person, by such impersonation, actually obtains naturaliza
tion or the creation of a record of permanent residence or other 
evidence of naturalization or citizenship. However, in those cases 
where the impersonation was unsuccessful, the conduct would be 
reachable as an attempt under section 1001. 

18 U.S.C. 1425 punishes by up to five years in prison whoever know
ingly procures or attempts to procnre, contrary to law, the naturaliza
tion of any person, or documentary evidence of naturalization or of 
citizenship. This statute will be carried forwar<!_by this section to the 
extent that the procuring is by means of fraud. Where, however, other 
means such as bdbery are used, the conduct would be covered under 
other provisions of t:he proposed Code (e.g., section 1351 (Bribery), 
section 1352 (Graft), and section 1357 (Tampering with a Public 
Servant) .60 

18 U.S.C. 1015 makes it an offense punishable by up to five years in 
prison to use or attempt to use any certificate of naturalization or 

.., For example, 18 U.S.C. 1421, which deals with accounts of court officers in naturaliza
tion proceedings, will be covered by the theft provisions in chapter 17. Likewise. 18 U.S.C. 
1922, which covers the payment and solicitation of fees In naturalization proceedings In 
excess of those required by !llW, wJll now be covered by the bribery and graft provisions 
In chapter 13. 18 U.S.C. 1426 which covers reproduction of naturalization or cItIzenshIp 
papers, wIll now be covered by the forgery and counterfeiting provisions of chapter 17. 
18 U.S.C. 14:20, which covers the neglect or refusal to answer n. subpoena in a naturaliza
tion proceedln~, will now be covered by the contempt provisions in chapter 13. 

58 For example. 18 U.S .. C. 1427. which punishes the sales of naturalization or citizenship 
papers, and 18 U.R.C. 1428. which puniRhe .• the failure to surrender a cnnceliprl naturallza· 
tion certificate, will be transferred to title 18 Appendix. . 

50 See LatVis v. Unitecl States, 1)7 F.2d 588 (4th Cir. 1938). 
60 18 U .. S .. C. 1425 also prohibits the Issuance to any person not entitled thereto of any 

evidence of naturalization, citizenshIp, or other related documents. This offense will he 
covered under the subject bill in section 1743 (CrimInal Issuance of a Written Instrument), 
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other documentary evidence of naturalization or citizenship, "know
ing the same to have been. procured. by fraud or false av.idence •. : or 
otherwise unlawfully obtamed." ThIs statute also proscnbes a varl~ty 
of felonies relating to the making of false statements or denials, which 
will be encompassed in sections 134:1 (Perjury), 1342 (False Swear
ing), and 1343 (Making a False Statement). 
9. The Offense 

A. Element8. 
Subsection (a) provides that a person is guilty of an offense if he 

engages in either of three proscribed types of activity. 
J:>aragraph (1) punishes whoever "obtains for any pel'son, by fraud, 

United States naturalization, the creation of a record of permanent 
residence in the United States, or the issuance of any certificate or 
other documentary evidence of United States naturalization or citizen-
shi " 

fhls carries forward, in part, the provisions of 18 U.S.C. 1424 and 
1425. The words "or other documentary evidence" were included to 
insure a wide scope of application as under current law.6l. 

Since the statute is written in terms of punishing the obtaining "by" 
fraud, materiality of the fraudulent conduct is clearly implicit. Under 
section 121'7, which defines the term "fraud" as ilicluding any conduct 
described in section 1301(a) and 134:3(1) (A) through (F), the provi
sions of section 1346(b) (2) apply. Those provisions define materiality 
as meaning any falsification, omission, etc., which could have impaired, 
affected, impeded, or otherwise influenced the course, outcome, or 
disposition of the matter in which it was made, or in the case of a 
goyenmlent record, any falsification, omission, etc., which could have 
impaired the integrity of the record in question. Materiality in a given 
factual situation is a question of law for the court. Section 121'7 also 
provides, in effect, that the affirmative defense of retraction in section 
1346 (c).(2) applies here to the extent that conduct described in section 
1343 (a) (1) (A) through (F) is incorporated in this section. This 
affirmative defense is discussed in relation to subchapter E of chapter 
13. Section 121'1 also defines the tel'lll "fraud" as including any con
duct described in section 1301(a) or section 1343(a) (1) (A) through 
(F). 

Paragraph (2) punishes whoever uses any certificate or other docu
mentary evidence of United States naturalIzation or citizenship, or a 
copy or duplicate thereof, that was unlawfully obtained. 

This carries forward the current prohibitions of 18 U.S.C. 1423 (in 
part), as well as 8 U.S.C. 1015. Unlike paragraph (1), this offense is 
not limited to fraudulent means but applies to the use of any "unlaw
fully obtained" documentary evidence of United States citizenship or 
naturalization. The term "uses" similarly is intended to cover any pur
pose for which the document may be employed. Thus a person who 
uses an unlawfully obtained certificate of citizenship for identification 
purposes in cashing a check would be equally guilty as a person who 
uses such certificate to gain entry into the United States.62 The 

61 See Dolan v. United States, 133 F, ~40 (8th Cir. 1904), cert. denied, 196 U.S. 636 
(1905) ; compare UnUea States v. AdleUzztO, 77 F.2d 841 (2d Cir. 1935). 

""In the latter case. the person. if an alien, would be gullty also of an offense under 
section 1211. discussed 8upra. 



Section 1215. 266 

reason for this breadth of coverage is to protect the integrity of citi
zenship documents so that persons may confidently rely on them. 

Under this paragraph the documents must have been unlf;Lwfully 
obtained. Thue, if obtained by bribery, theft, fraud, or extortIon, the 
statute would be violated, but the pros~ription.does not extend to ~he 
use of documents obtained through mIstaken Issuance by an officml. 

Paragraph (3) punishes whoever uses any certificate or other doc
umentary evidence of United States naturalIzation or citizenship that 
was issued tt} another person, or a copy or duplicate thereof, as show
ing naturalizttiion or citizenship of any person other than the per
son for whom it was lawfully issued. 

This carries forward (in part) the provisions of 18 U.S.C. 1423 and 
1424 and is desi~ed to insure that, once documentary evidence of nat
uralization or CItizenship is lawfully issued, it is not misused by an
other as showing his naturalization or citizenship. 

B.Oulpability. 
The offense in paragraph (1) consists entirely of a conduct element, 

i.e., obtaining by fraudulent means for any person United States nat
uralization or the creation of a record of permanent residence, etc. 
Since no culpability standard is specifically designated, the applicable 
state of mind that must be proved is at least "knowing," i.e., that the 
offender was aware of the nature of his act.ions.63 

In paragraph (2) the conduct is using a certificate or documentary 
evidence (or a coPy or duplicate thereof) of United States nl.l,turaliza
tion or citizenshIp. Since no culpability standard is specifically set 
forth, the applicable state of mind is again at least "knowing," so that 
the actor must be proved to have been aware of his use of such a cer
tificate or document. The element that the document or certificate was 
unlawfully obtained is an existing circumstance. Since no culpability 
level is specificalll set forth, the applicable state of mind to be shown 
is at a mmimum ' reckless," i.e., that the offender was conscious of but 
disregarded the substantial risk that the circumstances exis ",,\. 64 As 
compared to 18 U.S.C. 1015, this represents a slight lessenin~ of the 
8ciente1' requirement from the "knowing" standard there required. 
However, the Committee deems the change justified since a person who 
disregards the risk that the document was unlawfuUy issued, where the 
disregard is a gross deviation from the standard of care that a reason
able person would have exercised in the circumstances,G5 should be 
punished for his use of it even if he did not "believe" 66 that the docu
menthad an unlawful origin. 

The analysis of culpabIlity in paragraph (3) is very similar. Thus, 
the conduct is using a certificate or documentary evidence (or a c01?Y 
or duplicate thereof) of United States naturalIzation or citizensliip 
as showing naturalization or citizenship of any person. Since no cul
pability level is specifically prescribed, the applicable state of mind to 
be proved is at least "knowing." The elements that the certificate or 
documentary evidence was issued to another and was used as showing 
naturalization or citizenship of a person other than the person for 

6J See sections 808(b) (1) and 8I)Z(b)I(1) • 
.. See sections 303(b) (2) and 302(c) (1). 
OIl See se~tion a02(c) (1). 
eo See sec·tlon a02(b}(2). 

---------- --------------------------
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whom it was lawfully issued are existing circumstances, as to which 
the applicable mental state to be shown is at least "reckless." 
.~. Jurisdictitm 

This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction attaches. Accordingly, Federal jurisdic
tion is governed by the provisions of section 201(b) (2). 
5. Grad~"ng 

An offense under this section is graded as a Class E felony (up to 
two years in prison). This is Jess than the maximum penalty for the 
equivalent offenses under present law, which carries a maximum five
year prison term. 

SEOTION 1216. FRAUDULENTLY ACQUlRINO OR lJlU>ROPERLY USING A 
PASSFORT 

1. In General 
The purpose of this section is to insure the integrity of passpol';;s 

issued by the United States by snaking it a felony to fraudulently 
acquire or improperly USe such a passport. The seriousness of such 
conduct arises in part from the fact that the fraudulent acquisition 
or improper use of a United States passport could lead to embar
rassing international incidents involving the United States. 

While much of the conduct covered in this section could be reached 
tmd.er the section on false statements (section 1343) in the proposed 
Code, the Committee believes that treating this conduct separately is 
warranted to emphasize the importance of maintaining the integrity 
of this important document. 
~. Present Federal L(1fUJ 

Currently, there are several provisions in title 18 which deal with 
passports and visas. Some of the acts proscribed by these provisions 
will be covered by this section, while other such acts will be encom
passed by different provisions 0:£ the new Code,6T Other sections or 
parts thereof, currently in title 18, win be transferred as misde
meanors to title 18 Appendix.Bs 

If! For example, 18 U.S.C. 1541 makes It an offense for anyone acting or claiming to act 
In any office or capacity under the United States to wrongfully Issue or vertfy any passport 
or, being a 'Consular officer. to knowingly Issue or verify such passport to or for any person 
not owing allegiance to the United states. Under the subject bill. such conduct will be 
covered by section 1744 (Criminal Issuance of a Written Instrument). 18 U.S.C. 1543 
makes It an offense to falsely make, forge, counterfeit, mutilate or alter any passport 
or to use or.to furnish to another !or their use any such passport. Conduct violating this 
provision wlll now be covered by proposed sections 1741-1743. 18 U.S.C. 1546 makes it 
an otrense to forge, counterfeit, alter or falsely make any Immigrant or nonimmigrant 
visa or other entry document or to usc possess or receive such document. This conduct 
wIU also be covered by sections 1741-1743. In addition, 18 U.S.C. 11\46 makes It an offense 
to possess or sell any Implements designed for counterfeiting sucll documents. ThIs con· 
duct will be covered in the subject bm by seetlon 1745. Furthermore. 18 U.S.C. 1546 make~ 
It an offense for a person, when applying for such documents. to personate another or 
make a false statement in his appUcntlon. Such conduct will be covered by sections 1343 
(Making False Statements) and 1303 (Impersonating an Offirlal). Finally, 18 U.S.C. 1546 
makes it an ofl'ense to sell or otherwise dIspose of such visa, Permtt, or other document 
to any person not authorIzed by law to receive It. Under the proposed Code. a perr' • wh(> 
engaged In such conduct wlll be guilty under seetlon 401 as an accomplice to a v1Ulatlon 
of section 1211 (a) (3), If the person to whom he gives such document ohtains entry Into 
the United States thereby, or nttempts to .. nter the United StateR by usIng such document. 

os For example, that part of 18 U.S.C. 1543 which makes it an offense to use any passport 
validly issued ou t which has become void by the occurrence of any subsequent condition 
invalidating the same, will be transferred to tItle 18 AppendIx, United states Code. 
Likewise, that part of 18 U.S.C. 1544, whIch makes It an offense to use a passport in 
violation of the conditions or restrictions contained therein or the rules prescribed 
pursuant to the laws recwJatillt{ the Iss\lRnce of passports, will be tram. 'erred to title 18 
Appendix, United State Code. Finally, 18 U.S.C. 1545, whleh covers safe conduct violations, 
will be transferred to title 18 Appendix, United States Code. 
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18 U.S.C. 1542 punishes by up to five years in prison whoever will
fully and knowingly makes any false statement in an application for a 
passport with intent to induce or secure the issuance of a passport 
under the authority of the United States, either for his own or an
other's use, contrary to the laws regulating the issuance of passports 
or the rules prescribed pursuant to such laws. 

It also punishes whoever willfully and 1rnowingly uses or attempts 
to use, or furnishes to another for use, any passport the issuance of 
which was secured by reason of any false statement. 

The first branch of this statuto relating to the making of false state
ments is primarily carried forward under section 1343 (Making a 
False Statement) of the subject bilI, although such conduct wonld vio
late this section if the passport were actually obtained. In addition, if 
the passport were not obtained, the conduct would probably constitute 
an attempt (under section 1001) to violate this section. Furthermore, 
a person who furnished to another for his use a passport that had 
been obtained by false statements would be guilty as an accomplice 
under proposed section 401. 

It has been held under the second branch of 18 U.S.C. 1542 that a 
knowing use of a passport, whose issuance was obtained by false 
statement, to reenter this country was a prohibited "use" and that 
this statute is not limited to nse of the passport in foreign lands.GO 

However, not every use of a passport is proscribed by this statute. The 
use must be one to which passports are customarily put, such as for 
purposes of identification, or be one of those uses in travel which are a 
part of the ordinary incentives for obtaining passports. Thus a use of a 
passport in order to establish citizenship for purposes, e.g., of voting 
would probably not violate this provision. The term "willfully" has 
been construed by the Supreme Court to mean in this context no more 
than that the use was deliberate as opposed to inadvertent; no proof of 
evil motive is required.70 

18 U.S.C. 1544 penalizes by up to five years in prison whoever 
"willfully and lrnowingly uses, or attempts to use, any passport issued 
or designated for the. use of another." 71 

Neither the types of uses proscribed by this statute nor the scienter 
requirement have been the subject of judicial analysis. However! it 
seems like1,y that this section would be interpreted in the sam~ manner 
as 18 U.S.C. 1542. 
3. The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if he 

(1) obtains the issuance or verification of n United States passport 
by fraud; (2) uses a United Stntes passport, the issnance or verifica
tion of which was unlawfully: obtained; or (3) llses a United States 
passport that was issued for the use of another person. 

Paragraph (1) in part carries forward the first branch of 18 U.S.C. 

"" See BrowrIer v, United States, 812 U.S. 885 (1941). 
70 Id. at 340-842. 
'11 The same statuto also punishes whoever willfully amI knowingly furnishes, disposes 

or. or delivers a passport to any person. for use by another than the person for WhOB4!' !'IIO 
It was originally IS,Qued and designed. This offense will be canted forward In this D'-O
posed Code via sectlon 401 (Liability or an A~compUce) as aiding and abetting the 118e or 
IIttpmpted use of the PnRBIJOl"t. 

-- -- - -------------
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1542, but instead of focu~~g on the making of.a false statement, pr,?
scribes the result of obtammg a passport. In thIS regard, the offense IS 
not limited to false statements, but includes "fraud," defined in section 
1217 as 6llcompassing any conduct described in sections 1301(a) and 
1343(a) (1) (A) through (E). In addition, since the offense is defined 
in terms of the obtaining of a passport by fraud, materiality is vlainly 
implicirtand thus by operation of section 1217(b), the provislons of 
section 1345 (b) (2) that apply to section 1343, appfy also to the offense 
in paragraph (1) of this sectIon. Those provisions have been discussed 
in connection with the previous section in this subchapter.72 

The term "issuance" (and its variant "issued") in this and the follow
ing tW() paragraphs is intended to embrace not only the original is
suance of a passport but also any subsequent renewals thereof. 

Paragraph (2) carrIes forward the use offense in the second branch 
of 18 U.S.C. 1542 but broadens the crime to include the use of a pass
port the issuance or verification of which was "unlawfully obtained" 
(as opposed to having been obtained by false statement). Hence, under 
this section, if the issuance or verification was procured by bribery, 
theft, or extortion, the offense herein of using the passport could be 
committed. However, if the issuance were the result of u. mistake on 
the part of the issuing official, use of the passporl; would nol; violate this 
paragraph. 

Paragraph (3) carries forward the offense in the first paragraph of 
18 U.S.C. 1544 and is designed to insure that once a passport is properly 
issued to an individual it is not used by someone else. The term "uses" 
in this paragraph is intended to have the same meaning as in the 
preceding paragraph. 

B. Oulpability 
The offense in paragraph (1) consists entirely of a conduct element. 

Since no culpability standaru is specifically prescribed, the applica
ble state of mind that must be proved is at least "knowing," i.e., that 
the offender was a ware that he was obtaining the issuance or verifica
tion of a United States passport by one of the means included within 
the term "fraud." 73 

In paragraph (2}, the conduct is using a United States passport. 
Since no culpability standard is specifically designated, the applica
ble state of mind that must be proved is ngain "lmowing," i.e., that 
the offender was a ware of his usc of such n passport. The element that 
the issuance or verification of the passport was unlawfully obtained 
is an existing circumstance. As no culpability level is specifically set 
forth, the applicable state of mind that must be shown is at least "reck
less," i.e., that the defendant was aware of but disregarded the sub
stantial risk that the passport was unlawfully obtained.74 

The analysis of CUlpability for paragraph (3) is similar to that ill 
paragraph (2). Thus, the conduct is using a United States passport 
und the applicable state of mind to be proved is at a minimum "know
ing." The element that the passport was issued for the use of another 

12 In addltlon, section 1217 makes appllcltllJe to this offense the affirmative defense of re
traction in section 1345 (a) (1) (A) through (F). This defense Is discussed In relation to 
subchapter E of chapter 13. 

73 See sections 303(b} (1) and 302(b} (1). 
T< See sections 303(b) (2) und 302(c) (1). 
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person is an existing circumstance, as to which the applicable state 
of mind to be shown is at least "reckless." 
4. Jurisdiotion 

This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction attaches to the offense. Accordingly, 
by operation of section 201 (b) (2), there is Federal jurisdiction over 
an offense described in this section if it is committed within the gen
eral or special jurisdiction of the United States, as defined in sectIOlls 
202 and 203. In addition there is extraterritorial jurisdiction under 
section 204 over most of the possible offenses involving this section 
(e.g., where the fraudulent obtaining occurred outside the United 
States 75 or the offense involved the entry of a person into the United 
States) .76 

5. Grading 
An offense under this section is graded as a Class E felony (up to 

two years in prison). This is less than the comparable offenses under 
current law, which carry a five year maximum prison term. 

SEOTION 1217. GENERAL PROVISIONS FOR SUBOHAPTER B 

This section contains general provisions for this subchapter. The 
first part of this section contains definitions of various immigration 
terms such as "alien" and "immi~ration officer," which are speCIfied as 
having the meaning prescribed m 8 U.S.C. 1101, as well as a defini
tion of "fraud," which is defined by reference to other sections of this 
proposed Code. Most of these defmitions have been alluded to in the 
discussion of the foregoing sections, and no further discussion is war
ranted. The second part of this section deals with proof of mate
riality and an affirmative defense of retraction of a false statement 
to the extent that conduct described in section 1343 (a) (1) (A) 
through (F) is an element of an offense in this subchapter. This pro
vision has been discussed in connection with those offenses. Subsec
tion (c) of this seotion makes applicable to the subchapter the provi
sions of section 289 of the Act of June 27,1952 (8 U.S.C. 1359). It is 
designed to preserve intact the current right of Amerlcan Indi.a.ns bol.'ll 
in Canada to pass the borders of the United States. Also made applica
ble to this subchapter are relevant sections of the Covenant to Estab
lish a Commonwealth of the Northern Mariana Islands in Political 
Union with the United States. These provisions glclnerally exempt the 
Northern Mariana Islands from the immigration and naturalization 
laws of the United States, with certain stated exceptions. 

75 See section 204(c) (5). 
7. See section 204(e). 
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CHAPTER. 13.-0FFENSES INVOLVING GOVERNMENT 
PROCESSES 

This chaptar is divided into six subchapters. Subchapter A con
cerns general obstructions of government functions; subchapter B 
concerns obstructions of law enforcement; subchapter C concerns 
obstruction of justice; subchapter D concerns contempt offenses; sub
chapter E concerns perjury, false statements,and related offenses; 
and subchapter F concerns official corruption and intimidation. 

SUBOHAPTER A.-GENERAL OBSTRUCTIONS OF GOVERNMENT FUNCTIONS 

(Sections 1301-1303) 

This subchapter is concerned with three forms of obstruction of 
governmental functions. The scope of the subchapter is as broad 
as the range of governmental functions, but the obstruction must be 
caused in one of three particular ways to be within the purview of 
this subchapter. Obstructions of government functions in general 
are made criminal here if the obstructions are engineered by any 
manner of fraud or by physical means or if an impersonator purports 
to exercise governmental authority. 

Following this subchapter are subchapters covering the specific 
and more familiar forms of obstruction of governmental processes 
that have been made criminal. Considering especially the size of mod
ern government, the prominent role it plays, and its far-reaching 
effects, it is vital to impose criminal sanctions to safeguard the in
tegrity of government operations so as to assure the effective transac
tion of the public's business and ultimately to maintain the highest 
degree of public confidence in government. . 

SEOTION 1301. OBSTRUOTING A GOVERNMENT FUNCTION BY FRAUD 

1. In General 
This section creates a new substantive offense, patterned after the 

conspiracy provision in 18 U.S.C. 371, of obstructing a government 
function by defrauding the United States. It is designed to fill a gap in 
existing law by reaching all conduct by which a person intentionally 
obstructs or impairs a government function by fraudulent 
means. Unlike other provisions in the proposed Code that cover 
fraudulent activity, e.g., section 1734 (Executing a Scheme to 
Defraud) and section 1216 (Fraudulently Acquirmg ... a Pass-

(271) 
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port) , the proposed section is not directed at the obtaining of property 
but r&.ther at fraudulent conduct the purpose and effect of which is to 
obstruct a function of the Federal Government. 
2. Present Federal La!w 

18 U.S.C. 371, in addition to making it a. crime to conspire to commit 
any substantive offense against the United States,l contains a separate 
provision, not tied to any substantive offense, of conspiring "to de
fraud the United States, or any agency thereof in any manner or for 
any purpose." 

This latter provision has been broadly construed by the courts. The 
principal gloss placed upon it stems from the holding in Haas v. H en
keZ. z In that case, the indictment charged that certain speculators in 
the cotton market had conspired with an employee of the Depart
ment of Agriculture to obtain information from him as to the state 
of the cotton crop in the country, which information it was the func
tion of the Department to publish in a report. The conspirators were 
alleged to have bribed the employee to obtain this information in ad
vance of its publicat.ion, t.hereby defrauding the United States by ob
structing a.nd impairing it in the exercise of its function of "promul
gating fair, impartial and accurate reports concerning the cotton 
crop." 3 The Supreme Court sustained the validity of the indictment 
and the conviction. In commenting on the fact that the indictment did 
not charge that there was any pecuniary loss to the United States, the 
Court observed: 4 

But it is not essential that such a conspiracy shall contem
plate a financial loss or that one shall result. The statute is 
broad enough in its terms to include any conspiracy for the 
purp~se of impairing, or obstructing, or defeatin0 the la.wful 
functIOn of any department of Government. 

In Ha'fl1lrrw1'soMnidt v. United States,5 the Court again gave the 
statute an expansive construction, noting that: 

To conspire to defraud the United States means primarily 
to cheat the Government out of property or monoy, but it also 
means to interfere with or obstruct one of its lawful govern
mental functions by deceit, craft, trickery, or at least by means 
that are dishonest. It is not necessary that the Government 
shall be subjected to property or pecuniary loss by the fraud, 
but only that its legitimate official action and purpose shall be 
defeated by misrepresentation, chicane or the over-reachin~ of 
those charged with carrying out the governmental intentIOn. 

In more recent. years, the statute has been applied su\~cessfully 
in a variety of contexts. For example, in Glasse1' v. United States,S 
the Court sustained a conviction of Assistant United State,3 Attorneys 

1 This aspect of the statute Is carried forward In the proposed Code In section 1002. 
: J~~P4~'8:62 (1910). 
14 Id. at 479. See also, to the same effect, United. States v. Keitel, 211 U.S. 370, 387-395 

(1908), where the Court sustained It conviction under this statute Involving a conspiracy 
to deceive the United States Into permlttln~ the defendant to purchase more coltl lanel 
than he was entitled to under the Iltw, notwithstanding that the United States WitS paid 
the full purchase price. 

• 265 U.S. 182, 188 (1924). 
• 315 U.S. 60 (1942). 
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assigned to prosecute violations of the liquor laws who solicited 
bribes from persons either charged or about to be charged with such 
an offense in exchange for unlawfully influencing their cases. By 
such conduct the Uruted States was defrauded of its right to be 
honestly and fairly represented in its courts of law.r 

In Lut'wak v. United States,S the Court upheld a conspiracy convic
tion under this statute involving a scheme in which veterans were 
solicited to enter into sham marriages with aliens in order to effect 
their entry into the United States in contravention of the immigra
tion quota system. 

In United Stat(,8 v. Pelt~,9 the court affirmed the defendant's con
spiracy conviction to defraud the United States, where the conspiracy 
was based on a scheme under which he was 'able to profit on stock 
transactions through the use of confidential information received from 
an employee of the Securities and Exchange Commission as to pend
ing investigatory proceedings against various corporations.10 

In United States v. J ohnson,ll the convictions of savings and loan 
officers were affirmed where a conspiracy was found between them
selves and a Congressman pursuant to which he improperly sought 
to exert his influence upon the Department of Justice in connectIOn 
with pending indictments.12 

In United States v. Klem/3 the conspiracy conviction of corporate 
officers was sustained, based on a scheme to obstruct the Department 
of the Treasury in its collection of revenue through the use of false 
and inconsistent statements.14 

In United States v. Thompson,15 members of a county council were 
convicted of conspiracy to defraud the United States in the solicita
tion of a kickback from the architects on a county hospital project 
which received Federal financing. I6 

In United States, V. Levinson/7 the defendants' conviction was up
held for conspiracy to defraud the United States based on a scheme to 
secure Federal loan guarantees by submitting false documents, thereby 
depriving the United States of the propel' administration of its vet
eran's housing program.IS 

In Dennis v. United States,I9 the Court sustained the convictions of 
union officers of a Communist-affiliated labor union for filing false 

• See, with respect to the same theme of obstruction of justice by frnud, United, States 
V. Manton, 107 F.2d 834 (2d Clr. 1939)i cert. deniell, 309 U.S. 664 (1940) ; Gendagarda v. 
Unitcd Sta'tes, 64 F.2d 182 (10th Cir. 933); Outlaw v. Unitell Stute8, 81 F.2d 805 (5th 
Clr. 1936) ; Gan'igan v. United. States, 196 F.2d 817 (9th Cir.) <!ert. denied, 344 U.S. 
866 (1952). 

• 344 U.S. 604 (1953). 
o 433 F.2d 48 (2d Clr. 1970), cert. denied, 401 U.S. 955 (1971). 
10 This case Is similar in motif to Haas v. II enkel, 8upra note 2, which nlso concerned the 

use of "inside" Information. 
11 337 F.2<1 180 (4th Cir. 1964), cert. denied, 385 U.S. 846 (1966). 
"" Other slmllar prosecutions under this branch of 18 U.S.C. 371 involving legislators 

or their aides include Mall v. United, Statcs, 175 F.2d 994 (D.C. Cil'.), cert. denied, 338 
U.S. 830 (1949) ; United States v. Gilbol', 160 F. Supp. 442 (M.D. Pa. 1958) ; and United, 
State8 v. Sweig, 316 F. Supp. 1148 (S.D.N.Y. 1970), atl:'Il, 441 F.2d 114 (2d Cll'.), cert. 
denied, 403 U.S. 932 (1971). 

13 247 F.2d 908 (2d Clr. 1957), cert. denied, 355 U.S. 924 (1958). 
14 See also United State8 v. MaGuire, 381 F.2d 306 (2d Clr., 1967), cert. denied, 389 

U.S. 1053 (1968); United, States v. Guterma, 281 F.2d 742 (2d. Clr.), cert. denied, 364 
U.S. 871 (1960). 

,. 366 F.2d 167 (6th Clr.) , cert. denied, 385 U.S. 973 (1966). 
,aFor a similar kickback prosecution, see Harlolo v. United States, 301 F.Zd 361 (5th 

Clr.) , cert. denied, 371 U.S. 814 (1962). 
11405 F.2d 971 (6th Clr. 1968), cert. denied. 395 U.S. 958 (1969). 
,. See alSO Ileald v. United StMes, 175 F.2d 878 (10th Cll'.), cert denied, 338 U.S. 

859 (1949) ; United, State8 v. A.derman, 191 F.2cl 980 (7th Clr. 1951), cert. denied, 342 
U.S. 927 (1952). 

1·384 U.S. 855,860-864 (1966). 
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affidavits with the National Labor Relations Board in regard to this 
affiliation. As a result, the defendants fraudulently obtained services 
for the union from the N.L.R.B.20 Although the defendants sought to 
raise a defense that the underlying statute requiring them to indicate 
their Communist Party membership and affiliation was unconstitu
tional, the Court rejected the defense and stated the "governing prin
ciple" that: 21 "a claim of unconstitutionality will not be heard to 
excuse a voluntary, deliberate, and calculated course of fraud and 
deceit. One who elects such a course as a means of self-help may not 
escape the consequences by urging that his conduct be excused because 
the statute which he sought to evade is unconstitutional." 

In Bake?' v. United State8,22 the defendants were convicted of con
spiracy to defraud the United States by acquiring, transporting, and 
offering for sale quantities of gold in excess of that permitted under 
official gold regulations. 

In Ourley v. United State8/3 the defendants were convicted of con
spiracyto defraud the United States by having one of them imperson
ate the other in taking the civil service examination in order to procure 
a position as a letter carrier. 

In United State8 v. Halrieman,24 the Watergate case, the defendants 
were convicted under 18 U.S.O. 371 of using deceit, craft, trickery, 
and dishonest means to defraud the United States by interfering with 
and obstructing the lawful governmental functions of the Central 
Intelligence Agency, the Federal Bureau of Investigation, and the 
De:partment of Justice. The conspiracy was furthered by attempting 
to mduce the CIA to provide financial assistance to those under in
vestigation for the Watergate burglary, by attempting to get the OIA 
to interfere with the Watergate investigating being conducted by 
the FBI, and by obtaining information concerning the investigation 
from the FBI and the Department of J llstice. In Sf) doing, the defend· 
ants conspired to defraud the United States of its right to have its 
officials and agencies transact their business honestly, impartially, and 
free from corruption or undue influence or obstruction. 

A final contemporary example of a prose.cution for a fraudulent 
scheme the aim of which is not the obtaining of money or property 
directly from the IJnited States, but which has a purpose (generally 
in furtherance of a scheme to obtain property from another source) 
the obstruction of a legitimate function of the Federal Government is 
United State8 v. Aloi, 449 F. Supp. 698 (E.D.N.Y. 1977). There 18 
U.S.C. 37'1 was used to charge the defendants with a conspiracy to 
defraud the United States by obstructing the Department of Health, 
Education, and Welfare from properly administering and distributing 
Federal funds under medical assistance programs and of depriving the 
Federal Government of the State of New York's honest participation 
in suah programs through a scheme to prevent elimination of podiatric 
services from the New York State medicaid program by bribery of a 
State legjslator with respect to a pending legislative proposal. 

'" See also United Stfl,tes 11. Pezzati, 160 F. SlInn. 787 (D. Colo. 1958). 
21 Dennis v. United States, Sltpra note 19, at 867. 
22 279 F.2d 111 (9th Cil'.), cert. denied. 364 U.S. 8~9 (1960). 
""130 Fed. 1 (1st Cir.), cert. denied, 195 U.S. 628 (1904). 
24 559 F.2d 31 (D.C. Clr. 1976), cert. denied, 431 U.S. 933 (1977). 



275 Section 1301. 

As illustrated in part by the cases just described, the various ways in 
which courts have held a government function may 00 obstructed 
under this statute are virtually endless.25 The courts have, however, 
placed limitations on the coverage of 18 U.S.C. 371 when the effect of 
the defendant's fraudulent activity on the impairment of a government 
function is speculative or attenuated. 

For example, in United States v. Kaiser,26 the court held the rela
tionship between a conspiracy to embezzle toll money at a bridge and 
the obstruction of a government function too attenuated to support a 
conviction lmder 18 U.S.C. 371 where the only connection with a Fed
eral function was the fact that in the enabling legislation passed by 
Congress to permit construction of the bridge the hope was expressed 
that, if ever the tolls collected succeeded in fully paying for the cost 
of the bridge, the bridge would be toll free.27 

Courts have also restricted the scope of 18 U.S.C. 371 where the 
means used to obstruct a government function do not partake of fraud 
or trickery. For example, in Ha1rlJlMr8ohmidt, supra) the Court re
versed the conviction of the defendant, who had been charged under 
the statute with urging persons subject to the Draft Act to refuse to 
register for conscription, on the ground that the statute punished only 
obstructing of governmental functions by dishonest means and did not 
extend to "open defiance" of a governmental purpose to enforce its 
laws.28 Similarly, it has been stated that mere failure to disclose taxable 
income would not constitute a means of obstruction prohibited by this 
statute.29 

3. The Offense 
Section (a) of section 1301 provides that a person is guilty of an 

offense if he "intentionally obstructs or impairs a government function 
by defrauding the government through misrepresentation, chicanery, 
trickery, deceit, craft, overrreaching, or other dishonest means." 

This section reflects a decision to include in the proposed new Code 
a g€meric offense punishing obstruction of a government function by 
fraud.30 There appears no sound reason for the oddity in present law 
that enables such conduct to be punished under 18 U.S.C. 371 only in 
the event of a conspiracy to defraud the United States, but not in cir
cumstances involving an individual scheme that in fact results in the 
obstruction of a government function.31 The National Commission 
while not including in its Final Report a substantive offense of de
frauding the United States, indicated that this was an appropriate 
alternatIve if the conclusion were reached that such conduct would not 

25 See also, e.g., Phelp8 v. United, States, 160 F.2d 858 (8th "Cir. 1947), cert. denied, 334 
U.S. 860 (1948) (obstruction of the administration of tire ratlonlag regulations) ; Wallcu
steill v. United States 25 F. 2d 708 (3d elr.) , cert. denied, 278 U.S. 608 (1928) (obstruction 
of function of regulating Intoxicating llquor) ; United State8 v. Stoue, 135 F.2d 392 (D. N.J. 
1905) (Impeding regulation of statutes dealing with the qUality of life preservers) ; Grecn 
v. United States, 28 ll'.2d 965 (8th Clr. 1928) (obstruction of function of United States In 
acting as trustee for the Five Clvll1zed Tribes of Oklahoma) ; United Statc8 11. Socder, 10 
F. Supp. 944 (W.D. ~ro. 1935) (obstruction of regulations as to qualifications for selling 
hogs to the government). 

26 179 F. Supp. 545 (S.D. Ill. 1960). 
21 See also United States v. Woll, 157 F. SuPp. 704 (E.D. Pa. 1957) ; United States v. 

Byers, 73 F.211 419 (2d Clf. 1934). 
lIB Supra note 5, at 188-189. 
211 Uni.t6{~ Sta.tes v. Klein, supra note 13. 
00 See Hearings, p. 64.1l7. 
31 See Hearings, pp. 7468-7469, 7487-7488. 
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adequately be covered by other provisions of the Code.82 By including 
such a provision the Committee insures that there will be an available 
basis for prosecution of such conduct.s3 

The conduct proscribed in section 1301, obstructing or impair
ing "by defrauding" carries a culpability level of "intentional." 
Thus, under the provisions of section 302 (a), the prosecution 
must establish that the offender had a conscious objective or desire 
to obstruct or impair a function, and to do so by defrauding 
through one or more dishonest means. ~fere awareness of the nature of 
his conduct will not suffice. By the use of the phrase "defrauding 
through misrepresentation, chicanery, trickery deceit, craft, overreach
ing, or other dishonest means", the Committee intends to perpetuate 
and endorse the body of case law, previously discussed with respect to 
18 U.S.C. 371, as to the type of obstructive conduct that will come 
within the ambit of section 130l,34 Thus the Committee intends that the 
principal use of this section will arise when the thrust oi an individ
ual's fraudulent scheme is not to cause the government financial loss 
but to interfere with the exercise of a legitimate gov'arnmental func
tion.35 The means embraced by the section are designed to carry for
ward the broad interpretation of the phrase ":defraud . . . in any 
manner" in 18 U.S.C. 371 as including any kind of dishonest activity.30 

The element that the fmlction obstructed. or impaired is a 
"government function" is an existing circumBtance. As no culpa
bility standard with respect to this element is specifically designated, 
the state of mind that must be proved is at least "reckless." 37 Thus 
the actor must be shown to have been aware of but disregard a substan
tial risk that the function he obstructed or impaired by deiraurling in 
any manner was a government function.3s 

The offense mandates that the conduct engaged in shall obstruct 
or impair the government function 39 in quesmon. The term 
"obstructs" has been in the Federal law for decades in contempt and 
obstruction of justice statutes and has a well established meaning. 
Conceptually, it probably includes the term "impairs." However, be
cause the latter word also recurs in the law, the Committee deems it 
proper to include it in order to insure completeness of coverage, in this 
section and in the parallel section, 1302. It is intended that these terms 
receive a broad interpretation from the courts. 
4. Bar' to prosecution 

Subsection (b) provides that it is a bar to prosecution under this 
section that the offense was committed solely for the purrose of dis
seminating information to the public. In one sense, this bar to prose
cution is unnecessary since, if the sole 'Purpose underlying the offense 
was dissemination of information to the public, the actor could not 
also have harbored an intent to obstruct or impair a government func-

:l2 See lJ'!nal Report, p. 71. 
m The presence of a substantive offense patterned after 18 U.S.C. 371 en'ables the exist

Ing conspiracy ~overnge of thnt stntute to be continued In the genernl consplrncy section 
(1002) of the proposed Code . 

.. The nddltionnl phrn~e In 18 U.S.C. 371 "or for nny purpose" Is deleted. Since the term 
"Intentional" In this section conveys the purposive element required, the motive for which 
n cJefrnurlln<: is done Is Irrplevnnt. 

35 See IJ'uas v. Henkel, supra note 2 ; Dennis v. Uniterl States, supra note 19. 
00 See HammCl'schmirlt v. Unitecl Sta·tes, supra note 5, nt 188. 
37 See section 30S(b) (2). 
38 See sectlon302(c) (1). 
30 The term "government" Is defined in section 111. 
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tion. The provision is included, however, in order to underscore the 
Committee's view that this section is not applicable in such si~uations. 
Its inclusion was prompted by the recent, unsuccessful indictment of 
Daniel Ensberg under 18 U.S.C. 371 in comparable circumstances. 
Making the matter a bar to prosecution serves the function of permit
ting a pre-trial resolution of the question, rather than compelling the 
defendant to go to trial and raise the issue as a defense. 

It is intended that the dissemination of information to the public 
not be covered by this offense unless the intent of the disclosure is 
to obstruct or impair a govcrnment function. This intent might be 
demonstrated, for example, by showing that the defendant's purpose 
was to undermine the effectiveness of a government reporting ftmc
tion, as occurred in Ilaas v. Ilenkel, supra. The mere fact that infor
mation was disclosed, of course, would not be enough for prosecution 
under this section, even if the disclosure in fact disrupted a govern
ment function. It would also be necessary to show the intent to impair 
or impede a government function by means of fraud (e.g. deceit, 
chicanery, craft, false statement, or misrepresentation.) 

For example, if a person (perhaps a public servant) acquired in
formation concerning the tentative decision of an administrative 
agency, and provided certain interested corporations affected by the 
decision with that information with intent to influence the final deci
sion or to give advantage to those so notified, the person supplying 
that information could be prosecuted under this section. 

If on the other hand, this information were published by a news
paper solely to inform the public of the impending agency decision, 
the newspaper could not be prosecuted under this provision because 
the newspaper's conduct consisted only of disclosure of information 
to the public for that purpose unaccompanied by fraud (deceit, chi
canery, etc.) , a necessary element of the offense. 
5. Jwrisdiotion 

Subsection (c) provides that there is Federal jurisdiction under 
this section if the government function involved is a Federal govern
ment function. Of course, no culpability need be proved 'as to the 
Federal nature of the function.40 In addition, there is extraterritorial 
jurisdiction over an offense herein if committed by a national or resi
dent of the United States.41 

6. Grading 
An offense described in this section is a Class D felony (i.e., up to 

five years in prison). This classification preserves the general punish
ment level found in 18 U.S.C. 3'71. 

SECTION 1302. OBSTRUCTING A GOVERNMENT FUNCTION BY 
PHYSICAL INTERFERENCE 

1. In General 
This section deals with intentional interference' with government 

functions by physical means. As such the section is both narrowly and 

'0 See secti on ROR (d) • 
"See section 204(c) (7), Thus, for example, jurisdiction would lie as to a scheme to 

Interfere with or obstruct, by dishonest means, voter registration abroad or the casting 
of ballots by absentee voters with respect to a Federal election', 

51-508 0 - 80 - 19 
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broadly focused. It is comparatively narrow in its limitation to physi
cal means as distinct from other modes of interference, for example, 
fraud as dealt ,'lith in the previous section, or ,threat or intimidation 
(see section 1357). However, it is broad in terms of its reach to a wide 
spectrum of government functions, as distinguished from a number of 
more specific sections in chapter 13 and elsewhere that are directed at 
obstruction of or interference with only "official proceedings" or a par
ticular form of proceeding. See, e.g., perjury (section 1341), obstruct
ing a proceeding by disorderly conduct (section 1334), tampering with 
physical evidence (section 1325) , and obstructing military recruitment 
or induction (section 1116). As will be evident, the present section in 
the bill, as reported, serves to combine several offenses in current law, 
thereby providing uniformity of grading. The section also, contains 
two defenses defining the circumstances in which physical resistance 
may be used (i.e., where the government function was unlawful and 
being carried out in bad faith and ,in certain situations involving the 
exercise of First Amendments rights) . 
93. Pre8ent Federal L{[jUJ 

A number of statutes in current law are concerned with various 
aspects of physical obstruction and interference with government 
functions, but no single statute deals with the offense generally. 
Among the statutes that presently treat aspects of this subject are 
the following: 

(i) 18 U.S.C. 111. This section forbids, among other things, 
the forcible opposing, impeding, or resistance of or interference 
with those Federal public servants designated in 18 U.S.C. 1114 
including law enforcement agents, employees of penal or cor
rection lllstitutions, and jud~, in the course of their official 
duties. It also contains prOVIsions punishing assaults on such 
officers. The section carries a maximum penalty of three years in 
prison. If a deadly or dangerous weapon is used, however, the 
maximum penalty is increased to ten years' imprisonment. 

(ii) 18 U.S.C. 1501. This section prohibits the knowing and 
willful obstruction or resistance of or opposition to any United 
States officer serving or executing any court writ or process. The 
offense carries a maximum prison sentence of one year. 

(iii) 18 U.S.C. 1502. This section makes it illegal for any per
son to obstruct, resist, or impede an extradition agent of the 
United States in the execution of his duties. It too carries a maxi
mum penalty of one year in prison. 

(iv) 18 U.S.C. 1509. This section forbids, inter alia, the use of 
force to prevent, obstruct, impede, or interfere with the due exer
cise of rights or t4e performance of duties under any court order, 
judgment, or decree. The maximum penalty is imprisonment for 
one year. 

(v) 18 U.S.C. 1701. This section punishes with a maximum 
penalty of six months in jail anyone who knowingly and will
fully obstructs or retards the mail. 

(vi) 18 U.S.C. 2231. This section punishes those who, inter 
a'Ua, oppose, prevent, impede, or interiere with persons executing 
search warrants. The statute also covers assault on such persons. 
The offense carries a maximum term of three years in prison. 
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(vii) it' U.S.C. 2232,2233. These sections forbid, respectively, 
the destru' pion, breaking, or removal of property in order to pre
vent its seinre by any person authorized to make searches and 
seizures (01 .. ·year maximum term in prison) and the forcible 
retaking of roperty seized by a person authorized to make 
searches and izures (cwo-year maximum term in prison). 

(viii) 18 l I.C. 2380. This statute prohibits inter alia, the 
willful obstrucLion, at a time when the United States is at wu,l', 
02 the recruiti:ug or enlistment service of the United States. The 
maximum penal~y is twenty years in prison. 

(ix) 7 U.S.C. 87b(8). TLis statute makes it illegal to forcibly 
reSIst, oppose, impede, intimidate, or interfere WIth official in
spection personne'l under the United States Grain Inspection Act. 
The statute carries a penalty of six months in prison for a first 
conviction and one year in prison for any subsequent conviction. 

The aboVIC list of statutes, which is not meant to be exhaustive,42 
illustrates the piecemeal method used by current law to protect govern
ment functions from physL:al obstruction. These statutes are deficient 
in that, while numerous, they nonetheless fail to encompass all of the 
types of physical obstruction that may occur, thev commingle assaul
tIve conduct with other forms of physical obstruction, and they lack 
overall grading consistency. 

Current law also contains a judicial defense of uncertain scope with 
respect to the right tv resist by force an unlawful government func
tion, such as an invalid arrest Or search. In JOM Bad Elk v. United 
States,43 the Court held, in accordance with common law principles, 
that there is a right to resist one's own unlawful arrest by reasonable 
force, at least where the arrest is attempted without a warrant.44 

More recent Federal decisions, however, have questioned the con
tinuing vitality of the Jolm Bad Elk holding and have narrowed the 
circumstances in which resort to forcible self-help will be deemed 
justifiable. The Second Circuit, in a series of cases under 18 U.S.C. 
111, has held that force may not be used to resist an unlawful arrest, 
whether with or without a warrant, so long as the arrestee knows 
that he is being arrested by a law enforcement officer.45 Even where 
he does not lmow the status of the arresting officer, the arrestee, in 
order to prevail, must still show that he was in a situation where he 
could not ascertain why another was seeking to take him into custody 
and reasonably believed that he was being subject to a hostile attack 
upon his person.46 The Seventh Circuit agrees with these principles 
and has stated that it regards John Bad Elk as of "diminished" au
thorityY The Ninth Circuit, while indicating that it considers the 
principle of JOM Bad Elk viable within its proper sphere, has re
fused to extend it to the situation where an arrest was only derivatively 
unlawful (as the product of an unlawful search) and no. excessive 

4' See, e.g., 18 U.S.C. 231 (a) (3) ; 18 U.S.C. 1858-1860; 18 U.S.C. 1164; 21 U.'S.C .. 
461(c), 675: 26 U.S.C. 72l2(b). 

"'177 U.S. 529 (1900). 
H See also UniterZ States v. Di Re, 332 U.S, 581, 594 (1948) . 
• e: See United States v. Heliczer, 373 F.2d 241 (2d Clr.) cert. denied, 388 U.S. 917 

(1967); United States v. Ulan, 421 F.2d 787 (2d Clr. 1970): United states v. Beyer, 
426 F.2d 773 (2d Cir. 1970) ; United States v. Martinez. 465 F.2d 79 (2d Clr. 1972) . 

•• See UniterZ States v. Heliczer, sltlJra note 45 at 248; United States v. Martinez, supra 
note 45, at 82. 

<1 United States v. Simon, 409 F.2d 474, 477 (7th Clr.) cert. denied, 396 U.S. 829 (1969). 
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force to make the arrest was used;18 The Third Oircuit has held that 
force may not be used to resist an unlawful search where officers are 
executing a warrant, although leaving open the question whether an 
invalid, warrantless search may be resisted.49 Additionally, the cases 
make clear that the right to resort to self-help aP1?lies with rare ex
ceptions only where the illegal government action IS directed a~ainst 
the defendant personally. Thus~ a bystander has no right to mter
vene in the unlawful attempted. arrest of another, even if he does 
not know that law enforcement officers are involved; rather, before 
intervening he must make an effort to inquire into the nature of the 
attempted arrest and authority of the persons seeking to effect it, 
"unless circumstances make such inquiry impossible or fruitless." 50 

3. The Offense 
Subsection (a) of section 1302 provides that a person is guilty of 

an offense if, "by means of physical interference or obstacle, he inten
tionally obstructs or impairs a governmental function in fact involving 
«1) the performance of an official duty by a United States official, 
a judge, a juror, a law enforcement officer, an employee of an official 
detention facility, or an employee of the United States Probation 
System; (2) the performance by an inspector of a specific duty im
posed by a statute, or by a regulation, rule, or order issued pursuant 
thereto; (3) the delivery of mail; or (4:) the exercise of a right, or the 
performance of a duty, under a court order, judgment, or decree." 

This section is an outgrowth of the view that a general statute for
bidding physical obstruction of any government function is appro
priate. Such a statute was recommended by the National Oommission 51 

and the Model Penal Code 52 and has been enacted by such States as 
New York and Oregon. 53 The new provision replaces the scattergun 
approach of current law with a single provision that allows uniform 
treatment of similar types of conduct. It has the further advantages of 
allowing greater consistency in grading and of not treating in one 
statute conduct of physical obstruction and other dissimilar conduct 
often associated with it, such as assaults and threats. Where these ad
ditional offenses are present, they may be separately punished under 
the proposed Oode, generally either under section 1357 (Tampering 
with a Public Servant) or under the 'assault series (section 1611 
et seq.). 

The reason for paragraphs (1) through (4:) in the offense is to 
clarify it hy indicating the <basic kinds of government functions that 
are protected.54 Thus, paragraph (1) is primarily designed to carry 
forward the scope of present statutes such 'as 18 U.S.O. 111 and 2231. 
It would cover, among other things, physical interference with a law 
enforcement officer engaged in the prevem.tion, detection, investigation, 
or prosecution of an offense, or with 'a Secret Service agent performing 

•• Unite,/, Stq.tos v. Moorp-. 4R3 F.2d 1361, 1364-1365 19th Clr. 1973) . 
•• United States v. Ferrone, 438 F.2d 381 389-390 (3d Clr.) , cert. denied, 402 U.S. 

1008 (1971). . 
GO United States v. Heliazer, supra note 45 at 248-249; see also United States v. Vigil, 

431 F.2d 1037 (10th Clr. 1970), cert. denied, 401 U.S. 918 (1971). 
61 Final Report, § 1301. 
62 Model Penal Code, § 2421 (P.O.D.1962). 
6., See McKinney's IN.Y. Rev. Penal Law, § 195.05 (1967); Oregon Laws 1971, ch. 743, 

§ 19ft 
IS< By contrast, S. 1 of the 94th Congress and the National Commission did not attempt 

to categorize or enumerate the generic kinds of government functions covered. 
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It protective function involving the President. The list of public serv
ants in paragraph (1) is coextensive with the list of domestic public 
servants covered in the murder and assault series of offenses. The terms 
"United States official" "judge" "juror" and "law enforcement offi
cer" are defined in section 111. Paragraph (2) is designed to bring 
forward statutes such as 7 U.S.C. 87b(8) and 21 U.S.C. 461(c). Para
graph (3) is intended to perpetuate the scope of laws such as 18 
U.S.C. 1701. And paragraph (4) continues the coverage of statutes 
like 18 U.S.C. 1509. 

The conduct proscribed-obstructing or impairing a function by 
means of physical interference or obstacle-carries a culpability level 
of "intentional." Thus, under the provisions of section 302(a), it must 
be proved that the offender had a conscious objective or desire to ob
struct or impair a function and to do so by physical interference or 
obstacle. Mere awareness of the effect of his conduct will not suffice.55 
The fact that the function is a "government" function is an existing 
circumstance as to which, since no culpability standard is expressly 
stated, the applicable state of mind that must be shown is "reckless." 56 

Thus the actor must be shown to have been aware of but disregarded 
a substantial risk that the function he obstructed or impaired by 
physical interference or obstacle was a government function. 57 

The various types of government functions set forth in subpara
graphs (1) through (4) are preceded by the term "in fact". Therefore, 
by the operation of section 303 (a) (1), no proof of a mental state is 
required as to these elements. The Committee deems it appropriate and 
consistent with exi~ting case law to require proof of smenter only with 
respect to the general fact that a government function was obstructed 
or impaired; it serves no purpose to require proof of any particular 
state of mind as to the kind of government function obstructed. 58 

The fact that the government function was a Federal government 
function is not an element of the offense, but merely a basis for Fed
eral jurisdiction. Therefore, no culpability need be proved as to this 
fact.59 A person may therefore be convicted under this section if the 
evidence establishes, for example, that he intentionally obstructed by 
physical interference the execution of a Federal search warrant, even 
if he believed he was obstrtmting a State function rather than a Fed
eral function. GO 

In establishing a requirement that the conduct be engaged in inten
tionally, it is the committee's intention to exclude from punishment 
under this section such actions as pulling away from an arresting offi
cer at his initial approach or knocking Il.way a hand suddenly placed 
on the shoulder to effect an arrest where this type of action amounts 
to a reflex response. • 

Th!3 offense requires that the conduct engaged in should be such 
that It "obstructs or impairs" the government function involved. As 
stated above, the word "obstructs" has been in the Federal law for 
~ecades i~. cont~mpt and obstruction of justice statutes and probably 
Includes ImpaIrS." However, the latter word also recurs in the law 

55 See Working Papers, pp. 520-521. 
50 See section 303(b) (2). 
61 See section 302 (c) (1). 
r.s See section 303(d) (2) . 
• D Cf. United State8 v. Feola, 4'20 U.S. 671 (1975) . 
.. Cf. United State8 V. Je1Ining8, 471 F.2d 1310 (2dCir.), ccrt. denied, 411 U.S. 935 

(1973). 
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and has been used in various State revisions and the Model Penal 
Code. For these reasons, and to insure completeness of coverage, the 
term "impairs" is induded with the term "obstructs," as is done in the 
parallel section, 1301.61 It is intended that these terms receive a broad 
meaning and interpretation from the courts. 

The section also requires that obstruction or impairment be by 
means of "physical interference or obstacle." 62 This phrase is also 
intended to be given an expansive construction though limited, 
of course, to the concept of "physical" means. It should include affirma
tive physical acts such as the barrin~ of a door against a process server, 
the ;raising of barriers, the destructIOn of property, the use of a stench 
bomb, or the causing of persistent noise. However, mere verbal efforts 
to obstruct a ~overnment function or the failure to take affirmative 
action to facilItate a government function, such as unlocking a door to 
permit an inspector to enter, are not covered by the provision.63 

Threats that are intended to influence government actions are pe
nalized at a felony level under section 1357 and may, in certain cases, 
constitute menacing under section 1614. Cursing and other forms of 
verbal abuse that do not amount to threats and that occur absent any 
physical acts of interference or obstacle may be punishable under such 
sections of the Code as a contempt of court (if the verbal abuse in
volves the courts or as disorderly conduct (if committed within a 
Federal enclave.64 

The Committee intends that section 1302(a) (4) cover, for example, 
physical interference with public servants attempting to enforce 
judicial decrees or judgments.65 Section 1302, however, is not in
tended to reach problems that arise between civil litigants after a 
judgment is made and collection of a debt is involved unless Federal 
judicial collection procedures are involved. Depending on the factual 
context, it is possible that disputes between litigants could involve 
violations of section 1323 (Tampering with a Witness, Victim, or 
Informant), section 1324 (Retaliation against a lVitness or Inform
ant), or the statutes involving civil rights offenses and contempt of 
court. 

The Committee has received and given careful consideration to 
certain criticisms of section 1302. The principal concern as expressed 
by one witness was that "virtually every mass demonstration would, 
at one moment or another, fall within its prohibition. * * * Even an 
influx of cars carrying demonstrators to the chosen site mi~ht con
stitute the proscribed felony [misdemeanor]." 66 The CommIttee has 
concluded that, ~hile this concern is genuine, it is without merit and 
ascribes to the section a scope far 'beyond its actual reach. Indeed, 
Professor Archibald Cox, the former Solicitor General and former 
Watergate Special Prosecutor, said: 

"The ACLU criticism of Section 1302 is, in my opinion, a forced 
and false interpretation which would appear plausible only to one 
determined to find reasons for seeking to defeat the bill." 67 

81 See Working Papers, pp. 578-579 . 
.. The term "pllyslcal" Is intended to modifY both "Interference" and "obstacle." 
03 See District 01 Goll/maia V. Little, 339 U:S. 1 (1950) ; United States V. Ounningham, 

509 F.2d 961 (D.C. f!lr. 1975). 
M See sections 1331, 1334, and 1861. 
<l5oComnare 18 U.S.C. 150!!. 
os Testimony of the American Civil Liberties Union, Hearings, pp. 9067-68. 
61 Letter to Senator Phlllp A. Hart, Jan. 7, 1976, Hearings, p. 9414. 
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In his view, which the Committee endorses and which is clearly con
sistent with the language of the offense, an influx of cars carrying 
demonstrators would be a violation only if they were intentionally 
parked or driven in such a way as to deliberately interfere with the 
mails or with another of the enumerated protected government func
tions. Professor Cox concluded that the offense is not subject to attack 
.on grounds of vagueness or overbreadth. 

Thus, conduct such as that involved in picketing or mass demon
strations is not prohibited by this section even if it has the foreseeable 
consequence of obstructing a government function, if such obstruction 
was not an objective of the conduct. Moreover, even if obstruction of 
a government function is intended as a result of a demonstration other
wise 'protected by rights of free speech or assembly, subsection (b) (2) 
estbhshes a defense to prosecution if the interference or obstacle (a) 
involved no violence or only spontaneous minor violence incidental to 
the demonstration and (b) did not significantly obstruct or impair a 
government function.68 

The offense in a somewhat different form appeared as section 1301 
of both the Study Draft and the Final Report.69 The National Com
mission proposal in turn was based upon a similar offense contained in 
the Model Penal Code,7° 

The Committee has also considered a number of Supreme COllrt 
decisions on "physical obstruction" which indicate that section 1302 
is clearly immune from overbreadth or vagueness attacks. 

In Oame1'on v. Johnson 71 the Court held that a State statute that 
made it an offense to engage in picketing or mass demonstration in 
such a manner as to obstruct or unreasonably interfere with free use 
of public streets, sidewalks, or other public ways was not void for 
vagueness or overbreadth. The Court said that the statute was not 
vague since it "clearly and precisely delineates its reach in words of 
common understanding. * * * It is 'a precise and narrowly drawn 
regulatory statute * * *'" 72 Nor was it overbroad, because picketing 
was prdhibited only if it "obstTIlcts or unreasonably interferes" with 
entry to or exit from a public building. Prohibiting such conduct does 
not abridge the exercise of First Amendment rights.73 Numerous sub
sequent opinions have reaffirmed the view that direct blocking of 
traffic or entry to a building is not protected conduct. In Baohellar v. 
111 ar1/Zand 74 the court said: 

"[A conviction] could constitutionally have rested on a finding 
that they [the defendants] sat or lay across a public sidewalk with 
the intent of fully blocking passage along it, or that they refused 
to obey police commands to stop obstructing the sidewalk in this 
manner and move on." 

And in Ooates v. Oity of Cinoinnati 75 the court stated: 
"[A government] is free to prevent people from blocking side

walks, obstructing t.raffic, littering streets, committ~g assaults, or 
engaging in countless other forms of anti-social conduct." 

fl8 It may well be that the Constitution shields the conduct of non-violent demonstrators 
from governmental Intervention until or unless significant harm has occurred. See Wash
illgton Mobiliza.tion Committee v. Cu/linne. fi66 F.2d 107 (D.C. Clr. 1977). 

"" 'Study Draft, § 1301 ; Final Report, § 1301. 
70 Model Penal Code. § 241.1 (P.O.D. 1962). 
11390 U.S. 611 (1968). 
7'J l(l. at 616 (citation omitted). 
73 ld. at 617. 
7< 397 U.S. 564, 571 (1979) (dictum) . 
.,. 402 U.S. 611. 14 (1971) (dictum). 



Section 1302. 284 

.After reviewing the applicable judicial decisions the Committee 
is satisfied that no constitutional problem with respect to over breadth 
or vagueness exists in this section. The Committee does not intend, 
nor could this offense be construed, to impair the constitutionally 
protected right to peaceable assembly.76 

f. Defense. 
Subsection (b) (1) of section 1302 provides a defense to a prosecution 

under this section when the government function is both (A) "unlaw
ful" and (B) "conducted by a public servant who was not acting in 
good faith." The theory behind th~ defense is that physical resistance 
to an arrest, sear.ch, or some other function of government is generally 
not justifiable and that disputes as to the legality of such g?vernment 
action should ordinarily be taken to the courts. In limiting the circum
stances in which forcible self-help may be used to those where a public 
servant is acting both illegally and in bad faith, the defense probably 
is more circumscribed than that obtaining under the Federal cases deal
ing with the right to forcibly resist an unlawful arrest or search.71 
However, the scope of the defense herein is in accord with the trend of 
modern decisions and State legislatures to restrict the right to resort 
to force or violence as a means of resolving disputes with government.78 

Unlike the situation in former days, the development of legal safe
guards in the Fourth, Fifth, and Fourteenth Amendments, as well as 
the development of statutory remedies. now affords the victim of an 
megal arrest, search, or intentional tort, realistic and orderly .alterna
tives to physical resistance.79 The Committee 'believes that resort to 
such legal means should be required except in the rare circumstance 
where a Federal public servant not only is acting illegally but in evi
dent bad faith. As a practical matter, the Committee considers that 
bad faith will almost always be negated by a showing that the officer 
was acting pursuant to a warrant or other Judicial process.so However, 
bad faith may be shown by proof that the officer harbored a personal 
bias against the defendant or that he clearly exceeded the lilDlts of his 
rightful authority, such as by using unreasonable force against the 
person or property of another or ransacking premises in the course of 
a search. In light of the fact that the use of clearly excessive 
;force in the performance of a government function is ordinarily 
evidence of bad faith, the Committee has provided, in subsection (c), 
a proof provision stating that the 11se by a public servant of "clearly 
excessive force in the performance of a government function" will 
constitute "prima facie evidence that the public servant was not acting 
,in good faith." Under the definition of "prima facie evidence" in Rule 
25.1 of the Federal Rules of Criminal Procedure in this bill, this 
provision will have the effect of requiring the government not only 

16 Shuttle8worth v. Oity of Bi·rmingham, 394 U.S. 147 (1969) ; 1!Jd1oard8 V. South Oaro
lina, 372 U.S. 229 (1963) ; Hague v. oro, 307 U.S. 496 (1939). 

'Tt See John Ball Elk V. United Statc8, 81tpra note 43, and other cases discussed 8upra. 
78 As noted In United State8 v. Reliczer, 8upra note 44 at 246 n.3, the right to resist an 

unlawful arrest has In recent years been aboIislled by statute In Rhode Island. New Hamp
shire, Delaware, anel California, and by judicial decision In New Jersey. In addition to the 
Model Penal Code and thn Uniform Arrest Act each contains a prOVision curtailing the 
scope of the common law right to nse force to resist an unlawful arrest. 

70 See United States v. Ferrone, 8upra note 48, at 890; see also United State8 v. Harris, 
521. F.2d 1089, 1092 (7th Clr. 1975) (legality of underlying lien or assessment not oJele
vant in prosecution under 26 U.'S.C. 7212 (b) for forcibly rescuing property seized by r.I"S,) 

so See i(l. 
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to prove lack of bad faith beyond a reasonable doubt but to overcome, 
in that process, the inference of bad faith that normally may be drawn 
from the fact that clearly excessive force was employed. . 
5. Jurisdiction 

Federal jurisdiction exists for this offense if the government func
tion is, in fact, a Federal function. This jurisdictional base is broad 
enough to reach a physical obstruction of a State or local public 
servant who is properly exercising a Federal government function. 
In addition, there is extraterritorial jurisdiction over an offense herein, 
by.virtue of section 204(c) (7). if it is committed by a national or 
resIdent of the United States. 
fl. Grading 

An offense under this section is graded as a Olass A misdemeanor 
(up to one year in prison) , which is consistent. with the average penalty 
for this type of offense under current law. If the conduct engaged in 
by the defendant is more serious and amounts toa threat, an assault, 
or even homicide, propel' prosecution will be possible either because the 
public servant involved is specifically covered in the jurisdiction sec
tions of those offenses or the conduct is covered by means of ancillary 
jurisdiction.81 

SECTION 1303. IMPERSONATING AN OFFICIAL 

1. In General and Present Federal Law 
This section consolidates a number of impersonation statutes in 

chapter 43 of title 18 and carries forward the view that impersonation 
of Ifederal officials should be a Federal crime because such impersona
tion harms the effective functioning of the Federal government by 
creating suspicion of Federal credentials. As stated by the Supreme 
Court, the purpose of an impersonation statute is "not merely to pro
tect innocent persons from actual loss through reliance on false as
sumptions of Federal authority, but to maintain the general good 
repute and dignity of the service itself." 82 

The most important sections of title 18 dealing with false imperson
ation are 18 U.S.C. 912 and 913, covering public servants, and 18 
U.S.C. 915, covering forei~ officials. Other less significant statutes 
in chapter 43 will not be Incorporated into this section but instead 
will be embraced within other sections of the proposed Oode or trans
ferred to title 18 Appendix of the United States Oode. 

18 U.S.C. 912 contains the basic statute prohibiting the impersona
tion of Federal public servants. It has two distinct prohibitions. First, 
the statute punIshes anyone who "falsely assumes or pretends to be 
an officer or employee acting under the authority of the United 
States .•. , and acts as such." Second, it punishes anyone who "in 
such pretended character demands or obtains any •.. thing of value." 
The penalty is imprisonment for up to three years. 

The first part of the statute states the offense carried forward in this 
section and relates to those impersonations which are most injurious 

51 See, e.g., section 1621 (Kidnapping). 
,. United States Y. Bartlow, 239 U.S. 74, 80 (1915). 
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to the government in that the impersonator does an act related to his 
pretended capacity. Although original1y enacted to prohibit frauds 
on the government by those claiming to be entitled to Federal pen
sions,83 this provision has mainly been used for prosecutions in which 
victims ?ther than the government have been the subject of t~e im
personatIOn, for example, a case where a telegram was sent In the 
name of a United States Senator to the warden of a State penitentiary 
ordering a stay of execution,84 and a case involving the defrauding of 
private persons by one acting in the guise of a United States Congress
man.85 The kinds of impersonation cases under this branch of the stat
ute most common today involve private investigators, claims adjusters, 
debt collectors, and the like who impersonate F.B.I. agents or other 
Federal investigators in order to obtain information or access to private 
files which would otherwise not be made available.86 

Originally, 18 U.S.C. 912 contained a reqnirement of "intent to 
defraud" app1icable to both branches of the statute. In United States 
v. Lepowitoh,81 however, the Supreme Court interpreted this language, 
in connection with a prosecution lUlder the first (i.e. "acts as such") 
branch, to mean only that the offender "by artifice and deceit, sought to 
cause the deceiveu person to follow some course he would not have pur
sued but for the deceitful conduct." 88 In the 1948 revision of title 18, 
the revisers deleted the "intent to defraud" language as to Doth
branches of the statute, indicating that the Lepowitoh decision had 
rendered it meaningless. Althongh the law today remains relatively 
clear that a specific intent to defraud is not an element. of the offense 
under the first branch of the statute,89 a split in judicial authority has 
developed over whether the requirement should be read back into 
the second branch.90 

The critical point about the second branch of 18 U.S.C. 912 is that 
it is essentially a form of theft (Le., "demands or obtains any ... 
thing of vaImi"). Accordingly, rather than retain this offense in this 
section or subchapter, the Committee has determined to cover the 
conduct proscribed in the second branch hy means of a jurisdictional 
base in the theft section (section 1731 ( c) (4) ) .91 

The Committee believes that when a person impersonates a pnblic 
servant or a foreign official and thereby obtains property of another 
by fraudulent means with intent to deprive the holder of it. then the 
off('nse is, in essence, theft and should be treated as such. This treat
m('nt of the second part of 18 U.S.C. 912 permits prosecut"ion when 
It theft is attempted or arcomplished by means of an impersonation 
and is in accord with the Fifth Circnit decision that read a specific 
intent to defraud back into the current statute.92 

83 ~ee Pierce v. Unite,l State8. 314 U.S. 1106. 307 (1941). 
'" ~ee Thomas v. United ,"Itates. 213 F.2d 110 (flth Clr. 1954). 
so ~ee I,nmar v. finite,Z States. 241 U.S. 103 (1916). 
so See Working Papers, p. 730; see also United States v. Lepowitch, 318 U.S. 702 (1943). 
87 Su.pra note 86. 
88 TIT,. at 704. 
"', Ree United States v. ]Jlitma.n. 459 1i'.2i! 451 (nth f!lr.). cert. denied. 409 n.s. R63 

(1972). In United States v. Randolph, 460 F.2d 367 (5th Clr. 1972), however. the Fifth 
Circuit helel that an Indictment under the firRt brnnch of 18 U.S.C. 912 must allege either 
an Intent to defraud or the purpose for tile false personation. 

00 Compare Hnnen v. Un-i· tell SIII#8. 344 F.2d 70B (nth ("Ir. 1°61;\. with Unitell States 
v. Gllthrie. 387 F.2r1 56'9 (4th 'Clr. 1967). cert. denied, '392 U.S. 927 (1968). • 

OtThe National CommiRsion, by contrnst. inclui!ed hoth hrnnches of 18 U.S.C. 912 in Its 
proposed false Impersonation provision. See Final Report, § 1381. 

o. Honea v. United States, sllpra note 90. 
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18 U.S.C. 913 makes it an offense punishable by up to three years 
in prison for any person to "falsely represent himself" as an officer, 
agent or employee of the United States "and in such assumed char
acter'~ to arrest 01' detain any person or to search any person, building 
or other property of any person. There have been very few prosecu
tions under this statute, apparently because the conduct is also cov
ered under the first part of 18 U.S.C. 912. 

18 U.S.C. 915 punishes by up to ten years in prison whoever, "with 
intent to defraua within the United States, falsely assumes or pre
tends to be a diplomatic, consular or other official of a foreign govern
ment duly accredited as such to the United States and acts as such, 
or in such pretended character, demands or obtains or attempts to 
obtain any ... thing of value." This statute is drafted along lines 
parallel to 18 U.S.C. 912 and therefore, for the reasons discussed in 
connection with that provision~ the second branch of 18 U.S.C. 915 is 
also excised from coverage UnCleI' this section and is carried forward 
by establishing a jurisdictional base in the theft offense (section 1731 
(c) (4)). 18 U.S.C. 915 was initially enacted in 1917 during World 
War I to punish acts of interference wjth the foreign relations.] 
the neutrality,and the foreign commerce of the United States anCl 
to punish espionage. Its ten-year grading provision, which is consid
embly higher than that under 18 U.S.C. 912, probably reflects its 
purpose to assist in preventing espionage.93 

Since there have been no cases interpreting the scienter require
ments of section 915, it is unclear whether the phrase "intent to de
fraud" has the meaning given to those words in 18 U.S.C. 912 in 
United States v. Lepowitah, supra. Because of the specificity of the 
kinds of foreign officials covered, there is also some doubt whether the 
statnte would apply to impersonation of A United Nations official or 
an officer of the Organization of American States.94 

Chapter 43 of title 18 also contains other false impersonation stat
utes which are not covered in this section. 

18 U.S.C. 911 punishes by up to three years in prison whoever 
"falsely and willfully represents himself to be a citizen of the United 
States." The additional culpability term "wi11ful1y" in this section 
has been construed to require only that the misrepresentation con
cerning citizenship be voluntarily and deliberately made and not to 
require a fraudulent purpose.\lG This offense is carried forward in the 
proposed Code as to misrepresentation of United States citizenship in 
governmental matters by means of the jurisdictional subsection in the 
false statement statute (section 1343 ( c» and in other respects by 
transfer to title 18 Appendix. 

18 U.S.C. 914 punishes by up to five years in prison whoever 
"falsely personates any true and lawful holder of any ... debt due 
from the United States, and, under color of such false personation," 
receives or endeavors to receive money. This is essentially a theft pro
vision and is covered by a jurisdictional base in the theft section. 
(section 1731 (c) (12». 

93 See Working Papers, pp. 733-734 . 
• , Cf. Working- PapHs, p. 734. 
M See Oltow Bing Kew v. United. States. 24R F.2d 466 (Ath eir.), cert. denied, 355 U.S. 

889 (1957) ; United State8 v. PrunT,Un, 188 F.2d 182 (7th Clr. 1951). 
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18 U.S.O. 916 punishes by a maximum of six months in prison 
whoever "falsely and with intent to defraud" 06 impersonates a 4-H 
01 ub member or agent. This section is preserved by transferring it 
to title 18 Appendix of the United States Code. 

18 U.S.O. 917 punishes by imprisonment for up to one year who
ever, within the United States, falsely or fraudently holds himself 
out as or represents or ,Pretends himself to be a member of or an a&ent 
for the American N atlOnal Red Oross, for the purpose of solicitmg, 
collecting, or receiving money or material. This section is also· pre
served by transferring it to title 18 Appendix of the United States 
Oode. 

Other im1?ersonation statutes not in chapter 43 include 18 U.S.O. 
1424, proscrIbing impersonation in any citizenship or naturalization 
proceeding, and 18 U.S.C. 1546, punishing impersonation in obtaining 
visas or other documents required for entry into the United States.D1 

The coverage of these statutes will be carned forward in part by the 
perjury and false statements provisions of this chapter (sections 1341-
1343), as well as by sections 1215 and 1216, which penalize, inter alia, 
the fraudulent acquisition of naturalization, documentary evidence of 
United States naturalization or citizenship, or a United States 
passport. 
~. The Offense 

A. Elements 
Subsection (a) of section 1303 provides that a person is guilty of 

an offense if he "pretends to be a public servant or a foreign official 
and purports to exercise the authority of such public servant or for
eign official." 

This section is designed to preserve the basic offense in the first 
part of 18 U.S.O. 912 and 915, albeit in somewhat refined form. Thus 
the offense here has two essential elements: first, the defendant musl 
pretend to be a public servant or a foreign official; and second, he must 
purport to exercise the authority of the impersonated servant or 
official. 

The modifier "falsely" which appears in 18 U.S.C. 912 before the 
word "pretends" has been deleted as redundant, because the concept of 
a pretension or impersonation inherently contains the idea of falsity. 
Retaining the adjective miO'ht also lead to the erroneous conclusion 
that some additional culpability element, e.g., evil motive, which is 
not part of existing law and is not intended to be incorporated under 
this section, is required.Ds 

The committee has also replaced the "acts as such" language of 18 
U.S.O. 912 and 915 with the phrase "purports to exercise the authority 
of such public servant or foreign officiaL" This latter language, while 
lengthier, is believed to be a clearer expression of the prohibited 
conduct. 

Do The "intent to defraud" requirement haR not been internretpd . 
., The court in United States v. Oarlllo·Oolmenero, 523 F.2d 1279 (5th Cir. 1975) 

adopted an interpretation of the latter statute as extending to a case of false personation 
In applying fo·r admission to the United Sates, although no entry-type document was 
Involvpo. 

98 Compare United States v. Achtner, 144 F.2d 49. 52 (2d Clr. 1944), where the court 
used the Inclusion of the term "falsely" In 18 U.S.C. 911 to restrict tIle statute's appU· 
cation to Instances where the false representation of citizenship was In response to an 
inquiry by one having a right to inquire about or adequate reason for ascertaining a 
defendant's citizenship. 
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Thus it should be evident that once the actor has pretended to be a 
public servant or foreign official, the crime becomes complete upon his 
engaging in any conduct which is an exercise of the pretended per
son's authority. It is not necessary that the conduct be successful-only 
that it occur. For instance, a person who, after pretending to be an 
F.B.I. agent, flashes a badge in order to try to gain access to premises 
violates the statute by showing the badge after pretending to be an 
agent. It matters not. whether he actually succeeds in gaining entrance. 
The word "purports" in lieu of "acts" is intended to make this 
concept apparent. As is current law, some conduct or action independ
ent of the impersonation itself is required for a violation of this section. 

The test of this independent conduct or action is whether or not it is 
designed to exercise the authority, capacity, or duty of the person 
impersonated. In discussing a predecessor statute to 18 U.S.C. 912, the 
Supreme Court stated that the requirement of an act beyond the mere 
pretense "means no more than to assume to act in the pretended char
acter. It requires something beyond the false pretense with intent to 
defraud; there must be some act in keeping with the pretense." 99 

Although an intent to defraud has been eliminated from current 18 
U.S.C. 912 and from this section, each does or will require "some act 
in keeping with the pretense." The acts which have been held to satisfy 
this requirement, and which will also suffice under section 1303, include 
attempting to elicit from one person information concerning the where
abouts of anotherro wearing firearmsrl and attempting to stay an 
execution.l02 The act or conduct involved must to some extent be apart 
from the pretense itself. For example, stating that one is an F.B.I. 
agent alone would be insufficient. However, making that statement and 
thereupon entering premises in order to search, or attempting to effect 
an arrest, would be sufficient. In one case involving an impersonation 
of an Internal Revenue agent and an attempt, in that pretended capac
ity, to loc!;tte the address of a former tenant from a landlord, the court 
upheld the conviction and stated that an indictment under 18 U.S.C. 
912 would be valid if it "states that the defendant engaged in doing 
something which is not the pretended capacity." loa This should remain 
the test under section 1303.104 

The classes of persons covered are "public servants" and "foreign 
officials." The former term is broadly defined in section 111 and is in
tended to reach all conceivable impersonations that are injurious to the 
authority or credibility of Federal credentials.l05 The definition is also 
designed to cover the situation of one public servant impel.'sonating 
another, as does current law.10G It should be noted that the definition of 

DO United State8 v. Barnow, 8upra note 82, at 77. 
100 Uni.ted State8 v. Lepowitoh Bupra note 86., 
101 United State8 v. Hamilton, 276 F.2d 96 (7th Cir. 1960). 
10' Thoma8 v. United State8, 8upra note 84. . 
103 United States v. Harth 280 F. Supp 425 (W.D. Okla. 1968). 
'" Thus, situations where a person impersonates a public servant or foreign official 

solely to enhance his status, e.g., for the purpose of obtaining a job, credit, or cashing a 
check. w!l1 not be covered under this section. :;:ee United States V. Grewe, 242 F. Supp. 
826 (W.D. Mo. 1965) ; United States v. YOI'k, 202 F. Sunp. 275 (E. D .Va. 1962). Compare 
Unitecl States v. Etheridge, 512 F.2d 12'49 (2d Cir. 1975) (sustaining a conviction where 
the defendant, whlIe imper80nating a memner of the army, obtained a loal! by virtue of his 
pur)lorted army status). Where credit is sought, such conduct may amount to a violation 
of tl\e false statement section (1'343). If n nntlonal credit institution is invol,'ed. 

10:; Note that impersonation of a former public servant is not covered, whereas theft by 
impersonation of such a former public servant Is llTosrribed. See section 1731 (c) (4). 

106 See RU8sell v. United Sta,tes, 271 F. 684 (9th Cir 1921). 
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"pnblic servant" in section 111 includes persons who act "for or on 
uehal:f of a government." The·term "o-overnment" is also specifically 
dcfined in section 111 to encompass a flgovernment agency," which in 
turn is defined to include a department, independent establishment, 
commission, administration, anthority, board, and lllll'eall, us well as a 
"(!Ol'l)oration 01' other legal entity established by, and subject to control 
by, a government Or governments for the execution of a governmental 
or iutergovernmental program." This clearly includes such entities as 
the Tennessee VaHey Authority, impersonation of the employees of 
which an early Supreme Court decision held was outside the scope of 
18 U.S.C. 912.101 

With respect to foreign officials, the rationale for continuing tho 
protection in currcnt 18 U.S.C. 915 for acts of impersonation concern
ing them was clearly set forth by the Deputy Director of the National 
Commission, as follows: 108 

Maintenance of good foreign relations is a matter of exclu
sive Federal concern, and probably should not depend upon 
the ability or discretion of local 'law enforcement oflicials. 
Foreign governments should be able to look to the Federal 
government, rather than to the States for protection of the 
good repute of their officials, and hold the Federal government 
accountable for lax enforcement. Moreover, protection of the 
<lredentials of foreign officials in this cOlmtry provides a basis 
for obtaining protection of credentials of Federal officials 
abroad. 

The term "foreign official" is defined in section 111 to mean !\ 
"foreign dignitary" (a term also defined in section 111) or a person of 
foreign nationality "duly notified to the United States as an officer or 
employee of a foreign powm'," which includcs a "govel'nment" 01' an 
"international organization." The latter term is also defined in section 
111 with reference to the International Or'ganizations Immunities Act 
(22 U.S.C. 288) and will include such organizations as the United 
Nations and the Organization of Americall States. The deHnition of 
"foreign official" generally parallp-]s the recently enacted definition set 
forth in 18 U.S.C. 1116 in connection with the protection of foreign 
officials from mmder and manslaughter, except that impersonation of 
family members of foreign officials-which is not covered in 18 U.S.C. 
915-1s similarly excluded from the scope of tIllS section. 

B. Oulpability 
The conduct in this section is pretending to be a pnblic servant or 

a foreign official and purporting to exercise the authoritY' of such 
servant or official. Since lro cu]paLility standurd is specifically desig
nated, the applicable state of mind' that must be proved IS, at a 
minimllm, "knowing," i.e., that tIle offender was awrtre that he was 
pretending to be a public servant 01' foreign offichtl and was frware that 
he was purporting to exercise the authority of such person.100 Thus, it 
would not be a crime for a person to pretend to be another who hap
pened to be a public servant or foreign official if the defendant waA 
not n.ware of that person's status. 

101 See Pierce v. Uniteil States, 8upra note 83. The Pierce holding was in effect reversed 
by tlll' (/"tlnWIlII oj' ""gl'II(·.r" ill till! 11J48 title 18 revision. See 18 U.S.C. O. 

lOS See Working Papers p. 734. 
109 See sections 303(b) (1) and 302(b) (I), 
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Subsection (b) provides that it is not a defense to a prosecution 
under this section that the pretended capacity did not exist 01' that 
the pretended authority could not legally 01' otherwise have been 
exercised or conferred. 

This codifies existing judicial interpretations of 18 U.S.C. 912,110 
Itnd is derived from the rccommendations of the National Commis
sion.11l The need for the word "conferred" is to cover the situation 
of a :person not prctending to be someone other than himself but 
claimmg to have Federal authority for what he is doing. 
4. Jurisdiction 

There is Federal jurisdiction over an offense under this section in 
two circumstances. 

The first is if the pretended capacity 01' authority is that of a 
Federal public servant. The latter term is defined in section 111 (see 
"public servant"), inter alia, to exclude a District of Columbia public 
servant. Because of the potential seriousness of the im)?ersonation 
of a Ferleral public servant, extraterritorial jurisdiction IS provided 
for this offense when committed abroad.l12 

The second circulllstance occurs when the pretended capacity or 
authority is that of a foreign official and the offense is committed with
in the ~eneral or special jurisdiction of the United States. These areas 
are defined in sections 202 and 203 respectively. In essence they include 
any State, Federal enclave, location on the high seas, and certain 
aircraft while in flight. 
5. Grading 

An offense under this section is waded as a Class E felony (up to 
two years in prison). This is SImilar to the maximum penalty 
affonled by (ml'rellt law in 18 U.S.C. D12. The ten-yenr penalty allowed 
under 18 U.S.C. 915 for im~el'sonating a foreign official is deemed too 
high. The National CommIssion proposed reducing the offense to a 
mIsdemeanor. However, in view of tlle gravity of the damaO'e to 
United States interests which may resnlt from offenses of this Tond, 
the Committee believes that felony treatment is warranted. 

SUBCHAPTER B.-OBSTRUCTIONS OF LAW ENFORCEMENT 

(Sections 1311-1315) 

The offenses included within this subchapter are: Hindering Law 
Enforcement (section 1311); Bail .Jumping (section 1312) ; Escape 
(section 1313) ; Providing or Possessing Contraband in a Prison (sec
tion 1314) ; and Flight to Avoid Prosecution or Appearance as a Wit-

no See e.g., United Statcs v. Bat'now, 8upra note 82, at 76-77; Thomas v. United Statcs, 
supra, note 102: FJllint 1'. Tfudslleth 110 F.2d 389 (10th Cir. 1940); Oaru8o v. United 
Fltatcs, 414 F.2!l 225 (5th Clr. 1969), 

111 See Final Report, § 1381 (2). 
112 See section 204(c) (6). 
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ness (section 1315). The common thread running throughout these 
sections is the obstruction of law enforcement efforts that results from 
the J?rohibited conduct. 

Hmdering law enforcement is the traditional accessory after the fact 
offense. It prohibits interference with law enforcement efforts to 
apprehend and punish other offenders or to recover the proceeds of 
the crime. Sections 1312-1314 come into play after the offender has 
been apprehended. Section 1312 makes it a crime to jump bail. Section 
1313 prohibits escape from official detention facilities. Linked to 
escape, section 1314 makes it unlawful to provide or possess items that 
could be used to escape; but beyond that, it 'prohibIts the making or 
possession of certain Items, the use of which III a prison could thwart. 
order, discipline, and safety. Section 1315 completes the series of ob
struction of law enforcement offenses. It makes it unlawful to flee It 
State or local jurisdiction with intent to avoid prosecution or giving 
testimony. 

SECTION 1311. mNDERING LAW ENFORCEMENT 

1. In General 
Section 1311 is designed to proscribe conduct that assists others 

either to avoid apprehension or prosecution or to profit from the fruits 
of their crimes. These offenses are distinguishable from some other 
forms of prohibited conduct that would aid the offender, such as 
tampering with witnesses or jurors, because the offenses in this sub
chapter are dirercted solely at the aider.l Subsection (a) (1) and (a) (2) 
combine several sections of current law dealing with common law no
tions of accessories-after-the-fact and misprision of felony. In general, 
it is intended primarily to prevent obstruction of law enforcement 
efforts to apprehend and punish another offender. 

Subsection (a) (3) prohibits, as a form of an accessory offense, aiding 
the consummation of a crime. It is intended to reach acts that do not 
amount to obstructions of justice or the receipt of stolen property as 
such, but instead involve assisting other persons in carrying out an 
unlawful project or otherwise profiting from a crime. Examples of 
the conduct that this section would reach include acting as a custodian 
for the proceeds of a theft or robbery until the culprits can meet and 
split up the spoils, fencing marked ransom money, or helping a thief 
to collect a reward for the return of stolen property. Other conduct 
that this offense would prohibit includes activities of so-called front
men for organized criminals who invest illegally obtained funds in 
legitimate businesses and thus "launder" the fruits of crime; fencing 
of stoJen property where actual receipt of the property cannot be 
established; and purchasing of property at an extremely low price, 
e.g., 3Jcquiring treasury bills at a half their face value, where the person 
does not know the details of the crime but is aware of and disregards 
a risk that the property has been illegally obtained. 
1J. Present F ederaZ Lmv 

In existing law, there are eight statutes dealing with the type of 
accessorial conduct covered ·by section 1311. Six of these are consoli
d'ated in subsections (a) (1) and (a) (2) of section 1311: 

1 Offenses such as tampering with witnesses, victims. or jurors nre discussed In the next 
su bchnpter. 
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(i) 18 U.S.C. 3. This statute declares that any person who, 
knowing that a Federal offense has been committed, "receives, 
relieves, comforts, or assists the offender" for the purpose of hin
dering or preventing his apprehension, trial, or punishment, is 
"an accessory aiter the fact." It is the basic title 18 accessory-after
the-fact statute. Offenders are punished generally at one-half of 
the maximum penalty for the underlying offense. 

(ii) 18 U.S.C. 4. This section is entitled "misprision of felony." 
It provides that any person who has knowledge of the actual 
commission of a Federal felony and who conceals it and does not 
make his lmowledge known to the authorities is guilty of an of
.fense and can be imprisoned for a maximum of three years.2 The 
section has been interpreted to require affirmative acts of con
cealment 3 such as concealment of evidence or harboring the 
offender. Mere failure to report a known felon is insufficient for 
a conviction. As such, 18 U.S.C. 4 is probably covered to a large 
extent by the language in 18 U.S.C. 3 relating to assisting the 
offender. 

(iii) 18 U.S.C. 1071. This offense covers acts of harboring or 
concealing an offender after an arrest warrant has issued so as to 
prevent the offender's discovery and arrest. The harborer under 
this section must lmow that the arrest warrant has issued. If the 
underlying offense charged is a felony, violation of section 1071 
carries a maximum penalty of five years in prison; if it is a mis
demeanor, violation of section 1071 carries a maximum penalty of 
one year in pr.ison. 

(iv) 18 U.S.C. 1072. This section deals with the specific situa
tion of "willfully" harboring or concealing an escaped Federal 
prisoner. It carries a maximum penalty of three years in prison. 

(v) 18 U.S.C. 792. This offense is a specialized accessory after 
the fact statute dealing with national security offenses. It bars 
the harboring or concealing of a person who the actor knows, "or 
has reasonable grounds to believe," has committed, or is about to 
commit, an offense under 18 U.S.C. 793 (Gathering, transmitting, 
or losing defense information) or 18 U.S.C. 794 (Gathering or 
delivering defense information to aid foreign government). A 
violation of 18 U.S.C. 792 carries a maximum penalty of ten 
years in prison. 

(vi) 18 U.S.C. 2·382. This section is entitled "misprision of trea
son." Its reach is much the same as that of 18 U.S.C. 4 except 
that it is limited to concealment and knowledge of treason against 
the United States where such act is by one owing allegiance to 
the United States. It carries a maximum penalty of seven years 
in prison. 

It is quite clear that while these six statutes deal basically with the 
same offense of harboring, concealing, or assisting a Federal offender, 
penalties and requirements of proof are treated disparately and in
consistently. Subsections (a) (1) and (a) (2) of section 1311 eliminate 

2 It has been held thnt the Fifth Amendment privilege ngainst compulsory self·incrimi· 
nation shields an individual from prosecntlon under this section, however, if he was 
simnltaneouslj1 involved in criminal conduct linked to the concealed crime. UllitecZ Stnte8 
v. Kith, 541 F.2d 672 (7th Cir. 1976) : UllitecZ States v. Ki1l0. 402 F.2d 694 (9th 'Cir. 1968). 

3 See Neal v. UllitecZ States, 102 F.2d 643 (8th Cir. 1939), cert. denied, '312 U.S. 679 
(1941). 

51-508 0 - 80 - 20 
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the anomalies and overlap and consolidates the six offenses into one 
provision with uniform elements and grading.4 

Subsection (a) (3) of section 1311, which constitutes a general pro
vision barring the assistance of another in profiting from the pro
ceeds of a crime, is novel to current law not in its approach but in its 
scope. There are two statutes presently in title 18 that reach specific 
instances of the kind of conduct proscribed by subsection (a) (3). 
First, 18 U.S.C. 1202 prohibits any person from receiving, possessing, 
or disposing of any money or property that has been at any time 
delivered as ransom or reward for a kidnapping if the actor knew 
that the proceeds had been used for such ransom or reward. A viola
tion of 18 U.S.C. 1202 carries a maximum penalty of ten years in 
prison. Second, 18 U.S.C. 2113(c) prohibits, inter alia, any person 
from receiving, possessing, bartering, selling, or disposing of any 
property knowing the same to have been stolen from a hank. The 
maximum sentence is the same as that for 18 U.S.C. 1202. 

As is evident from the face of the statutes, both are narrow in scope. 
Subsection (a) (3) would replace these specific provisions and extend 
the prohibition against assisting anoth~r in profiting from the pro
ceeds of a crime to all situations in which the Federal government 
had jurisdiction over the crime committed by the other person. 
S. The Offense 

The offense subsection of section 1311 is divided into three para
graphs in ord<>r to reach different types of acts which obstruct law 
enforcement efforts. The first and second paragraphs proscribe conduct 
that hinders efforts to apprehend and punish another offender. The 
third paragraph punishes conduct that aids another in secreting, dis
guising, or converting the proceeds of a crime or otherwise profiting 
from a crime of another. In each case, the offense involves conduct that 
takes place after an offense has been committed by another person or 
aft~r acts that have given rise to criminal charges. 

A. Hindering eff01'ts to apprehend and punish offenders 

As noted, the hindering offense, proposed in subsection (a) (1) and 
(a) (2) consolidates those aspects of existing "assistance" provisions 
which prohibit intereference with law enforcement efforts to appre
hend and convict an offender. It goes beyond the general accessory
after-the-fact statutes (18 U.S.C. 3 and 4), however, by imposing 
criminal liability regardless of whether the offense was actually com
mitted. This is in accord with recent revisions 5 and embraces the same 
notion contained in the offense of harboring when an arrest warrant has 
been issued (18 U.S.C. 1071). As explained in the Working Papers, 

'Other oft'enses of a similar nature that exist In current law are handled separately In 
the Code. One. 8 U.S.C. 1'324(0.) (31. (len Is with harboring rertnln nllens. It Is trented 
sepnrntely In section 1213 becnuse of detailed grading requirements nnd the need to refer 
to tltlp 8 of the l1nlted RtntpR Corle for till' definition of specltlc terms such as "allen" 
and the like. The spcond. 18 V.R.C. 757. which denls with hnrhorlng nn escaped prisoner 
of war or an escaped enemy allen Is covered In section 1117 because of differing offense 
elrmpnts. Flnnll.v. 1 R n.R.C. 1 aRl which, inter aHa, punl"llPs hy up to three ypars In 
prison any perpon who "harho~R. conren1s. prntpcts, or n.sslstR" 0. nerson W110 has deserted 
from the nrmed forces of the United States, Is trented In section 1116 becnuse of Its more 
loglenl relntlonRhlo to the milttnrv o'l'pnSp.R contnlned In chll.l)l·er 11. 

G See, e.g .. Flnnl Report, § 1303; Working Pnpers. n. :131: Mo(lel PennI Cocle, § 242.3 
(P.O.D. 1962) ; McKinney's N.Y. Rev. Pen. Lnw.;.!. § § 205.50, 205.55, 205.60, 205.65 (1967) ; 
~nch. Rev. Crlm. Code, § § 4635-37,4640 (Flnnl .urnft '1967). 
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"[t]he principle underlying the offense is that it is an obstruction of 
justice, rather than that the offender is an accessory in the crime." 6 

Accordingly, section 1311(a) (1) does not-like 18 U.S.C. 3 and 4-
make commission of a crime by another a matter of proof in the 
prosecution of an aider. Instead, the section refers to assisting 
"another person, knowing that such person has committed a crime, 
or is oharged 'with or being sought for a orlme." [Emphasis added.] 

As noted in the National Commission Working PaJ.-lers, "[c]riminal 
liability for such obstructive efforts should not depend upon whether 
guilt of the other is ultimately established, or whether the obstructor 
Imows the specifics of his offense. . . ." 7 Thus, even if the other 
person is later acquitted of the underlying offense, or the charges 
against the other are dropped, a prosecution of the person who inter
feres with law enforcement efforts in order to aid the one charged 
or being sought can still be brought. Accordingly, as a procedural 
matter, existmg Federal law which provides that it is not necessary 
that the principal be convicted first before bringing to trial another 
one charged with aiding or abetting is continued.s 

The offender must know, under subsection (a) (1), and intend, under 
subsection (a) (2), that llis acts, i.e., his conduct, "interferes with, hin
ders, delays, or prevents the discovery, apprehension, prosecution, con
viction, or punishment" of another for a crime. The reason for the 
intentional as opposed to a Imowing standard for subsection (a) (2) 
which covers the destruction of records is to make clear that mere 
awareness of the fact that record destruction will hinder the apprehen
sion of a fugitive is not a sufficient basis to support a prosecution. 
Because record destruction is an indispensable facet of carrying on a 
business, and may be an ambiguous act, the Committee determined to 
require :proof of an intentional state of mind for conviction under this 
section, I.e., that the defendant desired by the act of record destruction 
or removal to interfere with, hinder, etc., the apprehension, prosecu
tion, Or punishment of the fugitive. "ltnowledge" is the state of mind 
specified with respect to the existing circumstance that the person the 
defendant is assisting has committed a crime, or is charged with or 
being; sought for a crime.9 

The conduct that is prohibited under subsections (a) (1) and (a) (2) 
i9 set out in terms that suggest obstruction of law enforcement efforts
i.e., to interfere with, hinder, delay, or prevent "the discovery, appre
hension, prosecution, conviction, or punishment of another person, 
knowing that such other person has committed a crime, or is charged 
with or being sought for a crime." A simple prohibition barring all con
duct intended to hinder law enforcement efforts was rejected. As noted 
in the Working Papers, such a provision would make a person "guilty 
of hindering even though there was no basis for' an obstrllction of 
illstice. i.e .. there was no crime and no effort by law enforcement 
authorities to apprehend anyone ... " 10 If it should ever arise, an 

• Working Papers, p. 5'31. 
1 IbM. 
8 Rpp. BealloTlUmp v. United States, 154 F.2d 413 (6th Clr.), cert. deniee, 329 U.S. 723 

(1946). 
• 'l'hiR policy Is ~l1pportpd hy thp. A.B.A. Commlttpp on Reform of li'edpral CrimInal r,aws 

of the Rpctlon of Criminal Law, Hearings, p. 5783. ConAlstpnt wIth exlstln~ law, tllere 1s 
no rCQulrernpnt that the accl1sed have any scienter as to the fact that the crime Is 'Federal. 
UnHen. Statc8 v. Hobson, 519 F.2d 765, 769-770 (9th Clr.), cert. denied, 423 U.S. 931 
(1970). 

,. Working Papers, p. 582. 
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intentional effort to hinder law enforcement where there is no effort 
in fact to apprehend anyone can be handled as an attempt since 
impossibility is rejected as a defense under that section.l1 

The four specified prohibited acts set forth in sections 1311 (a) and 
(a) (2) generally parallel those drafted by the National 90mmission. 
These four acts reflect the types of conduct that have consIstently been 
Tecognized and prosecuted as hindering law enforcements. By specify
ing the prohibited conduct, the proposed section avoids problems in
vited by the generality of the term "assist:' (as in 18 U.S.C. 3) and 
permits the making of clear policy choices by the Congress as to the 
kinds of assistance that will be subject to penal sanctions. 

First, the section prohibits harboring the other person or affirma
tively concealing him or his identity. The word "harbor" is present in 
8 U.S.C. 1324 and 18 U.S.C. 757 and 1381. The Committee intends that 
"harbor" receive a uniform interpretation in the vaI'ious Criminal Code 
sections that carry forward these offenses (i.e., sections 1116, 1117,1213, 
and this section), and specifically endorses the recent interpretation of 
"harboring" in 8 U.S.C. 1324 as extending beyond conduct of a clan
destine or surreptitious nature to reach any act of providing shelter 
or refuge.12 "Conceal" is to be given the meaning "to hide, secrete 
or keep out of sight." 13 The phrase "concealing ... his identity" 
is adrled to make it clear that the statute is violated in those 
situations where the actor states falsely that he does not have a person 
of the fugitive's name staying with him or where the actor falsely 
irlenti fies the fugitive to a law enforcement officer, thns conccaling 
the fugitive's true identity.14 In such instances, coverage under this 
section may overlap with that under section 1343 (Making a False 
Statement) .15 As under the current Federal statutes, as interpreted by 
the courts, the "concealin.o:" offense l'eqni.l'es affirmative acts of con
cealment. Thus, a mere failure or refusal to identify a fugitive (e.g., 
where a renorter refuspd to diyu]ge a confidential source known to 
have committed a crime) would not constitute "concealing." 

The conduct element in sublJaralrraph (A) is "harhoring the other 
person or affirmatively concealing him or his identity." Since no culpa
bility standard is specifically designated, the alJplicable state of mind 
that must be proved is at least "knowing," 16 i.e., that the defendant 
was aware of the nature of his actionY The remainder of subpara
graph (A) describes a result of conduct, but specifies a "knowing" 
standard of CUlpability. 

Second, thc section prohihits "providing the other person with 
It weapon, monpy, transportat.ion, disgnisp, or other means of avoiding 
or minimjzinp: the risk of discovery or apprehension." This snbpara
graph sets out t.he nsnal mpthods whereby one may actively aid a , 
person fleeing from-the law. The list is not intcncled to he all-inclnsiye 
as the conclnding clause inr1icatps; any assistance is coverpcl if it con
sists of It means of avoiding either djscoycry 01' apprchenslo11. 

11 ~ee Rectlon 1001(c). 
13 See United FJtate8 V. Lopez, 521 F.2d 437, 439-441 ('2ilClr.). ·cert. dpnleil. 421! n.s. 

095 (1975): Unfterl FJtateR V. AcoRta DeEvQ.n8. 5R1 F.2d 428. 429-430 (9th Clr. 1976). 
Contrnst TTnlfell FJtate8 v. Biami, 243 F. Supp. 917 (E. D.Wls. 1965). 

13 TTnitell FJt"tes v. Binmi. 81/pm note 12. 
1< 'Comnnre Un.itell FJtates v. lilagneBB, 456 F.2d 976 (9th Clr. 1972). 
'" ·Cf. Neal v. TTnited States, Bupra note 3. 
10 See section 301!(b) (1). 
l? ,See section 302 (b) (1). 
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Each of the acts listed amounts to unequivocal conduct designed 
to aid un offender and to interfere with law enforcement. Money, for 
instance, is included because the act of providing a fugitive with 
funds enables him to use it to hide or escape.1B The word "disguise" 
is specifically intended to include the chall~ing of physical charac
teristics to prevent apprehension such as the surgical changing of 
facial appearance or fingerprints.19 . 

"Providing" is the conduct prohibited and under section 303(b) (1) 
the state of mind is "knowing", i.e., an awareness that something is 
being supplied. The remaining elements, listing the types of assist
ance provided, are all existing circumstances and therefore the cul
pahility under the proposed Code's rule of construction is "reckless," 20 

i.e., an awareness but disregard of the substantial risk that the circum
stance exists.21 

Third, the section prohibits warning the other person of impending 
discovery or apprehension. This, too, is an unequivocal act of inter
ference with law enforcement. An exception is made. however, for 
warnings made for the purpose of deterring unlawful conduct. 22 Thus, 
in subsection (b) there is created an affirmative defense to a prosecu
tion under this subparagraph, and under anv section incorporating 
this subparagraph by reference, that the warnIng was made solely in 
an effort to bring the other person into compliance with the law. The 
defense is denominated as "affirmative," tl1ereby requiring that the 
defendunt bear the burden of proving the elements of the defense by a 
preponderunce of the evidence.23 Other sections in this Code that in
corporate this subparagraph by reference, and that therefore are gov
erned by this provision, are sections 1116 (a) (3),1117 (a) (2), and 1213. 

The conduct in this offense is wurning of impending discovery or 
apprehension and, as in the preceding subparagraphs, the requisite 
minimum state of mind to be proved is "lmowing." 
Fonrth~ the section prohibits altering, destroying, mutilating, con

cenJing, or removing a record, docmnent, or other object. Applicable 
Lo this offense is a provision in snb~ection (c) that it is not a defense 
that tIle record, document, or other object would have been legally 
privileged or would have been inadmissible in evidence.24 

ElTorts to alt<:'l', hide, or destroy cvidenre are obvions metllods to 
interfere with law enforcement efforts and to obstruct discovery or 
apprehension of offenders. This paragraph parullels section 1325 
(Tampering with Physical Evidence), which deals with similar acts 
involving a pending or contemplated official proceeding. "Altering, 
destroying, mutilating. concealing, or removing" are words describing 
the conduct and requiring a state of mind of "knowing", although, as 
noted earlier, the state of mind required with respect to the inter-

18 In this r~spect this provision is intended to overrule cases such as Ul1ited State8 v. 
Shapiro, 113 F.2d 891 (2d Clr. 1940) (prosecution nnder 18 U.S.C. 1071), which have held 
thnt 1\ lmrhorlng nnd conrrnIlng prohibition doel'l not prohibit provl!1lng money to a fugitive 
to nyold nrrel'lt. cr. Uniterl States v. Kill". 402 F.2d 694 (9tb Clr. 11168l. 

19 See Piqllett v. UnUed States, 81 F.2d 75 (7th Clr.), cert. denied, 298 U.S. 664 (1936), 
. hol,lIng thnt ~nrl!lrnl rhnnge of facial appearance aftd fingerprints is concealing. 

20 See section 303(b) (2). 
21 See section '1102 (c) (1). 
2!1 See Flnnl Report, § 1110·3(1) (d) ; Worklnff Papers, p. 533. 
r:! See the drl1nltlon of "affirmative defrnse' In section 111. 
"This provision Is intended to overrule NeaZ v. United States, supra note 3, which held 

that concealment of relevant items was not assisting another when their evidentiary natnrr 
i3~s5.not established. An identical provision is included in section 1315, 1322, 1323, and 
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ference is "'intentional".25 The other elements are existing circum
stances and the culpability level is "recklpss." 26 

Some States have exempted from the scope of this offense close rela
tives who harbor, conceal, or otherwise aid an offender-such as par
ents, spouses, and children.27 This type of defense was rejected by 
the National Commission 28 and is rejected for section 1311 also. Such 
a defense creates problems in determining the size of the class to be 
covered and even within categories immunizes those who may have 
motives not engendered solely by familial relationships. Beeanse of 
tl10se problems, the Committee concluded that the existence of close 
relationship should be left to sentencing or prosecutorial discretion.29 

The misprision statutes (of treason, 18 U.S.C. 2382, and of felony, 
18 U.S.C. 4) are not continued in the new Code. However, since both 
have been interpreted to require active proof of a concealment, the 
coverage of these statutes is fundamentally retained in section 1311 
(a).50 18 U.S.C. 1072, which prohibits the harboring or concealment 
of escaped Federal prisoners, is covered nnder section 1311 (a) because 
escape is itself a separate crime for which the cscttped prisoner would 
be sought. 

1J. A ~'ding oonswmmation of a orime 
As previously noted, the "aiding consummation" offense (paragrapl1 

(3» consolidates aspects of exisTing ]aw more closely related to acces
sorial conduct-disposing of marked ransom bms, hiding stolen 
money-than to thwarting enforcement of the Jaw against another 
offender. While the two paragraphs might overlap when hiding the 
proceeds of a crime also constitutes suppression of evidence, this may 
not always be the case. For example, concealment or conversion may 
occur after conviction of the other offender. 

The basic culpability level adopted for aiding consummation of a 
crime is "lmowing." As to the existence of the underlying crime, the 
requisite state of mind is "reckless" because that e1ement is an exist
ing circumstance for which no culpability standard is specifically 
designated. 51 Thus, it is on]y necessary to prove that the offender was 
aware of but disregarded the substanti'al risk that the underlying crime 
was committed.52 There must, of course, be an underlying offense but 
the actor need not be aware of its specifics. 

Paragraph (3), being in the nature of an offense prohibiting acces
sorial conduct. requires that the prohibited acts be in aid of another 
person. Accordingly, the thief who invests the f~'uHs of his crime in a 
business cannot be charged under this section. 

Specifically, the conduct prohibited is secreting, disguising, or con
verting the proceeds of a crime or otherwise profiting from a crime. 
Secreting or disguising can be purely accessorial with 110 spedfic profit 
to the actor, as also can be converting. The last phrase, "otherwise to 

a; See section 808(b) (1) . 
.. See section 803 (b) (2). 
S!I See, e.g., Wis. Stat. Ann. § 946.47 (1955). 
os Ree WorJdnll' PnpprR. p. fi1l2. 
"" The Committee contemplntes, however, that the Department of .Tustlce will tnke full 

account of the motivation to nsslst arising from close familial ties and accordingly will 
prm'eeute only in age;ravntec1 or unusual cnses of this type. 

"" Ree Henrlngs. Pfl. 7488-7490. 
81 See section SOS(b) (2). 
a:l See section 302(c) (1). 
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profit from a crime," is intended to extend the offense to reach all acts 
whereby the person assisted receives some gain from the underlying 
criminal act. In 0.11 of these ways of assisting another there is no need 
for the actor charged under section 1311 to profit personally although 
that generally would be the case. 

'rhe word ('proceeds" as used in the section is intended to include any 
kind of gain from a crime whether it is money, tangible property, in
tangible property, or any form of investment. 
4. Jttrisdiotion 

There is Federal jurisdiction over an offense under this section if the 
crime that the other person has committed, is charged with, is being 
sought for, or is seeking to profit from, is a crime over which Federal 
jurisdiction exists. 
5. Grading 

An offense described in this section is graded according to the se
verity of the underlying offense and the culpability level with respect 
to the details of the crime. If the crime with which the person assisted 
has been charged is a Olass A, B, or 0 felony, and the actor knows the 
nature of the conduct constituting the crime or is reckless with re
gard to the nature of such conduct, the offense of the aider is graded 
as a Class D felony (up to five years in prison). If the underlying 
crime is a Class D felony and the actor lmows or is reckless with re
gard to the nature of such conduct, or if the aider committed the offense 
as consideration for the receipt, or in expectation of the receipt, of 
anything of pecuniary value, the offense is graded as a Class E felony 
(up to two years in prison). In any other case, the offense is a Class J:\ 
misdemeanor (up to one year in prison). 

SECTION 1312. BAIL JUMPING 

1. In General and Present Federal Lata 
The purpose of sectjon 1312 is to deter those who would obstruct 

law enforcement by failing to appear for trial 01' other jlldicif!.l ap
pearances and to punish those who indeed fail to appear. The section 
basically continues the current law offense of bail jumping. 

The present bail jumping offense is 18 U.S.C. 3i50 which was en
acted in 1966 as part of the Bail Reform Act of 1966.88 Since the Act 
is procedural in nature, it is located within Part II (Criminal Proce
dure) of existing title 18. This results in the anomalous situation of 
a snbstantive Federal offense (bail jumping) in the procedural part 
of the Code. 

The Federal bail jumping statute was first enacted in 1054 to fill 
the void in the criminal law high1ighted by the conduct of fleeing 
fugitives who were leaders of the Communist Party. The only avail
able penalties, at that time, were forfeiture of money and cont.empt 
proceedings. In the absence of an indictable offense for bail jumping, 
defenda~lts were !tble to buy their freedom by forfeiting their bonds 
and talang the rIsk that tliey could go unaPPl'ehended. Even if ap
prehended, many defendants could hide for periods long enouo-h for 
the government's case, especially for major offenses, to grow :eaker 

3318 U.S.C. 3146 et Beq. 
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because of the unavailability of witnesses, memory lapses, and the like, 
and thereby defeat the government's prosecutive efforts. They would 
then be subject only to the criminal contempt charge, the sentence for 
which was usually of considerably less gravity than for the original 
offense. These were the reasons that led to the original Fedeml bail 
jumping statute of 1954. Those same reasons underlie current 18 
U.S.C. 3150 and proposed section 1312 of the new Code. 

A violation of the current bail jumping statute requires first, that 
a person be released pursuant to the provisions of the Bail Reform 
Act,34 and, second, that "he willfully fail ... to appeal' before any 
court or judicial officer, as required." The word "willfully" as used in 
the statute has been interpreted to mean that the omission of failing 
to appear was "yoluntary ... and with the purpose of violating the law, 
a.nd not by mistake, accident, or in good faith." 35 Furthermore, actual 
notice of the appearance clate has been held unnecessary in the face 
of evidence of the defendant's willful failure to appear.S6 The require
ment that the person fail to appear ('before any comt or judicial offi
cer" has led at least one court to hold that it is not an offense under 
18 u.s.a. 3150 to fail to snrrender to a United States marshal to begin 
service of sentence as ordered.37 

A violation of 18 U.S.C. 3150 cnrries a maximum term of five years 
in prison if the defendant ,vas released in connection with a charge of 
felony, or if he was released while awaiting sentence, or pending appeal 
or petition for certiorari after conviction for any offense. If the de
fendant has been released on a charge of a misdemeanor or as a ma
terial witness, bail jumping carries a maximum penalty of one year 
in prison. The statute also calls for a forfeiture of any security given 
for his rclense. However, such a forfeiture is not u condition precedent 
to bringing a prosecution for bail jumping.a8 

Section 1312 of the bill, as reported, basically continues the current 
Jaw offense of bail jumping although the graeling has been enhanced 
to more neurly parallel that of the underlying offense for which the 
defendant was released. This enhanced grading provision is designed 
to eliminate the temptation to a defendant to go into hiding until the 
government's case for a serious felony grows stale or until a witness 
becomes unavailable, often a problem with the passage of time in 
narcotics offenses, and then to surface at a later date with criminal 
liability limited to the less serious bail iumping offense. A specific 
provision has been added to make cleur that failure to surrender for 
service is covered as a form of bail jumping; also the offense has been 
broadened at the suggestion of the Administrative Office of the United 
States Courts to include at a misdemeanor level bail-jumping in rela
tion to a charge of juvenile delinquency. The offense itself has been 

0·1 This prohnhlv dops not nnpl~' to an Inrll,.ldl1nl relensen on hnl! In connectfon with n 
chnrge of juvenile rJellnquency, since the Ball Reform 11 ct sn~n I,s In terms of persons 
"charged with nn offense". 18 U.S.C. 3146; see nlso 18 U.S.C. 3148, 5034. 

"" United states v. Bouras8a, 411 F.2d 69, 74 (10th Cir.), cert. denied, 396 U.S. 915 
(1!Hl!l) . 

sa TJlIitecl States v. DePuyh, 434 F.2d 548 (SthClr. 1070), cert. denied, 401 U.S. 978 
(1971) ; Unitecl States v. Boum,.sn. s//pm notp 35. 

:rr United, States v. Wnw, 369 F. SuPP. 118 (W.n.lIfo. 197'3) ; hut spe Uniterl States v. 
Rt·!g7It. 1i41 1".20 471 (lith Clr. 1!l7(ll. nIH] ['nitecZ Stnte.~ v. West. 477 F.2rl 1056 (4th Clr. 
1073), reaching the opposite conclusion on the ground that the marshalls an agent of the 
court for these purposes. 

os UnUecl States v. DePllyll-, 811pm note 36. 
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moved out of the procedural part of title 18 and placed with those 
substantive offenses that deal with obstruction of governmental func
tions where it more logically belongs. The forfeIture provisions of 
current law are retained in Rule 46 (f) of the Federal Rules of Crimi
nal Procedure. This should make it even more clear that a forfeiture 
of security is in no way a prerequisite for prosecution of bail jumping. 
~. The Offense 

As noted, the basic offense set forth in section 1312 parallels current 
law. It. is also substantial1y similar to the proposals in the Final Re
port of the National Commission. 

Subsection (a) provides that a person is guilty of an offense if, after 
having been released p11l'suant to the provisions of subchaper A of 
chapter 35 or of subchapter A of chapter 36: (1) he fails to appear 
before a court as required by the conditions of his release; or (2) he 
fails to surrender for service of sentence pursuant to a court order. 
The conduct element in. these offenses is an act of omission, i.e., the 
offender "fails to appear" or "fails to surrender." Since no culpability 
standard is specifically set forth, the applicable state of mind to be 
proved is at least "knowing," i.e., that the offender was aware of the 
nature of his conduct.30 The remaining elements are all existing cir
cumstances. As no culpability level is specifically designated, the appli
cable state of mind to be established is, at a minimum, "reckless." 40 

It is believed that the concept of "willfully" which appea,rs in the 
cmrent bn,il jumping statute as interpreted in United States v. 
DePugh 41 and United States v. Hall 42 is most closely preserved by the 
definit.ion of "reckless" in section 302 (c) ,,.hich requires an {LWarenel:lS 
but disregard of a substantial risk that the circumstances exist and 
characterIzes the risk as that which is of "such a nature and degree 
that its disregard constitutes a gross deviation from the standard of 
care that a reasonable person would exercise in such a situation." In 
this instance, in order to obtain a conviction for bail jumping, the 
prosecution must show that the defendant was aware of the risk that 
the requirement that he appeal' might exist but disregarded that risk. 

Often a defendant realizes that he may have to n,ppear but simply 
disappen,rs, moves and fails to leave a forwarding address, fails to 
keep III touch with his attorney, or does not respond to notices and 
when later apprt'hendec1 defends on such grounds that he was out of 
town on the designated appearance date, that he never received any 
notice, or the like. Under the "reckless" standard, the defendant could 
be convicted foT' hail jnmping upon a showing that he was aware that 
he might have to appear but disregarded the substantial risk that the 
requirement existed. Stated otherwise, the risk involved is that an 
appearance date will be set and that there will be a resulting failure to 
appear. Conduct involving a failure to keep in contact and in touch 
with the situation amounts to a conscious disregard that an appear
ance date wi1l come and pass. A person released on bail can be 
charged with a gross deviation from the standard of conduct applica-

"" See sections 303 (b) (1) nnd 302 (b) (1). 
40 See section 303 (b)(2). 
",Supra note 36. 
42'3'16 F.2d 87'5 (2d 'Cir.), cert. denied, '382 U.S. 910 (1965). 
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ble to the ordinary person when he fails to keep in touch with the 
status of his case or places himself out of reach of the authorities 
and/or his attorney.43 

Subsection (b) provides that it is an affirmative defense that "un
controllable circumstances prevented the defendant from appearing 
or surrendering and that the defendant did not contribute to the cre
ation of such CIrcumstances in reckless disregard of the requirement 
that he appear or surrender." This provision follows the recom
mendation of the National Commission.44 As noted in the \Vorking 
Papers,45 it is intended that the defense should apply where, for 
example, a "person is recuperating from a heart attack and to leave 
his bed would imperil his life, or, after he had made careful plans for 
t.ransportation to the court house, his ·vehicle breaks down or un
expected weather conditions bring traffic to a halt." Since the defense 
is denominated as "affirmative", the defendant will bear the burden 
of proof as to the elements thereof by a preponderance of the evi
dence.4o 

Section 1312 provides that a person must have "been released pur
suant to the provisions of subchapter A of chapter 35 or of sub
chapter A of chapter 36" in order for the offense to apply. Subchapter 
A of chanter 35 revises the Bail Reform Act and specific reference to 
that subchapter puts within the bail jumping offense anyone released 
tmder the Act, including ma,terial witnesses. As noted above, sub
chapter A of chapter 36 embodies the provisions dealing with release 
of persons charged and adjudicated as juvenile delinquents, and the 
reference here is designed to create a specific offense of bail-jumping 
anplirable to surh person. The phrase "upon condition that he 
appear," contained in section 1305 of the Final Report, is superfluous 
as that is ,thn mraning of r~l(>ase pursnant to subchapter A. 

After requiring that the offender have been released pursuant to 
the provisions of subchapter A of chapter 35 or 36, subsection (a) (1) 
goes on to require that the released person fail to appear before "a 
court as required by the conditions of his release." The word "court" 
is defined in sect.ion 111 to include the presiding judge. The word 
"judge" is defined in section 111 to include any "judicial officer" and 
is to be interpreted to mean court or judicial officer as those terms are 
used in the Bail Reform Act. As in that Act, the word is intended to 
be broadly defined to cover any person authorized pursnant to section 
3303 of the bill, as reported, aild the Federal Rules of Criminal Pro
cedure to grant bail or otherwise release a person charged with or con
victed of a crime or who is a material witness.47 It is not intended to 
cover such lesser court officials as probation officers, marshals, bail 
agency personnel, and the like. The holding in United States v. OZark 48 

that a probation officer is not a judicial officer so that a failure to 
appear before him as required by the conrt is not bail jumping is 
specially endorsed, and section 1312 should be interpreted to reach the 
same result. Bail jumping is an offense intended to apply to actual 

.. See Unitea States v. Brioht, 811pm note 37. Compare Gant v. Unitea States, 506 F.2d 
518 (8th Clr. 1974), CArt denied, 420 U.S. 1005 (1975). 

"Finn! Report. § 1305(11). 
is Working Pnners. p. 540. 
48 See the definition of "affirmative defense" in section 111. 
'7 See 18 U.S.C. 3152(1). 
48 412 F.2d 885 (5th Clr. 1969). 
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court appearances before judges or magistrates and not to other court 
personnel, with the sole exception of a biJure to surrender for service 
of sentence, as covered in subsection (a) (2). In this situation the 
Committee believes that the failure to appear is tantamount to a failure 
to appear before a court and is equally deserving of punishment.49 

The term "as required" in subsection (a) (1) has been held not to be 
unconstitntional1y vague when combined with a requirement of "will
fulJy".50 The same result clearly follows when it is combined with the 
equivalent culpability term "reckless" as nsed in the proposed Code. 

As indicated in connection with the discussion of the culpability 
stanoard of "reckless," it is often the case that accuseo persons who 
by their own acts place themselves out of touch with the anthorities 
defend on the basis that they never received actual notice of a sched
uled aPPcearance date and thus cannot be charged with a failure to 
appear 'as required." Actnal notice of an appearance oate, however, 
is not an element of the offense under 18 U.S.C. 3150, the language of 
which is similar to that of proposed section 1312.51 The burden on the 
government is only to see that reasonable efforts are made to serve 
notice on the defendant as to any mandatory court appearance. In 
United States v. DePugh, supra, the defendant had gone underground 
and had left no forwarding address with court officials 01' his attorney. 
Notice of t.he trial date was given to the defendant's wife at his last 
lrnown aodress and to the defendant's attorney. Such notice was 
dpemed sufficient to make the appearance "as required." It would also 
suffice under section 1312. 

R('rtion :H46 (r) of title 18. United ,stntes (;ooe. provides that a 
indicial officer authorizing a relense under the Bail Reform Act must 
issue an order that, inter alia, informs the released person of the pen
alties applicable for violation of the conditions of release. In DePugh, 
it was argued that issuance of such an order is a condition prerequisite 
to a bail jumping prosecution under 18 U.S.C. 3150. That contention 
was rejected. The court cited the legislative history of 18 U.S.C. 3150 
to find that 18 U.S.C. 3146(c) is designed to enhance the deterrent 
value of criminal penalties but that it was not intended to establish the 
issuance of the order as a prerequisite to subsequent prosecution. That 
history and the DePugh holding with respect to the effect of 18 u.S.C. 
3146 (c) are specifically endorsed.52 

9. Jurisdiction 
The reference to sub chapters A 'Of chapters 35 and 36 in the offense 

~ec~io~ -:hich relate .to Federal statutes makes !L separate statement of 
J UrISdlCtlOn for sectIon 1312 unnecessary, and It is omitted. 

It has been suggested that aliens pending deportation who fail to 
appear as required should be covered in the bail jumping statute. They 
have not been included in section 1312 because they have not been 
traditionally considered as within the bail jumping offense in the past, 
and because little need for their inclusion has been demonstrated. This 
and other categories can easily be added to section 1312, if deemed 

•• See United States v. West, supra note 37. 
60 See United States v. DePlIgh, 8upra note 36. 
61 IbicZ.; United States v. Bourassa, sup ora note 35. 
"' See section 3502(c) of S. 14'37, as reported, which specifically states that a failure to 

ndvlse the (Jer80n of the nppllcable penalties for fallure to appear Is not a bar or a defense 
to n prosecution for ball jumping under section 1312. 
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necessary, by inserting the relevant chapter or title numbers in 
subsection 1312 ( a) . 
4. G'f'ading 

As noted above, the grading for section 1312 has been designed to 
parallel the grading for the offense for which the defendant has been 
released, although" to assure proportion on grading, bail jumping for 
the two most serious classes of offenses (A and B felonies) is graded 
as a Class C felony. Thus bail jumping for a Class A, B, or C felony 
is graded as a Class C felony, and bail jumping for a Class D or E 
felony is graded as a Class D or E felony respectively. Paralleling 
current law, the penalty is a Class D felony carrying a five-year maxi
mum term in prison if the release was while awaiting sentence, pena
ing review of sentence, appea'l, or certiorari after a conviction of any 
offense other than a Class A, B, or C felony; bail jumping for release 
after conviction for those higher level felonies is graded at the Class 
C level, an increase over the current law levels. Class A midemeanor 
treatment is provided for all other cases, including those involving 
misdemeanants, juvenile delinquents, and material witnesses. 

SECTION 1313. F,BCAPE 
1. In GenemZ 

Section 1313 punishes esca])e as a form of obstruction of a govern
ment function. It substantially carries fonyarc1 existing law while 
adopting several changes suggested by the National Commission to im
prove the statutory definition of ('scape as an offense. In particular, 
the bill, as repoIited, reflects </:,ho view of the consultant to the National 
Commission that "escape is I'emova 1 from c1lstody beginning at the time 
of the arrest (01' snrrendel' in lien of arrest) and continuing up to re
lease on bail or personal recognizance or on probation or parole or full, 
unconditional release." 53 

11. P'f'esent FedemZ Law 
The basic Federal statute on escape is 18 U.S.C. 751. It prohibits 

escape from three types of custody. First, section 751 proscribes the 
escape or attempted escape of any person from the custody of the At
torney General, from his authorized representative, or from any in
stitution or facility in which the person is confined by order of the 
Attorney General; second, it prohibits an escape or attempted escape 
from any custody under, or by virtue of, any process issued under the 
laws of the United States by any court, judge, or magistrate; and, 
third, it prohibits the escape or attempted escape from the custody 
of an officer or employee of the United States pursuant to "lawful" 
arrest. Only the third category-escape from an arresting officer
requires that the method of obtaining custody, in this case an arrest, 
be "lawful." Thus under current law a defense exists for the person 
who escapes from an arresting officer if the arrest, itself, is improper. 54 

The other categori('s do not require that the original method of ob
taining custody be "lawful" 55 For example, a person, although il-

03 Working Papers, p. 544. See also Final Report, § 1306(3) (n), defining the term 
"officlnl <1~tpntlon." 

., See United States v. MaKim, 509 F.2d 769 (5th Clr. 1975), which Indicates that 
the validity of the nrrest is a defense only where the escape occurs prior to presentment 
of the defendant before a mnl!lstrate. 

os UnitecL States v. Allen, 432 F.2d 939 (10th Clr. 1970). 
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legally convicted, who escapes from a Federal prison facility violates 
18 U.S.O. 751. The rationale underlying this result is that persons 
wishing to test the validity of their confinement should do so by legal 
rather than physical means which may endanger life. 

Tho word "escapes" is not otherwise deffued in section 751. The 
courts have extended its meaning, however, to such things as abscond
ing from a part-time release job instead of returning to prison,5G failing 
to return after a furlough,57 and signing out from a pre-release guid
ance center and failing to return at a designated time.58 Confinement 
in the custody of the Attorney General includes confinement for pur
poses of extradition. 
If the custody or confinement is a result of an arrest for a felony or 

a c01lviction of any offense, escape is punished by a maximum term of 
five years in prison. If the confinement is for extradition, or is a result 
of an arrest or charge for a misdemeanor, or because of an arrest or 
confinement in connection with juvenile proceedings, then escape under 
18 U.S.O. 751 is punished by a maximum term of one year in prison. 

Several other sections of title 18 also deal with the general subject of 
escape. 18 U.S.O. 752 prohibits conduct by those who rescue a prisoner 
or instigate, aid, or assist his escape. Grading is much the same as for 
18 U.S.C. 751. Such conduct will generally be covered by the accom
plice liability section of the Oode (section 401) or by the section pun
ishing hindering 'law enforcemE'nt (section 1311). The "rescue" ele
ment of 18 U.S.O. 752 and the statute dealing with rescue of a person 
sentenced to death (18 U.S.C. 753), where there is no active effort to 
escape by the prisoner himself whiel1 would bring the conduct within 
the confines of proposed section 1313, would be covered by proposed 
section 1302 (Obstructing a Government Function by Physical 
In tE'rierence). 

18 U.S.O. 755 deals with a public servant who, having custody of l\ 
Federal prisoner, "voluntarily suffers" or "negligently suffers" such 
person to escape. A voluntary act carries a maximum term of two years 
~n pr~son while a negligent a.ct carries a maximum sentence of one year 
m prIson. 
S. The Offense 

Section 1313 retains the descriptive word "escapes," as that term is 
used in current law. The National Oommission sought to define the 
offense in terms of a removal from "official detention" or a failure to 
roiurn to "official detention" after temporary leave. There is no need, 
however, to change the terminology. The word "escapes" in 18 U.S.O. 
751 has not created undue difficulty. On a case by case basis, most of the 
items included in the definition of "official dcteiltion" have been found 
to be cover~d by the term ",escapp.s ... from ... custody" in current law. 
As the reVlsers of the New York penal law observed, in declininO' to 
defi}le "escape" more spe~ifically, the word has 10n~ been used "h~ its 
ol'dmary, accepted meamng and connotes an unautnorized voluntary 
departure from or substantIal severance of official control".59 For these 
r~asolls, the word "escape" has been retained in the operative subsec
tion of the offense (1313(a) (1)). Furthermore, it is believed that the 

eo Naee v. United State8, 334 F.2d 235 (8th Clr. 19'64). 
01 United State8 v. Ooggin8, 398 F.2d 668 (4th Clr. 1968). 
os MeOl/llollgh v. Unlted States, 360 F.2d 548 (8th Clr. 1966\. 
e. See McKinney's N.Y. Rev. Pen. Law, § 205.05, Comment, p. 669 (1967). 
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word "escape" is more descriptive and therefore better understood than 
the Commission's phrase "removes ... himself fl'om official detention" 
which requil'es qualifying phl'ases to limit the ambit of the offense to 
situations where there is no right to leave.co In its common usage, 
"escape" includes the notion that there is no such dght to leave.6l 

In an effort to insure completeness of coverage, paragraph (a) (2) of 
section 1313 is included. It penalizes the person who "fails to return to 
official detention following temporary leave, granted for a specified 
purpose or a limited period pursuant to the terms under which such 
leave was granted." The word "escape" as used in current law 
might well be sufficient to reach this type of situation. Including sub
section (a) (2), however, eliminates any need to litigate, in the future, 
the issue of whether such temporary leave as furloughs, release with or 
without guards to testify in court, to attend a funeral, or to visit a 
sick family member) are encompassed within the scope of the word 
"escape." 

Tho culpability level adopted for escape is "knowing." The conduct 
element is "escapes" in subparagraph (1) and "fails to I'(>tllrn" in sub
paragraph (2). Because 110 culpability level is specified, t.lle general 
rule of construction in section 303 (b) is operative designating "know
ing" as the state of mind with respect to tho conduct. The I'emnining 
elements of the offense, e.g., "from official detention" and "to official 
detention fol1owing temporary lenve," are existing cil'cnmstances and 
undel' section 303(b) the culpability is "reckless:" Thns, a person is 
guilty of an offense if (1) he is reckless as to the fact thnt he is subject 
to offiC'in.l detention, that is, he is aware that he may he in official 
detention. e,g., lUlder arrest or in cllstodv, but disregards the substan
tial risk that he is in fact in official detention, and (2) knowingly leaves 
the detention area or breaks from custody. 

TIle term "official detention" is elaborately defined in the general 
definitions section of the bill, as reported. The definition departs frmn 
the geneml concept of "cllstody of the attorney general," 0)' custody 
pursuant to court process, and instead states in particular the types .of 
custody covered. Under section 111, "ofIicial detention" is defined to 
mean: 

(a) de!ention by a public servant, or under the direction 
of a publIc servant, following arrest for an offense; 02 follow
ing surrender in lieu of arrest for an offense, or an 
allegation or finding of juvenile delinquency; following com
mitment as a matei'ial witn(>ss; foJJowing civil commitment 
in lieu of criminal proceedings or pending resumption .of 
criminal proceedings that are being held in abeyance; or pend
ing extradition, deportation, or exclusion; or (b) custody by a 
public senrant, or llUder directi.on of a public servant, for 
purposes incident to the foregoing, including transportation, 
medical diagnosis or treatment, court appearances, work, and 

c. The Commission nc1clrcl the nhrn.c "without lawful authority" to its ilefinltlon of the 
offense hecause stnnrllng alone the phrase "removes ... himself from offidal ,letentlon" 
coul,l sngqest a vlolntlon whenever a prlsonel' leaves the detention facility with proper 
permission to ,10 so. 

01 Further ,1Iscusslon on escnpe may be found in Hearlnl(s, pp. 7400-7492 . 
•• "Offense" Is definrcl In seetlon 111, and Includes a violation of the UnIform Code of 

Military Justice. See 10 U.S.C. 857, 858. 
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recreation; 'official detention' does not include supervision or 
other control (other tJhan custody during specified hours or 
days) after release pending trial or appeal, pnl'suant to the 
provIsions of subchapter A of chapter 35; after release on 
probation, pursuant to the :provisions of chapter 21; after 
release fonowing a finding of juvenile delinquency, pursuant 
to the provisions of subchap~er A of chapter 36; after release 
on supervised release following imprisonment, pursuant to 
the provisions of chapter 23; or after release on conditional 
discharge under a medical care or treatment regimen pursu
ant to the provisions of subchapter B of chapter 36. 

Although the definition by and large speaks for itself, some com
ments are in order. The reference to "detentIOn ... following a charge 
or conviction of an offense or an allegation or finding of juvenile de
Hnquency" is intended to include the use of "halfway houses" and the 
like where prisoners, during the last few weeks or months of their 
incarceration, can live and work under supervision while at the same 
time can readjust to freedom and society. The requirement to live in 
the half-way house and to return to it as required, whether it be nightly 
or just on weekends, suffices as custody so that the half-way house is 
a facility used for official detention. Leaving that fa~ility improperly 
or failing to return when required is escape as contem]?lated in sec
tion 1313. This would not, however, apply to a commumty treatment 
facility for a person on parole or probation.63 Nor would it apply to 
a halfway house environment when living there is part of thl:', condi
Hons imposed for supervised release after imprisonment pursuant to 
section 2303. 

The reference to "detention ... following arrest" is meant to in
cludeonly situations IV here 'a true arrest has occurred; as under present 
law, the Committee does not intend to punish as escape flight follow
ing a detention for a limited purpose short of arrest (e.g., a "stop" 
pursuant to Tm'l'Y v. Ohio, 392 U.S. 1 (1968) or a detention pursuant 
to 8 U.S.C. 1357). 

Detention or an alien held for deportation or exclusion appears to 
be covered under 18 U.S.C. 751 because such persons are clearly held 
in the. custO?y or the Attorney General. However, no penalty,is set 
forth III sectIOn 7'51 for the escape of such an aljen. To the CommIttee's 
knowledge, there are no reported cases on the subject, ostensibly ~e
cause snch persons are usually deported upon recapture. Under sectIOn 
111 sncll detentions are specifically included in the definition of "official 
detention" to make it clear that an escape could, in such a case, be 
prosecuted. 

The rererence to detention under a law authorizing civil commitment 
in lien or criminal proceedings or authorizing such detention while 
cdminnl proceedings are helel in abeyance is intended to cover com
mitmcmts and detentions uncleI' stntntes such as the Nnrcotic Addict 
Rehnbilitation Act and to eliminate the necessity for separate escape 
statutes under such acts.64 

FUl'thermore, the definition of "official detention," like the National 
Cornmission definition, sets forth certain .'xclnsions from the meaning 
of "official detention," making section 1313 inapplicable . 

• 3 See section 210S(b) (12) In!ra . 
• , See 42 U.S.C. 3425. 
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First, the definition excludes restrictions imposed as conditions of 
release under the Bail Reform Act of 1966 05 unless the condition re
quires a return to custody after specified hours of release. Thus a 
person who is released on bail to work during the day and who is 
required to return to a detention facility at night 00 violates the escape 
statute if he fails to so return. On the other hand, violations of other 
conditions, including failure to obey a third party custody order,01 
do not amount to escape. Failure to appear fiS reqmred after release 
on bail is, of course, bail jumping (section 1312) and not escape. 

Second, the definition does not apply to supervision of a person on 
probation. The concept of probation is release under supervision-it 
is not custody even if, as an incident of either method of release, the 
person is required to live in a Dommun~ty treatment facility.6s 

Third, the definition excludes restrictions imposed after release dne 
to conditions imposed on a juvenile delinquent other than custody after 
specified hours of release. 

Fourth, it does not cover supervised release following imprison
ment discussed above, and release on conditional discharge requiring 
a medical care or treatment regimen under subchapter B of chapter 36, 
dealing with offenders with mental disease or defect. 
4. Affirmative Defense 

Section 1313 establishes an affirmative defense that largely parallelR 
the defense suggested by the National Commission. Snbsection (b) 
reiterates the established rule that illegality in bringing about or 
maintaining an official detention, or lack of 'jurisdiction of the com
mitting or detaining authority, is not a defense to a prosecution for 
escape except in certain limited situations, Under current 18 U.S.C. 
751lawfnlness of the arrest can only be challenged if the escape is from 
an arresting officer, but not if it is from a detention facility.oo This 
general principle is follmved in section 131~. The legality of the deten
tion may be cha llenged if three factors coindc1e: (1) th'e escape is not 
from any faciHty used for official detention; (2) the esc a pe does not in
volve a snhstantialrisk of harm to the person or property of another; 
and (3) the official detention was not in good faith. This defense will 
a,pply primnrily to esca,pes from arrestjng offirers. The defense is. not as 
broac1 as tllnt of cnrrent law hecause the Jnwfnlness of an arrestmg of
ficer's acts will not be the only test, but, in acldWon, the escape mnst 
not create any substantial risk of injury to the officer or another. The 
aclc1ed requirement regarding danger to others stems from the view 
expressec1 in I'onnertion w'ith section 1~02 (Ohstl'l1cting a Government 
Fllnction by rhysical Interference) tllat the place to test the lawfulness 
of tIle arrest IS in the COlll'ts and not the streets. 

It should be noted that an escape from an arresting officer and the 
application of the affirmative defense can only occur after the person 

"" 1 R TUte. R14fl pt 80Q. 
M See section Ilfi02 (n) (11) of S, 1437, as reported, 
01 Ree section :l!'i02(n) (1 \ of S. 141l7, as reported, 
os See section 2103 (Il) (12) of the bill, as renorted, 
66 fJnitcll States Y. Allen, s!tpm note 55. This section thus fails to codify the developing 

defen.e, recently rpcognlzed hy Rome stnt" conrts. of PRcnpe to nyoW n thrent of denth, 
forPihle sexnnl nttack, or snhstantlnl bodny injury, where there Is no time for a com· 
plaint to thE' nrlson authorltfes or tbe courts, no forre Is userl In tho escape nm1 the 
escnnee Immedtnteh' reports to tIle proper nnthoritlps when he has attnlned n ],)osltlon of 
safety. See rl1'iterl State8 y. BOOl""", ii71 F.2r1 541l fl oth Clr.\. cert. denied, 436 U,S. 911 
(1978) ; Poople v. L01,01'cmnp, 43 Cnl. App, 3d 823, 1974. The Commltrpe however does not 
Intend to foreclose such n defense from being raised under section 501. 
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has first been taken into custody and sllbseCfuently acts to escape. Re
sisting arrest is covered under section lR02 and is not escape. 

The National Commission offense dealing with public servants who 
permit escape through either reckless or negligent conduct/a modeled 
on 18 U.S.C. 755, is not included in the proposed Code. In the case 
o"f negligence or in the case of recklessness, such conduct can be pen
aHzec1 by discharging the public servant involved. Discharge from 
public employment is an adeCfl1!tte sanc60n for such acts; criminal 
penalties are 'considered to be too severe especially for negligent acts. 
li. Jwrisdiotion 

There are three separate bases for Federal jurisdiction over the of
fense of escape. First, jurisdiction exists if the offici a 1 detention results 
from an arrest made, or an order or process issued, under the laws of 
the United States. This would cover any person held pursuant to a Fed
eral court order even if the person is held in a State or local jail and 
escapes from such non-Federal custody. 

Second, Federal jurisdiction exists if the escape is from a. Federal 
pnblic servant. Thlis, escape "from such Federal law enforcement offi
cers as arresting officers, marshals transporting a prisoner for a court 
appearance or for testimony, or Federal prison employees escorting 
prisoners outside of the prison walls is a Federal offense. 

Third, j11l'isdiction exists if the escape is from a Federal facility 
used for official detention; it thus reaches State or local prisoners 
who might be housed for one reason or another (e.g., witnesses 
held pmsuant to a writ of habeas oorpus ad testifioandum) in a Fed
eral facility. 
6. Grading 

In grading, section 1313 para]]e]s current law. Thus escape is a Class 
D felony (up to five years in prison) if the actor was in official de
tention on a charge of, or an arrest for, a felony, or if the detention is 
pursuant to the actor's conviction for an offense except for an adjudi
cation of juvenile delinquency. Any other escape is a Class A misde
mennor (np to one year in prison). 

The Committee rejected the National Commission's suggestions for 
gl'lltling higl1er where weapons, force, or threats were used during the 
escape. The use of a firearm, destructive device, or other dangerous 
weapon dming the escape or during the immediate flight from the es
cape is, itself, n. separate Federal offense punishable as a felony under 
section 182R. The use of force or threats against a Federal pnblic serv
!mt to inflnence the performance of an official act (section 1357), and 
the homicide and assault series of offenses (sections 1601-1(14) as well 
as the lddnnpping (section 1(21) and aggravated restraint (section 
l<i22) offenses nre n]so applicable if committed during nn escape either 
throngh anciHary jurisdiction, where applicable, or because the victim 
is a. Federal law enforcement officer or a. Federal employee of It penal 
or correctional institutition. 

SECTION 1314. PROVIDING OR POSSESSING CONTRABAND IN A PRISON 

1. General 
Section 1314 prohibits the introduction or possession of any contra

band item in a Federal detention facility. In general, it carries for-

10 Final Report § 1307. 

51-508 0 - 80 - 21 
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ward the reach of current 18 U.S.C. 1'791. However, whereas section 
17lJl punishes the introduction of any item of contraband, be it a fire
arm or a can of food, with the same penalty (ten-year imprisonment 
maximum), proposed section 1314 improves upon existing law by dif
ferentiating between the most dangerous and disruptive items that 
may be introduced into a prison and those whose presence is of far less 
ramification. This differentiation is achieved by means of a grading 
system that ranges from a hjl~'h of a Class C felony (up to ten years 
in prison) down to a low of a Class n misdemeanor (up to six months 
in prison). In continuing the complete ban of contraband by current 
law, section 1314 reflects the peculiar penal institution reqllirements 
needed t.o ensure discipline, safety, and security. 
B. P1'esent Federal Law 

Under 18 U.S.C. 17D1 it is illegal for anyone, contrary to any rule 
or regulation promUlgated by the Attorney General, to introduce or to 
attempt to introduce into or upon the grounds ot any Federal pennI 
fncility "anything whatsoever." Furthermore, it is U11lawful "to take 
01' attempt to take or send" fr.om such facility anything whatsoever 
contrary to any rule or regulatIOn promUlgated by the Attorney Gen
eral. 

T<? implement this prohibition, the Attorney General is grant~d au-
'tllOrIty nnder 18 U.S.C. 4001 to promulgate rules fol' the regulatIOn of 
Federal penal facilities. Pursuant to such authoz·.ity, tIle Attorney Gen
ernl has proml1lgntec1 28 C.F.R. 6.1 which provides thnt the introduc
tion of "anything wl1atsoever" into any Fedel'fll pennI facility or the 
tnking' or attemp'ting to tnke or send anything thel'efl'om ",ritiIOUt the 
knowledge or consent of the warden or surel'intendent" of the facility 
is prohibited. The range of tIle regulation is thlls extremely brond and 
prohibits anything at all from introduction or l'emoval without the 
knowledge 01' consent of the wnrden. 

18 U.S.C. 1792 makes it illegal to talce into a prison "or from place 
to place thel'cin" any firenrm, weapon, explosive, or any lethal OJ' pois
onous gas, or any other substance or thing designed to kill, injure, or 
disable any prjson employee or inmate. 

Both 18 U.S.C. 1791 and 1702 rarry a maximum penalty of ten years 
in prison. Becnllse there is no difl'erentiation with respect to different 
clnsses of contrnband, this ten-year maximum applies whether the con
traband is a wenpon or merely a package of cigarettes. 

The constitutIOnality of current sections 1791 and 4001 and 28 
C.F.R. 6.1 was recently tested in the Third Circuit.71 The court held 
that 18 U.S.C. 17n is a proper Congressional delegation of power, that 
the regulation is not void for vagueness, and that section 17!J1 is not 
overbroad and does not adversely affect protected First Amendment 
rights. 
3. The Ojfen8e 

The offense subsection is divided into two paragraphs, one dealing 
with any person who provides ceJ'tain contraband to an inmate and 
the other dealing solely with inmates. The list of prohibited items in
troduced or possessed is more restrictive for persons other than 

'11 United, States Y. Berrigan, 482 F.2d 171 (3d Cir 1973). See nlso United, State8 Y. 
Ohatman, 538 F.2d 567 (4th Clr. 1976). 
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inmates.72 Under paragraph (a) (1.) any pers.on commits ~n o:ffenes~ if 
he "1)1'ovides" to an inmate or mtroll11ces mto an offiCIal detentIOn 
facilIty certain contraband items. The plll'ase "provides to an inmate" 
would cover the act of a prison guard, employee, or even another 
inmate givh1O' or selling such prohibited items as firearms, drugs, or 

b ~. '1'1 1 ". t 1 . t alcoholic beverao-es to an mmate. 1e p lrase III roc uces III 0 an 
official detention bfacility" covers the p~rson-such. as u; visitor, a !lew 
inmate, or a J?rison employee-who brlllgs the obJect lllto the prIson 
from the outSIde whether or not the object ever reaches ~n inmate. 

As to un inmate himself, paragraph (a) (2) of sectIon 1314 pro
hibits him from malting, possessing, procuring, or otherwise providin~ 
himself with a prohibited object. This is intended to have a broaa 
interpretation in order to preserve prison discipline and security. 
Thus, taking a bottle of liquor as an example, an inmate may not buy 
it from anyone, nor make it himself, nor steal it from another, nor 
even possess it as a gift from a fellow prisoner. 

III paragraph (a) (1), the conduct element is "provides" or "intro
duces" and in paragraph (n) (2), "makes, possesses, procures, Or other
wise provides." In both subparagraphs the conduct must, at a mini
mum, be committed "knowingly." 78 The remaining elements, e.g., 
"inmate of official detention facility", "firearm", "weapon", and "nar
cotic drug", constitute existing circumstances and under the rule of 
construction provided in section 303 (b), the minimum state of mind 
which must be proved is "reckless." Thus, for example, a defendant 
need not know that a device is "destructive" under subparagraph 1 (A.) 
but need only be a ware of the substantial risk that the device is destruc
tive and nevertheless disregard that risk. 74 

The section contains a list of prohibited items. This list is intended, 
by anc11arge, to serve grading purposes and will be discussed in more 
detail in that conteAi;. In the context of the offense, however, it should 
be noted that the item must be provided or introduced, contrary to a 
statute, or a regulation, rule, or order issued pursuant thereto.75 How
ever, no culpability need be shown as to the existence of the statute, 
regulation, etc.76 

With respect to an inmate, paragraph (a) (2) is not limited to the 
five categories of contmband enumerated in paragraph (a) (1). In 
addition to those categories, the inmate provision prohibits making, 
possessing, procuring or otherwise providing himself with "any other 
object" contrary to a statute, regulation, rn]e, or order issued pllrsnant 
thereto. The adoption of such a broad prohibition is necessal'y because 
of the array of objects that can be llsed to disrupt the discipline or en
danger the safety within a vrison. There are many items the presence of 
which ill the facility is vahd but which can be used for improper pur-

"" The (l!stlnctlon betweeen Inmates and other persons Is made In oreler to limit the scope 
of the offense. Fot· example, S, 1400's corresponding provision would have made criminal 
the Introduction of foon by Inmnte's fnmllv or love letters from a wIfe or girl frlencl. See 
the recommendatIon of the New York City Bar Association's Special Committee, Hearings, 
p.7735 . 

., No state of mlnn Is speclfleclln the section with respect to these elements. Accordlnllly, 
unrler the rule of construction In sectIon 303 (b), the state of mind read Into the statute 
for the conduct elements Is "knowing." 

.. The terms "firearm" and "destructive device" are ileflned In sectIon 111. 
7. The cnrrent rcgnlntlon Is 28 C.F.R. 0.1. 18 n.s.c, 4001.. the current statute upon which 

the regulation Is founded. Is moved In the conforming amendments to that part of title 28 
dealing with the Bureau of Prisons. Minor changes have been made . 

• " Section 303(d) (1). 
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poses. Examples of such items would be kitchen table lmives, screw
drivers, pieces of metal and like objects. Seemingly innocnous items 
are also readily convertible into dangerous objects. Yeast can be 
utilized as an ingredient in an explosive device; tin cans of food can 
be converted into knives and keys; and letters that do not pass through 
prison censorship can be used to plan escapes and other crimes.77 It is 
not the merc presence of such itellls in the prison that is deletcrions but 
the removal of such items to cellblocks and the menacing or other im
proper use of such items that can thwart prison safety, discipline, or 
order. 

An example of the type of condnct to be }'mchcd by these provisions 
can be found in United State8 v. Bedwell,7s There the defendant was 
observed by a shop foreman sharpening a piece of metal on a belt 
sanclel'in an apparent attempt to manutactme a knife. He suspicionsly 
dropped the object on being approached. Prosecution under 18 U.S.C. 
1792 failed because there was no proof that the defendant had moved 
the object from place to place in the facility. Prosecntion under 18 
U.S.C. 1791 probably would not have been success'Enl because all the 
parts oT the home-made lmife appeared to have been brought into the 
prison properly. Under proposecl section 1314, however, conviction 
would be possible if from the facts it could be shown t.hat, contrary 
to n. statute, rule, regulation, or order, the defendant was knowingly 
making or possessing an object which might be used as a weapon or as 
a means of facilitating escape. 

'Whether the item falls within one of the specific groupings or t.he 
broad concept "any other object," it must be made, possessed, procured, 
or otherwise providerl in violation of a statute, regulation, rule or 
order. It is expected that the regulations, rules, etc. will specify a list 
of prohibited items, such as firearms, drugs, or letters not passed 
through censorship, or will define the prohibition in terms of conduct 
surrounding the introduction, making, possessing, etc., of the item. 
For example, with respect to kitchen table knives, or forks, the re8"u
lation could prohibit the possession 0:£ such items outside the dinm cr 
area, or reg!trding pieces of metal in a workshop, the regulations could 
prohibit the concealment of such items. In either case, whether posses
sion of the item is absolutely prohibited or merely restricted, conduct 
in violation of the regulation would tri8"ger criminal sanctions, the 
imposit.ion of which is necessary to furtller prison safety, discipline 
and order. 

The section rejects the current law approach specifically prohibiting 
taking certain objects from a detention facility. Such an approach is 
unnecessary where an inmate is involved. He could be prosecuted for 
possession because he necessarily would have to possess an object, 
either directly or as an accomplice, before he could take or send it out
side the facility. In the case of a third person, removing something 
Trom a prison does not constitute nearly the threat to prison discipline 
or safety as does the introduction of prohibited items. Because pro-

'I"! WrItten communIcatIons also afford major crIminals a metllDa to control theIr ol"ga
nlzatlons from behind prison walls, The Committee tal,es note of the fact, however, thnt 
under current policies, the Bureau of Prisons does not read Incomlnl;r mail addressed to 
nil h11l1111'~ t"'Olll an IItl'cn'npy. Snell ""'11 Is opened only to In~p(wt It lor nllsHleal contra
band, with the inmate having the right to be present, See Brief for the United States as 
Amiel1R Curiae In Wolff ·v. McDoll1zcl! (case reporteel at 418 U.S. 539 (1974». 

'8 456ll'.2d 448 (8th Clr. 1972). 
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tecting prison discipline and safety is the underlying rationale for 
sectioll 1314, there seems little reason to punish the non-inmate for 
removing an object whose presenc~ in the prison is prohibited. . 

Cnrrent law includes, as a pumshn.ble offense, an attempt at mtro
ducing into, or the taking 01' sending out of, a penal facility of any 
prohibited item. 28 C.F.R. 6.1, in turn, talks of such acts being com
mitted without the knowledge and consent of the warden 01' superin
tendent. In one recent case,79 the warden gained knowledge of the 
acts of smuggling letters into and ont of a Federal prison through the 
work of an undercover a~ent. The offense was prosecuted as an attempt 
but the conviction obtamed on several counts dealill~ with the at
tempted violation of 18 U.S.C. 1791 was reversed on tIle theory that 
because the warden, in fact, knew what was happening, it was legal1y 
impossible to attempt the offense because the reglllation required that 
the warden not lmow. The court failed to find authority under Federal 
law for an attempt conviction to prevail in the face of leO'al impossi
bility. 'Whatever the validity of the Third Circuit's analysis of the 
current state of legal impossibility as it relates to the law of attempt, a 
different result is clearly mandated by the attempt section of the pro
posed Coele. Under subsection (c) of section 1001 (Criminal Attempt) 
it is provided that in a prosecution for an attempt there is no defense 
"that it was factually or legally impossible for the actor to commit the 
crime, if the crime could have been committed had the circumstances 
been as the actor believed them to be." 

Current 18 U.S.C. 1792 is generally included within section 1314. 
That statut.e covers, inter al-ia, moving a dangel'Ol1S weapon from place 
to place within a penal institution. Because proposed section 1314 pro
hibits more possession of a prohibited item, there is no need to prove 
movement of the weapon by the inmate. On the other hand, 18 U.S.C. 
17v2 reqllil'es no pI'oof that the dangerons weapon was pl'ohibite(1 uy 
any regulation. This added requirement of proof should pose no prob
lem because 28 C.F.R 6.1 need only be amended to track the langnage 
and prohibitions of new section 1314 as it does now for current 18 
U.S.C.1791. 
4. J urisdiotion 

Jlll'isdiction is strictly limited to areas of direct Federal interest. 
J misc1iction for a prosecution under section 1314 exists only if the 
official detention facility is a Federal facility.ao The Federal interest 
in discipline, safety, and security is paramount in Fedeml institutions. 
If a Federal prisoner is confined in a State 01' local institution, the 
primary interest in barring contraband from those "facilities lies with 
State or local officials. Accordingly, a Federal prisoner in a State or 
local facility possessing or making a contraband object does not com
mit a Federal offense. 

"Official d.etention," as used in section 1314, carries the same meaning 
as set forth III section 111. However, when the term appears in section 
1314 it is ahvays modified by the word "facility" thus limitinO' the 
statute to prisons, jails, court-house detention pens, and any ~ther 
facility used for purposes of official detention. 

7. UnUed States v. Ban'iuan, 8upra note 71 . 
• 0 The Amerlc!Ln Bar Assoclatl'On'B Section of Criminal Law tool. the view that Federal 

jurisdiction should extend to State or local facilities used to hold Federal prisoners when 
Federal inmates are implicated. See Hearings. p. 5805. 
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A major criticism of existing 18 U.S.C. 1791, as previously noted; 
is the hnl'sh ten-year imprisonment maximum penalty imposed for all 
contraband notwithstanding the varying degrees of potential harm 
posed by dilferent objects. Current law does not discriminate between 
a firearm and heroin on the one hand and a can of food or a dollar bill 
on the other.S1 Section 1314 provides a more discriminating grading 
SLrnctme ranging from a Class C felony to a Class 13 misdemeanor 
depending on the nature of the prohibited object involved. There are 
foul' grading classifications as follows: 

A. It is a Class C felony (up to ten years in prison) if the object is 
a firent'm Ot· destructive device. These ure the objects reserved for the 
highest grading because they are the most dangerous objects to be 
found in a prison. 

B. Other weapons or objects which may be used as a weapon or as a 
means of facilitating escape, or a narcotic drug as defined in section 102 
of the Contl'o]]ed Substances Act, 21 U.S.C. 812, are graded at the next 
lowest level, a Class D felony, punisha:ble by up to five yea.rs in prison. 

The drugs included nre considered the most dangerous controlled 
substances-heroin, cocaine, and the like. The presence of such drugs 
in a prison which often houses numerous former addicts is most dis
ruptive of prison discipline, safety, and security. This section is not 
intended to be exclusive. All of the penalties for drug offenses con
tained in chapter 18 of the Coele may also be applicable in a case involv
ing drugs in a detention facility. 

C. It is a Class A misdemeanor (up to one year in prison) if the 
object is any controlled substance other than a narcotic drug defined in 
the drug act, an alcoholic beverage, or United States currency. Prison 
experience has shown that the presence of these items in a prison is 
highly c1isruptive of prison discipline. 

D. Any other prohibited object that is the subject of a section 1314 
violation will be a Class n misdemeanor carrying one of the lowest 
penalties in the Code (a maximum of six months in prison). A penal 
sanction is del'med necessary since, as previonsly not-ed in the dlscns
sion of the elements of the offense, prison authorities believe that 
internal prison sanctions are oiten insufficient to control the flow of 
contraband items within prison walls. 

SECTION 1315. FT,TGHT TO AVOID PROSECUTION on 
APPEARANCE AS A Wl'l'NESS 

1. In GeneraZ 
Section 1315 is an offense prohibiting nnlnwflll flight to avoiil prns

ecution or appeal'UnC'e as a witness. The basic pnrposl' of this ofl'ense is 
threefold. First, in its own right, it serves as n bnsis fo[' Pl'Os(,C'llting 
fugitives from jllstice who lwve fled :1(']'OSS State lines. Second, it also 
serves as a basis fo]' the Fedel'Ul ])I'ose(,lItion of ac('('ssol'ies nfter the 
fact ,,;-110 h in<1I']'ln w enfOl'('el1Wllt by hal'borinO' or concealinO' a fuO'itive 
from justice.S2 Third, it authorizes'the FederJ goverl1ll1entto assist in 
the location and apprehension of fugitives from Stato or local law 

Bl See, generally. Hearing-s. p, 7492, 
sa See section 1'311 (Hindering Law Enforcement), 
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enforcement autllOrities. Simply stated, it grants Federal authority 
to arrest State fugitives who 1lUve fled iJltcl'stnte. The Fec1en:L1 govern
ment, with national law cl1'forcellltmt alltliority and resourccs, is 
uniquely able to afford fugitive apprehcnsion assistance to the States 
and assist in removing the major tIll'eat to t.he safety of citizens in 
other States posed by fugitives in interstate flight. 
~. Present Federal Law 

Proposed section 1315 is derived from CUl'rent sections 1073 and 1074 
of title 18. Section 10n barR movement 01' trll vel in interslatt~ 01' foreign 
commerce with intent to a void: (A) prosecutioll or detention after 
conviction for a felony under the la \vs 0 f the place frOIlJ wIdcll the 
fugitive has fleel; (B) giving testimony in U cl'llnintll trial involving 
a felony ill the place from wll1ch he has fled; and (C) S(\I'V1C'e of pl'Oceus 
or contempt proceedings for failure to nttend and testify before an 
agency of the Slate fl'om which he has fleel empowered to conduct 
investigations 0'£ alleged criminalnctivities. 

18 U.S.C. 1074 parallels the first two subsections of section 1073 
except that its application is limited t.o certain specific offenses invol
ving destruction by fire or explosive of any hlli1cling 01' stT'l1cture. The 
sections appear to overlap. The destruetion of allY building by fire 
or explosion, outside of perhaps an llJlOccupied storage shed, would 
most probably be a felony nnder any State law. Accordingly, flight to 
avoid prosecution or givmg testimony in such cases would be covered 
und('r both sections 10'm and 1074. 

The rriaximum punishment for botll sections is the same-five years' 
imprisonment. MOI'('o\'er, both stntutes have a s]l('eial venue provision 
which requires that n.ny prosecution un del' eit.hel' sh.lblte be conducted 
in t11(~ Fedel'lll jnclicial district in which t.he crime was committed or 
the service or contempt proceeding avoi(led. III addition, no prosecu
tion can be bronght under 18 U.S.C. 1073 except 11pon the formal 
ll:pproval in writing of the Attorney General or an Assistant Attorney 
Geneml. 

The Committee takes notice of the fact t11at the cnrrent fugitive 
felon statutes have served well as vehicles for Federal assistn.nce to 
State and local Inw enforcement particularly becllllse fugitives in 
interstate flight can pose It major threat to the safety of citizens in 
other States. Moreover, there is no record of any abusive use of the 
statute, of unnecessary Federal prosecutions, or of Ilsurpation of State 
or local functions in the almost forty years of history of the Fugitive 
Felon Act. 

3. The Offense 
Section 1315, like the proposal of the National Commission,83 

parallrls existing 18 U.S.C. 1073 in large m('aSl1Te. In gpneral, the 
chang('s that are made are technical in nature, drsignrd either to 
clarify the offense or to take advantage of valllrs of codification (e.g., 
using defined terms, such as "official proceeding"). 

Subsection (a) proviclesthat: 
A person is guilty of an offense :if he leaves a State or tocal juris

diction with intent to avoid: 

83 See Final Repol't, § 1310. 
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(1) criminal prosecution, 01' official detention after conviction, 
for an attempt to commit, a conspiracy to commit, or the com
mission of a State 01' ,local felony in such jurisdiction; 

(2) appearing as a witness, giving testimony, 01' producing a 
record, (locument, or other object in an official pI'o('e(>din~ in 
wl~ich. a State or local felony in such jurisdiction is charged 01' 
bemg lllvestigated i or 

(3) contempt proceedings, 01' criminal prosecution, 01' official. 
detention after conviction for failll1'e to appeal' as a witness, to 
give testimony, or to produce a record, docnment, 01' other ob
ject in an official proceeding in which a State or local felony in 
such jul'istiiction is chal'ged or being investigated. 

The conduct element is leaving a jurisdiction. Since no culpability 
standard is specificaJ1y designated, the IlppIicable state of mind that 
mnst he proved is at least "knowing," l.e., that the defendant was 
aware of the nature of his actions.84 

The element that the j\ll'isdietion is "State 01' local" is an (>xisting 
circumstance. As no cnlpnbility level is specifically prescribed, the 
applicable stnte of mind to be shown is, at n minimum, "l'eekless," 
i.e., that the defendant was aware of but disregarded the substantial 
risk that the circumstances existed.85 

Parngrapl1s (1), (2), Ilnd (3) stllte the particular, alternllte pur
poses for which it must he shown tllllt the condnet was performed. 
That is, the prosecntion mllst estublisll tltnt the defendant knew lIe 
was fleeing 01' leaving and, in the cOllrse of doing so, hnd un intent 
to avoid certain circumstances, i.e., criminal prosecution,BO official de
tention after conviction,87 appearing as a witness, giving testimony 
or producing information,B8 contempt proceedings, etc. 

'I'he circumstances which the accused was seeking to avoid by leav
ing all are in connection with a State or local felony. The term "felony" 
which includes a State or local felony is defined in section 111 as "an 
offense for which a term of imprisonment of more than one year is 
authorized." Thus avoids problems where a state, like New Jersey, 
labels some offenses punishable for more than one year, as high mis
demeanors or other such terms. 'I'here is no reference to specific serious 
offenses, such as 18 U.S.C. 1074's destruction of a building" by fire or 
explosion, because such references are unnecessary. It is helieved that 
all serious offenS'es are encompassed within the phrase "State or local 
fe]ony" as defined. 

The special venue provisions of sections 1073 and 10'74 are continued 
but moved to the geneml venue se-ction of the Code.89 

Attorney General authorization is not included in the Code for the 
Fugitive Felon Act as it is in current law. It is the Committee's view 
that such matters are better handled on an n,dministl'l1tive level rather 

&1 See sections :loa (b) (1) and 302(b) (1). 
85 flee ,;ectlons :lOH(b) (2) and 80Z(c) (1). 
56 '£he 'Committee Intends thnt the exlAtlng InterpretationR of the "intent to avoln prose

ecution" element in 18 U.S.C. 1073 be followed \lnner thlR stntnte, i'lre e,g., UnUec! State8 
v. BmuJD, 244 F.Zrl 833. 843 (2r1 CJr.), cert. denied. 35;; TJ.OS. 844 (1057) ; Nett v. United 
State8. 35'3 F.2d 761 (9th Cir. 1065), cert. denied, 3&4 U.S. 905 (106'6). 

81 Tho term "officlnl detention" hns b~~n explnlner! In connection with sectIon 131'll. 
88 Under subsection Ih) It IR nM n d~fpnR~ thnt the testimony. or the record. document, 

or other object would hOH be~n Il'l'(olly pri\'!1p~ed or would hnve been Inudmlssnble In evi
dence. See the explunotlon of nn identlcnl llrovlslon In section 1311, applicable to sub
section (a) (1) (D) . 

.. Section 8811 (fl 



317 Section 1315. 
Section 1321. 

than by statute. Prosecutions under present 18 U:S.C. 1073 are rare. 
It can be expected that this experience will continue in the future 
under section 1315. 

There is no need to grant discretionary authority for Federal law 
enforcement authorities to decline Federal enforcement assistance 
under specified conditions, because such authority is inherently within 
the power of Federal law enforcement agencies. 
4. Defense Preoluded 

Subsection (b) provides that it is not a defense to n, prosecntion 
uncleI' this section thut the testimony or the record (lOCllment, or other 
object would have been lega11y privileged 01' would have be(ln inad
missible in evidence. An icll'ntical provision has heen inclnded in sec
tion 1311 (Hindering Law Enforcement), and the discussion relating 
to that provision should be referred to here. 
5. Juri8diction 

The jurisdiction for proposed section 1315 is the same as that for 
the current sections it would r(lplace. There is Federal jurisdiction 
over the offense of flight to avoid prosecution or g-iving testimony if 
the actor moves across a State or United States boundary in tho 
commission of the offense. 
G. Grading 

Section 1315 provides Olass E felony gruding (i.e., up to two years 
in prison) for the offense. This will enable law enforcement officers 
to effect the arrest of felons without first seeking an arrest warrant. 

SUUCT-rAPTER C.-OBSTRUCTIONS OF JUSTICE 

(Sections 1321-1328) 

This subchapter contains the offensl's of witness bribery, corrupting 
a witness or informant, tampering with a witness, victim, or inform
ant, retaliating against a witness or informant, tampering with phys
ical evidence, improperly influencing a juror, monitoring jury 
c1eli~erations, and demonstrating to influence a judicial proceeding. 
vVlnle the proposals generally follow the outline suggested by the 
National Commission, the COmmittee has made four modifications 
from the statutory scheme in the Final Report. First, a separate sec
tion entitled "-Witness Bribery" (section 1321) has been added to paral
lel the proposed bribery offense (section 1351). Second, the Oommittee 
has restructured the offenses by conso]ic1ating the crimes of bribery 
involving a witness in an official proceeding and bribery involving an 
informant in a criminal investigation into one section (section 1322) 

ancl has separately defined the offenses of using force, threat, and the 
like against a witness, victim, or an informant in a section entitled, 
"Tampering' with a Witness, Victim, or an Infol"1llant" (section 1323). 
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Third, the Committee has decided to perpetuate the 0atch-alllanguage 
of current law relating to influencing, or obstructing, or impeding the 
due administration of justice (section 1323 (a) (2) ), on t.he theory that 
the proven advantages of this language in 18 u.s.a. 1503 outweigh any 
supposed disadvantages that its presence creates. Fourth, the Commit
tee has drafted a separate retaliation statute for injury to the person or 
property of a witness ill un ollicial proeeeding or au informunt in 11 

criminal matter (section 1324). This permits restricting the applica
tion of section 1358 of the proposed Code to retaliation against public 
servants and leads to a more logical structuring' of the various offenses 
in chapter 13. 
1. In General and Present Fedeml Law 

Current title 18 covers the general offense of obstructing justice in 
two contexts. First, 18 U.S.C. 201 prohibits the bribing of jurors, 
court oflicers, or witnesses; second, chapter 73 of title 18, entitled 
"Obstruction of Justice," prohibits a wide variety of acts which, if 
carried out, would result in a miscarriage of justice by corrupt 
methods. 

Subsections (b), (c), (f), and (g) of 18 U.S.C. 201 reach the brib
ery of court oflicials and jurors by deeming these persons to be public 
sel'vants. The Committee in its proposnls on bL'ibery and graft in 
sections 1321 and 1322 hus continued this statutory scheme. Subsec
tions (d), (e), (h), and (i) of 18 U.S.C. 201 cover the offenses of 
bribing a witness in any Federal court, or legislative or administrative 
hearing. The first two subsections parallel 18 U.S.C. 201 (b) and 
(c) and ban the "corrupt" offering or receivlllg of anything of value 
with intent to influence a witness' testimony under oath or with intent 
to influence a witness to absent himself from a hearing. Subsections 
(h) and (i) of 18 U.S.C. 201 parallel 18 U.S.C. 201 (f) and (g) and 
bar the offering or receiving of anything of value "for or because of" 
It witness' testimony at any trial, hearing, or proceeding or his absent
ing himself therefrom. These latter sections drop the elements of a 
"corrupt" offer or solicitation and the requirement of a specific intent. 
Subsections (d) and (0) carry n penalty of up to fifteen years in 
prison; subsections (h) and (i), which can be considered as lesser of
fenses to the preceding subsections, carry a maximum penalty of two 
years in prison. 

The obstruction of justice chapter in title 18 has seven specific stat
utes pertinent to this subchapter.1 The principal of these are 18 U.S.C. 
1503,1504,1505,1506,1507,1508, and 1510. 

Section 11503 covers a number of disparate offenses in one large and 
complicated section entitled: "Influencing or injuring officer, juror or 
witness generally." First, the statute forbids anyone to "corruptly," or 
by force or threat, endeavor to influence, intimidate, or impede a 
witness in any Federal court. Second, corrupt endeavors to influence, 
obstl'l'~t, or impede jurors or court officials are barred. Third, the 
state ';, .nakes it unlawful to injure any person 01' property of a party 
or wi'o. :ess in any Federal court proceeding on account of attendance 
or testimony at such proceeding. Fourth, it bars injury to the person 

1 Four other sections contained In chapter 73 of ·title 18 will be considered elsewhere: 18 
U.S.C. 1501 (Assault on a process server) : 1502 (Resistance to extradition .al(ent), 1509 
(Obstruction of 'Court orders) : and 1511 (Obstruction of State or local law enforcement). 
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or property of a juror or a court officer on account of the performance 
of official duties. Fifth, it forbids anyone, corruptly, Or by force or 
threat, to influence, obstruct, or impede the due administration of 
justice or to endeavor to influence, obstruct, or impede the due admin
istration of justice. This latter provision is a catch-all which, while 
often restrictively construed by the courts, has served as a vehicle for 
prosecution of a number of offenses affecting the proper functioning 
of the Federal courts. For example this provision has been held to 
reach the situation of a lawyer corruptly advising other persons to 
claim their Fifth Amendment privilege so as not to reveal facts before 
a grand jury.z Similarly, it has been held to include as within the term 
"witness" not only a person already called to testify, but also one ex
pected to be called.s Likewise the Supreme Court has held that the 
word "endeavors," as used in the obstruction of justice statute, is 
broader than the concept of attempt and "describes any effort or essay 
to accomplish the evil purpose that the section was enacted to 
prevent." 4 Finally, the indictment in the Watergate coverup case is a 
recent example of the effective use of this catch-all clause. In that case 
the defendants were charged with conspiring to violate this branch 
of the statute by endeavoring to have the Central Intelligence Agency 
interfere with the FBI investigation of the Watergate burglary.5 

It is apparent that an overlap exists between an offer to bribe a wit
ness under 18 U.S.C. 201 and a corrupt endeavor to influence a witness 
or to corruptly endeavor to influence or obstruct the due administra
tion of justice by means of offering a bribe, under 18 U.S.C. 1503. 
There have been instances where such bribery efforts have resulted in 
an indictment charging both offenses as separate counts based on 
essentially the same conduct. It has been held that, although based on 
the same transaction, the separate counts under the bribery and ob
struction of :iustice statut.es charge separate and distinct offenses.6 

Section 1505 of title 18 is a parallel statute that applies many of the 
provisions of section 1!)OS to F('oeral oepartments and agencies as wen 
os to congressional hearings. Thus, the catch-all phrase used in this 
section bars anyone from corruptly. or hy thl'('nts or force, influ
encing, obst.nlcting, or impeoing or enoeavoring to influence, obstruct, 
or impede, the oue ann proper ndministrntion of the law under which 
the proc('eding is being helo before any oepart.ment or agency of the 
1TnHen States, or the dne and proper exercise of the power of congres
sional incllliry. Similar provisions are incll10ed to protect witnesses at 
administrative or congressional proceedings from retaliatory injury 
to persons or propl"l'ty. There is. however, no protert.ion from threats 
or inj11l'Y directed tmynrd nominist.rative or congressional officers as 
tllCl'e is in sert.ion 1nOS for threats or injuries directed at court officers 
on nccOlmt of tl1C'ir officin 1 dnti('s. 

Section HiO!) has one proviso that is absent from section 150~. This 
deals with the destruction, alteration, or removal of material docu-

2 See Grunewald v. United. State8. :153 U.S. 391. 424 (1957) i Oole v. United states, 329 
F.2d 437 (9th Clr.) , cert. denied. 377 U.S. 954 (1964). 

3 See Hunt v. United StateR. 400 F.2d 306, 307 (5th Cir. 1968), cer. denied, 393 U.S. 
1021 (1IlS9). and ca~es cltp.d therein. 

• United. State8 v. R'IARPll. 255 1T.S. 138. 143 (1921). 
• United States v. Haldeman, 61 al, 559 U.S. 31 (D.C. Cir. 1976), cert. denied, 431 U.S. 

93:l (11l77). 
• Slade v. United States, 85 F.2d 786 (10th Cir. 1986). 
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mentary evidence with the intent to evade nny civil investigative de
mawl (luly mnde under t1le Antitr'ust Civil Process Act or under 18 
U.S.O. U)68 (Civil Investigative Demand). 

The maxim1l1ll penalty fOJ' violation of 18 U.S.C. 1503 or 1505 is 
imprisonment for five years and a $10,000 fine. 

18 U.S.C. 150+ prohibits any attempt to influence the nction or 
decision of a j1Jl'or by senning him any written communication in reln
tion to an issue pending before tIle jury. This is an efl'OI't to insulate the 
jury fJ'om contact with litignnts thnt falls short of bribery or "corrupt" 
plans to influence its decisions. It carries n relatively light maximum 
penn Ity of six months in prison. 

18 U.S.O. 1506 proscribes theft, altemtion, or falsification of any 
record, WI·it, process, or other procl.'eding in a court of the United 
States whet'eby a judgment is voided, reversed, or mane ineffective. 
This Rtatute, which cn1'ri('s a penalty of up to five years in prison, also 
bars the act of acknowledging any bail in the name of a person not 
consenting tl1Creto. This latter provision is covered in the section 1343 
of the Oorle concerning false statements. 

Picketing 01' pnra(ling in or nenr a conrt honse with intent to 
obstruct 01' llllp('(le the clue administration of justice or to influence a 
judO'e, JUI'or, wit.ness, 01' court officer is made illegal under 18 U.S.O. 
150f', a st.atute which CllI'I'ies a maxim1lm penalty of one year in prison. 
The statute contains no dl.'finition of what "nenr" to n courthouse 
means, creating n problem of potential vagueness which has been 
discussed by the Supreme Oourt in relation to n conviction based upon 
a similar State law.7 

Undel' 18 U.S.O. 1508, it is illegal to record the proceedings of a 
Fedel'H I gJ'nnd 01' petit jury or to listen in OJ' ObSI.'I'\'8 their proceedings. 
This offense en l'I'ies a maximum penalty of one year in prison. 

18 U.S.O. 1510, entitled "Obstl'lH'tion of Oriminal Investigations," 
makes it unlttWflil to willfully endenyor by means of bribery, mis
representation, intimidation, force, or threats, to obstruct or prevent 
the communication of information relating to a Federal offense to a 
Federal criminal investigator. This stntute, which was enacted in 1967, 
was ntn<i(' ncccf'slu'Y by holdings that the bnsic obstl'uetion statute, 18 
U.S.O. 1503, did not apply until nn offirial proceeding was initiated 
and that this required, at the least, the filing of a complaint.s It was 
thus necesslLl'Y to protect informants ut nn elil'lier stage. The statute 
also prohihits injury to the person or pr'opel'ty of ari informant in 
retaliation for the giving of information. Violation of 18 U.S.C. 1510 
carries a penalt.y of not more than five years in prison. The statute was 
carefully limited to information relntiilg to a Federal offense given to 
Federal officers only. Thus, a bribe to a witness to a Federal crime not 
to report it to a local law enforcement officer does not violate the 
statute. 

There are several other statntes in tIle UnitNI States Code d£'aling 
with various forms of obstruction of the judicial process,9 One example 
is 18 U.S.O. 551 which, inter alia, bars the conrcnlment or dest.ruction 
of invoices or books dealing ",ith merchandise imported into the 

• GOlD v. Loui8iana, 370 U.s. 559 (1965). 
8 See f!?:iterZ States v. ScoratolO, 137 F. SuPP. 620 (W.D. Pa. 1956) ; Working Papers, 

pp. filHl~olO 
D Some of these statutes overlap Jnto the area of obstruction of a government function 

covered in another part of this report. 
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United States if the act is done for the purpose of suppressing any 
evidence of fraud. Other examples are 15 U.S.C. 50, which makes it a 
misdemeanor to fail to attend or to testify at a Federal Trade Commis
sion hearing or produce documentary evidence in r~sponse to a s!lb
pena, and 46 U.S.C. 239 (also 'a misdemeanor) barrmg any coerCIon 
or induC'mnent. of a witneRs to get him to testify falsely in connection 
with a shipping 'Casualty. 10 

There is also inevitably somewhat of an overlap between some of the 
obstruction of justice statutes and the laws dealing with contempt of 
court. 

SECTION 1321. WITNESS BiRIDERY 

1. In GeneraZ 
This secHon makes it an offense for a person lmowingly to offer, give, 

or agree to give to another person, or to solicit, demand, accept, or 
agree to accept from another person anything of value in return for 
an agreement or understanding that the testimony of the recipient will 
be influenced in an official proceeding. 

This statute is drafted in order to avoid the anomalous situation 
that, absent a special provision covering bribery of witnesses, bribery 
of a judge or jnror under proposed s('ction 1SIH would carry a higller 
penalty than bribery of a witness, which could be reached only under 
one olthe general obstruction of justice statutes in this subchapter. It 
is evident that bribery of a witness to influence his testimony is as 
disruptive of the basic integJ'ity of the judicial system as would be the 
bribery of a juror to influence his verdict. Indeed aU these offenses are 
identically graded in 18 U.S.C. 201. Section 1S21 therefore para}]els, as 
closely as possi.ble, the bribery section (section 13151). CO!TImon terms 
such as "anythmg of vallIe," "in return for an understandmg or agree
ment," and "wHl be influenced" are utilized with the intention that t.he 
comments made about them in the bribery statute should apply here 
also with equal force. There is, moreover, identical grading, and the 
jurisdictional bases contained in section 1321 are similar to those in 
section ISIH. 

The basic distinctions between the two offens('s relate to the purpose 
find effect of the bribe. Thus, testimony in an official proceeding, 
!'nther than the official artlon of n. public servant, is the object of the 
offense nnder section 1321, and the prohibited act is to influence the 
recipient's t('stimony at the official proceeding rather than to influence 
the recipient's officin.l action as a public servant. 

As will be more fully described in the discussion of the proposed 
statute on corrnption of a witness or an informant (section 1322), the 
emphasis on bribing OJ' corrnpting a witness is not on the fact that nn 
official proceeding is already pe.nding. Rather, the focus is on the 
defendant's confillct in influencing or seeking to influence another's 
testimony in an official proc('eding evcn though not yet instituted. This 
policy is implementC'cl, in part, by the defense preciudcd suhsection of 
section 1321 which eliminateR tIle curr('nt rest.l'irtion under 18 U.S.C. 
I1)0S requiring that n proceeding be penning at the time of the illegal 

10 Other statutes inclUdes 45 U.S.C. 60, dealing with intimidation of witnesses to suP Dress 
informatJon regnrding the injnry or death of n r'l!lroad employee, and 49 U.S.C. 1472(Jr), 
maklnJr it illeJral to refnse to attend. testify, or produce books at a hearing before the 
Federal .A vlntion .Administration. 
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act.ll. This emphasis on the defendant's conduct in seeking to influence 
another's testimony is also implemented by omitting reference to the 
term "witness" for fear of importing the limiting lnterpretations on 
that word in current law. The problems with the word "witness" have 
concerned such issues as whether the witness has been subpoenaed or 
will be subpoenaed, and whether it is necessary to show that he actually 
intended to testify or only thnt the defC'llclant believed he intenrlrd to 
testify.12 Section 1321 avoids these shoals by barring payments to 
"another person" in return for an agreement that the recipient's testi
mony be influenced at an official proceeding. 
9. The Offense 

The conduct element in this sC'ction is offering, giving, or agreeing 
to give to another person, or soliciting/3 demanding, accepting, or 
agreeing to accept from another person. As no culpability level is 
designated, the npplicable culpabihty will be "knowing," thus requir
ing proof that the defendant was aware that he was offering, etc., or 
soliciting, etc., something from another person.14 

The elements that what is offel'ed 01' solicited is "anything of 
value," 15 and that the offer or solicitation is "in return for an agree
ment or understanding that the testimony of the recipient will be 
influenced in an official proceeding" are existing circnmstances. As no 
CUlpability level is specifically set forth, the applicahle state of mind 
that mnst be proved is "reckless," i.e., that the defendant was aware 
of but disregarded the substantial risk that the circumstances existed 
and his disregard was such as to constitute a gross deviation from the 
standard of care a reasonable person would exercise in such a 
situation.16 

The terms "anything of value" and "official proceeding" are defined 
in section 111. The former term is not intendecL to encompass legiti
mate payments to witnesses of travel and subsistence expenses or a 
reasonable fee for the preparation of an expert's opinion.17 The latter 
term is defined as a "proceeding convened pursuant to lawful author
ity or a portion of such a proceeding that is or may be heard before (a) 
a government branch or agency; or (b) a public servant who is au
thorized to take oaths .... " This definition is designed to be very broad 
and to include investigatory proceedings (e.g., such as are conducted 
~y the Small Business Administration) as well as adjudicatory hear
mgs. 
3. Defense Preovl.lded 

Subsection (b) provides that it is not a defense that (1) an official 
proceeding was not pending or about to be instituted, or (2) the 
defendant or other recipient or proposed recipient of the thing of 
value also committed or attempted to commit 'by the same conduct 

1.1 See e.g .. Uniterl StnteR v. Metoalf, 435 1.'.Zd 754 (9th Cir. 1970) ; Unitecl State8 v. 
Bake./',4f14 Ti',2if 1262 (6th Clr.1f174\. 

1.2 See Working Papers, Pp. 571, 581-582. 
hilt In~tpnc1 I~ IntnnrlPf1 to hpnr It. c1I~tlnnnry meanIng ot "approach with a request," or 
"trv to nhtaln hy a.klngo for." See ~ectlon 111. 

13 Solicit does not mean the conduct proscribed in section 1003 (Criminal Solicitation) 
14 ~pp RPctfons ROR(h) (1) and R02(h) (1). 
15 The language was approved by the A.B.A. Committee on Reform of Federal Criminal 

Laws of the Section of Crlmlnnl r,nw Hen rings, pp. 5788, 5806. 
,. See sections 30Z!(b) (Z) and 302 (c) (1). 
17 See 18 U.S,C. 201 (j) 



t 
l 

I 
i 
I 
! 
I 

f 

323 Section 1321. 

an offense under section 1722 (Extortion), 1723 (Blackmail), or 1731 
(Theft). The first provision, as has been discussed, is designed to 
reverse current case law interpretations under 18 U.S.C. 1503 limiting 
the application of that statute to pending proceedings. The second pro
vision is derived from New York law.18 Similar provisions were also in 
S. 1, as originally introduced in the 93d Congress and S. 1437 of the 
95th Congress.19 The provision is. designed to deal with the problem 
of the often blurred distinction between bribery, theft,and extor
tion in cases involving payments to public officials. Some defendants 
have contended, for example, although most case authority is to the 
contrary, that the crimes of bribery and extortion are mutually ex
clusive and that in fact the receiver's crime was extortion and that he, 
the defendant, is therefore entitled to be acquitted of the mutually ex
clusive charge of bribery.20 The purpose of the instant provision is to 
do away with this undeserved and technical defense which "frequently 
placed prosecutor ancI court in the precarious position of being forced 
to choose between two crimes having the finest of distinctions." 21 Un
der the present provision it will still, to be sure, be a defense that not 
an the elements of bribery were sufficiently proved. But the mere 
showing that the bribe recipient or the defendant himself committed 
extortion, blackmail, or theft will not constitute a defense. Parallel 
provisions are included in the proposed Code in the general bribery 
and graft section (1351-1355), and 1n the extortion n,nd blackmail 
sections.22 

4. J u1"isdiction 
There is Federal jurisdiction over nn offense in this section if the 

pl'o('cedina "is or wonld be a federal officinl proceeding," if the United 
States mail or a facility in interstate or foreign commerce is used in 
the plannh1g, promotion, or other ennmernted phnses of the offense, 
or if movement of a person across a State or United States boundnry 
ocelli's in the planning, promotion, etc., of the offense. The "or would 
be" language in the first jurisdictional branch is aelded to effectuate 
the intent that this sec60n reach instances of witness hribery even if 
no official proceeding is then pending Or ever takes place. The latter 
two bases continue the coverage presently found in 18 U.S.C. 1952 for 
local or State bribery offenses where commerce facilities are used or 
State or international boundaries are crosseO.23 

5. Grailing 
An offense under this section isa Class C felony (up to ten years 

in prison) . This is consistent with the penalty under current 18 U.S.C. 
201, as well as with the penalty under proposed section 1351 (Bribery). 

18 See McKinney's N.Y. Penal Law §§ 135.70.155.10.180.30, 200.15. 
,. See sections 2-6E2 (b) and 2-flC4 (b) of S.l and section 1321 of S. 1437. 
'0 See e.g., United State8 v. A.ddonizlo, 451 F.2d 49, 72-73. 77-78 (3d Cir. 1971). cert. 

denied. 40" U.R. 1)::16 (11)72) ; T711ifed StateR V. Ill/rle, 448 F.2d 811i, 832-8.'l4 (5th rClr. 1971). 
cert. dellied, 404 U.S. 1058 (1972) ; Uniterl States v. ICubacT.-.i, Zfl7 F. Rnpp. &38 (E.D. Pa. 
1!lf1!j) . see nl~o People v. Tl'ioffuardi. R N.Y.2r) 2110. lf18 N.E.2r) 68a (11l60). 

n :t>fcKinney's N.Y. Penal Law §200.15, Pro.ctice Commentary; see also Working Po.pers, 
p.020 . 

.. flee sections la!)9(b) (2) and 1724(c). 
"" However, the Committee has expanded tbe tro.vel branch somewhat to cover the travel 

l'v ony perRon (Incll1rllng Ole victim) relntlve to the ofl'ense. not just travel by ti,e ofl'ender. 
Comnare Rewis v. UniiorZ Statos, 401 U.S. 808 (1971); United States v. DeOavalcante, 
440 F.2d 1264, 1268 (3d Cir. 1971). 
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SECTION 1322, CORRUPTING A WITNESS OR AN INFORMANT 

1. In General 
This section deals with the bribery' or corruption aspects of obstruc

tion of justice. Although neither wItnesses nor informants are specif
i~-8lly mentioned in the statute itself, the title l'efers to both as'the 
principal classes of individuals intended to be protected. The section 
Includes parts of the ofi'enses covered in 18 U.S.C. 201 (h) and (i) as 
well as the over1appin~ obstruction prohibitions of 18 U.S.C. 1503, 
1505, and 1510. The Coue section 1323 on tampering deals with force, 
threats, intimidation, or deception. There is no coverage, in either 
statute, however, for the person who persuades or induces one of these 
acts, but employs none of the prohibited conduct of sections 1322 and 
1323. Absent bribery, threats, etc., there is no crime under this sub
chapter aIthon:.rh justice will be as obstructed if the persuasion is 
effective, as if bribery or threats were actually employed. Such per
suasion under current law could conceivably be reached under the 
catch-all clause of 18 U.S.C. 1503 nltllOugh there do not seem 
to be any cases in point. Conduct of the sort descrilbed could, how
ever, appropriately be covered by a general criminal solicitation 
statute. 

This section as it concerns informants in criminal investigations 
covers bribe offering only. It docs not cover the potential informant 
who witnesses a crime, then seeks out the offender and demands a bribe 
not to inform the authorities. This latter situation is generally known 
in the law as compounding a crime, which, in essence, is a form of 
blackmail. It is possible that the language of both 18 U.S.C. 1510 and 
18 U.S.C. 873 COVel'S this offense, althongh there is Rome ltllthOl'ity for 
the view that compounding a crime is not a Federal criminal 0fi'ense.24 

The compounding offense is reached generally under the proposed 
Code via section 1723 on blackmail. 
~. The Offewe 

Subsection (a) (1) provides tllut a person is guilt.y of an offC'nse jf 
he offers, gives, or agrees to give to another person, or solicitsr 
demunds, accepts, or agrees to accept from anot.her [)(,I'SOI1, anything of 
valuo "for or because of any persall's" doing of lilly of live enumerated 
things. Tho phrase "for or because of" to connect the bribe payment 
with the prohibited purposes has also been adopted in section 1352 
on graft and section 1751 on commercial bribery. This language is 
intended to draw a distinction between these offenses and the more 
serious ofi'ense of witness bribery, discussed above, which requires proof 
of "an understanding or agreement." 

'fhe first prohibited act involves a peT'nrm's testimony in an official 
proceeding. It should be noted that this is intended to include a 
payment to cause someone to testify truthfully as well as falsely. 

The second prohibited act is a person's withholding testimony, or 
a record, document, or other object from an official proceeding, whether 
or not the person would be legally privileged to withhold it and regard
less of its admissibility in evidence. The latter clause is set forth in 

'" See W!lrking Papers, pp. 077-578. The Model Panel Code contains a compounding a 
crime offense, Ree section 242.5 (P.O.D. 1962l. but also makes It an affirmative defense 
that the payml'nt was restitution or Indemnification for harm caused by the actor. 

"" See note 12, 8UPra. 
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a defense precluded subsection and is intended, among other things, 
specifically to perpetuate the line of cases holding that the other's 
privilege not to testify or produce information is no defense. 26 

The third prohibit.ed purpose is engal-,ring in conduct which con
stitutes a violation of section 1325 (Tampering with Physical Evi
dence). 

The fourth forbidden purpose is evading legal process summoning 
the person to testify in an official proceeding. 

The fifth prohibited purpose is the person's absenting himself from 
an official proceeding to WhICh 11e has been summoned. 

Subsection (a) (2) makes it an offense t.o offer, give, or agree to give 
anything of value to another person for or becanse of a person's hinaer
ing, delaying, or preventing the communication of information relat
ing to an offense or possible offense to a In.w enforcement officer. This 
provision carries forward the bribery aspect of 18 U.S.C. 1510. The 
term "offense" is defined in section 111 to embrace only conduct 
punishable und('r a Federal statute. 

Tho phrase "or lJossible offense" is included to make it clear that an 
actual offense need not be the subject of the information. It is sufficient 
that the information be such as to relate to the possibility that an 
offense has been or will be committed. 

The conduct in subsection (a) (1) is offering, givin~, or agreeing to 
give anything to another person, or soliciting, demandil!g, acceptmg, 
or agreeing to accept anything from another person. Since no cul
pability standard is specifically designated, the applicable state of 
mind that must be proved under section 303(b) (1) is "knowing," i.e., 
that the defendant was aware of the nature of his actions. 

The elements that the offer, demaml. ('t.c. was "for or because of" 
nny person's (1) testimony, (2) witllholding testimony, a record, 
document, or any other object, (3) engaging in conduct constituting 
a violation of section 1325, (4) evading legal process summoning him 
to appear as a witness Or to produce some object or (5) absenting him
self from a proceeding to which he has been snmmoned, state the 
alternative motives or purposes of the defendant wllich must be proved. 

The elements that what is offered, given, demanded, etc. is "anyt.hing 
of value" and that the proceeding involved is an "official proceeding" 
are existing circumstances. As no culpability level is specifically pre
scribed, the applicable state of mind that must be proved is "reckless," 
i.e., that the defendant was aware of but disregarded the substantial 
risk that the circumstances existed.21 

The t.ermR "anything of value" and "official proceeding" are defined 
in section 111. The latter term is discussed in connection with sec
tion 1321. With respect to the former term, the Committee con
sidered whether or not to limit the crimes Ot bribery and corruption 
to the payment of anything of pecuniary value, as IS done in section 
1352 (Graft). The purpose of the limitation there is to eliminate such 
things as business lunches, theater tickets, and the like from criminal 
coverage when such minor gifts between public servants and citiz~ns 
occur. It is doubtful, however, if such essentially harmless gifts are 
as likely to pass between defendants and witnesses or informants in 

.. ~ee note 2, 811.pm. 
27 See RPctlons 303(b) (2) and 302(c) (1). The fact that the conduct was In violation of 

section 1325 requires no proof as to culpab1l1ty. See section 303(d) (1). 

51-SOB 0 - BO - 22 
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the context of official proceedings Or criminal inyestigations. Accord
ingly, the Committee provided a blanket bar on anything of value 
passing to a witness or informant for or because of IllS testImony, etc. 
Prosecutive discretion is deemed sufficient to deal with the harmless or 
de minimis gift. 

The Committee, as under section 1321, does not inteIHI that the term 
"anything of value," broad though it be, extend to legitimate pay
ments to witnesses of travel and subsistence expenses 01' to a reaS011-
able fee fot· the preparation of an expert's opinion. In addition, tho 
Committee intends to exclude the situat.ion where two co-defendants 
agree among themsel ves to assert thei l' respecti ve pri vilege against self
incrimination and not to take the stand. Although it could be argued 
that they are exchanging something of value for or because of with
holding testimony (and thus violating subsection (a) (1) (B)), it is 
obviously undesirable to have a criminal statute interfere in this deci
sion, and that is not an intended result of this statute. In a similar 
context under existing law, where a charge of suborning perjury re
sulted, it was stated that "it is not a crime ... for one jointly indicted 
with others and rharged with ronspirllcy to rommlt with his ro-<'Iefencl
ants after the indictment has been returned." 28 The opinion indicated 
that C01ll'ts shonl<1 he relurtant to become involved in snch cases and 
sllOuldnot stretch crimhUlllaws to eOVPl' such <,onsllltations amI what 
amounts to trial strategy. The Committee end(ll'ses this attitude and 
result but believps tllat there is no need sppcifieally to exempt from 
"anything of value" such agreements on testifying between codefend
ants. In the unlikely event that a case of this kind should be brought, 
the Committee anticipates that the comts would take the same posi
tion as was clone in the suborning perjury case noted above. 

The conduct of rmhsection (a) (2) is offering, giving, or agreeing to 
give anything. Since no culpability standard is SI)('cifically clesiglllltl'd, 
the applirahle state of mind Hiat must he proved linder section 
303 (b) (1) is "knowing," i.e., that the dden(lant WIlS aware that he 
was offering, giving, or agreeing to give something. The clement that 
what was offered, given, etc. was "for 01' hecanse of any person's hinder
ing, delaying, 01' preventing the communication to a law pnfol'remcnt 
officer of information relating to an offense or a possible offense" 
states the purpose 01' mot.ive for the conduct. hercundcr. This purpose is 
intended to be substantially cCluivalent to the pl'l'sent intm'pl'etation 
of]8 U.S.C. 11110 to the effect t11at tJle offen(lpl'ne('(l only hplipvc. not 
know, that the informant would communicate such iniormation.29 

The element tJlfit what was offCl'C(I, given, ptc·., was "anything of 
value" is :m existing circumstance IlS to which tIle applicahJp culpa
bility standard is "recldess." The disCllssion of this clement. in connec
tion with subsection (a) (1) is incorpol'lltecl here as equally releynnt. 
3. Defense P1'ecluded 

Section 1322 contains, in subsections (b) (1) and (b) (3), identical 
defemlB pl'prlnclec1 pl'OvisionR to spd ion 1 ~2 J l111r1 tll(> pl'eyions discus
sion there should be consulted at this point.30 The Committee notes 

"" Wallee,. v. Unite(~ Statcs, !l3 F.2d 7112. 795 (8th Clr. 1038). 
"" Ree Unitea State.9 v. J{ozacle, 438 F. 2d 1062 (3d Cit·.) cert. denied, 402 U.S. 996 

(11)71). 
no Sub~ectlon (b) (2) contains a defense precludeJ thnt the testimony. or the record. 

document. or other object. would have been legally privileged or wonld have been inad
missible In evidence. A similar proylslon ·Is appllcnble to section 1311 (Hindering Law 
Enforcement) and the explanation there should be adverted to here. 
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that it considered but rejecterl an affirmative defense under this sec
tion recommended by the National Commission 31 that "any consid
eration for a person's refraining from instigating or pressing' the pros
ecution of an offense was to be lImited to restitution or indemnification 
for harm caused by the offense." This defense is believed ,to be too dif-, 
ficult to administer. It would provide an automatic insulation for the 
bribe offeror who can camouflage his bribe by claiming that he was 
merely making a restitutional bid to the complaina.nt, and, if the 
sum offered is large, the offeror can say he was simply intending to be 
generous in righting the wrong he had done. It could be expected that 
this defense would be raised far more often than in the rl1re case where 
its use would be justified. In essence, it would permit justification of 
an act that amounts to obstruction of justice in the form of buying 
off the complainant. 
4. Jurisdiction 

There is Federal jurisdiction over an offensc under this section in 
foUl' sitllations. Three of these cOl'l'espond to the jurisdictional bases 
nnder section 1 ~21, and the discussion of those provisions in that con
text is incorporated here as e<lulllly pertinent. The additional base not 
utilized in section 1221 provides jurisdiction for obstructions of com
munication ahollt Federal offenses or possible offenses to Federal of
ficers. As snch it trades the juriscliction presently fonnd in 18 U.S.C. 
11l10. In urcol'Cl with the policy underlying that recently enacted 
stntllte, it was felt that it wOll1(1 he unwise to extend Federal coverage 
to non-Federal officers. Several years of experience under 18 U.S.C. 
1510 have fniled to demonstrate any neerl. for snch expanded coverage. 
6. Grading 

An offense uncleI' this section is graCl<3d as a Class E felony (np to 
two years in prison). This is identical 1,0 the penalty under 18 U.S.C. 
201 and is similar to the five-year maX1mum penalty under 18 U.S.C. 
1503, 1505, and 1510. It is also identical to the grading applicable to 
the graft section (1352), the most analogous statute to tJhis one in the 
proposed Code. 

SECTION 1323. TAMPERING WITH A WITNESS, VICTIM, OR AN INFOR1fAN~' 

1. In General 
This s!:'ction covel's tlle coercive acts that can be employed to tamper 

with witnesses, victims, and informants in official proceedings and 
to tamper with informants in criminal investigations. 

This statute, with the exception of the offense in subsection (a) (2), 
is meant to parallel, as closely itS is practicable, the preceding sta;t
ute (section 1322) dealing with corruption of witnesses and in
formants. Thus, for instance, the conduct sought to be influenced 
by the prohibited acts (a payment of anything of value in section 
1322 and the use of force, threat, intimidation, or deception in sec
tion 1323) is identical. However, the "for or because of" lan
guage which is particularly suited to a bribery statute, is replaced 
with language of similar importr--to "influence" testimony or to "cnuse 
or induce" the withholding of testimony, etc. In addition there is in-

31 Final Report, § 1321 (3) (b). 
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eluded in this section a residual offense cluuse taken -from current law 
which will be discussed below. Sections 1322 and 132IJ in combination 
contain vit'tually all the criminal acts pI'escntly punishnble under lR 
U.S.O. 201 (h), 201 (i), 1503, 1505, and 1510, as well as a new proposal 
in subsection ( a) (2) that expands Federal witness and victim 
protections. 
:e. The Ojfen<'Je 

A. Elements 
Subsection (a) (1) provides that a person is guilty of all offense 

if ho knowingly uses "force, threat, intimidation, 01' decept.ion" with 
intent to !H'('()llIplish a variety of ell1lmel'nted r('slllts. 'I'll(' l"el'l11S quoted 
a bove are similar to those used by the National Oommission 32 except 
that "intimidation" has been added in order to compol't with the defi
nition of "consent" in spction 111. The inclusion of the tP1'1lJ "d('('('p
tion" is intended, in part, to enable the prosecution of conduct dealing 
with entreaties to public officials in crimillfil cases l11ade by those who 
failed to reveal that they were being paid for their efforts,33 If not 
cov(l!'cd her(l, s[1<'h condnct could in any event be reached under sub
section (a) (3) , discussed below, 

The prohibited purposes in paragraph (1) are: first, to influence 
the testimOJ1Y of another person in an official proceeding; second, to 
cause or induce another person to (i) withhold t<'stimony, or a recorcl, 
document, or any other object from an oflicial pI'oceedillg, whether or 
not the p<'rson would be legally privileged to do so, anel regardless of 
its admissibility in evidence,34 (ii) engage in conduct constituting an 
oll'enso tinder section 1325, (iii) evade legal process summoning him 
to appear as a witness, 01' to produce an object, in an official proceed· 
ing; or (iv) absent himself from an official proceeding to which Iw hns 
been summoned by legal process; and third, to hinclCl', delay or pre
vent tIle communication of information relating t.o Itn offense or pos
sible offense to a law enforcement officer. These pl'.ohihited purposes 
COrI'cspond, with the exception of the first, to the fOl'hidden categories 
o.f intent under section 1322 and the discllssion in that context is ap
plicable here. It should be noted that the Oommittee rejected the sug
gestion of the National Oommission to limit UHl 0/1'I'I1S0 of tamp('ring 
with in fOl'Jnants by deception to tho situation whet'e the ofrl'lIcler de
ceives the informant but not the law enforcement officer,3o The Oom
mittee cOllsi<lel's that it is efJually as obstrllctj Vel to deceive tho officer 
(e.g., us to the meeting placo wit.h an in fol'tnant) ulld thereby dis
cOlll'ago tho in-fol'lnant, as it would be to deceive tIle infol'mllTlt III the 
first instance. "l\iisrepresentation" to prevent a report, of an offense 
to a criminal investigator is also currently a violation of 18 U.S.C. 
UHO. 

A.s in section 1322, in subsection (It) (1) the ter'lll "witness" is not 
directly mentioned, A. useful consequence of dropping this term and 
talking in terms of threats to induce action 'by any person is that the 
scope of the offense extends to threats that are made, not against the 

32 See Final Report, § 11121, 
33 See, e.g" Un.Uen States v. I(n/l.fllIer, 1117 F.2d 4i'i9 (2d Clr.), cert. denied, 1175 n.s. 

836 (196&) ; UnitecZ States Y. Poloff, 121 F,2d 333 (2d Clr.), cert, denied, &14 U.S, 626 
(194.1\. 

'" Hee the defense precluded, subsection 1323 (d) (2). 
no See Final Report § 1322. 



r 

329 Section 1323. 

witness himself, but against his family or anyone else of interest to him. 
Current law would probably reach threats to a witness' family through 
the catch-all clause at the end of 18 U.S.C. 1503. 

The Ii l"f:lt prohiiJite<l pUl'pose uses the term "influence." This is tho 
iJJ'(lfidest word nsed in 18 U.S.C. 1503, und the Committee intends thut 
it also receive an expansive interpretation in this section. The fact 
thut the section requires thut force, threat, intimidation, 01' deception 
bo I'mployed suffices to nu1'l'OW tho offense to clearly culpable conduct. 

Subsection (a) (2) makes it an offense for an actor, with intent to 
annoy, harm, or injure another person, to hinder, delay, prevent, or 
dissuade (A) a witness or a victim from attending or testifying in an 
official proceeding, or (B) a witness, victim, or a person acting on be
half of a victim, from (i) making a report of an offense or possible 
offense to a judge, law enforcement officer, probation officer, or officer 
of a correctional facility, (ii) causing a criminal prosecution, or a 
parole or probation revocation proceeding, to be sought or instituted 
or assisting in such prosecution 01' proceeding, or (iii) arresting, 01' 

causing or seeking the arrest of, a person in connection with an offense. 
Under subsection (b), the term "witness" is defined expansively to 
mean 'an individual (A) having knowledge of the existence or non
existence of facts relating to an offense, (B) whose declaration under 
oath is received in evidence for any purpose, (C) who has reported an 
offense to fa judge, law enforcement officer, l)robatio[l officer, or officer 
of a correctional facility, (D) who has been served with a subpoena, 
including a grand jury subpoena, issued under the authority of a court 
of the United States, or (E) who a reasonable person woule1 believe to 
be an individual described in this paragraph. "Victim" is defined as 
an individual against whom an offense has been or is being committed. 

This offense is derived closely from the recommendations of the 
Committee on Victims of the American Bar Association's Criminal 
J'ustice Section for a model statute covering the problems of intimida
tion of witnesses and victims. The October 29, 19'79, product of the 
Association's Committee, reflecting the submissions of more than 
elghty persons and organizations, makes a convincing case for the 
need, at the Federal as well as the State and local levels, of new pro
tections for witnesses and victims. Senator Laxalt, a member of the 
Committee, who had chaired hearings on victim-witness problems,86 
sponsored the amendment. 

Thus, while subsection (a) (1) is confined to the traditional means of 
tnmpering involving the use of force, threat, intimidation, or decep
tion, subsection (a) (2) covers any conduct that hinders, delays, pre
vents, or dissuades a witness or victim from fulfilling his societally 
desirable role with reference to attending or testifying in an official 
proceeding or reporting- or taking other action in relation to an offense 
ot' possible offense, if the conduct is done "with intent to annoy, harm, 
or jnjure anoth"r person". 

The term "official proceeding" is Clefined broadly in secHon 111, 
where c1efinitions also ave giv<'n for the terms "judge" and "law en
forcement officer," It should be notec1 that the broac1 c1efinition of 

.. Law 1iInforcement A88i8tunce RefOl'm, Hearings on S. 241 before the Committee on 
tho .Tudiclary. U.S. Seuate, 96th Congress, 1st Sess., pp. 195-265 (1979), 
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"witness" indudes a person who has become aware of a crime but 
who has not yet been subpoenaed. 

Subsection (a) (3) provides that a person is guilty of an offense 
if ho "does nny other act with intent to influence improperly, or to 
obstruct or impair," the admin istl'ation of justice. the a(hninistration 
of a law nnder which un official proceeding is being conducted, or the 
exercise of a legislative power of inquiry. 

This provision is det'ived from tlle gellrrnl residual clause at the end 
of 18 U.S.C. 1503 and 1505, which has received varying interpretations. 
For example, the. clause in 18 U.S.C. 1503 makes it an offense corruptly 
to influence, obstruct, or impede, 0'1' endeavor to influence, obstruct, or 
impede the due administration of justice. Despite its broad scope, this 
clause has been narrowly construed by some courts, which have op
erated under the principle of ejusdem genmis, i.e., that the clause must 
be read to embrace only acts similar to those mentioned in the preced
ing specific language.37 Thus, it has not been held that the filing of a 
false affidavit in support of a defendant's motion for a new trial does 
not come within the parameters of the general clause in 18 U.S.C. 
1503. Other courts, by contrast, have given the clause its comprehen
sive, natural meaning of prohibiting "obstruction of justice . . . 
regardless of the means used to reach that result." 38 

The lise of a broad residual clnuse wns reC'ommended by both the 
Ampl'iC'an nar Association's (1ommittpe on Reform of t11e Federal 
Ol'iminal Laws and the New York City Rar ASRoC'iation's Special 
Committee on the Proposed New Federal Criminal Code.39 Although 
recognizing that a residual clause is at odds with one of the goals 
of a criminal cone revision-to state an offense suC'cinctly and pre
riS({v-tlle (1ommittee dppms that tll(>, argllmPllts in fayor of includ
ing a hroad pl'O\'ision in this statnte ontweigh t.his general considera-
tion. As one court has noted: 40 . 

The obstruction of justice statnte is an ontgrowtll of Con
gressional recognition of the variety of corrupt metllOds by 
which the proper administration of jnstice may be impE'ded 
01' thwarted, It variety limited only by the imagination of the 
criminally jnclined. . . 

In the Committee's view, this observation lenos to HIe conclusion 
that the purpose of preventing an obstruction Ot· misC'al'l'iago of justice 
cannot fully be carried ont by It simple ennmeration of the commonly 
prosecuted obstrnction off(.'l1ses. There mnst also be protection against 
tllO rare t.ype of conduct that is the prodnct of the inventive criminal 
miml and which also thwartf! jnsticE'. Some pXllmpl('f! of s11el1 rondnct, 
n<'lllally prosecuted under the current residua] clauses, which wonld 
probably not be covered in this series without a residual offense clause, 
are as follows: 

07 See. e.g., United, States v. }'[etcalf, 435 F.2d 754, (9th Cir. 1970) ; United, States v. 
JiJssem, 407 F.2d 214 (6th Cil'. 1969). 

0' TTllited. States v. H01Vanl. 56f) F.2d 13al. laM (5th Cir. 1978) (sale of grand jury 
transcript to persons under Investll!Rtion held within 18 U.S.C. 1503) : see also United. 
States v. Walasel., 527 F.2tl 676 (3d Cir. 1975) (destruction of records subpoenaed by 
grand jury within 18 U.S.C. 1503) . 

.. Hearings, pp. 5788, 5806 ; 77115. 77118. 
<.Oatrino v. United. States. 176 F.2d 884. 887 (9th Clr. 1949) : see atso Falk v. United, 

states. 870 F.2d 472 (9th Clr. 1966), cert. denied. 387 U.S. 826 (1967). 
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(i) A conspirator arranging to have an unnecessary abdominal 
operation in ol'der to cause tt mistrial of an ongoing trial in which 
he was a defendant.4.1 

(ii) Persons plying the illiterate administrator of an estate 
with liquor and obtnining documents fl'om him which they then 
used in an effort to have a civil case dismissed.4.2 

(iii) The defendant plnllqn~ an illegal bottle of liquor on the 
victim's pl'emises in order to (bscl'edH the victim, who wus plan
ning on being a witness against the defendant in a sepltrate 
case.4.3 

(iv) A conspiracy to cover up the Watergate burglary and its 
aftermath by having the Central Intelligence Agency seek to 
interfere with an ongoing FBI investi~ation of the burglary:H 

In order to reach such cases, as well as tne example prevIOusly re
fen'ed to in which the conduct was found not to come within the scope 
of the current residual clause, the Committee determined to include 
subsection (a) (2). The Committee does not intend that the doctrine of 
ejU8dem gene1'is be applied to limit the coverage of this subsection. 
Instead, the analyses should be functional in nature to cover conduct 
the function of which is to tamper with a witness, victim, 01' informant 
in order to frustrate the ends of justice. For example, a person who in
duces another to remain silent or to give misleading information to tL 

Federal law enforcement officer would be guilty under subsection (a) 
(2), irrespective of whether he employed (leception, intimidution, 
threat, or force as to the person.45 

The Committee decided to insert the word "improperly" to modify 
the term I'influence." It was felt that otherwise it could be argued 
that such clearly appropriate acts as the final argument of counsel 
to the jury could be deemed to be within the scope of the section. The 
adverb "improperly" is meant to limit coverage to acts not authorized 
by law. No limiting adverb is, however, necessary as to the terms "ob
struct 01' impair," as these terms carry their own connotation of 
impropriety. 

The first branch of the proposed subsection, referring to the "ad
ministration of justice," is designed to carry forward the basic cover
age in 18 U.S.C. 1503. The latter two branches of the subsection, re
ferring to the "administration of a law under which an official pro
ceeding is being conducted" and to the "exercise of a legislative power 
of inf)uiry," nre designed to continue the general scope of the finn1 
paragraphs of 18 U.S.C. 1505. That statute, however, embraces only 
Congressional le~islative proceedings, whereas the langllage used 
here wonld extend to the obstruction of a State or local legislative 
proceeding. 

B. Oulpability 
The conduct in subsection (a) (1) is using force, threat, intimidation, 

or deception. As the section if; silent as to the applicable cnlpllbility 
level, the culpability element for the conduct is "knowing," 46 thus 

U United Btates v. Minkoff, 137 F.2d 402 (2d Clr. 1943). 
'" Unitec~ Btates v. Alo, 431) F.2(1 751 (2d Cir.). cert. denied. 404 U.S. 850 (1971). 
'3 Kni!1ht v. United States, 310 F.2<1 S05 (5th Cil'. 11162). 
"United Btates v. Halde1lta1~, at aI., 559 U.S. Sl (D.C. Cir. 1976), cert. denied. 431 U.S. 

933 (1977). 
45 Compare Uniterl Btates v. Bt. Olair, 418 F.Supp. 201 (E.D.N.Y. 1979). 
,. See sections SOS(b) (1) and S02(b) (1). 
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requiring proof that the offender was aware of the nature of hi& 
conduct. 

The clements in subparagraphs (A.), (n), and (C)-that the pro 
hibited forms of conduct were intended to influence the testimony of 
another person, or cause or induce another person to withhold testi
mony, etc., or engage in conduct constituting an offense under section 
1325,47 or evade leg!),l process summoning him to testify, or absent 
himself from a proceeding to which he has been summoned, or to 
hinder, delay, or prevent the communication of infol'mation relating 
to an offense to a law enforcement offiCer-ml'I'ely state the alternative 
motives or purposes of the defendant which must be proved. Tho 
element that the proceeding involved is an "official proceeding" is, 
as under section 1322, an existing circnmstan<:e as to which the ap
plicable state of mind that must be demonstrated is at leost "reci{less," 
i.e., that the offender was aware of but disregarded the substantial risk 
that the proceeding was an official one,48 as that term is deemed in sec
tion 11l,49 

The conduct in subsection (a) (2) is hindering, delaying, preventing, 
or dissuading a person from attending or testifying in an official pro
ceeding, or from doing any of the acts described in subparagraphs 
(B) (i), (B) (ii), or (B) (iii). 8inceno culpability level is specifically 
prescribed, the applicable mental state, as in subsection (n,) (1), is at 
least "knowing." The elements that the proceeding is an "official pro
ceeding" and that the person hindered, delayed: etc" is a witness, vic
tlm, or person acting on behalf of a 'victim are existing circumstances 
as to which the minimmll applicable state of mind Nlat must be proved 
is "reckless." The elements that the conduct is performed with intent 
to annoy, harm, or injure another pe'l'son set forth a variety of specific 
purposes at least. one of wllich must be shOown tOo have accompanied 
t'he conduct. 

The conduct in subsection (a) (3) is "doing any other act" and the 
requisite minimum state of mind is again "knowing." The remainder 
of the offense involves specific purpose elements, except that whether 
the proceeding was an official proceeding' is, as in the previous subsec
tions, an existing circumstance as to which "reckless" is the requisite 
standard. 
s. Ajfi1'lnative Defen.se 

Subsection (c) of section 1323 makes it an affirmative defense to a 
prosecut.ion under subsection (a) (1) (A) for using a threat to in
fluence another's testimony in an official proceeding that the threat was 
of "lawful conduct and that the defendant's sole intention was to 
compel or induce the other person to testify truthfully." 

This provision is derived from the recommendation of the National 
Commission.GO It is intended primarily to avoid the possibility that a 

"By operation of section BOB(d) (1) (A), no showing need be made that the defendant 
harbored any scienter as to the fact that the other's conduct woulc1 violate section 1825; 
he must only be shown to have intended that the other engage In conduct that, In fact, 
would have violated that section. A similar result occurs under section 18'22 (a) (1) (C) . 

• 8 See section :l08(b) (2) and 802(c) (1) . 
•• 'Vhether this alters current law is unclear since the 11I612S 1'ea requirements under 18 

U.S.C. 1503 are in a peculiar state of confusion. See Working Papers, pp. 578-581. 
GO See Final Report, § 182'1(8) (a). 
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prosecutor, judge, or presiding officer would violate this statute if he 
threatens a witness or potential witness with a perjury or false swear
ing prosecution if he testifies falsely. Conceivably, it could also extend 
to the situation where a person threatens to institute legal action to 
recover a debt unless another person testifies truthfully. The defense 
is made "affirmative," i.e., the defendant has the burden of proving 
the defense by a preponderance of evidence. 51 

4. Defense Precluded 
Subsection (d) of section 1323 contains two defense ~recluded pro

visions identical to the ones in sections 1311 (c), 1321 (b) (1) and 1322 
(b) (1). The rationale for and effect of these provisions are discussed 
ill connection with the aforementioned sections. 
5 .• 1uri8diction 

Subsection (f) of section 1323 sets forth nve jurisdictional bases 
on which to support a prosecution under this section. These bases 
are similar to the ones III section 1322 (ancl the discussion there is 
incorporated 11m'e) , with the exception of paragraph (e) (3). This pro
vision affol'ds jurisdiction where the administration oJ justice, ad
ministl'ation of It law, 01' exercise of a legislative powel' of inquiry 
relates to a Federll 1 government function. It is added to track the ele
ments found in subsection (11) (2) and to furnish automatic jurisdic
tion where 0. Federlll government function is obstructed, impeded, etc. 
Notably, however, obstructions of a State official proceeding or legisla
tive inquiry can be l'eMhed if a facility in interstate commerce or 
movement of a person occurs as defined in paragraphs (f) (4) and (5). 

This subseetion extends Federnl jurisdiction in one significant. rc
spect. CUI'l'ently, IIndcr 18 U.S.C. ID52, bribery of a State 01' local wit
ness can be punished if tho actor crosses a State line, hnt if 0. person 
crosses a Stato line to use force or to intimidate a witness in n local 
case no Federal offense is committed. This result is viewed ns anomtl.-
10l1s1 and the Committee therefore decided to expand Federal juris
dictlOn to reach the latter situation. 
6. (hading 

An offense under subsection (a) (1) is graded as a Class D felony (up 
to five years in prison), reflecting the seriousness of this offense and 
its added danger of phyf'iical harm as compared with section 1322; and 
an offense under subsection (a) (2) or (a) (3) is graded as a Class E 
felony (up to two years in prison). 

E.'ECTION 1324. RETAILING AGAINST A WITNESS OR AN INFORl\:IANT 

1. In GeneraZ 
This section carries forward Federal statutory law barring retalia

tion against the person or property of parties, witnesses and inform
ants in official proceedings and criminal investigations presently con
tained in 18 U.S.C. 1503, 1505, and 1510. RetaliaHon against public 
servants is covered jn section 1358. Although the National Commis
sion combined these two offenses into a single section,52 the Committee 

51 ,See Rection 111. 
6!l See ll'lnal Report, § 1367. 
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believes that coverage of party, witness, and informant retaliation in 
the obstruction of justice subchapter is a more logical approach.53 

fJ. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

(1) engages in conduct by which he causes bodily injury to another 
person or damages the property of another person, or (2) improperly 
subjects another person to economic loss or injUl'y to his business or 
profession, because (as to both paragraphs) of (A) the attendance of 
a party or witness at the official proceeding, or any testimo~y giv~n, 
or any record, document, or other object produced, by a WItness m 
an official proceeding; or (B) any information relating to an offense 
or possible offense given by a person to a law enforcement officer. 

As under present statutes, the types of injuries ~overed include harm 
to both person and property. It has been determmecl that the phrase 
in 18 U.S,C. 1503 and 1505 "injures any party or witness in his per
son or property" extends to the situation where the retaliation takes 
the form of forcing a person out of business,54 and, presumably, it 
would also reach acts of discharging a person from his job on account 
of his tesHmony, or otherwise damaging him in his ImslnC'ss or profes
sion (e.g., by b1acklistjng). The Committee concUl'S that such forms of 
retaliation should be covered and so has included the "or improperly 
subjects" language in this section.55 The term "improperly" is designed 
to exclude from the ambit of the offense such actions as failing to vote 
for a candidate because of his testimony or failing to patronize the 
business establishment of a person because of information he gave to 
a law enforcement officer. The Committee believes such individual 
choices to be permissible. Where the retaliation takes the form of un
lawful action, however, whether tortious, criminal, or otherwise 
wrongful, it. should clearly be reached. The terms "business" and "pro
fession" are intended to be broadly construed to reach all manner of 
callings, livelihoods, and occupations in which a person may be 
engaged. 

Only serious acts of retaliation are included. These are delineated 
in paragraph (1) as those that cause bodily injury or damage the 
property of another person. '1'he term "bodily injury" is defined in 
section 111 and is the kind of injury punished as battC'l'Y in section 
1613. The concept of "dama-ges the property of another" is intended to 
mean physircal damage to property of the Eort coverrd in the arson and 
property destruction offenses (sections 1'701-1'703). Other forms of 
economic damage are covered in paragraph (2) via the phrase "eco
nomic loss or injury to his business or profession." This is intended 
to reach non-phys~cal acts such as effecting the discharge or transfer of 
a person from Ius em1)loyment. cansing labor problems to beset a 
person's business, breaching or failing to renew a contract, etc. This 
phrase is not, however, intended to rea.ch strikel'l, boycotts, or picket
ing undertaken in support of lawful labor objectives, nor to interfere 
with the enforcement of conditions of employment such as the 1)ayment 
of union dues and initiation fees. Although this provision broadens 

6.1 In ~npport of Ruch a proviSion, spe Repol't of the New York City Bar Association's 
Spccl21 f"lnllJlftlcp. TT~orlnl!s. J>, 77:111. 

'" T!1~itea Stntcs v. aampa.ttale, 518 F.2d 352, 366 (9th Cir.) cert. denied, 423 U.S. 1050 
(1975). 

roO See also section 1723 (Blackmail). 
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the offense contained herein considerably, its scope is still far Jess 
expansive than that embodied in the notion of any harming by· an 
unla winl act, as recommended by the National Commission. 

As in section 1358 (Retaliating Against a Public Servant), the 
conduct can be directed against any person, not just the person who 
gave the testimony or the i11formation or who attended the proceed
jng. Although current law with respect to witnesses appears to be 
limitecl to injuries to the person of property of the witness hi111se1£,56 
the Committee believes that it is important to protect family, friends, 
associates, etc., from acts of retaliation. Note also that it is not an 
element of the offense that the testimony or information was lawlul 
(e.g., not perjurecl). Evell where false testimony or information has 
been given by a witness, the Committee considers that societ.y's remedy 
is to prosecute for v.erjury and that retaliation against the witness 
in the manner prohlbited here should not be sanctioned.57 

With respect to the informant retaliat.ion branch, the Committee 
considered but rejected the idea of the National Commission of defin
ing "informant" as a "person who has communicated information to 
the government. in connection with any government function.') 58 TIus 
would vastly increase Federal cognizance over such offenses without 
any need for an increase having been demonstrated. Thus, the Com
mittee has retained the current rest.riction on the offense to the giving 
of information relating to an offense (or possible offense) to a law 
enforcement officer, as defined in section 111.59 

'rho conrlnct in this section is, in paragraph (1), engllging in any 
conduct, l.md, in paragraph (2), improperly sUbjecting another person 
to economic loss or injury. By operation of section 303 (b) (1), the 
culpability level needed to prove the offense is at least "knowing," thus 
requiring an awareness by the offender of the nature of his conduct. 
The elements in paragraph (1) that the conduct causes bodily injury 
to or damages the property of 'another person are results of conduct. 
By operation or section 303(b) (3), the applicable state of mind that 
must be shown is, at. a minimum, "reckless," i.e., that the offender was 
aware of but disregarded the substantial risk that the result would 
oocur. The terms "bodily injury," "person," and "property" are defined 
in section 111. In paragraph (2) the element that the economic loss or 
injury was to a person's business 0'1' profession is 'an existing circum
stance as to which, by the o'peration of section 303 (ib) (2), the milli
mum culpability standard is "reckless." Finally, the element that the 
offender's conduct was ",because of" any of the matters described in 
subparagraphs (1) (A) or (1) (B) states the 'alternative motives or 
purposes that must be proved to have instigated the ,conduct. 
3. JU'I'isdiation 

There is Federal jurisdiction over ano:fl'ense under this section in 
rour situations. The four bases enumerated are identical to those 
applicable to section 1322, and the discussion there suffices for this 
section also. 

w S~e 18 U,S.C, 1503, 1505. By contrast, 18 U.S.C. 1510, applicable to informants, 
npP"nrs to rover injuries to nny person. 

67 See Comment to Final Report, § 1367. 
68 Spe Finnl R~nort, § 1367. 
0·18 U.S.C. 1510 r<t.'ers to n "criminal investigator," which is defined in virtually the 

snme mnnner as the term "lnw enforcement officer." 
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.An offense in this section is graded asa Olass E felony (up to two 
years in Wison) in the circumstances set forth in subsection (a) (1) 
and as a Olass A misdemeanor (up to one year in prison) in nny other 
case. It should be noted that where aggravated bodily injury or prop
erty damage occurs, the conduct may also be reached under other 
appropriate secti011s of the Oode.60 

SEOTION 1321i. TAMl>ERING WITH l>HYBIOAL EVIDENCE 

1. In GeneraZ 
This section covers the physical evidence aspects of the current ob

stmction of justico statutes, 18 U.S.O. ] 1i03 Rnd1505, which are pros
ently prosecuted under the residual phrase of obstructing the due 
administration of justice and the special alteration of COll1't records 
provisions of 18 U.S.O. 1506. The National Oommission, having deleted 
the residual clause, drafted a specific statute on tampering with physi
cal evidence.~1 Although the Committee has sponsored retention of the 
residual clause in section 1323, it believes that a separate offense on 
this subject is nevertheless justified in the furtherance of the goal of 
specifically defining all offenses where possible. 
~. TILe Offense 

Subsection (a) states that a person is guilty of an offense if, knowing 
an official proceeding is pending or likely to be instituted, he alters, 
destroys, mutiliates, conceals, or removes a record, document, or other 
object with intent to impair its integrity or availability for use in an 
official proceeding. The Oommittee decided to require proof of a spe
cific intent in light of the fact that destruction of records can often be 
an ambiguous act and criminul penalties should not attach save on 
proof that the actor's purpose was to thwart a proceecling.o2 The re
quirement of knowledge that an official. proceeding is pending or likely 
to be instituted is similarly designed to guard against unmerited pros
ecutions, as is the proof provision in subsection (b), discussed later. It 
is the intent to impair the ultimate availabiIity for use of the object 
in a proceeding that is in being or likely to be instituted that is the 
focus of the section. Thus, if a perSOll destroyed records to avoid execu
tion of a search WalTlLnt or other process, or to avoid an audit which 
was likely to lead to the commencement of an official proceeding, 'he 
would almost certainly be guilty nnder this sect.ion since his intent 
wouldllormally have extended to the prevention of the records from 
being ueed in an ensuing proceeding.o3 Hence, the Committee deems 
it unnecessary to include an additional reference to "the purpose of 
process," as did S. 1, as originally introdnced in the 93d Congress.64 

The conduct in this section is altering, destroying, mutilating, con
cealing, or removing, records, documents, or other objects. As no cul
pability standard is specifically prescribed. the applicable state of 
mind that must be proyed is at least "knowing," i.e., that the offender 

00 Ree, e.",., sections 1610(d) (4) (Murder) and 1701(c) (10) (Arson). 
61 I'!ee Flnnl Renort. § 1321l. 
62 Ree Working Papers, pP. 1i75-576. 
63 Destruction of pronertv In order to prevent its seizure Is .presently .punishable at n 

misdemeanor level bv 18 U:S.C. 2232 . 
• 1 See section 2-6C1 (11) (2). 
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was aware that he was destroying, etc., an object. The element that 
the conduct be done with an intent to impair the integrity of the object 
or its availability for use in an official proceeding sets forth the par
ticular purpose which must be shown to have accompanied the conduct. 
The fact that the "official proceeding" as defined in section 111 was 
pending or likely to be commenced is an existing circumstance. The 
applicable mental state that must be proved is designated as "know
ing," i.e., that the offender was aware or believed that the circumstances 
existed. 
3. Proof 

'Sub'section (b) provides that evidence that the record, document, 
or other object was destroyed pursuant to a destruction program gives 
rise to a presumption that the destruction ,vas not with intent to imnair 
its integrity or 'its availability for use in an off.cial proceeding. This 
language was included to recognize that many organization and indi
vidual operations involve standard procedures to destroy records and 
documents pursuant to destruction programs and that destruction in 
the ordinary course of business under such procedures shoulcl permit 
the trier of fact to conclude that the defendant did not have the 
requisite specific intent to prevent use of such records or documents in 
an official proceeding. . 
4. Defense Precliude<l 

Subsection (b) of section 1325 provides that it is not a defense 
that the record, document, or other object would have been legally 
privileged or inadmissible in evidence. The effect and purpose of this 
provision have previously been discussed.65 

5. J uri8diotion 
Subsection (d) l'rovides that there is Federal jurisdiction over an 

offense hereunder 1£ the official proceeding is or would be a Federal 
official proceeding. The term "official PI'occpding" is broadly defined in 
section 111. 
6. Graiiing 

An offense under this section is gl'nc1ctl ns n Class E felony (up to 
two years in prison). This reflects the Committee's judgment that the 
use of threats 01' force to effectuate thp. destl'llet ion of cddenrc is 11 more 
serious and dangerous offense than the act of destruction itself.66 

SEOTION 1326. IMPROPERLY INFLUENOING A JUROR 

1. In General 
This section carries forward, with some changes, the basic thrust of 

18 U.S.C. 1504. However, whereas that stutute bat's only "written com
munication" with a juror with intent to influence the juror's actions 
or decisions, the present section would reach persons who communicate 
"in any way" with jlll'ors for the proscribed purpose of improperly 
infllH'l1ring their official artions. 

The N aHonal Commission suggested a somewhat broader offense 
thnt would bar not only communication with a juror with intent to 
influence his actions, but also harassing or alarming the juror with 

"" !'\ee section 1311 (c) . 
.. Compare section 1323, where the offense Is graded as a Class D felony, 
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the same specific intent. The Committee believes that the basic purpose 
to fully insulate jurors, whether grand or petit, from external pres
smes while they are serving in their officinl capacity can equally be 
fulfilled by a statute generally limited to the rencl) of current law. 
Thus, the Committee has rejected inclusion of the separate offenses 
of harassing or alarming' a juror. Becanse n. juror is a "p11blic serv
ant," 67 he receives the full range of protection against threats (section 
1357), retaliation (section 1358), bribery (section 1351), and the as
saultive provisions in chapter 16. With this panoply of protection, all 
that the present section is designed to reach is the non-assaultive type 
of communication that disturbs the principle of juror insulation. 
2. The Offense 

Subsection (a) makes it an offense for a person to communicate 
in 'any way with a juror, or a member of the juror's immediate family, 
with intent improperly to influence the official action of the juror. 

The statute contains four basic features. First, as has been men
tioned, any comr:mnication may violate the statute as opposed to only 
written communications.6s The only apr:-arent reason for the limitation 
of current law is that the quality of proof as to criminal oral com
munications is not as good.o9 The logic underlying this reasoning 
breaks down when one realizes that far more serious offenses-bribery, 
threats etc.-are often prosecuted based upon oral communications. If 
the policy of total juror insulation from improper communications is 
to be carried out, oral as well as written communications (or any other 
form of communication such as hand signals or gestures) mnst be 
prohibited. Second, the bar on communication is extended to the im
mediate family of the juror. The term "immediate family" is defined 
in section 111. Because of the policy of preventing communications 
designed to influence the j1ll'01"S official action, the Committee deems 
this to be a rational extension of pl'(~sent Jaw. Third, the term "juror" 
is specifically defined in section 111 to include both grand and petit 
jurors and those persons who have been "selected or summoned to 
attend" as prospective jurors. 1Vhile this may not be an extension of 
present law, this definition malws it clear thnt a person need not have 
been formally selected as a juror to receive the J?rotection of this 
statute. The fourt.h principal feature of this section IS the requirement 
that the commu11ication be made with intent "improperly" to influence 
the official action 70 of a juror.71 

18 U.S.C. 150:1: contains a specific provision excluding from its cov
erage requests for a,Ppearance before grand juries. This was prompted 
by a ('fiSO interpretmlt the forerunner of 18 U.S.a. 1504 as applying 
to such a situation.72 In part to continue the policy of not treating 
requests to appell!' bofOl'o gmnd juries as illegal commnnications, the 
Committee has narrowed tllO st-atute to embl'ltce only thoso commnni
cations done with intent improperly to influence t.he jmors. This 
language will permit not. only requests to g'l'Itnd jnries for appear
ances, but such other clearly proper communications as those involv-

67 'See the definition of this term In section 111 . 
.. The term "communicate" Is defined In section 111. 
60 See Working Papers, p. 584. 
70 The term "otllclal action" Is defined In section 111. 
'T1 Adoption of this limitation Is In accord with the views of the New York Bar 

Association's Special Committee, Hearings. P. 7736. 
72 See Duke v. Unitecl State8, 90 F.2d 840 (4th Clr.). cert. denied. 302 U.S. 685 (1937). 
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illg the court, attol'l1eys, and others who counsel the jurors as yo tl1t'ir 
functions and duties.73 Thus the arguments of counsel and the mstruc
t.iolls of the COlll·t, although they al'c commullications with intent to 
inllllence the ofIicial actions of jurors, would not constitute viola
tions of this section. This exclusion from covel'age because of lack 
of intent to inflnence imp1'opel'1y would apply normally oven where 
the !U'gllment of counsel was over:zealolls and object.ionable, or where 
the judge's instl'lI(tiolls wel'e ()J'I'oneous 01' prejudicial. 

The term ",communicates" would probably not encompass such acts 
as shadowing a juror without contacting orapproUiching him. How
ever, such acts might well constitute contempt or obstmction of 
justice.74 

Tho conduct in tJlis offense is communicating in any way. As no 
culpabiHty is S(~t forth for the section, the applicable culpability level 
f()J' the conduct is "knowing" oy vil'tue of sections 303(b) (1) and 
302(0) (1). This l'Cfluil'(\S pl'oof that the offender was at hmst aware 
that he was communicating. The element of intent improperly to in
fluence the ofIiciltlaction of the jUl'OI' states the purpose for which the 
conduct mllst be done. However, the particular' motive or 1'(\:\son be
hind the defendant's intent to influence improperly need not be shown.75 

The element that the communication was with a "juror, or a mem
ber of a juror's immediate family" is an existing circumstance. As no 
culpability is specifically designated, the applicable state of mind that 
must be proved is at least "reckless," i.e., that the offender was aware 
of but disregarded the substantial risk that the person he was comn1U
nicating with was a juror or a member of the inlmediate family of lit 
juror. Ordinarily, in view of the required intent to influence a juror's 
official action, the offender will know that a person is a juror when he 
communicates with such person. However, this section is designed to 
permit 'conviction in the situation, 'fol' example, where a defendant 
communicates with a juror's uncle with the intent improperly to in
fluence the juror's official action, but does not lmow (although he 
is conscious of the risk) that the uncle is a member of the juror's 
immediate family.76 
3. A.ffirmative Defense 

Subsection (b) provides that it is an affirmative defense to a prose
cution under this section that the communication was to a grand 
juror and consisted solely of a request to appear before the grand 
jury. This carries forward the second paragraph of 18 U.S.C. 1504 
excepting "the communication of a request to appear before the grand 
jury." Since the defense is denominated as "affirmative," the defendant 
will bear .the burden of. establishing the elements thereof by a pre
ponderance or the evidence.77 

4. J urisdiotion 
There is Federal jurisdiction over an offense under this section if 

the juror is a Federal juror. 

13 See Working Papers. pp. 584-585. 
«See Sinclair v. United. States. 279 U.·S. 749 (1929). 
75 Compare Kong v. United States, 216 F.2d 665, 668 (9th Clr. 1954). 
7. The uncle would be within the forbidden class If he was living with the juror in his 

hO·lseholil. 
77 See the definition of "aillrmatlve defense" In section 111. 
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5. Grading 

340 

An offense under this section is graded ·as a Class A misdemeanor 
(up to one year in prison). This is generally consistent with current 
law which, under 18 U.S.C. 1504, provides a maximum sentence of six 
months in prison. The penalty is considerably less than that authorized 
'!lnder section 1323, where force, threat, or int~midation may be 
mvolved. 

SEc-noN 1327. JlWNITORINO .TUnY DELIBERATIONS 

1. In General 
This section essentially carries forward 18 U.S.C. 1508, which for

bids a person to lmowingly'and willfully record the ,proceedings ofmlY 
grand 01' petit jury, or to listen to or observe the proceec1ings of such 
a jury of which he is not a member, while (in either case) such jury 
is deliberating or voting. The section contains an exception for the 
taking of notes by a juror in connection with and solely for the pur
pose of assisting him in the performance of his duties 'as a juror. A 
violation is punishable by up to one year in prison. 

Proposed section 1327 does not vary substantively from the offense 
in 18 U.S.C. 1508 except to substitute the culpability term "inten
tionally" for the less clear terms "knowingly and willfully" in pres
ent law. A provision very similar to this section was recommended 
by the National Commission.7s S. 1, as originally introduced in the 
93d Congress, also contained a similar offense but included an affirma
tive defense that the defendant was a "recognized scholar" and that 
his conduct was part of a "legal or social SClence study approved in 
advance by the chief judge of the court." 79 The Committee de
cided to reject this defense, deeming it more vil'al to protect the 
traditional wall of secrecy sUl'1'ounding jury deliberations and the 
integrity .of the judicial process that such secrecy is designed to foster 
than to permit such studies. Moreover, serio11s problems with con
struing such terms as "recognized scholar" and "legal or social science 
study" were anticipated. 
13. The Offense 

Subsection (a) of section 1327 provides that a· person is guilty of an 
offense if he intentionally (1) records the proceedings ·of a grand 01' 
petit jury while such jury is deliberating 01' voting or (2) listens to 
or observes the proceedings of a grand or petit jury of which he is not 
a member while such jury is deliberating or voting. As under current 
law, the offense of recording the pr.oceedings may be committed even 
by a member of the jury whose proceedings are recorded. 

The conduct in this section is recording, listening to, or observing 
the proceedings of a grand or petit jury. The culpability standard is 
stated as "intentional," therefore requiring proof that it was the 
offender's conscious desire to engage in the conduct.so The element 
"while such jury is deliberating or voting" is an existing circum
stance. As no culpability level is specifically prescribed, the applica
ble state of mind that must be shown is at least "reckless," i.e., that 

.. See Finnl Report. § 1326. 
'1ll See section 2-6C5. 
sO'See section 302 (a) (1). 
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the offender was aware of the substantial risk that the jury was delib
erating or voting, but disregarded that risk,81 Similarly, the fact that, 
in the case of observing or listening to the proceedings, the defendant 
was not a member of the jury being monitored is an existing circum
stance carrying a mental state of "reckless". 
3. Defense 

Subsection (b) of section 1327 provides that it is a defense to a. pros
ecution for recording the proceedings of a. jury that the actor was a 
member of the jury that was deliberating or voting and that he was 
taking nates in connection with, and solely for the purpose of facilitat
ing the performance of, his official duties. This' provision is identical 
in substance to the final sentence of 13 U.S.C. 1508. Since the pro
vision is a defense rather than an affirmative defense, the government, 
upon the introduction of sufficient proof to raise the issue, will bear the 
burden of proving beyond a reasonable doubt that the elements of 
the defense were not established, e.g., that the actor did not take 
notes "solely" to facilitate the performance of his official duties. 
4. J urisdiotion 

There is Federal jurisdiction over an offense under this section if 
the grand or petit jury is a Federal jury. 
5. Grading 

An offense under this section is graded as a Class B misdemeanor 
(up to six months in prison). This is half the maximum permitted 
under current law and represents the Committee's view that the offense 
is not as serious as, for example, the conduct proscribed in section 
1326 of communicating with a. juror with intent improperly to influence 
his official action. 

SEOTION 1328. DEMONSTRATING TO INFLUENOE A JUDICIAL PROOEEDING 

1. In General 
This section carries forward, with some changes, the provisions of 

18 U.S.C. 1507. As is the case under that statute, this sec6'-~ is not 
only intended to protect judicial proceedings from the influence of 
demonstrations, it is also intended to fLvoid the appearance that judicial 
determinations are a product of this form of intimidation. Although 
there apparently have been no prosecutions under 18 U.S.C. 1507 
since its enactment in 1950, the statute does serve as a. potential pro
tection from untoward influences on Federal judicial proceedings. 
A State statute derived virtually verbatim from 18 U.S.C. 1507 was 
upheld by the Supreme Court in Oom v. Louisiana 82 as properly fur
thering the State's legitimate interest in protecting its judicial system 
from pressures such as pkketing near a courthouse, anel as regulating 
conduct as distinguished from pure speech so that it could not be said 
to infringe on the First Amendment rights of free speech and flssembly. 
In that case, the Court, in an opinion written by Justice Goldberg, 
made clear its view as to the. importance of assuring that the judicial 

Bt·See sections 303(b) (2) nnd 302(c) (1). 
B2370 U.S. 559 (1965). 
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system operates free from pressures extraneous to the merits of a case 
before a court. 

The Committee believes that it is essential to our system of justice 
that a criminal prosecution or a civil case be decided solely on the basis 
of the evidence presented in the courtroom. To toJerate the improper 
influencing of judges, jurors, defense counsel, and prosecutors-either 
at their homes or at the courthouse- would undermine the founda
tions of our judicial system. In the Nation's past, there have been cross
burnings by angry crowds, vigils by men in white hoods, and demon
strations by would-be vigilantes carrying ropes. tVhile such persons 
may give expression to their views under onr system of government, 
they may not do so at the expense of rights of defendants and litigants 
in a manner specifically designed to assert improper influence on a 
judicial proceeding-whether or not it involves noise, obstruction of 
access, or direct threats. 
fJ. The Offeme 

Subsection (a) states that a person is guilty of an offense if, with 
intent to influence another person in the discharge o.f his duties in a 
judicial proceeding, he pickets, parades, displays a sign, uses a sound 
amplifying device, or otherwise engages in a demonstration either 
(1) in a building housing a court of the United States, or (2) o.n the 
grounds of, 0'1' within 100 feet of, a building housing a court 0'f the 
United States, after being advised that such conduct is an offense; 0'1' 
(3) in, or on the ground of, or, after being advised that SllCh conduct 
is an offense, within 100 feet of, a building occupied by such other 
person. 

Unlilm 18 U.S.C. 1507, whjch speaks of an intent to interfere with, 
obstruct, or impede the administ.ration of justice, in addition to an 
intent to influence persons in the discharge of their official duties, 
this section covers only the latter type of intentional conduct. Acts 
done with the intent to interfere with, obstrnct, 01> impede the ad
ministration of justice are deemed reachable under :::ectjo1l1323 (a) (2), 
discussed above, or under other provisions sneh ns section 1302 (Ob
structing a Government Function by Physical Interference) and 
scC'tion 1:12fl (ComnlllniC'nting with n. .Tmor)'-

One of the major problems noted in the OOf)) case, 8Ul:1'a, was the 
failure of the statute to be more precise than the word' near" in de
scribing the arl'lt within which (if the dcmonstr'ntion was not in the 
cOlll'thollse or bl1ilding oerllpied or nsed by a court official) a demon
stration co111<1 not occnI". The present section attempts to cnre t.his 
vagueness by inserting a specific distance of 100 feet. A similar ap
proach was taken in aNew York statute, and a specified distn,nce was 
alsu recommended by the National Commission.s3 

This section is bronclet· tl1an 18 U.S.C. 1507 in one respect. "Whereas 
tllat statute refers only to all intent to influence enllmel'!lt.ecl officials
j.e., "any jll(lge, jnl'or, witness, 01' conrt officer"-t.his section uses 
tllO term with intent to in(fIllHlce any other "person" in the disc11nrge 
of his duties, etc. Althongh t.ho demonst.ration llfmnlly will he aimed 
at n person of tJlO cluss desrribml in C1II'rent law, the Committee be
Heved that demonstrations directed at others having 0llicin1 duties 

83 Sec ]'tnDI Report § 1325; see also Working Papers, p. 623. 
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(e.g., attorneys), wHh intent to influence their actions in n. judicial 
proceedillg, should also be pl'Oscribed. 

The conduct in this section is picketing, pam(1ing, displaying Il. 

sign,84 'using a sOlmd amplifying device, or otherwise engaging in a 
delllollstmtlOn. As 110 c1l1paIJility level is specilieally <lesiglllllecl, the 
applicable state of mind that mllst be pl'Oved is at leas~ "knowing," Le., 
that the aetol' was awal'e t.hat. he WIlS pOl·forming the conduct 
described.ss The element "with intent to influence another person in the 
discharge of his duties in It juuicinl proceedillg" states llw purpose £01' 
which the conduct must be shO\VI1 to have belm done. The remaining 
elements-that the demonstration or other conduct occurred (1) in a 
building housing a court of the United States,86 (2) after being advised 
that such conduct is an offense, on the grounds of, or within 100 feet , 
of, a building housing a court of the United States, or (3) in or on the 
grounds of, or after being advised that such conduct is an offense, 
within 100 feet of, a building occupied by such other person-are exist
ing circumstances. As no culpability standard is specifically prescribed 
the applicable state of mind that must be proved is at least "reckless," 
i.e., that the offender was a.ware of but disregarded the substantial risk 
that the circumstances existed.87 

4. Defense 
Subsection (b) provides a derense to a prosecution for a demonstra

tion on the grounds of, or within 100 feet of, a building housing a court 
of the United States, if the demonstration is not conducted during the 
period thirty minutes before to thirty minutes after actual proceedings 
are conducted in the building and the conduct does not involve the mak
ing or unreasonable noise, obstructing entry to or exit fmm the build
ing, or threatening or pladng another person in real' o'f bodily injury, 
kidnapping, or property damage. This is a narrow defense directed at 
permitting interested persons at reasonable times to show to the public 
their position on an issue or case that many be pending before a court 
so long as the conduct is clearly an expression of an opinion and not an 
attempt to intimidate those persons responsible for or participating 
in the proceeding. Courts are and must remain undisputed places for 
the resolution of contested matters with impartiality and without 
intimi dation. 

Once propeTly raised, the government will bear the burden of dis
proving the defense beyond a reasonable doubt. 
4. Jurisdiotion 

There is Federal jm'isc1iction ovel' an offense lmder this section if 
the judicial proceeding is a Federal judicial pl·oceeding. 
5. Grading 

Current law classifies this offense as a misdemeanor punishable 
by up to one year in prison. The NaHonal Commission recommended 
a drastic reduction in severity to a maximum of thirty days in prison. 
The Committee determined to grade this offense ns a Class B mis-

8'Th~ "dlsplayin~ n. ~l~n" Jan""a!!e. WhIch iR not in 1.'l U.S.C. 1507, is alSO derived from 
New York law. See McKinney's N.Y. Penal Law § 21'5.50(7). 

85 See sections 303(b) (1) and 302(b) (1) . 
• 0 The term "conrt of the Unitcd states" is definecl in section 111. 
87 See sections 303(b) (2) and 302(c) (1). 
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demeanor punishable by up to six months' imprisonment. Although 
the Committee concm's that. I,('tllining the current grading level would 
be unwal'l'anted given the fact that more sel·iolls misconduct may be 
reached lIuder other provisions of the proposec.l Coele, the offense is 
deemed to justify the possibility of more than It one-month jail 
sentence. 

SunCHAPl'ER D.-CONTEMPT OFFENSES 

(Sections 1331-1335) 

This subchapter consolidates in five sections many contempt offenses 
that are clH'I'cntly located in a number of titles of the United States 
Code. SignificHntly, it also creates specific offenses to covel' the most 
typical kinds of criminal contempt conduct now punishable only by 
It COlll't 11llder 18 U.S.C. 401. The l'('suit, is intended to complement 
the inherent power of the court to punish criminal contempt by mak
ing serious criminal contempts subject to prosecution as ordinary 
offenses. 

This sllbrhapter deals only with criminal contempt. The availabil
ity of sillluJtnneOWl oj' altel'llative civil contempt proceedings is left 
nnimpaired in the Code.1 The distinction between the two forms of 
contempt has been held to depend upon the character and purpose of 
the sanction. If the sanction (e.g., incarcemtion) is remedial, i.e., 
designed to induce compliance with a court's order or decree, the 
contempt is deemed civil. If, on the other Il1tnd, the sanction imposed 
is punitive, i.e., intended to vindicate the authority of the court, the 
contempt is crimina1.2 

SECTION 1331. CIDlIIINAL CONTEJI{PT 

1. In GeneraZ and P'resent F' ederaZ Law 
Not all existing Federal criminal contempt statutes specify the 

length of sentence that may be imposed. Where no maximum period 
is pl'ovided, the Supl'eme Court has held that, for purposes of deter
mining the availability of the const.itutional dght to It jury trial, the 
classification of the offense depends upon the sentenre act11ally meted 
out. If the period of imprisonment is six months or less, the crime is 
0, "petty offense" 3 for which no jury trial need he afforded. If the 
period of imprisonment is greater than six months, a jury trial is 
necessary unless waived.4 

1 Ree ~ectlon 104. 
• Compare Shillit"n! Y. Ul1itccZ State8, 384 U.S. 364 (1966) (civil contempt), with United 

State8 v. Harri8, 382 U.S. 162 (1965) (criminal contempt). 
• Rre 18 U.RC, 1. 
• See. e.g .. (II/cft v. Sclmackenberg, 384 U.S. 373 (11)06); Frallk v. United StateN, 395 

U.S. 147 (1969). 
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Another unique ieatme of the criminal contempt offense is that, 
I'egal'dless of the punishment imposed, the Fifth Amendment right 
to indictment by a grand jury dol'S not apply.~ Although an indIct
ment is a permissible meRns o:f instituting n criminal contempt prose
cution,6 the history and nurpose of the ofl'cnse have been found to 
support the conclusion that the court itself may institute proceedings 
to punish the contempt on propel' notice.1 

Similarly, since the contempt offense is peculiarly against t:lt'l 
authority of the court, it has been held that the Double Jeopardy 
clause of the Fifth Amendment does not prohibit prosecution for COll

tempt and another substantive offense directly arising out of the same 
conduct.s 

A. Oonternpt of court 
18 U.S.C. 401 empowers a United States court to punish such con

tempt of its authority, and none other, as: D 

(1) Misbehavior of any person in its presence or so near thereto 
as to obstruct the administration of justice; 

(2) Misbehavior of any of its officers in their official 
transacti 011S; 

(3) Disobedience or resistance to its lawful writ, process, order, 
rule, decree, or command. 

The court is given authority to punish by fine or imprisonment "at its 
discretion." The only sentence foreclosed is ono of death. However, a 
reviewing court can reduce a sentence imposed if it finds an abuse of 
discretion.10 

18 U.S,C. 402 empowers a Unit,eel Stntes district court or any court 
of the District of Oolumbia to punish any person, corporation, or 
association that "willfully" disobeys its lawful writ, process, order, 
rule, or decree, if the act done also constitutes a criminal offense under 
any statute of the United States 01' under the laws of the State in 
which the act was committed. The offense is a misdemeanor pUllishable 
by no more than six months in prison. 

B. Oontempt of Oongress 
2 U.S.C. 192 makes it an offense for a witness, summoned by author

ity of either House of Congress to testify or to produce papers, will
fully to make default or to refuse to answer any questions pertinent to 
the inquiry, The offense is a misdemeanor punishable by imprisonment 
for between one and twelve months, a fine of $100 to $1,000, or both. 

O. Oontempt of administrati1)e agerun'es 
A large number and variety of statutes exist providing for tIle en

forcement of agency subpoenas through a court's contempt power.l1 

Typical of this class of statutes is section 499 (!D) of title 7 authorizing 
the Secretary of Agriculture to invoke the aid of any court to obtain 

• See a"con v. United State8, 356 U.S. HIlS, 183-181 (1958)': United State8 v. Bukow,M, 
435 F.2l1 1094, 1099-1102 (7tll Cir. 1970), cert. dented, 401 U.S. 911 (1911), 

• E.g., Uti lied State,q tI. MenSik, 440 F.2d 1232 (4th Clr. 1971). 
1 Rpe leer1. H. ("rim. P. 42. 
BE.g .. UuilerT State8 v. RIJl1er8on., 4491".2(11000 (D.C. Cll'. 1971) (tl~f~nf'nnt'!I hllTlIng of 

n wnt~r pft~hpr nt Jlro~(>rlltor during triol held to e~tnbl1~b both II critnlnllI contempt nnll nn 
Ilssnnlt, ('nch or whIch could he Rf'pnrntf'ly prosecuted nud plIniMhell). 

• Section 401 Is derl ved w!thou t substnn tlnI change from the Act of Mnrch 2, 1831, .. 
Stnt. 4R7. 

10 E.g .. United State, T, Bukow,kl, ,upra note IS. 
U See Working Papers, pp. 631-640. for a list of such statutes, 

--------------------------
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an order to enforce agency subpoenas to appear, testify, or produce 
evidence. Failure to obey such an order is punishable by the court as 
contempt under 18 U.S.a. 401 (3) . 

Many statutes, in addition to providing for the enforcement of 
agency subpoenas throU1yh contempt proceedings, also make diso
bedience of the agency subpoena itself a specific criminal offense. For 
example, disobedience of a subpoena issued by the Federal Trade 
Commission is a misdemeanor punishable by imprisonment for not 
more than one year, a fine of $100 to $5,000, or both.12 

D. Oontempt under the Oivil Rights Laws 
42 U.S.C. HJ95 provides that a criminal contempt arising under the 

Civil nights Act of 1057 is punishable by up to six months' imprison
ment and a fine (in the case of a natural person) of no more than 
$1,000. The section does not apply to contempts under 18 U.S.C. 
401 (1) or to the misconduct or disobedience of any officer of the 
court with respect to its writs, orders, ot· process. 

42 U.S.C. 2000h states that a criminnl contempt arising under the 
Civil Rights Act of 1064 is punishable by up to six months' imprison
ment and a Hue of no more than $1,000. The section requires that the act 
or omission constituting tho contem'Rt be "intentional." As under 42 
U.S.C. 1995, the section is not aPl!licablo to contempts under 18 U.S.C. 
401 (1) or to the misconduct or dlsobedience of any officer of the court 
with respect to its writs, orders, or process. 

E. Procedural 8tatute8 and rules 
In addition to the substantive contempt statutes referred to, there 

are a number of proced.ural statutes and rules pertaining to criminal 
contempt proceedings. Severa] of theso deal with tho right to jury 
trial. 

For instance, 18 U.S.C. 402 "equi"es II jury tl'inl in ltccordance with 
18 U.S.C. 3691 for will fully disobeyillg It COUl't order if the act of 
contempt also constitutes a Federal or State crime. 

III 47 U.S.C. 409. United Stntes Code provisions Identlcal or Similar to 47 U.S.C. 409, 
with pennlty provisions In pnrenthesls. In~hl(le: 

7 U.S.C. lo-Agriculture Department commodities exchange (enforced by 49 U.S.C. 
S (12, 46-4R: $100 to $1i000. 1 yenr, or both). 

7 U.S.C. 222-Agriculture Department, stoclQ'ard dealers (enforced by 15 U.S.C. n 46. 4B-50: $1000 to $5000. 1 ypnr. 01' hoth)' 
15 U.S.C. 4ll. 50-Fcll~rnl ~'r .. lle COllllIIlsslon ($1000 to $:iOOO, 1 yenr. or both). 
15 U.R,C. 7Rll-Recllrltles FlxI'lmnge Commission ($1000. 1 yenr. or hotlil. 
15 U.S.C. 79r-Securltles Exchange Commission, public contracts ($1000, 1 yenr, 

or both). 
15 U.S.C. 80a-41 Securities Excbange COlllmlsslon, Investment companies ($1000. 

1 yenr. or both). 
Iii U.S.C. BOb-9-Securlties Exchange Commission, Investment advIsers ($1000. 1 

yenr. or hoth). 
15 U.S.C. 7l.7m-Fellernl Trade Commission ($1000.1 yenr. or hoth). 
16 U.R.C. 82!if-Fedpral PO\\'er Commission (!f;100n. 1 yenr. or hoth). 
22 U.R.C. 7nll-Spr\'I~p ~ollrt~. friendly foreIgn nntlons ($2000, 6 months, or both). 
2(1 U.R.C. rl420(p). (I~21 (f). (l42~ (11). 7r.02-Tnternnl RpI'pnne Service (enforced by 

20 IT.S.C. § 7604: $1000. 1 Yenr. or hoth nnd posts of prosecutlon). 
33 U.S.C. fi04. !iOIl-Arlily. brlllges ovpr nn,'Ig-nhle wnt~rR (~1000, 1 year, or both). 
46 U.S.C. r.fi2-ConRt (lilaI'd (up to $100 for ~neh violation). 
47 U.S.C. 401l-Federal Communicntlons Commission (~100 to ~5000, 1 yenr, or 

both). 
49 U.R.C. 12-Tntrrstote Commerce Commission (enforced by 411 U.S.C. § 46: $100 

to $l'iOOO, 1 yenr. or both). 
49 U.S.C. a05(d)-IntprRtnte r.ommprrp. Commission. motor carriers (enforced by 49 

U.R.C. § 46: ~100 to $tiOOO. 1 vPllr. or bulh). 
40 U.R.C. !llll-TnterRtntl' tlllllll1p.r~p CommIssion. wnter carriers (enforced by 49 

U.R.C. ~ 4(1: ~100 to ~5000. 1 )'1'01'. or hoth). 
4!l U.RC. 1472(J!').14R4-Clvll AeronnlltlrR non I'll (~100n to ~liono. 1 yenr, or both). 
50 IUl.e. B19. R24-Dptpnflon nevlp\\' nonrd (MiOOO. 1 ypnr. or hotll). 
50 n.R.C. APfl. (l4:!n. fl4:1h--Wnr Prollndlon nonrd (tiOOO. I ypnr. 01' hotll). 
110 v.R.e. App. l11i2-Nnvy. war anll Ilefen~e pontrn~ts ($10.000. 1 year. or both). 
50 U.S.C. App. 2155-Detense Production Act ($1000, 1 yellr, or both). 

L-_______________________________ -
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18 U.S.C. 30n2 l'eCjnires It jury triul for criminal contempt cases 
arising under Fodcl'ltl laws governing the issuunce or injunct.ions 
or restraining orders growing out of n labor dispute. 

42 U.S.C. lU!)!) provides for It non-jury trial, ill the discretion of the 
judge, in criminal ('olltempts \1llclor that st'ction, but permits a trial de 
novo bufore a jlll·.Y if the sent.enen illlpost'd is imprisonment for more 
than forty-five days 01' a fine exeeeding $300. 

42 U.S.C. 2000h, ill contl'ltst. to section 11)1)5, provides for a jury trial 
upon demand by lUI nccllsed. . 

Some other stut.ntes deal with the issue of double jeopardy. Thus, 
18 U.S.C. :3285 pl'OviUes that It criminal eont<lmpt proceeding under 
18 U.S.C. 402 shall not oe Il blu' to any criminal prosec11tion ror. the 
same act.la In cOlltmst, 42 U.S.C. 200011-1 provides that an acqUIttal 
or COIl viction for It specj(ic Fedum 1 0 (rense sha 11 oar a criminal con
tempt proceeding under t.he Civil Rights Act of 1964 which arises 
from the same act, tlIld vice versu. 

Still other provisions deal wit.h miscellaneous procedural matters. 
For example, nnder 2 U.S.C. l!H Congress can certify a statement of 
facts to the appropriate U ni teel Sf Iltes Attol'lley by the President of 
the Senate or the Spettkel' of the HOllse, as the case may be, for prose
cution of contempt of Congress. 

Finally, Rule 42 of the Federal Rilles of Oriminal Procedure sets 
forth criteria for det.ermining when It contelllPt. may be tried summar
ily and when it mllst be tried upon notice and hearing. Rule 42(a) 
allows summary disposition of criminal contempt. cases if the "judge 
certifies thnt he saw 01' heard the conduct constittltin~ the contempt 
und ... it was committed in the actltn.l presence of tHe court." Rule 
42 (b) provides thnt all other criminal contempt cases must be prose
cuted OIl notice stating the time and place of the hearing, allowing 
reasonable time for preparation of the defense, and stating the essen
tial facts constituting the crimiual contempt charged. If the contempt 
charged involves disrespect to or criticism of II judge, that judge is 
disqualified from presiding at the trial except with the defendant's 
consent. 
93. The Ojfeme 

Subsection (n) provides thnt; a person is guilty of an offense if he: 
(i) misbehaves ill the presence of a -com:t or so near to it as to 

obstruct the nclministmtion of justice; 
(ii) disobeys or resists a \"vrit, process, order, rule, decree, or 

command of fI, court; 01' 

(iii) ns nn officer of a rOlll't, misbehnves in an official transac
tion outside the presence of the court. 

The subscction is intcnded essentially to reenact 18 U.S.C. 401, but 
with one major clmnge: whereas 18 U.S.C. 401 is stated in terms of 
the courts hnving jllJ'is(liction to punish ns contempt the conduct de
scribed, subsection' (a) is stated in the usual terms of a person being 
guilty of an offense if he engages hI the conduct described. The sub
secti.on is designed to facilitnte implcmentntion of the Committee's 
decision in subsection (c) to permit either a Federal prosecutor, with 
t.he concurrence of the court, or the court to initiate appropriate action. 

13 This section also prescribes a one-year statute of limitations for the institution of n 
criminal contempt proceeding under 18 U.S.C. 402. 
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It should be noted that the phrase "such contempt of its authority, 
and none other, ns"-which appears in 18 U.S.C. 401~is carried for
ward in section 510 of the bill as a conforming amendment adding a 
new section, 462, to title 28, which states that the power of a court to 
punish for crimina'! contempt is limited to conduct specified as an 
offense dn this section. 

Paragraph (1) of section 1331(a) is designed to codify 18 U.S.C. 
401(1). The conduct element is misbehaving. As no <!ulpability is spe
cifically designated, tIle applicable state of mind is "knowing," i.e., the 
offender mnst be aware that he is misbehaving.a The elements of "in 
the presence of the court" or "near to it" are existing cil-clltnstanccs. 
Since again no culpability is statpd. the app1icnhlp lpvtll if; at. IpaRt 
"reckless," that is, an awareness but disregard of the substantial risk 
that the misheha...-r1or was in the court's presence or near to it.15 The 
Committee intends to perpetuate existing law with respect to the mean
ing of "presence" or "nearness," which have been held to require an 
act in the "vicinity" of the courU6 This element o:f: geo~raphical prox
imity is designed to distinguish between contempt and obstruction of 
justice offenses. 

The element "so ... as to obstruct the administration of justice" is 
a result of conduct. As no culpabHity is specifically provided, the state 
of mind that must be proved is "reckless," 17 i.e., an awareness but dis
regard of the substantial risk that the conduct will cause the adminis
tration of justice to be obstructed, the risk being such that its disregard 
constitutes a gross deviation from the care that a reasonable person 
would exercise in the circumstances.18 

Tho culpahility standards under this paragraph are intenrled, as 
closely as possibl('), to follow the interpretation given 18 U.S.C. 
401 n) in United States v. Seale 19 and United States em rel. Robson v. 
Olive'l'.20 In those cases the Seventh Circuit observed tlu.t. four basic 
elements are required for conviction: (1) intentional conduct; (2) 
constituting misbehavior (defined as "conduct inappropriate to the 
pnrticulm' role of tIle act.or, be he judge, juror, party, witness, counsel, 
or spectator") ; 21 (S) which CllnRes an aC'tnnl and matC'rinl disruption 
or obstruction oftlHl ndminiRtmt.ion of jnstire; 22 (4) within tIll'! ('Olllt's 
presence or np-ar thcrcto. 'Vith respect to the nnhll'(' of tIlE' intent re
quired for conviction, tIl,l comt ill Sea7e rejectc>d hoth thp dpfcll(lnnt's 
suggested standard that the actor must have a pm'pose to suhvert the 
ndministrat.ion of jnstiC'c and the govm'nmPllt's sngg('st(>d Atandnrd 
that he merely know what he is floing. Rather, the C01l1't adopted n 
middle gronnfl, holding that, the "minimnm reCjuisite mtent is better 
defined as a volitiolln 1 act done by onc who knows 0)' sJlOl1ld J'flllsonahly 
be aware that his condnct is Wl'Ollgfu1." 23 The Committee endorses t.his 

"Sections 303(b) (1) and 302(b) (1). See also United, State8 V. Smith, 55'5 F.2d 249 
(9th Cll'. 1917) (contempt for communicating with jnrors by spectator reQuires thnt com
munication be intentionally or knowingly mnrle to juror: a communication uttered with 
wnnton rl!sregnrl't.nf whf'ther il1ro," ml!!ht hear it is not sufficlent). 

,5 See section 303 (b) (2) ancI 302(c) (1). 
,. See Nye '1'. Uniterl State8, 318 U.S. 33, 48-52 (1941). 
171'lee section 11M! (b) (II). 
18 !'!pp RMttO'1 1l02(r) (2). 
'·461 F.2d 345 (7th Cir. 1972). 

!!O 470 F.2d 10 (7th eir. 1072). 
21 SlIpra note 1!), at 366. 
22 ld. at Mil-lin 
'J:J Ia. at 368. See al~o Oom.1/Ionwen.Uh of Pennslllvn.nin. V. Local Union 51/2, Internntiollnl 

Union of Operating Engineer8, 552 F.2d 498, 570 (3d eir.), c~rt. deniecl 434 U.S. 822 
(1971). 
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"iew nnd intends t<.> codify this stnnclnrcl by the drnfting technique of 
roquiring "knowing" misbehavior, conpled with a "reckless" state of 
mind with respect to the result of causing an obstruction of the admin
istration of justice. 

In view of its purpose in this pal.'ugmph to reflect the culpability 
standard enunciated m Seale, the Committee also approves the Seale 
court's admonition that, in tho caso of "borderl inc conduct," a prior 
warning by the court or other circumstances indicating that the con
duct is regarded as contumacious should be a -prerequisite to a finding 
that the defendant acted with the required intent.24 

Paragraph (2) is intended to cOllify 18 U.S.C. 401 (3). The conduct 
element is disobeying or resisting a writ, process, order, rule, decree: 
or command of the court. As no culpability is specified, the applicable 
stat(l of mind is "knowing," i.('., the offender must be tl\YIU'O that he 
is disobeying or resisting a court writ, process, etc. In the ordinary case 
this will mean that the offender has been served with 01' otherwise offi
cially notified of the existence of the writ, process, etc. This standard is 
consistent with case law construing 18 U.S.C. 401(3), in which it has 
been held that, while knowledge of the order and a deliberate dis
obedience or resistance of it are essential elements, it need not be 
prov(ld that the offender had an evil intent.25 

Unlike the formulation of the National Commission, which used 
the phrase "lawful writ., process, order, r111e, decree, or command," 
the Committee determin('d to eliminate the word "lawful" from the 
present formulation in 18 U.S.C. 401 (3). The effect of adopting the 
National Commission's recommendation could give rise to the argu
ment that a defense would exist where the defendant could show that 
the court's order was in fact not lawful. However, present law is 
clear that despite t.h(' wording of 18 U.S.C. 401 (3) the invalidity of 
a court order is in itself genernlly not a defense in a criminal contempt 
proceeding alleging its disobedience or resistnnce. 2G The rationale for 
the cnrrent rule is that a person's belief that a court has erred in its 
order or command does not justify contumacious disobedience. Rather, 
the individual's recourse lies in appealing the order in question within 
the framework of the court system. The Committee considers such a 
result to be generally desirable and in keeping with the integrity of 
and respect due our Federal courts. Accordingly, it intends to pre
serve the existing doctrine that ordinarily illegality of the couri's 
order is no defense. 

Paragraph (3) is designed to codify 18 U.S.C. 401 (2). The addition 
of the phrase "outside the presence of the court" is designed to clarHy 
the relationship and distinction between this offense and the offense 
in paragraph (1). The change is not believed to have any substantive 
effect; the Committee is unaware of any case in which the "officer of 
the court" misbehavior branch of the current statute has been used to 
prosecute for conduct that occurred in the court's presence. The conduct 

24 Id. at 366. See also Oontntomvealth of PenllsyZ.vania. v. Looal International U1~ion 5-12, 
International Un'ion 01 Opemting Engineers, 8upm note 23, at 512 . 

., See G"een Y. United States, supm note 5. at 173-174; UnUed States Y. Fidanian, 
4115 F.2d 755. 760 (5th Clr.), cert denied, 409· U.S. 1044 (1972) : Yates Y. Unitell Stu-tes, 
3111 F.2d 718. 723 (10th Cir. 1963) ; see also United States v. Sehieksllp Drug 00., Inc., 
206 F. SUI'p. 801 (S.n.TlI. 1(02). 

:" See Walker Y. OitJl of Binning/ICon, 3SS U.S. 307 (1967); Unitell Stntes Y. Uniter! 
lIItIle workers, 3l1D U.S. 258, 293-294 (1947) ; United States v. Seale, supra note 19, at 
361, anel cases cited therein. Disobedience or resistance may be justified where the court 
order Is "transparently" unlawful. 
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element is misbehaving, and the culpability level is "knowing," i.e., 
the proof must establish that the actor was aware that he was mis
behaving.21 "Misbehaving" is intended to have the same meaning as 
under paragraph (1) herein, that is, it is intended to have the mean
ing placed upon that term (in its variant form) .in United States v. 
Seale, supm.28 

The elements of "as an officer of the court", "outside the presence 
of the court", and "in an official transaction" are existing circum
sta,nces. As no state of mind is specifically designated, the applicable 
culpability level is "reckless," i.e., an awareness but disregard of the 
substantial risk that the circumstances exist.29 The term "officer of 
the court" is not defined. It is intended, however, to have the meaning 
given the identical term under present law. Thus, such conventional 
court officers as marshals, baiHffs, clerks, and court reporters are in
cluded, but not attorneys. 30 The latter may, of course, be prosecuted 
for misbehavior under paragraph (1) of this subsection. 

The term "official transaction" is likewise not defined. Once again, 
the Committee intends to endorse the judicial interpretations of that 
term under 18 U.S.C. 401.31 

3. Affirmative Defense 
Subsection (b) provides for an affirmative defense to a prosecution 

for the disobedience or resistance to a court's order, writ, process, etc., 
under subsection (a) (2) if the order, etc.: "(1) was invalid and ... 
the defenchmt took reasonable and expeditious steps to obtain a judicial 
review of its validity, or a judicial decision with respect to a stay 
thereof, prior to the disobedience or resistance charged, and was un
successful in obtaining such review or decision within a reasonable 
period of time; or (2) was invalid under the First Amendment to the 
Constitution." 

Subsection (b) (1) is designed to recognize a very limited exception 
t? the fundamenta;l princinle tha~ orclinarily, when a court has jurisdic
tIOn over the partIes and the subJect matter, its orders must be obeyed, 
whatever their seeming invalidity, upon pain of contempt. As noted 
recently by the Supreme Court: 82 

[It is a] basic proposition that all orders and judgments 
of courts must be complied with promptly. If a person to 
whom a court directs an order believes that order is incorrect 
the remedy is to appeal, but, absent a stay, he must comply 
promptly with the order pending appeal. Persons who make 
private determinations of the law and refuse to obey an order 
generally risk criminal contempt even if the order is ulti
mately ruled incorrect. 

This general principle has been flpplied even with respect to judicial 
orders affecting constitutional rights, including certain rights uncleI' 

'" Spe sPJCtlons 301l(b) (1) and 302(b) (1). 
os See dIscussIon under sectIon 1RIIl (a) (1), supra • 
.. Spe RPrtlons ROR(b) (2) and R02(c) (1), 
00 ~pe (fnnwlcr v, TJllitcr! StMes. II~O n.s. 1I1l9. 405-408 (1!l56). 
:n SeP. I1l "e ]J[;oTlacl. R2G U.S. 224 (1045); Oammel' v. U1IUcc! Rtate.s, 223 F.2d 322, 

1125-326 (D.C. Clr. 195!)), rev'rl on otl,pr gorounds, 350 U,S. 399 (1956); Fare8e v. 
Uni·terZ states, 200 F.2d :\12. 1115 Ilst Clr. 1!1ii4). 

"" ]J[anes8 v. Meyers, 419 U,S. 449, 458 (1975). 
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the First .Amendment, although as to First .Amendments rights the 
Committee, in the second branch of the affirmative defense discussed 
later on, intends to cut back on the prevailing principle. Thus, in sus
taining the contempt convictions of persons who, without seeking 
appellate redress, had disobeyed a temporary injunction against parad
·ing or encouraging mass street parades without a permit, and which 
they later sought to challenge on constitutional grounds, the Supreme 
Court observed: 3a 

The rule of law that .Alabama followed in this case re
flects a belief that in the fair administration of justice no man 
can be judge in his own case, however exaltecl his station, 
however righteous his motives, and irrespective of his race, 
color, politlcs, or religion. [Footnote omitted.] This Court 
cannot hold that the petitioners were constitutionally free to 
ignore all the procedures of the law and carry their hattIe to 
the streets. One may sympathize with the petitioners' commit
ment to their cause. But respect for judicial process is a small 
price to pay for the civilizing hand of law, which alone can 
give abiding meaning to constitutional freedom. 

Different considerations apply, however, when appellate court ac
tion is not meaningfully available to preserve the right or interest at 
issue. In these circumstances, the Committee believes it is appro
priate to recognize a limited defense provided also that the order is 
invalid.34 .Afforcbng a narrow defense ill this situation will not, in the 
Committee's judgment, tend to encourage disobedience of court or
del's; on the contrary. the defense requires proof that the defendant 
took reasonable and expeditious, albeit unsuccessful, action in an at
tempt to obtain a judicial review or decision on a stay. Thus, the de
fense will exist only where no reasonable opportunity for an effective 
review by the courts, or for judicial action on a stay, was available. 
The interpretation of what constitutes "reasonable" steps and a 
"reasonable period of time" is left to the courts and the finders of the 
facts on a case by case basis. However, the Committee believes that in 
this context the defendant should 'be required to show that he ex
hausted all reasonable measures to try to secure a judicial review or 
decision on an application for a stay. . 

The second branch of theaffirnlative defense in subsection (b) (2) 
applies even where the requirements relating to an attempt to obtain 

"" Wan"er v. Oity of Birmingham, SUPrE\. note 26. at 320-321. See Kaspel' Y. BI'ittain, 
245 F.2d 92 (6th Cir .• 1!)~71. cert. denied. 355 U.S. 834. cite'] with approval In Wa,lkcl' 
at 321 not(' 16. There, a Fpderal court had ordered the public llll!'h school In Clinton. 
Tennessee. to desc!!'l'Pl!atl'. r'asner "arrlyed fl'om somewhere In the East," and organized 
a campaign "to run the Negroes out of the schoo!." The Federal court Issued an cx parte 
restraining order enjoining Kltsper from interferinl!' with de~egregation. Relying- upon 
the First Amendment, Kasper harangued a crowd "to the effect that although he had 
been served with the restraining order. it did not mean any thillI!' .... " His conYlction 
for criminal contempt was atTlrmed by the Court of Appeals for the Sixth Circuit. That 
court concluded that "an Injunctional order issued by a court must be obeyed," what
eYer Its ~eeminl! Invallcllty. cltlnl! FIou;a.t Y. Kansas, 258 U.S. 181 . 

.. This Is g-enernlly consistent with the Fifth Circuit's pronouncement. In Tlnitecl States v. 
Diokinson. 465 F.2d 496, 511 (197'2), aff'd on second appeal, 476 F.2d 373, cert. denied, 
414 U.S. 979 (1973) ; 

Of course. the rule that unconstitutional court orrlers must nevertheless be obeyed 
until set aside presupposes the existence of at least tbree conditions; (I) the court 
issuing the order] must enjoy subiect matter and personal jurisdiction oyer the 
controversy; (Il) adequate and effective remedies must be available for orderly 
review of the challeng-ed ruling; and (ill) the order must not require an irretrievable 
surrender of const!tutional guarantees. 
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review have not been met, but the order, etc., was "constitutionally 
invalid under the First Amendment to the Constitution." 

Subsection (b) (2) alters current law as expressed in holdings such 
as Walke'l' v. Oity of Birmingluun, SUp'l'ct note 26, by adopting tlie prin
ciple that, for the purpose of assessing a person's liabHity for violating 
an illegal or even unconstitutional order, First Amendment freedoms 
deserve special protection. Under subsection (b) (2), for example, a 
reporter or press organization faced with what it believes to be a con
stitutionally invalid judicial order constituting a prior restraint on 
bhe collection or dissemination of news will have Ill' 'J,ffirmative defense 
to a criminal contempt prosecution for violating the < '1'. leI', if the courts 
later determine that the order was constitutionally invalid. There is 
no requirement, as under subsection (b) (1), that the actor in this 
situation first seek redress through the taking of reasonable steps to 
obtain judicial review or a judicial stay of the order. The reason for 
the exception stems in part from the special constitutional protection 
accorded for the press and to the rig-ht of free association and expres
sion. For example, it is estabHshed constitutional doctrine, recently 
reiterated by the Supreme Court in overturning a Nebraska "gag" 
order, that any prior restraint on expression carries a "heavy presump
tion" of invalidity.a5 Similarly, persons exercising rights of expres
sion or association generally, as in the case of demonstrators or 
picketers, will not be deemed criminally liable for contempt if their 
exercise of these freedoms is later determined to be protected by the 
First Amendment, notwithstanding the existence of an invalid judi
cial order forbidding such exercise. The 'Committee believes that this 
broader defense is justified in this limited and special area M and 
should not have the effect of promoting unwise and unwarranted dis
obedience of court decrees. 

By providing for the second affirmative defense in section 1331 (b), 
the Committee does not intend to reduce the court's po'Wer to enforce 
its own orders. The sole purpose of this provision is to avoid the un
seemly result of having a defendant serve a sentence or pay a fine 
when it is found that the initial conduct is in fact constitutional. Con
duct in violation of an ordinance or statute that is found to be uncon
situtional is not punished. Therefore, in the First Amendment area, 
the Committee finds that once the conduct is established to be con
stitutional it will not be ptmished 'by means of contempt. 

However, the Committee fully recognizes the essential purpose of 
contempt is to ensure compliance with court orders. Therefore the 
Committee wants to make explicit its intent that (a) a person is in 
contempt of court if he is in violation of a court order until such time 
as it is formally determined by the sentencing or an appellate court 

3Il Nehraska Press AS8'n. v. stuart. 427 U.S. 539. 558 (1976). That case held that juillc!al 
gag orders made to protect the right to a fair trial can be sustAined only In extrnorrllnnry 
circumstances; anil that a judge should specifically find that no other alternatives 
exist to protect a defendant's Sixth Amendment right to a fair trial. The Committee Is well 
Aware of the serious constitutional issups rnlsed ill' such prior restraints. nnd it is t"e 
Committee's Intention that this section should not be Interpreted as sanctioning a jucllclal 
determination regarillng the posslhle Issuance of a "gag order" In n manner other than In 
the Rtrlctest compliance with the Conrt's mandate In Stltflrt. 

00 The (;ommlttee does not believe thr affirmative (fefense unreoRonablv cllstlngnlshes 
between judlclnl orders that are conRtltutlonnlly lnvalid under the First Amendment and 
juillcfAl ord~rs that are constltntiona\ly or otherwlRe InVAlid on other grollnd.s. Cf. ]i'q/lp,tt 
v. J[cOormick, 321 U.S. 573, 575 (1944). 'Compare Police Department of Ohicauo v. Mosley, 
408 U.S. 92 (1972). 
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that the initial order was invalid under the First Amp,n dment; (b) 
this defense in no way interferes with a judge's CUrl'tIlt ability to 
enforce his awn orders; and (c) the burden will rest on the defendant 
to show that the initial order was unconstitutional under the First 
Amendment. 

The affirmative defense created by subsection (b) (2) is limited to 
constitutionally invalid orders. It is not intended to apply where 
an order is invalid for a minor or technical reason only. In a con
tempt prosecution in which the affirmative defense is in issue, the 
court will not be able to avoid the issue of the constitutional validity 
of the order by holding it to be invalid on another legal ground, since 
the subsection specifies that "constitutional" invalidity is determina
tive of the applicability of the defense. 

The Oommittee has shaped both parts of the affirmative defense 
in subsection (b) as an expression of its judgment of appropriate leg
islative policy, and does not intend that that judgment be taken as 
an expression of where any constitutionally required line must be 
drawn. 

The defense is denominated as "affirmative", thus requiring the 
defendant to prove all the elements thereof by a preponderance of 
the evidence.31 

Subsection (d) deals with the issue of successive -prosecutions first 
for criminal contempt and then 'for another substantive offense arising 
out of the same conduct. The first sentence preserves existing doctrine 
by providing generally that a proceeding under this section 'Shall not 
be a bar to a prosecution for an offense under another section of the 
United States Oode.3s 

This subsection does not affect the existing doctrine permitting a 
person to be held in both civil and criminal contempt for the same 
act.30 Likewise, the subsection does not affect the current rule permit
ting multiple prosecutions for successive contempts,or a 'Single prose
cution for mUltiple counts of contempt, where the contempts are gen
uinely distinct.40 Nor does it affect current law concerning simultane
ous prosecutions under this section and another section violated by the 
same conduct, nor concerning prosecution first under another section 
and then for criminal contempt. 

The second sentence represents an amelioration of existing law 41 

and provides that in a subsequent 'Prosecution for an offense arising 
out of the same conduct at issue in the criminal contempt proceeding, 
a defendant shall receive credit in his sentence for any time spent in 
custody or fine 1?aid as a result of the contempt proceeding. 

Subsection (c) of section 1331 provides that a prosecution for an 
offense under this section may be commenced by "the court, the au
thority of which was the subject of the contempt, or by the Attorney 

37 See the definition of "affirmative defense" In section 111. 
"" See e.g., Jurney v. MacOracken, 294 U.S. 125. 151-152 (1935) ; United State8 v. Roller-

80n, RIIT)!'" lIojp 8: United S/atc8 \' • • !olI/InHen, 3(1 F. Supp. 30 (S.D.N.Y. 11140) : see also 18 
U.S.C. 3285. The ollly officlnl cxpreRslon of a I'ontrnry polley appears In the Civil Rights 
Act of 1964, 42 U.S,C. 2000h-1. The Committee perceives no reason to maintain this 
exception. 

so E.g., Yates v. United States, 355 U.S. 66,74 (1957) . 
.. See United States v. Gobhard. 426 F.2d 965. 968 (9th Clr. 1970), and cases cited 

therein; Yate8 v. United States, supra note 39, at 72-75. 
<1 Compare United States v. Rollersoll, supra note 8 (sustaining the imposltl~n of con· 

sccutlve scntences). 
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General with the concurrence of the court.)) The purpose of this sub
section, as mentioned before, is to enable a Federal prosecutor, as well 
as the court,42 to commence contempt proceedings.43 

Granting the prosecutor authority to institute a prosecution under 
this section is deemed appropriate since the offense is not alone 
against the judge or the court, but is against the United States as 
well, and th'ere is no sound reason for departing from the normal 
practice of permitting the Executive branch, which is generany 
charged with the enforcement of the criminal laws, from participat
ing In the prosecutive decision.H Nothing herein is intended to pre
clude recourse to the present practice under which a prosecutor may 
apply to the court to issue an order to show cause why a particular 
person should not be held in contempt.45 

The phrase "the court, the authority of which was the subject of the 
contempt" is intended to carry forward the grant of authority in 18 
U.S.O. 401 which provides that a "court of the United States shall 
have power to punish ... contempt of its authority." (Emphasis 
added.) Presumably, the word "its" is meant to convey the notion of 
an ag!!rieved conrt and to 'prevent, for example, a court of appeals from 
initiating a prosecutlion tfor disobedience of a district court's order.46 

The above phrase is similarly intended to permit a prosecution to be 
instituted only by the court 'against which the contumacious conduct 
was directed, so as to vindicate the breach of its authority. 
4. Grading 

Subsection (e) provides that an offense under subsection (a) (2) or 
(a) (3) is a Class B misdemeanor (u}) to six months in prison), and an 
offense under subsection (a) (1) is a Class C misdemeanor (up to thirty 
days in prison). Both offenses carry a maximum fine of $25,000 for an 
individual and $100,000 for an organization. This is a departure from 
the presently unlimited power of the court to impose any sentence of 
imprisonment or fine under 18 U.S.C. 401. Howeyer, the reduced maxi
mum prison sentences are justified in view of the overall scheme of the 
subchapter which creates specific offenses heretofore punishable only 
by the court as contempt.47 Moreover, the Committee believes that 
thirty days in !prison is a sufficient deterrent and punishment for con
duct occurring in the presence of the court, which may be summa.rily 
adiudicatecl under Rule 42 of the Federal Rules of Criminal Pro
cedure. An exception to the specific lnisdemeanor fine to aIlo,y the im
position of a fine in any alnount deemed just by the court is provided by 
this subsection when the offense involves disobedience of or resistance 

.. TIle 'Committee does not Intend, by the phrase "the court." to requite the entire 
court (I.e., a majority of judges thereon) to giye Its concurrence, but rather only the 
Individual judge or judges directly affected (usually the judge presiding over the pro
ceedln~ In tPlotlon to whlrh the contemnt occnrs) . 

., The definition of "Attorne" Gpneral" In sectIon 111 mnkeR rlear that nny llllthorlzen 
officer of. tile Depltl'tment of Jl1stlre, not the Attornev Gcnernl alone, mny instltnte It 
prosecution. The Committee (loes not Intend that the reference to the Attorney Genernl 
be construed to require speCific antllorlzatlon lIy the A ttnrney General, on a case-by-case 
ba_IR. In order to commenre a nrospcut1on under this Rcction . 

.. This provision is alRo Intended to remove any doubt concerning the authority of liP
proprlate law enforcement agencies to Investigate certain instances of contemptuous con
duct. surh as I(ranrl jury leol,s. at the request of the judicial authorltles. In recent years. 
thp pxlstpnee of such authority has been questIoned . 

.. !'IN' Rulp 42. F.R. ('rim. P . 

.. Ct. United States V. Rarnptt. 376 U.S. 681. 691-6!l? (1964). . 
'1 See, e.g., section 1332 (Faillng to Appear as n Witness) ; section 1333 (Refusing to 

Testify or to :f'=lJduce Information) ; section 1335 (Disobeying a Judicial Order). 
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to the court's temporary restraining order, preliminary injunctio~, 
01' final order other than an order for the payment of m.oney. rr:lns 
continues the power of the court, subject to appellate reVIeW, to Im
pose any fine it deems approprtia.te uncleI' this cUI'cnmstance,48 thereby 
retaining a flexible economic sanction available to the court, to Il.de
quately vindicate its authority in such matters.49 

The reference to "final order" in this subsection is meant to denomi
nate the class of orders which are appealable. Minor orders, such as 
to answer interrogatories by a certain date, remain in the petty 
category. 50 The subsection also corrects what was probably an uninten
tional consequence of the language used in 18 U.S.O. 401, i.e., its con
struction to prohibit imposition of both a fine and imprisonment.~l 
Under the subsection both penalties may be meted out. 
5. Jwrisdiotion 

Subsection (f) pmvides that there is Federal jurisdiction over an 
offense under this section if the court is a court of the United States. 
The term "court of the United States" is defined in section 111. It. 
includes the Supreme Oourt, the courts of appt:als, duly convened 
three-judge ·district courts, United States District Oourts, and other 
enumerated courts. 52 The scope of jurisdiction is intended to be at 
least as wide as under 18 U.S.C. 401, whkh also uses the term "court 
of the United States." 63 

SECTION 1332. FAILING TO APFEAR AS A WITNESS 

1. In General 
Section 1332 makes it an offense to fail to comply with an order to 

appear or to be sworn as a witness at an official proceeding. The con
duct in question is presently covered by 18 U.S.C. 401 (3) and by tt 
number of statutes providing for the enforcement of agency subpoenas 
through contempt proceedings.54 Section 1332 ·consolidates these 
statutes into a specific offense applicable to proceedings throughout the 
government, including contempt of Oongress currently covered by 
2 U.S.O. 192. 

93. Present Federal La;w 
Ourrent law requires notice and knowledge of the order and the 

willful disohedience of its command as essential elements of criminal 
contempt. Willfulness in the sense used by the courts describes a 
person's actions as deliberate, voluntary, 01' intentional, as distinct 

.. Under present law, the offense under this section Is committeel by disobedience or 
resistnnce of a court's order without regard, in general, to its legnIlty; see discus
sion. Rllprn • 

•• Ct. Working Papers, p. 605. 
M f'lpc td. n t n M-flll!l. 
"f'loP itl ot 0·10-606 nnd ro_es cited therein . 
•• The fnct thnt n three-1udge MRtrict conrt (e.!"., lmder '28 U.R.C. 2282) i~ fonnd not 

to IIn"c' hpP\J Ilrn)lprly com-pllPrl wlll not npcPRHnrlly \n"nllclnil' 0 ('ontp!TI{lt \lrMrPlllnl! 11I1I1rr 
thlA sp.rtion. 'l'hc {lroPC'PllIn)! moy III' vipwNl os bronght hY n rp)!nlnr UnltNl RtotpR 11IRtrirt 
ponrt. with thp prp.Rence of two nc1tlltloonl jnt1)!p!, merely' n ~n)lprnl101lR 01111 not prejndlplnJ 
fnctor. See O'Nallc1l v. United Sta.teB, 1.28 F.2d '676, 687 (8th 'Cir. 1.942), rey'd on other 
gronnds, M7 TT.S. 412 (1943), 
74~l~~91J:e Department of Justice's comments on criminal contempt see Hearings, pp. 

o. See. e.g .. '5 U.S.C. 1/i07; 7 U.S.C. 2115, 2354: 9 U.S.C. 7; 15 U.S.C. 49. 79r. 80b-9. 

U
687b. 717m, 1267: 16 n.s.c. 825f: 21 U.S.C. 876: 22 U.S.C. 70:'l ; 26 n.s.c. 7456. 7604: 29, 
'JoSo'01' D

l
-28

4
:_3

U
5 SU.S.C. 24; 38 U.S.C. 3313; 39 U.S.C. 3008; 42 U.S .. C. 1973, 1995. 2000h, 

1- ; 0 •. 'C. 112'1; 48 U.S.C. 1124; 50 U.S.C. App. 643b. 2155. 
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from accidental, inadvertent, or negligent.55 It has been held that oral 
communication of a proposed surrender order is sufficient notice and 
knowledge of the order to warrant conviction.56 However, where an 
attorney who ha d notified a court that he was not a member of the 
local bar was nonetheless appointed through clerical error to represent 
an indigent, the court found a lack of sufficient intent to sustain a 
conviction.51 

3. The Otfeme 
The conduct element of the offense under section 1332 is failing to 

comply with an order (1) to appear at a specified time and place as a 
witness, (2) to remain at a specified place where one is to appear as 
a witness, Ql' (3) to be sworn or to make an equivalent affirmation as a 
witness. As no culpability standard is specifically designated, the 
applicable state of mind that must be proved is "knowing," i.e., an 
awareness by the offender that he is failing to comply with an order 
of the kind described.58 This type of culpability is designed to carry 
forward the present case law requiring a "willful" breach of the order 
under 18 U.S.C. 401 (3). It should be noted that the ordeI'S: disobedi
ence of which is proscribed, all relate to a person's appearance "as a 
witness." Tl1Us, failure to obey a summons under Rule 4 of the Federal 
Rules of Criminal Procedure is not ,,,ithin this section, since it does 
not constitute an order to appear, remain, or be sworn "as a witness." 59 

The element of "in an official proceeding" is an existing circumstance. 
As no culpabHity level is specifically prescribed, the applicable state 
of mind that must be shown is "reckless," i.e., an awareness but dis
regard of the substantial risk Hlat the proceeding from which the order 
emanated was an "official proceeding".60 The term "official proceeding" 
is defined broadly in section 111 to mean "a proceeding, convened pur
suant to lawful authority, or a portion of snch a proceeding, that is or 
may be heard before (a) a government branch or agency, or (b) a pub
licservant who is authorized to take oaths, including a judge, a chair
man of or a Member of Congress authorized by a legislative committee 
or subcommittee, a bankruptcy judge, an administrative law judg-e, a 
hearing examiner, and a notary." The term "government agency" is 
also defined in section 111 to mean, inte1' alia, "a subdivision of the 
executive, legislative, judicial, or other branch of g-overnment." Thus, 
the definition includes a proceeding before either House of Congress, 
presently covered in 2 U.S.C. 192. 

The term "judge" (included in "official proceeding") is defined in 
section 111 to mean "any judicial officer". This has the effect, as in 
section 1333 through the definition of "court", of including 
official proceedings involving military courts. The purpose of includ
ing such proceedings is primarHy to cover the case of a failure of a 
civilian to appear as a witness before a COUlt martial or other mili
tary tribunal. This conduct, along with the conduct of refusing to 
testify or produce information before a military court, is presen~l;y 
punishable under 10 U.S.C. 84'7, paIt of the Uniform Code of Mlh-

.. Ree United States v F;rlanian. 8111lra. note 25. 
GO UniterZ States v. Hall, 198 F.2d (2c1 Clr. 19(2), ccrt. denlecl, 345 U.S. 905 (1953). 
07 [n re Brown, 454 F.2d 999 (D.C. Cir. 1971) . 
.. See 8ertlons 303(b) (1) and 302(b) (1). 
GO See Working Papers, p. 611 • 
.. See sections 303 (b) (2) and 302 (e) (1). 
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tary Justice, which prescribes a maximum penalty of six monills' 
imprisonment and mandates a trial in a United States district court. 
The Committee considers it appropriate to treat these offenses in the 
Federal Criminal Code rather than in the Uniform Code of Military 
Justice, and to treat them in the same manner as a ,failure to appear 
or testify before a Federal civilian court. 10 U.S.C. 84:7 is therefore 
repealed in the conforming amendments.o1 

As under current law, validity of the order is not an element of the 
of1'ense.62 Similarly, the fact that a person may have a privilege to 
refuse to testify or produce information will not excuse his failure to 
comply with an order to appear before the summoning body.63 Nor 
,,"ould failure to appear be immunized on the ground that a qUOl'um 
of the summoning body was not present at the time specified for the 
person's appearance.04 

4. Ba1 to Prosecution 
Subsection (b) of section 1332 provides that, for an official proceed

ing involving the Congress, it is a bar to prosecution nnder this section 
that a certification pursuant to 2 U.S.C. 194: had not been issued. 
That statute provides that whenever a witness swnmoned under 2 
U.S.C. 192 fails to appear, fails to produce records, books, papers, or 
document.s, as required, or fails to answer any question pertinent to the 
subject under inquiry before either House, or any joint committee, 
committee, or subcommittee thercof, and the fact of such failure is 
rt'ported to either Honse while COBWess is in session, or is filed with 
the President of the Senate or Spcalwr of the I louse, as the case may 
be, when Congress is not in session, it shall be the duty of said PresI
dent of the Senate or Speaker of the House to certify the statement of 
facts to the appropriate United States attorney for presentation to the 
g:-and jury. 

Despite the wording of the statute, it luts been held that the Presi
dent of the Senate and Speaker of the House, respectively, are not 
required to transmit the statement of facts to the Unit.ed Stat!'s 
attol'l1ey. ",1Then the C~mgl'ess is hl session, the accepted practice, which 
the statute is deemed to incorporate, is that a committee's eOlltcm}lt 
l't',port is submitted in the form of a contempt resolution, to the full 
House for consideration on the merits; and, when the Congress is not 
in session, the President of the Senate or the Speaker of 'the House 
st.ill retains discretion to examine the sufficiency of the committee re
port and delay any action until approved by the whole House.65 

Under present law, it is stated that failure to comply with the certi
fication requirement is a "defense." 66 However, the Committee agrees 

Ill. The scope of "official proceeding" as including military courts also means that the Code 
reaches failing to appear or to testify before sucb 'Courts when committed by a member of 
the armed forces. The same Is true as to other offenses such as perjury under section 1341. 
Although members ~f the armed f?rces who commit these offenses are triable by military 
courts. concurrent Jurisdiction eXists today In Ferlernl civilian courts over these crimes. 
E.g., OW811S v. Unit cd Sta.tc .•• 383 F. SUDp. 780. 782-783 (M.D. Pa. 1974), aff'd, 50115 F. 2d 
507 (3d Clr. 1975), cert. dE.>nled, 423 U.S. 996 (1976). Thus by continuing this jurisdiction 
which is exerrl"ed only Infrequently. the Code rloes not exmind the reach of current law. 
See a1"0 the discussion In connection with section 206 (Concurrent Federal .Turisdictlon 
Generally Not Preemptive). 

6!l See discu~slon in connection with section 13::11. 
.3 See United State8 v. Ramel'o, 249 F.2d 371, '375 (2d Clr. 1957) ·Cf. B'mnzbttrg Y. 

lra·l1c8. 408 U.S. 665., 709-710 (Powell, J., concurring) (1972). ' 
a·I cr. Unitc(l Sta.tcs v. Bryan, 339 U.S. 32::1 (1950). 
05 See Wilson v. Unitcd Stntes. 369 F.2d HI8 (D.C. Clr. 1966) . 
.. See In 1'C OhalJWan, 166 U.S. 661, 667 (1897) ; Unitecl States v. Dennis, 72 F. Supp. 

417, 422 (D.D.C. 19',7) nft"rl. 171 F.2d 986 (D.C. Clr. 1948). aff'd. 339 U.S. 162 (1950). 

51-508 0 - 80 - 24 
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with the National Commission that the cases in fact indicate that such 
certification is a condition precedent to initiating prosecution.a7 Ac
cordingly, subsection (b) is drafted as a "bar to prosecution," 
requirillg that the matter ordinarily be raised and cleh'l'mined prior to 
tria1.68 This seems appropriate since the question whether a proper 
certification has been mlttle is readily susceptible to factual ascertain
ment and legal decision, and there is no reason to delay the question 
until the trial when the jury has been selected and evidence introduced. 
5. Affi1'1native Defense 

Subsection (c) provides that it is an affirmative defense to a prose
cution under subsection (a) (1) or (a) (2) that uncontrollable cir
cumstances prevented the defendant from appearing at the specified 
time and place or from remaining at the specified place, and that the 
defendant did not contribute to the creation 'of such circumstances in 
reckless disregard of the requirement to appear or remain. A similar 
provision is contained in section 1312 (Bail Jumping) as well as in 
the complementary section 1333 (Refusing to Testify or to Produce 
Information). Since the defense is "affirmative", the de;Eendant will 
bear the burden of proving the elements thereof by a preponderance 
of the evidence.6D 

6. Jurisdiction 
There is Federal jurisdicton over an offense described in this 

section if the official proceeding in which the order not complied with 
was made is a Federal official proceeding. The term "official proceed
ing': has the meaning set forth in section 111. 
7. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison) if the official proceeding was conducted 
under the authority of Congress or of either House of Congress. This 
essentially preserves the penalty level in 2 U.S.C. 192. Otherwise, an 
offense under this section is graded 'as a Cla.qs E felony (up to two 
years in prison). This significantly reduces the unlimited sentence 
imposable under 18 U.S.C. 401 and is designed to strike a reasonable 
balance among the widely disparate grading provisions that exist in 
current Federal statutes in this area. 

SECTION 1333. REFUSING TO TESTIFY OR TO PRODUCE INFOR~rATION 

1. In General 
Section 1333 makes it an offense to refuse to testify or to produce 

information: when ordered to do so at an official proceeding. A require
ment that the testimony or answer sought in fact be pertinent is made 
an element of the offense where the official proceeding is lUlder the 
authority of Congress or either House thereof, as under present law. 
An affirmative defense is provided for a person who is legally privi
leged to refuse to testify or produce information. 
fJ. P1'e8ent Federal Law 

The conduct punished in section 1333 is presently covered by 18 
U.S.C.401(3) (contempt of court), 2 U.S.C. 192 (contempt of Con-

07 See Final Report § 1349 (4) and (5.) ; Working Papers, p. 625. 
68 See the definlUon of "bnl' to prosecution" In section 111. 
•• See the definition of "affirmative defense" in section 111. 
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gress), and by a variety of statutes providing for enforcement of 
agency subpoenas.7o Addirtionally embraced by this seotion is 28 U.S.O. 
636 (d) which defines the offense of contempt of a United States mag
istrate. 

UncleI' current law generally, except in a proceeding before the 
Oongress, or before a 1.T nited States magistrate, the Federal court or 
judge makes the determination whether the witness must com
ply with an order in an official proceeding ;to answer a question or 
furnishinformUition, land contempt ensues only where the witness 
refuses to obey the count's direotion.71 For example, the Supreme 
OOUint has heM that in grand jury proceedings tJhere is no contem.pt 
ul1Jtilla j,udge directs the witness to l'espond.72 ·Where the .contempt is 
a refusal to answer a question before a ma,gistl~ate under 28 U.S.O. 
636 (cl) that offic.ial makes the initial 'Cletel1ll1inartion and directive rt:o 
,a,nswer. The statutes requlre t.hat a magistrate certify rthe f,aots to a 
district court who then tries the case. In the instance of contempt of 
Oongress under 2 U.S.O. 192, the contempt is also tried by the court, 
but the certification of facts is made to the United States Attorney, 
who is obliged to present the matter 'to the grand jury.73 These special 
procedures are left unchanged by section 1333.74 

3. The Offense 
A. Elmnents 

Section 1333 (a) (1) states that a person is guilty of an offense if 
he refuses to answer a question, in an official proceeding conducted 
under the authority of Congress or either House of Oongress, after 
being directed to do so and after being warned by the presiding officer 
that failme to answer may result in criminal prosecution or if he fails 
to comply weith an order to produce a record, document, or other object. 
after receiving notice rthwt his failure to do so might subjeCJt him to 
criminal penalties. An additional requirement is that the question Oil' 

obj ect is pel1tincnt to the subj ect under inquiry. Sedion 1333 (a) (2) 
provides Ithalt a person is guilrty 'of Ian offense if, in lany other official 
proceeding, except UJS otherwise provided by statute, he ;refuses to 
answer a questlon or :Dails to cciJnply with an order to produce a record, 
document or other objeot, aftell' a Federal court, or in a IJrOceeding 
.that is concluCitecl 'before a United States magistrate or la United8;bates 
bankr~uptcy judge, the presiding officer, has directed him to answer 01' 

to produce and has advised him that his Il'eiusal to do so might subject 
him to criminal prosecution. 

This section is designed, in the main, to preserve existing law. Thus, 
for example, paragraph (1) is intended to carry forward the offense 
of contempt of Oongress under 2 U.S.O. 192. Under present law, it is 
necessary that t.he question posed 01' document sought be pertinent,75 
That requirement is expressly retained in paragraph (1). The Oom
mittee intends that a finding of pertinency be conditioned-as uncleI' 
present law-not only upon a holding that the question posed was 

70 See note 54, 8upra, 
'11 See Working Papers, pp, 631-640, 
.. H,·ow". v. UllitecZ State8, 359 U.S. 41,49-50 (1959). 
73 See 2 U.S.C. 194. 
7·' !'lee Working Papers, PP. 631-640. 7" E.g., Gojaclc v. United States, 385 U.S. 702 (1966); McPhaul v. United States, 364 

U.S. 372.380-382 (1960). 
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relevant to the subject then being examined, but also upon a deter
mination that the subject under inquiry was ,vithin the jurisdiction 
of the Committee or House of Congress, and that such pertinency has 
been adequately explained to the defendant.7G 

Paragraph (2), on the other hand, is intended to carry forward 
the provisions of 18 U.S.C. 401 (3), as well as the other statutes previ-
0usly referred to dealing with contempt of administrative subpoenas 
and oontempt of United Stwtes lJllagistrates. Under these current. stat
utes, the crime of contempt is e8bablished where the individual refuses 
to answer or to produce information after having been ordered by 
the judge or presiding officer to do so. There is no explic:iJt require
ment ,that the ans,ver or in:uormation sought have been peQ'ltinent to the 
proceeding as exists under 2 U.S.C. 192. This distinction between con
tempt of Congress and ordinary contempt is preserved in paragraph 
(2),77 which contains no express requirement of pertinence. Moreover, 
although it is not clear as a matter of judicial interpretation whether 
a relevancy requirement for contempt of a court's or magistrate's order 
exists, the Committee believes that no such el"ment or defense is appro
priate and does not intend that one be read into paragraph (2). 

The Committee does not propose that evasive answers, such as 
"I don't know" or "I don't remember," when the witness is capable of 
responding substantively, be viewed as a refusal to answer under thh, 
subsection. Such conduct can be punished as perjury (section 1341), 
false swearing (section 1342), or bIse statement (section 1343), de
pending upon whether the evasive answer was material and whether 
or not it was given under oath. In order to insure the possibility of 
prosecut.ion for perjury or false swearing, an official or agency may 
always take the precaution of having the witness placed under oath,78 

In addition to the requirement nnder present Jaw that the offense 
consist of a continued refusal to answer following a direction to do 
so by a judge or appropriate presiding officer,7° this section includes 
a further element that the defendant be actually advised that his re
fusal to respond to a question might subject him to criminal proseCll
tion. Such a warning-,,'hich need involve no particular form of 
words-is deemed by the Committee already to be common practice, 
e.g., before grand juries and congressional committees. It is meant to 
serve a fairness function, as well as facilitating proof of culpability 
Yl"'hcl'c a person persists in his refusal to answer notwithstanding the 
warning. A warning as to consequences is also required for failure to 
produce a record, document, or other object. 

This subsection is, of course, intended to apply whether or not the 
person is appearing as a witness voluntarily.8o . 

Under subsection (b), the term "court" is defined to include a court
martial, military commission, court of inquiry, provost court, any 

70 E.g., Gojaak v. Unitee! States, SIt1)/'a note 7ri; Rrl8seZL v. Unitetl States, 369 U.S. 749 
(1962) ; Wilkinson v. Unitee! States, 365 U.S. 399 (1961) ; Wntkills v. Unitecl Stntes, 354 
U.S. 178 (1957). 

71 The National Commission also cleterminecl to continue the distinction. See Final Re· 
port. § 1:l44. 

18 A refusal to be sworn or make equivnlent affirmation woI1lc1, of conr.e, hp puni.hnhle 
under section 1332, eli.cns.ed 81(1))1'a. See msler' v. Unitee! States, 170 F.2d 273 (D.C. Cir. 
19481.cert. dismissell '338 U.S. (1949). 

,. E.g., Flamer v. Unitell States, 358 U.S. 147, 151 (1958); Emspal. Y. UnitelD States, 
349 U.S. 190. 202 (1955). 

so See Sinclair v. Unitecl States, 279 U.S. 263, 291 (1929). 
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other military court, and a military jud.e;e as defined in 10 U.S.C. 
801(10). The primary purpose of these special definitions, as noted in 
tho discussion of section 1332, is to reach the case of a failure by a 
civilian to testify or produce information before a court-martial, cur
rently punishable under 10 U.S.C. 847, part of the Uniform Code of 
Military Justice. The Committee considers it appropriate to L:;~I.jj this 
offense in the Federal Criminal Code, rather than in the Uniform 
Code of Military Justice, in the same manner as a failure to testify 
01' produce information before a Federal civilian court or judge. 10 
U.S.C. 847 is repealed in the conforming amendments. 

B. C'ulpability 
The conduct in this section is refusing to answer a question or fail

ing to co.mply with an order to. produce a record, document, or other 
obiect. As no culpability standard is specifically designated, the ap
plicable state of mind which must be proved is "knowing," i.e., an 
awareness by the offender that he is refusing to answer a question 
or failing to comply with an order to produce the physical informa
tion sought.sl This standard is designed to follow closely the test 
prevailing under current law, which requires a "deliberate" and "in
tentional" refusal or failure,s2 but does not admit a good faith failure 
to respond as a defense.s3 

The remaining elements are all existing circumstances. However, 
the elements in paragraph (1) that the question or object be "pertin
ent to the subject under inquiry" and that the official proceeding was 
conducted under the authority of Congress or either House thereof 
are designated as questions of law in subsection (e). Thus, no proof 
of a mental state is required as to these elements.84 The elements in 
paragraphs (1) and (2) that the presiding officer, Federal court, 
United States magistrate, or United States bankruptcy judge directed 
the defendant to answer or to produce and aclv~.:;ed him that his re
fusal to do so might subjec: :;im to criminal prosecution and that the 
conduct took place "in an cc • .licial proceeding" 85 have no culpability 
st.andard specifically designated. Therefore, by the operation of sec
tion 303 (b) (2), the minimum state of mind that must be established 
is "reckless", i.e., an awareness but disregard of the substantial risk 
that the circumstance existed. 
4. Bar to Prosecution 

Subsection (c) of section 13RR provides thllt it is a hllr to proRecntion 
uncler subsection (a) (1) that the procedures for certifying the facts 
of a contempt under 2 U.S.C. 194 have not been complied with. An 
identical provision is contained in the preceding section, and that 
discussion should be consulted here. 
S. Affirmative Defenses 

Subsection (d) (1) provides that it is an affirmative defense to a pros
ecution under this section that the defendant was legally privileged to 

81 Seo sections 303(b) (1) and 302(b) (1). 
B:I Ll.g. Quinn v. Umter! States, 349 U.S. Ui5, 165 (10ii5). 
.. , See Sinclair v. United States, supra note 80, at 299: United States v. },[1I1·r!ocT., 29() 

U.fl. 389, 31)7 (1933); Lic(1I1Joli v. United States, '294 F.2d 207 (D.'C. Cir.), cert. denied 
366 U.S. 936 (1961). ' 

s~ See section 303(d) (3). 
ro The term "official proceeding" is defined ill section 111. 
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refuse to answer the question or to produce the record, document, or 
other object. This defense is intended to codify existing law. Thus, a 
refusal to answer a question or to produce information based on a 
valid assertion of the Fifth Amendment privilege against compulsory 
self-incrimination would afford a defense, as would a proper invoca
tion of the 'attorney-client or other evidentiary privilege recognized 
by law.80 However, the person invoking the privilege assumes the risk 
that his reliance on it may be held to have been mistaken.87 

The term "affirmative defe>lse" is defined in section 111 to mean a 
defense chat the defendant has the burden of proving by a prepond
erance of the evidence. Placing the burden on the defendant is con
sistent with current. decisions.88 

Subsection (d) (2) provides another affirmative defense (similar to 
that in section 1332), in a prosecution under subsection (a) (1) (B) or 
(a) (2) (B), that uncontrollable circumstances prevented the defend
ant from producing the recc,l'd, document, or othe'r object, and that the 
defendant did not contrib'lte to the creation of such circumstance in 
reckless disregard of the requirement to produce the object. This essen
tially codifies the doctrine announced by the Supreme Court that in
ability to produce demanded records is a defense if the witness estab
lishes that he made a good faith effort to do SO.89 

The fact that these defenses are set forth in this section is not meant 
to imply that they are the only ones available. On the contrary, the 
Committee intends that any other general d~fense or affirmative de
fense, for example duress,90 may be asserted Imder this section. In 
addition, the Committee intends that existing law be adhered to with 
respect to the myriad of issues which can arise in connection with 
an obligation to testify or to produce records. For example, failure 
of a committee to follow its own rules regarding a witness:s right to 
be heard in executive session is a defense.91 Reliance on the orders of 
a superior not to testify or produce evidence authorized by agency 
regulations may also constitute a defense.92 Lack of a quorum at the 
time of the return on a subpoena is, however, no defense.93 

6. Proof 
As previously noted, subsection (e) of section 1333 provides, inter 

alia, rhat a determination of the issue of pertinency under subsection 
(a) (1) is a question of law for the court. This provision codifi0s pres
ent case law holding' that the question of pertinency under 2 U.S.C. 
192, like the issue of materiality in perjury, is for the conrt.94 

sa This statement probably must be qualified by the observation tbat mere evidentiary 
privl1pge<; neef1 not he re,..o~ni7.er1 hy the Cougress or lts committees. 

81 See e.g., Sinclair v. United, States, supra note 80; BraeZen y. United States, 365 U.S. 
431. 4~7-4:18 (1961). 

88 See e.g., McPhall1 v. UnUecl States, supra note 75, at 378-379 ; Unitecl States y. Hilltz, 
19:1 F. SUI'p. :l25. SM (N.D. TI1. 1961). 

so See Uniteel States v. Fleischman, 339 U.S. 349, 358-364 (1950) ; McPhall1 v. United 
States, 8111lI"U note 75. at 378. 

M Rep. Worldnrr Panel's. 11. 'J . 
• , Yem,. v. United States, 374 U.R. 100 (1963). 
02 See r71~ited, States ew reI. TO'lthV Y. Ra,gen, 340 U.S. 463 (1051). This doatrine may 

well amonnt to nn nRsprtion of priyllcgc so nR to COlllP withfn tllp p:'(l'lIcft RCOllP of Rub· 
sertion (c). See Appeal of UlIitcd, States SeC'll1itie8 anr1 E",cha"ae 001ltm"n, 226 F.2t1 501, 
517 (6th Cir. '19ilfi). refer"ing to the dortrfnp ns lI. "prjypc",e." See n Jso OO1nlllittee (01' 
Nllclcm' Resllo"sfbilit1/, I"c. y. Seabol"a, 46R F.2'1 7R.~, 79S (D.C. Cir. 1971), applicatIon 
for Ininnction in aid of j11l'is(1Irtfon ,lpnipr1. 404 U.Fl. 017 (1071). 

03 Uniteel Sta,tes y, Rl"1mn. S1!1JI"U note 04 at 380-:139 . 
• , E.g., Sinclair v. United, States, 8upra note 80, at 298-290. 
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7. Jurisdiction 

Section 1333. 
Section 1334. 

Subsection (g) of section 1333 provides that there is Fedeml juris
diction over an offense described in this section if the official proceed
ing is a Federal official proceeding. The scope of jurisdiction under 
this section is identical to that under section 1332, and the disCllssion 
there of the tenH "official proceeding," defined in section 111, is appli
cable here. 
B. Grading 

An offense described in this section is graded as a Class E felony 
(up to two years in prison) in the circumstances set forth in sub

section (a) (2) and as a Class A misdemeanor (l~p to one year in 
prison) in the circumstances set forth in subsection (a) (1). This is 
identical to the grading under section 1332, and the discussion there 
as to the reasons for choosing these levels of classification is equally 
pertinent to this offense.D5 

SEOTION 1334. OBSTRUCTING A l'nOCEEDING BY DISORDERLY CO~!)UCT 

1. In General and Present F' ederal Law 
Section 1334 makes it an offense to obstruct or impair an official 

proceeding by means of noise, or by means of violent or tumultuous 
behavior or disturuance, or by any other means. This section embmces 
the conduct now proscribed in 18 U.S.C. 1507 of picketing, parading, 
or demonstrating near a courthouse or building occupied by a judge, 
juror, witness, Or court officer with intent to obstruct the administra
tion of justice. It also creates a substantive offense out of conduct 
presently reachable as contempt under 18 U.S.C. 401(1) when it 
occurs in tIle presence of the cOl1rt nnd amounts to an actual or ma
terial obstruction of justice.Do However, the proposed statute is 
broader than either of the current laws and extends to the obstruc
tion of all official proceedings, whether they be judicial, legislative, 
executive, or administrative. This closely follows the recommendation 
of the National Commission.91 

~. The Offense 
The offense in section 1334 consists of obstructing or impairing an 

official proceeding by means of noise that is unreasonable, violent or 
tumultuous behavior or disturbance, or similar means. The conduct 
element is obstructing or impairing a proceeding by means of noise, 
violent or tumultuous behavior or dIsturbance, or similar means. Si11ce 
no culpability standard is specifically designated, the applicable state 
of mind that must be proved is at least "lmowing," i.e., that the 
defendant was aware of the nature of his action. 9B That the proceeding 
was an "official" proceeding and that the noise was unreasonable are 
existing circumstances. Since no culpability is specifically designated, 

os S~e also Unite(l States Y. Patrick. 542 F.2d 381. 392-1193 (7th Cir. 1976). dec]!ning 
to reduce a sentence of four years' imprisonment for fnlllng to testify pursuant to a 
court ordpl" of immunity. 

00 Spe Oom v. Lotli,~ialla., 379 U.S. 559 (1!l'65); Unitell Stutes em rel. Robson v. Oliver, 
SllTll·a note 20. 

rrt See Final Report. ~ 1344; Working Papers, pp. 621-622. Th<! section is partly derived 
from New Yorlr low and the Model Penal Code. o. See sections 302(b) (1) and 303(b) (1). 
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the applicable state of mind that must be proved with regard to these 
elements is "reckless," i.e., that the defendant was aware of but dis
regarded the substantial risk that the circumstances existed and his dis
regard was such as to constitute a gross deviation from the standard 
of care a reasonable person would have exercised.99 

This section is intended to reach instances, for example, where per
sons engage in boisterous conduct in the corridors of a courthouse, 
knowing that they are obstructing or impaidng an ongoing trial. 
Similarly, persons who block ingress to a government building know
ing that they are impeding an official proceeding would be guilty under 
this section. 

The term "official proceeding" is defined in section 111 to mean a 
proceeding convened pursuant to lawful authority, or a portion there
of, which is or may be heard before any goverument af!:ency or any 
public servant authorized to take oaths. The term "government 
agency," used.in this definition, is also defined in section 111. It extends 
to any subdivision of the executive, legislativp, judicial, or other 
branch of a government.100 

3. Jurisdiotion 
There is Federal jurlpdiction over an offense under this section if the 

official proceeding is a Federal official proceeding. 
4. Grading 

An offeno;;;e described in section 1334 is graded as a Class C misde
meanor (up to thirty days in prison), one gi'ade lower than the penalty 
for section 1328 (Demonstrating to Influence a ,Tudicial Proceeding), 
which it overlaps but w'hich carries the added element of an intent to 
influence. 

SEOTION 1335. DISOBEYING A JUDIOIAL ,onDER 

1. In General and Pre8ent Federal Lano 
Section 1335 makes it an offense to disobey or resist a court's major 

orders, specified to include a temporary restraining order, preliminary 
injlllction, or final order other than an order for the payment of 
money.10l The section creates a substantive offense from conduct cur
rently punishable only as contempt under 18 U.S.C. 401 (3). It also 
supplements the offense in section 1331 of this subchapter by providing 
a felony alternative to a prosecution there for contempt. 
fJ. The Offen8e 

The offense in section 1335 consists of disobeying or resisting a 
court's temporary restraining order, preliminary injunction, or final 
order other than an order for the payment of money. The condud ele
ment is disobeying or resisting 'R court order. Since no culpability 
standard is specifically designated, the applirable state of mind that 
must be proved is at least "knowing," i.e., that the defendant was 'aware 
of the nature of his actions.102 That the order was a temporary restrain
ing order, preliminary injunction, or final order other than an order 

•• Spp sections a02(c) (1) amI R03(b) (2). 
100 The reference to "othpr brnnch" Is Intendecl to eliminate tIle posslblIlty of nny con

teni.lon that certain numlnlstrntlve ngencles are not coverecl because they clo not belong 
to n n" of the three nrlnrlpnl bra nrh(>s of our goyprnmen t. 

101 The class of orOers coverpd Is the same ns thnt nsed In section 1?-31 to deslgnnte those 
\·Iolntlons OR to which an unllmltprl flne mny be Imposed. 

, •• See sections 302(b) (1) ond 30S(b) (1). 
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for the 'payment of money are existing circumstances. Since no culpa
bility is specifically designated, the -applicable state of mind that must 
be proved with regard to these elements is "reckless," i.e., that the 
defendant was aware of but disregarded the sllbstantial risk that the 
circmnstances e]"-1sted and his disregard was such as to constitute a 
gross deviation from the standard of care a reasonable person would 
have exercised.103 This is in accordance with existing law, requiring 
kno,yledge that one is, e.g., disobeying a COUl't order, but not requiring 
an evil intent.104 

As under section 1331, validity of the order is not an element of the 
offense. However, a limited affirmative defense is provided in subsec
tion (b) to the same effect as in section 1331. 

The reference to "final order" in this section is meant to denominate 
the class of orders which are appealable. Minor orders, such as to 
answer interrogatories by a 'certain date, 'are not within the scope of 
this section. 
S. JU1'isdiation 

There is Federal jurisdiction over an offense under this section, as 
under section 1331, j:£ the 'court is a court of the United States. The 
term "'court of the United States" is defined in section 111 to include 
all Federal district courts, courts of appeals, ·and the Supreme Court, 
as well'as a number of other specified courts. 
4. Grading 

An offense under this section js a Class E felony (up to two years 
in prison) . This significantly reduces the unlimited sentence imposable 
under 18 U.S.C. 401, while preserving the ability to puni'::'h at a felony 
level for serious instances involving disobedience of court orders. The 
Committee believes it is important that all such forms of contempt not 
be downgraded to a petty offense level as in section 1331 and that there 
remains the alternative, in appropriate cases, of prosecuting the con
duct as a felony. 

An exception from the chapter 22 fine limitations, allowing the court 
to impose a fine in any amount, is expressly provided. This provision, 
which carries forward current law, is identical to the grading provision 
in section 1331, discussed supra. 

SUBOHAPTER E.-PERJURY, FALSE STATEMENTS, AND RELATED 

OFFENSES 

(Sections 1341-1346) 

This subchapter deals with offenses involving the making of false 
statements, both under oath and otherwise, in an official proceeding or 
government matter, and the alteration, destruction or concealment of 

'00 See section S02(c) (1) und SOS(b) (2). 
,0< See Green v. United States, supra note 5, ut 17S-174; United States 1'. Fidanian, 

supra note 25, ut 760; Yates v. United States, supra note 25, ·ut 723. 
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O'overnment records. Numerous ambiguities and inconsistencies in 
~xisting laws have been removed and the Committee has proposed the 
creation of a new offense termed False Swearing, punishable as a mis
demeanor, to cover those sit.uations where It false statement is know
ing1y made under oat.h, irrespective of its matcriality. The offenses in 
this subchapter are Perjury (section 134:1), False Swearing (section 
1342), Making a False Statement (section 134,3), Tampering With a 
Government Record (section 13<14), and Failing to Keep a Govern
ment Recoi'd (section 1345). Section 1346 contains general provisions 
for the foregoing sections, including a definition of "materiality" and 
a defense of retraction applicable to perjury and false-swearing.1 

SECTION 1341. PERJURY 

1. In General 
This section carries forward the basic Federal perjury statutes, 

18 U.S.C. 1621 anc11623. Varions featnrcs of the oleIcI' law (sertion 
1621), part.icularly with respect to archaic evidentiary reqllirements 
such as the so-railed "two witness" rule, ha "e been moclerni7.ecl in 
accordance with the more recent treatment of those issues in 18 U.S.C. 
1623. 
2. P1'esent Federal Law 

As just inelicated the two primary Federal enactments punishing 
pe!,jury are 18 U.S.C. 1621 and 1623. 

The' former statute punishes by up to five years in prison whoever, 
under oath before a "competent tribunal, offic~r, OJ' person, in any case 
in which a law of tIle UllIted States authorizes an oath to 11e a(ltninis
tered," "willfully and contrary to such oath states or subscribes any 
material matter which lIe does not bclieve to be true." 

Although the statute requires that the false statement be under 
oath, it has long been helel that. an oath need not be in any particular 
farm and that ilTcgnlaritics in the administration of the oath do not 
nlJect its valiclity.2 Howcver, a complete failure of authority of the 
person before whom the statement was made to administer the oath is 
a defcllse to pcrjury.s 

Under 18 U.S.C. 1621 the false statement must be "material." Case 
law defines "materiality" as anyt.hing "cllpable of influencing t.he 
tribunal on tho issue before it" or which "has a nat1l1'al tendency to 
influence, impecle, 01' dissuade [a grand jurYl from pursuing its inves
t~gation." 4 It is universally acknowledged that matel'iality is a ques
tlOn of law foT' the court.S A number of commentators have nell'orated 
abolition of the materiality requirement, on the gro1lnds that lying 
under oath in an offichl proceeding, even though the statements are 
not eleemed material, should nevertheless be nn offense. :mcl that the 
issue of materialit.y is a constant source of dehate in inrlivichtal rm;es 
and has resulted in the needless dismissal of some prosecutions.6 The 

1 A general discussion of perjury and false statement statutes is found in Hearings, 
pp. 7500-7504. 

2 See Working Papers. ~p. 664, ancl cases cited therein. 
3 See UnitelZ States v. O!l·ti.~, 107 U.S. 671 (18RII1. 
• E.g .• United StMes v. G'·ernillion. 464 F.2rl flO1. fl05 (5tl! Clr. l. cert. denied. 409 U:S. 

1085 (1972) ; BlaoTcrnon v. Unitecl States, 108 F.2d 572 (5th Clr. 1940) ; Oarroll v. United 
States, 16 F. 2d 9;;1 (2<1 Clr.), cprt. ilenlPr1. 27:l U.R. 7·6~ (1f127). 

" See. e.g., Vitello v. United States, 425 F.2<1 416. 423 (9tl! Clr.), cert. c1enle<1. 400 U.S. 
822 (1970) : see also Sinclair v. Unitecl States, 279 U.S. 263, 298-299 (1929). 

6 See Working Papers, pp. 661-062 and authorities cited therein; O'Je also Hearings, 
p.7501. 
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Committee, however, like the National Commission, has determined to 
retain the materiality reqnirement for perjury, while proposing n new 
oifens(· of Fn 1so Swearing (section 13i2) to punish instnnces of non
material false statement under oath.1 

A fmthel' problem nttending 18 U.S.C. 1621 has revolved around 
whether a stntmnent must in fact be false. The statute requires, on its 
fnce, only that the defendant, contrary to his oath that he will testify 
"truly." will full;V state any material matter "which he does not be
lieve to be true." In United States v. Remingt01)',8 the court upheld 
the sufficiency of an indictment for perjury which charged that the 
defendant had denied the fact of membership in the Communist 
Party, believing the denial to be false, notwithstanding that the denial 
was objectively true. The National Commission and the Model Penal 
Code "'ere critical of this holding on the ground that no harmful 
result in terms of impeding or misleading any official proceeding can 
flow from such conduct, albeit it is morally reprehensible. The Na
tional Commission proposed to deal with the problem by defining 
"stntement" to include It "representation of opinion, belief or other 
state of mind only if the representation clearly relates to state of 
mind npal't from or in aclclition to any facts which are the subject of 
the representation." 9 Under this definition, the result in Remington, 
supra, would he reversed, but if the defendant had falsely stated that 
he harl not consirlerec1 himself a Communist, he would b(> guilty of 
perjury. asslllning his helief was material to the inquil'y.lO 

The Committee, while not disagreeing with the thrust of the Na
tional Commission's recommendation, considers i.ts suggested defini
tion of "statement" as being so confusing that it is likely to produce 
uncertainty and litigation. Accordingly, as will be further explained, 
the Comllllttee has W1'1tten the perjury offense to require that t.he state
ment bp ohjectively false, while permitting the Remington situation to 
be reached by the general nttempt statute (section 1001). This result 
is consistent with the Supreme Court's decision in Bronston v. 
United 8tates.ll Th~re, in a hearing before a referee in banlrruptcy, the 
defendant, upon bemg asked wl1ether 11e had ever had any bank ac
counts in Swiss banks, responded that his "company had an account 
thero for llhont six months." The dpfendant in fl1rt had had a personal 
Swiss hank account in addition to the account of the company to w11ich 
he refHl'ed. The Comt reversed the ensuing perjury conviction, hold
ing that the statute does not reach an answer which is liternlly true, 
even tllOUgh it is non-responsive and intended to mislead by conveying 
1\ false impression that. the answer to the qnestion actnally asked would 
be in the negntive. The Conrt stated that the remedy for snch conduct 
lay in the ability of the qu{!stioner, by repeating or rephrasing the 
question, to elicit the precifle information he soeks. In requiring." that 
the statement be litera11y false in this context, the Court's opinion 
casts doubt upon the continuing viability of the holding in Remington, 
supra. 

18 U.S.C. 1621 is presently burdened by a number of archaic and 
apparently irrational doctrines relating to evidentiary and procedural 

7 See FInal Report. S§ 1351 find 1352(1) : Working Pnpers. PP. 662~663. 
8191 F.2r1 246 (2d Clr. 19(1), cert. denied, 343 U,S. 907 (1952), 
• See FInal Report. § 1355 (4). 
,. See Workln~ Papers, p. 661. 
11409 U.S. 352 (1973). 
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matters. For example, notwithstanding the criticism of Judge Augus
tus Hand and others, it has been the rule for years that a perjury in
dictment may not be drawn in the alternative and that no conviction 
is possible for deliberately swearing to two contradictory statements, 
unless the prosecution alleges and proves which of the statements was 
false.12 In addition, the Supreme Court and some lower courts have 
held 13 that the so-called two-witness rule for perjury, which derived 
from the common law, applies under 18 U.S.C. 1621, notwithstanding 
that it does not apply 111 prosecutions for making false statements 
under other Federal statutes such as 18 U.S.C. 1001, discussed in con
nection with section 1343, infra. The rule, which really is a misnomer 
and requires only one witness .plus corroborative evidence and even 
then is fraught with qualifications and exceptions,H has been justly 
criticized as an anachronism, since there is no rt'ason WIlY the standard 
of reasonable doubt, applicable to ot.her crimes, shol11d not suffice for 
perjury, the danger of false accusation being no greater in this context 
than in any other. 

Under i8 U.S.C. 1621 there is no defense of rel:raction of the state
ment. The Supreme Court in United Sta.tes v. NO'f'l'is,15 in rejecting 
the broad defense of recantation urged by the de:fendant in that case, 
indicated that it was concerned about the defendant who retracted 
the falsity only when he was discovered (as in N O1'riS) or who lied 
in the expt'ctation of telling the truth only if and when his lie was 
discovered. The Court was also concernecl about the harmful effect 
in terms of causing an investigation to be commenced that such lies, 
later recanted, would engender. Although these objections could be 
met by tailoring the defense to situations in which the objections do 
not exist, the Federal courts continue to refuse to recognize a retrac
tion defpnse under 18 U.S.C. 1621.10 

In 1\)70 Congress acted to modernize the offense of perjury with 
respect to statements before courts and grand juries by enacting a new 
statute, 18 U.S.C. 1623. That spction pnnishes by IIp to five years in 
prison (the same as under 18 U.S.C. 1621) whoever "under oath in 
any proceeding before or anci11ary to any court or grand jury of the 
United States lmowingly makes any faJse material declaration or 
makes or uses any other information, including any book, paper, 
documents, record, recording, or other material, knowing the same to 
contain any false material dt'claration." 17 

Unlike 18 U.S.C. 1621, which is ambiguously worded with respect 
to the issue of objective falsity of the statement. section 1623 seems 
plainly to require that the statement be falst' in fact and not merely 
believed to be false.1s 

18 U.S.C. 1623 also contains specific provisions dealing with the 
issues of inconsistent statements, the two-witness rule, and the defense 
of retraction. In each instance, the result is contrary to that under 
18 U.S.C. 1621. Thus, under] 8 U.S.C. 1623 (c), it is provided that an 
indictment or information which charges that the c1<.>fenclant know-

12 Ree United states v. Blloknel; 118 F.2d 468, 470 (2d Cil'. 1941) ; Working Papcrs, 
p. 6R6. 

13 E.g., Weiter v. Uniterl Stutes, 323 U.S. 606 (1945). 
H flpc Working- Pnnprs, p. 667, and cases cited therein. 
,. 300 U.S. fi6'! (1937). : 
lOE.G., U1~iterl State8 v. Kahn, 472 F.2d 272, 284 (2d Cir.), cert. denied, 441 U.S. 982 

(1073), 
17 The section Is made apnllcable "whether the eonduct occurrec1 within or witllOut the 

Unitec1 States." See 18 U.S.C. 1623(b). 
lB See Uniterl States v. William8, 536 F.2d 1202 (7th Clr. 1976). 
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ingly made two or more inconsistent declarations need not specify 
which one is false if each was material, and that proof that the dQ
fend ant, while under oath, made irreconcilably contradictory declara
tions material to the point in question in any proceeding 'before or 
ancillary to any court or grand jury shall be sufficient to authorize 
conviction. 

Under 18 U.S.C. 1623(e), the two-witness rule and related doc
trines are effectively abolished for prosecution under this section by 
a provision stating that "proof beyond 11, reasonrLble doubt ... is 
sufficient for conviction. It sball not be necessary that such proof be 
made by 11,ny particular number of witnesses or by documentary or 
other type of evidence." 

Under 18 U.S.C. 1623(d) a defense of recantation is afforded, ex
pressed as a bar to prosecution, where, "in the same continuous court 
or grand jury proceeding in which a declaration is made, the person 
making the declaration admits snch declaration to be false ... if, at 
the time the admission is made, the declaration has not substantially 
affected the proceeding, or it has not become manifest that such falsity 
has been or will be exposed." 

It has been held that the two-witness :>.:lIe is not of constitutional 
dimension and that Congress' abolition of it in this statute is there-

fore valid.19 . 
One issue that appears not yet to be settled is the relationship be

tween this st11,tute and 18 U.S.C. 1621, specifically whether 18 U.S.O. 
1623 is a supplementary provision, allowing for prosecutorial dis
cretion in perjury cases involving proceedings before courts and grand 
juries, or whether, as a more specific enactment, Oongress intended 
that all perjury prosecutions falling within its scope be brought under 
it rather than under the more genera 1 statute. Two different panels 
of the same court of appeals seems to h11,ve reached different conclu
sions on this question, one indicating tllat it viewed with great skepti
cism the government's contention that it had discretion to choose the 
statute under which to prosecute, selecting the older one where a po
tential defense of retraction existed,20 while the other court found no 
difficulty in rejecting a defendant's contention that he was denied the 
equal protection of the laws by the prosecutor's decision to proceed 
under 18 U.S.C. 1623 and thereby deny him the benefits of the two
witness rule. 21 

In addition to 18 U.S.C. 1623 22 there are a large number of 
statntes scattered thronghont the United States Code dealing with 
perjury in one WfI.y or anotller and providing diverse penalties. Thus, 
a faJse sworn statement making a claim for United States Govern
ment life insurance is said to be "perjury" with a two-year maximum 
prison penalty (38 U.S.C. 787). Filing a false sworn affidavit in an 

,. See Uttitccl States v. Ruggiero, 472 F.2d 599. 606 (,2d Clr.). cert. denied. 412 U.S. 
9311 (1973\ : Vniter! StrrtcB v. IBaacB. 493 F.2r1 1124. 1155-1156 (7th Clr.), cert. denied, 
417 U.S. fl76 (1974). ThlR 'flccords with the Supreme Court's observation In WeiZe,', Bt/pm 
note 1'3, thn.t It WflS adh~rlng to the common law rule only In the absence of an "enactment 
In d~rogntlon of It." See HZi'! U.S. At 610 . 

.. See Uttite,l States v. Kahn. sl/pm note 1 G. at 282-2Rll. 
21 See Unitcr! Statcs v. Ruggim'o, Bupra note 19, 'at 606. The Seventh C!J."cult agrees with 

RllflOie,·o. See Uniterl States v. Devitt, 499 F.2d 135. 139 (1974), cert. (1enied. 421 U.S. 
975 (1975\. . 

2218 U.S.C. 1622 proscribes the offense of suhornation of perjury. Since this Is essen
tlany nn ojfpnRe Involving solicitation or nccnmpllce Jlahlltty, It IR not "ppclfi~n11y CArried 
forward in the proposed Code, but will be partially covered by the general accomplice lia
bility (section 401) offense. See Working Papers, p. 668. 



Section ~341. 370 

application to the Coast Guard for a certificate of service as an able 
bodied seaman, which is also termed "perjury," carries a sentence of 
imprisonment not to exceed one year (46 U.S.C. 672(d)). Title 18 
itself contains a statute declaring that a false statement to obtain 
Federal employees' compensation ]S "perjury" and is to be penalized 
by imprisonment for not more than one year (18 U.S.C. 1920). Other 
statutes merely say that specific sworn false statements are deemed 
perjury and that violators are to be "subject to all the pains and penal
ties of perjury under the statutes of the United States" (16 U.S.C. 
364), or subject to be "punished as provided by section 1621 of Title 
18" (8 U.S.C. 1357 (b)) 01', in the most obscure form, "subject to the 
punishment provided therefor by section one hundred and bventy 
five of the Act of March fourth, nineteen hundred and nine, entitled 
'An Act to codify, revise and amend the penal laws of the United 
States'." 23 
3. The Ojf.:n.se 

A. Elements 
Subsection (a) of section 1341 provides that a person is guilty of an 

offense if; under oath or equivalent affirmation in an official proceed
ing, he (1) makes a material statement that he knows is false, or (2) 
affirms the truth of a previously made material statement that he 
knows is false. 

This formulation is derived from the recommendation of the N a
tional Commission 24 and is designed to preserve the basic definition of 
perjury in 18 U.S.C. 1621 and 1623. 

The term "official proceeding" is defined in section 1346 ( a) (5) to 
mean a "proceeding in which a Federal law authorizes an oath to be 
administered." This carries forward the current reach of 18 U.S.C. 
1621 under cases interpreting the phrase "competent tribunal, officer, 
or person, in any case in which a law of the United States authorizes 
an oath to be administered." 25 

As under present law, there is a requirement that the false state
ment be "material." A statement is defined as "material" in section 
1346 (b) (2) if "regardless of the admissibility of the statement or ob
ject under the rules of evidence, ... it could have impaired, affected, 
impeded, or otherwise influenced the course, outcome, or disposition of 
the matter in which it is made, or, in the case of a record, if it could 
have impaired the integrity of the record in question." The National 
Commission proposed a simihr definition. 26 The Committee's defini
tion of "material" is intended to codify existing case law which, as 
noted before, broadly construes that term.27 

23 50 U;S.C. App. 19. See also 28 U.s.C. 1746, enacted In 1976, permitting certain 
unsworn declarations, made under a written acknowledgement that they are being sub
mitted "under penalty of perjury", to be treated as If made under oath . 

.. See Final Report. § 1351 (1). 2. It also carries forward the concept, In 18 U.S.C. 1623, of a proceeding "ancillary to 
any court or grand jury of the United St.ates". See Dunn v. Unitcrl States, -- U.S. -
(decided June 4, 1979). "Oath" generally includes an equivalent n.ffirmation. See e.g., 
Fed. R. Crim. P. 54 (c) ; Gillan v. United 'States, 182 F.2d 962 (D.C. Cir. 1950). 

2. Rpe Final Report, § Vlfi5 (1). 
27The definition In section 1346(b) (2) is intended to include the interpretation given 

in the context of the false statement statute that the test of materiality is the intrinSic 
capnhllltles or tile fnl"p Rtntrmpnt It.pH. rntllpr thnn thr nO"Rlblllt~' of the nctnnl attnln
ment of its end as measured by collateral circumstances. See Unite(! Sta.tes v. Quirk, 167 
F. Supp. 462 (E.D. Pa.). aff'd, 266 F.2d 26 (3d Clr. 1959). 
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The final sentence of section 1346 (b) (2) provides that the issue of 
whether a matter is material under the circumstances is a question of 
law for the court. This too continues existing law under both 18 U.S.C. 
1621 and 1623. Making materiality a question of law, however, does 
not mean that where the issue of materiality depends upon disputed 
facts that the jury should not decide the factual issues. In such a case, 
the court should leave the factual decision to the jury with the instruc
tions on the question of materiality to be applied after the factual 
determination. 

The National Commission proposed to include a specific provision 
that mistaken belief in the immateriality of a false statement is no 
defense.28 This is a clearly proper result since in an official proceeding 
the harmful consequences of a lie knowingly told do not depend upon 
the declarant's awareness of the importance of that lie. However, the 
Committee has deleted the specific defense precluded in this subchap
ter since the matter is fully covered by the fact that, under the pre
vailing common law defense of mistake of fact or law carried forward 
by section 501, such a mistake is not a defense unless it causes the 
defendant to lack the state of mind required with respect to an element 
of the offense. Since under the Code, no mental state need be proved as 
to any question of law,29 jt follows that the defense of mistake is not 
applicable to the issue of materiality. 

The term "statement" is defined in section 1346 (a) (6) to mean "an 
oral or written declaration or representation, including a declaration 
or representation of opinion, belief, or other state of mind; [and] for 
purposes of sections 1341 and 1342, a written statement made 'under 
oath or equivalent affirmation' includes a written statement that, with 
the declarant's lmowledge, purports to have been made under oath or 
equivalent affirmation." 

Under this definition, togetl1er with the requirement that the actor 
make or affirm the truth 0:[ a statement "that ... is false," the crime 
of perjury will, as previously noted, require that a statement be 
objectively f.alse. Unlike the National Commission, the Committee has 
not sought through the definition of "statement" to deal with the 
problem, discussed in connection with the Remington and Bronston 
cases, supra, of the person who testifies under oath that a material fact 
is true when he subjectively believes his statement to be false, even 
though the fact turns out to be true. 

'l'he CommiUee's decision not to approve or carry forward the 
Remington holding under 1.8 U.S.C. 1621 that perjury may exist under 
snch circumstances is comistent with Congress' reformulation of the 
perjury offense in 18 U.S.C. 1623 ns well as with the Supreme Court's 
decision in Bronston, which in the opinion of the Committee casts 
doubt on the RemJngton result. The Committee also concurs with the 
reasoning that, if tl1e statement was not in fact false, a substantive 
charge of perjury is inappropriate. 

The more appropriate approach to the R('.m,inqton prohlem is to 
treat it exa('tly for what. it is, an attempt uncleI' the general attempt 
stnt.ut.e (section 1001). 1'h(>re is no valid rE'ason to immunize sllch a 
dcfenonnt. He did knowingly try to lie and thereby engage in a con-

"" See FInal Report. § 1355 (1). 
to See section 303(d) (3). 
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sci~us effort to frn~trate the proceeding and violate his lOath. Such 
actIOn is a classic example of a criminal attempt. It is signifieant that 
section 1001 specifically provides that the factual impossibility of 
committing the crime is not a defense if the crime could have heen 
committed had the circumstances been as the actor believed them to 
be.30 The Remington situation seems precisely to come within this 
doctrine. 

'rile Oommittee has ,\ lso codi fled the monern rnles contained in 18 
U.S.O: 1£12:3 deal.ing with proof of contradictory statements and thp. 
two-mtness rccJ1lll'ement of common law. 

Section 1346 (b) (1) states that, under sections 1341 and 1342, "proof 
of the falsity of a statement need not be maile by filly particular nnmber 
of witnesses or by documentary, direct, or any other particular kind of 
eyidenep.." This is virtually a verbatim rendering of 18 U.S.O. 1623 (e), 
dIscussed above.31 

Section 1346 (b) (3) abolishes the seemingly irrational procedural 
limit.ation nnder 18 U.RC. 1fi21 t.hnt prevpnts the ,Q"overnment from 
chargin,Q" or provin,Q" perjury by alleging and showing that the dpfend
and made or affirmpd two or more mutually inC'onsistent statpments, 
without indicating which statement was false.82 The 1anguage used to 
reverse this doctrine closrly parallp]s that. in 1R n.s.a. 162:3(c). How
ever, it should be notpd that a conviction for the felony of perjury will 
not be possible on this basis if the government eannot show thnt both 
statements were material. If one or the other is immaterial, only a con
viction of the lesspr includpd offense of false swearing (section 1342) 
can be had by utilizing this technique. Of course. if the g-overnment 
proves that the material statement was the one that was false, such 
proof would establish perjury. 

B. Oulpability 
The conduct in this section is making a statement or affirming the 

truth of a previollsly made statement. Since no culpability standard 
is specifically designated. the applicable statp. of minn that mnst be 
proved is, at a minimllm, "knowing," i.e., that the defendant was aware 
of the nature of his actions.33 

The element that the statement was false is an existing circum
stance. Since the culpability level is specifically designated as "know
ing" in this section, the wpplicable state of mind to be shown is that 
the defendant was aware or believed that the statement was false. 34 

This requirement of "knowing" the falsity of the statement is believed 

30 ThlR provision is explained In connection with the analysis of section 1001 In this 
report. 

3J. The National Commission proposed to retain the one-wltness-plus-corroboration re
quirement in the single instance In which the sole proof of falsity rests upon the contra
diction of the statement by one other person (I.e., tlIe "oath against oath" situation noted 
in Weiler v. United State8, 8upra note 13). However, even here the rule does not have lo/:ic 
on Its slcle and was rejected by Congress In 1970. A substantial boely of onlnion in the 
National Commission indicated that thev wOl1ld have anrognterl the rnle entirel" (spe Final 
Report, § 1351 (2) and Comment, pp. 128-129), and the Committee agrees with this view. 

32 Practical reasons supporting- inclusion of a provision allowing conviction on the 
basis of irreconcllnbly contrar1lctor~' statempnts arl' rontalnl'cl in the statement of Assist
nnt Attorney General Philip Heymann on Criminal Corle Reform RlIhmitterl to the House 
Subcommittee on Criminal Justice, Judiciarv Committee, Sent. 5, 1979, reprinted in Hear
ings. Part XIV, pp. 9918-9954. In brief, failure to include this provision will allow a wit
ness who is influenced to change hIs teRtlmony between his grand jury and trial appearances 
to escape punishment for perjury in those uncommon cases in wlIich the government can
not prove which of the inconsistent statements he swore to was false. 

33 See sections 303(b) (1) and 302(b) (1). 
'" See section 302(b) (2). 
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to be slightly stricter than current law and the "reckless" standard 
used by the National Commission.35 

The elements that the statement was given under oath or equivalent 
affirmation in an official proceeding are also existing circumstances as 
to which, under a like analysis, the applicable state of mind is at least 
"reckless." 

The fact that the statement was "material" is also an existing cir
cumstance. However, since materiality is designated as a question of 
law under section 1346 (b) (2), by the operation of section 303 (d) (3) 
no state of mind need be proved as to this element.3S 

4. Defense Precluded 
Section 1346 (d) provides that it is not a defense to a prosecution 

under section 1341 or 1342 "that the oath or affirmation was adminis
tered or takeli in an irregular manner or that the declarant was not 
authorized to make the statement." 

Two distinct defenses are precluded by this subsection. The first 
deals with the problem previously discussed as to irregularities in the 
administration or taking of the oath and is largely designed to codify 
existing Federal case law. Thus, as under 18 U.S.C. 1621, a mere ir
regularity or technical defect in administering an oath (e.g., a mistake 
in the use or a seal) will not suffice to insulate a person who makes a 
material false statement in an official proceeding from liability for 
perjury. On the other hand, a total failure to administer the oath or 
a total lack or authority in the public official before whom the state
ment was made to require an oath will, as under current law, consti
tute a defense.37 Indeed, in such a case, it can properly be claimed that 
the statement was not made in an "official proceeding." 38 It should be 
noted, however, that a person submitting a written statement purl?ort
ing to be made under oath would be bound by his submission by VIrtue 
of the last part of the definition or the term "statement" in section 1346 
( a) (4), set forth above. This follows the suggestion of the National 
Commission.39 

The second defense precluded under section 1346 (d) provides that 
it is not a defense to a perjury or false swearing prosecntion that the 
declarant "was not authorized to make the statement." This provision 
is designed to deal with a possible defense, not infrequently raised in 
State cases, that the accused did not have proper corporate or official 
authority to sihl'll the :false documents in questIOn even though he did 
sign them. The courts have rejected these claims on the ground that 
one who verifies a statement as if he had authority to swear to it is 
liable ror the ralsehood it contains. This concept has been codified for 
decades in New York using the word "competent." 40 To avoid any 

3G See Final Report, § 1351, Comment, p. 128; Worldng Papers, p. 660. 
30 See, supporting retention of the current law doctrine that no scienter is required as 

to materiality, the statement of Assistant Attorney General Philip Heymann, sl~pra 
note ~2. 

31 See Working Papers, p. 664, and cases cited therein. 
38 "Official proceeding" is defined in section 111. The declarant, however, coule} be 

/rullty of nttemnted perjury If he helieved Or wns recldess as to the fact that the official 
did ha.ve authority to toke oa.ths. Ree Rection 1001. 

3. See Final Report, § 1355 (2) ; Working Papers, pp. 664-665; see also United, States v. 
Ourtis, snpl'll. nole 3; United, /:;tafes v. Obe meie", 186 F.2d 243. 246 (2d Cir. 19(0), cert. 
denle'l. 340 U.R. 951 'l!l511. and P"SPS pite'" t1lerpin. 

<. See People v. Trumpbaur, 64 Hun. 346, 19 N.Y.S. 331 (1892); People v. BOlDe, 34 
Hun. 528, 3 N.Y.Cr. 149 (1885). Apparently no Federal case raising this issue exists. 

51-508 0 - 90 - 25 
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confusion in this area as to the meaning of "competent" (e.g., in
sanity or infancy), the Committee has used the word "authorized" 41 

to carry forward the concept developed in New York around the term 
"competent." 
o. Affirmative De/eme 

Section 1346 (c) provides that is an affirmative defense to a prosecu
tion under sections 1341 and 1342 that the actor "clearly and ex
pressly retracted the falsification in the course of the same official 
proceeding in which it was made if he did so before it became 
manifest that. the falsification had been or would be exposed and be
fore the falsification substantially impaired, affected, impeded, or 
otherwise influenced the course, outcome, or disposition of the official 
proceeding or of a related government matter".42 

This essentially codifies the retraction defense provided by Con
gress in 18 U.S.C. 1623 m!d rejects the principle announced in Un.ited 
State8 v. Norris 43 that a defense of retraction does not exist under 18 
U.S.C. 1621 for perjury. The National Commission urged a similar 
defense, as did the Model Penal Code.44 The defense is designed to 
serve as an inducement to the declarant to voluntarily correct a false 
statement by eliminating the risk or penalty of conviction for perjury 
in order that the truth may be learned:16 Significantly, however, 
stringent limitations have been placed on the availability of the de
fense in order to meet the Supreme Court's specific objections in 
Nor'ris. Thus, as in Nom8, the defense is not made available where the 
proffered retraction is not tendered until it becomes manifest to the 
defendant that the falsification would be exposed. Likewise the defense 
cannot be successfully invoked where the falsification has already 
caused the official proceeding to be substantially affected. In such an 
instance, the crime has had its harmful effect. Therefore, even if the 
actor interposed his retraction quite promptly and without l~nowledge 
of the fact that any adverse consequences have yet ensued, It appears 
just that he be held liable for the result of his deliberate falsification.46 

Under section 303 ( e) no mental state need be proved as to the 
elements of the defense. 

As the defense is denominated as "affirmative," the defendant will 
bear the burden of proving its existence by a preponderance of the 
evidence.47 

In one recent case under 18 U.S.C. 1623, a panel of the Third Circuit 
held that, if the government undertakes to explain the pro
visions of offense of perjury to a witness before he testifies, it must 
also notify him of the recu'ntation provision uncleI' that statute and 
that a failure to do so will warrant dismissal of the charges.48 On re
hearing the court reversed Hs decision and held that a prosecutor need 
not advise a witness of his statutory opportunity to recant. While the 

'1 Cnmnare Final Report, ~ 131Hi (2\. which useR the tp~m ""ompetent." 
uTbe term "government matter" Is defined In section 1346(a) (3) . 
.. 300 U.S. 564 (1937) . 
.. See Working Papers. PP. 665-666 . 
.. See Final Renort. § 1350 (3), United States v. DeZ Toro, 513 F.2d 656. 665 (2d Clr.) 

cert. drnlNl. 42ll TT.R. R2f1 (197"). 
• •• Tbe Committee also clarified tile defense as recommended by the National Commission 
by addlne: t"e wornq "clearlv find e,nres-ly" to modify the phr"se "the actor retracted 
tho fnlslficntlon." This addition Is dpelgned to nvold the posslbillty thnt a s'lbscnuent 
Inronsls+ent statement In the srune official proceeding cnn be claimed to be a retraction 
un)PRS clpor)v Intendpd a,q sllIch. 

4. See the definition of "affirmatiVe defense" In section 111. 
'8 See Unitecl States v. Lardievi, 497 F.2d 317 (ad Clr. 1974). 
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Committee believes that givlng such notice of the opportunity for 
recantation may be desirable in some instances, it does not intend that 
a failure to do so shall result in invalidating a conviction or barring a 
prosecution under this section.40 

6. Juri;;diction 
Section 1341 (c) provides that there is Federal jurisdiction over an 

offense under this section if the official proceeding is a Federal official 
proceeding. This carries forward the current broad scope of 18 U.S.C. 
1621. In addition, extraterritorial jurisdiction is afforded for this 
offense (as under 18 U.S.C. 1621 and 1623), under the operation of 
section 204(c) (2). 
1. GraitfJng 

An offense under this section is graded as a Class D felony (up to 
five years in prison). This carries forward the five-year maximum 
prison sentence imposable under 18 U.S.C. 1621 anc11623, since the 
seriousness of the offense warrants this penalty as opposed to the 
next lower alternative of Class E felony (two years). Moreover, 
Class E felony grading; is used for the offense of making a false state
ment under section 1343. Grading perjury higher than false state
ments will eliminate the anomalous and often criticized feature of 
present law where a lie under oath as to a material matter before a 
court carries the same penalty as an oral, unsworn false statement,so 

The Committee also intends to perpetuate existing In;w under 18 
U.S.C. 1621 that the number of separate crimes of perjury for which 
discrete sentences may be imposed depends upon whether the false 
statements relate to different subjects. Thus, while no more than one 
offense may be created by eliciting a series of false replies to essentially 
the same qnestion,Gl the Federal courts have upheld the finding of 
multiple offenses and the imposition of cumulative sentences where the 
false statements charged related to separate subjects, calling for dis~ 
crete information material to the question under investigation, not
withstanding the :£act tllat the false statements were made on the same 
day under the same oath.52 The Committee considers that the con
trary rule of "one oath, one crime," followed by some States, is un
warrantedly generous to perjurors, since each consciously false and 
material statement in a discrete area of inquiry may substantially im
pair, affect, or impede the proceedings in which it is made. Under 
section 2304(c), however, the aggregate of consecutive prison sen
tences imposed in this situation could not exceed ten years (the maxi
mum term under the next higher grade of offense). 

SECTION 1342. FALSE SWEARING 

1. In General and Present Fede'l'aZ La'l.v 
Present law has no counterpart to the offense proposed in this sec

tion. This section proposes to create a lesser included offense to perjury 

.. 506 F.2d 319. See also. United States v. OuevQs, 510 F.2d 848 (2d Clr. 1975). reaching 
the snme result • 

.. Compare 18 U.S.C. 1621 with 18 U.S.C. 1001. 
01 R~e AI'enn, v. United, Stotes. 226 F.2d 227 (9th Clr. 1955). cert. (feuted. flnO U.S. 954 

(HIM) ; cr. Y"fM v Fniteil States 3li5 U.S. 66 (1957 1 l~nJl1e rule a~ to cont~mpt). 
"'E.g. jllasina v. Unitc(Z Statcs .• ~96 F.2d 871. 879-880 (Rth Cir. 1961) ; RiohMIT8 v. 

TlnitCIT Stofes. 408 1".2d 884 ('5th Clr.). cert. denied, 3115 n.s. (1M (11l69) : T]?titecL-Sta.tea Y. 
Tyrone, 451 F.2d 16. 18 (9th Clr. 1971). cert. denied, 405 U.S. 1075 (1972). 
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of false swearing, defined to reach instances of deliberate lying under 
oath in an official proceeding, but without regard to the materiality 
of the false statement. The Committee considers that the conduct of 
consciously givin~ false testimony is sufficiently blameworthy to war~ 
rant penal sanctlons even if the falsification is not deemed to fall 
within the definition of "material" in section 1346(b) (2). Moreover, 
the concept of materiality is necessarily somewhat imprecise, and in 
some cases, as noted by the senior counsel to the National Commission, 
"prosecutions for perjury have been dismissed, perhaps needlessly, 
because of holdings that the defendant, though he may have lied delib
erately under oath, did not, under the circumstances of the case, lie 
as to material matter. Such difficult cases have led to proposals, such 
as that of the National Conference of Commissioners on Uniform 
State Laws, to eliminate materiality altogether from the definition of 
perjury." 53 

Rather than follow the drastic suggestion of the National Confer
ence of Commissioners, the Committee has retained the requirement 
of materiality for the serious offense of perjury defined in section 1341, 
while eliminating the requirement of materiality for the misdemeanor 
of "false swearing" defined in this section. The National Commission 
and the Model Penal Code also advocated this approach.54 The lack of 
materiality and the resultant lessened adverse influence on the official 
proceeding warrant grading non-material false swearing as a mis
demeanor. 
~. The Offen8e 

Subsection (a) of section 1342 provides that a person is guilty of an 
offense if, under oath or equivalent affirmation in an official proceeding, 
he (1) makes a statement that he knows is f.alse, or (2) affirms the 
truth of a previously made statement that he Imows is false. 

As noted, this section is defined in terms identical to those used in 
the perjury offense under section 1341, except tlmt the additional ele
ment of materiality, present in the perjury offense, has been eliminated. 
Since all the elements of this offense are contained in and have been 
explained in connection with perjury, there is no need to repeat the 
discussion of those elements here, and the foregoing discussion should 
be consulted. 

It should be noted that, although this offense is clearly defined as a 
lesser included offense of perjury, the only time, it would appear, that 
a court could instruct a jury on both the felony of perjury and the 
misdemeanor of false swearing is the situation where materiality de
pends on disputed facts in the case,55 In such an instance, the jury 
could exercise its power of mercy and convict of the lesser offense, 
even if it found the facts to be such as to make the statement material 
and despite the court's contrary instructions in such event. 

It has been suggested that the jury should be able to indulge in 

"" Working Papers, PP. 661-662 (footnotes omitted). See also the cases and diSCUssion 
therein. 

"SeeFinal Report. ~ 1202(1): § 241.2 (P.O.D.1962). 
"" See l!Ian8one v. United I!Itatc8, 380 U.S. 343 (1965). This Is so because, where the facts 

Ilre not disputed, the question of mnterbIlty would be decided by the court as a question 
ot law (see section 1346(b) (2), rather than by the method, where the facts nre at issue, 
of the eourt Instructing the jury as to t:~e elements of materiality and leaving the decision 
of Which crime, If any, has been committed to it on the basis of its resolution of such 
disputed f/tete. 
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such "mercy" in all cases of perjury.56 Such a result, however, would 
not be logical 01' proper where the court finds, pursuant to its function 
of determining materiality where the facts surrounding the issue are 
not in dispute, that the false statement in question is material as a 
matter of law.57 In such a case the Committee does not intend that a 
charge on the lesser offense of false swearing should be permitted. This 
result is consistent with present law regarding the availability of 
lesser included offense instructions.58 

3. Jumdiotion 
There is Federal jurisdiction over an offense described in this sec

tion if the official proceeding (a term defined in section 134:6 (a) (5») is 
a Federal official proceeding. This is identical to the scope of jurisdic
tion under the previous section. As with respect to perjury, extra
territorial jurisdiction for this offense exists by virtue of section 
204(c) (2). 
4. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). As noted above, misdemeanor treatment 
seems appropriate in light of the deletion of the materiality element 
and the consequent Jar'k of proof of a substantial adverse effect on an 
official proceeding. Similar grading was proposed by the National 
Commission. 59 

SEOTION 1343. :r.rAKING A FALSE STATEMENT 

1. In GeneraZ 
This section consolidates a number of existing false statement 

statutes the principal of which is 18 U.S.C. 1001. Largely because of 
the fact that 18 U.S.C. 1001 is presently graded identically with the 
more serious offense d perjury, some courts have tended to narrow 
their interpretations of the false statement provision to exclude vari
ous types of conduct from its purview, based upon the theory that to 
construe the statute broadly would tend to obliterate the distinction 
between false statements and periuI'Y. These narrow interpretations of 
18 U.S.C. 1001, most of which the Committee disapproves, will be ex
plored below. The Committee, following the general recommendation 
of the National Commission, has created a substantial grading distinc
tion between the proposed ofIenses of Perj my (section 1341) and 
Making a False Statement (this section).60 One benefit that is hoped 
'will flow from this more rational grading structure will be to reduce 
the incentive for courts to create exceptions to the coverage under this 
section, which is intended to have broad application. 
1&. Present Federal La1lJ 

As indicated above, the baslc and general false statement provision 
in current Federal law is 18 U.S.C. 1001. There are, additionally, liter-

"" See discussion In Model Penal Code, pp. 113--115 (Tent. Off. Draft No.6, 11157) . 
., See section 1346(b) (2) and the discussion of this provision in connection witll the 

prpviol1S section. 
"" See Ferl. R. Crlm. P. :31 (c) ; SU.1I8onc v. United States, 81tpm note 55: Keeble v. United 

l'ltnteR. 412 U.S. 205. 208 (1973), and cases cited therein. 
G' See Final Report. § 13,,2 (1.), 
"" See Final Rpport, § 1852(2) ; Working Papers, pp. 668-670. The National Commission 

howevpr. proposed to dowoJ!rade the offeORe to a mlsi!pmeanor. whereas the g'l'lldlng 
proposed by the Committee for the most part preserves felony grading for this offense. 

--------------------------
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ally dozens of other specific false statement statutes, scattered 
throughout the United States Code, often including within their co·v· 
erage elements of fraud or theft. These statutes are frequently graded 
lower than the general false statement statute so that the prosecution 
is afforded a ch{}ice of proceedin~ under the general statute, carrying 
it greater penalty, or under one of the specific statutes.S1 This has been 
another cause for criticism of 18 U.S.C. 1001, which reduced grading 
of the general false statement offense should help to alleviate. 

There is no need in this report to review in detail the provisions of 
all the myriad false statement enactments that now exist.62 This sec
tion is meant primarily to replace 18 U.S.C. 1001 and an analysis of 
that statute is adequate to point OUC the basic pr{}blems and issues to 
which this s'ection is directed. 

18 U.S.C. 1001 punishes by up to five years in prison whoever, "in 
any matter within the jurisdIction of any department or agency of the 
United States knowingly and willfully falsifies, conceals or covers up 
by any trick, scheme, or device a material fact, or makes any false, 
fictitious or fraudulent statements or representations, or makes or uses 
any false writing or document knowing the same to contain any false, 
fictitious or fraudulent statement or entry." 

It has been held that, unlike in perjury under 18 U.S.C. 1621, the 
evidentiary requirement of the so-called "two-witness" rule is not ap
plicable to a prosecution under 18 U.S.C. 1001.03 This additional dis
parity between the offenses of perjury and making a false statement 
under 18 U.S.C. 1001 has been cited by some courts as a further basis 
for narrowly interpreting the latter statute. 

One example of a restrictive construction of 18 U.S.C. 1001 con
cerns the J?hrase "within the jurisdiction of any department or agency 
of the Umted States." In United States v. Bmmblett,G4 the Supreme 
Court held that the statute covered a false statement made by a Con
gressman to ,the House of Representatives Disbursing Office. In its 
opinion, the Court broadly stated that the word" 'department' as used 
in this context was meant to describe the executive, legislative, and 
judicial branches of the Government." 05 However, despite the dictum 
in Bramblett, some decisions have held that the statute applies only 
to false statements made in judicial matters that involve the adminis
trative or housekeeping functions of the courts and not a false state
ment that might influence the outcome of a judicial proceeding.os 
These holdings were apparently influenced by the fact that a contrary 

6i See e.g .. Uniterl StateR \'. (filli/anrl, 312 U.S. 86 (1941); Ulliterl States v. FJi8Clt1lLa.lUt, 
396 F.2d 565, 567-nO!l (2d Clr. 1968\ ; OohBlt V. UnUerl Statcs, 201 F.2d 386, 392-393 (9th 
Clr.). ('~rt. rlenled. 841\ n.s. lJII1 (lim:)). 

a. A lenll:thy but nevertheless incomplete, list of specific false stat{'ment provisions otIler 
than 18 U.S,C. 1001 is contained In the Workin~ Papers, nn. 675-6R3. Two IlrlnHfoDal 
stntutes dealing with false statements not set forth in the Working" Papers arp 18 U.S.C. 
911 and 1546. Others Undoubtedly also exist. See, e.g., 26 U.s..C. 9012(d), 42 U.S.C. 1383a. 
1391)nn, and 1396h. 

63 See Unite(/' States Y. J1farchisio, -344 F.2d 653 (2d Cir .. 1965) ; Uniter~ States v. Killial", 
240 F.2d 77 (7th Clr. 1957) ; li'laher \'. Uf/iled State8, 231 F.2d 00 (oth Clr. 1056). 

M 348 U.S. 503 (1955'). 
"" Irl. at 509. 
aa See UnitcrZ States V. Erha.·(tt, 381 F.2d 173. 171i (Oth Clr. HH(7) (stntpment mnde in 

criminnl prosecution) i J.[orga.» V. Ullitea States, 301l F.2d 234 (P.r.. Clr. 1!J62). cert. denied, 
37'3 U.S. 917' (1963) : Uniterl St(lte.s V. Allen, 1\}3 F. Sup!'>. 954 (S.P. Cal. 19(1) ; contra, 
United States V. Stephens, 315 F. Sunn. 100f!, 1010 (W.P. Olela. 1970), All t1.eoe nutllOrlties 
were reviewed In TTnitclI States v. D'A1lIato, 507 F.2d 26 (2rl Clr. 1974), the Conrt holdIng 
that 18 U.S.C. 1001 did Dot apply to n f'lae stntement Ruhmltted In a ll1"ivatc c1Yilllctloll. 
The opinIon mlly be rend, however, ns IntImating Il ditrerent result If the government had 
been n Pllrty to the Ilctlon since it would then h'ave been directly defraudca. 
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outcome would permit the prosecution to avoid bl'inging a perjury 
prosecution by substituting a. prosecution under the false statement 
statute with its similar penalties but without the encumbrance of the 
two-witness rule.67 

The term "jurisdiction" in 18 U.S.C. 1001 has also been construed 
narrowly by some courts in another sense. In F1'iedman Y. United 
States,68 the court held that section 1001 did not penalize the ma.king 
of a knowingly false oral allegation to F.B.I. aO'ents that a local high
way patrol officer had committed violations of the civill'ights laws. 
The court, tlisturbed that a contrary ruling might jeopardize an open 
dialogue between members of the public and law enforcement agents 
and also cognizant that the statute, if construed broadly, would tend 
to eliminate the distinction between perjury and false statements, 
ruled that the matter was not one within the "jurisdiction" of the 
F.B.I. It interpreted that term to refer only to matters over wllich 
a ~vernment agency has regulatory or adjudicatory power-not as 
in If'riedman, sU1J?'a, merely investigatory power .GO 

The analysis in F1ied17wn was rejected in United States v. Adlel',70 
the court holding that it was an offense um1er 18 U.S.C. 1001 to make 
a Imowingly false oml accusation to the F.B.I. of bribery by public 
officials. The court stated.71 

The making of intentionally false statements to the F.B.I. 
calculated to provoke an investigation by that agency may 
cause more "perversion" of authorized agency functions-and 
more harm to individuals-than false pecunial'Y lmd property 
claims which nrc clNl1'ly covered by the statllte:We agree with 
tl)e views of .Tndge "Register, who disscntecl in F'l'iedman, that 
individnn1s acting innocently find in gaoc1 faith, wiD not be 
deterred from volnntarily giving inform nti on 01' making com
plaints to the F.B.I. Insofnl' as the penalty for a violation of 
§ 1001 may excee(l the pena1ty for perjury, the Supreme Court 
statcrl in Gi7Wnnd, supra. that "the matter of penalties lay 
within the discretion of Congress." 312 U.S. at 95. 

Other courts of appeals have also declined to follow the approach in 
F1'iednw'n.72 -

A corollary problem involves the so-called "exculpatory 110" cases. 
In the leading case on the subject, Paternost1'o v. United ;Wates,73 the 
Fifth Circuit held that, even though sworn, a defendant's negative an
swers to an I.R.S. agent's questions as to the defendant's involvement 

67 As previously noted. this section eliminates the former concern, and the discrepancy 
In regard to the application of the two-witness rule has also been rpmovpc] hv abolishing 
this requirement for the perjury ofl'ense (section 1341). See also 18 U.S.C. 1623. 

U8 1174 F.2d .~68 (8th Clr. 1067) . 
• 9 cr. Unitel/, l'Itate.9 v. BeaOl·e. 455 F.2d 1109 (9th Clr. 1972). where the court IIPlrl it 

not a vlolnUoto of 18 U.S.IC. 1001 for a person falsely to deny his identity to an F.B.I. 
ngent who cnme to his door seeking to serve a subpoena. The conrt r""Foned that such 
n denlnl would not "pervert or corrupt" nn authorlzerl function of the F.R.I. siner It would 
not callse the agency to nct. But see Unitea l'Itates v. Goldfine, 5'38 F.2d 815 (9th 'Clr. 1076) 
(Bm1ol-e not npplirahle to fnlRe denhl hy reglstrnnt to ngents of l'e"'llntor~' agency con
ducting in"estlgntlon to detprmlne the mnnnpr in whlph he WitS complying with tile law). 

70 3RO F.2rl 917 (2d Clr.) cert. dented, 389 U.S. 1006 (1067). 
71[(1. at fl22. 
7.J See. renchlng' the snme result as Arllell, United '<!tnfr..~ Y. ],r'.nllr.!·t. ~Ol F.2rl !l4R (5th Clr. 

1974) (elt bano) ; see also Unite,! l'ItntC8 v. Rose. 570 F.2(1 1:\"R. 1:l6R-1fI!l4 (9th Cfr. 1!.l7S). 
the court holding thnt If! U.S.C. 1001 reaches unsworn fnlRe oral statpm~nts that suh
stantially mav Impair baRip. functions entrusted by law to the agency emploJ'ing the officer 
to whom the stntement was ma(le. 

7·':111 F.2d 298 (5th Clr.1962). 
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in criminal activity, where the defendant did not initiate the confer
ence nor volunteer any misinformation, were not "statements" within 
the scope of 18 U.S.C. 1001. The court reached this strained result on 
the grOlmds that a denial of guilt to an investigator that creates false 
statement lia:bility would effectively end "the age-old conception of 
perjury" and that the denial of culpability in these circllllstances 
somehow implicated Fifth Amendment values.74 Once again, it would 
appear that distinguishing between the penalties for perjury and false 
statements would tend to avoid the problem. 

Another problem that has arisen in construing 18 U.S.C. 1001 is 
whether the word "material" applies to every portion of the statute. 
The word appe!1rs only in the first clause, dealing with a trick, scheme, 
or device. The second clause, dealing with false statements, and the 
third clause, dealing with writing or documents, do not use the word 
"material." The vast weight of appellate authority takes the view 
nevertheless that materiaJity must be shown in all prosecutions under 
18 U.S.C. 100l,75 The Second Circuit, however, has taken a strong 
minority stand that a false oral statement or writing need not be 
materiaJ.7G 

The standard for determining whether a statement is "material" has 
been variously stated in terms of whether it has a natural tendency to 
in.flnenc~, or 111 rnpahle of inflnencing, tlw i\(>('iRion of the; tl'ihnnnl in 
making a required determination,71 or whether the falsification is cal
culated to induce action or reliance by an agency of the United States.78 

The test is the intrinsic capability of the false statement itself, rather 
than the possibility of the actual attainment of its end as measured by 
coll ateral circumstances.79 

With regard to scienter, the courts have held that the phrase "know
ingly and willfully" in 18 U.S.C. 1001 does not require proof of any 
evil motive and that even actual knowledge of falsi:ty of the statement 
is not necessary; a conviction can be based on a finding that the de
fendant acted with reckless disregard of whether a statement was true 
and with a conscious purpose to avoid learning the truth.sO 

3. The Offeme 
A. Element8 under para.qraph(a) (1) 

Subsection (a) of section 1343 sets forth three false statement of
fenses in separate paragraphs. The first is the basic statute intended to 

74 See also Uniterl States 'lJ. Schnaidennan, 568 F.2d 1208 (5th Cir. 1978). Paternostro 
has been held inapplicable. llOwever, to exculpatory denials "given to agents of a regula
tory ageucy conducting a criminal Investlgntlon legitimately within its purview." United 
Statc8 v. Golelfine, supra, note 69, at 821. Compare also lIIakonjio-Rttzic v. Uniterl States, 
402 F.2d 836 (Oth Clr. 1968), vacated on other grounds, 304 U.S. 454 (1969) ; Uniterl States 
v. McOue, :lOl F.2d 452 12il Clr.). ~ert. <1enlpd, 370 U.S. 939 (1962); U1titecl States v, 
Isancs, 347 F. Supp. 743" 755-756 (N.D. 111. 1972). 

75 E.g .. Gonzale8 v. Unitp.el States, 2Ro F.2rl 11R (10th Cir. 1960), cert. denied, 365 U.S. 
878 (1961) ; Robles v. United, States, 279 F.2r1 401 (9th Clr. 1060\. cert. denied S6n U.S. 
836 (1961); Uniteel States v. L(1rncca, 24/l ·F.2d 196 13el Clr. 19!17) : F"'eirlI18 v. United 
Statcs, 223 F.2d 598 (D.C. Clr. 1955) ; Rolland, v. United State8, 200 F.2d 678 (5th Cir.). 
Cert. <lenied, 345 U.S. 375 (1953). 

7. United State8 Y. Sllve,·, 235 l!'.2d 375 (2d Clr.), cert. denied, 352 U.S. 880 (1956): 
United Statcs v. 1lIa1"chi8!O. supra note Ga. nt Mo. 

77 See, e.g., Blake v. United, State8, 323 F.2d 245 (8th Clr, 1963) ; Gonzales v. United 
States, slIm'a note 75. 

78 See Uniterl Strrtes Y. Pn.,·ten. 462 F.2d 4.30 (5th Cll'.) , cert. denied, 409 U.S. 083 (,1972) ; 
Unitee/. States v. Eaat, 4161".20 351 (9th Cir. 1069). 

70 See Unitee/. St(1tes Y. Quirk, 167 F. Supp., 8upra note 27, at 464; Brandow v. United 
Stntcs, 26R F.2[1 M9, 565 (9th Cil'. 19,,9\. 

eo See United, Strltes v. Enenberg, 441 F.2d 441, 444 (2d Clr.). cprt. denied, 404 U.S. 904 
(1971) ; Unitee/. Stote8 1'. OIea'·field., 358 F. SuPP. 564, 574 (RD. Pn. 19n). 

------------~--~---~-----

l 
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replace 18 U.S.C. 1001 and the numerous other false statement provi
sions in title 18 dealing with false statements relating to specific agen
cies, matters, or proceedings. 

Paragraph (1) provides that a person is guilty of an offense if "in 
a government matter" he (A) makes a material oral statement that 
he knows is false to a 1)erson who he knows is (i) a law enforcement 
officer or (ii) a person assigned noncriminal investigative responsibil
ity by statute, or by a regulation, rule or order issued pursuant thereto, 
or by the head of a government agency, and, in either case, in fact the 
statement is volunteered or is made aiter the person has been advised 
that making such 'a statement is an offense, (B) makes a material writ
ten statement that he knows is false, (C) omits a material fact that he 
knows is necessary to make a written statement not misleading, or con
ceals a material fact in a (i) written application for a benefit; 1)1' (ii) in 
a registration statement or other document filed or required to be filed 
by a statute, regulation, rule, or order issued pursuant thereto, (D) 
submits or invites reliance on a material writing or recording that 
he knows is false or he knows is forged, altered, or otherwise 
lacking in authenticity, (E) submits or invites reliance on a 
sample, specimen, map, photograph, boundary-mark, or other 
object that he knows is misleading in a material respect, or (F) fraudu
lently uses a trick, scheme, or device that he knows is misleading in a 
material respect. 

The term "goVel'lll1ent matter" is defined in section 1346 (a) (3) to 
ll;ea;t a "matter within the jurisdiction, including investigative juris
dICtlOn, of a government agency,and includes a government record." 81 

This definition is clesignE'd to endorse the broad construction of 18 
U.S.C. 1001 in the Bramblett case, supra, and to reverse the results in 
decisions, such as Friedman and Erhardt noted above, in which 
courts have given restrictive interpretations to the term "jurisdiction" 
in the current law. The CommittE'e considers that fL false statement, for 
example, tending to cause the F.B.I. or the I.R.S. to commence a 
criminal investigation, or a false statement during such an investi
gation, may have consequences at least as harmfnl as the typical falsE' 
stateml'ntR mao" to fL government agency in a chim for money or 
property. As noted in A (UM', ,qupra, it is unrealistic to believe that the 
lack of an exception for 'false statements knowingly 01' recklessly 
given in the course of a criminal inveRtigation w111 inhihit citizens 
from imparting information to law enforcement authorities in goon 
faith. Moreover, the failme to pnnish the making of snch false state
ments wonlc1, in the jndgment of t.he Commit.tee, t.end t.o fl1rther dis
r~spcct for law and, to the extent that it might enCOl1l'age certain 
knowleclgpahle malefactors to He to government investigators under 
j)l'otC'ctcc1 r.ircl1Jnstnnres, wonld also make the tusk Ot law enforcement 
tmnecessarily more difficult.82 

81 The term "government agency" Is expansively defined In section 111. The term "gov
ernment record" is defined in section 1346(a) (4). 

82 See. criticizing Ji'I'Pir/mnl!., Note. Ji'aimes8 in 01'iminal In'veAtiqatiollB Unum' the 
Ti'erlcl'Ol Ji'rrl,qe Stntemmlt .• Stat"te. 77 Co], L. 'Rev. :\1(\. :l23-32ii (1977), S. 1400 and the 
Final Report of the National CommiRslon each Inclllned a sepnrate section rleallng with 
false renorts to a law cnforcement officer that a crime has been committed or impllcnting 
flnother In a crlmc, or to a public servant reRponRihle for (lenling with cmcrj!pncles (e.g., a 

fireman) that an Inclrlent 11as occurred that calls for an emergency resnonse .. Snch comluct 
iR clearly encompnssed within thc ilefinition of "government matter," dls~l1ssed above. and 
"Htllt~ment," defined in section 134G(a) (6), (lIscusserl s1Ipra in connection with section 
11141. 
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Materiality is made an element of each of the offenses in paragraph 
(1). Thus, the Committee has adopted the majority rule andl'ejected 
the view of the Second Circuit that a false oral statement or writing 
under 18 U.S.C. 1001 need not be material. The N !1tional COlmnission 
m!1de a like determillation,83 and retention of materiality as an element 
of these offenses was advocated by the New York City Bar Associ
ation's Special Committee on tIle Proposed New Federal Oriminal 
Oode.s4 In the view of the Oommittee, materiality should be an element 
of all false statement prosecutions where felony treatment is retained 
(as is generally proposed here). Such a requirement also avoids the 
possibility of abusive inquiries by government agencies in areas where 
they have no jurisdiction.85 

The definition of the term "material" in section 1346 (b) (2) applies 
to this section and flection 1341 and is designed in the main to codify 
existing law. (Sec discussion on section 1341.) Howeyer, in this re
gard, the Committee specificaJly disapproves the decision in United 
States v. Beclo1'e,S6 since a false 'denial of identity to an agent seeking 
to serve a subpoena clearly could affect or impede the course, out
come, or disposition of the government matter at issuE'. 

Subparagraphs (A) and (B) together carry forward the aspect 
of 18 U.S.O. 1001 dealing with the making of any false, fictitious, or 
fraudulent statement or representation. Present law generally covers 
false oral as well as written statements, although, as previously 
noted, some cases have construed the current statute as not including 
certain exculpatory denials. The Oommittee has defined "statement" 
in section 1346(a) (6) expressly to include oral statements. Moreover, 
it disapproves the so-called "exculpatory no" cases and does not in
tend to afford such an exception under this statute.87 To the extent 
that the result jn those cases (see, e.g., Paternost1'o v. United States, 
discussed above) turned on a belie;f that the valnes of the Fifth 
Amendment privilege against self-incrimination wonld somehow be 
offended by a finding of liability, the OommHtee notes that such 
reasoning is rebutted by the principle, recently reaffirmed by the 
Supreme Oourt ill the context of a prosecution under 18 U.S.a. 1001, 
that, although a person may decline without pen" lty to respond to a 
queRtion the government had no right to ask him or which might 
incriminate him, he may not with Impunity answer untruthfully.as 
The Committee fully endorses this principle. Accordingly, false ex
culpatory denials, whether oral or written, will be covered under this 
section if they are material. 

Although false oral as well as written statements are penalized 
under this section, the Oommittee. has impoRec1. certajn additional 
requirements with respect to oral false statements to a Jaw en'[01'ce
ment officer or otller person assigned noncriminal investigative re
sponsibility. In order to be guilty of making an oral false state-

83 See Fln'll Report. § 1352, Comment, pp. 130-131 . 
•• Hearings. p. 771l6. 
BG ~ee Working Papers, p. 673. 
so SHlll'a notp 69. 
rn The 'exculpatory no" sltuatlon Is, however, recognized in grading. See section 1343 

(bl (2). 
BS U11ite(1 St"tes. v. Wong, 431 U.S. 174 (1977), and cases cltefl therein: see nTpo crltlclz· 

Ing Pa.tertlo~fro, Note. Fairness in Gri'ninal l1westigatio1l8 UncleI' the Feclel'((l False fUMe
rncnt8 Statute, supra note 80, n t 320-323. 
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ment, the defendant must be shown to have known that the person 
to whom the statement was addressed was a law enforcement 
officer or an individual assigned noncriminal investigative responsi
bility, and the statement must have been volunteered or given after 
the defendant was advised that his making of a .false statement would 
be an offense. The inclusion of these additional elements reflects a 
middle ground between the Friedman court's position that no oral 
statement. to a Federal investigator is within 18 U.S.C. 1001 and 
the contrary view of the AdZer and Lambe1,t courts that such state
ments are and ought to be so punishable. Under the Committee's 
formulation, a significant degree of protection is afforded to the in
dividual in his dealings with Federal government agents, while the 
ability is retained to prosecute those persons who make a deliberately 
misleading statement to a known government agent, where the state
ment is either vohmteered (e.g., a false alarm or an unsolicited false 
accusation that another person has committed an offense) or is made 
after a 'warning, designed to impress on the defendant the seriousness 
of the interrogation and his obligation to speak truthfully, that a false 
statement 'will subject him to criminal sanctions. In short, the addi
tional elements in subparagraph (A) safeguard the individual de
fendant against being entrapped or deceived by a government agent 
into making a false statement, 'while permitting prosecution of per
sons intent upon causing serious mischief through false utterances. 

The National Commission by contrast urged that false statements 
should be principally confined to written statements and the only 
false oral statements punishable should be certain false reports in
tended to implicate another and directed to law enforcement officials.sD 

The Committee disagrees. ForI while it is true that most dealings be
tween government agencies and citizens are eventually reduced to writ
ing: the writings are often not written 01' signed by the citizen l and 
there are certainly sitnations even apart from those involving a crim
inal investigation 90 where oral false statemlents can have serious con
sequences. For instance, an oral false statement to an internal revenue 
tax retUl1l examiner who is responsible only for civil tax liability 
could be misleading to the government and cause a monetary loss. 
Such oral false statements are likely to be a recurring problem and 
should, in the opinion of the Commi! tee, remain criminal. 

The Committee, in section 1346 (b) (4), has included a provision 
requiring that for a conviction for an oral falsE' statement the proof 
that the defendant made the statement must include corroborating 

80 f'pe Final Renort. § § J R2ii. 1 Rii4. For a comparison of the Flnnl Report with section 
134:1! as proposed in'S. 1 of the 94th Congress on this Issue nnd othl'rs, see Note, Orim,ina·l 
Liability iOI' False Statements to Ferleral Law Eniol'cement Of/lcials, 63 Va. L. Rev. 451 
(1977). 

00 '.rhe National Commission proposerl to enrlorse the .;cnernl view in Fri~rl"'all, supra" 
and exclude all statements giVen during the course of a ·crlminal investigation. unless 
made In nn official proceerllng or nnder a legal (luty. See Final Report, § 1352('3). One 
reason itlycn for this resolution of the Issue was the recent passage by Congress of 18 
U.S.C. 1510, punishing o'lstruction of criminal Investiitation by, intc,' alia. misrepre
sentation. the le.gisJlltiyc hlstor.y of which the Commission believed supporte<l in the ,F',·ie(/.
"'WIt resnlts. See Worl,ing Pa~ers, p. 672. However. 18 U.S.C. 1510 Is an ohstruction of 
justice s~atute focnsing not on the potential harm that may flow from a clellberate false 
f'tn-tement hut on the artual impairment or obstruction of a ~overnment fnnction, 18 U.S.C. 
1510 Is rarrlec1 forwarcl in tlle proposerl Corle In section 1·3·22 and 1323. The Oommlttee 
does not believe that t " e enactment of 18 U.S.C. 1510 has any bearing on the proper con
strnctlon of 18 U.S.C. 1001, or, in any event, on the proper breadth to be accorded section 
1343 of this proposed Code. 
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evidence. This is meant to guard against a conviction based solely on 
a "one to one" allegation-the officer's word against that of the 
defendant. It is not intended to derogate from the rule that conviction 
is to be permitted on proof beyond a reasonable doubt. ~t indi~ates 
only tllltt fiomething more than the officer's word alone IS reqUIred. 

It. shon1([ be noted that, while the Committee has extended the scope 
of tllO 1'ILhie statement statute, with respect to written false statements, 
broadly to Itll judicial proceedings, as urged by the National Oommis
sion,ol the oral false statements offense in subparagraph (A) does not 
reach 1'nlsn utterances to a judge or magistrate. Thus, for example, an 
aCCUfi(·tl wllo is interrogated by a committing magistrate as to his com
munity contacts and who gives unsworn, knowingly false answers as 
to llis job or residence would not be punishable under this section. 
The saine is true of a defendant, addrei3sed by the court as to the 
voluntal'ill(~ss of his guilty plea under Rule 11, F.R.Crim.P., who gives 
a knowingly false, unsworn response. Although such false statements 
can be extremely serious, the Committee believes that the better solu
tion is to require the courts, if they believe that a risk exists that an 
acclIsed or other person will lie, to place the individual under oath. 
Following such an oath, any false oral statement may be prosecuted 
und!!!" sl'etion 1341 (Perjury) 01' 1342 (False Swearing). 

SlIhpamgl'aph (C) of paragraph (1) of section 1343 dNtlS with the 
creation of a false impression by the omission of information necessary 
to prevent a material statement from being misleading in a written 
applicat.ioll for it, benefit, in a registration statement or other docu
ment me<l or required to be filed by law, or in a written state
ment 1"CC{11ired to be submitted to secure or modify, or administer or 
implC'ml'nt a government contract. This provision. which r.arries 
forward the concealing or covering up aspect of 18 U.S.C. 1001, ex
pands on a suggestion of the National Commission,92 and is designed 
to make certain that this type of omission in a written statement can 
resn It. in n, prosecutable offense.03 

Snhpnmgraph (D) is also derived from the recommendations ofthe 
N a tioJla 1 Commission and covers the submission of 01' invitation to 
rely 011 n matl?rial writing that is false. forged, altered. etc. This I?ssen
tially ('Hreies forward the aspect of 18 U.S.C. 1001 dealing with the 
making or use of "nny false ,,,ritten documents Imowing the same to 
cOJlbtin any false. fictitions 01' frandnlent statement or entry." The 
term "'fl'audulent': has been deleted as snperfiuonA and aA better r("
sel'vpcl for the proposed Code's sec1'iolls on fraud. 

SubpHmgraph (E), covering the submission of, or invitation to rely 
on a sample. sJ)rcimrn. f'tr. .. that is mislellcling in n mntprin 1 rp8prct, 
was sllggested by the Model Penal Code and is included in the bill, as 
reportl'd~ to assure completeness of co\'erage in the false statement 
sedioll. 

Snbpnl'agraph (F) clrals with misleaoin,g" tricks, schemes, or de
vi(·es. TIle language 11'1 derived from 18 U.S.C. 1001 and has been used 

111 Rf'n ll'llInl Renott § 1352(2) (b). 
I"('f. ", .... klm( Popel's. n. /174, 
n:t Compare section 1761 (a) (2) (Secnrlti('s Offenses\. No ~orl'('snondln<r nroYi~ion !lpnli

cahln til "fill f!llse st!ltPtn('Pts Is Inrlnrlei! In ]/<rht of the Committee's derIsion to ndhere In 
section lR41 to the holding In Brol18toJl. Y. Unite(l Stntes. 400 n.s. :{G2 (1073). that !l 
1lll'I'ully 11'lIe statement, !llbelt designed to crel\te a false Impression, does not constItute 
perJurJ·. _ 
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to prosecute complex schemes the cumulative effect of which is mis
leading in a material manner.IH In the context of this section the 
clause serves a residual :flmction and continues the provisions found 
in both the Final Report and S. 1, as originally introduced in the 
93d Congress.os 

The Committee intentls that (,Ul'rent law be followed as to the lack 
of necessity for any particular kind of proof to establish a violation 
of this section. Hence the so-called "t.wo-witness" rule does not apply 
under this section.oo 

B. O~tlpability 1tnder pamgraph (1) 
The conduct in the various offenses contained in paragraph (1) 

is making a statement (subparagraph (A», making a written state
ment (subparagraph (B», omitting 01' concealing a fact (subpara
graph (0», submitting or inviting reliance on a writing or recording 
(subparagraph (D», submitting or inviting reliance on a sample, 
specimen, mapl photograph, boundary-mark, or other object (subpara
graph (E», and fraudulently using a trick, scheme, or device (sub
paragraph (F». Since no cu1pability standard is specifically desig
nated, the applicable state of mind that must be proved is at least 
"lmowing," i.e., that the offender was aware of the nature of his 
actions.97 

The common element that the conduct was performed in a "gov
ernment matter" is an existing 'circumstance. Since no culpa,bility is 
specifically designated, the applicable state of mind that must be 
proved is at a minimnm "reckless," ie., that the defendant was aware 
of but clisl'egarded the substantial risk that the circul1'lstance existed.DB 

Tho clement of mat·eriality, alsQ ('ommon to all the offenses in this 
paragraph, is similarly an existing Cil'CU111stance. Since materiality is 
declal'ed ill section 1346(b) (2) to be a question of law, no state of 
mindilleed be proved as to this elenrent.Do 

The element that the statement is false (in subpal'l1graph (A»), and 
the equivalent elenwuts in the other c1auRes are also existing circum
stances. Since tl1e culnability is specifically designated as "knowing" in 
this section, the applicable state of mind that must be shawn is that 
the offender was aware or believed that the circumstance existed.10o 

This culpability level, coupled with the requirement that the conduct 
he knowingly engaged in, is slightly stricter than the 8oiente1' needed 
for a conviction under 18 U.S.C. 1001 101 and the proposal of the Na
tional C0111mission.102 The phrase "in fact" precedes the circumstance 
(in subparagraph (A» -that the oral statement was volunteered or 

M See. c.g., Harrison Y. Unite(l States, 279 F.2<1 10 (5th Cir.), cert. <1eniecl, 3M U.S. 
864- (11)(10). 

"'See Flnnl Report. ~ 1352(2) (e); RCCtioll 2-6D2(5) of S. 1 of the 94th CongresR. 
'" See iVorldn~ Paners, n. G67. 
""Sec sections :loa (b) (l) anr1 302(b) (1). 
M See sections ROll(h) (2) nn<1 302(c) (1). 
00 See section 303(<1)'(3). 'rhe desl~nntlon of materiallt:v IlS a question of lnw to he <1e

pi<1e<1 by the court. I •• 'aR In the paRe of neriury. a reileetlon of preRent law. :rn.~ .. United 
I'Itates v. Beman/. GR4 F.2r1 !lUi (2r1 ('ir. 1!)G7) : United Stntp8 v. ]?oml. 322 F.2<1 '5~3 (4th 
Cir.). cf'rr. denle(]. :.175 Tl,S. 953 (1 !lmn : finitc(l Rtrr.tcs v. Olanoy) 276 F.2d 617, G35 (7th 
Clr. 1!l60). rev'd ,~n other ~rotlllds, ·365 U.S. '312 (1061). 

11)0 See "eetion H02 (c)(l\. 
101 flee U11itc(l Stntcs Y. EgenlJel'f1. sllpm note 80. . 
10' Ree working Pl1pel'R, )1. 674. The l'ema.inln~ element in sllbpnrtl~ral}ll (El and IC) t11nt 

the Rtatpmpnt Is "written" IR also an existing circumstance as to which the 'culpability 
stand1artlls at 1enRt "recl'les~." 
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made after the specified advice, so no state of mind must be proved 
as to that circumstance. 

O. EZement8 under parag1'apluJ (IJ) and (3) 
Paragraph (f~) is intended in part to bring forward the third para

graph of 18 U.S.O.l005.103 That statute punishes by up to five years in 
prison whoever makes any false entry in any book, I'eport, or statement 
of a Federal Reserve bank, member bank, national bank, or insured 
bank with intent to injure or defraud such bank, or any other company, 
body politic or corporate, or any individual, or to deceive any officer of 
such bank, or the Oomptroller of the Currency, or the Federal Deposit 
Insurance Corporation, or any agent or examiner appointed to eXllimine 
the affairs of such bank, or the Board of Govemors of the Federal 
Reserve System.1M 

Paragraph (2) provides, more simply, that a person is guilty of an 
offense if in a credit institution record, with intent to deceive or harm 
the government or a person he, as an agent of such credit institu
tion, engages in any conduct described in subparagraphs (B) through 
(F) o£paragraph (1). 

Although 18 U.S.C. 1005 is written in terms of "whoever," the Com
mittee has limited the class of persons covered to agents of credit 
institutions since only such persons would have access to credit institu
tion records. The concept of an "agent" is expansive under the defini
tion in section 111 and means a person authorized to act on behalf 
of another person (a term itself defined to include an organization), 
and includes a partner, director, officer, manager, and representative.; 
and, except for purposes of receipt of service of process, a servant ann 
employee. This offense thus continues to guard against the serious 
consequences that may attend the making of material false statements 
by persons acting for or on behalf of a credit institution.106 

Paragraph (3) of section 1343 is designed, with some modifications, 
to carrv forward 18 U.S.C. 1014, as amended in 19'10, which covers a 
category of serious false statemt'nts that cannot be reached by the 
proposed definition of "government matter." 

18 ,u.S.C. 1014 pnnishes by up to two years in prison whoever 
knowmgly makes any false statement or report, or willfullv overvalues 
any land, property, or security, upon anv application, advance, loan, 
etc., for the purpose of influencing the action of a number of enumer
ated agencies, including various agricultural corporations and finan
ciaJ institutions the deposits of which nre Federally insured. It is the 
inclusion of these latter financial institutions whose deposits are Fed
c/'ally insl1l'ed that rcrplires special covet'age under paragraph (3), 
since the other ins6tutions listed, in which the government has a pro
prietary interest, are within the definition of "government matter" in 
section 1346(a) (2). 

Paragraph (3) provides that a pe,rson is guilty of an offense if, in a 
statement intended to influence the action of a cred.it institution, he 
engages in any conduct described in paragraph (1) (B) through (F). 

103 Otller aspects of 18 U.S.C. 1005 are covered In section 1744. 
10{ F.lragraph (2) also carr'es forward the "makes nny false entry" aspect of 18 U.S.C. 

1006. a related st/ltllte that also has a five-year maximum prison penalty. 
lOG The phrases "creiflt Institution" and "credit Institution record" are discussed in con

nection with paragraph (3) infra. 

---l 
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The term "credit institution record" is defined in section 1346 (a) (1) 
to mean a record, book, or statement of a credit institution that is kept 
in the usual course of business by an agent of such institution. The 
term "credit institution" itself is not defined, but the term acquires 
meaning by reference to the definition in section 111 of "national credit 
institution" (used in the su"\:)section of this section dea1ing with juris
diction) which lists a variety of Federal and Federally insured finan
cial institutions, including those enumerated in 18 U.S.C. 1014.106 

Paragraph (3) carries forward the essential scope of 18 U.S.C. 1014. 
No limitation is placed on the types of actions of a credit institution 
that may be intended to be influenced. Since the list of classes of 
transactions in 18 U.S.C. 1014 that might be the subject of criminal 
inte.nt was apparently meant to be exhaustive, the same result is at
tained in simpler fashion by omitting any mention of such specific 
classes.1.07 The conduct described in subparagraphs (B) through (F) 
of paragraph (1) roughly corresponds to the phrase "makes any false 
statement or report" in 18 U.S.C. 1014 but is perhaps more definite, as 
well as inclusive, in the kinds of falsifications and misleading repre
sentations that are covered. 

D. Oulpabilityunae'l'pa'l'ag'l'aphs (93) and (3) 
Tht' ('onflnct in paragraphs (2) and (3) is engaging in any conduct 

described in subparagraphs (B) through (F) of paragraph (1). 
Since no culpability level is specifically designated, the applicable 
state of mind that mnst be proved is at least "knowing," i.e., that the 
offender was aware of the nature of his action.10B 

The element in paragraph (2) of an intent to deceive or harm the 
government or a person and the element in paragraph (3) of an intent 
j 0 inflnence thn action of a credit institution state the pal'ticnlnr pur
poses for which it must be established that the respective comluct was 
pC'dormerl. 

The remaining elements (e.g., in paragraph (2) that the conduct 
related to a credit institution record) are existing circumstances. As 
no culpability standard is specifically set forth, the applicable state 
of mind that must be shown is, at a minimum, "reckless." i.e., that 
the offender was aware of but disregarded the substantial risk that the 
circumstances existed.109 

4. Affi'l'mativ8 Defense 
Section 1346 ( c) (2) provides that it is an affirmative defense to a 

prosecution under section 1343 that the actor clearly and expressly 
retracted the falsification and communi0ated the retraction to the 
same individual, agency, or institution to which it l1Ud been communi
cated, if he did so within seven calendar days after the falsification 
had been received, and if he did so before it became manifest that the 
falsification had been or would be exposed and before the falsification 
substantially impaired, affected, impeded, or otherwise influenced the 

106 This definition is endorserl by the A.B.A. Committee on Reform of Federal Criminal 
Laws of the Criminal Section. Henrings DD. 5789. 5807. 

10'1 ~ee United Stutes Y. Saoatino, 485 F.2<l 540, 542-544 (2d Cir. 1973), cert. denied, 
41fi n:s. 948 (1974). 

10' See sections 30:l(b) (1) anr] 302(b) (1). 
100 See sections 303(b) (2) and 302(c) (1). 
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course, outcome, or disposition of the government matter or credit in
stitution action, or of a related government matter or official 
proceeding._ 

Present Federal law does not include a retraction defense for making 
a false statement. The National Commission, however, proposed afford
ing the same retra.ction defense for this offense as for perjury,uo '1'he 
Committee, although concurring in the general policy decision to estab
lish a retraction defense in this area, has concluded that the defense 
should be more limited than for perjury in view of the fact that the 
false statement offense reaches beyond the formal context of an "official 
proceeding." The "official proceeding" context provides a manageable 
framework in which to determine the issues whether the retraction 
was made before it became manifest that the falsification had been or 
would be exposed, and whether it substantially impaired, affected, etc., 
the course, outcome, or disposition of the government matter, etc. 
Hence, there is no need to impose a time limit within which the retrac
tion must occur. Because a false statement under section 1343 may not 
involve an official proceeding, the Committee deems it appropriate 
to require that the retraction be made within seven calendar da.ys, 
in addition to the other requirements of the defense, in order to facili
tate the practical resolution of those issues. 

Since the defense is denominated as "affirmative," the defendant will 
bear the burden of proving the elements thereof 'by a preponderance 
of the evidence.l11 
5. Jurisdiction 

There is Federal jurisdiction over an offense in paragraph (1) in 
two circumstances. The .first is if the government is the government of 
the United States. The terms "government" and "United States" are 
broadly defined in section 111, the former so as to include, inte1' alia, 
the legisla.tive, executive, and judicial branches and any subdivision 
of the foregoing. Hence, this section in its jurisdictonal aspects is at 
least as broad as 18 U.S.C. 1001 as interpreted in the Bramblett case, 
supra. 

The second circumstance is if the government is a State, local, or 
foreign government find the falsity constituting the offense is that 
the declarant is a citizen of the United States. This carries forward 
in part the present coverage of 18 U.S.C. 911 which makes it a three
year felony for any person to falsely and willfully represent himself 
to be a citi.zen of the TTnited States.l12' 

This statute currently reaches those aliens who lmowingly lie about 
their citizenship in any governmental matter, whether Federal, State, 
or local, as well as false statements in non-governmental matters. 
The two most pro~ecuted situati.ons concern aliens who lie about their 
citizenship in order to vote in Federal and State elections and those 
who 11e in orarr to 0btain private rmployment. 

This subsection earries forward in the Code Federal cognizance over 
the first situation, but not over the second. 'rhis is in accord with the 

110 Spe Finn! Rpport. ~ 135;;(3). 
111 Spp th(' dpftnHfon of "offirmfltlve dpfpnse" In ~eptlon 111. 
112 18 U.S.C. 911 has also been discussed in connection with section 1303. 
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re~mm~ndatiQn of the National Commission 113 and appears appro
priate SIllce the perjury and fah,e statements provisions are designed 
to ~eal with falsehood i.nvolving .goverJ?ll.entalmatters, ~ot p~vate 
~ffaIrs. False representatIons of cItIzenslllp III order to obtam a prIvate 
Job may be properly left for prosecution by State or local authorities. 

As under ·present 18 U.S.C. 911, this jurisdictional provision covers 
only the case where: the ~ec1arant falsely claims to be a citizen; it does 
not extend to the SItuatIon where one person makes 'a false statement 
that another in~ividual is 'U citizen. Such cases will be relatively rare 
and the CommIttee sees no need now to enlarge Federal jurisdiction 
to cover tJhem.1l.4 

In addition to the foregoing jurisdictional purview, there is extra
territorial jurisdiction over an offense in paragraph (1) pursuant to 
the provisions of section 204 ( c) (3). 

With respect to the offenses in paragraphs \2) and (3), there is 
Federal jurisdiction if the credit institution is a 'national credit insti
tution," as defined in section 111, or a small business investment com
pany, as defined in 15 U.S.C. 662. As previously indicated, the defini
tion of "national credit institution" includes virtually every financial 
institution the transactions of which the Federal government has a 
substantial interest in protecting and carries forward the current 
broad scope of 18 U.S.C. 1014. Small business investment companies, 
which are not embraced within the definition of "national credit in
stitution" general'ly, are included here in order to preserve the cover
age of 18 U.C.C. 1006 and 1014. 
6. Gmiling 

As noted in connect.ion with section 1311, the penalty structure con
cerning perjury and false statement offenses in current law is clearly 
anomalous. Perjury, which requires a sworn statement under oath 
before a competent t6bllnal, officer, or person, is punishable by five 
years' imprisonment and a $2000 fine; false statement, on the other 
hand, also carries a maximum five-veal' prison sentence but has a 
higher fine-$10,000. Yet, the larter Statute requiTes no oath or com
petent tribunal, only tllat the matter be within the jurisdiction of any 
department or agency of the United States. This similarity in penalty 
for disparate offenses has been a .major reason why courts have 'been 
reluctant to give 18 U.S.C. 1001 the 'broad construction that, abstractly, 
it would seem to warrant, since to permit the application of 18 U.S.C. 
1001, e.g., to legislative and judicial proceedings, would permit a con
viction carrying the same penalty as perjury but without the necessity 
to prove other elements of this offense required under the perjury 
statute,11G 

UO Where the A'overnment is the government of the United States. the conduct would 
be encompassed within the first jurisdictional circumstance. In addition, if the false rep
resentation enabled the allen to elude inspection or to obtain entry into this country. the 
conduct could be punished under section '1211. Final Report section 13'52(5) (b) is n 
comparable provision. The Final Report proposal, however, unaccountably omits the 
situation where the I!overnment is a foreign government. The Committee has continueli 
jurisdiction in this circumstance in view of the clear Federal Interest to be vindicated. 

U4 If the fnlse statement was in support of an alien's illegal entry into the Unitecl States, 
or other offense (including a viOlation of this section), the declarant could be guilty as an 
accomplice nnner section 401. 

ltr. In acldition, as observe(l before, the two-wituess rule. applicable to perjury under 18 
U.S.C. 1621, has not been held applicable under 18 U.S.C. 1001. 

51-508 0 - 80 - 26 
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The National Commission proposed to remedy this situation-and 
thereby remove the incentive to construe the false statements statute 
in an artificial and niggardly fashion-by grading perju!y as a seven
year offense and false stat,ements at the next lower level, I.e., a Class A 
(one-year) misdemeanor. The Committee concurs with the genera] 
concept of creating a significant grading difference between perjury 
and false statement offenses. However, the Commission's scheme re
sults in a severe downgrading of the penalty for false. statements pro
vided by current law and, even more importantly, alters the congres
sional judgment-in which the Committee, with a minor exception, 
continues to adhere-that the deliberate making of a false statement 
should be a felony rather than a misdemeanor. 

It was to take account of just this type of situation and to avoid this 
sort of unnecessarily sharp diminution in penalty that the Committee 
created an intermediate felony range (Class E) between the five
year 'and one-year classification. Thus, an offense under this section 
will generally be graded as a Class E felony (up to two years in 
prison). This has the effect of preserving the exishn~ felony treatment 
of the offense while still creating a substantial distmction between it 
and perjury, which is ,graded at a five-yea,r level. The Committee deems 
it appropriate to retam felony grading for false statements in view 
of the fact that misdemeanor punishment does not seem an adequate 
deterrent to or vindiction of a variety of false statements the net effect 
and purpose of 'which may be to cause a govemment agency to award 
a contract or confer a benefit involving a very large sum of money. 
False accusa;tions of crime and the like, whioh may cause an agency 
to commence or cease an investigation, a,lso must be regarded as serious 
criminal conduct warranting more than mere misdemea,nor grading. 
The sole exception is the pure exculpatory "no" situation where the 
statement was given to a law enforcement 'officer during the course of 
an investiga;tion of an offense or possible offense, and Clonsisted of a 
denial, unaccompanied by another false statement, that the declarant 
committed or participated in the commission of such offense, In these 
circumstances, the offense is graded as Class A misdemeanor (up to 
one year in prison). Although, as previously remarked, the Committee 
does not consider that a person has a right to lie about his own involve
ment in criminal activity,116 the somewhat natural propensity to do 
s<>---'Particularly in the context of an oral response to a law enforce
ment agent's on-tlhe-spot interrogation-is deemed to warrant a less 
severe punishment, since such an exculpatory denial is not as likely 
as other false statements to be taken at face value and thereiby to 
impede or affect the course or outcome of the criminal investigation. 

SECTION 1344. TAMPERINO WITH A GOVERNlIIEnT RECORD 

t. In General and Present Federal Law 
This statute consolidates a number of offenses fonnd in various titles 

of the United States Code concerned with improper lumdJing of gov
ernment records. The basic statute is 18 U.S.C. 2071 which covers 
all government records; that section is overlappec1 by 18 U.S.C. 1506, 
which deals specifically with judir.ial records. In addition, while some 

114 See United State8 v. Wa'IIU, 8upra note 88. 
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acts now covered by 18 U.S.C. 641 (involving tlleft or embezzlement 
of government records) would generally be prosecuted lmder the theft 
provisions of chapter 17, there also exists potential coverage under this 
section. 

18 U.S.C. 2071 punishes by up to three years in prison whoever will
fully and unlawfully conceals, removes, mutilates, obliterates, or de
stroys or, with intent to do so, takes and carries away, any records, 
proceedil1f!;, map, book, paper, document, or other thil1~ filed or de
posited WIth any clerk or officer of a court of the Uuited States or in 
any public office, or with any judicial or public officer of the United 
States. It also makes it a three-year offense for whoever, having the 
cllstody of any such record, etc., willfully and unlawfully conceals, 
removes, mutilates, obliterates, falsifies, or destroys the same. 

The term "willfully" in this statute has been construell to require 
some knowledge by the defendants that their actinns arC' in violation of 
law, but not to require proof of any evil motive so that a belief in 
the moral correctness of the conduct does not immunize the person 
performing it from criminalliability.l17 

The purpose of 18 U.S.C. 2071 hilS been held to be to prevent con
duct that deprives the government of the use of its records. Because 
of this purpose, the statute has been construed as not extending to 
the act of unauthorizedly photocopying government documents, where 
the documents themselves were not removed from the premises 01' 

altered in any way.us It has been noted, however, that the act of 
photocopying might well be sufficient to constitute the offense of theft 
under 18 U.S.C. 641.119 

18 U.S.C. 1506 punishes by up to five years in prison whoever, inter 
alia, feloniously steals, takes away, alters. falsifies, or otherwise avoids 
any record, writ, process, or other proceeding, in Ilny court of the 
United States, whereby any judgment is reversed, made void, or does 
not take effect. This statute, which is seldom used as n prosecutive 
vehicle. is carried forward in part also nnder sections 1 ~21) (Tamper
ing with Physical Evidence) and 1731 (Theft) of the proposed 
Code.120 

~. The Offense 
Su bsection (a) of section 1344 provides that a person is guilty of an 

offense if h(' n It('rs. c1('stroys. mutilates, ronrC'als. removes, or otherwise 
impairs the physical integrity or availability of a government record 
with intent to impair its availability to the Federal government. 

The term "government record" is defined in section 1346 (a) (4) to 
mean a record. document, or other object (A) belonging to, or re
ceived or kept by, a government for information or record purposes. 
or (B) required'to be kept by a person pursuant to a statute or a reg-

111 See United, States v. M01Jlan, 417 F.2d 1002, 1004-1005 (4th Clr. 1969), cert. denied. 
397 U.S. 910 (1970): United, ll/ateR v, Orlllen. 4;)4 F,2el a86, ::190-392 (7th Clr. 1971): 
United Statea v. SlmpRon, 400 F.2el filo, filS (9th Clr. 1972), ThpRP CAReR 011 nrose In the 
ron text of prospcutlonR of pp.rsons for elp"troyln~ rpcori4. of the Splertive ServIce System 
In whl('h Imowlp;lr!p of tho lnw wno PllnPNlprl 

118 United, States v. ROSI!CI', 352 F. Supp. 9,15, 919-922 (S.D.N.Y. 1972), aff'd and re
mnnded for reRpntpncln~. 480 F,2el1213 (2el Clr. 1973). 
mUdU~U~ . "0 See also 18 U.S.C. 641 and 1361. The latter section deals with the destructIon of 

j10vernment propprty (Inrlllelln~ r('ror(ls> nnri I~ rnrrieel forwnrel In sections 1701-1704 of 
thl' propospel Code. Thp formpr HP('tlon covers theft nnd embez~lement of government 
records and Is brought forward principally In section 1731. 
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ulation, rule, or order issued pursuant thereto, or pursuant to a con
tract or grant. 

The offense is written so as generally to follow the recommendation 
of the National Commission 121 and to implement the Committee's de
cision to punish hereunder any act, done with the re.quisite intent, 
which lessens the physical integrity, usability, or accessibility of gov
ernment records. Thus the term "otherwise impairs" in this section is 
designed to reach all conduct of the type just described.122 The fact 
that, despite the defendant's conduct, the government may retain 
equivalent access to the information contained in the record that was 
destroyed, altered, removed, etc., does not render the defendant's action 
any less culpable and hence was rejected by the Oommittee as the basis 
for a defense. Moreover, equivalent access to the information may not 
remove the harm in the defendant's crime since having the informa
tion available in the form of the particular record that was impaired 
may have independent importance, such as in terms of unsuitability 
in an official proceeding. 

The Oommittee emphasizes thart this offense deals solely with the 
protection of government records to preserve their availability for 
official use. It is not intended as, and plainly is not susceptible for use 
as, a vehicle for punishing mere possession of government records or 
for preventing reporters from obtaining information contained ill gov
ernment records. A fortiori, the provjsion has no application to the 
publishing of information obtained from a government record. 

The National Oommission used the phrase "without lawful author
ity" in its definition of the offense. HOWe\Ter, the Oommittee has 
rejected this language since the defense of public authority is avail
able to a public servant charged with violating this section.123 In addi
tion, a private person who is required to keep a government record is 
protected if he destroys the record pursuant to official authority, since 
under the definition in section 1346 (a) (4) (B) the record would no 
longer be a "government record." 

The Committe" specifically endorses the interpretation placed on 
1 B U.S.C. 20'71 in United State8 v. Rosner, supra, and does not intend 
that merr acts of photocopying or'photographing government records 
be punishable under this section. As noted in Rosner, the basic wrong
doing h1Vohreo -in photocopying n government record does not relate 
to the impairing of the physical integrity of the record but to the 
unlawful capture of its contents. 

The -conduct in this section is -altering, mutilating, concealing, re
moving, destroying, or otherwise impairing the integrity or avail
ability of a l'e('ord. Since no culpability level is specifically prescribed, 
the applicable state of mind that must be shown is at least "lmowing," 
i.e., that the offender was aware of the nature of his action.124 The 
"with intent" phrase sets forth a particular purpose for which it must 
be proved that the defendant engaged in the conduct. 

121 See Final Report. § 1356. 
". Impairing the availablllty of a record Is not, however intended to reach Instances 

in whiph a. person fails to maintain a record as required by law. "Impairs the ... nvail
ability" Implies the existence of a record as well as the performance of some affirmative 
conduct, e.~., disguising. with respect to suph record. stntutes punishing failure to main
tain records. e.l! .. 7 U.S.C. 221. 205(c). 2146(c), and 2919(c). are retained ns offenses 
outsic1p tlt]p 11'1. f'pp 31~n sprtlon 1~4r. (FnilJllg to Kppp D GOyprnlllPl1t Rpcord), infra. 

123 See section 501. Where authority Is not clnlmed. however, there seems no reason why 
the prosecution shol1l(l be reouirerl to prove the defendant's lack thereof. 

"" See sections 303(b) (1) and302(b) (1). 
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The element that the record is a "government record" as defined in 
section 1346 is an existing circumstance. Since no culpability standard 
is set forth in this section, the applicable state of mind to be proved is, 
ata minimum, "reckless," i.e., that the defendant was <conscious of but 
disregarded the substantial risk that the circumstance existed, the risk 
being such that its disregard constituted a gross deviation for the 
standard of care that a reasonable person would exercise under the 
circumstances.125 

The Committee considers that the construction placed upon the term 
"willfully" in 18 U.S.C. 2071 by some courts as requiring knowledge 
that the conduct is unlawful is at odds with the general principle that 
knowledge of the law is not an essential requisite of criminal liability. 
Thus it will be sufficient for criminal liability under this section if a 
person knowingly engages in the prohibited conduct with the pre
scribed culpable intent, being reckless as to the kind of record at issue. 
3. Jurisdiction 

There is Federal jurisdiction over an offense in this section if the 
government record is n Fedeml government record. This carries for
wnrd the extent. of subject matter jurisdiction currently in 18 U.S.C. 
2071. 
4. Grading 

An offense under this section is graded as tL Class E felony (up to 
two years in prison) if the record, document, or other object belongs 
to, or is received or kept by, a government for information Dr record 
purposes. This is similar to the present penalty level in 18 U.S.C. 
2071 and parallels the grading found in section 1325. The offense is 
graded as a Class A misdemeanor (up to one year in prison) if the 
record, document, or other obieat is required to be kept by a person 
pursuant to a statute, or a rule, regulation, or order issued pursuant 
thereto. This reflects the Committee's judgment that the offense is less 
serious if the record is one over which the government itself does not 
have physical custody. 

SEOTION 1345. FAILING TO KEEP A GOVERNl\IENT REOORD 

.1. In Geneml and Present Federal law 
This offense has no counterpart in present Federal law. It is de

signed to complement the new jurisdictiona.l base added to section 1731 
(Theft), permitting Federal prosecution of certain thefts from fed
erally funded programs, by creating a lesser misdemeanor crime of 
failing to maintain a government record required to be kept as a con
dition of receiving Federnl benefits, if such failure is done with intent 
to defraud. The experience of prosecutors within the Department of 
.J ustice is that, quite frequently, persons engaged in theft or fraud 
involving government programs attempt or are able successfully to 
"cover their t.racks;' and thereby avoid prosecution for the more seri
ous fraud offense, by consciously, and with fraudulent intent, failing 
to keep adequate records as required bv the program. This offense is 
aimed at deterring such conduct and affording a basis for prosecution 
and punishment when it does occur. 

12" See sections 303(b) (2) and 302(c) (1). 
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93. The Offense 
Subsection (a) provides that a person is guilty of un offense if, being 

an agent of an organization, or a State or local government agency, 
that IS required to m.ain~ain a government rec~)l'~l as. a result or. C~)ll
dition of sueh orgamzatIon's or agency's admmlstermg or receIvmg 
benefits pursuant to a Federal program through a grant, contract, a 
subsidy, a loan, a guarantee, insurance, or another form Federal assist
ance, he fails to maintain such a government record with intent to 
defraud. 

The terms "agent", "organization", "State", "local", and "govern
ment agency" are defined in section 111. The term "government rec
ord" is defined in section 1346 (a) (4) and specifically includes It 

record, document or other object required to be kept by a person pursu
ant to a contract or grant, or pursuant to a statute or regulation issued 
thereunder. The conduct in this section is failing to maintain a record. 
Since no culpability level is specifically prescribed, the applicable min
imum mental state that must be proved is "knowing", that is, that the 
offender was aware of the nature of his actions.12u By "failing to main
tain" the Committee intends more than just a failure to keep any rec
ords. Failing to maintain would also include the keeping of inadequate 
or incomplete records. The "intent of defraud" clement-denoting 
the particular purpose for which it must be shown that the defendant 
engaged in the conduct-assures that the offense will not be applied 
overbroadly to punish mere breaches of contract or of statutory obliga
tion so far as the keeping of records is concerned, even though done 
deliberately, so lonO' as no intent to defraud is present. 

The element that the record is a government record as defined in 
section 1346, as well as the remaining elements embodied in the phrase 
"being an agent . . . federal assistance" are existing circumstances. 
Since no culpability standard is specified, the applicable mental state 
is at least "reckless", i.e., that the. defendant was aware of but disre
garded a substantial risk that the circumstances existed.127 
3. Jurisdiotion 

This section contains no subsection setting forth the e.xtent of juris
diction. Accordingly, pursuant to the provisions of section 201 (2) (2), 
there is Federal jurisdiction over the offense if it is 'committed within 
the general or special jurisdiction of the United States. 
4. G1'adimg 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). 

SEOTION 1346. GENERAL PROVISIONS FOR SUBOHAPTER E 

This section contains general provisions applicable to the offenses in 
this subchapter, including certain definitions, defenses, and provisions 
dispensing with proof requirements. An these provisions have been 
discussed in connection with the sections to which they apply, and 
t,here is no need to repeat that discussion here. . 

126 See sections 303(b) (1) and 302(b) (1). 
L"? See sections 303(b) (2) and 302(c) (1). 
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SUBOHAPTER F .-OFFIOIAL CORRUPTION AND IN~IMIDATION 

(Sections 1351-1359) 

This subchapter consolidates a number of bribery and conflict of 
interest offenses in chapter 11 of title 18, United States Code, involv
ing public officials, as well as certain offenses aimed at influencing or 
retaliating against public officials by force or intimidation. Bribery of 
persons en~aged in nongovernmental activities is covered in subchap
ter F of chapter 1'l of the proposed Code. In addition, bribery of, 
tampering with, or retaliating against a witness or informant is dealt 
with in subchapter C of chapter 13, discussed above. Bribery of voters, 
which also poses unique problems in terms of defining the offense, is 
dealt with separately in subchapter B of chapter 15.1 

The offenses in this subchapter are Bribery (section 1351), Graft 
(section 1352), Trading in Government Assistance (section 1353), 
Trading in Special Influence (section 1354), Trading in Public Office 
(section 1355), Speculating on Official Action Or Informa,tion (section 
1356), Tampering with a Public Servant (section 1357), and Retaliat
ing against a Public Servant (section 1358). Section 1359 contains gen
eral definitions and other provisions for the foregoing offenses. 

SEOTION 1351. BRIBERY 

1. In General and Present Federal L(]!UJ 
This section is principally designed to replace 18 U.S.C. 201 (b) and 

(c). In addition, the bribery aspects of 18 U.S.C. 1511 and 1952 will be 
carried forward in this section. Other statutes outside title 18 punish
ing bribery of specific classes of Federal public servants will be re
pealed as unnecessarily duplicative.2 

As drafted by the Committee, this section reflects-with refine· 
ments-some of the changes suggested by the National Commission,3 

On the whole, however, most of the basic features of current 18 U.S.C. 
201(b) and (c) have been retained.4 

18 U.S.C. 201 (b) punishes by up to fifteen years in prison whoever. 
directly or indirectly, "corruptly gives, offers or promises anything of 
value to any public official or person who has been selected to'be a pub
lic official, or offers or promises any public official or person selected to 
be a public official to give anything of value to any other person or 
entity, with intent-(1) to influence any official act; or (2) to in
fluence such public official or person who has been selected to he a 
public official to commit or aid in committing, or collude in, or allow, 
any fr~ud, or make opportunity for the commission of any fraud, on 
the Umted States; or (3) to induce such public official or such person 

who has been selected to be a public official to do or omit to do any 
action in violation of his lawful duty." 

18,U.S.C,. 201 (c) punishes by an identical penalty whoever, being a 
publIc offiCIal or person selected to be a public official, directly or ill-

~ See Working Papers, pp. 689-690. 
2 See, e.g., Working Papers, p. 685. for a partial list of such statutes. 
3 See Final Report. § 1361. 
'18 U.S.C. 201 (d) 'and (e), and (h) and (1) deal with bribery of witnesses and are 

covered in sections 1321-1327 of the proposed Code. 
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dire~tly, "cor~uptly asks, solicits, seeks, accepts, receives, or agrees to 
receIve anythm~ of value for himself or for any other person or en
tity, in return tor: (1) being influenced in his J?erformance of any 
official act; or (2) being influenced to commit or aId in committing, or 
to collude in, or allow, any fraud, or mr.ke oP1?ortunity for the com
mission of any fraud, on the United States; or (3) being induced to do 
or omit to do any act in violation of his official duty." 

The term "public official" is defined in 18 U.S.C. 201(a) to mean a 
Member of Congress or the DeleO'ate from the District of Columbia, 
or Resident Commissioner, either before or after he has qualified, or an 
officer or employee or person acting for or on behalf of the United 
States, or any department, agency or branch of government thereof, 
including the District of Columbia, in any official function, under or 
by authority of any such department, agency or branch of govern
ment or a juror.5 

The term "person who has been selected to be a public official" is 
also defined in section 201 (a) and means any person who has been 
nominated or aP1?ointed to be a public official, or has been officially in
formed that he wIll be so nominated or appointed. 

Finally, the term "official act" is defined in section 201 (a) to mean 
any decision or action on any question, matter, cause, suit, proceeding, 
or controversy, which may at any time be pending, or which may by 
law be brought be.fore any public official, in his official capacity, or in 
his place of trust or profit: 

Section 201 (b) is, of course, violated even though the official offered 
a bribe is not corrupted or the object of the bribe cannot be attained.s 

While a specific intent to influence official action must be shown, it is 
not an element of the offense that the briber knew that the person to 
whom he was offering a bribp was a Federal rather than a State officiaJ.7 
With respect to the solicitation or demand of a bribe by a public official, 
section 201 ( c) is violated even though the official did not have 
authority to make a final decision, provided that his advice and 
recommendation would be influentia1.8 Apparently, 18 U.S.C. 201 (b) 
and (c) would reach even situations where the performance of a 
purely ministerial act was involved (e.g., the recording of a properly 
presented deed), in view of the broad definition of "official act" in 
section 201 (a) . 

18 U.S.C. 1952, the Travel Act, punishes by up to five years in prison 
whoever t.ravels ill interstate or foreign commerce or uses any facility 
in such commerce, including the mail, with intent to (1) distribute 
the proceeds of any unlawfnl activity, (2) commit any crime of vio
lpnce to further any unlawful activity. or (::3) otherwise promote, 
manage, establish, carryon. or facilitat'e the promot.ion, management, 
('stablishment, or carrying on, of any unlaw.ful activity, and thereafter 

• ::::~e Uniteil States v. Del TOI'O, 513 F.2d 656 (2d Clr.), cert. denied. 423 U.S. 826 
(1!l75). Interpreting' this definition as not extenrlin'l' to a city employee working on a 
federally funded proiect with ultimate supervision in a Fe(leral ai:enc~'. The Del Tol'o reRnIt 
is cft'ectivclv renrserl hv means of the arlrlitlon of jurisrtictlonal bases to sections 1352 
(Graft) and 1751 (Commercial Hrlbery) to cover bribery of persons who administer 
federally funderl programs. 

• See United State8 v. Jacob8, 431 F.2d 754, 759-i60, (2d Clr. 1970). CCl't. denied, 402 
U.'S. 950 (1971). 

~ Sl'e UniterZ State8 v. Jenninus, 471 F.2d 1310 (2r1 Clr.), cert. denied, 411 U.S. 935 
(1973). 

R S~n TTnlted State8 v. Heffler. 402 F.2d 924, 926 Uld Clr. 1968). cert. rl~nlerl. 394 U.S. 
946 (1969). . 
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performs or attempts to perform any of the acts s}?ecified in para
graphs (1), (2), or (3). The term "unlawful activity is defined, inter 
alia, to mean bribery in violation of the laws of the Sta.te in which 
committed or of the United States. The term "bribery" is to be given 
a ~eneric meaning and the reference to State law also means that ap
plIcable defenses under State law are assimilated into the Federal 
statute.9 

In addition to the previously discussed statutes, 18 U.S.C. 1511 in
directly reaches bribery by outlawing a conspiracy to obstruct enforce
ment of local laws with intent to facilitate an illegal gambling busi
ness where one of the cocons:pirators is a State or local official or em
ployee. In such illegal gamblmg businesses, bribery of local officials is 
usually an integral part of the operation and the thrust of section 1511 
is against such bribery. To the extent that section 1511 proscribes 
bribery, it will be reflected in this proposed section. 
~. The Offense 

A. Element8 
Subsection (a) provides that a person is guilty of an offense if: (1) 

he offers, gives, or agrees to give to a public servant, or (2) as a public 
servant, he solicits, demands, accepts, or agrees to accept from another 
person, "anything of value in return for an agreement or understand
ing that the recipient's official action as a public servant will be in
fluenced thereby, or that the recipient will violate a legal duty as a 
public servant." 

This formulation, like the one suggested by the National Commis
sion, combines the offenses of giving a bribe and receiving a bribe in 
18 U.S.C. 201 (b) and (c) into a single statute. This enables the of
fenses to be more succinctly stated, by eliminating the need to repeat 
all the elements of the offense, save only the reference to whether the 
bribe is given, offered, etc., or asked, demanded, etc. In addition, a 
number of redundant verbs used in current law, such as "promises," 
"asks," "exacts," "seeks," and "receives," have been deleted, making 
for a tighter and more readable statute. None of these verbs adds any
thing not encompassed by the verbs used in paragraphs (1) and (2) 
nbove.10 

The gravamen of the bribery offense under current law is that a 
thing of value is given or offered "corruptly" with the intent to in
fluence or induce the prohi.bited nction. The word "corruptly" serves 
to distinguish the act from a mere gift or a payment in the hope of 
favorable action by the recipient. It implies an offer or agreement con
templating the violation of the public servant's duty. However, it also 
serves to denote the state of mind of either the bribe offeror or recipient, 
or both, and is thus a word designating the culpability.ll The word is 
somewhat ambiguous and subject to differing interpretations.12 More
over, by suggesting state of mind, its incorporation here would need-

• Sep Un.itert Staten v. Nnrdel1o. RIlR U.R. 2M (1969) : Un.ited States v. Kahn, 472 F.2d 
272.277 (2d Clr.) , cert. denied, 411 U.S. 982 (1973). 

10 The National Commission proposed to delete also the word "demands." See Final Re· 
port, U361. However, the Committee opted to retain this term since, In reference to the 
corrupt public servant, It may supply mlssln~ mennln~ to the other words used (I.e., 
"solicits" and "accepts"), Implying as It does the arrogant Insistence upon payment as the 
reclDlent's due rather than the mere requesting of an unlawful reward. 

11 See Working Papers, p. 692. 
'" See Bos8elman v. United States, 239 Fed. 82, 86 (2d Clr. 1917). 
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lessly introduce a variant to the carefully defined culpability terms 
used in the new proposed Code. The National CommissIOn deleted the 
word, following the similar 1962 decision of the Model Penal Code. 
The Model Penal Code drafters thought the term ambiguous in two 
contexts-first, where the briber seeks to justify his Rct on the ground 
that he was merely opposing other "corrupt" offers and, second, where 
the bribe is an offer of appointment or promotion in a government 
position or of political support in exchange for other agreements. The 
Committee is in agreement and accordingly has deleted the term "cor
ruptly." 

Instead of the use of the word "corruptly" to describe the central 
aspect of the offense, emphasis is placed on the bargain or agreement
the fact that the bribe offer or payment is a quid pro quo for the viola
tion of an official or legal duty,13 This was the ultimate resolution in 
both the Model Penal Code and the Final Report of the National 
Commission. Both of these bodies used the term "as consideration 
for" in defining the quid pro quo aspect-i.e., that the pa~Trnent was in 
exchange for certain conduct. The term "consideration" is used in a 
number of similar contexts in present law.14 The term is used by the 
National Commission in bribery to distinguish between cases of real 
agreement between offeror and offeree and other less serious cases 
involving graft. 

The Committee approves the approach of stressing the quid pro 
quo or agreement in bribery. However, it deems the phrase "as con
sideration for" inadeqllate to fully express the concept. As will be seen, 
the Committee has written the graft offense (section 1342) so as to 
cover payments made in the future "for or because of" official ac
tion. The Committee's change is made to comport more fully with 
current 18 U.S.C. 201 (f), (g). However, the language "as considera
tjon lor" appears to be too closely related 'to "for or because of" suf
ficiently to differentiate the two offenses. Thus, the Committee has 
proposed the substitution of the phrase "in return for an agreement 
or understanding that." It is believed that this phrase is a clearer and 
more accurate representation of the idea of a quid pro quo.15 The 
phrase is used in the 1967 New York bribery statute and is not novel 
to Federallaw.16 

Current law requirE'S that the bribe paymE'nt be made with intent 
to influence the performance of any official act, to aid in the com
mission of a frand on the United States, or to induce any act in viola
tion of a legal duty. The National CommissiQn, because of its require
ment that a quid 'pro quo or "deal" for the paym,mt be established. 
riiminates the need to prove a specific intent to accomplish the pro
hibited actions. Instead, thE' illegal purposes nerd only be shown with 
the same culpability standard that is required for showing the agree
ment. 

13 Rec Trniterl .~tMp .• v. A rt1wt'. ;;44 F.2d 730, 734 (4th Cir. 1976). 
H Rpe 18 U.R.C. 205,210.211, 600. . 
.. The presence of a qllid pro qllo element for bribery while requiring no frgreement or 

ullilerRtanillllg that official action will be Influencod to commit thc lesser o!'fpnse of gr!lft. 
should serve tCt demarcD tp thosp offellRes more clearly than does current law. See Umted 
StatP8 v. /lr<!1ostpr. 5011 F.2t1 112 (D.C. Clr. 1074). 

,. Two of the thirteen bribery statutes consolidated by Congress into present 18 U.S.C. 
201 In 1962 llRed the term "ngreement Or nn(\erstandlng:" 18 U.R.C. 209 (offer to witness) 
and 18 U.S.C. 210 (acceptance bv wItness). The lca-islative history is clear that thlR 
term wns replaced by "Intent to Influence" In present 18 U.S.C. 201 in the interPRt :)f 
uniformity. 
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Thus, in the Commission's language, the thing of value must be 
offered. or paid knowingly as consideration for (a) the recipient's 
official action as a public servant or (b) the recipient's violation of a 
lmown legal duty as a public servanty The third purpose-to assist 
in a fraud on the United States-was deleted because it is hard to 
envision a payment made as a quid P1'O quo for assistance in per
petrating a fraud on the United States that would also not either be 
a violatIOn of a legal duty or be made to influence an official act. 
Moreover, the complicity statute should reach the bribe recipient in 
the fraud case. Significantly the only reported decision discussing this 
specific intent of the current bribery statute concluded that intent 
to assist in a fraud scheme was demonstrated by facts showing both 
of the other specific intents as well.18 

The Committee generally agrees with the resolution of these issues 
by the National Commission. Thus, it has dropped the specific in
tent requirement as well as the deletion of commIssion of a fraud on 
the United States as a separate purpose of briber'S. The latter con
duct will fall within the general complicity section (section 401) or 
be covered by the proposed general statute punishing fraud on the 
United States (section 1301). 

One problem arises in connection with eliminating the specific intent 
required to violate 18 U.S.C. 201 (b) or (c). It has been held by the 
Second Circuit that when a government officer threatens economic 
loss unless paid for giving a citizen his due, the latter is entitled to 
have the jury consider t.his a fOl1ll of extortion--not as a complete 
defense like duress, but as a potential defense to the extent that it bears 
on the specific intent reqt:ired for the commission of bribery.1D Dis
carding the specific intent for bribery probably eliminates tIllS 
"defense" in all cases, {I, result the Committee, on balance, considers 
proper because reported cases like United States v. Barash are rare 
and because, in true cases of extortion, prosecutorial discretion can be 
relied upon. 

Consideration was also given to adopting a defense for the person 
who is approached by a corrupt public servant and, in essence, forced 
into a bribe situation because his competition is paying or because it 
is cheaper to pay the bribe and thus avoid costly harassment or even 
loss of a valuable and warranted contract. The defense would apply 
only if the payer comes forward and reveals the crime before his 
participation comes to light. The problem with this kind of defense is 
that it can too easily immunize a not-so-innocent businessman who is 
guilty of entering into a corrupt deal with a public servant. The proper 
I'ecourse in such situations is for a businessman to report the bribe 
demand immediately and not make the initial rayment. Because i~ is 
doubtful that such a defense would cause a signIficant number of brIbe 
payers to come forward before their crimes are discovered, and because 
the defense could be subject to serious abuse, the Committee rejected 
its inclusion in the code. 

The agreements or understandings covered by t.he bill are those 
to the effect "that the recipient's official action as a public servant will 

11 See H. Rept. No. 748 87th Cong., 1st Sess., IlP. 15-<16 (1961). See nlso Finnl Report, 
§ l3Rl : Working Papers. p. 6!l2. 

'" Parks v. United States. 355 F.2d 167 (5th Clr. 1965). 
'" See United States v. Barash, 412 F.2d 26. 29-30 (2d Clr.), cert. dented, 396 U.S. 832 

(1969). 
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be influenced thereby [by the payment], or that the recirient will 
violate a legal duty as a public servant." The phrase "wH be influ
enced" is taken from current law and is adopted because it seems 
broader v.nd more inclusive than other proposed language. It should 
bE.' noted tl1at the above-quoted clauses are couchE.'d in the future tense. 
The intended eirect is to exclude the situation in which a bribe assumes 
the form of a quid pro quo agreemE.'nt for n past act. Such conduct is 
covered by the next section dealing with graft.20 

It. i!': intended thl't the official aC't need not be an improper one. An 
individual can be bribed to perform nn act as a pllbliC' servant that 
would be performed in any event.21 That nothing officially wrong took 
plaC'e should be no defem;(> to a bribe payment. The use of the words 
"will bp. influenced thereby" shOUld not be construed to affect or change 
this result. . . 

Violation (as opposed to performance) of a "legal duty" is also 
inC'lllCled as a prohihited purpose of a bribe. It reaches mis(leeds 01' 
omissions committed by the public servant which are outside his 
decision-making powers or the discretionary action scope of his em
ployment. This is consistent with current law that the bribee cannot 
claim a defense on the ground that the action contemplated or taken 
"as not an "official action" for which he was responsible. While un
defined, it is intt'nded that "legal duty" be broadly interpreted, anel 
that it include dnties that derive from all sources"':'-the Constitution, 
statutes, agency regulations, agency policy, whether written or oral, 
and directions from supervisors. 

It has been suggested that the legal duty be a "known legal 
duty." 22 The proposed draft deletes the word "lmown." ·While the 
Committee agrees that the person bribed should be aware of the seri
ousness of what he is doing, and thus that he should be aware that he 
is indeed violating a legal duty, the general culpability rules (dis
cussed subsequently) are sufficient to establish the appropriate mental 
state. 

The term "official action" is defined in section 111 to mean a "de
cision, opinion, recommendation, judgment, vote, or other conduct in
volving an exercise of discretion by a public servant in the course of 
his employment." As under the similar definition suggested by the 
National Commission, the phrase is intendecl to cover"conduct rang
in,2,' from high decision making to minor ministerial actions within the 
public servant's discretionary powers." 23 However, a purely mi.nis
terial act involving no discretion-e.g., getting a court clerk to accept 
certain legal papers for filing in connection with a docketed case-is 
deliberately not covered by this definition. Although current law 
would apparently embrace such ministerial acts uncleI' the definition 
of "official act" in 18 U.S.C. 201(a), the Committee has concluded 
that a bribe involving a wholly ministerial act, while worthy of 
criminal penalties, does not rise to the level of a bribe involving 11 

"" Howeyer. where the recipient has concealed or misrepresented the fact thnt the 
official nction tn be lnflncncccl llnS nlren<1}' nrcnrreO. tIll' conduct would still nmount to 
brlhery rather than graft since the phrase "in return for an , , , understanding" lIsed 
in the bill "brings into play the purpose of the bribe and thus the mind of the bribe
pa~'er", U1titc(/. States \', ,1I'roJ/o, 581 F.2d 640, 654 ('rth elr. 1078), 

21 See 17l1itecl states Y. Jacobs. s/lpm note 6. 
oo Spp Final Report, § 1361 (1) (b). 
23 Worltlng Papers, p. 696. 
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discretionary act. Accordingly, bribery under this section will be 
confined to discretionary acts, whereas bribery involving ministerial 
functions will be included in the following section on graft, as encom
passed by language concerning the performance of a "legal duty." 

The Committee has defined the term "public servant" in sec
tion 111 to mean an officer, employee, advisor, consultant, juror, 
or other person "authorized to act for or on behalf of a government 
or serving a government in a civil or military capacity, and includes a 
person who has been elected, nominated, or appointed to be a public 
servant." This broad defintion implements the Committee's deter
mination that, no matter how humble a public servant's position, the 
criminal law should severely punish effOlis to corrupt his conduct by 
bribery, as well as efforts by such servants to solicit or demand any 
payment in return for the exercise of any discriminatory act. The 
phrase "public servant" would include part-time employees and those 
persons charged with responsibility for carrying out governmental 
orders, even though their compensation may not come directly from 
the Federal government, such as an examining physician appointed 
by a local Selective Service Board. It would also cover persons licensed 
to perform certain regulatory functions, such as grain inspection ('7 
U.S.C. 450) and fruit and vegetable grading ('7 U.S.C. 1622 (h) ), as 
well as persons under contract to perform similar functions, such as 
contracts with private veterinarians for services in connection with 
the control and eradication of animal disease (21 U.S.C. 114a). This 
accords with current law.24 Moreover, the phrase "authorized to act 
for or on behalf of the government" is intended to reach civilian 
employees of the military post exchange system, commissary opera
tions, officers and non-commissioned clubs, and the like, even if such 
employees are not United States citizens. This accords with current 
interpretations of 18 U.S.C. 201 (a) .25 

As previously observed, present law covers a person "who has been 
selected to be a public official," a term defined as "any person who has 
been nominated or appointen to be ft, public official, or has been offi
cially informed that he will be so nominated or appointed." 26 The 
former categories arE' included within the definition of "public serv
ant" in section 111. In addition, section 1359(a) (1) (4) sets forth a 
special definition of "pnhlic servant" applirnble to this subchapter. 
whieh provid('s that the term "pnblic servant" inclndes a person who 
has hE'cn "officially Informen that h(' will he nominat('d or appointed to 
be a public servant, but does not include a public servant of a foreign 
government." This substantially carries forward the corresponding 
aspect of 18 U.S.C. 201 (a) .27 It also allows the Foreign Corrupt Prac
tices Act, which is incorporated by cross reference in section 1'751 (a) 
(2), to control the prosecution of bribery involving public servants of 
foreign governments. 

Current law bars the corrupt payment of "anything of value." The 
term is not defined, hut the House Report on present 18 U.S.C. 201 

.. See Working Papers, P. 687. and ClORes rlted therein. 
··E.g., Harlow v. United States, 301 F .. 2d 361 (5th Clr.). cert. denied, 371 U.S. 8>14 

(1f)62). 
"See 18 U.S.C. 201(a). 
21 The 'Commlttee intends that the .phrase "officlnllv Informed" receive n. brood construc

tion .In view of the clear Federal Interest in prohlliltlng the corr11ptlon of an Individual 
before he .actually enters UpOjl his dutJes as a public serv/1.nt. See Working Papers, p. 689. 
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states that the worels "anvthing of value" comprehend anything that 
conceivably could be offered as a bribe.28 The term and similar variants 
are used frequently in title 18.29 

"Any th ill g' of value" is deHned in section 111 to mean any direct or 
indirect gain 01' ac1vantnge or anything that might reasonably be re
garded by the beneficiary as a direct 01' inc1irect gain 01' advantage, 
mcluding a direct 01' indirect gain 01' advantage to any other person. 
This langnage is designrrl to be broad enough to equal the House 
Report's interpretation of the meaning of the term in 18 U.S.C. 20l,3° 

A pl'olJlem that has plagued code reform in the bribery area has 
been the breaclth of the term "anything of value" which literally 
taken might even reach legitimately earned salary or fees paid to 
public servants. There arc three potential resolutions to this problem
leave the definition as it stands; limit anything of value to anything of 
pecuniary vul ue; or attempt to write exclusions for the more obvious 
situations. 

Current law follows the first choice, with no exceptions to the pres
ently used term "anything of value." The word "corruptly," suggesting 
as it does an evil state of mind, would probably preclude prosecu
tions based on such accepted practices as election promises. N everthe
lp.ss, the fl hsencc of the word "corruptly" in the lesser ineluded offenses 
in 18 U.S.C. 201 31 makes such conduct technically criminal under cur
rent law. Here CUl'l'ent law relies upon prosecutorial restraint. There 
is no record of any government abuse in the bribery area by means of 
prosecutions basecl on events such as a.n agreement between legislators 
trading their votes on respective pieces of legislation. But to say that 
such a prosecution, even if technically possible, is inconceivable in 
practice, docs not seem to be an adequate answer. 

The second alternative is to limit the offense to the offering or solic
iting of anything of pecuniary value. An argument for this suggestion 
is the fact that. a::; the National Commission observed. all the reported 
Federal bribery cases have involved pecuniary payments,32 implying 
that the addition of "pecuniary" to "anything of value" would not sig
nificantly change the present law. This was the resolution adopted ulti
mately by the Model Penal Code 33 after its drafters had made initial 
efforts to create suitable excl usions. 

'1'he problem wHh this solution is that it would effect a radical change 
in existing law, even though the Federal prosecutions under existing 
law have so far been limited to pecuniary payments. There are any 
number of possible non-pecuniary payments that should be prosecuta
ble but that would be immune from prosecution under such a limita-

"" H. Rept. No. 74'8, 87th ('ong., 1st Sess., p. 18 (1961). 
29 See statutes cited In Working Papers, p. 690, n. 14. 
00 H. Rept. No. 748. 8!1prrt note 28. Current law in defining bribery speaks of persons who 

directly or indirectly give anything of value to a public servant or promise a public official 
to give anything of value to any otller pelC'ln or entity, The use of "clirect or indirect" in 
this context appears to be intenclecl to cover what is essential'y the giving of something of 
direct valne to the r~cipl~nt but wllich is dven or received indirectly, such as the trans
mission of a payment through a third person or the building of a highway close to property 
owned by the recipient. It is cloubtful that a moclern code SilOUld be required to spell out 
that possibility in detail. If "direct or indirect" must be inclurled In bribery to cover such 
examples, It sholllcl also be included In many other offenses. For instance, murder can be 
committed directly by thp IIctor himself. or indirectly by hiring an assassin. Yet, those 
worrls do not appear in the homicide statute. The Committee believes that the words "di
rectly or in{l!rectly" are not necessary to the offense Itself anrl that inclusion of the wordR 
in the definition of "anything of value" will serve to make the coverage !LS broad as desired. 

31 Fl.g .. 18 U.S.C. 201 (f) and (g). 
32 See Working Papers. p. 691. 
S3 Section 240.1 (P.O.D. 1962). 
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tion. The Working Papers suggested as an example the case of a 
college administrator who readmitted the suspended son of a Federal 
official to school in return for government funds for the school." 84 

The third alternative, and the one the Committee prefers, is to draft 
exclusions from the definition of "anything of value" which will elimi
nate the possibility of abusive prosecutions but still l(:'ave the term 
broad enough to ·reach those non-pecuniary cases that should be 
prosecuted.as 

The concept of a so-called log-rolling exception was rejected by the 
Model Penal Code on the theory that such an "explicit exception might 
be interpreted as an affirmative approval of log-rolling and similar 
practices, and because of the difficulty in drafting a proper line of sep
aration between the criminal or exempt activities." 36 However, in the 
Committee's view, log-rolling must realistically be viewed as a T>erma
nent feature of our governmental system and as an unavoidable and 
not undesirable technique for bringing pnblic servants of differing 
persuasions together on some common ground.aT In order to delimit the 
definition of "anything of va]ne" to exclude Jog-rolling in the context 
of the bribery statutes, the Committee in section 1359 (a) (1) (A) has 
provided that that phrase shall "not include ... concurrence in offi
cial action in the course of legitimate compromise between public 
servants." 

Normal, accepted bargaining among public servants in any branch 
of government would come within the compass of "legitimate com
promise." On the other hand, an attempt to influence the vote of a 
member of an administrative agency in a case pending before him 
by a promise of some independent political benefit would be outside 
of the normal concept of governmental give and take and should not, 
therefore, be within the boundaries of "legitimate compromise." 

There is one more area in which the exclusion from "anything of 
value" should apply. That concerns the problem of campaigning can
didates making political promises in retlll"ll for votes or other sup
port. It is difficult to reconcile the goal of a modC'1"ll criminal codt' 
with the possibility that 11 candidate for political office would commit 
a technical act of brib(:'ry wh('n he promises to end inflation in return 
for votes-ludicrous as the possibility of a prosecution on such a basis 
would s(:'em to be. 

Accordingly, in section 1359(a) (1) (A), the Committee has ex
clllded from the definition of "anything of value" in this subchapter 
"support, including a vote, in any primary, general, or special election 
campaign solicited by a candidate solely bv means of representation 
of his position on 11 public issue." Obviously, "support" is broader 
than the met(:' qUPElt for votes and will include the traditional forms 
of raising the large sums of money that are needed to wage today's 
campaign battles. However, by limiting the snpport sought by the 
candidate to that solicited "by means of representations of his posi
tion on public issues," the exclusion will not protect a candidate who 

'" Working Papers. p. 692. 
MAn exclnsi'on dealing with properly paid salary, wages, and fees is self-evident and its 

inclusion in the text of the Code would be superlluous since otficial bribery can never en
compass such payments. Although these payments fit the definition of "nnything of value," 
they are not Jna(1c to "infiuence" official action or to cause violation of a legal duty. 

00 Model Penal Code, § 208.10 (Tent. Draft No.8, 1958). 
:n See Working Papers, p. 691. 
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is bought by some private interest or one who sells a public appoint
ment in retlll'l1 for a campaign contribution. 

The Committee felt that legitimately earned salary or fees need 
not be specifically exempted from the definition because the section 
requires that the payment be made to influence the recipient's official 
nction or to cause him to violate a legal duty. Clearly, salary or fees 
paid in the usual course to a public servant for the performance of 
his norJllal duties are not made with intent to influence his official 
duties or to get him to violate a legal duty; rather they are intended 
as legitimate compensation for his efforts and cannot support a 
bribery prosecution. 

The offense of bribery is, of course, separate from that of con
spiracy and criminal solicitation, and the Committee intends that
as under current law-a person may be convicted and sentenced (sub
ject, of course, to the limitations in section 2304) Tor both conspiracy 
(or solicitation) to commit bribery and the substantive offense it
self.38 In addition, the Committee intends to perpetuate the prevail
ing construction of 18 U.S.C. 201 under which each of the verbs used 
in the statute is deemed to set forth a distinct offense, even when, for 
example, the offer and giving of a bribe are parts of the same 
transaction.89 

One other matter should be addressed. S. 1, as introduced in tIle 
93d Congress, followed the recommendation of the National 
Commission and included a proposal that a prima faoie case of bribery 
be established by proof that a thing of pecuniary value was offered 
by or receiwcl fi'om a person who had an interest in an imminent or 
pending specified governmental matter. The purpose of this provision 
was to ins11l'e uniform treatment by the courts of sitnations which 
circllmstantially establish bribery and to provide an explicit warning 
to public servants and others of the conduct, even if innocent, which 
they ought to avoid. It was also designed to be of assistance to the 
prosecllfot' in those cases where there is difficulty in proving the 
quid pro quo aspect of the transaction but where 'the circumstances 
strongly indicate wrong-doing. In addition it was felt that this prima 
frwle ('fiRe provision would obviate the need for a statute making 
gratuities to public servants illega1.40 

However, on further reflection the Committee has determined to 
omit the provision. To begin with it is doubtful that such a provision 
is even necessary because proof of the elements of tile prima faoie case 
(that a pecuniary payment was offered or solicited; that the payer had 
an interest in a pending case; and that such interest could be affected 
by the payee's official action) should be enough to create a circumstan
tial prima faoie case sufficient to go to the jury even without the statu
tory provision. Second, the very existence of a bribery statute is suffi
cient warning to public servants without creating a method to sweep 
in the innocent official who accepts pecuniary gifts with no criminal 

... See M(" Unitccl Sta.tcs v. Rosnel'. 352 F. Rupp. 915, 023-024 (S.D.N.Y. 1972), afl"ll anll 
remanllelf for resentencing. 485 F.2d 1213 (2d Cir. 1973), The term "solicit" as used in 
this section is not referring to the offense of crimina] solicitation uurler section 1003. See 
section 111. Rather. the committee intends that tJlP worrl carry is dictionary meaning of 
"importune." "approach with a reOl1rst or jl]ra," or "try to obt"in by asldng- for." 

:ro Ree e.g .. Unitol/ Stuto8 Y. MicllolRon. 1115 F.2d 732 (211 Cir.). afl"rl. 331} U.S. 469 
(194R) : United. Stut08 v. Ba'·llos. 4H1 F.2d R7R (9th Cir. 1970) ; United StrLto8 \'. Lllbom
ski. 277 F. Snpp. 713, 716-717 (N.D. Ill. 1967). 

'0 See Working Papers, pp. 694-695. 
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knowledge 01' intent. Third, an anti-gratuities statute is essentially 
regulatory and should be broader in reach than a statute dealing with 
pecuniary gifts.41 Moreover, the 'Prima facie case proposal would not 
reach payments made before officIal action is taken with no agreement 
or quid P1'O quo involved, but made with the idea of inducing some 
favorable future action. Current law reaches such payments for future 
acts. Without this provision on future acts, bribery statutes may be 
subject to the defense that no agreement was made and that any pay
ment made was more out of optimism and wish than agreement. The 
Committee believes that it is better to follow current law by punishing 
such optimistic gifts for future action as a lesser included offense to 
bribery (see the following section covering graft) and dispensing with 
the artificial and otherwise unnecessary prima facie case provision. 

B. Oulpability 
The conduct in this offense is, in paragraph (1), offerin~, giving, 

or agreeing to give something, and, 1ll paragraph (2), soliCIting, de
manding, accepting, or agl'eemg to accept something. Since no culpa
bility standard is specifically designated in this section, the applica
ble state of mind that must be proved is at least "knowing," i.e., that 
the defendant was aware of the nature of his actions.42 

The elements that what is offered, solicited, etc., is "anything of 
value" and that the offer, etc., was to, or the solicitation, etc., was by, 
a "public servant" are existing circumstances. Since no culpability 
level is specifically prescribed, the applicable state of mind that must 
be shown is, at a minimum, "reckless," i.e., that the offender was aware 
of but disregarded the substantial risk that the circumstances existed.43 

The common element that the offer, etc., or solicitation, etc., of any
thing of value was in return for an agreement or understanding, etc., 
is an existing circumstance. Si.nce no culpability standard is provided 
in this section. the applicable state of mind that must be proved is at 
least "reckless," denoting an awareness but disregard of the substan
tial risk that the agreement 01' understanding was formed:14 

3. Jurisdiotion 
Although it is virtnally seH-evident that Federal jurisdiction over 

bribery offenses should exist if the official action or legal duty involved 
is that of a Federal public serYant, the proper scope of Federal juris
diction in cases of corruption of State or local public officials is more 
difficult to ascertain. Although a number of State Attorneys General 
have suggested that a new Federa1 criminal code should, in the bribery 
Itrea, be restricted to corruption of Federal public servants, the Com
mittee has conc1uded that some Federal coverage over State and local 
bribery offenses is p1idn]y warranted. The pervasive and corrupting 
influence of organized crime on local government, as demonstrated 
by recent prosecutions, i11uRtrates the occltsional inability of local law 
enforcement, both at the investigative and prosecutive levels, to re-

<t It should rench such things as free lunches, li etu or, cigars und the Ukc--clenrly Items 
thnt shonld not genprally be subjpct to hnrsh criminal penalties, 

<2 Ree sections :l01(b) (t) nn,l::10'2(b) (1), 
'" See sections 303(b) (2) and 302(c) (1). As to "pubUc servants", this carrieR forward the 

recent interpretation of 18 U.S.C. 201 as not rennirlng nroof of Imowled)!e by the defendant 
that the prospective bribee wns a Federnl public official. See United States Y. Jennings, 
supra note 7 . 

.. See sectiolis 303(b) (2) Ilnd 302 (c) (,1), 

51-508 0 - 80 - 27 
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spond to the situation. Moreover, the Congress in recent decades has 
repeatedly enacted legislation establishing Federal jurisdiction over 
essentially local cases of corruption.45 No persuasive case- has been 
made to restrict this existing, concurrent Federal jurisdiction over 
State and local bribery, especially in the light of experience that dem
onstrates a material Federal interest in preserving the effectiveness 
of local law enforcement.46 The true interests of Federalism are often 
better served by occasional Federal intervention (or at least by the 
recognized possibility of Federal intervention) acting as an impetu" 
to local vigilance than by a legislatively-mandated hands-off policy 
leaving exclusive authority for enforcement of the bribery laws to the 
very officials who are most apt to be the subject of bribery attempts.47 

In accordance with these general precepts, the Committee has pro
vided in subsection (c) that there is Federal jurisdiction over bribery 
in five circumstances. 

The first occurs when the offense is committed within the special 
jurisdiction of the United States. The special jurisdiction is defined in 
section 203 to include, in essence, Federal enclaves, the high seas and 
various vessels, and certain aircraft while in flight. This represents 
a slight expansion of Federal jurisdiction in that the offense will be 
punishable if committed on a Federal enclave irrespective of the Fed
eral status of the briber or bribee, so long as he is a "public servant." 48 

The second circumstance f'.xists if the official action or legal duty 
involved is that of a Federal public servant. The term "federal public 
servant" is defined in section 111 generally to carry forward the pur
view of 18 U.S.C. 201, but to exclude a District of Columbia public 
servant. Although District of Columbia officials and employees are 
presently included in 18 U.S.C. 201, such coverage overlaps the bribery 
provisions in section 22-'704: of the District of Columbia Code which is 
encompassed within the current criminal code revision efforts of the 
District of Columbia government. 

The third circumstance occurs when the United States mail or a 
facility in interstate or foreign commerce is used in the planning, pro
motion, management, executIOn, consummation, or concealment of the 
offense, or in the distribution of the proceeds of the offense. 

The fourth circumstance occurs when movement of a person across 
a State or United States boundary occurs in the planning, pr<lmotion, 
etc., of the offense. 

These last two bases bring forward the essential scope of 18 U.S.C. 
1952 as it relates to bribery, except that the travel branch has been 

•• See, e.g., 18 U.S.C. 1951; 18 U.S.C. 1952; 18 U.S.C. 1511 . 
•• See the discussion in Working Papers, pp. 709-711 • 
• 7 The Depnty Director and the ARsoelate Director of the National Commission initially 

pro{losed Federal jUrisdiction over local bribery offenses when any of the common bases 
of jnrlsdiction set forth in section 201 of the Final Report was present. These would 
Include cases of interstate travel, use of interstate fac!I!tles, and, most significantly, cases 
where the offense affected Interstate or foreign commerce. This latter provision alone would 
probably reach every case of local corruption in the country. The Study Draft proposal 
would also have created Federal jurisdiction where the official action or duty involved 
was that of any elected local public servant and contended that power to do so exJ:;ted 
pursuant to the constitutional obligation (see Art. IV, Sec. 4) of the Federal government 
to insure to every State a republican form of government. See Working Papers, pP. 711-
712, 720-721. Because of substantial criticism of the expansive treatment of Federal 
bribery jurisdiction in the Study Draft. the National Commission in its Final Report 
sharply rednced the scope of such jurisdiction vis-a-vis local officials to a point approxi
mating that in existing law. 

'" See Final Report, § 1369 (2), Comments, p. 140. 
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broadened to include interstate or foreign travel by any person in
volved in the offense.49 

The fifth circumstance exists if the offense occurs during the com
mission of an offense, over which Federal jurisdiction exists, that is 
described in sections 1403 (Alcohol and Tobacco Tax Offenses), 1722 
(Extortion), 1804 (Loansharking), 1811 (Trafficking in an Opiate), 
1812 (Trafficking in Drugs), 1841 (Engaging in a Gambling Busi
ness), or 1843 (Conductin~ a Prostitution Business). This represents 
an application of the ancillary jurisdiction concept discussed in con
nection with chapter 2. The National Commission suggested a much 
wider application of this concept to permit bribery to be prosecuted 
when it occurred in the course of any other Federal offense.50 The rela
tively few offenses here, by contrast, were selected because bribery of 
State and local officials is commonly an integral part of the commission 
of these Federal offenses. 51 The Committee believes that to permit Fed
eral prosecution for bribery when committed in conjunction with any 
other Federal crime would tend to encroach unnecessarily into an area 
traditionally reserved for the States. 

Under section 204 (c) ( 4), there is also extraterdtorial jurisdiction 
over the offense of bribery involving a "Federal public servant." 52 

4-. Grading 
An offense under this sect.ion is graderl as a Class C felony (up to 

ten years in prison). This preserves, appl'Oximately, the penalty level 
of the offense under current law, a level that the Committee deems 
justified by the reprehensible nature of the crime, which strikes at the 
basic integrity of the governmental system. The National Commission 
proposed downgrading of the offense to a seven-year felony.53 

sI~c'rION 1 352. GRAFT 

1. In GeneraZ and Present Federal La1v 
This section will replace 18 U.S.C. 201 (f) and (g), which in part 

are lesser included offenses to 18 U.S.C. 201 (b) and (c). 54 It will also 
replace a number of statutes of more Hmited jurisdictional scope pro
scribing the acceptance or demand of gratuitIes or rewards by public 
servants.55 The principal difference between this section and section 
1351 is that, in this offense, the element of a corrupt bargain is ab
sent. Therefore, the offense here is graded at a reduced level, the po
tential for harm being less. 

"See, e.g., UnitecZ States v. Villano, 529 F.2d 1046. 1052-1053 N.6 (10th Clr.), cert. 
denied, 426'U.S. 053 (197'6). In addition, the purview of 18 U.S.C. 1052 hus been broadened 
in that the offense in this section does not depend or rely upon a violation of a State bribery 
statute. 

IlO See Final Report, ~~ 201(b) and 1369(2). 
1;118 U. S.C, 1511 Is carried forward in this way by the inclnsion of section 1841 (En

gal':inl': In It Gambling Business). 
G2 The National Commission proposed to afford extraterritorial jurisdiction over the 

Federal pnblic servant who solicited a bribe but not over a private person who offered It. 
The Committee's formnlotlon Is intendecl to cover both sitnations. 

53 See Final Report § § 1361 and 3201 : Working Papers, ]lp. 696-698 . 
.. See Unitca ,"Itnte8 v. Tlfllans, 3flR F.2,l 725. 7RO, (2d Cir. 1966), cert. dismissed as im

providently I':rantea, 389 U.S. 80 (1967), As will be seen. subsections (f) and (1':) are only 
Jesser inCluded offenses in those C'1.ses dealing witll future acts and present public officIals. 
As to past acts and former public officials, there is no parallel coverage in subsections 
(b) and (c). 

"" See, e.g., 26 U.S.C. 7214(a) (2). 
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18 U.S.C. 201 (f) punishes by up to two years in prison whoever, 
otherwise than as provjded by law for the proper discharge of official 
duty, directly or indirectly gives, offers, or promises anythmg of value 
to any public official, former public official, or person selected to be a 
public official, "for or because of" any official act performed or to be 
performed by such public official, former public official, or person se
lected to be a public official. 

18 U.S.C. 201 (g) punishes, by an identical penalty, whoever, being 
in one of the cate<rories of official specified in subsection (f), other
wise than as provi~ed by law for the proper discharge of official duty, 
directly or inJirectly asks, demands, exacts, solicits, seeks, accepts, 
receives, or agrees to receive anything of value for himself. 

The terms "public official" and "person selected to be a public offi
cial" are defined in 18 U.S.C. 201(a) and have been discussed in con
nection with the previous section (1351) on bribery. 

As distinct from 18 U.S.C. 201 (b) and (c), it should be noted that 
subsections (f) and (g) are broader in that they reach the offering 
or soliciting of anything of yalue by former as well as present public 
officials. However, subsections (f) and (g) are narrower in that an 
offense is committed only if the payment is made to the public official 
himself. A further basic disdnction between the two pairs of statutes 
is that the latter reach payments "for or because of" official action, 
i.e., they apply to money given for past acts, in the apparent hope of 
influencing fnt111'e official actions, whereas subsections (b) and (c) 
extend only to bribery with intent to affect future actions. The offenses 
deRcrihe('l in subse('tions (f) and Ur) have also been held (unlike 18 
U.S.C. 201 (b) and (c» not to require proof of a specific intent. One 
consequence of this is t.hat ~t claim of economic pressure is not relevant 
(as it is under 18 U.S. C. 201 (b) and (c» as bearing on the requisite 
intent to commit the offense.56 

The scope and pnrpose of subsections (f) and (g) have been stated 
in detail by the Second Circuit in United States v. Irwin 51 as follows: 

It is apparent from the language of the subsectjon that what 
Congress had in mind was to prohibit an individnal, dealing 
with a Government employee in the comse of his official 
duties, from giving the employee additional compensation or a 
tip or gratuity for or because of an official act already done or 
about to be done. 

The awarding of gifts thus related toO an employee's official 
acts is an evil in itself even thou?:h the donor does not COI'
ruptly intend to influence the employee's official acts, because 
it tends, subtly or otherwise, to bring about preferential treat
ment by Government officials or employees, conscionsly or un
consciously, for those who give gHts as distinguished from 
those who do not. The preferen~o may concern nothing more 
than fixing the time for a 11~aring- or civing unusually prompt 
consideration to the application of a donor while earlier appli
cations of non-donors aJ,'e made to wait, even t.hough there is 
no evidence that the donor sought the particular preference. 

"" Ree United State8 v. Barash, 4111 F.2d 20, 29 (2d Clr.) cert. denied, 396 U.S. 832 
(1969), 

61 354 F.'2d 192, 196 (2d Cir. 1965), ;;;;i'I:. denied, 383 U.S. 967 (1960). 
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Moreover, the behavior prohibited by § 201 (f) embraces those 
cases in which all of the essential elements of the bribery 
offense (corrupt giving) stated in § 201 (b) are present 
except for the element of specific intent to influence an offi
cial act or induce a public official to do or omit to do an act in 
violation of his lawful duty. The iniquity of the procuring of 
public officials, be it intentional or unintentional, is so fatally 
destructive to good government that a statute designed to 
remove the temptation for a public official to give preferment 
to one member of the public over anot.her, by prohibiting all 
gifts "for or because of any official act," is a reasonable and 
proper means of insuring the integrit.y, fairness and impar
tiality of the administration of the law. 

13. The Offense 
A. Elements 

Subsection (a) provides that a person is guilty of un offense if (1) 
he offers, gives, or agrees to give to a public servant or former public 
servant, or (2) as a public servant or fonner public servant, he 
solicits,58 demands, accepts, or agrees to accept from another person, 
anything of pecuniary value for or because of an official action taken 
or to be taken, a legal duty performed or to be performed, or a legal 
(lut.y violated or to be violated by the public servant or former public 
servant. 

The formulation is based on the recommendation of the Nat.ional 
Commission 59 but has been somewhat recast in order more closely to 
reflect the coverage of present Federal law. For example, the National 
Commission's proposal reached only payments made for having en
gaged in past acts, thus creating a complete gap in criminal liability 
in the situation where a defendant can convince the jnry that his pay
ment was only a wishful deed done in the hope of possibly influencing 
a future official act by the public servant. Since it is clear that existing 
law, which is intended to protect the integrity of government opera
tions, reaches payments made both in relation to past and future offi
cial action, the Committee has redrafted this section so that it clearly 
covers payments tendered (or solicited) with either kind of intent 
(e.g., for or because of an official action "taken or to be taken"). 

The terms "public servant" [md "official action" are defined generally 
in section 111; special definitions for this subchapter of those terms 
are also contained in section 1359. These definitions have been ex
plained in detail in connection with the prior section, and that discus
sion should be consulted here. The Committee has continued the exist
ing coverage of former public servants i.n order to avoid any problem 
in cases where payment is deferred until after a public servant leaves 
office. 

The proposal expands current law slightly. Uncler 18 U.S.C. 201 (g) 
the payment mnst be direded to the pnblic servant himself and not 
alternatively, as in 18 U.S.C. 201 (c), to "any other perRon or entity." 
The Committee believes that restricting section 1352 to payments 
desig11ed to benefit the public servant directly and not those designed 
to do so indirectly, e.g., by going to third parties (family members, 

.. See the discussion of this term in the previous section: 
GO See Final Report, § 1362. 
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political parties, corporations, etc.) would be anomalous, and that t~e 
section-like section 1351-should cover payments that are of gam 
or advantage to any person. The Committee's draft reflects this deci~ 
sion through the definition of '(anything of value" (incorporated in 
the definition of "anything of pecuniary value" discussed below) as 
including g-ain or advantage "to any other person." 60 

The N atlOnal Commission suggested that this offense should be lim
ited to payments or gifts of "pecuniary" value.61 The Committee gen
erally concurs with this idea. Absent the quid pro quo of an agreement 
to sell official action, the criminal code should be wary of making felo
nious the practice of taking government officials to lunch or presenting 
them with theater tickets, flowers, and the like. Such matters should 
be handled by means of regulatory statutes or administrative rules 
employing sanctions such as dismissal or forfeiture of pay. Limiting 
this section to things of pecuniary value assur\.'S that these kinds of 
gifts, even if given with the hope of influencing future official acts, 
will not be made felonious. The line between frieudship and corrup
tion in the context of a free dinner is hard to draw; a gift of cash is, 
however, another matter clearly indicating graft and corruption. 

The term "anything of pecuniary "9'alue" is defined in section 111 
to mean (a) anything of value in the form of money, a negotiable 
instrmnent, a commercial interest, or anything else the primary sig
nificance of which is economic advantage or (b) any other property or 
service that has a value in excess of $100. The latter branch of this 
definition is included since it may be very difficult to draw a clear 
line between those gifts having economic ad"9'antage as their primary 
significance and those that do not, e.g., an expensive watch. Such an 
item would far exceed in value the cost of a normal meal or a box of 
cigars, yet it is conceivable that it would not be considered to have 
economic gain as its primary significance. To avoid this problem and 
to make the prohibitions of the graft statute more precise,62 the Com
mitee has inserted a specific (albeit inevitably. somewhat arbitrary) 
value limitation of $100. This will eliminate the candy, meals, and 
theater ticket cases but include major gifts. 

The term "anything of pecuniary value" is also gi"9'en a special 
definition in section 1359 (a) (1) (A), in order to exclude from coverage 
certain types of "log-rolling and political support for which criminal 
liability would be plainly inappropriate. This special definition (which 
applies also to the phrase "anything of "9'alue" and used in section 1351) 
has been discussed in some detail in connection with that section, and 
that discussion is incorporated here. 

The Committee has expanded current law in one other significant 
respect. 18 U.S.C. 201 (f) and (g) cover only payments made "for or 
because of any official act performed Or to be performed." There is 
nothing in the present statutes to cover payments made for or because 
of the violation of a legal duty as a public sel'vant. This e:l!.."tension
which is d.rawn fr'Jm New York law and recommended by the Na
tional Commission 6S-seems warranted in order to reach' instances 

.. Ree also dlscnoslon in relation to section 1351 as to why the phrase "directJy or indl-
rerUY" In 18 n.R.C. 201 wns ellmlnatpll from the PfopoHPn statutes. . 

01 See Working Pafle~s. p. 701 . 
• 0 This same rationAle applies to proposed sections 1354-1356, which use t!:lc term "any

thln~ of pecuniary value." 
.3 See Working Papers, p. 700. 
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in which a defendant makes paYl?ent in the h~pe of inducing a futll~e 
violation of a legal duty (no quid pro quo bemg present), but not ill 
the hope of influencing any discretionary action 04 to be taken by the 
public servant in question. 

B. Oulpability 
The conduct in this section is, in paragraph (1), offering, giving, 

or agreeing to give something, and, in paragraph (2), soliciting, ~e
manmng, accepting, or agreeing to accept something. As no culpa·~)ll
ity standard is specifically designated, the applicable state of mmd 
that must be proved is at least "knowing," i.e., that the defendant 
was aware of the nature of his actions.o5 

The elements that the offer, etc., is made to a public servant or 
former public servant and that the solicitation, etc., is by a public 
servant or former public servant are existing circumstances. Since no 
culpability level is prescribed in this section, the applicable state of 
mind that must be shown is at a minimum "reckless," i.e., that the 
offender was aware of but disregarded the substantial risk that the 
circumstance existed.oo The element that what is offered, etc., or so
licited, etc., is "anything of pecuniary value" is also an existing cir
cml1stance which, under the same analysis, requires proof of at least a 
"reckless" state of mind. 

The common element that the offer, etc., or soH citation, etc., was 
"for or because of an official action taken or to be taken," etc., states 
the particular purpose for which it must. be proved that the conduct 
was performed.01 

·9. Jurisdiotion 
There is Federal jurisdiction over an offense in this section if u cir

cumstance set forth in section 1351 exists or has occurred. These 
jnrisdictionul provisions have been discussed in connection with sec
tion 1351 and that discussion is equally applicable here. There is also 
~xtraterritorial jurisdiction over an offense under this section involv
mg a Federal public servant. 68 

In addition to these bases, there is Federal jurisdiction over an 
offense in this section if the public servant is an agent of a State or 
local government charged by a Federal statute, or by a regulation 
issued pursuant thereto, with administering monies or property 
derived from a Federal program, and the official action or legal duty 
is related to the administration of such program. This provision, in 
conjunction with a similar base in section 1'751 (Commerciul Bribery), 
is designed to overcome the holding in the Del T01'O case, 8Upra note 5, 
and extend Federal jurisdiction to corrupt payments made to persons 
who are administei-ing federally sponsored or funded programs, 
although not themselves Federal public servants. The Committee 
believes that the Federal government has a sufficient interest in the 
inteq-rity of the nrograms it supports, involving in aggregate many 
mi11ions if not billions of dollars, to warrant the creation of such juris-

.. The definition of "official action" in section 111 limits the phrase to di~cretionary 
matters. 

"" flee sections ::lOR (b) (1) Rnd 302(b) (1). 
M flee sc('tions 303 (h) (2) and 302(c) (1) 
07 flee also seotton 1322. 
"See section 204(c) (4). 
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diction. The terms "agent", "State", "local", and "government" are 
defined in sectio~ 111 .. By the phrase "monies 01' property derived 
from" the CommIttee mtends to reach those programs (and official 
acts or legal duties relating thereto) to which the Federal government 
has contributed significant funds, irrespective of whether the particu
lar monies 01' property whose administration is sought to be corruptly 
influenced can be traced to the Federal government. Whether it is 
Federal monies that are affected, 01' other monies that, upon being 
diverted, may have to be r~placed in part by the Federal funds, the 
effect on Federal taxpayers IS the same . 
.q.. Grading 

An offense under this section is graded as a Class E f('lony (up to 
two years in prison), just as lUlder 18 U.S.C. 201.09 The Committee 
believes that. continued felony treatment of this offense is warranted 
in view of its serious tendency to lUldermine confidence in government. 
The National Commission, by contrast, proposed downgrading the 
offense to a Class A misdemeanor. 

SECTION 1353. TRADING IN GOVERN;n,rENT ASSISTANCE 

1. In General and Present F ederallaw 
This section brings forward certain aspects of 18 U.S.C. 203, 205, and 

209; other portions of those provisions are deem<>d to be essentially 
regulatory in nature and will be transferred to title 5, United States 
Code. The conduct drawn from existing laws for inclusion in the pro
posed criminal code is believed to pose a greater danger to govern
mental integrity than the rest of the provisions. It is aimed at pay
ments made to public servants for their advice or asistance in govern
ment matters, especially payments in the course of what could gen
erally be termed promotional activities, where the public servant 
will 'be exercising discretionary authority concerning the mattE'r in 
question. This section is patterned after the recommendation of thE' 
National Commission/o 

18 U.S.C. 203 punishes by up to two years in prison whoever. 
otherwise than as provided hy law for the proper discharge of official 
duties, directly or indirectly receives or agrees to receive, or asks, 
demands, soliCits, or seeks, any cOf!1pensation for any services ~en
clel'ed or to be rendered either by lllmself or another--(l) at a tIme 
when he il') a MembE'r of CongreRs, Member of CongrE'ss-elect, Dele
gate 01' Delegate-elect from the District of Columbia, Resident Com
missioner or Resident CommissionPr-elE'ct, or (2) at a time when 
he is an officer or employee of the United States in the executive, legis
lative, or judicia] branch of gove.rnment, or in any agency of the 
United States, including the District of Columbia, "in relation to 
any procE'eding, application, request for a ruling or other determina
tion, contract, claim, controversy, chargE', accusation, arrE'st or other 
particnlar matter in which the United States is a party or has a di
rect and substantial interest, before any department, agency, court
martial, officer, or any civil, military, or naval commission." 71 

00 The similar otl'ense in 26 U.S.C. 7214(a) (2), applicable to agents enforcing the revenue 
laws. carries a maximum five-year prison sentence. 

70 See Final Report, § lR63. 
n See also 26 U.S.C. 7214(a) (9), a similar law applicable to agents enforcing the revenue 

laws. 
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It also punishes, by a like penalty, whoever lmowingly, otherwise 
than as provided by law for the proper discharge of official duties, 
directly or indirectly gives, promises, or offers any compensation for 
any such services rendered or to be rendered at a time when the persoll 
to whom the compensation is given, promised, or offered is or was 
such a Member, Delegate, Commissioner, officer, or employee. 

18 U.S.C. 205 punishes by up to two years in prison whoever, being 
an officer or employee of the United States in the executive, legisla
tive, or judicial branch of government or in any agency Qf the United 
States, including the District of Columbia, otherwise than in the 
proper discharge of his official duties (1) acts as agent or attorney 
for prosecuting any claim against the United States, or receives any 
gratuity, or any share of 01' interest in any such claim in consideration 
of asistance in its prosecution, or (2) acts as agent or attorney for any
one before any department, agency, court, court-martial, officer, or 
any civil, military, or naval commission in connection with any pro
ceeding, application, request for a ruling or other determination, con
tract, claim, controversy, charge, accusation, arrest, or other par
ticular matter in which the Umted States is a party or has a direct 
and substantial interest. The section excludes certain "special govern
ment employees" (a term defined in 18 U.S.C. 202), essentially part
time employees, from coverage. However, the exclusion does not ap
ply to matters with which these employees themselves are concerned 
in their official capacity. 

As is apparent, sections 203 and 205 contain broad areas of over
lap.72 There are, however, certain differences. Section 203 specifically 
includes Members of Congress while section 205 does not apply to such 
persons. Section 203 proliibits offers to or acceptance by public serv
ants of compensation for any services "in relation to" any "particular 
matter': coming before Federal departments or agencies (but not be
fore courts). 73 Section 205, by contrast, forbids public servants to act 
as "agent or attorney," regardl.'!ss of compensation, in the prosecution 
of any claim against the United States or in any particular matter in 
which the United States has a direct or substantial interest or is a 
party. As summarized in the ,Vorking Papers: 74 "The basic distinc
tion between the sections is that sedion 203 applies to any services 
rendered for compensation and it includes Members of Congress, but 
excludes court proceedings. Section 205, on the other hand, applies to 
actin/! as agent or attorney regardless of compensation, excludes Mem
bers of Congress, but includes court proceedings." 

Under 18 U.S.C. 203 it has been held that a specific criminal intent 
in the sense of a conscious purpose to violate the law is not necessary 
to convict for receiving compensation for services rendered before a 
government department; but some soienter is implicit and it must be 
shown that the defendant had "knowledge of the nature or purpose of 
the receipt" of the payment while he was in one of the classes of per
sons prohibited from doing so (e.g., a Member of Congress) .75 

7' Section 205 is the oldest Federal conflict of Intere..:· :atute. having been enacted In 
1853. 10 Stat. 170. Section 203 dates from 1864, 13 Stat. IN. 

7' See flnitcd States v. JO/blI80'L 215 F. Supn. 300. 315 (D. ~[rl. 19(3). ond cnses rfted 
therein. A i1Pecifir statute. 18 U.S.C. 204. prohibits members of Congress from practicing 
in the COll1't of Clnims. This provision will be moved to title 5 and graded as a misdemeanor. 

7·1 Worklnj:!' Papers. n. 717. 
75 United States v. Johnson. 419 F.2rl 56. 60 (4th Cir. 1969). cert. denied, 397 U.S. 1010 

(1970) : United States v. POltell. 519 F.2d 144 12rl Clr.). cert. denied, 423 U.S. 926 (1975) ; 
United States v. Quinn, 141 F. -SuPP. 622, 627 (S.D.N.Y. 1956). 
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In one respect 18 U.S.C. 203 has been subject to differing interpre
tations. One view is that it covers all services rendered for compen
sation by a public servant in any case in which the United States has 
an interest. A more conservative reading of the statute places empha
sis on the phrase "before any department, agency, etc." and holds that 
this phrase qualifies the preceding language "in relation to any ... 
matter in which the United States ... has a direct and substantial 
interest." The result is that the services rendered by the public serv
ant must, under this view, be representational in nature, requiring 
him personally to appear in some way "before" the department or 
agency involved. The legislative history of 18 U.S.C. 203 and its 
predecessor statute, and judicial decisions under them, do not provide 
a clear answer to the issue. The Department of Justice has, however, 
followed the more restrictive interpretation that the services rendered 
fOl' compensation by the public servant must be representational h~ 
nature and not merely in the form of advice or assistance in writing 
contracts and the like. 

Under 18 U.S.C. 203, as nnder 18 U.S.C. 201, it has been held that 
the ap:reement to receive, and the receipt of, the forbidden compensa
tion state distinct offenses even when both are committed as part of 
the same transaction.76 

In 18 U.S.C. 205, the phrase "acting as agent" has been interpreted 
broadly as not confined to the common law concept of a person having 
power to affect the Jegal relations of his pl'incipal.77 

18 U.S.C. 209 punishes by up to one year in prison whoever receives 
any salary or any contribution to 01' supplementation of salary as com
pensation for his services as an officer or employee of the executive 
branch of government, of any independent agency of the United 
States, or. of the District of Columbia, from any somce other than the 
government of the United States (except as may be contributed out 
the treasury of any State, county, or municipality). Section 209 also 
imnos(>s a penalty of up to one year in prison on whoever, whether all 
individual, partnership, association, corporation, or other organiza
tion, pays, makes any contribution to, or in any way supplements thl' 
salary of, any such officer or employee under circumstances which 
would make its receipt a violation of this section. 

The section does not apply to a special government employee or to 
an officer or employee of the government serving without compensa
tion. There is n 1so an exception al10wing an officer or employee of tIle 
executive branch to continue to participate in a bona fide pension, re
tirement, or similar plan maintained by a former employer. 

Section 209 hl1s been rarely utilized. Significantly, it proscribes pay
ments for governmental services regardless of t.he intent of the p:,tyer: 
however, payments or gifts for non-governmental services are not 
covered. 

In a major revision of the conflict of interest laws in 1962, the Con
gress, in Pnblic Law 87-849, repealed a nnmber of existing statutes in 
title 18 but limitE'd its repeal of then 18 U.S.C. 281 and 283 by leaving 
those statutes in effect as to retired officers of the Armed Forces of the 
United States. Those statutes no longer appear in title 18 and appeal' 

70 See Burton v. United states. 202 U.S. 344. 377-378 (1906). 
'17 See United States v. Sweig; 361 F. Supp. 1148,1156-1157 (S.D.N.Y. 1970). 
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only in section 2 of Public Law 8'7-849, '76 Stat. 1126. This was done 
because of the problems involved in defining the conflict of interest 
laws as to the peculiar status of retired officers of the Armed Forcei!' 
while not on active duty. Substitution of the Criminal Code in this bill 
for current title 18 would not affect this partial repeal. However, in 
order to codify and thereby clarify these penal provisions, the Com
mittee has moved them, with amendments, to a new title 18 Appendix. 
~. The Offense 

A. Elements 
Subsection (a) provides that a' person is guilty of an offense if (1) 

he offers, gives, or agrees to give to a public sen'ant, or, (2) as a pub
lie servant, he soliClts,7S demands, accepts, or agrees to accept from 
another person, anything of pecuniary value intended as considera
tion for advice or other assistance in preparing 01' promoting a bill, 
contract, claim, or other matter that is or may become subject to official 
action by such public servant. 

The term "anything of pecuniary value" is defined in section 111 
and, for this subchapter, in section 1359. It hus been discussed in more 
detail in connection with section 1352, and that discussion should be 
incorporated here. The terms "official action" and "public servant" 
are also defined in section 111. Those provisions have been explained 
more Tully in connection with section 1351, and that discussion should 
be consulted at this point. 

The phrase "as compensation for advice or other assistance in pre
paring or promoting a bill,79 contract, claim, or other matter" is de
rjved from the suggestion of the National Commission.so Significantly, 
its scope is such that it covers substantially more than merely repre
sentational services and extends to all types of services rendered by a 
public servant. The Committee believes that a limitation to representa
tional services in this section (such as is followed by the Department 
of Justice under 18 U.S.C. 203) would be inappropriate. The Federal 
government dispenses huge sums of money annually nnder a myriad 
of pro,grams. It clearly has a strong interest in protecting those funds 
and, thus, should punish flagrant conflict of interest situations such 
as when a public servant is hired by a private person to assist him in 
preparing grant applications or in drafting contracts. 

The Committee observes, however, that 18 U.S.C. 20)} is not limited 
to cases in which the public servant is in a position to affect the matter 
by means of his official action. Thus, that statute, if interpreted to 
cover any services rendered and not just representational services, 
would arguably be too broad since no nexus would be required be
tween the assistance furnished and any possible Rction the public serv
ant cou1d then take. This potentia] "overbreadth" is apparently the 
reason that the Department of Justice has supported a more limiting 
interpretation. 

This section deals with the problem via the phrase of art "officia1 
action," which, under its definition in section 111, narrows the scope 
of the prohibition to those activities where the public servant exer-

7. See the discussion of this term In connection with section 1351. 
7. "BUl" is meant to refpr to a commercial bill and not a legislative bill. 
80 See Final Report, § 1363(1). 
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cises discretionary activity or that "may hecome" subject to his dis
cretion. So limited, there is no longer any reason for restricting the 
purview of the statute to representational activities. The National 
Commission reached a similar conclusion.81 The exclusion of certain 
special government employees-in the main, I)art-time employees
from the coverage of 18 n.s.c. 205 is also imp icitly carried forward 
by the limitation in this section to matters involving "official action" 
by the public servant, since present law specifically excepts from the 
exclusion matters with which these employees are concerned in their 
official capacity. 

B. Oulpability 
The conduct in this section is, in paragraph (1), offering, giving, 

or agreeing to give, and, in paraO"raph (2), soliciting, demanding, ac
cepting, and agreeing. to accept. Since no culpability level is specially 
prescribed. the applicable state of mind that must be proved is at least 
"lmowing," i.e., that the offender was aware of the nature of his 
actions.82 

The clements that what is given is "anything of pecuniary value" 
and that it is offered, etc., to, or solicited, etc., by a "public servant" 
are existing circumstances. As no culpability standard is set forth in 
this section. the appliC'uble state of mind to be shmyn is, at a minimum, 
"reckless," i.e., that the offender was aware of but disregarded the sub
stantial risk that the circumstances existed.8s 

The common element that something of pecuniary value tendered 
or accepted is "intended as consideration for advice or other assistance 
in preparing or promoting a bill, contract, claim, or other matter that 
is or ma:y become subject to official action by such public servant" states 
the particular purpose that the defendant must be shown to have harl 
in offering or soliciting the thing of value. 

The requirement of "lmowing" conduct plus "recklessness" as to 
the nature of the payment is sHghtly less than existing law as to 
soienter, which requires no showing of evil motive but does require 
deliberate conduct ('ouplerl with an awareness, that is, Imowledge, of 
the nature of the payment.84 

3. Jurisdiotion 
There is Federal jurisdiction over an offense in this section if the 

public servant is a Federal public servant. This brings forward the 
present jurisdictional contours of 18 U.S.C. 203, 205, ~nd 209, other 
than as to District of Columbia public servants who the Committee 
deems more suitable for coverage under the District of Columbia Code. 
4. Grading 

An offense under this section is graded as a Class E felony (up to 
two years in prison). This accords with the two-year maximum 
prison sentences imposable under 18 U.S.C. 203 and 205.85 

8t See Working Papers, pp. 70'2-70'3. It should be noted, however, that the Committee 
has slightly expanded this section I!Ul compared with that of the National Commission by 
substituting the phrase "matter that ... may become subject to official action" for the 
National Commission's proposed phrase "matter which is ... lilt ely to be subject to his 
official action." 

8!l See sections 30'3 (b) (1) and '30'2 (b) (1). 
8!l See ~pctfonR 303(b) (2) rnd 302(c) (1). 
S< See United State8 v. John8on, 8upra note 75, at 60'. Compare Final Report, ~ 1363, 

which proposed to distinguish In degree of necessary 8cienter between the public servant 
who solicits a pal1ment and the person who offers or gives ilL payment to such a public 
servant. Working Papers, IJ. 703. 

"'Compare Working Papers, p. 703. 
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SECTION 1354. TRADING IN SPECIAL INFLUENCE 

1. In General and Present FederaZ Law 
This section is designed to be a companion provision to proposed 

section 1353 and is based in pal't on 18 U.S.C. 203 and 205. In oth~r 
res1?ects this section is new to Federalluw. It closely resembles and 18 
derIved from the recommendations of the National Commission,86 
which in turn draw upon recent State code revisions and the Model 
Penal Code. 

18 U.S.C. 203 and 205 have been set 'forth and explained in detail 
in connection with the previous section. In essence, those statutes 
prohibit a public servant from receiving or being offered compensa
tion for any services rendered or to be rendered by himself or another 
or from acting as agent or attorney for another, if in either case the 
United States has a direct and substantial interest in (or is a party to) 
the matter in question. 

Section 1353 deals with the aspect of those statutes that punishes 
the offer or acceptance of compensation for advice or other assistance 
in preparing or promoting a matter over which the public servant has, 
or may acquire, discretion. This section, on the other hand, prohibits 
the purchase or sale of "special influence" (a defined term, including 
the exercise of influence by reason or kinship or position as a public 
servant) upon a public servant.S7 To permit persons to exert such spe
cial influence, as a potential consequence of which prIvate interests roay 
prevail over pub1ic interests, wonld be plainly detrimental to govern
mental operations, and to permit persons to derive some tangible or 
economic benefit throngh kinship or by reason of a position of influence 
as a public servant is likewise clearly unjustifiable.88 

9:l. The Offense 
A. Elements 

Subsection (a.) provides that a person is guilty of an offense if he 
(1) offers, gives, or agrees to give to another person or (2) solicits,89 
dema.nds, accepts, or agrees to accept from another person "anything 
of pecuniary value intended as consideration for exerting, or causing 
another person to exert, special influence upon a public servant with 
respect to his taking an official action or his performing a legal duty 
us a public servant." 

This statute may be broader than current law in penalizing not only 
the dircct offer or solicitation of anything of pecuniary value for per
sonally exerting special influence but also "causing another to exert" 
special influence. 

Thus, the offense goes beyond direct dealings or arrangements be
tween persons and public servants and reaches (~ases where the reci
pient is not the one to exert the special influence but will be the one to 

56 See li'lnnl Report, § 1365. 
B1 To some extent this Idnd of eonduct falls within current law, for 18 U.S:C. 203 em

braces more than a mere prohibition on the sale of servlP.es by public servan ts. As one 
court Ims observed: "It is tbe trading for pay of the prestige or power which comes with 
the {lcfendant's position in the government that Is dealt with by this section." United 
>"Ita,te8 v. RcislcV. 35 F. SuPP. 102, 104 (D.N.J. 1940). See also cases COllected ill Workin!!: 
P>aperR, pp. 708-709 ll. 54, involving situatiolls where a pubIlc servant has In effect sold 
his Influence ill the 'course of selling hls services. 

88 Ree Working Papers, p. 707. 
eo See the footnote discussions of this term in relation to sectioll 1351. 
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arrange it. This will reach the case of a non-government fixer who, 
for payment, agrees to arrange for a public servant to exert his 
influence on another public servant. The rationale, as noted by the N a
tional Commission,DD is that special influence is improper and should be 
punished regardless of the capacity of the recipient himself t~ exert 
the special influence. '1'here would seem to be no reason to permIt per
sons to indirectly trade in special influence with only public servants 
prohibited from directly engag;.ng in the sale of such influence.91 

The term "anyt.hing of pecuniary value" is defined in section 111 
and, specially for this subchapter, in section 1359. It has been fully 
discussed in cOllnection with section 1352

Z 
and that discussion should 

be referred to here. Likewise the term ' public servant" has both It 
general definition in sectiOll 111 and a special definition in section 
1359. That term has been explained ill relation to section 1351, and the 
discussion there should be consulted at this point. 

The term "special influence" is defined in subsection (b) to mean 
"influence by reason of a relationship to the public servant by common 
ancestry or by marriage, or by reason of Rosltion as a public servant or 
as a political party official." The term' political party official" is de
fined in section 1359(a) (1) (B) to mean a person who "holds a posi
tion or office in a political party, whether by election, appointment, or 
otherwise. " 

As previously indicated, the inclusion of power to influence by rea
son of position as a public servant generally accords with existing 
law; the inclusion of power to influence by rea'son of kinship D2 or posi
tion as a political party official is new. The prohibition against the sale 
of special influence over public servants by reason of kinship is derived 
from the Model Penal Code,93 which ~ave no specific explanation for 
its inclusion. However, paying a relatlVe of a public servant in order 
to reach the latter seems to be such a potentially frequent method of 
exerting" improper influence that the Committee believes it should be 
covered. 

The Model Penal Code also included "friendship or other relation
ship apart from the ml'rit of t.he transaction" within the definition of 
the means by wl1ich special influence might be exerted. This was re
jected by the Committee "to avoid cast.ing: the shadow of criminality 
over employment of profl'ssional represl'ntatives, who~ bec:anse of their 
specialty or former official employment, are friends of the persons in 
government with whom they deal." 94 Applying the term "friendship" 
to special influence wonId make the statute too brond, especially in 
light of the many ex-public servants now dealing: with the govern
ment as representatives of private industry. Control of their activities 

O. SPP. Working P~pers, P. 708. 
01 Ibid. Note -that the "causing" branch of this offense would not be encompassed 

within the I"eneral "causing" nffense In section 401. That offense reaches persons 
who hrln~ about the performance of conduct by parties that would be criminal 
if eng'a~ei1 In by the defenc1ant or another. Since the mere exerting of special Influence. 
withont pllyment. dops not ronstitl1te An offenRe nnder thi~ scction. the provisions of 
section 401 are Inapplicable to the defendant's conduct under the causing" branch of this 
statute as the defendant, by definition, performs the conduct of offering, etc., or soUcitlng, 
etC'. 

02 The definition of kinship in the definition of "specin] infiuence" as "relationship to the 
publiC' servnnt by rommon Ancestry or hy mnrriage" wns snggested in thp Working Pnpers 
(at 707 n. 50), although the Final Report merely used the word "kinship,'" without 
elnboration. 

M Model PennI Code, ~ 240.7 (P.D.D. 1962). o. Fin'nl Report, § 1365. Comment, P. 138. 
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is best left to regulatory statutes outside the criminal code. It should 
be noted in this connection that "log-rolling" is exempted from the 
coverage of this section by virtue of the specific limItation on tha 
definition of "anything of 'pecuniary value" in section 1359.95 

Political party officials are included because it is obvious that they 
can exert strong "special influence" on numerous public servants, and, 
when they are paid for doing so, such conduct should be criminal. It 
should, however, be emphasized that what is forbidden is not the 
exertion of influence itself but the acceptance or solicitation of pay for 
it. Lobbying is left to regulatory statutes outside the criminal code.o6 

The definition of "political party official" in section 1359 is adapted 
from recent State codes that have enacted similar legislation.o1 

B. Onlpaoility 
The conduct in this section is, in paragraph (1), offering, giving, or 

agreeing to give something, and, in paragraph (2), soliciting, demand
iug, accepting. 01' ap:reeing to accept something. Since no culpability 
standard is specifically prescribed in this section, the applicable state 
of mind that must be proved is at least "lmowing," i.e., that the defend
ant was aware of the nature of his actions.oB 

The elements that what is offered, etc., or solicited, etc' l is "any
thing of pecuniary value" and that it is offered to or soliCIted from 
"another person" are existing circumstances. Since no culpahility level 
is specifically ~)rescribed, the applicable state of mind to be shown is 
nt a minimum 'reckless," i.e., that the defendant was aware of but dis
regarded the substantial risk that the circumstances existed.oo 

The element that something of pecuniary value given or accepted is 
"intended as consideration for exerting, or causing another person to 
exert, special influence upon a public servant with resped to his taking 
of an official action 100 or his performance of a legal duty as a public 
R(lI'vant" stah.'s the particular purpose that the defendant. mllst be 
shown to have had in offering or soliciting the thing of value.101 
3. Jwisdiotion 

There is Federal jurisdiction over an offense in this section if the 
official action or legal dnty involved is that of a Federal public servant. 
As under the previous section. this forml1lation preserves the current 
scope of Federal jurisdiction under 18 U.S;C. 203 and 205 except 
for the omission of District of Columbia public servants.102 

4. Grading 
An oifrnse nnder t11is section js graded as a Class E felony (up to 

two years in prison). This maintains felony status for this offense 
(currently also graded at a two-year level) in light of the Committee's 
determination that the sale of special influence, particularly when done 
by pnblic scrvnnts who will rxert snch inflllE'nre on other public serv
ants, is gravely destructive of governmental integrity. loa 

os See the discussion of this issne in relation to section 13'51 . 
•• See Worldng Paper~. p. 707. 
97 See McKinney's N.Y. Rev. Pen. Law, § 200.40 (1967) ; Prop. Del. 'Crim. Code § 703 (3) 

(Flnal Dmft 1967). 
os See sections 303(b) (1) and 302(b) (1). 
Il!l Spe sections '303(b) (2) and 302(c) (1). 
100 ~'he term "official action" is defined in section 111 and is discussed in detail in 

connection with pnction 1~51. 
10.1 See the discussion of the corresponding element in section 1353, supra. ,.2 See the definition of "public servant" in section 111. 
10.1 The National Commission. by contrast, proposed to downgrade this offense to a 

misdemeanor. 
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SECTION 1355. TRADING IN PUBLIC OFFICE 

1. In General and P1'esent Federal Law 
This statute will replace 13 U.S.C. 211 (1) and 18 U.S.C. 210 and 211. 

It is designed to prevent the substitution of purchased influence for 
considerations of ability and integrity in appointing, employing, ad
vancing, and retaining employees in government service. The section 
is derived in large measure from the recommendations of the National 
Commission/04 but, as will be discussed below, the Committee has re
jected the Commission's proposal to create a new offense of trading in 
political endorsement. 

13 U.S.C. 211(1) punishes by up to five years in prison whoever 
"receives or secures to himself any fee, reward, or compensation as a 
consideration for the appointment of any person as supervisor, enu
merator, clerk, or other officer or employee" in the Department of Com
merce. No reported prosecutions under this statute apparently exist. 

18 U.S.C. 210 pumshes by up to one year in prison whoever "pays 
or offers to :pay an:y money or thing of value, to any person, firm, or 
corporation III conSIderation of the use or promise to use any influence 
to procure any appointive office or place under the United States 
for any person." 

In United States v. Sldrey,t°5 the Court held that the statute reached 
an offer made to al\fembel' of Congress of a yearly payment to a politi
cal party in return for the obtaining of a postmastership for the 
offeror. 

The Court thus construed the word "person" broadly to include a 
political party and also found that the law extended to a situation 
where the payment was 'made to a person other than the one by whom 
the influence would be exerted. 

18 U.S.C. 211 punishes by up to one l.ear in prison whoever "solicits 
or receives, either as a political contrIbution, or for personal emolu
ment, any money or thing of value, in consideration of the promise of 
support or use of influence in obtaining for any person any appointive 
office or place under the United States." It also punishes by an identi
cal penalty whoever "solicits or receives any thing of value in con
sideration of aiding a person to obtain employment under the United 
States either by referring his name to an executive department or 
agency of the United States or by requiring the payment of a fee be
cause such person has secured such employment." 

The term "place" in this statute was inserted in 1'948 to broaden the 
scope of coverage. It has been interpreted to mean "employment", the 
word used in the second paragraph of 18 U.S.C. 211.106 . 

18 U.S.C. 210 and 211 are very broad and bar payment for the 
exertion of any influence, whether consequential or not, by anyone, 
regardless of the actor's governmental connection or posit.ion of in
fluence, for the purpose of obtaining for another an appointment or 
advancement in public service. Thus, existing law is broad enough to 
prohibit paid efforts to influence official action from sources that pose 
no realistic threat of causing mal-administration of the hiring and 

1M /:lee Finnl1leport. S 1864. 
105 359 n.S. 255 (1959). 
100 See Working Pnpers, p. 706 n. 47. 
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promotion practices of the Federal government. Prosecutions have, 
however, been limited in practice to persons, such as public servants or 
party officials, who are in fact in a position to exert such a harmful 
influence.lo7 

~. The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if he 

(1) offers, gives, or agrees to give to another person or (2) solicits/OS 
demands, accepts, 01' agrees to accept from another person "anything 
of pecuniary value intended as consideration for approval, disap
proval, or assistance by a public servant or political party official In 

the appointment, employment, advancement, or retention of any per
son as a public servant." 

In recognition of the prevailing practice under 18 U.S.C. 210 and 
211 which has limited prosecutions to persons who, as public servants 
or party officials, are in a position to exert a harmful influence, thi3 
section has been drafted to contain the requirement that the thing of 
pecuniary value be offered or solicited as a consideration for "approval, 
disapproval, or assistance by a public servant or political party of
ficial." The Committee, however, does not intend that the phrase "in
t.ended as consideration for" be limited to mean only payments di
rected to public servants or party officials. For this reason, the s6ction 
begins with a reference to an offer to or a solicitation from "another 
person." Thus, the statute is drafted broadly, as in current law, and 
would reach any person who solicits a thing of pecuniary value, in
cluding a third party influence peddler. It is only the ultimate result 
of the payment-not its recipient-that must be related to Federal 
employment. The statute will reach any person who solicits or offers 
a thing of pecuniary value in consideration for bringing influence to 
he'ar on public servants and party officials who are in a position to 
act.l09 This accords generally with the recommendation of the National 
Commission, although, unlike that body, the Committee has chosen 
not to define the terms "approval" and "disapproval," deeming their 
meaning to be evident.l1O The term "political party official" is defined 
in section 1359 to mean "a person who holds a position or office in a 
political party, whether by election, appointment, or otherwise." This 
class of persons was considered necessary for inclusion "to provide 
full coverage of those persons who are in a position of influence with 
regard to appointments, employment and advancements in government 
service." 111 

The word "consideration" as used here is taken from existing law. 
n scems an appropriate term in view of the thrust of this statute to 
bar It sale of a public office or a promotion. 

The phrase "appointment, employment, advancement, or retention" 
has been used by the Committee in lieu of the more archaic current 
law phrase "any appointive office or place." This will express the 
brond interpretation intended and applied under the existing statutes. 

1&7 ld. at 704-705. and cases cited therein. 
108 See Working Papers, pp. 705-706. 
100 See WQrking Papers. pp. 705-'706. 
110 Compare Final Report, § 1364; Working Papers, p. 705. 
lllId. at 705. 

51-508 0 - 80 - 28 
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The phrase is intencled to embrace the situation in United States v. 
H ood,112 where contributions were made in return for promises of 
influence in outaining positions not then in existence but already au
thorized by Congress. 

As is apparent, there is an overlap between this offense and the 
bribery and graft statutes when the recipient of the payment is a 
public servant.l13 In such a case his action in hiring or promoting an 
individual will often amount to taking payment "for or because" of 
his official action, or perhaps eyen as a quid pro quo for his official 
Itction. Nonetheless, the Committee urges retention of this specific 
statute for several reasons. First, it covers party officials who are not 
covered either by the bribery or graft statutes. Second, separate cov
('mgt' for sale of public office historically has been part of the criminal 
code. The present oft'eme of simply referring a person's name to an 
executive agency for pay, and the like, contained in the second para
graph of 18 U.S.C. 211 has been transferred to title 18 Appendix, 
United States Code. 

The> National Commissim1 proposed to include in its corresponding 
provision a new offense of trading in political endorsement.1l4 The 
neal'Pst Cll1'T'e>nt offenses to tIl(' snggested Commission statute are COB
tained in 18 U.S.C. 599 and ()OO, barring promises of employment, com
pensation, or other benefit "provided for or made possible in whole 01' 
in part by an Act of Congress" as consideration for the support or op
position to any candidate.l15 The Commission proposal went much 
fmther and would have made it an offense for any person to give any
thing of pecuniary value (not just a benefit provided for by law) to 
another person as consideration for approval or disapproval by a pub
lic servant or party oHicial of a person for "designation or nomination 
as a candidate for elective office." 

There is, to be sme, a Federal interest in preventing the sale of 
public elective office just as there is in preventing the sale of public 
appointive office. At the same time, the drafting of this type of statnte 
introduces the criminal law into the area of choosing political candi
dates, with possible unforeseen difficu16es. In the absence of a showing 
of past problems and current existing abnsE's in this area, and thel'pfol'(> 
the need for remecljal legislat.ion, the Committee sees no necessit.y t.o 
include this expansion of present law in the code hill. 

B. o.ulpability 
The conduct in this offense is offering, giving, or agreeing to give 

something (paragraph (1» and solicitlng, demanding, accepting. 
or a.gTeeing to accept something (paragraph (2) ). Since no culpability 
level is specifically designated, the appHcable state of mind to h'e 
proved is at least "knowing," i.e., that the defendant was aware of thE' 
nature of his actions.llG ~ 
~~e elements of "another person" anel that what is offered, etc., or 

sohCltecl, etc., is "anything of p(>~uniary value" are existing circum-

ll!l'::\43 u.s. 148 (1052). 
':" The term "public servant" is defined generally in section 111 and specially in section 

130!!. It has been rliscussed at length in connection with section 1351 and that discussion 
shouli1 bp consulterl here. 

m ::lee Flnnl Report, § 13114('1) (b). 
115 There ara no reported annotntions under these statutes: 18 U.S.C. 600 hns been 

rewritten as Pllrt of the Federal Election Campaign Act of 1971, 86 Stat. 3. 
uo See sections 303(b) (1) nnd '302 (b) (1). 

L--~~~_~~~~~~~~~ __ ~~~~~~~~~~~-~--~~-----
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stances. Since no culpability standard is specifically provided, the ap
plicable state of mind that must be shown is at a minimum "reckless," 
i.e., that the defendant was conscious of but disregarded the substan
tial risk that the circumstances existed.ll7 

The elemem that the payment was "intended as consideration for 
approval," eGe., states the particular purpose the defendant must be 
shown to have had for offering or soliciting the thing of value. 
3. Jurisdiction 

There is Federal jurisdiction over an offense in this section if the 
appointment, employment, advancement, or retention involved is that 
of a Federal public servant. This carries forward the essential scope 
of 18 U.S.C. 210 and 211.118 
4. Grading 

An offense under this section is graded as a Class E felony (up to 
two years in prison). This represents a compromise between the 
present grading level of 18 U.S.C. 210 and 211 and that of 13 
U.S.C.211. 

SECTION 1356. SPECULATING ON OFFICIAL ACTION OR INFORMATION 

1. In General and P1'esent Federal Law 
This section has no precise counterpart in existing law. Its purpose 

is to deter and punish the use of inside information acquired while in 
government service for pecuniary gain. The section generalizes from 
11 half dozen existing enactments dealing with specific employees and 
limited situations. It is drawn closely from the recommendations of 
the National Commission, which in turn were derived from the Model 
Penal Code.l19 

The six similar statutes in current law are as follows: 120 

(i) 18 U.S.O. 1901. This enactment (which dates from 1789) 
punishes by up to one year in prison whoever, being an officer of 
the United States concerned in the collection or disbursement 
of the revenues thereof, carries on any trade or business in the 
funds or debts of the United States, or of any State, or m any pub
lic property of either. Strictly speaking, the use of inside informa
tion is not an element of this offense, although it probably would 
be J?resent in any violation that would be prosecuted. 

(ii) 18 U.S.O. 19013. This enactment punishes by up to ten 
years in prison whoever, inter alia, being an officer, employee, or 
person acting for or on behalf of the United States or any depart
ment or agency thereof and having by virtue of his office, employ
ment, or position, become possessed of information which might 
affect or influence the market value of any product of thp soil 
grown within the United States, which information is by law or 
by the rules of such department or agency required to be wlth
held from publication until 11 fixed time, before such info~m~
tion is made public through regular channels, directly or mdl-

U7 See sections 303(b) (2) and '302(c) (1). 
ll8 See the definition of "public servant" in section 111. 
119 See Final Report. § 1372 : Model Penal Code, § 24'3.2. 
120 No reported 'prosecution under any of these statutes exists. 
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rectly speculates in any such product by selling or buying the 
same in any quantity.12l 

(iii) 18 U.S.O. 1903. This statute punishes by up to two years 
in prison whoever, while acting in any official capacity in the ad
ministration of any Act of Congress relating to crop insurance 
or to the Federal Crop Insurance Corporation, speculates in 
any agricultural commodity or product thereof, to which such 
enactments apply, or in contracts relating thereto, or in the stock 
membership interests of any association or corporation engaged 
in handling, processing, or disposing of any such commodity or 
product. 

(iv) 7 U.S.O. 1157. This statute punishes by up to two years in 
prison any person who, while acting in any official capacity in the 
administration of the Sugar Act of 1948, invests or speculates in 
sugar or liquid sugar, contracts relating thereto, or the stock 
or membership interests of any association or corporation engaged 
in the production or manufacture of sugar or liquid sugar. 

(v) 15 U.S.O. 645(B) (4.). This enactment punishes by up to 
five years in prison whoever, inteT alia, being connected in any 
capacity with the Small Business Administration, having infor
mation concerning any future action or plan of the Administra
tion, invests or speculates, directly or indirectly, in the securities 
or property of any company or corporation receiving loans or 
other assistance from the Administration. 

(vi) 926 U.S.O. 7924.0. This section, a companion to 1 U.S.C. 1151, 
punishes by up to two years in prison whoever, while acting 
III an official capacity in the administration of thl' laws dealing 
with taxl'S on sugar, invests or speculates in sugar or liquid sugar, 
contracts relating thereto, or the stock or membership interests 
of any association or corporation engaged in the production or 
manufacture of sugar or liquid sugar. 

92. The Offense 
A. Elements 

Subsection (a) provides that a person is guilty of any offense if 
"as a public servant, or within one year after his servic£' as a puhlic 
servant terminates, and in contemplation of the taking of an official 
action by himself as a public servant or by an agency with which he 
is or has been serving as a public servant, or in reliance on informa
tion to which he has or had access only in his capacity as a public 
servant, he: (1) acquires or disposes of a pecuniary interest in any 
property, transaction, or enterprise that may be affected by such 
official action or information, or (2) provides information with intent 
to aid another person in acquiring or disposing of such an interest." 

The basic thrust of this statute is to prevent self-dealing by a 
public servant designed to enable him or anothe.r to profit financially. 
Such conduct is deemed appropriate for penal sanctions "since it 
constitutes taking undue and partisan advantage of a public position 
and is, therefore, a seriou8 breach of the integrity of government 
operations." 122 

lJ!1 ThiR section 'also nnni~hes the willful imparting of any such informa:tion required 
to be withhelcl from publication to any person not entitled to rec2ive it. 

120 Working Papers, p. 725. 
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Following the suggestion of the National Commission, the prohibi
tion on self-dealing herein is extended to actions by public servants 
not only while they are actively employed by the government but 
for a period of one year thereafter. This is designed to prevent a 
public servant from SImply quittinF his job in order to make a finan
cial investment on the basis of in!ormation he has obtained because 
of his public service. However, the statute recognizes that, after a 
while, the opportunity to benefib from a speculation founded on inside 
government information becomes attenuated. The one-year period, 
while necessarily somewhat arbitrary, is intended reasonably to bal
ance these competing considerations.1.23 Significantly, the same period 
is contained in one of the current conflict of interest statutes.124 

Although this section resembles regulatory offenses of the type 
found in chapter 11 of title 18, the basis of many of those statutes is 
that they bar acts that are malum prohibitum, bad in appearance, and 
have a potential for temptation and corruption. The gravamen of this 
offense, however, is something more than an ordinary conflict of inter
est. It requires, as an element of the offense, that the acquisition of a 
pecuniary interest or the passing of information to another be "in con
templation of official action by himself as a public servant or by an 
agency with which he is or has been serving as a public servant, or 
in reliance on information to which he has or had access only in his 
capacity as a public servant ... " This element takes the offense out 
of a general conflict of interest situation and makes it, instead, a genu
ine case of overt self-dealing and betrayal of public trnst. It should be 
noted that the person's actions violate the statute not only if they are 
based on some official action he or his agency will take or has taken 
but also if it is based on information that came to him in the course of 
his employment. This is intended to include information that he has 
access to in the normal conrse of his duties as wen as information he 
has access to merely by reason of his presence in nny agency, even if 
the specific information involved is outside of the scope of his normal 
duties and activities. 

The prohibited acts themselves are set forth in two sepnrate para
graphs. Paragraph (1) forbids a public servant from ncquiring or 
disposing of a "pecuniary interest in any property, transnction, or 
enterprise which may be affected" by the officinl action contemplated 
or the information obtained. The terms "speculates" and "wagers"
used in addition by the National Commission-were thought to be 
unnecessary as encompassed within the meaning of "acquires or dis
poses of a pecuniary interest in", especially in light of the broad defini
tion of the word "property" in section 111.125 

It should be emphasized that, unlike the National Commission's 
formulation, this proposed statute bars not only acquiring an interest 
in property, but also disposing of property already in a public 
servant's possession, when the disposition is as a result of inside 
information. Because the latter conduct is equally reprehensible, the 
Committee does not agree that it is "difficult to brand a person's nor
mal impulse to cut losses, even if his information is derived from his 
public employment, as criminal behavior." 126 

= Sep ibid. 
12<18 U.S.C 207(b). 
125 The terms "enterprise" and "official action" are also defined In section 111. The 

latter has been explained In connection with section 1851. 
120 Working Papers, p. 725. 
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Paragraph (2) forbids the providing of information with intent to 
aid another person to acquire or dispose of a pecuniary interest in any 
property, transaction, or enterprise, etc. The language used in this 
branch is that of "aiding," which suggests the comphdty provision, 
section 401. However, that provision will not apply, as the receipt of 
the information is not an independent crime. Thus' the public servant 
is not an accomplice but a principal when he delivers the information 
with the requisite intent.127 

B. Oulpa'b-ility 
The conduct in this offense is acquiring or disposing of a pecuniary 

interest (paragraph (1» and providing information (paragraph 
(2) ). Since no culpability standard is specifically designated, the ap
plicable state of mind that must be proved is at least "knowing," i.e., 
that the offender was aware of the nature of his actions.128 

The common elem-.>nts that the conduct is done "as a pubHc servant" 
or "within one year after [the actor's] service as a public servant termi
nates" are existing circumstances. Since no cUlpability level is specifi
cally set forth, the applicable state of mind that m11st be shown is 
"reckless," i.e., that the offender was aware of but disregarded the 
substantial risk that the circumstances existed.J.29 

The element that the conduct is done "in contemplation of the taking 
of an official action ... or in reliance on information" describes the 
particular mental state that the defendant must be shown to have had 
111 acquiring or disposing of the pecuniary interest Or providing the 
prohibited information. 

The element in paragraph (1) that the interest acquired was in any 
"property, transaction, or enterprise that may be affected by such offi
CIal action or information" is also an existing circumstance as to which, 
by the same analysis as just discussed, the applicable mental state is 
"reckless. " 

The element in paragraph (2) that the providing of information was 
done "with intent to aid another person in acquiring or disposing of" 
an interest of the type described in paragraph (1) states the particular 
purpose for which it must be proved that the conduct was performed. 
Thus the indiscreet public servant who merely "talks too much" and 
thereby discloses inside information prompting another to acquire a 
pecuniary interest will not be liable under this provision. 
S. Jurisdiotion 

There is Federal jurisdiction over an offense in this section if the 
public servant is or was a Federal public servant or if the agency 
was a Federal government agency.laO 
4. Grading. 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This adopts the penalty level recommended 
by the National Commission and seems adequate to deter and punish 
the kind of conduct proscribed. 

127 On the other hand. the recipient could be prosecuted as an accomplice of the public 
servant who ImpartR the Information. 

'28 Ree sections ::l03 (b) (1) anr1302 (b) (1). 
,!!tl Ree sections 303(b) (-2) and 302(c) (1). 
130 The term "nnbllp "cr"nnt" Is (fefine(l In Recti on 111 gpnprnllv and Is given !t specinl 

definition In section 1359. The term "government agency" is defined in section 111. 
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SEOTION 1357. TAMpERING WITH A PUBLIO SERVANT 

1. In General 
This section contains both a broad and a relatively narrow offense. 

The broad offense in paragraph (1) deals with threatening public serv
ants in order to influence their official action or the performance of 
their duty. It is patterned after section 1323 (Tampermg w.ith a Wit
ness. Victim. or an Informant) but covers public servants m general 
ratlier than only witnesses: victims: and informants. The offense h~re 
differs from that in section 1302 (Obstructing a Government FunctIOn 
by Physical Interference) in that a violation of this section does not 
require an actual obstruction or impairment of a government nmc
tion, Moreover, the prohibited means in this section include threat, 
intimidation, and deception, while those in section 1302 are limited to 
physical interference or obstacle. 

The narrow offense (paragraph (2)) is directed only at a particular 
class of public servants-the President or a potential successor to the 
Presidency. It punishes the communication of a threat to commit a 
crime of violence against such an official and the communication of false 
information that such a crime is imminent or in progo-ress. The offense 
carries forward, in somewhat modified form, 18 U .. C. 8'll. 
~. Present Federal Law 

A.. In relation to the offense in paragraph (1) 
Under current law there are a number of statutes directed at the sub

stantive offense of threatening public servants, but such statutes gen
erally do not focus upon a purpose to influence official action or the 
performance of a legal duty. 

18 U.S.C. 111 punishes by up to three years in prison whoever, inter 
alia, "forcibly assaults, reSIsts, opposes, impedes, intimidates, or inter
feres with" those public servants listed in 18 U.S.c. 1114 (includinG' 
law enforcement agents, employees of correctional institutions, and 
judges) "while engaged in" the performance of their official duties.l31 
The term "forcibly" has been held to modify the entire string of verbs 
that follow it so that the provision reaches only those acts of mtimida
tion that involve force or a present threat to inflict bodily harm.182 
This statute is commonly used to punish assaults upon the enumerated 
public servants or such acts as opposing, resisting, or interfering with 
them in the exercise of their duties. There are few reported cases in
volving threats or intimidation under 18 U.S.C. 111, although the law 
clearly bars such conduct. 

18 U.S.C. 372 punishes by up to sis: years in l?rison whoever con
spires inter alia, to prevent "by force, intimidatIOn, or threat," any 
person from accepting or holding any office, trust, or place of con
fidence under the United States, or from discharging any duties 
thereof, or to induce "by like means" any officer of the United States 
to leave the place where his duties as an officer are required to be per
formed, or while engaged in the lawful dischar&e of his duties to 
injure his property so as to molest, interrupt, hineter, or impede him 

131 18 U.S.C. 2231 is a ,parallel enadment specifically aimed at protecting persons 
authorized to serve or execnte 8earch warrants or to make searches and seizures. 

''''' See United Statcs v. Bamberger. 452 F.2d 696 ('2d Cir. 1971). cert. denied 405 US 
1043 (1972): Unitcd States Y. Johnson, 462 F.2d 423 (3d Cir. 1972), cert. dimied 410 
U.s. 937 (1973) ; Long v. United States, 199.F.2d 717 (4th Cir. 1952). • 
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in the discharge of his official duties. This statute is drafted broadly 
to embrace conspiracies affecting all Federal public servants.133 How
ever, no sllustallti ve statute of similar reach exists. 

18 U.S. C. 1503 punisheR by up to five years in prison whoever, inte1' 
alia, corruptly, 01' by threats or force, or by any threatening letter or 
commnniration, endeavors to influence, intimidate, or impede any wit
ness,134 or any grand '01' petit juror, or officer of any court of the United 
States, in the discharge of his duty.135 

B. in1'elation to the offelUJe in pamg1'aph (~) 
18 U.S.C. 871 punishes by up to five years in prison whoever know

ingly and willfully deposits for conveyance in the mail or for delivery 
from any post office 01' by any letter carrier any letter, paper, writing, 
print, missive, 01' document containing any ':threat to take the life of 
01' to inflict bodily harm upon the President of the United States, the 
President-elect, the Vice President 01' other officer next in the order of 
succession to the Office of the President, or the Vice President-elect, or 
knowingly and willfully otherwise makes any such threat against" one 
of such enumerated persons. The phrase "other officer next in the order 
of succession to the office of President" is defined to mean the person 
next in the order of succession to act as President in accordance with 
3 U.S.C. 19 and 20. 

It has been held that this statute reaches only true threats as distinct 
from utterances that would lead a reasonable person to interpret them 
as a joke 01' as mere political hyperbole.l30 Given a true threat,137 nearly 
all courts that have considered the issue, notwithstanding the expres
sion by the Supreme Court of "grave doubts" as to the correctness of 
the interpretation,138 haV'e determined that the requisite scienter (i.e., 
"knowingly and willfully") is established by proof that the maker of 
the threat comprehended its meaning and voluntarily and intentionally 
uttered the words as a declaration of apparent determination to carry 
out the threat; proof 0,£ an actual intent to carry the threat into ex
ecution is not ordinarily required.l39 The Fourth Circuit, however, in 
United States v. Patillo,140 by a divided court, held that, if the threat 
is uttered with no communication to the President intended, proof of 
actual intent to carry out the threat is necessary to establish the 
requisite willfulness.Hl 

133 Relatively few reported prosecutions under 18 U.S.C. 372 exist. 'See, e.g., Finn v. 
United States, 219 F.2d 8!J4 (9th Cir.), cert. denied, 349 U.S. 906 (1955) ; United Statel! v. 
lIall, 342 F.2d 849 (4th Cir.) , cert. denied, 382 U.S. 812 (1965); United States v. Barbel', 
442 F.2d 517 (3rd Clr.), cert. denied, 404 U.S. 846 (1971). 

134 The coverage of this statute in respect to witnesses is carried forward in proposed 
section 1323. 

135 There are also at least two statutes outside of title 18 on intimidation of specified 
pubIlc servants, one barring intimidation of inspectors under the Grain Standards Act 
(7 U.S. 87c), and the other bnrrlllg threats or intimidation to obstruct the due adminis
tration of the internal revenue laws (26 U.S.C. 7212). 

100 See. e.g., Watts v. United States, 394 U.S. 705 (1969) ; Alexander v. United States, 
418 F.2d 1203 (D.C. Cir. 1969). 

131 Such a threat may be conditional. See United States v . . Monorief, 462 F.2d 7·62 (9th 
Cil'. 19721. 

133 See Watt8 v. United States, 8upra note 136, at 707. Justioes Mal'shall a.!lCl Douglas, 
concurring in Rogers v. Un'lted States, 422 U.S. 35, 41-48 (1975), In(Ucatcd their belief 

that the dictum in Watts is sound. 
13°,E.g .. United .states v. Oonvpton, 428 F.2r1 18 (2d Cir. 1970), cert denied, 401 U.S. 

1014 (1!J71); R01/ v. United States, 416 F.2d 874 (9th 'Cip. 1969); United .'Jtates Y. 
JIart. 457 F.2d 1087 (lOth Cir.), cert denied, 409 U.S. 861 (1972) ; United States v. Rogers, 
488 F.2d 512 (5th Cir. 1974), reversed on other grounds, 422 U.S. 35 (1976); Unite//. 
Sta.tes v. Lincoln .. 462 F.2d13'68 (6th Cir.), cert. denied, 409 U.S. 952 (1972). 

140 438 F.2rl 13 (4t'1 Cir. 1971) (en banc). 
1<1 The Supreme Court granted certiorari in United StateB v. Roger8, 8I1pl·/J. note 139. 

to resolve the conflict with Patillo with respect to soienter, but the case was decl<ied on 
other grounds. 
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3. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

(1) uses force, threat, intimidation, or deception with intent to influ
ence a public servant with respect to his taking an official action or per
forming a legal duty as a public servant, or (2) communicates (A) a 
threat to commit a crime of violence upon the person of the President 
or a potential successor to the Presidency, or (B) information, that he 
knows to be £111se, that such a crime is imminent or in progress, and, in 
either case, the communication is under circumstances in which the 
threat or information may reasonably be understood as an expression 
or reflection of serious purpose. 

Pal'agraph (1) deals with the protection of public servants from 
unfair and dangerous preSSl1l'es exercised a~ainst them before they 
engage in official action or perform a legal duty.142 The offense thus 
eomplements the bribery series of offenses set forth earlier in this sub
chapter, which likewise deals with improper external pressures (albeit 
of a different kind) on public servants. 

The prohibited means-i.e., force, threat, intimidation, and decep
tion-parallel those in section 1323 and the discussion of those terms 
under that section should be consulted.143 The terms are meant to be 
read independently of one another. Hence, unlike 'under current 18 
U.S.C. 111, the word "force" is not to be construed as affecting the 
interpretation of the other words such as "threat," and the latter is 
intended to have a broad reach including threats of future (non
imminent) force 144 as well as threats of non-violent action (e.g., to 
injure a public servant in his business). 

In sum, all types of forces, threats, and intimidations are included 
(limited only by the affirmative defense set forth in subsection (b) 
which will be discussed below). The far-reaching nature of this offense 
is illustrated by the use of both "threat" and "intimidation." Although 
they clearly overlap, each is included because it is believed that the 
term "intimidation" more clearly covers the nonverbal conduct in
volved in such acts as following or "shadowing" a person or breathing 
over the telephone than does the term "threat." All such acts are in
tended to be included in the prohibitions of this section. 

The inclusion of all forms of force, threat, and intimidation is in
tended to foster the basic purpose of the statute-to protect the govern
ment's right to function freely by eliminating improper pressures on 
its employees. For this purpose, the stntute draws no distinction be
tween acts of discretion (official acts) or the performance of minis
terial functions or acts outside the scope of the public servant's 'official 
duties (performance of a legal duty). All are fully protected from 
improper tampering by means of force, threat, intimidation, or de
ception.145 In this regard, this offense parallels the related sections 
on bribery (section 1351) and graft (section 1352). 

'" Section 1358 has a similar thrus-t, but is directed at activities occurring after the 
otlicial action has been taken or the legal duty performed. 

14. The same combination of terms Is used In section 1116 and in the kidnapping series 
of rrimes (see section 1624(a) (2». 

u, Contrast United States v. Glover, 321 F. Supp. 591 (Ill.D. Ark. 1970). holding that 
a thrrat of future force was insutliclent to violate 18 U.S.·C. 111. 

Hli The Committee has rejected the complex formulation of the Nation'll Commission 
for this offense. whi~i; distinguished between threats of harm with intent to influence 
otlicial action In a judlcld or administrative proceenlng. and threats ·of snecific types di
rected at other discretionary acts by a public servant. See Final Report, § 1366. 
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Similarly, as a consequence of the definitions of "public servant" in 
sections 111 and 1359, this section applies to persons not yet holding 
public office but who have been elected, nominated, or appointed to be 
public servants (or officially informed that they will be nominated or 
appointed). This is intended to take the issue of when, in point of time, 
a person in fact becomes a puhlic servant out of controversy in a case. 
As long as entrance upon public service is expected, contemplated, or 
sought at the time of the act, then tampering in the form of force, 
threat, or intimidation with the requisite intent violates the statut.e.14G 

There is no requirement that the force, threat, or intimidation be 
directed at the public servant who is to be influenced thereby. What is 
prohibited is the "use" of force, threat, or intimidation. Thus, the 
barred condnct may be directed not only at the public servant but at 
his family, friends, or associates as well, or, for that matter, at anyone, 
if the requisite intent is present. It is also intended to covel' threats 
not only against the person but against any property interest as well. 

The conduct in this offense is using force, threat, intimidation, or 
deception. Since no culpability standard is specifically prescribed~ 
the applicable state of mind that must be proved is at least "knowing," 
i.e., that the offender ,,"as aware of t.he nature of his actions.147 

The element that the above means were employed "with intent to 
influence a public servant with respect to his taking an official action 
or performing a legal duty as a public servant" states the particular 
purpose for wllich it must be shown that the conduct in question was 
performed. It should be noted that "conduct" may include an omis
sion to act where there is a legal duty to act. (See section 111). 

The offense in paragraph (2) generally parallels section 1616 (Com
municating a Threat), except that no specific intent (as reqnired in 
that section) to alarm or harass another person is present; at the same 
time, this section contains a requirement (not in sectjon 1616) that the 
threat or information be capable of being reasonably understood as 
an expression or reflection of serious purpose. 

The reason for separate (and more severe) treatment of the present 
offense apart from section 1616 is that threats against the President 
are likely to occasion a disruption of governmental processes, even if 
the threat is not carried out or even seriously intended. For whenever 
an apparently genuine or serious threat is uttered, there exists the 
potential for canrellation of a Presidential appearance or activity 
and the expenditure of considerable governmental resources throng11 
the initiation of an investigation by the Secret Service. In this re
spect, threats against the President bear a strong similarity to bomb 
hoaxes directed at airrraft,148 which likewise have a strong tendency 
to create, substantial disruption. In view of this similarity. subpara
graph (R) extends the offense in 18 U.S.a. 871 to reach the hoax con
cent, which is also embodied in section 1616(a) (2). 

The common element that the threat or false iniormatjoll is com
municated under circumstances unrler which it may reasonably be 
undrrRtood fiS an expression or reflection of Se1'i011S p11rpose is de
signed to carry forward the case law interpretations under 18 U.S.C. 
871 dealing with the kind of threat required to establish a violation 

". Rec Working' Papers, p, 590, 
141 See sertlops 303(b) (1) nnd 302(b) (1.). 
H8 See 18 U.S,C. 35, 
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of that statute. Thus, a jocular utterance in the form of a threat or a 
threo.t communicated as political hyperbole in the course of a speech, 
not reasonably susceptible to construction as an expression or reflec
tion of serious p'urpose, is not within the scope of this section. The 
Committee speCIfically endorses the holding in Watts v. United State8, 
supra, that a "true" threat is required, and the formulation here is in
tended to perretuate that construction. 

The term ' crime of violence" is defined in section 111 to mean, in 
this context, an offense that has as an element the use, attempted use, 
or threatened use of physical force against the person of another or 
any other offense that is punishable by more than one year in prison 
and that, by its nature, involves a substantial risk that physical 
force against the person of another may be used in the course of com
mitting the offense. Thus, the phrase "threat to commit a crime of 
violence upon the person of the President" includes, and probably is 
broader tlian, the present scope of 18 U.S.C. 871, which covers only 
threats "to take the life of or to inflict bodily harm upon" the PresI
dent. 

The phrase "J?otential successor to the Presidencv" is defined in 
section 1359(a) (1) (C) to mean the President-elect;"the Vice Presi
dent; if tIlere is no Vice President, the person next in order of suc
cession to the office of President; or the Vice President-elect.149 This 
precisely reflects the existing purview of 18 U.S.C. 871. 

The conduct in this offenEc is communicatin$ a threat (subpara
graph (A)) and communicating information (subparagraph (B». 
Since no culpability standard is specifically set forth in thIS section, 
the applicable state of mind that must be proved is at least "lmowing," 
i.e., that the defendant was aware of the nature of his actions.l5O 

The remaining elements in these offensef' are aU existing circum
stances. As no culpability level (with one exception) as specifically 
prescribed, the applicable state of. mind to be shawn is at least "reck
less," i.e., that the offender was aware of but disregarded the substan
tial risk that the circumstances existed.l5l The single exception is the 
circumstance that the information communicated be false. As to this 
fact, the culpability leye] is set at "knowing," thus requiring proof of 
an awareness of the falsity of the information.152 

4· A.ffirmative Defeme 
Subsection (b) contains an affirmative defense to a prosecution 

under subsection (a) (1) that the conduct used to threaten or to in
timidate consisted solely of lawful conduct and that the defendant's 
sole intention was to compel or induce the public servant to exercise 
his official action properly or to perform his legal duty properly. 

This defense is designed to mitigate the effect of paragraph (1) 
which, as drafted, makes every threat whatsoever with intent to in-

149 These terms nre 011 oefined In ~pctlon 111.-
100 See sections 303(b) (1) and 302(b) (1). The term "communicate" is defined in section 

111. 
m'See sections 302(b) (2) and 302(b) (1). The committee therefore rejects the holding in 

UnitecZ States Y. Patillo. srrpra note 140, tllat drew a distinction in terms of scientel· 
between threats mnde without the pnrpose of being communicated to the Pre~lrlent and 
thos!' made with such purnose. Under this section. rel!nrdless of the actor's intent in regnrrl 
to whet11er hi~ threat rearhes the Pre~lilent. the actor will only need to be rerkless as 
to the circumstance that his threat could reasonably be nnderstood as an expression or 
refiection of serious pnrpose, and no additional element of an intent to carry ont the 
threat need be shown. 

1112 See section 302(b) (2). 
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flnence a public servant's performance of his duties a criminal offense. 
Some thrents nre proper and may even involve questions of free speech. 
This provision recognizes that possibility and affords a defense, under 
stJ'ictly confined circumstances, for sucll threats. A similar defense 
exists in the parallel section dealing with tampering with a witness, 
victim, or an informant.1fi3 

The key element in the defense is that the threat be of "lawful" con
duct. This is intended to include the concept of "lawful" not only in 
thll criminal sense but in the civil sense of a tort as well. Thus not only 
will a threat to commit an assault fall outside of the defense, but a 
threat to commit a libel wil1 also. Among the acts to which the defense 
will apply are: a c1eric influencing an elected public servant to vote 
in Congress by th rent of excommunication; a threat by a supervisor 
to discharge a subordinate if he :r,:>ursues a pal·ticular course of official 
behavior unless the threatened dIscharge violates the applicable civil 
service law; and a threat of :r,:>oliticnl opposition if the public servant 
should exercise his discretion III a certain manner. 

The threat, of course, must be solely to influence the pub1ic servant 
to perform his duties properly. If the threat is intended to influence 
official adion or the performance of a legal duty to benefit the actor 
instead of "solely" to have the duties performed properly-an admit
tedly difficult line to draw-then the defense will not apply. 

As c1rafted, this provision affords a defense only for threats that fit 
its requirements. Force is not included because the use of force to 
influence a public servant, even to act lawfully, cannot be tolerated. 

The defense is denominated as "affirmative," thus requiring that the 
defendant bear the burden of proving each of the elements thereof by 
a preponderance of the evidence.154 
5. Jurisdiotion 

There is Federal jurisdiction over an offense in paragraph (1} if 
the public servant is a Federal public servant. In addition, extra
territorial jurisdiction exists over this offense lUlder section 204 (a) (1). 
This broadens somewhat the jurisdictional extent of current law.155 
The Committee ~onsidered further enlarging Federal jurisclicti~n ~o 
reach local publIc servants where interstate travel or the mall IS 
utilized, as does current 18 U.S.C. 1952 in the case of bribery. Such an 
extension was made in the obstruction of justice statutes.laG However, 
this option was rejected as not justified by experience 01' necessity for 
the offenses defined here. 

With respect to the offense in paragraph (2), there is Federal juris
diction if the offense is committed within the general or special juris
diction of the United States as set forth in sections 202 and 203. In ad
dition, extraterritorial jurisdiction exists over this offense under sec
tion 204. 
fl. Grading 

An offense in this section is graded as a Class E felony (up to two 
y~ars in prjson). As to paragraph (1), the seriousness of force and 
threats and their relationship to the conduct of the government argue 

"'" Section 1323 (b 1. 
''''' See the definition of "affinnatlve defense" In section 111. 
,.. Moreover, the definltlon of "public servant" In sectIon 111 Is morc encompassing thnll 

the specific classes of pub1!c servants covered in 18 U.S.C. 1114. 
,'" SectIon 1323(e) (4) nnd (5). 
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in favor of felony grading. An offense under section 1323, covering 
tampering with witnesses, victims, and informants, is also graded as a' 
felony, albeit one grade higher because of the particular gravity of the 
evils involved in tampering with official proceedings and obstructing 
justice. As to paragraph (2), the Class E felony classification is a 
reduction from the penqlty level in 18 U.S.C. 871. / 

SECTION 1358. RETALIATING AGAINST A PUBLIC SERVANT 

I. In General and Pre8ent Federal Law 
This section complements section 1324 (Retaliating against a Wit

ness or an Informant) . It is designed to protect public servants against 
undue pressures due to acts of retaliation because of a past official 
action or their status as public servants. 

This section carries forward different aspects of the same statutes 
covered by paragraph (1) of the prior' section. Thus, this section covers 
that portion of 18 U.S.C. 111 that punishes whoever forcibly assaults, 
resists, opposes, impedes, intimidates, or interferes with any person 
designated in 18 U.S.C. 1114 "on account of" the performance of his 
official duties. It also reflects that portion of 18 U.S.C. 372 that. penal
izes a conspiracy to prevent, by force, intimidation, or threttt, any 
person from accepting or holding any office, trust, or place of con
fidence under the United States, or from discharging any duties 
t.hereof, or to induce by like means any officer of the United States 
to leave the place where his duties as an officer are required to be 
performed, or to injure him in his person or proJ?erty "on account of 
his lawful discharge of the duties of his office." Slmilarly. this section 
brings forward the "on account of" branches of 18 U.S.C. 1503.157 
1&. The Offense 

A. Element8 
Subsection (a) provides that a person is guilty of an offense if he 

engages in conduct by which he causes bodily injury to another person 
Or damages the property of another person "beeause of an official 
action taken or a legal duty performed by a public servant, or because 
of the status of a person as a public servant." 

The statute adopts the approach of limiting the types of injuries 
that are proscribed to those involving bodily injury or damage to 
property. The Committee has rejected the approach of the National 
Commission, which proposed to penalize whoever "harms another by 
an unlawful act in retaliation." 1G8 The theory behind restricting the 
sweep of this offense is that the potential for injury to the government 
is greatly lessened because the official action has already been taken 
or the legal duty has already been performed. The Federal interest 
should thus be directed more towards protection of its p1lblic servants 
from physical harm. Other kinds of conduct (including tortious con
duct covered by the National Commission proposal) directed at them 
as retaliation for official fictions can be resolved in the local courts. 
Note. however. that a public servant is protected against economic 

lJl7 For a more detailed dlscusslou of these st~tutes. ns well fiS others brought forward 
herein, see the report accompanying the previous section and sections 1323 and 1824. 

16. See Final Report, S 1367. . 
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retaliation under section 1324(a) (2) if .the retaliation is on account 
of testimony or information as to a possible offense given by him. The 
Committee deems these activities by any person of such overriding 
importunce as to justify protection through criminal sanctions against 
economic as well as physically injurious retaliatory acts. 

Only serious acts of retaliation are included. These are delineated 
as those that cause bodily injury or damage the property of another 
person. The term "bodily injurv" is defined in section 111 and is the 
kind of injury punished as battery in section 1613. The concept of 
"damages the property of another" is intended to mean physical dam
age to property of the sort covered in the arson and property destruc
tion offenses (sections 1701-1'703). 

This section speaks of retaliation because of the taking of an official 
action or the performance of a legal duty. The term "official action" is 
defined in section 111 to mean only those actions involving an exercise 
of discretion. However, public servants ought clearly to be protected 
against retaliation on account of their performance of mandatory or 
ministerial acts. Such coverage is afforded by the phrase "legal duty." 

The retaliatory act must be "because of" the official action or per
formance of a legal duty or the status of a person as a public serv
ant.159 The phrase "because of" should be read as synonymous with the 
term used in current law, "on account of." 

As under the priur section, the conduct can be directed against any 
person, not just the public servant because of whose offiCIal action, 
performance of duty, or status the conduct is performed. Although 
current law is Emited to injuries to the person or property of the 
public. servant himself. loo The Committee believes that it is important 
to protect family, friends, associates, etc. from acts of retaliation. Note 
also that, unlike in 18 U.S.C. 372, it is not an element of the offense 
that the official action or performance of a legal duty was "lawful." 
The Committee considers that physical retaliation is unjustified against 
a public servant irrespective of the legality of the pUblic servant's acts 
that may have prompted the retaliation.l61 

B. OulpabiUty 
The conduct in this offense consists of engaging in any conduct. 

Since no culpability standard is specifically designated, the applicable 
state of mind that must be proved is at least "knowing," i.e., that the 
defendant was aware of the nature of his actions.162 

The elements that the conduct "causes bodily injury to another per
son," etc., is a result of conduct. Since no culpabIlity level is specifi
cally set forth in this section, the applicable state of mind that must be 
shown is, at a minimum, "reckless," i.e., that the defen~ant was con
scious of but disregarded the substantial risk that the result would 
occur.103 

The element beginning with the words "because of" states the par
ticular purpose for which it must be proved that the conduct was 
performed. 

UiO The latter branch would reach, for example, the caRe of an employee of the Civil 
Rights Division of the Department of Justice who Is attacked because of his employment 
in such agency. 

160 See 18 U.S.C. 1503. 
101 See Working Papers, p. 597. '62 See sections 303(b) (1) and 302(b) (1). 
103 See sections BOB (b) (3) and 302(c) (2). 
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3. Jurisdiction 

Section 1358. 
Section 1359. 

There is Federal jurisdiction over an offense described in this section 
if the public servant is a Federal public servant. This somewhat ex
pands the scope of current law,164 but is in accord with the recommen
dation of the National Commission that all Federal public servants 
should be protected against retaliation for their official actions. 
4. Gradi7l.g 

This section is graded as a Class E felony (up to two years in 
prison). Of course, if more serious harm is caused, e.g., maiming or 
death, or destruction of a dwelling, other sections of the proposed 
Code may also be utilized to punish the conduct. 

SE01'ION 1359. GENERAL PROVISIONS FOR SUBCHAPTER F 

This section contains various special definitions applicable to the 
offenses in this subchapter, as well as two defense precluded provi
sions. The definitions have been discussed in connection with the sec
tions to which they apply. 

Subsection (b) (1) provides that it is not a defense to a prosecution 
nnder sections 1351, 1352, 1354, or 1356 that the recipient was not 
qualified to act, whether because he had not yet assumed office, because 
he lacked authority or jurisdiction, or because of any reason. 

The offenses to which this defense precluded provision applies are 
bribery, p:raft, trading in special influence, and speculating on official 
action or information. The provision is derived from the recommenda
tion of the National Commission.lo5 It is designed to obviate prob
lems relating to whether or not the person receiving, e.g., the bribe, 
was qualified to act. The Committee takes the view that a person who 
offers a bribe in return for an agreement that the public servant's 
official action will be influenced is guilty, even if the public servant 
had no power to bring abont the result desired or was not qualified 
to act. This result is consistent ,,,ith existing law. It further elaborates 
on the concept in the definicion of "public servant" in sections 111 and 
1359 as including persons nominated, appointed, or elected (or offi
cially informed that they will be nominated or appointed) to be 
public servants. thus enabling these sec60ns to reach corrupt endeavors 
to influence public servants before they assume office.loo 

Subsection (b) (2) provides that it is not a defense to a prosecution 
under sections 1351 through 1355 that the defendant, or the recipient 
of the thing of value when a party other than the defendant, by the 
same conduct, also committed an' offense described in section 1722 
(Extortion), 1723 (Blackmail), or 1731 (Theft). This provision is 
designed to obviate a technical defense, thus far largely rejected by the 
cases, based upon the thesis that bribery anel extortion (or bribery and 
theft) are mutually exclusive crimes.167 A corresponding provision is 
contained in section 1321 (ViTitness Bribery) and the discussion therE' 
should be consulted here. 

1M The definition of "pubJlc servnnt" In section 111 is bronder thnn the JIst of Federal 
officials anll employees in 18 U.S.C. 1114, which covers only about thirty percent of all 
Feileral public servants 

105 See Final Report, S 1361 (2). . 
100 Working Papers. n. 689. 
167 See, e.g., United States v. Addonizio, 451 F.2d 49, 72-73, 77-78 (311 Clr. 1971), cert. 

denied, 405 U.S. 936 (1972). 
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CHAPTER H.-OFFENSES INVOLVING TAXATION 

This chapter deals with offenses involving taxation and includes two 
subchapters. Subchapter A deals with internal revenue offenses, such 
as tax evasion, and subchapter B concerns customs offenses, such as 
smuggling. Jurisdiction over the offenses is plenary, as under current 
law. 

SmCHAPTER A.-INTERNAL REVENUE OFFENSES 

(Sections 1401-1404) 

Sections 1401 and 1402 of the bill, as reported, set forth the offenses 
of tax evasion and the disregard of tax obligations or the false claim
ing of an e.xe.mption. Section 1403 carries forward a number of specific 
tax offenses relating to alcohol and tobacco. Section 1404 contains the 
definitions applicable to the :foregoing sections. Sections 1401 and 1402 
are comprised of criminal offenses currently appearing in eight sec
tions of the Internal Revenue Code, 26 U.S.C. 7201-7206, 7212 and 
7215. 

The formulations of the National Commission/ S. 1, as introduced 
in the 93d Congress,2 S. 1 and S. 1400 3 in the 94th Congress, and 
S. 1437 of the 95th Congress were noteworthy :for their similarities.4 

The Committee, therefore, has embodied in the reported bill the 
features common to all these drafts. In keeping with the consensus 
objectives of the Committee, the National Commission, the Depart
ment of Justice, and the Internal Revenue Service, offenses in this 
subchapter are written so as to retain, when coupled with other gen
erally applicable offenses, the breadth and effectiveness of sanctions 
currently found in the Internal Revenue Code of 1954 (title 26, United 
States Code) and provisions such as 18 U.S.C. 287, 371 ancl1001. 

The defimtions of punishable conduct are systematized and simpH
fied; they are placed here to achieve the goal of having all principal 
criminal1aws in a single code to be considered and construed as one 
instrument. 

Under the present criminal provisions of 26 U.S.C. 7201, tax evasion 
is defined as an attempt offense, the attempt bping "in any manner to 
evade or defeat" any tax or payment thereof. ThE' pfll1altv is imnrison
ment up to five years, or a maximum fine of $10,000, or both. The ele-

I See FInal Report. U 1401-1403. 
• See sectlonA 26Gl-2f1G3 
• See ~ections 1401-140l~. 
• See HearIngs, p. 6326. 
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ments explicit in the statute and imposed by the gloss of judicial in
terpretatlOn require: (1) a willful 5 (2) attempt to evade or defeat a 
(3) an additional ~ax due. a~d owing.1 

•• • 

The overwhelmmg ma]ol'lty. of current cr!mmal tax evasIOn. prose
cutions under 26 U.S.C. 7201 mvolve the film~ of fraudulent mcome 
tax returns. Such a filing satisfies the "attempt' element of the statute.1I 

In the absence of a fraudulent filing, the government may also rely 
on other affirmative acts to prove an attempt to evade or defeat, such 
as: 9 

... keeping a double set of books, making false entries or 
alterations or false invoices or documents, destruction of books 
or records, concealment of assets or covering up sources of in
come, handling of one's affairs to avoid making the records 
usual in transactions of the kind, and any conduct, the likely 
effect of which would be to conceal. If the tax evasion plays 
any part in such conduct, the offense may be made out even 
though the conduct may also serve other purposes such as 
concealment of other crime. 

The necessity to show a net tax deficiency which is due and owing 
as an element of proof under the existing evasion statute is one imposed 
by judicial opinion.Io 

Section 7202 of title 26 involves willful failure to collect or truth
fully account for and pay over any tax, the obvious thrust being to 
enforce the performance by third persons of obligations imposed by 
law to collect taxes. These are generally referred to as "trust fund" 
taxes, e.g., withheld social security and income taxes. Nonperformance 
of the collection duty, or dishonest reporting or non-reporting of col
lections, and failure to pay over the amonnt due coupled with willful
ness make out the particular felonies defined. The penalties are the 
same as for attempted evasion. 

Section 7203 of title 26 proscribes failure to file tax returns, pay any 
tax, keep records or supply information. 'l'he elements of the offense 
are nonperformance coupled with wil]fulness.ll Violations of section 
7203 are misdemeanors carrying a maximum sentence of one year in 
prison, a $10,000 fine, or both. 

Sections 7204 and 7205 of title 26 deal, respectively, with willful fail
ures to give true withholding statements by employers to employees 
and willful fallure to give true withholding information by employees 
t? empl.oyers. Each of these offenses is It misdemeanor carrying a pos
SIble prIson sent.encp of up to one year. 

Section 7206 of tit.le 26 contains numerous separate offenses in its five 
subdivisions: (1) willfully making and subscribing an Internal Reve-

G See TTnited State8 v. Pol1~ponio, 429 U.S. 10 (J 97fl) : United States v. Bishop. 412 U.S. 
346 (1!l73) ; Spics v. United States. 317 U.!'!. 492 (H43): Holland v. United States, 348 
U.S. 121 (1954) ; Sansone v. United States, 380 U.S. 343 (1965). 

o Spies v. United St(1te8. 8Ul1ra note 5: Sa.n80ne Y. United States. 8Ul1ra note 5. 
7 La1lm v. United Stl1.tes. 35;; U:>l. 339 (1958); San80ne Y. United State8, 8tlllra note 5. 
8 United, State8 v. Stone. 431 F.2d 1286 (5th Clr. ] 970), cert. denied, 401 U.S. 912 

(1971) ; United Stf/te8 v. Goppola. 425 F.2d 660 (2d Clr. 1969). 
• Svie8 Y. United State8, supra not~ 5. 

,. E.g., Lawn v. United State8, 8upra note 7. at 361; Sans01le v. United State8, supra· 
note 5, at 3,,1. 

a See United States v. Porth, 426 F.2d 519 (10th Cir.) , cert. denied, 400 U.S. 1'24 
(1970). The ilPl"rec "f wmfl1lnp.~ l1nrJer thfR spotlon haR bren held to be the same as that 
required by section 7201. United States v. Bi8hop, sllm'a note 5. An:: of theoe nonnerform· 
ances. willfully done and ~ouJlleil with nrnof 0f nn affirmative nct demonstr'ltlng intent to 
evade taxeR. can become a violation of the evasion statute, 26 U.S.C. 7201. See Spies v. 
United States, 8upra note 5. 

l 



- ----------------------

439 Section 1401. 

nue Service document which is verified by a declaration that it is made 
under the penalties of :r.erjury without believing it to be true in all 
material matters; (2) wIllfully aiding, procuring or advising the prep
aration or presentation of a materially false document or return under 
the revenue laws (whether or not such falsity is known to the person 
authorized or required to present the document) ; (3) falsely simulat
ing or executing a required bond, permit entry or document called for 
by the revenue laws; (4) removing or concealing goods or any prop
erty on which a tax is imposed or levy authorized by 26 U.S.C. 6331, 
with intent to defeat the assessment or collection of any tax; or (5) in 
connection with a compromise (under 26 U.S.C. 7121), concealing 
property of the person hable, or withholding, destroying or falsifying 
any records relating to the financial condition of the person liable. All 
of these crimes are punishable as felonies by prison sentences up to 
three years, or fines of not more than $5,000, or both. 

In addition to the above provisions, a special collection measure was 
enacted in 1958 for dealing with persistently delinquent employers and 
other withholding agents who do not perform their tax withholding 
obligntions.12 It calls for the establishment, on notice, of a special trust 
fund bank account and the depositing thereafter of collected with
holding taxes within two banking days after collection. A special mis
demeanor sanction is provided in 26 U.S.C. 7215 with respect to the 
failure to establish the trust fund account Or to make the required 
deposits,l3 Willfulness is not an element of the offense. Inability to 
pay is not a defense.H 

All of the above criminal statutes provide for the inclusion of the 
costs of prosecution in sentences that may be imposed, except 26 U.S.C. 
7204 and 7205. 

SEOTION 14 0 1. TAX EVASION 

1. The Offense 
A. Elements 

Section 1401 of the bill, as reported, redefines tax evasion as per
forming any of five categories of acts "with intent to evade" a tax 
or the payment thereof. 

The first category is the traditional filing of a tax Teturn which 
understates the tax.IS This preserves the basic thrust of the existing 
evasion statute, 26 U.S.C. 7201, and retains the element imposed by 
judicial decision requiring proof of a net deficiency in tax. 

The second evasion violation is the removal or concealment of an 
asset, knowing that a tax is due or may become due. Given the intent 
to evade the tax or its payment, this subsection appropriately places 
this behavior under the evasion umbrella where the uniform evasion 
penalty would apply. 

The third category is the failure to account for or pay over a col
lected and withheld tax when due, or payments received from or on 

t2 Art or Fpbrunry 11. lfl1iR 72 Rtnt. 6. 
13 The con~tltutlonnllty of thl. Rtll tute ha. been Ru.tlllnM 81(alnst a claIm that It 

vIolates due pro res h;r pprmlttlng the governmpnt to plarp 8 J)prson In ft trust account 
category wIthout II hp8 rIng. United States ·v. Patterson, 465 F.2i1 860 (9tb Clr.). cert. 
dpnlp!l. 401l n.R. 10:-lR (lfl72) 

H See 26 n.s.c. 7215(b) ; United States v. Dres7ce, 536 F.2d 188 (7th Clr. 1976). 
to Causing tbe flUng of such 8. return would, of course, be <overed througb the com· 

pllclty provIsions of section 401. 



Section 1401. 440 

behalf of another with the understanding that they would be turned 
over to the United States for tax purposes. This embodies the felony 
now found in 26 U.S.C. 7202 although limited to evasion-motivated 
derelictions, and also could cover the embezzlement of tax monies en
trusted to others such as tax return preparers, accountants, and attor
neys in those instances where the requisIte intent is found to exist. The 
lower Federal courts have been divided as to whether the current eva
sion statute reaches embezzlement situations.lo The second clanse of 
section 1401(a) (3) resolves this uncertainty and clearly includes em
bezzlement of tax money in the crimes of tax evasion.17 

The fourth category of evasion-motivated behavior covered is alter
ation, destruction, mutilation, concealment or removal of any property 
in the care, custody, or control of the United States. This provision 
can be applied to the not uncommon case where a taxpayer retakes 
property which has been seized or levied upon for delinquent taxes.IS 

The fifth and final category provides that a person who "otherwise 
acts in any manner to evade the tax or the payment thereof" with 
the intent to evade is guilty of an offense. This provision is designed to 
preserve the encompassing breadth of the "attempts in any manner" 
language of the present evasion statute. The suostitution in section 
1401 of the word "acts" (when coupled with the intent to evade pre
ambl(~) for the word "attempts" in 26 U.S.C. 7201 is, in fact, the Hub

stitution of the synonym used by the Supreme Court to define 
"'attempts." 19 

'1'he Committee rejected the requirement in S. 1, as introduced 
in the 93d Congress, that the tax due be "substantia1." The word 
"substantial" is not contained in present law. It has been evolved by 
judicial opinion, however, a::; <1 means of explaining to a jury that it 
should find an understatement sufficient to insure that somethmg more 
is involved than a mere mistake or insignificant oversight. The Com
mittee decided not to write a requirement that the tax due be "substan
tial" because such a requirement would undermine the concept of the 
evasion statute-namely, that there must be proof of a clear amount 
intended to be evaded. Thus, analytically, the amount due is not 
relevant.20 

,. Compare United StnteR V. Meshpski, 286 F.2d 345 (7th Clr. 11161), with United States 
v. Whiteside, 400 F. SuPP. 261, 264-265 and cases cited there In (D. Del. 1975). Cf. UnitecZ 
Statcs v. ]J[al'quez, 332 F.2d 162 (2d Clr.), cert. denied, 379 U.S. 890 (1964). 

IT Recommemlatlon of the Department of Justice. See testimony of Scott P. Crampton, 
Assistant Attorney General, Tax Division. Hearings, pp. 6342-43. 

'8 Compare 26 U.S.C. 7212 (b) requiring a "forcible rescue" of such property, but not 
requiring, an Intent to evade. 

to Spies v. United State8, 8upra note 5; see testimony of Donald McDonald, Chairman. 
>:ertlon or Tnxntion. Amprl(,An Hnr ARRorlntlon. Rparln~R. p. 5633. 

20 The manner In whIch the courts have Interpreted'the "substantial" deficiency require
ment allowR flpxlhlllty In proRecntlon, anel hnR resnltetl In conVIctions where thp dptlrlpncy 
amonnts seem minor when considered in vacuo, bnt "snbstantlal" when considered as 0 
percentn~e of tht> tnx reported 011 the retllrnR. St>e, e.~., Janko v. United States, 281 
F.2d 156 (8th Cir. 1960), rev'd on other ~rounds, a66 U.S. 71<1 (1961) (tax evaded 
waR $134 in 1954 and $264 In each of the following two yparR) ; United Stute8 v. MaI'Ms, 
282 F. SuPP. 546 (D. Ore. 1966), nff'd, 391 F.2d 210 (9th Clr., 1968) (tax evaded wa~ 
~375.49 in 1961). See al~o United States v. Oindrich, 140 F. SuPp. 356 (W.D. Pa. 1956), 
off'd. 241 F.2d 54. 57 (3d Clr. 1957) (court concltlded dpjjclency wns RlIb~tantial where the 
def!>ndnnt reported gross receIpts of $13a.111.77. but did lIOt Inclurjp ten cherk~ totnlfnj:( 
$4.Cl80.60) : United States v. Nunan, 236 F.2d 576. 585 (2d Cir. 1956), cert. denIed. 353 
U.fl. 912 (1957), wht>re tht> court noted that: "All the nttt>nrlnnt clrcnmRtnncPR mURt be 
tnkpn Into conslileratlon" In ilrtermlnlng whpt.hpr thr. deficiency waR Rubstantlnl. nnd that 
u a few thouRand dollars of omissions of taxable Income may In a given case warrant crimi
nal prospcutlon depending on the circumstances of the particular case. Otherwise the rIch 
and powerful could evade the Income tax law with Impunity." 
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The Committee also rejected exempting an attempt to evade taxes 
from the general attempt provision of the Code.21 In certain cases it is 
clear that a taxpaver intends to evade a tax but the government may 
be unable to provE" any ultimate tax deficiency. For example, a defend
ant may intentionally understate his gross income but subSGquently 
l'ealize that he has legitimate deductions or loss carryovers not claimed 
on the return which wil1 offset unreported income. 'Vhere there is proof 
of an intent by evidence of affirmative activities to evade taxes, but no 
proof of an actnal tax deficiency the Committee believes that section 
1001 should be available for prosecution for an attempted violation of 
this section. 22 Conceptually, a defense to such an attempt prosecution 
that no tax deficiency is in fact due is an embodiment of the factual 
impossibility concept. That concept is specifically rejected as a defense 
to an attempt in section 1001 of the bill, as reported, and is rejected 
here for the very same reasons. 

S. 1, as introdllced in the 93d Congress, S. 1400, and the National 
Commission's Final Report all proposed making failure to file 
tax returns a felony upon proof of an intent to evade. Where there 
is proof of affirmative acts demonstrating an intent to evade,23 a failure 
to file would be encompassed within the "acts in any manner" language 
of this section. However, a failure to file evidenced by totally passive 
conduct would be covered in section 1402 as a Class A misdemeanor 
upon proof that such failure was "knowing." 

Finally, as ea.rlier noted, 26 U.S.C. 7206(2) makes it a three-year 
felony to aid or assist in the preparation or presentation of a return 
which is false as to any material matter, "whether or not such falsity 
or fraud is with the lrnowledge or consent of the person authorized or 
required to present such return." Being an accomplice liability pro
vision, this suhsection covers the tax return refund mill operator who 
specializes in illegal deductions. As one court has noted, the purpose 
of this section "was very plainly to reach the advisers of taxpayers 
who got up their returns, and who might wish to keep down the taxes 
because of the credit they would get with their principals, who might 
be altogether innocent." 24 Under the proposed Code, the return pre
parer's fraud is covered under section 401 concerning accomplice 
liability. The committee intends that section 401 encompass the same 
types of conduct which are presently violative of 26 U.S.C. 7206 (2). 
Pursuant to section 401, a violation of section 1401 (or section 1343) 
may occur even where the return was filed on behalf of the taxpayer 
by the return prepareI'. 

B. OuZpability 
As previously noted, the element of purpose is stated in terms of 

specific intent, i.e., intent to evade any tax or the payment of any tax. 
This element appJies to each of the five evasion offenses in this sec
,tion. The phrase "with intent to evade" is la substitute for the ex
pression "willfully"-the term which presently ·appears in 26 U.S.C. 

21 SectIOn 1001 • 
.. See ConnelIy. The Proposed Federal Orlmina! Oodes: A Prosecutor's Point of View. 

68 Nw. U. L. Rev. R25. R:l2 11!l731: Ree tpRtlmony of ?lIpssrs. Folsom nni! SepPTInl,. 
Hearings. pp. 6345-6348. Conduct of this nature may also constitute a violation of section 
1343. 

'" See Spie8 v. United States, supra note 5; see nlRO testimony of Scott P. Crompton. As· 
"!stant Attorney General. Tax DiviSion. Department of Justice. Hearings. P. 6335. 

2< United States v. Kelley, 105 F.2d 912. 917 (2d Clr. 1939). 
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'l201-and has been defined to mean an intentional violation of a 
known legal duty. United States v. Pomponio, 429 U.S. 10 (197'6). The 
phrase bras essentially the same meaning 'as the Pom,ponio test and 
requires proof that the defendant had the conscious objective of or 
desire to evade a tax or payment ,.~ a tax.25 

The culpability is not specified with respect to conduct in any of the 
paragraphs in this section. Therefore, under the general principles of 
section 303 (b) (1), the state of mind applicable in each instance is 
"lmowing," i.e., the offender must be aware that he "filed" a tax re
turn; in paragraph (2), that he "removed or concealed assets"; in 
paragraph (3), that he "failed to account for or to pay over" taxes; 
in paragraph (4), that hi3 "altered, destroyed, mutilated, concealed, 
or removed" property; and in paragraph (5), thnt he otherwise 
"acted" in any manner to evade a tax. 

In paragraph (1), the element that the tax return understated the 
tax is a result of conduct. AccordinglY, under the general principles 
of section 303 (b) (3), the applicable state of mind is "re('.kless/' i.e., 
the offender must be shown to have been aware of, bnt. to have disre
garded, the substantial risk that the return would understate the tax;26 

In paragraph (2), the elements that. the tax is dne or may bE'come 
due are existing circumstances. The state of mind is specificaUy desig
nated as "knowing," thus requiring proof that the offender was aware 
that a tax was due or might become due. 

In paragraph (3), the elements of "when due," "previously collected 
or withheld," and "received from another person with the understand
ing that they wil1 be I>aid over to the United States" are all existing 
circumstances. Accordingly, under the general principles of section 
303 (b) (2), the applicable state of mind is "reckless," i.e., the offender 
must have been aware of, but have disregarded, the substantial risks 
that the taxes were due, and that they either had been previously 
collected or withheld, or had been received from another person with 
the understanding that they would be paid to the United States. 

In paragraph (4), the eiement that the property was in the care, 
cllstody, or control of the United States is an existing circumstance, 
Therefore, under the principles discussed above, the state of mind that 
must be proved is "reckless," i.e., an awareness, but disregard, of the 
substantial risk that the property was in the care, custody, or cop,',rol 
of the United States. 

In paragraph (5), the element "to evade the tax or the payment 
thereof" states the particular purpose the defendant must be shown 
to have had.27 

Normally, in view of the general requirement to prove a purpose to 
E'vadE' nny tnx or payment of It tax. thE' government's proof wi]] show 
that the offender also lmew of any existing circumstances or lmew of 
or intended the results of his conduct. However, the culpability is 
placed at the "reckless" level in the bill as reported in order to reach 
those instances where a person, in carrying out his intention to evade 

.. See. e./!.. United. SUI,teB v. Bis//On. supra note 5. and cases cited therein. See also 
testimony of Scott P. Champton, Assistant Attornel- General. Tax Division, Department 
of Justice. Hearings. p. 6334. The Supreme CO'lrt appearR to have resolved one nettleRome 
question. 1101[1Inl:' that "willfully" does not require proof of an evil motive. but rAther 
merely an intentional, voluntary violation of a known legal duty. United States v. Pom
porno. 429 U.S. 10 (1976) . 

.. Section 302 (c) (2). 
27 Tl1is renuirement is present in the general intent to evade preamble and is merely 

restated in this residual paragraph. 
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a tax and being fully aware of the nature of his conduct, nevertheless 
is only recklessly indifferent as to a particular existing circumstance 
or result. 
~. Jurisdiction 

The jurisdiction for this section is largely circumscribed by the defi
nition of its terms, thus making a limiting statement of jurisdiction 
unnecessary. For example, the crucial term "tax" is defined in section 
1404 to mean all or any part of a tax or exaction denominated as a tax 
imposed by "a federal statute." The term "federal statute" includes all 
Acts of Congress, with the exceptions of Acts of Congress applicable 
exclusively to the District of Colmnbia, and the Uniform Code of 
Military Justice. 2S Since no jurisdiction base is designated with this 
section, Federal jurisdiction is governed by the provisions of section 
201.29 

3. Gradilng 
Offenses under this section are Class D felonies (up to five years in 

prison) unless the tax or the tax payment involved is in excess of 
$100,000, in which event the crime is a Class C felony (up to ten years 
in prison). An offense is a Class E felony (up to two years in prison) 
under this section if "no tax or tax payment is involved)' so Although 
these penalty levels are higher than at current law, they are consistent 
with the recommendations of the National Commission, S. 1400, S. 1 
as originally introduced in the 93d Congress, and S. 1437 of the 95th 
Congress, and are deemed appropriate in view of the conscious purpose 
to evade required for conviction. 

The Committee determined to adopt a disti.nction in level of grad
ing based on the amount of evaded tax liability in order to provide 
a greater deterrent for the very affluent tax evader. This will, to be 
sure, require a special finding by a jury in addition to a general deter
mination that the defendant is guilty of tax evasion. However, it is 
not thought that the special finding will unduly burden the jury by 
requiring it to ascertain the precise amount of tax or payment evaded, 
but rather will only require that the jury generally determine whether 
the amount was "in excess of $100,000.'; 81 

As used in this grading subsection, the term "tax or tax payment in
volved" refers to the taxpayer's deficiency attributable to the offense 
and not his entire tax owed where some of the tax owed has been paid. 

SECTION 1402. DISREGARDING A TAX OBLIGATION 

1. The Offe'll8e 
Five misdemeanor tax offenses are consolidated in this section. In 

each instance, since no specific mental stat.e is set forth as to the con
cillct elempnt. the behavior is culpable if it is an act or omi.ssion done 
"knowingly," Le., when the defendant is awore of the nature of his 
conduct.32 

Section 1402 (a) (1) punishes the knowing failure to file when due B 

tax return or an information return that is required to be filed under 
.. R~e ~ectlon 103. 
O. Ree specifically section 201(b) (2). 
'" This provlRlon Is deRlgned to cover offenses in which (1) Iiablllty is not in issue and 

onl~' evasion of payments Is involved. or (2) an attempt to evade is done hilt no tnx 
Ileficl~nry In fnrt e"'fists. 

31 See Hearings. pp. 6327-6331 . 
.. Sections 303(b) (1) and 302(b) (1). 

------------------------------------
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the Internal Revenue Code of 1954, as amended.33 This formulation is 
a restatement of the existing failure to file statute (26 U.S.C. 7203) 
limited, however, to tax returns or information returns, but not includ
ing failure to pay, keep records, or supply information. These latter 
offenses are retained in title 26. If, moreover, the taxpayer fails to file 
a return with intent to evade payment his wrongdoing is amply cov
ered by the felony provisions of section 1401 (a) (5).34 

Section 1402 (a) (2) describes the offense of knowing failure to with
hold or collect taxes required to be \yithheld or collected under the 
Internal Revenue Code of 1954.35 Under present law such conduct, 
if engaged in "willfully," is a felony punishable by imprisonment for 
five years.36 Under the Committee's reported bill, felony treatment 
wonld be available under section 1401 (a) (2) only the the failure to 
withhold or collect taxes were accompanied by an intent to evade. 
Where no such intent is present, felony treatment seems manifestly 
inn ppropriate. 

Section 1402(a) (3) makes it an offense for an employer to fail to 
furnish an employee \yith a statement of tax withheld or to fnrnish 
him with 'a false withholding statement.37 This provision is intended 
bil.sically to preserve the offense in 26 U.S.C. 7204. 

Section 1402 (a) (4) penalizes the making of a claim to which the 
claim'ant knows hp is not entitlE'd, for a personal exemption, in an in
come tax return.S8 The provision has no counterpart in existing law. 
However, ennrtment of such a provision has been urged repeatedly by 
the Internal Revenue Service 39 and is expected by the Committee to 
provic1e nee(\E'(\ prosecutori!!.1 flexibility in this area. 

Section 7205 of titlE' 26 currently' punishes at a one-year misde
mp.anor level the willful furnishing of false information to an em
ployer in a withholding eXE'mption certificate, or the willful failure 
to supply information which would require an increase in the tax to 
he withhE'Ii!. ThiR SE'rtion will hE' rE'tnined in. the TntE'rnal Rpvenue 
Code in order to afford a just and practical vehicle for prosecution for 
such false statements.40 

Section 1402 (a) (5) prohibits the knowing- failure to safeguard col
JeC'ted taxes (by depositing them in a Apecial hank acronnt) or paying 
them over to anyone otfuer than the United States.41 This carries for
WltTi! the provisions of 26 U.S.C. 7215 and 7512. 

II Thp fn~t thAt the return fR "ilup" fR An exfRtlng clrrnmRtnnre AR to whlrh thp "tnte 
of mlnil thAt mllRt he nroveills "reckless." !'lee spctlons 303(h) (2) Anil 302(e) (1). Thp fnet 
thnt oni' tR "re'lulreil to fllp" the return Is n motter concernIng whIch no cUlpnblJlty 
npPII hp provpd. Rep RPctlon :lOalll) (1) (A). F!owPvpr. It Is Imnllclt In thp conflnrt elempnt 
of n "knowing" fAilure to file thnt there be nn AWAreness nt lenst of the risk thnt there 
exists a legal obllgntion to do so. Compnre United States v. Bishop, Bllprer, nMp n . 

.. Aee testimony of Srott P. CrAmpton. ASRlstnnt Attorney Genernl, Tnx DlvlsloD, De· 
pnrtmpnt of .rtlf'.ttre. Hi-nrlngs. p. /laa!;. 

ru; The fnet that the tnx WAS "requIred" by the Tnternnl Revenue Code to be withheld 
or colJerted Is nn existing cIrcumstAnce ns to whIch no state of mind is nppllcable . 

•• 26 U.S.C. 7202. 
31 The fnct thnt thp trne stAtemrnt wns "reQlllred" to be furniShed under 26 U.S.C. 

60!)1 <lop.s not nece~Ritate nroof of any state of mind . 
.. The elements of entitlement to the personal expmption and "In nn incom!' tax return" 

lIre exIstIng cfrrumstnncps. The Rtntp of mlnil Is IlpRlgnntpil for thp former elpmeJlt nt a 
Ipvp! of "knowing" (1.1' .. "hI' knowR hp Is not pntltleil"). AO thnt the Offender must be shown 
to hnvp hppn nwnrp of hlR Jnr!{ of f'ntltlpmpnt to thp pxpmptlon. Thp APpJf~lthlp Rtnte of 
mlnll for thp fnrt thnt the <lo~umpnt Ruhmlttpil wnll nn Inrome tax rpturn lR "rprk!eRs" (see 
~"tlon aOlllh)(2) I. nlthout:h ns n prnrtfrnl mntter. tbe evl!lence wlll nlmost nlwa:rs dem
onRtrntp knowlpilgp of thp nntnrp of the return. 

OIl RPE' WorkIng Pnpers. p. 766 . 
.. The altprnatlve of prosecuting nndpr RPetlan !lId:! (Making n li'nMe stntement) at a 

felony level would a.lmost npver he :tustifieo for this klnil of offense. 
<1 '!'hI' plpmentR th~t the rol1pctpd tnxes were deposlterl "In a speclnl b~nk nr~rOlmt" as 

provIded nnfler ·26 U.S.C. 7512(h) Ano thot funfls In Ruch an account were paid "to any 
person other than nn n11fhorl7,ed agent of the United Ststtps" are pxistlng c.ircnmstances, 
as to which the cupnb!llty level Is "reckless." See sections 303(b) (2) nnd 302(c) (1). 
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~. Jurisdiction 

Section 1402. 
Section 1403. 

As under section 1401, the jurisdictional contours of section 1402 are 
principally determined by the definition of such terms as "tax" and 
"tax return" in section 1403. Since no jurisdictional base is specified 
in this section, there is Federal jurisdiction to the extent designated by 
section 201 (b) (2). 
3. Grading 

The offenses described in paragraphs (a) (1) through (n.) (3) ofthis 
section are Class A misdemeanors (up to one year in prison). The 
offenses sffi; fortJh in paragraphs (n.) (4) and (n.) (5) are deemed less 
serious and are graded as Class B misdemeanors (up to six months in 
prison) . 

SEOTION 1403. ALOOHOL AND TOBAOOO TAX OFFENSES 

1. In General 
This section incorporates into the proposed new Federal Criminal 

Code a number of offenses in the Internal Revenue Code of 1954, as 
amended, relating to alcohol and tobacco taxes. The reason for such 
incorporation is to implement the Committee's decision to consolidate 
all felonies, currently scattered throughout several titles of the United 
States Code, into a new title 18. The technique utilized in this section 
is to list specifically the provisions to be encompassed within the pro
posed section and to provide that whoever "violates" any of such 
provisions sha1l be guilty of an offense. 'rhe term "violates" incorpo
rates all the elements and culpability aspects of the enumerated of
fenses so that no change in substantive law is effected. Each section 
enumerated is followed by a brief description of its contents, con
tained in a parenthetical expression introduced by the words "relat
ing to." Those words, and the bdef descriptions that follow, are not 
to be construed as limiting in any way the full scope of the sections to 
which they refer.42 • 

In many cases, the sections listed embrace a number of offenses deal
ing not only with tax offenses per se, but also with counterfeiting or 
uttering offenses, or offenses involving obstruction of a government 
function by fraud.43 Such offenses are also covered generally at the 
same penalty level, in subchapter E of chapter 17 (Counterfeiting, 
Forgery, and Related Offenses) and in section 1301 (Obstructing a 
Government Function by Fraud). Thus, in those instances, t.he prose
cution is afforded alternative methods of punishing the defendant's 
conduct. 
~. The Of!eme 

Paragraph (1) of subsection (a) of section 1403 provides that a 
person is guilty of an offense if he violates 26 U.S.C. 5601(a). That 
statute punishes by up to five years in prison whoever commits any of 
fourteen listed offenses. The principal of these include possessing an 
unregistered still and engaging in the business of a distiller without 

... See section 112 (b). 
<. S~~, e.g., 26 U.S.C. 5604 (a) (4) ; 5762(a) (6). 
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giving the required bond. Also covered are unlawful production, use, 
purchase, receipt, or concealment of distilled spirits. The evidentiary 
provisions of 26 U.S.C. 5601 (b), creating a presumption applicable to 
one of the offenses, is not referred to in paragraph (1). However, this 
presumption is deemed part of the definition of the offense incorpo
rated herein and thus will be retained.44 

Paragraph (2) makes it an offense to violate 26 U.S.C. 5602. That 
statute punishes by up to five years in prison any person who engages 
in the business of a dIstiller, with intent to defraud the United States 
of anY' tax on the spirits he distills, or who does so to defraud the 
United States. 

Paragraph (3) makes it an offense to violate 26 U.S.C. 5603(a). 
That statute punishes by up to five years in prison whoever fails to 
keep or falsifies required records relating to distilled spirits, with 
intent to defraud the United States. 

Paragraph (4) makes it an offense to violate 26 U.S.C. 5607, which 
provides up to a five-year prison term for whoever uses, or sells, any 
denatured distilled spirits withdrawn free of tax, or withdraws de
natured spirits free of tax. 

Paragraph (5) makes it an offense to violate 26 U.S.C. 5661(a), 
which punishes by up to five years in prison whoever fails to pay any 
tax imposed on wine, or recovers any spirits from wine, with intent 
to defraud the United States. 

Paragraph (6) makes it an offense to violate 26 U.S.C. 5671, which 
penalizes by up to five years in prison whoever evades a tax on beer 
nnder 26 U:S.C. 5051 or 5091, or who, with intent to defraud the United 
States, fails to keep accurate records required by law. 

Paragraph (7) makes it an offense to ,riolate 26 U.S.C. 5604(a). 
That statute punishes by up to five years in prison whoever commits 
any of nineteen enumerated crimes, including the transportation or 
possession of liquor not bearing the required stamps, emptying of con
tainers without destroying the stamps, and reuse, alteration, or for
gery of stamps or labels. Some of this conduct is a felony if done with 
"intent to defraud the United States;" some is proscribed irrespective 
of intent. 

Paragraph (8) makes it an offense to violate 26 U.S.C. 5605 which 
punishes by up to two years in prison whoever willfully violates 26 
U.S.C. 5291, relating to the requirement to furnish a correct return 
showing the disposition of any distilled spirits or substance used in 
their manufacture. 

Paragraph (9) makes it an offense to violate 26 U.S.C. 5608, wllich 
punishes by up to five years in prison whoever makes a fraudulent 
claim for or obtains an allowance of drawback on distilled spirits, or, 
with intent to defraud the United States, relands any distilled spirits 
that have been shipped for export. 

Paragraph (10) makes it an offense to violate 26 U.S.C. 5682, which 
provides a maximum three-year prison term for whoever breaks, 
destroys, or tampers with any lock or seal, which may be placed on any 
building, tank, vessel, or apparatus by any authorized internal reve
nueagent . 

.. In Uniterl State8 v. Gainey, 380 U.S. 63 (1965), the Supreme Court sustained the 
provision of 26 U.S.C. 56'11 (b). declaring' pr~sence at a stllI to be sufficient evidence 
to nuthorl7.e conviction under 26 U.S.C. 5601(a) (4) for carrying on the business ot a 
dlstlI1er without gIving the necessary bond. 
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Paragraph (11) makes it an offense to violate 26 U.S.C. 5697(a), 
which punishes by up to two years in prison any person who carries 
on the business, inter alia, of a brewer, wholesale or retail dealer in 
liquor, or wholesale or retail dealer in beer, and willfully fails to pay 
the special tax required by law. As under paragraph (1), the eviden
tiary provision in subsectIOn (b) of 26 U.S.C. 5691, although not re
ferred to in this paragraph, is deemed to be part of the definition of the 
offense and, to the extent it is valid, is rellained.45 

Paragraph (12) makes it an offense to violate 26 U.S.C. 5762(a), 
which punishes by up to five years in prison eleven crimes involving 
tobacco products committed with intent to defraud the United States 
(e.g., refusing to payor attempting to evade any tax, affixing improper 
stamps, engaging in the business of manufacturing without filing the 
required bond, and refilling packages that previously contained tobac
co products). 
3. Jurisdiction 

This section contains no subsection setting forth jurisdictional bases. 
Therefore, Federal jurisdiction over an offense described herein is gov
erned by the provisions of section 201 (b) (2). 
~. Grading 

An offense under paragraphs (a) (1) through (a) (6) of this section 
is graded as a Class D felony (up to five years in prison) ; an offense 
under paragraphs (a) (7) through (a) (12) is graded as a Class E 
felony (up to two years in prison). This generally accords with cur
rent law. The Committee rejected the grading scheme suggested by 
the National Commission, which would. have downgraded many of 
these offenses to misdemeanors.46 

Felony grading is considered advisable in view of the need to deter, 
in particular, violations involving illicit distilleries since the gallonage 
taxes (26 U.S.C. 5001) are high enough to make moonshining a profit
able business.41 

SECTION 1404. DEFINITIONS FOR SUBCHAPTER A 

This section snpplil's certain dl'finitions for Sections 1401-1403. 
The phrase "liability for a tax or the payment of a tax" is defined 

to mean liability for, or payment of, the entire tax or any part thereof. 
"Payment" :is defined so as to include collection as well as voluntary 

payment. 
The term "tax" :i:sdefined to mean all or any part of a tax imposed 

by Federal statute,{S or exaction so denominated, land also broadly 
encompasses all or any part of any penalty, addition to a tax, addi
tional amount, or interest thereon. Tariffs, customs duties, tools, levies 

.. Subsection (b) states that a sale of twenty or more gallons creates a presumption 
that the seller is, in the bUSiness of a wholesale dealer In llquor or beer. 

4. See Final Report, ~§ 1403-1404; Working Papers. Pp. 75!l-761. 
<1 Prosecutions for llllcit liquor violations under 26 U.S.C. 5601 rank hhrh in order of 

frequency of all Federal criminal prosecutions. as do prosecutions for possession of dls
tllIed spirits in un stamped containers under 26 U.S.IC. 5604(a). See the Report of the 
Director of the Adminlstrntlve Office of UI !ted States Courts. 1968-1970. Thc Bureau 
of Alcohol, Tobacco, and Firearms of the Department of the Treasury has advised the 
Committee that more than 3300 Illlcit distilleries were erected during fiscal yenr 1071. in 
the face of supposedly harsh penalties. A reduction In grading could thus be expected to 
result In even more violations of the llquor laws. 

4·'rhe term "federal statute" Is not c1efineil but Is Intended to extend to all Acts of 
Congress except those enumerated in section 103. 
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or other charges not called a "tax" by a Federal statute are not 
included. 

A "tax return" is defined as a written report of a taxpayer's tax obli
gation required to be filed by Federal statute, or a re~ulation, rule or 
order issued pursuant to such a statute. Specifically lIsted are reports 
of withheld or collected taxes, income, estate, gift or excise tax rE:turns 
and any other tax return of ,an individual, corporation or entity re
quired to file a return and pay a tax in conjlllction with a tax return. 
Excluded are interim reports, information returns or estimated tax 
returns.40 Despite the exclusion of information returns in the present 
definition, they are nonetheless expressly included in the offense ill 
section 1402 (a) (1). Moreover the exel usionary definitions were not 
intended to limit the scope of section 1401 (a) (5), if an informatioll 
return constituted the effective manner of evasion. 

SUBOHAPTER B.-OUSTOMS OFFENSES 

(SECTIONS 1411-1414) 

This subchapter contains three offenses. The first (section 1411) 
deals with conduct involving the introduction of prohibited objects 
into the country, or the evasion of customs duties, grouped generically 
under the heading of "smuggling." It is largely drawn from the recom
mendations of the National 00mmission.1 In addition, the subchapter 
prohibits the receiving or disposing of smuggled property. Section 
1412 covers such conduct in terms designed to reach the professional 
"fence;" section 1413 covers the offense when committed by a person 
who buys or receives smuggled property for his own use rather than to 
sell or dispose of it to another. Oompleting the subchapter is a section 
of general provisions relating to definitions and procedural matters. 

SEOTION 1411. SMUGGLINO 
1. In General 

This section prohibits the unlawful introduction of objects into the 
United States and the evasion of government inspection of, or pay
ment of customs duties on, such objects. The purpose of the section is 
threefold: (1) to protect the commerce and citizens of the United 
States against the introduction of harmful objects (contraband), (2) 
to protect the revenue raising capability of the United States, and. 
(3) since the term "customs duties" includes "tariffs," to protect desig
nated commercial enterprises within the United States from foreign 
competition where Oongress has thought this appropriate. In keeping 
with the effort of the proposed Oode to simplify and clarify Federal 
criminal law, section 1411 is a consolidation of a number of provlsion!'! 
of the United States Oode. 

,. This foJIows the recommendation of the New York City Bar Association's Special 
Commltt~e. Hearing'S. 7738. Contrast the broader definition of "return" in 26 U.S.C. 
6103(b) (1). to which the disclosure ofl'ense in 26 U.S.C. 7213 is applicable. 

1 See Flnnl Report § 1411. 

" 
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13. Present Federal Law 
A number of sections currently found in titles 18 and 19 of the 

United States Code prohibit smuggling in one form or another.2 
For example, 18 U.S.C. 541 provides that anyone who "knowingly 

effects any entry of goods, wares, or merchandise ... by the payment 
of less than the amount of duty legally due" is guilty of an offense. 

18 U.S.C. 543 provides that it is an offense for an officer of the rev
enue knowingly to admit to Bnt!y any goods, wares, or merchandise, 
upon payment of less than the amount of duty legally due. 

18 U.::3.C. 544 provides that where merchandIse IS entered or with
drawn for exportation without payment of the proper duties and is 
relanded anywhere in the United States without proper entry having 
been made, "such merchandise shall be considered as having been im
ported into the United States contrary to law, and each person con
cerned" shall be guilty of an offense. Sections 541, 543, and 544 all 
carry a penalty of up to two years' imprisonment.s 

18 U.S.C. 545 is the basic prohibition against smuggling contained 
in current law. It provides that anyone who "knowingly and willfully, 
with intent to defraud the United States, smuggles, or clandestinely 
introduces into the United States any merchandise which should have 
been invoiced," or passes or attempts to pass through the customhouse 
any false or forged document, is guilty oian offense. Section 545 also 
makes it criminal to "fraudulently or knowingly" bring into the 
United States any merchandise "contrary to law," or to receive, con
ceal, buy, sell, or in any way facilitate "the transportation, conceal
ment, or sale of such merchandise after importation knowing the 
same to have been imported or brought into the United States contrary 
to law." The penalty for a violation of section 545 is a fine of not 
more than $10,000; imprisonment for five years, or both. The section 
also provides for forfeiture of the merchandise 4 and that "[p] roof 
of defendant's possession of such goods, unless explained to the satis
faction of the jury, shall be deemed evidence sufficient to authorize 
conviction for violation of this section." 

The various provisions of this section have often been subjected to 
court interpretation. The term "clandestinely introduces" has been 
held to refer to any method of introducing goods surreptitiously by 
concealment or fraud.5 

The term "merchandise which should have been invoiced" has been 
interpreted to mean goods which had to be lawfully entered and de
clared.6 The inference of guilt from proof of the defendant's posses-

• Current law 'also contains a number of customs-related offenses that will be dealt with 
nnder other provisions of the proposed Code: 18 U.S.C_ 541, 542, and 550, dealing with 
fnlse statements or clnlms, nnd 18 U.S.C. 548, 549, and 551, dealing with Interference with 
c'ustoms, wl11 be covered by suph proposed Code sections as 1325 (Tnmperlng with Physical 
Evidence), 1343 (Fnlse Statements), 1703 (Property Destruction), ancl 1731 (Theft). 
Title 19 of the Unltecl Rtntes Corle (Customs Duties) presently contains numerous regu
latory requirements. violations of which will often be dealt with by proposed Section 1411. 

3 In adclitlon section 543 provlfies for the offender's removal from office and sectIon 544 
proyldes for forfeiture of the merchandise. These proylslons (which are alRo contnlned In 
other"cnrrent cnstnms and smul!!!lInl! Rtntntes\ will be retnlned ancl lIealt with In the 
other current customs lind smuggling statutes) will be retained anel elealt with in title 18 
Appendix, Unlteel States Coele. 

'In One Lot 1!Imerald Out Stones V. United State8. 409 U.S. 232 (1972), the Court, 
nlthongh construing another customs forfeitnre provision, seemed to Incllcate thnt the 
forfeltnre provision unilor this section was civil anel reml'lIial rather than punitive. so 
thn t n forfeiture proceec1ln~ would not be barred by nn acquittal on a chnrge of smu~~lInl! 
nnrlrl' thlR ~prtlon. 

• See United State8 v_ Kurjes8, 426 F.2d 1017, 1019 (7th Clr.), cert. denied, 400 U.S. 
R30 (1970)_ 

• See United States v. Boggu8, 41lF.2d 110, 112 (9th 'Cir.) , cert. denied, 396 U.'S. 919 
(1969). 
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sion has been sustained against a claim -that it infringes the privilege 
against self-incrimination by ~olI..1pel1ing the defendant to ~e~tify.7 It 
would also seem to fall well wIthm the Supreme Court's opmIOns sus
taining similar inferences as sufficiently "rational" to meet due ~ro~ 
objections.s The section has of course been held to have extraterrItorIal 
application to acts committed outside the United States.o 

18 U.S.C. 546 provides that any person who owns, controls, or is on 
board a vessel of the United States and who allows the vessel t.o be used 
for, or participates in, the smuggling of merchandise into a foreign 
country, where such foreign country punishes violat.ions of the customs 
laws of the United States, is guilty of a two-year felony.lo 

18 U.S.C. 547 provides that whoever "receIves or deposits any mer
chandise in anv building upon the bOlmdary line between the United 
States and any foreign country, or cardes any merchandise through 
the same, in violation of law" is guilty of a felony. 

18 U.S.C. 552 provides that whoever "being an officer, agent, or 
employee of the United States, knowingly aids or abets any person en
gaged in any violation of any of the provisions of law prohibiting," 
inter alia, the importing of obscene matter is guiltv of a felony punish-
able by 11p to ten years in prison. • 

18 U.S.C. 1462 makes it a five-year felony, inter alia, to bring into 
the United States, or any place subject to the jurisdiction thereof, any 
obscene, lewd, lascivious, or filthy book, pamphlet, picture, motion
picture film, or writing, or any phonograph recording, electrical trans
scription, or other article or thing capable of producing sound, as 
wen as any drug, medicine, article, or thing designed, adapted, or in
tended for producing abortion, or for any indecent or immoral use.n 

18 U.S.C. 1915 provides that whoever "being an officer of the United 
States, without lll.wful authority compromises or abates or attempts 
to compromise 01' abate any claim of the United States Il.rising under 
th~ customs laws for any ~ne, penalty or forfeiture, or in any manner 
relIeves or attempts to rel1(>ve any person, vessel, vehicle, merchandise 
or baggage" therefrom, is guilty of a two-year felony.12 

19 U.S.C. 283 provides that "saloon stores or su)!plies" purchased fol' 
use or sale on vessels specified in 19 U.S.C. 282 ' shall be deemed mer
chandise" and are liable "to entry and the payment of the duties found 
to be due thereon, at the first port of arrival of such vessel in the 
United States." A failure on the part of the "saloon keeper or other 
person so purchasing and owning" such stOl'es to make entry and pay 
duty is punishable by imprisonment for not less than three months and 
not more than two years." IS 

19 U.S.C. 1436 provides, in its first paragraph, that if an American 
or foreign vessel arriving in the United States is found to have on 
board "any merchandise (sea stores excepted), the importation of 

T E.g., id. at 113: United State. T. Pere:J, 426 F.2d 799 (9th Clr.), cert. denied, 400 U.S. 
841 (1970). 

• See Tflrner T. United Statu, 896 U.S. 398 (1970): Barnea T. United 8'ate~, 412 U.S. 
R37 (1973). 

• See Bnllav T. United StllteB, 383 F.2d 345 (9th C1r.), cert. !fenled. 389 U.S. 986 (1967). 
,. This provision has been relocated in title 18 Appendix of the United States Code, and 

the g'radlng reduced to a misdemeanor. 
11 The proscription on Importation of obscene articles Is carried forward In part by 

section 1842 (Disseminating Obscene Material). 18 U.~.C. 1462 Is retlected In this spetion 
by the Intpractlon of Its provisions with 11) U.S.C. 1305, which contains a prohibition. 
among' otber thing'S. of ohsrpne article •. hooks. and writings. 

U This RPctlon haR iwpn rplocnted in title 1 R Appendix In the Code. 
II This provision wlIl be enforced through the general operatiOn of section 1411. 

: 
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which into the United States is prohibited, or any spirits, wines, or 
other alcoholic liquors'" and the master of the vessel has failed to 
make the required report or entry upon its arrival, then the master 
shall be subject to imprisonment for not more than one year.u. 

19 U.S.C. 1464 provides that if the master or person in charge of 
a "sealed vessel" (as described in 19 U.S.C. 1463) "unlades" mer
chandise at other than a port of destination, or disposes of any mer
chandise by sale or otherwise, he shall be guilty of a felony pUnIshable 
by imprisonment for not more than five years and any such vessel or 
vehicle, with its contents, shall be subject to forfeiture." 15 

19 U.S.C. 1465 requires the master of specified United States vessels 
to file reports of all "supplies or other merchandise purchased in a 
foreign country for use 01' sale on such vessel" upon arrival from a 
"foreIgn contiguous territory." Likewise, the "conductor or person 
in charge of any railway car arriving from a contiguous countr:y" 
must file a similar report of supplies or merchandise "purchased 1Il 

such foreign country for use in the United States." Failure to comply 
with these requirements subjects the offender to imprisonment for not 
more than two years.1S 

19 U.S.C. 1586 (e) provides that: 
[W]hoever, at any place, if a citizen of the United States. 
or at any place in the United States or within one league of 
the coast of the United States, if a foreign national, shall 
engage or aid or assist in any unlading or trans-shipment 
of any merchandise in consequence of which any vessel be
comes subject to forfeiture under the provisions of this eec
tion shall, in addition to any other penalties provided by 
law, be liable to imprisonment for not more than two years.IT 

19 U.S.C. 1708(b) proyides that anyone who, "with intent to 
c1efraud the revenue of the United States," aids in procuring liquor 
to be loaded on a vessel at a place outside the United States, without 
the required certificate of importation, shall be liable to imprison
ment for not more than two years.IS 

.1. The Offense 
Section 1411 sets forth three separate offenses in subsection (a), 

each of which is denominated as "smuggling." Paragraph (1) states 
t.hat a person is guilty of an offense if he: 

introduces into the United States an object, the introduction 
of which a federal statute, or a reguiation, rule, or order 
issued pursuant thereto: 

(A) prohibits absolutely; or 
(B) prohibits conditionally and an conditions for its 

introduction into the United States have not been com
plied with. 

14 Through the operatiou of section 2009 of title 18 this provision is deSignated a Class A 
misdemeanor. 

1G ThrouA'h the operation of section 2009 of title is this provision is designated a Class 
A miRrlemeanor. 

10 The penalty nroviRion h~s bepn st.Jcken bv tbp ~onforming amendments in title VII; the 
regnh10ry requirements remain in effect and w!ll be .covered by section 1411. 

17 Through the operation of section 2009 of title 18 this provision is designated a Class A 
misdemeanor. 

18 This section hR." hoen rp'npnlNl h" the conforming ampnrlmentR In title VII: the conduct 
nrohthite,lls p!ther attempted smuggl!ng or attempted violation of the tax laws, and as such 
will be covered by secion 1001. 
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The prohibited conduct is "introduces ... an object." Since no 
('ulpabiHty level is specifical1y designated, the applicable state of 
mind that must be shown is at least "knowing," i.e., that the offender 
was aware that he was introducin~ an object.~9 

The elements that the introductIOn of the object is, either absolutely 
or conditionally, prohibited by a Federal statute, or a rule, regulation 
or order issued pursuant thereto are existing circumstances. A.s no 
culpability standard is specifically set forth, the applicable state of 
mind that must be proved is at least "reckless", i.e., that the defendant 
was aware of but disregarded the substantial risk that the 
circumstances existed.20 

The remaining elements-i.e., that the object is introduced "into 
the United States" and that, in the case where its introduction is only 
conditionally prohibited, all conditions for its introduction have not 
been complied with-are also existing circumstances as to which the 
state of mind that must be proved is, at a minimum, "reckless." 

The above culpability comports generally with that under 18 U.S.C. 
545. except that it is unclear whether, under that statute. it is an ele
ment that the defendant lrnew that. he was acting "contrary to law." 21 

The Committee does not consider that a belief that the introduction 
of an object is prohibited ought to be necessary for conviction. A.ccord
ingly, it has established the requisite culpability level as "reckless" 
rather than "lrnowing" in order to reach those ptroons who act in 
conscious disregard of a substantial risk that their conduct in intro
ducing an object is illegal. 

The term "object" is defined in section 1414 to include any "article 
good, ware, and merchandise, whether animate or inanimate." This 
definition is meant to be construed expansively and to be broader than 
the lone term "merchandise" used in 18 U.S.C. 545.22 The Committe£> 
intends the section to apply to the introduction of any "object," not
withstanding that its importation may be regulated or be unlawful 
under another provision of the United States Code. 23 Thus, for exam
ple, "object" would include obscene material the importation of which 
IS prohibited under 19 U.S.C. 1305. 

The term "introduces" is defined in section 1414 to mean "import, 
transport, bring into the United States from any place outside the 
United States, or into the customs territory of the United States from 
any place outside the customs tel'I'itory of the United States but within 
the United States." This definition is meant to encompass the variety 
of characterizations in existing statutes (e.g., "smuggles," "clandes
tinely introduces," "brings in," and "imports") .24 The term "custG:ns 
territory of the United States" is defined in section 1414 ( a) (1) to have 
the meaning set forth in general headnote 2 to the Tariff Schedules of 
the United States.2G 

l' See sections 303(b) (1) nnd 302(b) (1) . 
.. Spp RPctlons 303rh) (2) nnd 302(c) (1 J 
21 See Roseman v. United States 364 F.2d 18 (9th Clr. 1966), cert. denied 386 U.S. 918 

11!)1l7); Babb v. United Stllfes, 252 ~'.2il 702 (5th Clr.) , cert. dellieil, 356 U.S. 974 (lIJ51l). 
"'Compare DuT~e v. United States, 255 F.2d 721 (9th Cir.), cert. denied, 357 U.S. 920 

(1958) (psittaCine blrils nre "merchnnillse"), with Palmero v. United States, 112 lr.2il 927 
(1st Clr. 1940) (opium Is not "merchnnill~e") • 

•• See R08eman v. United StU/P8, 8upra note 21. 
.. Ree 18 U.S.C. ;;45: see also Flnnl Report: Commpnt. pp. 152-153. 
24 This Is also the ileflnltlon conhlned In 21 U.S.C. 951, which is made applicable to the 

drug offenses In the Code via section 1815(b). 
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The term "federal statute" is not defined in the Code. It is intended 
to reach all Acts of Congress, save only those enumerated in section 
103, i.e., Acts of Congress applicable solely to the District of Columbia, 
and the Uniform Code of Military Justice. The same principle governs 
the scope of the terms "rule," "regulation," or "order." This is consist
ent with the interpretation placed by the courts upon. the phrase "con
trary to law" in 18 U.S.C. 545 as encompassing any existing laws (not 
only customs laws) , whether or not such laws carry :penal sanctions.26 

Paragraph (2) provides that a person commits an offense if he: 
evades assessment or payment when due of the customs duty 
upon an object being introduced into the United States. 

This provision is designed to safeguard the revenue raising function of 
the customs la"ws by providing an offense, akin to the general tax 
evasion offenses,27 for persons who evade an assessment or payment 
(including any part thereof) of the customs duty on an object being 
introduced into the United States. 

The proscribed conduct is evading an assessment or payment of the 
customs duty upon an object being introduced. The culpability level is, 
as under naragraph (1), "knowing," thus requiring an awareness by 
the offender that an assessment or payment of a customs duty on an 
object being introduced is being evaded.28 The remaining elements
i.e., that the assessment or payment is "due" and that the object is 
being introduced "into the United States"-are existing circumstances. 
Because no culpabilitv standard is spec.ifically designated, the applica
ble state of mind that must be proved is "reckless," i.e., an awareness 
but disregard of the substantial risk that the circumsta~es existed. 20 

The concept of evasion is intended to embrace the same types of con
duct as are covered in the general tax evasion offenses. The evasion 
could also take the form of removing one's own goods from customs 
custody after they had been examined.30 The terms "introduced" and 
"object" are defined in section 1414, and are cliscussed in connection 
with the offenBe described in paragra)?h (1). 

Paragraph (3) states that a person IS guilty of an offense if he: 
evades an examination by the government of an object being 
introduced into the United States. 

This branch of the statute is designed to reach the smuggling of 
objects required to be governmentally examined, even though no 
customs duty is assessable. The provision largely duplicates the cover
age in paragraph (1). However, unlike paragraph (1), which is 
intended basically to carry forward the second paragraph of 18 U.S.C. 
545, relating to knowingly importing merchandise contrary to law, the 
offense in this para6'Tuph is aimed at preserving the thrust of the first 
paragraph of section 545, relating to smuggling or clandestinely intro
ducing merchandise which should have been invoiced. It has been 
hel~ that under secti?n 545 it is not necessary that the items smuggled 
or mtrodllced be subJect to duty.a] " 

.. See Babb v. United StOtC8 .• 8upra note 21, at 707; R08eman V. United 8tate!, aupra 
note 21, nt 26 and cascs cited thcreln . 

.., Sertion 1401 of thE' Corte . 

.. See section 30:Hhl (11 and 302(b) (11 

.. Ree RI'.'tlonq :103(bl (2) nnel 302(c) (1). 
:0 See 1R U.R.C. 1i4!l. 
:n See United. State8 v. MoKell, 220 F.2d 266, 269 (2d Clr .. 19f5); see also United. 

StateB v. BOggUB, supra note 6, at 112-113. 

51-508 0 - 80 - 30 
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The conduct in this offense is evading an examination by the govern
ment of an object being introduced. The culpability level is, as under 
the previous paragraphs, "knowingly," thus requiring proof that the 
defendant was aware that he was evading governmental inspection of 
the object. This standard essentially carries forward the "intent to 
defraud" element in the first paragl:aph of 18 U.S.C. 545, which has 
been construed to mean an intent to avoid and defeat United States 
customs laws.1'2 The remaining element that the object is introduced 
"into the United States" is, as in the preceding paragraphs, an exist
ing circumstance to which the "reckless" standard applies. 

As previously noted, a principal effect of section 1411 is to con
solidate the existing provisions of the United States Code that deal 
with smuggling offenses. In addition to those sect.ions in title 18 that 
have been consolidated, most of the regulatory provisions of title 19 
will now be enforced through t.he operat.ion of this section. For ex
ample, a violation of 19 U.S.C. 283 (failure to enter and pay duty on 
saloon stores) will be treated as a violation of section 1411 under the 
proposed Code.s3 

A f11l'ther rffect of codifiration will he> to mnke attempted smug
gling cognizable under the proposen Cone, through the operation of 
section 1001. At present, only 18 U.S.C. 542 and 546 speak in terms 
of attempt. In addition, 18 U.S.C. 543 and 552, described above, will 
be enforced by the accomplice liabilit.y provisions of section 401. 

The proposed smuggling statute of the National Commission in
cluded a provision dealing with the requisites of an indictment or 
information.34 The Committee determined to omit such a provision 
and to leave this procedural issue to existing law. 

4. J u1'isdiation 
This section contains no subsection setting forth the extent to 

which Federal jurisdiction exists. Therefore, Fedrral jurisdiction is 
goyerned by the provisions of section 201 (b) (2) .35 This plenary scope 
of jurisdiction is in kt:'eping with cnrrt:'nt law and finds ample support 
in the Constitution, which provides that Congress "shall have Power 
to lay and collect Taxes, Duties, Imposts, and Excises," 36 and to "regu
late Commerce with foreign Nations." 37 

5. Grading 
At present, violations of the smuggling provisions of the United 

States Code, with the exception of 19 U.S.C. 1436, are all treated as 
felonies. 38 The normal maximum prison term is two years, with a 
five-year maximum for a violation of 18 U.S.C. 545 or 19 U.S.C. 
1464, and a ten-year maximum under 18 U.S.C. 552. Maximum fines 
under title 18 are usually $5,000, with a $10,000 fille possible for a 
violation of 18 U.S.C. 545; under title 19 maximmll fines vary from 
$500 to $2,000. 

The Committee is of the opinion that the present penalty structure 
is too rigid, since it permits felony treatment of a wide variety of 

"' See U1/.itC(Z States v. Boguus, 8Itll"a note 6. at 11'3. . 
""By contrast, a vlol'ltion of 19 U.S.C. 1436 may not amount to a ylolatlon M proposed 

section 1411, and the Commlttp.e has thus retaIned section 1431l as a separate offense. 
'" ~ee FInal Report. § 1411(5). 
35 Then. Is also extraterritorial jurisdIction oYer thIs offense under section 20'i(e). 
30 Artirle T, see. 8. d. 1. 
'1 ArtIcle T. ~ec. 8. cl. II. 
:l8 19 U.S.C. 1436 'carrles a one-year maximum prison tern). 
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violations, ranging from serious to minor. As noted by the National 
Commission: 39 

In fact, official policies of the Bureau of Customs tend to 
ameliorate the harsh provisions of 18 U.S.C. 545. Minor 
tourist smuggling is dealt with by permitting payment of the 
duty or by confiscation of the contraband. Civil penalties and 
forfeitures are also used. . . . Most tourists seem to know how 
the bureau exercises its discretion. With realistic penalties, 
misdemeanor prosecutions of tourists might be undertaken 
and respect for the law increased. 

With these considerations in mind, subsection (b) embodies a multi
tiered grading system designed to distinguish between the relative 
severity of smuggling offenses. An offense under this section is graded 
as a Class D felony (maximum of five years in prison) where the 
value of the object or the duty that would be due on it exceeds $500; 
it is a Class E felony (up to two years in prison) where, regardless of 
its monetary value or duty being $500 or less, introduction of the 
object is prohibited either absolutely or conditionally because it may 
cause or be used to cause bodily injury or property damage.40 If the 
value of the object or the duty payable is greater than $100 but not 
greater than $500, the offense is a Class A misdemeanor (maximum of 
one year in prison). In any other case in which a duty was or would 
have been due, violation of section 1411 constitutes a Class B mis
demeanor (up to six months' imprisonment) . For any other violation, 
the offense is graded as a Class C misdemeanor (up to thirty days in 
prison). 

SECTION 1412. TRAFFICKING IN SMUGGLED PROPERTY 

1.1 n General and Present Federal Lcuw 
This section parallels the trafficking in stolen property offense in 

proposed section 1732. The section has no direct counterpart in existing 
Federal law. It is designed to create a distinction between the "traf
ficker" in smuggled ~oods (i.e., most commonly the l?rofessional 
"fence") and the mdivldual, not in the business of dealing m smuggled 
property, who buys or receives smuggled wares for his own use. The 
latter individual's offense is covered in the following section at a 
reduced grading level. The offense here is graded commensurately with 
smuggling under section 1411. The Committee believes that the basic 
difference in the degree of social harm between the professional dealer 
in smuggled goods and the one-time or occasional purchaser who buys 
them for his own use is sufficiently apparent to justify the creation 
of a separate trafficking offense. 

93. The Offense 
Subsection (a) of section 1412 provides that a person is guilty of an 

offense if he traffics in an object that has been unlawfully introduced 
into the United States, such introduction having been in violation of 
section 1411. 

311 Final Report, Comment, p, 1·53, 
,. This wll permit sucb regulatOry offenses as tbe'lmnortation of adulf'eraterl food to be 

treated as felonies when done wltb 8cientel', wbile enabling tbe strict liability offenses to be 
punished at a misdemeanor level by statutes outside title 18, 
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The terms "introduced," "object," and "United States" have the 
meanings prescribed in section 1414 and have been discussed in con
nection with the previous section. The term "traffics" is defined in 
section 111 and means (a) to sell, pledge, transfer, distribute, dispense, 
or otherwise dispose of to another person as consideration fo1' anything 
of value, or (b) to buy, receive, possess, or obtain control of with intent 
to do any of the foregoing. Thus, this section eovers dealings in 
smuggled property where the actor acquires the merchandise not for 
himself but to dispose of it to another person for a consideration. 
As indicated, the intent of the Committee is that the section be primar
ily used with respect to the professional "fence" of smuggled goods, 
whose activities encourage others to commit the underlying offense. 

'fhe conduct in this section is trafficking in an object. Since no culpa
bility standard is specifically designated, the applicable state of mind 
that must be proved is at least "knowing," i.e., that the offender was 
aware of the nature of his actions.41 

The fact that the object has been "unlawfully introduced into the 
United States" is an existing circumstance. Since no culpabmty level 
is set forth in this section, the applicable state of mind to be shown is, 
at a minimum, "reckless," i.e., that the defendant was conscious of but 
disregarded the substantial risk that the circumstance existed.42 

The element that the introduction was in violation of section 1411 is 
also an existing circumstance. However, by virtue of section 303 (d) (1) 
(A), no mental state need be established as to this fact . 

.1. Jurisdiction 
No subsection setting forth the extent of Federal jurisdiction is con

tained in this section. Federal jurisdiction is governed by the pro· 
visions of section 201 (b) (2) .43 

~. Grading 
An offense nnder this section is graded as an offense of the same class 

as that specified in section 1411 (b) for the smuggling of the same 
object. This reflects the Committee's judgment that the trafficker in 
smuggled goods is equally as serious an offender as the person who 
smuggled them. 

SECTION 1413. RECEIVING SMUGGLED PROPERTY 

1. In General and Present FederaZ Law 
This section parallels the receiving stolen property offense in pro

posed section 1'7SS. Along with the previous sE-ction, it is designed to 
rarry forward the basic receiving offense in 18 U.S.C. 545, which pun
ishes whoever "receives, conceals, buys, se11s, or in any manner facili
tates the transportation, concealment, or sale of such merchandise after 
importation, knowing the same to have been imported or brought 
into the United States contrary to law." 

fJ. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

buys, receives, possesses, or obtains control of an object that has been 

4J. See sections 30:! (b) (1) and 302 (b) (1). 
" See sections 303(b) (2) and 302(c) (1). 
43 The Committee does not consliler that this crime "consists of" the entry of Il"oods Into 

the nnitpd St~tes. see section 204(e). and hence does not intend that extraterritorial 
jurisdiction under that subsection attach to this offense. 
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unlawfully introduced into the United States, such introduction hav
ing been in violation of section 1411. 

The verbs used to describe the conduct in this offense constitute the 
latter part of the definition of "traffics," applicable under the pre~ed
ing section, except that no intent to dispose of the smuggled obJect 
need be shown. Hence, this section is designed principally to reach the 
individual who obtains smuggled property for his own use. 

The conduc+ in this section is. "buys, receives, possess~s, or obtains 
control of an ohject." As no culpability standard is specifically pre
scriberl, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the offender was aware of the nature of his 
actions.44 

The element that the object has been "unlawfu11y introduced into 
the United States" is an existing circumstance. Since no culpability 
level is set forth in this section

z 
the applicable state of mind that must 

be shown is, at a minimum, ' reckless," i.e., that the defendant was 
aware of but disregarded the substantial risk that the circumstance 
existed, and the risk was such that its disregard constituted a gross de
viation from the standard of care that a rea.sonable person would have 
exercised in the circumstances.45 This standard (which obtains also 
lmder the prior section punishing trafficking) has been consciously 
fixed at a level slightly below that in 18 U.S.C. 545 and current receipt 
of stolen property statutes, which require actual belief as to the smug
gled or stolen character of the goods. The Committee considers that a 
person who is 'aware of the possible smuggled or stolen nature of mer
chandise and who Imowingly obtains it in disregard of 'a. substantial 
risk that the property is of the prohibited type engages in conduct 
sufficiently blameworthy to warrant penal sanctions.40 

The element that the introduction of the object was in violation of 
section 1411 is an existing circumstance, as to which, under Section 
303(d) (1) (A), no proof of any mental state need be shown. 
3. Affirmative defe1'k~e 

Subsection (b) provides that it is an affirmative defense to a prvsecu
tion under this section that the defendant bought, received, possessed, 
or obtained control of the object with intent to' report the matter to an 
appropriate law enforcement officer. 

A comparable defense IS contained in section 1733. The purpose is 
to except from criminal liability those situations in which a perl'lon, 
who comes upon valua.ble property that he lmows or beHeves may be 
smuggled, purchases it or otherwise obtains control of it for sat'naritan 
purposes, that is, to report the matter to an appropriate law enforce
ment officer. Such cases today would doubtlessly no~ be prosecuted as 
an exercise of prosecutorial discretion. However, the Committee deems 
it more fitting that an affirmative defense of this nature be inserted in 
the legislation itself, so as perhaps to encourage persons to engage in 
such conduct and thus restore stolen or smuggled property to its 
proper custodian. . 

Since the nefense is denominated as "affirmative." the defendant will 
bear the burden of proving all the elements of the defense by a pre-

«Ree pecti("ns :lO:l(b) (1) anrl 302lb) (1) . 
.. Ree sections 303(b) (2) and 302(c\ (1). 
40 Ree tbe discussion o! the comparable element under section 1733 (Receiving Stolen 

Property). 
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ponderance of the evidence,41 The term "law enforcement officer" is 
defined in section 111. . 
4. Jurisdiction 

This section contains no subsection indicating the extent to which 
Federal judsdictio!1 exists over un offense herein. Therefore, Federal 
jurisdiction is governed by the provisions of section 201 (b) (2). 
6. Grading 

Subsection (c) provicies that an offense described in this section is 
graded as an offense of the class next below that specified in section 
1411 (b) for the smuggling of the same object. This formulation 
preserves differential gradmg, commensurate with the seriousness 
of the offense, as nnder section 1411, discussed above, while at the same 
time it creates n distinction between the trafficker in smuggled property 
and the merely "casnal" buyer or receiver who does not intend to dis
pose of the goods to another (usually for profit), but to retain them 
for his own use. It should bl~ n:lted that, since Class D felony grading 
is provided under section 1411 where the value of the object exceeds 
$500, this section will still grade the receipt offense at a substantial 
(i.e., Class E) felony level where the propm-ty at issue is of significant 
worth (e.g., a stolen painting from a foreign museum, or jewelry 01' 

furs). 
SECTION 1414. GENERAlJ PROVISIONS FOR SUBCHAPTER B 

This section contains general definitions and various procedural pro
visions for the foregoing three sections. 

Subsection (a) sets forth general definitions for the sections in this 
subchapter of the terms "introduce," "object," and "customs terdtory 
of the United States." These definitions have been explained in con
nection with section 1411 and need not be rlisc1lssed hel·e. 

S1lbs('ction (b) (1) contains a proof provision stating that, in a 
prosecution under sections 1412 or 1413: 

Possession of an object recently smuggled into the United 
States, unless satisfactorily explained, constitutes prima facie 
evidence that the person in possession was aware of the risk 
that it had been smuggled or in some way participated in its 
smuggling.48 

The provision closely resembles the statutory inference currently in 
18 U.S.C. 545, as wen as the similar common law inferences arising 
from possession of recently stolen property which the Supreme Court 
and other courts have consistently sustained as meeting the test of 
rationality under the Due Process Clause.4u Although the constitution
n.Jity of the inference as applied to the possession of recently smuggled 
property has apparently never been thoroughly tested, the Committee 
considers that the inference, as here drafted, is clearly valitl under 

"See the definition of "affirmative defense" in section 111. 
,8 The term "prima facie evidence" is explained in Rule 25.1 of the Federal Rules of 

Criminal Procedure, contained in the reported bill. In essence it menns thnt the court shall 
instruct the jury emt ordinarily the given fact is a circumstance from which the Inferred 
fact may be drnwn. 

4D See. e.g., Barnes v. United States, supm note !l; United States v. Johnson, 433 l!'.2d 
1160, 1169 (D.C. Cir. 1970) ; Pendergast Y. United States, 416 11'.2'1 776, 787-788 (D.C. 
Clr.), 'cert. denied, 395 U.S. 926 (19a9) 
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the principles announced by the Supreme Court in Barnes v. United 
States,50 and cases cited therein. Indeed, in Ba1"nes, the court affirmed 
the rationality of a common law inference that possession of recently 
stolen property supports a finding of actuallmowledge by the possessor 
of its stolen character. SiBce t,he proof provision here permits an in
ference of a lesser degree of mental state (i.e., an awareness of the 
risk that the property had been smuggled), its rationality would seem 
beyond cavil. As the Court noted in Barnes, critical to the validity of 
the common law inference of guilty lrnowledge arising from possession 
of recently stolen property is the limiting factor that the inference 
does not apply if the possession is satisfactorily explained to the fact· 
finder. Subsection (b) (1) expressly retains this limitation. 51 

The term "smuggled," or its variant, in this provision is intended to 
be construed in a generic sense as encompassing all the offenses in 
section 1411.52 

Subsection (b) (2) contains another proof provision, applicable to 
n. prosecntion under sections 1412 or 1413, stating that: 

the purchase or sale of an object recently smnggled into the 
United St.ates at a price subst.antially below its fair market 
value, unless satisfactorily explained, constitutes prima facie 
evidence that the person buying or selling the property was 
aware of the risk that it had been smuggled. 

This codifies a well-recognized common law inference that has often 
been sllstained in connection with an inference of knowledge as to 
the stolen nature of goods. 53 The Committee deems the inference 
equally valid and appropriate as to the fact that goods have been 
smuggled. 

As under subsection (b) (1), the term "smuggled" is intended to 
embrace all the offenses in section 1411. 

With respect to both proof provisions in this subsection, the ques
tion whether property has been "recently" smuggled is to be deter
mined by the courts and the finders of the fads in the light of all the 
circumstances of the case. 54 

Subsection (c) deals wtih procedural matters relating to the grad
ing of the offenses in this subchapter. It provides that more than one 
smuggling, trafficking, or receiving committed pursuant to one scheme 
or cOJ.rse of conduct may 00 cJharged as one offense, and that the value 
of, or ·the dllty owing on, the objeots introduced may be aggregated in 
determining the grade of the offense. This provision is derived from 
sec don 1411(4) of the Final Report of the National Commission and 
is designed to trerut the slfiuggling, trafficking, or :receiving of a variety 
of relatively inexpensive 'i!1:€!ms as the commission of a slllgle, serious 
offense rather than several minor ones. 

fJO Supra note 8. 
ot For further discussion of this proof provision, as well a:. the one contained In subsec

tion (b) (2), infra. see the discussion in this Report on section 1738, 
.. See section 112(c). 
63 E.g .• UnUec! State8 v. Bramer., 41'2 F.2d 117. 130-1111 (2d Clr. 1973\ ; see nlso United 

States v. Infrvnti. 474 F.2d 52'2. 5'2'5-526 (2d Clr. 19T3) ; Melson v. United States, 207 
F.2d 558 (4th Cir. 1953) ; United States v, Wainer, 170 F,2d 603. 606 (7th Cir, 1948) 
(dictum) . 

.. See. e.g .. Hale v, United States, 410 F.2d '147. '150-151. (5th 'CIr.), cert. denied, 206 
U,S. 902 (1S69). 
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CHAPTER 15.-0FFENSES INVOLVING INDIVIDUAL 
RIfGHTS 

'l'his chapter on offenses involving individual rights is divi ded into 
three subchapters. Subchapter A covers offenses involving civil rights; 
subchapter B covers offenses involving political rights; and subchapter 
C covers offenses involving privacy. 

SUBOHAPTER A.-OFFENSES INVOLVING CIVIL RIGHTS 
SEOTIONS (1501-1506) 

The oldest meaningful Federal statutes in the field of civil right~ 
date from the Reconstruction Period, the best known being sectIOns 
241 and 242 of title 18. After Reconstruction {here was almost a 
century of legislative inaction on civil rights issues. Beginning in 
1957, Congress enacted civil rights legislation with increasing fre
quency, e.g., the Civil Rights Act of 1957, 1960, 1964, and 1968. 
However, the great bulk of this legislation is not concerned with 
criminal sanctions, but centers on use of the administrative process 
and civil injunctions for enforcement. 

This subchapter deals with those sections of the United States Code 
relating to the civil rights area which contain criminal penalties
namely, 18 U.S.C. 2-H, 242, 245, and 42 U.S.C. 3631,1 

Sections 1501 alld 1502 replace 18 U.S.C. 241 and 242 and make 
substantial modifications both as to scope and culpability designed to 
improve the clarity and consistency of the offenses. Sections 1503-
1505 are designed to reenact the more modern offenses in 18 U.S.C. 
245 and 42 U.S.C. 3631 with fewer significant changes. 

SEOTION 1501. INTERFERING WITH OIVIL RIGHTS 

1. In General 
This section is a consolidation of 18 U.S.C. 241 and part of 242. 

The former statute has been recast to protect all persons rather than 
just citizens.2 In addition, the proposal eliminates the requirement 
of present law that at least two persons commit the offense 3 and 

118 U.S:C. 241 and 242, Insofar as they apply to elections, arc also carried forward In 
section 1511 (Obstructing an Election). 

• This modification follows the recommendation of the Special Committee on the proposed 
New Federal Criminal Code of the New York City Bar Association, see Hearings, p. 7740, an,l 
of the ABA's Section of Criminal Law, see id. at 5808. 

a By eliminating the eonsplracy requirement, that Is, by making the Injuring of a person 
In the free exercise of a Federally-secured right a crime, rather than making a conspiracy 
to do so a crime. the Committee adopts the suggestion of the New Yorlc City Bar's Spe· 
clal Committee. Hearings, p, 7740. 

(461) 
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deletes certain archaic features of section 241 (e.g., "go in disguise on 
the highway").4 

18 U.S.C. 241 makes it unlawful for two or more persons to "conspire 
to injure, oppress, threaten, or intimidate any citizen in the free exer
cise or enjoyment of any right or privilege secured to him by the 
Constitution or laws of the United States, or because of his having 
so exercised the same." The section also makes it a crime for two or 
more persons to "go in disguise on the highway, or on the premises of 
another, with intent to prevent or hinder his free exercise or enjoy
ment of any right or pdvilege so secured." The penalty is ordinarily 
up to ten years in prison, but increases to a maximum of life imprison
ment if death results. 

18 U.S.C. 242 makes it an offense for anyone acting "under color of 
any law, statute, ordinance, regulation, or custom," willfully to subject 
any inhabitant of any State, Territory. or District to the deprivation 
of any rights, privileges, or immunities secured or protected by the 
Constitution or laws of the United States, or to different punishments, 
pains, or penalties, on account of such inhabitant being an alien, or by 
reason of his color, or race, than are prescribed for the punishment of 
citizens. The maximum penalty is one year in prison but rises to life 
imprisonment if death results. 

The Supreme Court, in Screws v. United States,G upheld the con
stitutionality of 18 U.S.C. 242 against a challenge based on vagueness 
by construing the concept of "willfully" to req,uire proof of a specific 
intent to deprive another of a Federal right, I.e., in that case, proof 
that the defendant sheriff, who had abused and killed a black victim 
in the course of an arrest, acted with reference to the victim's constitu
tional rights, and not out of personal animosity.a However, while the 
accused must be shown to have had a specific intent to deprive a person 
of a Federally protected right, it need not be proven that he knew that 
the right was in fact Federally protected. As stated in Screws, supra, 
"the fact that the defendants may not have been thinking in constitu
tional terms is not material where their aim was ... to deprive a 
citizen of a right and that right was protected by the Constitution." 7 

The Federal courts have held that the same requirement of a specific 
intent to deprive another of a Federal right, applicable under 18 U.S.C. 
242, applies also nnder 18 U.S.C. 241.8 However, in United States v. 
Guest,9 the Supreme Court indicated that the scienter element under 
section 241 was automatically satisfied by proof of a conspiracy, since 
a ~ons.piracy by its very nature requires knowledge of the criminal 
ob] ectl ves.IO 

• The National 'Commlsslon by contrast chose to retain 18 U.S.C. 241 and 242 In their 
f1re~ent form. although some commissioners favored the approach adopted here. See l"lnal 
Report, §§ 1501, 1502 and Comment, PI'. 155-156. 

5325 U.S. 91 (1945). 
Old. at 101-107. The Court at one point Reeme<l to Indicate that "reckless disregard" of 

a constitutional requlr~ment would suffice, id. at lOn, but the Federal cour·~ In subsequent 
decisions havp. ge.lerally helrl that a speCific Intent Is an essential ele' .<!nt under the 
statute. See Unitec7 states Y. Gltest, 383 U.S. 745,760 (1966). 

'Id. at 106. It Is possible to read Screw/! as Indicating that no mentnl state neer! be 
proved as to this element, or as Indicating that "recltlessness" must be shown. See id. 
at 105 ("When they act willfully In the sense In which we use the wor<1, they nct In open 
nl'fiancl' or In reckless <lIsregnrd of a constitutional requirement"). See also United State8 
v. O'nell, 462 F.2n 224.232 n.10 (6th Clr. 1972). 

• See e.g., United States v. O'Dell, supra note 7. 
• Supra note 6, at 753-754. 
10 It has been held that no O\'ert act Is necessary to establish a conspiracy unrler 18 

U.S.C. 241. See Williams v. United. States, 179 F.2d 644 649 (5th Clr. 1950). atf'd on 
other grollnc1~. 341 U.S. 70 (1951) ; United States v. Morado, 454 F.2d 167, 169 (5th Clr.). 
cert. denied, 406 U.S. 017 (1972). 
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With respect to the nature of the rights protected, the broad scope 
of the statutes is illustrated by the cases under section 241. Thus it has 
been held that section 241 protects such important interests as tho right 
of a citizen 11 to be free from slavery or involuntary servitude except 
as punishment for crime,12 the right to be free from an unlawful search 
and seizure/3 the right to remam in the official custody of a United 
States Marshal,14 the right to inform of violations of Federallaw,15 the 
right to testify at proceedings held under authority of Federallaw,16 
the right to travel interstate/7 the right to vote in a Federal election,18 
the right to assemble and petition the Congress for a redress of griev
ances,19 and the right not to be deprived of life without due process of 
law.20 

More recently, 18 U.S.C. 241 was held to protect the right to testify 
at a Federal trial in response to a request or command of a Federal 
district court.21 Additionally, a recent Suprerlle Court decision con
cerning 18 U.S.C. 241, which seems applicable also to 18 U.S.C. 242 
with its similar "law of the United States" purview, indicates that 
those sections can have a broad reach to even civil statutes in the 
United States Code. In United States v. JOhnson,22 the Court sus
tained a prosecution under 18 U.S.C. 241 of persons who had interfered 
with blacks in their access to public accommodations, covered by the 
Civil Rights Act of 1964. Although the Act has an exclusive remedy 
provision which confines enforcement of the rights created therein to 
injunctive relief, the Court construed this to bar criminal actions only 
against proprietors or owners of the public accommodations, and not 
to foreclose criminal actions against outsiders who assault blacks for 
exercising their right to equality in public accommodations. The opin
ion of the Court by Mr. Justice Douglas creates a presumption that 18 
U.S.C. 241 is to be accorded "a sweep as broad as its language." Thus, 
it would appear that any Federal statute creating a personal right that 
is not tied exclusively to a civil remedy 23 may be the basis for a prose
cution under sections 241 and 242.24 

11 See, as to the meaning of "cltlzen," Baldwin v. FranklJ, 120 U.S. 678. 690-692 (1887) ; 
POlOe v. United States, 109 F.2d 147. 149 (5th Clr.). cert. denied, 309 U.S. 679 (1940). 

12 Smith V. United States, 157 Fed. 721 (8th 'Cir. 11)07). cert. denied, 208 U.S. 618 (1908). 
,a ,See, e.g., United >states v. Ehrlichman, 546 F.2d 910 (D.C. ,Clr. 1976), cert. denied. 

431 U.S. 933 (1977) ; United States v. Liddy, 542 F.2d 76 (D.C. Clr. 1976). In Li(/rllJ the 
court rejected a contention that the statute was limited to cases in which the victim was 
aware, at the time It occnrs, of the injnrv. threat, or Intimidation. 

1< Logan v. United States, 144 U.S. 263 (1892). 
'".lIfotes v. United States. 178 U.S. 458. 462-463 (11)00). 
,. Fess v. Unitea States, 266 Fed. 881 (9th Clr. 1920). 
17 TTnited Statcs v. Guest, supra note 6, at 757-760. 
IOE.g., United States v. Glassio, '31'3 U.S. 299 (1941) ; United States V. Saylor, 322 U.S. 

385 (1944) ; see also United States v. Anderson, 481 F.2d 685. 698-701 (4th Clr., 1973), 
aff'd on other gronnd~, 417 U.S. 211 (1974) (right to vote In State election also covered). 

10 United States v. arui1cshan~', 92 U.S. 542 (1875) . 
.. United States v. Price, '383 U.S. 787, 799-807 (1966); see also United States v, 

O'Dell, supra note 7, at 231 (right to trial as means of resolving guilt Is secured by due 
process and thus Is within ~pctlon 241) . 

., United States v. Pacelli, 491 F.2d 1108 ('2d Cir.), cert denied, 419 U.S. 826 (1974). 
The nbove cases mnite It abundlmtly clear that In deciding whether a right is secured by 
the Constitution or laws of the United States, It is not enough simply to scan the Con
stitution or lnws to see whether the right Is mentlonprl SPEiClficAI1~'; certain rl/':hts nre also 
impllcftly conferred by the Constitution's establlshment of a national government Intended 
to he pnrnm01mt and AU[lreme within Its sphere of action. 

2!l ano U.S. 563 (1968). 
2!l For an example of a case where the rIghts protected were held to be tied to civil 

rpll·erllpQ. ~pp P11;terl Slates v. DeLaurentis, 491 F.2d 208 (2r1 eir. 1974) (rights enumerated 
In National Labor Relations Act must be vindicated exclusively through procedures there 
set fnrth). 

M See Working Papers. p. 771: see also United States v. Waddell, 112 U.S. 76 (1884) 
(sl1sta1nln/': an Information "'hloh chargerl the rlefemlnnt with having entererl npon the 
victim's homestenrl Innrl~ and drh·pn him of!' as part of a co,mplrncy to Intimidate him In 
tho enjoyment of the rights created by the Federal homestead acts). 
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2. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

intentionally (1) deprives another person of, or (2) injures, oppresses, 
threatens, or intimidates another person: (A) in the free exercise or 
enjoyment of, or (B) because of his having exercised "a right, privilege, 
or immunity secured to such other person by the Oonstitution or laws 
of the United States." 

Paragraph (I)-the deprivation branch-is derived from 18 U.S.O. 
242; the remainder of the proposed statute is essentially a codifica
tion of 18 U.S.O. 241.25 It should be noted that, unlike 18 U.S.O. 242, 
it. is not an element of this offense that the defendant act "under color 
of law." 26 

The basic difference between this section and 18 U.S.O. 241 is that 
this section is drafted as a substantive offense and not as a conspiracy.27 
A conspimcy to violate this section will be punishable under section 
1002 (Oriminal 00nspirnry). However. the Committee perceived no 
reason to confine this section to a situation in which two or more 
persons act plll'snant to an agreement: if a lone individual intention
a.ny deprives another of a Federally' protected right, he should be 
subject to rI'imina] sfl11ctions. 

The Committee has also somewhat expanded the reach of section 
241 by eliminating the restriction that the victim be a "citizen." In
stead, the citizen or non-citizen status of the victim will be irrelevant. 
The focus will be on the nature of the right, privilege, or immunity 
involved: if it is one secUl'eel by the Constitut.ion or laws of the United 
States, the PI'opost'd statute will come into play.28 To be sure, cases 
in which the non-riti'/cn status of the victim has prevented successful 
pros(lcution are few. The Committee, though, sees no reason for main
tailling the limitation in view of the fact that aliens L! this country 
are protected bv an abundance of Federal constitutional and statutory 
provisions, anCf hence are likewise deserving of protection, by the oper
ation of penal sanctions. against persons who deHberately seek to de
prive them of those rights.29 Significantly, 18 U.S.O. 242 does not 
appear to be limited to a citizen-victim.30 The Oommittee adopts this 
approach for section 1501. 

A third, minor difference between this proposed section and 18 
U.S.O. 241 is that the subject bill, following the su~gestion of the 
National Oommission, has deleted the second ("disgUIse on the high
way") paragraph of section 241. As noted by Professor Robert Dixon, 
a consultant to the National Oommission, nothing significant is lost 
by the deletion because there appparently have been no significant 
prosecutions under this provision. Moreover, lack of disgui3e should be 
no defense to a prosecution for injuring another's Fecleralrights. The 
term "highway" is clearly archaic in view of the recognitio:n by thl' 
Federal courts of a plenary right of interstate travel not li.mited to 

.5 The term "Immunity" from 18 U.S.C. 242 has. however, been added to the words 
"rIght" and "prlvllege" fonnd In section 241 . 

•• An offense retnlnlng this requirement, and thus carrying forward the hnslc parameters 
of 18 U.S.C. 242. is contnlned In Rectlon 1502 . 

• 7 Ree also Rertlon 1301 (Obstrnctlng a Government Function by Frnu(f), which makes 
n Rnb~t"ntlvp offpnRe out of whut Is currently only punis.hable nnder 18 U.S.C. 371 as 
It consplrncy to defraud tile United States. 

28 RpA H~arlngB, p. 3537 (recommendation of the Association of the Bar of the City of 
New York) . 

.. Tn a bronfl RPnce. Bnrh n statutory enlargement Is conslslpnt with the trend to hterpret 
1f! U.R.C. 241 In nil Inrrpa~lngly eXJlnnslve mannpr In rel!nrd to the klnd~ of con~tltntlonnl 
nnr1 stntutof" r11!11t. of cltlzcns thnt aTp pnrol11pnRsed within It. Reo United States v. Price, 
supra note 19, at 796-807: United States v. J0111!80n, supra note 21 . 

• 0 See Miller 'Y. UlliterZ States, 404 F.2d 611 (5th Cir. 1968), cert. denied, 394 U.S. 96'3 
(1969). 
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highways. The repeal of the phrase "premises of another" similarly 
sacrifices nothing and in fact dces away with a possible overbreadth 
because going on the premises of another, in itself, violates no Federal 
right (apart from Federal enclaves where ordinary trespass con
cepts apply).sl 

The conduct in this section is, in paragraph (1), depriving another 
person of a right, privilege, or imrr;llnity, and, in paragraph (2), 
injuring, oppressing, threatening, or intimidating 32 another person 
in the free exercise or enjoyment of, or because of his having exer
cised, a right, privilege, or immunity. The culpability standard is 
designated as "intentional." Therefore, by operation of section 302 
(a) (1), the prosecution must prove that the defendant had as his 
conscious objective or desire, e.g., the deprivation of another person's 
right, 1?rivilege, or immunity. The fact that the right, privilege, 01' 

immuruty was secured to the victim by the ConstitutIOn or laws of the 
United States is an existing circumstance. However, since this element 
is designated in subsection (b) as a question of law, no mental state 
need be shown with respect thereto.33 

The combination of demanding proof of the desire to depri7e 
another of a right, but uot requiring any scienter as to the fact that 
the right is secured by the Federal Constitution or laws, in the Com
mittee's view carries forward the present culpapility level under 1& 
U.S.C. 241 and 242 as enunciated in SorMIJ8 v. United States, 8upra.34 

The Committee intends to perpetuate existing law under 18 U.S.C. 
241 with respect to the rights and privileges deemed to be "secured 
... by the Constitution or laws of the United States." 35 Of course, 
when the right secured is one under the Equal Protection or Due 
Process Clauses of the Fourteenth Amendment requiring proof of a 
"State action" element, that element must be established by virtue of 
the Constitution itself, irrespective of the lack of any "color of law" 
requirement III tIllS statute. au 

Nothing in this section, however (or any offense in this chapter) 
is intended to confer by implication any private l'lght of action.37 

3. Proof 
Subsection (b), as previously noted, provides that the issue whether 

the deprivation, injury, oppression, threat, or intimidation concerns 
3J. See Workln? Papers, p. SOS. 
3l The verbs 'Injure, oppress, threaten, and intimidate" are derived from current law 

as well as from the recommeudations of the National Commission. See Final Report § 1501 
(a). In most cases which will arise under the statute, the Committee expects that the 
four words will be given their ordlnarYt nontechnical meaning. 'Cf. United States v. Deaver, 
14 Fed. 595, 597 (N.D.N. Car. 1882,; United States v. Guest, supra note 6, at 760 
(lfl65). 

33 See section 303 (d) (3). 
"" Supra note 5; Working Papers, p. 7S2. See also Anderson v. United States, 417 U.S. 

211, 226 (1974) and United States v. Barker, 546 F.2d 040 (D.C. C1r. 1976) holding that 
the Intent to violate a right, that Is federally protected In fact, need not be the pre
dominant Intent of the actor, so long as the Intent exists, however secondary or Incidental. 
The same doctrine Is applicable under this section. Moreover, since the element whether 
the right deprived was Federal Is essentially jurisdictional in nature, not requiring 
proof of any scienter with respect thereto Is consistent with tile general policy adopted 
in the proposed new Code. See section 303 (d) (2). 

'" The Committee notes that the present statute has been construed to reach conduct 
aimed at depriving a perE'On of the right to vote in a State election, as held in United 
States v. Anders-on, supra note 18, at 00S-701. See also the second paragraph of 18 
U.S.C. 503, punishing any member of the armed forres who prevents or attempts to pre
vent "any qualified voter of any State from fully exercising tile right of suffrage at any 
general or Rpeclal election." Compare section 1511 (obstructing an election) (limited to an 
election to nominate or elect a candidate for a Federal office). 

36 See United States v. Price, supra note 20; United States v. G,ueBt, supra note 0 : Work
Ing Papers, D. 807. 

37 See United States v. Guest, supra note 6, at 754-755; QlwrIes v. State of Texas, 312 
F. Supp. 835 (S.D. Tex. 1970). 
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a right, privilege, or immunity secured by the Constitution or laws of 
the United States is a question ()If law. This codifies present law 
under which the question of whether a Federally secured right is in
,olved is regarded as one for the courts alone.3s Such a result is proper, 
since the matter is clearly not one suitable for jury resolution. How
ever, the jury of course will determine all the other elements of the 
offense, including the existence of the necessary intent and conduct. 
4. Jurisdiction 

This section contains no subsection setting forth the degree to which 
Federal jurisdiction exists over an offense herein. Accordingly, Federal 
jurisdictIOn is governed by the provisions of section 201 (b) (2). This 
broad extent of jurisdiction is consistent with the scope of current law. 
5. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This is a substantial reduction from the 
ten-year maximum penalty under 18 U.S.C. 241 (although it accords 
with the penalty provided under 18 U.S.C. 242). However, the re
duced grading hereunder is designed to reflect the ancillary jurisdic
tion feature of the proposed Code under which offenses such as mur
der, maiming, kidnapping and rape,89 as well as arson and aggravated 
property destruction,40 contain iurisdictional bases enabling an 
offender under this section (as well as the other sections in this sub
chapter) to be .rmnished for any such offenses a~ainst the person or 
property commltted in the course of violating an mdividual's Federal 
civil rights. 

SEOTION 1502. INTERFERING WITH OIVIL RIGHTS UNDER OOLOR OF LAW 

1. In General arul Present Federal La1J) 
This section is derived from 18 U.S.C. 242 and is designed to afford 

Federal protectirm against persons who commit crimes of violence 
while acting unc:er color of law, and thereby deprive another of a 
Federally secureu right, privilege, or immunity.~l 

18 U.S.C. 242 punishes, inter alia, whoever, "under color of any 
law, statute, ordinance, regulation, or custom, willfully subjects any 
inhabitant of any State, Territory, or District to the deprivation of 
any rights, privileges, or immunitles secured or protected by the Con
stitution or laws of the United States." The maximum penalty is up 
to one 'year in prison. 

This statute contains four basic elements: (1) the defendant's acts 
must have deprived someone of a right, privilege, or immunity secured 
by the Constltution or laws of the United States; (2) the defendant's 
illegal acts must have been committed under color of law; (3) the 
person deprived of his rights must have been an inhabitant of a State, 
territory, or district; and (4) the defendant must have acted "will
fully" (i.e., with a sp'ecific intent to deprive another of a Federally 
protected right, privllege, 01' immunity).42 

.. See, e.g., Sereles v. United States, supra noh' 5. at 107: WilliamB Y. United States, 
341 U.S 97,102 (1951) : United Stlltes v. O'Dell, supra note 7 . 

., SectlollH 1601, 1611. 1621. anll 1(141, respectively. 
4. Sections 1701 anel 1702, respectively. 
4t COlllpare Final Report, § 1521, which propoReel an offense limited to Federal public 

$ervants acting under color of Federal law who subject another to unlawful violence or de· 
tention or eKCpp.d their auUlOrlty In maldn)r an arrest or a Henrch anel seizure • 

.. See Unit,d Slates v. Benak, 477 F.2d 304. 306 (7th C1r.), cert. denied. 414 U.B. 856 
(1978). 
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Elements (1), (3)~ and (4) have to a large extent been discussed in 
connection with the preceding section, and that discussion applies to 
the same extent here. 

The critical difference between this offense and 18 U.S.C. 241 (car
ded forward in the prior section) is the requirement that the conduct 
occur "under color of law." The Supreme Court has held that the 
phrase "under color of law" means the same thing in 18 U.S.C. 242 as 
it does undr-r its civil counterpart,.42 U.S.C.1983, where the phrase has 
been interpreted as equivalent to the "State action" required under the 
Fourteenth Amendment.43 To act under color of law therefore does not 
necessitate proof that the aecused is an officer of the State. It is suffi
cient if he is a lrnowing participant in joint activity with the State 01' 
its agents.44 

Most cases under section 242 involve official misuse of force. 45 How
ever, in United States v. Senak, supra, the court sustained an indict
ment charging that a public defender had exacted fees from a pauper 
client by threatening him with inadequate representation unless extra 
sums were t:aid to him; the contention that the public defender was 
not acting' under color of law" was rejected.46 In short, the courts have 
held that "tmder color of law" is to be expansively construed. In gen
eral, it means under pretense of law, and includes misuse of power 
possessed by virtue of State law made possible only because the ac
cused is clothed with the authority of lawY There IS no requirement 
that the act be done under actual authority of law.48 

The concept of "deprivation" of a right under 18 U.S.C. 242 has also 
been broadly construed as not limited to a taking compelled by legal 
authority.49 
93. The Offense 

Subsection (a) provides that a person is guilty of an offenae if, act
ing under color of law, he engages in any conduct constituting an 
offense under any section in chapters 16 or 17, and thereby deprives 
another person of any right, privilege, or immunity secured to such 
other person by the Constitution 01' laws of the United States. 

The Committee intends that the elements of "under color of law" 
and "deprives" be read to incorporate the body of case law under 18 
U.S.C. 242 ,yith respect to those concepts. The offenses in chapters 
16 and 17 referred to embrace a nearly complete set of crimes against 

,3 See Unitell State8 v. Price, 8upm note 20. at 794 n. i . 
.. Id. at 794 : see also Williams v. United State8, 8upra note 38 • 
•• Kg., United State8 v. DeT,erme, 457 1'.2d 156 (3(\ Clr. 1972); William8 v. United 

State8, supra note 38; Screws v. United I'Jtate8, 8upra note 5. More recently In Unitell 
l'ltate8 v. St·oke8, 506 F.2d 771 (5th Clr. 1975), the court held that Il person In cnstody 
has a constltutlonnl right to he fr!'l' from l'xprcl~l' of unr~n~onnh)p forcp agnln~t him (1.1' •• an 
a8Rault) by State lllw l'nforcl'mpnt officers. Accordingly. the court determined that tlmre Is 
no neeo to pro\'c nn Intent on the part of the defpnrlnnt·officer to deprive his victim of R 
court trllll or to InflIct "summary punishment;" the only Intent required to be shown Is an 
Intent to dl'prlvl' thp "Ictlm of the right not to he assaulted. The Committee has 
carrlpd forwnrd this Intl'rpretatlon Into spctlon 1!i02. 

'" See also Robin80n v. Berg8trom, 579 F.2d 401 (7th Clr. 17978) ; cf. UnitM State8 v. 
Wisemnn, 445 F.2d 792. 794-796 (2d Cll'. 1971), cert. denied, 404 U.S. 967 (1972) 
(conviction of process servers who submitted false affidavltR that they had In fact served 
name,1 persons. Rustalned on ground that process servers perform a "public function" even 
though not employees of the State). 

<1 Re"eral wltne~sps ndilresoed themsel\'es speCifically to the problems raised by State 
. law enforceml'nt officers' nhuse of anthorlty. Rpp Hpnrings. pp. :10:14-:10:19 (tl'~tlmonv of 
: Jacl, nrecnbnrg. Dlrector·Connsp) NAACP T,egal Dpfpn~p nnd Eoucatlonnl F11no);' np . 
. :1lfW-:1168 (~tntl'm!'nt of Burke Marshall, Ynle T,aw School). Spe also id. nt 6774-6777 for 

'a r1I~ruRsion of Justice Department stntlstics conremlng civil rights violations under color 
of In\v. 

"l';pp United Rtflte8 v. ,Tone8, 207 F.2rl 785 (5th Clr. 1953) ; United States v. RamfU, 
~~Il F.2d 512. 515 (4th Clr. 1964) nnd caReR Cited therein. cl'rt. denied. 379 U.R. 972 
(1965), 

•• (lnited State. v. Senak, 8upra note 42, at 307-309. 
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the person alld property. Thus, this section is broader than Final 
Report· § 1521 as proposed b;y the National Commission. The offenses 
in chapters 16 and 17 covel' ill all practical respects the ground occu
pied by current 18 U.S.C. 242, as illustrated by the prosecutions here
tofore maintained under that statute. Thus, beatings or killings of 
individuals, or their contrived arrests,50 would constitute offenses 
under chapter 16; extortion, blackmail,51 or theft would be covered 
by virtue of their location in chapter 17.52 The rationale underlying 
the Committee's limitation of the underlying conduct to the offenses 
enumerated in chapters 16 and 17 is that specific allusion to the 
offenses in those portions of the subject bill will substantially con
tribute toward a more precise articulation of the kinds of conduct 
which are prohibited.53-

n should be noted that this section does not purport explicitly to 
carry fOl'\"vard that part of 18 U.S.C. 242 that punishes whoever under 
color of law willfully subjects any inhabitants of any State, etc., to 
"different punishments, pains, or penalties, on account of such inhab·· 
itant being an alien, or by reason of his color, or race, than are 
prescribed for the punishment of citizens." Since such discrimination 
is barred under the Fifth and Fourteenth Amendments, quite aside 
from the provisions or particular Federal statutes, the clause is wholly 
encompassed in the first part of 18 U.S.C. 242 and is superfluous. 54 

Similarly, although 18 U.S.C. 242 uses the words "secured .or pro
tected," the Committee has eliminated the latter as redundant in light 
of the lack of any authority distinguishin/2i the two verbs.55 

The conduct in this offense is engaging III any conduct constituting 
an offense under chapters 16 or 17. The culpability standard is implicit 
in the phrase "conduct constituting an offense," which is given the 
meaning in section 111 of "conduct with the state of mind, under the 
circumstances, and with the results, required for the commission of 
the ofi'<'llse." fin Thns, the same mental states requil'ed for the com
mission of a particular offense in chapters 16 or 17 comprise the 
mental states necessary for a violation of this section,51 By virtue of 
section 303 ( d) (1) (A) it is not, of course, necessary to show any mental 
state as to the fact that the conduct was an offense under chapter 1'8 
or 17. Note that there need not be Federal jurisdiction over the chap
ter 16 or 17 offense in order for the conduct to be reached under this 
section, as the issue of jurisdiction is separate from the elements of 
the offense. 58 

The element that the condurt occurred while the accused was "acting 
under color of law" is an existing circumstance. Since n( culpability 
level is specifically set forth in this section, the applicable state of 

50 See United SIate8 v. Ramey, 8upra note 48. 
01 For example, the conduct In United State8 v. Senak, 8upra note 42, would constitute 

blackmail unrlpr ~ectlon 1722 
5> It 18 un('lear whether the conduct In United Statf'8 v. Wi8eman, 8upra note 46, would 

come within the present statute: howe\·cr. It Is possible that the false affidavits of service, 
resulting In the entprlng of defnult jmlgment8 against the victims, could be viewed as 8 
thpft uncJrr ~ectlon 1731. 

M Rep Hearings, pp. 6778-6779 (testimony of K. William O'Connor, Department at 
.Tustlce) . 

54 Ree Flnnl Report. § l1i02, Comment. p. Hill. The consultant to thc Natlonnl Commls· 
sIan fnrther RnggcstPfI thnt little or nothing would he 10"t b)" nplrtlnl'( nil of 18 H.KC. 242 
In view of the expnn"lve construction accorded to 18 U.S.C. 241. See Worldng Papers. 
fl. 80S. 

.. ReI' Wllrklng Papers, p. ROO 
'" The term "~omml~~lon of the offense" Is rtefinert In Re~tfon 111. 
ST This IR ('onslstent wi th the holdlnll" United State8 v. StoTlen, 8upra note 45. 
M See section 201 (el. 
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mind that must be shown is at least "reckless," i.e., that the accused 
was aware of but disregarded the substantial risk that the circum
stance existed, and the risk was such that its disregarcl constituted a 
gross deviation from the standard of care that a reasonable person 
would have exercised in the circumstances. 59 

The final element is that the conduct "thereby deprives another 
person of ,a right, privilege, or immunity secured to such person by the 
Constitution or laws of the United States," 

The fact that the conduct deprived another of a right, privilege, 
or immunity is a result of conduct. As no de~ree 0'£ culpability is 
desi~nated herein, the applicable state of mind to be shown is, at a 
mimmum, "reckless," i.e., that the defendant was conscious of but 
disregarded the substantial risk that the result would occur, and the 
risk was such that its disregard constituted a gross deviation from the 
standard of care that a reasonable person would have exercised in the 
situation.60 The fact that the right, privilege, 'or immunity deprived 
was secured by the Constitution or laws of the United States is an as
pect requiring no proof of ·any mental state because it is designated in 
subsection (b) as a question of law. 61 

Requiring recklessness as to the result that the conduct (a crime) 
engaged in depriv6d another of his ri~hts is designed to relax the 
stnngent culpability test enunciated ill Sorews v. United States, 
supra.62 The Supreme Court in that case adopted a specific intent 
principally in order to rescue the constitutionality of 18 U.S.C. 242 
from an attack based on vagueness. 

The standard is not constitutionally mandatory in the sense that 
Congress must adopt it in the context of any civil rights law designed 
to punish acts committed under color of law.63 In this section, the 
Committee believes that it has rendered the statute substantially more 
definite,64 thereby eliminating the need to retain a specific intent 
requirement.65 

Placing the culpability level at "reckless" instead of requiring proof 
of an intent to deprive another of a right will not result in making 
every use of cxcessive force by a law enforcement officer a Federal 
crime. The reddes~ness standard specifically requires proof of an 
awareness by the defendant of the substantial risk that his actions will 
deprive another ofa right secured to him, and·a conscious disregard of 
that risk. However, such an Mvareness and its conscious disregard will 
normally be present whenever acts occur "under color of law", as 
opposed to acts lmdertaken by a law enforcement officer in a private 
capacity.66 Thus, the orc1ina.ry situation in which excessive force is 
used under ·color of law may well constitute a violation of this section, 
while acts involving excessive force by a law enforcement officer in the 
course of a private altercation, for example, would not. 

Nothing in this section is intended to confer or create any private 
right of action.67 

". See sections 303(b) (2) and 302(e) (1). 
M ~pe RectionR 303(b) (3) and 302(c) (2). 
81 See section 303 (d) (3) . 
•• Ser tbe <'IIRcI1RRlon of Screws, supra note 5, at 4f\6. 
"" Spe. e./r.. Unite" Stntes v. Guest, 8upra note 6. at 786 (Brennan. J .• concurrlnl: 

In 110rt and ill~~pntln/r In port\. 
" E.g., by specifying by reference to choptprR 16 ond 17. the precise statutes whose viola· 

tlon moy Ren'e as a prenlpate for on offpnsp nncler thlR ~ectlon . 
.. Thp Dppol'tment of Justice supports this cha'li!e. Ree Hearinl:s. pp. 6774-0775 . 
.. Rpe Hparlni!A. p. fl77fl . 
• 7 See Brown v. DII(l(If1n. 329 F. SI1Pp. 207. 209 (W.n.Pa. 1971) ; United States elD reI. 

Pope v. Hendricks, 326 F. SuPP. 699,701 (E.n.Pa. 1971). 

51-508 0 - 80 - 31 
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Subsection (b) provides that the issue whether the deprivation in
volves a right, 'privilege, or immunity secured by the Constitution or 
laws of the Umted States is a question of law. An identical provision 
is contained in section 1501 and has been explained in connection with 
that section. 
4. Jurisdiction 

This section contains no subsection setting forth the extent to which 
Federal jurisdiction exists. Therefore, Federal jurisdiction is governed 
by the provisions of section 201 (b) (2). 
5. G1'ading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This preserves the present penalty under 
18 U.S.O. 242. As under the previous section, because of ancillary ju
risdiction provisions in the major offenses in chapters 16 and 17, persons 
who commit offf'nses such as murder, arson, or kidnap~ing in the course 
of the commission of thefresent offense may be pumshed in the Fed
eral courts irrespective 0 whether any other basis for Federal juris
diction over such offenses exists. os 

SECTION 1503. INTERFERING WITH A FEDERAL BENEFIT 

1. In General and Present Federal La'w 
This section reenacts, in clsarer form, the provisions of 18 U.S.C. 

245 (b) (1), (b) (4) (B), and (in part) (b) (5). The section is derived 
from the recommendations of the National Commission.o9 

18 U.S.C. 245 was enacted in 1968 after extensive consideration by 
Congress. Its main purposes were to increase protection for civil rights 
workers ngainst violence and, more generally, to make prosecutions of 
violators of Federal rights more effective by providing language more 
specific than the vague terms found in 18 U.S.C. 241 and 242, which 
the Supreme Court had. several times invited Congress to improve,1° 
The statute is extremely complex and contains one list of activities as 
to which Federal power is invoked to protect all persons, and another 
list of activities as to which only racially motivated interference (or 
interference on grounds of color, religion, or national origin) is 
prohibited. This section deals with the first such list of activities.71 

The first subsection of section 245 defines no offenses. It contains 
general provisions making it clear that there is no intent to supersede 
or deny the COllC'Ul'l'ent enforcement of Stnte law and provides for a 
certification of the Attorney General or Deputy Attorney General in 
writing prior to undertaking any prosecutIOn. The former aspect is 
governed by section 205 of the proposed Code. The certification require
ment has been eliminated on policy grounds as in other instances 
throughout the new Code.72 The Committee anticipates that the same 
('areful screening of prosecutions in this area followed by attorneys of 
the Department of Justice 78 will continue. 

os ~~~ Worltlnlt Pllner~. no. 782-783. 
'0 ~ee Flnnl Report, § § 1511. 1513. 1514. 
'11 Flee Workln/: PapprR. pp. 778-779. 
'r1 flee nlRo s~ctfon 1505(n)(1I. 
12 Tn RllJlDort of thp (jp1ptlon of this certlflcaHon requirement, gee Henrln/:R. p. 5809 

(AR\ ~cctlon of Criminal r,:\w Report) ; Hearings, p. 7741. (Report of Speclaf Committee 
of the Npw York City Bar ARBol'lation). 

'" See Hearings, pp. 6774, 6777. 
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Subsection (b) of section 245 contains five paragraphs with numer
ous subdivisions setting forth offenses. l!}ach offense is subject to a 
maximum prison term of one year, but if bodily injury results the pen
alty increases to ten years, and if death results, it rises to a maximum 
of life imprisonment. 

Paragraph (1) punishes whoever, "whether or not acting under 
color of law, by force or threat of force willfully injures, intImidates 
or interferes with, or attempts to injure, intimidate or interfere with 
any person because he is or has been, or in order to intimidate such 
person or any other person or any class of persons from": 

(A) voting or qualifying to vote, qualifying or campaigning as 
a candidate for e1ective office, or qualifying or acting as a poll 
watcher, or any legally authorized election official, in any pri
mary, special, or general election; 

(B) participatmg in or enjoying any benefit, service, privilege, 
program, facillty or activity provided or administered by the 
United States; 74 

(0) applying for or enjoying employment, or any perquisite 
thereof, by any agency of the United States; 

(D) serving, or attending upon any court in connection with 
possible service, as a grand or petit juror in any court of the 
United States; 

(E) participating in or enjoying the benefits of any program 
or activity receiving Federal financial assistance. 

Paragraphs (4) and (5) punish 75 whoever, "whether or not acting 
under color of law, by force or threat of force, willfully injures, intimi
dates or interferes with, or attempts to injure, intimidate or interfere 
with" : 

(4) any person because he is or has been, or in order to intimi
date such person or any other person or any class of persons 
from: 

(A) participating, without discrimination on account of 
race, color, religion or national origin, in any of the benefits 
or activities described in subparagraphs (1) (A) through 
(1) (E) or subparagraphs (2) (A) through (2) (F) ; or 

(B) affording another person or class of persons oppor
tunity or protection to so participate; or 

(5) any citizen because he is or has been, or in ordecto. in
timidate such citizen or any other citizen from lawfully aiding or 
encouraging other persons to :participate, without discrimination 
on account of race, color, reHglOu or national origin, in any of the 
benefits or activities described i:n spbparagraphs (1) (A) through 
(1) (E) or subparagraphs (2) (,4) through (2) (F), or partici
pating lawfully in speech.W p,~ceful assembly opposing any 
denial of the opportunity to st> participate. 

"!'j~e Unitecl fUates v. Price. 464 F.2d 1217 (8th Clr.), cert. denied, 409 U.S. 1040 (1072) 
(n~~nnIt on black person to prevent his URe of Federal recrpatlon aren). 

711 Thp Committee notes tbat, for the severnl reasons stnted by the consultant to the Na
tlonnl Commission (Ree Working Papers. pp. 706-707), no effort hns been made to recodify 
pnrngraph (ll) of ~prtlon 245(b), relating to the URe of force or threat thereof to Injure, 
intimidate, or Interfere with, "during or InCident to a riot Or civil t'l1~order. nny person 

Illll!nlled In n bnslness In commerce or affecting commerce." The pro\'\slon Is riddled with 
nmblllllltlpR aoll would ~em to be unneresRnry. The nntl-rlot offenses contained In sub
rl18pter n of rhnpter 18 provide adeouate protertlon nnd presl'rve thl' Federnl Interest 
In punishing sllch conduct; any addltlonnl conduct "dllrlnj:" a riot (8 very brond concept) 
mny In the Committee's opinion be etrectlvely and more approprlntel1 dealt with by 
Ihp States. 
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~. I'he Offense 
Subsection (a) of section 1503 provides that a person is guilty of an 

offense if, "by force or threat of force, he intentionally injures, illtimi
dates, or interferes with another person because such other person is or 
has been, or in order to intimidate any person from" : 

(1) applying for, participating in, or enjoying a benefit, privi
lege, service, program, facility, or activity provided by, adminis
tered by, or wholly or partly financed by, the United States; 

(2) applying for or enjoying employment, or a perquisite 
thereof, by a federal government agency; 

(3) serving as a grand or petit juror in a court of the United 
States or attending court in connection with possible service as 
such a grand or petit juror; 

(4) vot'ing or qualifying to vote, qualifying or campaigning as 
a candidate for elective office, or qualifying or acting as a poll 
watcher or other election official, in a primary, general, or special 
election; 

(5) affording another person or class of persons opportunity to 
participate in any benefit or activity described in this section i or 

(6) aiding or encouraging another person or class of persons to 
participate ill any benefit or activity described in this section. 

The "attempt" language has been eliminated since an attempt to 
violate this section is made punishable by section 1001 (Criminal 
Attempt). Likewise the "whether or not actin&, under color of law" 
phrase, which merely adds emphasis, has bean deleted as un
necessal~y. 76 

The Committee has decided to maintain the "by force or threat of 
force" restriction without an expansion to include "economic co
ercion", as suggested in a bracketed alternative by the National Com
mission.77 Certain types of nonforceful interference, particularly di
rected against voting, have been prosecuted under 18 U.S.C. 241 and 
242 and may be reached under sections 1501 and 1502. Thus, the Com
mittee believes that the propel' province of this statute is the area 
of violence.7s 

The Committee has similarly determined to retain the verbs "in
jures, intimidates, or interferes with." These terms seem to give ade
quate coverage and to be nnobjectionable on grounds of clarity.70 

The CommIttee also has kept the "because" language as representing 
an appropriate boundary to the statutes' application; substituting, 
for example, the term "while" would yield a very broad statute cover
ing, e.g., a simple assault on a person receiving social security bene
fits. sO It should be noted that, by virtue of the "in order' to intimidate 
any person" language, the statute covers the situation where a de
fendant intimidates X in order to discourage Y from participating in 
a Federally protected activity. 

18 U.S.C. 245 adds to the above language "01' any class of persons." 
This has been omitted as redundant in view of the phrase "any 
person." Sl . 

,. Compare Final Report, § 1511, which retained the phrase; see also Working Papers. 
pp. 779-7RO. 

Tt The opletlon of this bracl,eted alternative was recommended by the New York City 
Bar Association's Special Committee. See Hearing", p. i742. 

18 See "'orkin~ Papers, PP. 780-782. 
'lII RPe id. at 783. 
"TMd . 
• 1 See Worldng Papers, pp. 783-784. The Committee does not Intend that It be necessary 

to Identify the particular victim or victims who are the object of tbe conduct. 

--------------------------------
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Paragraphs (1) through (4) bring forward subparagraphs (A) 
through (E) of subsection (b) (1) of section 245. Paragraph (1) 
consolidates subparagraphs (B) and (E). The Committee mtends 
that the phrase "wholly or partly financed by the United States" in
clude contractual relatIOnships with the Federal government as well 
as beneficiaries of Federal loans such as VA and FHA housing loans.82 

Paragraph (2) brings forward subparagraph (C) of section 245 
(b) (1).83 Separate coverage was deemed advisable notwithstanding the 
fact that the subject matter may be encompassed within paragraph 
(1), since such separate statement serves the function of limiting 
paragraph (1) and rebutting the notion of implied coverage therein 
of non-Federally financed employment.Q4 

Paragraph (3) brings forward subparagraph (D) of section 245 
(b) (1) . No sigrnficant change has been made. Again, the Committee 
has used separate codification notwithstanding the fact that the sub
ject matter is probably embraced within paragraph (1). 

Paragraph (4) carries forward subparagraph (A) of section 245 
(b) (1). The modifier "legally authorized" before "election official" 
has been eliminated as implicit in the concept of "acting as" an election 
official. 

Paragraph (5) restates subparagraph (B) of section 245(b) (4). 
The provision protects persons who are willing to accord Federal 
rights but who may be subjected to intimidation or retaliation for that 
willingness. The persons may be either government officials or private 
individuale (e.g., landlords or employers). 

The Committee, following the recommendation of the National 
Commission, has made a change in this provision by eliminating the 
"without discrimination" clause, set forth in subparagraph (A) and 
carried into subparagraph (B) by the "so participate" phrase. '1'he 
limitation is inappropriate as applied to the benefits or activities de
scribed in this section (i.e., those deriving from subsection (b) (1) 
of section 245) because in regard to those offenses protection for the 
):larticipants is general, without need to show racial motivation. Hence, 
It is anomalous to require a showing of racial motivation as to afforders 
and aiders.85 

Paragraph (6) brings forward that part of subsection (b) (5) of 
section 245 that concerns aiding or encoura~ing citizens to participate 
in the benefits or activities described in subsection (b) (1).86 For the 
same reasons indicated above, the restriction as to "without discrimina
tion:' for aidel's has been eliminated.87 In addition, the Committee 
has broadened the statute in two other ways. First, the term "citizen" 
has been replaced by "person." Apparently, the reason for the limita
tion in section 245 was to exclude alien agitators. However, as noted 
by the consultant to the National Commission, if alien agitators be
come a problem, "the problem is more appropriately handled by 
official action rather than by exempting from Federal purview private 

.. See id. at 780-'786. 
83 The term "government agency" Is defined In section 111 and Is similar to the definition 

of "agency" In lR U.S.C. !l. 
8, See Working Papers. Pp. 787-788 • 
.. See thp ills~l1RRlon In Working Papers, pp. 797-798. Note that the "without discrimina

tion" qualifier makes sense with respect to the benefits and activities enumerated In sub
section (b) (2) of section 241) and has been retained In section 11)04. which reenacts those 
otl'enses. 

so Insofar us subsection (bl (5) utrects the activities specified In subsection (b) (2) of 
Be~tlon 245, It Is continued In the next section (1504). 

81 See Working Papers. P. 798. 
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vigilante action." 88 Accordingly, the Committee believes it proper to 
legislate here in the customary \my. i.e., in terms of "persons." 

The second manner in which the Committee has broadened this stat
ute is by omitting the term "lawflll1y" as qualifying the victim's con
duct (i.e., "lawfully aiding or encouraging"). A person who commits 
murder or otherwise interferes with one who is aiding another individ
ual to participate in one of the benefits set forth in this sE'ction should 
not be shpltered from criminal prosecution merely bpcause his victim 
was trespassing or committing some other nonviolent or petty breach 
of the hLW.AD Even where the breach was non-petty, if it were not such 
as to call into playa defense prpdicated on the right to protect persons 
Or property from harm, there seems no reason to bar the prospcution 
of the defendant simply because of his victim's illegal action.Do 

The conduct in this offense is acting by force or threat of force. 
Since no culpability standard is specifically designated, the applicable 
state of mind to be proved is at least "lmowing," i.e. that the defendant 
was aware of the nature of his actions.91 

The element that the force or threat injures, intimidates, or inter
feres with another person is a result of conduct. '1'he culpability level 
is prescribed as "intentionally," P2 thereby requiring proof that the 
defendant consciously desired to cause the result.DB 

The remaining elements (Le., "because such other person is or has 
been. or in order to intimidate any person from" doing any of the 
six things listE'd in the ensningparagraphs) state the alternative pur
poses or objectives for which it must be proved that the conduct was 
performed. 
3. Junsdiation 

This section contains no subsection setting forth the extent to which 
Federal jurisdiction exists. Therefore, Federal jurisdiction is governed 
by the provisions of section 201 (b) (2). 
4. Grading 

An offense under this spction is graded (as under the previous two 
sections) as a Class A misdemeanor (up to one year in prison). This 
preserves the basic penalty in current law. The aggravated penalties 
prescribed under section 245 if bodiJy injury or death results are 
perpetuated in the new Code by mea,ns of ancillary jurisdiction provi
sions applicable to the major offenses in chapters'lS and 17 (relating 
to offenses against persons and property), permitting separate Fed
eral prosecution and punishment Tor any murdpr, maiming, kidnap
ping, or arson-to take but some examples-committed in the course 
of committing the present offense. 

SECTION 1504. UNLAWFUL DISCRIlIUNATION 

1. In General and Present F ederaZ Law 
This section snbstantially codifies 18 U.S.C. 245 (b) (2), as well as 

thos~ p,arts of 18 U.S.C. 245 (b) (4) and (5) that deal with affording, 
or ltldmg or encouraging others to participate in, the enjoyment of 

Ill! 81'1' ill. at 799-800. 
B. See ill. n t 7Rii. 
00 Spe iff. n t 800. 
91 Spe RPctfonR 303 (h) (1) and 302 (b \ (1 I 
•• See Working Pnpers. lJ. 782 
D3 See section 302(a )(2). 
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the benefits or activities described in subsection (b) (2). In addition, 
the section brings into title 18, where it clearly belongs, the housing 
intimidation provision, 42 U.S.O. 3631, that, like 18 U.S.O. 245, is 
part of the Oivil Rights Act of 1968.94 The Oommittee has added, and 
carried forward, in certain provisions, discrimination on the ground 
of sex in the current proscriptions against discrimination on the 
grounds of race, color, religion, and national origin. 

18 U.S.O. 245 has been discussed, in some aspects, in relation to the 
prior section (1503) and that discussion should be consulted here. 
Subsection (b) (2) of that statute makes it unlawful for whoever, 
whether or not acting under color of law, by force or threat of force 
willfully injures, intimidates or interferes with any person because 
of his race, color, religion or national origin and because he is or has 
been-

(A) enrolling in or attending any public school or public 
college' 

(B) 'participating in or enjoying any benefit, service, privilege, 
program, fac~liFy. or activity provided or administered by any 
State or subdIVISIOn thereof; 

(0) applying for or enjoying employment, or any perquisite 
thereof, by any private employer or any agency of any State or 
subdivision thereof, or joining or using the services or advantages 
of any labor organization, hiring hall, or employment agency; 

(D) serving, or attending upon any court of any State in con
nection with possible service, as a grand Or petit 'juror, 

(E) travelmg in or using any facility of interstate commerce, 
or usmg any vehicle, terminal, or facility of any common carrier 
by motor, rail, water, or air; 

(F) enjoying the goods, services, facilities, privileges, advan
tages, or accommodatlOns of any inn, hotel, motel, or other estab
lishment which provides lodging to transient guests, or of any 
restaurant, cafeteria, lunchroom, lunch counter, soda fountain, or 
other facility which serves the public and which is principally 

. engaged in selling food or beverages for consumption on the 
premIses, or of any gasoline station, or of any motion picture 
house, theater, concert hall, sports arena, stadium, or any other 
place of exhibition or entertainment which serves the public, or 
of any other establishment which serves the public and (i) which 
is located within the premises of any of the aforesaid establish
ments or within the premises of which is physically located any 
of the aforesaid establishments, and (ii) which holds itself out as 
serving patrons of such establishments. 

It is also an offense to attempt to so injure, intimidate or interfere. 
Subsections (b) (4) and (b) (5) punish whoever, "whether or not 

acting- under color of law, by force or threat of force willfully injures, 
~ntimIdates.or interferes with," or so attempts to injure, inti~idate or 
mterfere WIth (4) any person because he IS or has been, or m order 
to intimidate such person or any other person or any class of persons 
ITom-

(A) r>articipating, without discrimination on account of race, 
color, religion or national origin, in any of the benefits or activi-

.0 This section Is derived rnther closely from tile recommendation of tile NntIonnl Com
mIs~lon. See FInnl Report, § 1512; see also tile anti-discrimination portions of §§ 1513 and 
1514 of the Final Report. 
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ties described in subparagraphs (1) (A) through (1) (E) or sub
paragraphs (2) (A) through (2) (F) ; or 

(B) affording another person or class of persons opportunity 
or protection to so partici,Pate; or 

(5) any citizen because he IS or has been, or in order to intimidate 
such citizen or any other citizen from lawfully aiding or encouraging 
other persons to participate, without discrimination on account of 
race, color, religion or national orj~in, in any of the benefits or activi
ties described in subparagraphs (I) (A) through (1) (E) or subpara
graphs (2) (A) through (2) (F), or participatmg lawfully in speech 
or peaceful assembly opposing any denial of the opportunity to so 
participate. 

Subsection (b) of se~tion 245 also contains a so-called "Mrs. Mur
phy" exception providing that "[nJothing in subparagraph (2) (F) 
or (4) (A) of this subsection shall apply to the proprietor of any 
establishment which provides lodging to transient guests, or to any 
employee acting on behalf of such proprietor, with respect to the enjoy
ment of the goods, services, facilities, privileges, advantages, or ac
commodations of such establishment if such establishment is located 
within a building which contains not more than five rooms for rent or 
hire and ,vhich is actually occupied by the proprietor as his residence." 

The penalty for a violation of section 245 is ordinarily up to one 
.year in prison. However, if bodily injury or death results, the maxi
mum penalty rises to ten years and life' imprisonment, respectively. 

42 U.S.C. 3631 is a rarallel enactment that punishes, with a penalty 
identical to that provided in section 245 : 

Whoever, whether or not actin~ under color of law, by force or 
threat of force willfully injures, mtimidates or interferes with, or 
attr.mpts to injure, intimidate or interfere with-

(a) any person because of his race, color, religion, sex or national 
origin and because he is or has been selling, purchasing, rent
ing, financing, occupying, or contracting or negotiating for the 
sale, purchase, rental, financing or occupation of any dwelling, 
or applying for or participating in any service, organization, or 
facility relating to the business of selling or renting dwellings; 
or 

(b) any person because he is or has been, or in order to in
timidate such person or any other person or any class of persons 
from-

(1) participating, without discrimination on account of 
race, color, relIgion, sex or national origin, in any of the activi
ties, services, or~anizations or facilities described in 
suhsrction (a) of tlliA sl'ction: or 

(2) affording rmother pl'rson or class of persons oppor
tunity or nrotl'ction so to participate; or 

(r) any C'iti7.l'n hl'Cflll~e he is or has heen. or in ordE'r to dis
courage snch citizen or any other citizen from lawfully aiding or 
encouraging other persons to participate, without discrimination 
on account of race, color: religion, sex or nationnl origin, in any 
of the activHies. services, organizations or facilities described in 
subsection (a) of t,his section, or participating lawfully in speech 
or pea<:efu1 assembly opposing any denial of the opportunity to 
so partICIpate. 
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~. The Offense 
Subsection (a) of section 1504 provides that a J,Jerson is ~uilty of 

an offense if "by force or threat of force, he intentlonally inJures, in
timidates, or interferes with another person: 

(1) because of such other person's race, color, sex, religion, or 
national origin and because such other person is or has been, or 
in order to intimidate any person from: 

(A) applying for, participating in, or enjoying, a benefit, 
privile~e, service, program, facility, or activity provided or 
adminIstered by a state or locality; 

(B) applying for or enjoying employment, or a per
quisite thereof, by a state or local government agency; 

(0) serving as a grand or ;petit juror in a state or locality 
or attending court in connectlon with possible. service as such 
a grand or petit juror; 

(D) enrolling in or attending a public school or public 
college; 

(E) applying for or enjoying the goods, services, privileges) 
. facilities, or accommodations of: 

(i) an inn, hotel, motel, or other establishment that 
provides lodging to transient guests; 

(ii) a restautant, cafeteria, lunchroom, lunch counter, 
soda fountain, or other facility that serves the public and 
that is principally engaged in selling food for beverages 
for consumptlOn on the premises; 

(iii) a gasoline station; 
(iv) a motion picture house, theater, concert hall, 

sports arena, stadIUm, or other place of exhibition or 
entertainment that serves the public; or 

(v) any other establishment that serveS the public, 
that is located within the premises of an establishment 
described in this subparagraph or that. has located within 
its premises such an establishment, and that holds itself 
out as serving patrons of such an establishment; 

(F) applying for or enjoying the services, privileges, facil
ities, or accommodations of Ii common carrier utilizing any 
kind of vehicle; 

(G) traveling in or using a facility of interstate commerce; 
(H) applying for or enjoying employment) or a perquisite 

thereof, by a private employer or joinin~ or using the 
services or advantages of a labor organizatlOn, hiring han, 
or employment agency: or 

(1) selling, purchasing, renting. financing, or occnpying 
a dwelling; contracting or negotiating for t.he sale, purchase, 
rental, financing or occupation of a dwelling; or applying for 
or participating in a service1 organization, or facility relat
ing to the business of selling or renting dwellings; or 

(2) because such other person is or has been, or in order to 
intimidate any person from: 

(A) affording another person or class of persons oppor
tunity to partic.ipate, or protection in order t.o participat.e, 
without discrimination on account of race, color, sex, religion, 
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or national origin, in any benefit or activity described in this 
section; or 

(D) aiding or encouraging another person or class of per
sons to participate, without discrimination on account of race, 
color, sex, religion, or national origin, in any benefit or activ
ity described in this section." 

The introductory part of this section is worded so as to parallel 
section 1503. Thus, the discussion there of the terms "force or threat 
of force," "injures, intimidates, or interferes with," the "because" 
language, and the elimination of the "attempt" and "whether or not 
under color of law" clauses is equally applicable to section 1504. 

The Committee has made a minor modification of section 245 (b) (2) 
by adding the "in order to intimidate" phrase which appears in sub
section (0) (1) and in section 1503, .supra. The purpose of the phrase is 
to proscribe conduct designed to discourage possible future activity on 
the part of the victim. As noted by the consultant to the National Com
mission, no reason is evident why paragraph (b) (2) does not read this 
way.95 In any event, it seems warranted to broaden the statute in this 
respect in order to give it scope commensurate with section 1503. 

In terms of the kind of discrimination covered, the Committee has 
decided to retain all the motivational branches of current section 245 
(i.e., race, color, religion, and national origin), and in addition has 
included sex. Although the Use of force or threat of force to discrimi
nate on sexual grounds would not appear to be a prevalent form of 
anti-civil rights activity, no sound reaSon exists not to cover the situa
tion when it may occur.9R 

Paragraph (1) (A) carries forward subparagraph (D) of section 
245 (b) (2) . No substantive change has been made. 

Paragraphs (1) (B) and (1) (H) together bring forward subpara
graph (C) of section 245 (b) (2). No substantive change has been 
effected. 

Paragraph (1) (C) carries forward subparagraph (D) of section 
245 (b) (2). Agam no modification of a substantive nature has been 
made. 

Paragraph (1) (D) brings forward subparagraph (A) of section 
245 (b) (2) without any·change. 

Paragraph (1) (E) carries forward subparagraph (F) of section 
245 (b) (2). No substantive alteration has been made,97 but the various 
provisions of current law have been separated into subdivisions in 
order to make a mom readable statute. 

Paragraphs (1) (F) and (1) (G) continue the coverage of sub
paragraph (E) of section 245 (b) (2). No substantive change has been 
effected.9B 

Paragraph (1) (I) brings forward 42 U.S.C. 3631 (a) without sub
stantive change. 

Paragraph (2) (A) brings forward 42 U.S.C. 3631 (b) and sub
paragraph (B) of section 245 (b) (4) insofar as it relates to those 

., flee Workln/! Papers. p. 789. 
o. Compare I?pnprnI1;v the iflR~nRRlon In irl. nt 78!l-7!l4. 
01 The word "advnntages," which la In a list of terms nt the beginning of the snbpnrn

g-rnph hnR hpPII ifropnpd OR rerl'mifnnt. 
'S AR to the ron~tltl1tlonnl Rtntn~ of tllp rl/!ht to travel InterRtnte. spp G"iff/n v. Brec/(en

r{rf(If'. 4011 n.fl. RR. 10n-106 (11)71) lind caRPR clt!'!l therein: RPe alRo Worldng Pllpers, pp. 
7RR-7RIl. Following- thp Rlll?l?PRtfon of the ronRllltnnt to thp Nntlonnl Commission, no at
tempt has been made to expand this provision to InClude foreIgn trnvel. 
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activities covered in section 245(b) (2). No substantive change has 
been made. 

Paragraph (2) (B) brings forward 42 U.S.C. 3631 (c) and that part 
of section 245 (b) (5) that aeals with aiding or encouraging others to 
participate in the benefits or activities described in section 245 (b) (2). 
As under section 1503 (a) (6), the word "person" has been substituted 
for "citizen" in order to broaden the coverage of the provision.oo 

The conduct in this section (as in the preceding section) is using 
force or threat of force. Since no culpability standard is specifically 
set forth herein, the applicable state of mind that must be proved 
is at least "knowing," i.e., that the defendant was aware of the nature 
of his actions.loo 

The element that the force or threat of force injured, intimidated, 
or interfered with another person is a result of conduct. The cul
pability level is designated as "intentionally," thus requiring proof 
that the defendant consciously desired to achieve the result.1Ol 

'1'he remaining elements, which begin with the phrase "because of" 
or "in order to," constitute alternative particular intents, for at least 
one of which it must be shown that the conduct was performed. 
3. Defense 

Subsection (b) of section 1504 provides that it is a defense to a 
prosecution under subsection (a) (1) (E) (i) that (1) the defendant 
was the proprietor of the establishment involved or an employee act
ing on behalf of the proprietor, (2) the establishment was located 
within a building containing not more than five rooms for rent or hire, 
and (3) the building was occupied by the proprietor as his residence. 

This provision carries forward the so-called "Mrs. Murphy's" ex
ception in section 245 (b) .102 It should be noted that the defense does 
not extend to the "affording" and "aiding" provisions. Hence prosecu
tion would presumably be available, e.g., against (a) third party inter
ference with respect to a black applicant in an exempt establishment; 
(b) third party interference with an aider of an applicant under the 
same circumstances; and (c) third party interference with a pro
prietor who wanted to desegregate. The defense thus applies to prose
cution only of a proprietor or his employee. 
4. J urisdiotion 

This section contains no subsection setting out the extent to which 
Federal jurisdiction exists. Therefore, Federal jurisdiction is governed 
by the provisions of section 201(b) (2). 
5. (jrafiing 

An offense under this section is graded as a Class A misdemeanor (up 
to one year in prison). This is identical to the grading under section 
1503 and the discussion there should be consulted here . 

•• flee the dlscuRslon of this Issue in relation to the preceding section. The Committee 
also notes that 42 U.S.C. 3631(c) uses the word "diBcotlra~e" Instead of "intimidate". The 
latter term has been used In consol!dnt!n~ this provision with its counterpart in section 245. 

100 3ee sections 303(b) (1) and 302(b) (1). 
101 See section 302(a) (2) : see also, as to the substitution of "intentionally" for "will· 

tully", Working Papers. p. 7R2. 
102 By contrnRt thp consultant to th~ National CnmmlRRlnn advocated elimination of the 

exception. See Workln~ Papers. pp. 794-795. The National Commission retaln~d It but with 
the qualification that it pxtl'nd only to "lawful nctlon in support" of the ImeRt pollcleR ot 
the establishment. See Final Report. §1512(d). The Committee believes that the Au~~psted 
qualification pORes difficult problems of proof and Interpretation and accordingly haa 
decided to keen the exception in its present form. 
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SECTION 1505. INTERFERING WITH SPEEGH OR ASSEl\IBLY RELATED TO CIVIL 
RlGHTS AOTIVITIES 

1. In GeneraZ and Present Federal Law 
This section carries forward the final clause of 18 U.S.C. 245 (b) (5), 

with certain modifications. The section is derived from the recom
mendations of the National Commission.10s 

18 U.S.C. 245 (b) (5) punishes 10·) whoever, whether or not acting 
under color of law, by force or threat of force, willfully injures, intim
idates, or interferes with any citizen because he is or has been, or in 
order to intimidate such citizen or any other citizen from lawfully 
aiding or encouraging other persons to participate, without discrimi
nation 011 account of race, color, religion or national origin, in any of 
the benefits or activities described in subparagraphs (1) (A) through 
(1) (E) or (2) (A) through (2) (F), or participating lawfully in 
speech or peaceful assembly opposing any denial of the opportunity to 
so participate. 

The subsection also makes it an offense to attempt to commit any of 
the aforementioned acts. The phrase "participating lawfully in speech 
or peaceful assembly" is defined in section 245 (b) to exclude the "aid
ing, abetting; or inciting of other persons to riot or to commit any act 
of physical violence upon any individual 01' against any real or per
sonal property in furtherance of a riot." 
~. The Offense 

Subsection (a) of section 1505 provides that a person is guilty of an 
offense if, "by force or threat of force, he intentionally injures, intimi
dates, or interferes with another person because he is or has been, or in 
order to intimidate him or any other person from, participating in 
speech or assembly opposing a denial of opportunity to participate" 
(1) in a benefit or activity described in section 1503, or (2) in a benefit 
or activity described in section 1504, without discrimination on account 
of race, color, sex, religion, or national origin. 

The prefatory part of this subsection is patterned after section 
1503. Thus, the discussion there of the terms "force or threat of force," 
"injures, intimidates, 01' interferes with," the "because" language, and 
the deletion of the "attempt" and "whether or n.ot under color of law" 
clauses is equally applicable. 

As in the prior two sections, the Committee has added the concept 
of sex discrimination to the forms of discrimination currently pro
scribed under section 245. 

One other significant change from existing law is the Committee's 
elimination, subject to the narrow defense afforded in subsection (b), 
of the modifier "lawfully". As observed by the consultant to the Na
tional Commission, the term 105 "raises irrelevant issues because in 
criminal law we do not normally concern ourselves with the question 
whether the victim has clean hands, apart from self defense concepts. 
If taken literally, the "lawfully" requirement could even prevent 
prosecution under 18 U.S.C. 245 of a murderer whose "peacerul 
assembly" victims were operating in violation of a valid permit re
quirement .... If the word is deleted from the statute, the lawfulness 

103 See Flnnl Report. § 1515. 
10. A. hn~ heen noteil In l'elntlon to the two preceding sections. the penalty nrp~crfhpd Is 

normally up to one yeAr In prison. but It rises to a maximum of ten years If bodily Injur, 
re~1I1tR. nnil to life tmprtRonm~nt If death ensues from the violation. 

lOS Working Paper9. pp. 800-801. 



481 Section 1505. 

of the protest would no longer be a statutory element of proof." 
Although the National Commission retained the word,lOG the Com
mittee believes that the considerations advanced by the consultant are 
generally persuasive and accordingly has deleted the term here,to7 as it 
did in relation to the "aiding or encouraging" branch of section 245 
(b) (5), carried forward in section 1503.108 Thus, under this section it 
will not be an element of the offense that the individuals participating 
in speech or assembly were doing so lawfully. At the same time, the 
Committee added a clefense discussed below to make it clear that there 
is no intent to eliminate appreciation of the normal defenses generally 
available under case law for protection of persons or property from 
unlawful force, e.g., a defense of self-defense. 

Section 245 (b) (5), by virtue of the "so participates" phrase, in
corporates the element of a discriminatory motive into both sets of 
activities reached (Le., those under subsections (b) (1) and (b) (2», 
even though a direct interference with an activity d.escribed in subsec
tion (b) (1) may be prosecuted without a showing of racial or other 
form of discrimination. The apparent purpose of Congress in making 
the discriminatory motivation requirement applicable generally to 
interference with the designated kinds of speech or assembly was to 
limit the range of Federal auxiliary jurisdiction overlap with local 
jurisdiction with respect to local vio]ence.109 However, the Committee 
deems the difference in the elements of the offenses between the direct 
interferer and the indirect interferer who breaks up an assembly sup
portive of section 245 (b) (1) activities to be anomalous, and conse
quently has-following the recommendation of the National Commis
sion-deleted the requirement of a discriminatory motivation as to 
those benefits or activities described in section 1503 (which carries for
ward subsection (b) (1) of section 245), while retaining it as to the 
activities described in section 1504 (which brings forward subsection 
(b) (2) of section 245), where discriminatory purpose is also an ele
ment of 9, direct interference offense. A similar resolution of the issue 
was adopted by the Committee in section 1503 with regard to afforders 
and aiders, and the discussion under that section is pertinent here. 

The Committee has refrained from expanding the list of rights 
protected beyond that in present law "absent a convincing reason for 
extending Federal penal jurisdiction to make a Federal case out of 
every brawl between opposing demonstrators on political, social, eco
nomic, and international issues." 110 

The conduct in this offense is acting "by force or threat of force." 
Since no ?ulpability standard is .designated herei;n., th~ applicable 
state of mmd thn,t must be shown IS at least "lmowmg," 1.e., that the 
offender was aware of the nature of his actions.11l 

100 See Final Report. § 1515. 
107 The New Yorlc City Bar Association's SpeCial Committee also recommended the dele

tion of the term "lawfully." See Henrlngs, p. 7742. 
108 The Committee has I1lso deleted the seoarate definition of "pnrticlrmting lawfully," etc. 

In sertlon 245(b), a deletion recommended by the National Commlgslon on grounds Inde
pendent of the decision whether to retain the "lawfully" qualification. See Working 
Papers, p. 803. 

, .. !lee Wnrltlng Pnners. n_ R01. 
110 !lpp Finnl Rpnort. § li'i15. r.ommpnt, p. 162. 'fhp Committpe IlIRO notes thAt It has not 

rl'!'nal'tpd that part of 18 n.!l.c. 241i(c) providing thAt: "Nothing In this sprtlon shall be 
construpd so as to dl'tpr any Illw enforcpment oflkpr from lawfully cnrrylng out the duties 
of his office: and no lAW I'nforcempnt officer shnll be considered to be In vlolntlon of this 
section for lllwfully carrying out thl' duties of his Office or lnwfully enforl'lng ordinances 
nnd laws of the United Statps, the DIstrict of Columbia, any of the R!'vPTal States, or any 
politiCAl RllbdlylRion of a StAtp." The nrovlRlon Is sunprf!l1ollR In light of till' Juotlficatlon 
defenses, In present law, continued by section 501. See Working Papers, pp. 804-805. 

111 See sections 303(b)(1) and 302(b)(1). 
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The fact that the force or threat thereof injured, intimidated or 
interfered with another person is a result of conduct. The culpability 
level is prescribed at "intentionally," thereby requiring proof that 
the oEender consciously desired to cause the result.1l2 

The remaining elements, which begin with the phrase "because of" 
or "in order to," state the particular alternative purposes for which 
it must be proved that the conduct was performed. 
3. Defense 

Subsection (b) expressly provides a defense to prosecution under 
this section that (1) the other person was acting unlawfully, (2) the 
force or threat of force was intended to stop or mitigate the unlawful 
act in protection of persons, or of property in the defendant's custody 
or possession, and (3) the force was limited to the degree reasonably 
necessary for that purpose. The defense is designed to reach the situa
tion, e.g., in which a property owner, using reasonable force, physically 
removed or threatened to remove a pE'l'son who was trespassing on his 
property while engaging in civil rights activities covered by the sec
tion. However, it would dearly Hot reach, e.g., acts of shooting at 
demonstrators who. in the course of an otherwise lawful march, iLcted 
unlawfully in causing minor damage to the property of bystanders. 
Tnis merely makes explicit what would otherwise have been implicit
that the fact that Oongress has altered the current law in this section 
by making it a crime to interfere with an individual exercising a right 
of speech or assembly in an unlawful manner does not abrogate the 
common law defenses for protection of person or property . 
../. Jurisdiotion 

This sect.ion ('.1fitain~ no !·mh"ectlon settjng- forth the extent to which 
Federal jurisdiction exists. Therefore, Federal jurisdiction is governed 
by the provisions of section 201 (b) (2). 
o. G'I'ading 

An offense under this flection is graded as a Class A misdemeanor 
(up to one year in prison). This is eqllivalent to the ordinary maxi
mum penalty authorized under 18 U.S.O. 245.113 

SECTION 1506. STRIKEBREAKING 

1. In Gene'l'al and P'I'esent }i' ederaZ Law 
This section is designed to continue the prohibition in 18 U.S.O. 

1231 against the obstruction of or interference with picketing or em
ployee organizational or collective bargaining rig-hts by importing 
strikebreakers from another State or country. 18 U,,8.0. 1231 punishes 
by up to two years in prison whoever willfully transports in interstate 
01' foreign commerce any person who is employed or is to be employed 
for the purpose of obstructing or interfering by force or threats with 
(1) peaceful picketing by employees during any labor controversy 
affecting wa~es, hams, or conditions of labor, or (2) the exercise by 
employees at the rights of self-organization or collective bargaining. 

us Ree spntlon 302(n) (2), 
113 See, grading discussions, ~Ullra, under this subchapter. 
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It also punishes any person who is knowingly transported or who 
travels in interstate or foreign commerce for any of the purposes 
above. There have been no reported prosecutions under this section, 
perhaps because potential violators have found no difficulty in recruit
ing local strikebreakers; but the Committee believes that the statute 
may nevertheless be useful in certain situations and accordingly has 
continued it in this section. 
lB. The OffM18e 

Subsection (a) provides that a person is guilty of an offense if, by 
force or threat of force, he intentionally obstructs or interferes with 
(1) peaceful picketing by employees in the course of a bona fide labor 
dispute affecting wages, hours, 01' conditions of labor, or (2) the exer
cise by employees of the rights of self-organization 01' collective 
bargaining. ~ 

The conduct in section 1506 is the resort to force or threat of force. 
Since no culpability standard is specifically stated, the applicable state 
of mind to be proved is at least "lmowing," i.e., that the actor was 
aware of the nature of his actions.1l4 

The element that the force or threat obstruct or interfere with the 
labor activities described in paragraph (1) or (2) is a result of 
conduct. The culpability level is prescribed as "intentional", thus 
requiring proof that the actor consciously desired to cause the result.115 

It should be noted that whereas the first paragraph of 18 U.S.C. 
1231 punishes the transportation in commerce only of persons "em
ployed ... or to be employed", that element has been deleted from 
this section. Thus, under section 401 (Liability of an Accomplice) a 
person would be guilty of an offense if he aided or caused a person to 
be transported for a purpose prohibited by this section, irrespective 
of whether the other person was to be hired by the organization in
volved in or affected by the labor dispute.uo 

3. Juri8diotion 
There is Federal jurisdiction over the offense described in this 

section if movement of any person across a State or United States 
boundary occurs in the commission of the offenRe.l17 This somewhat 
expands current jurisdiction under 18 U.S.C. 1231 which is limited 
to situations in which the strikebreaker travels or is transported in 
commerce. This section would reach situations in which, for example, 
the organizer of the strikebreaking effort travels across State lines to 
supervise. 
4. Gradilng 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This reduces the present penalty level in 
18 U.S.C. 1231; the Committee deemed this preferable to classifying 
the offense as a two-year (Class E) felony. 

'" See sections :103 (b) (1) nnd 302(b) (1). 
t1. Rpe section 302(a) (2). . 
11. The same result conld be renched under 18 U.S.'r.. 1231 today. by apJlllcntlon of 18 

U.S.C. 2 to the second paragraph of ~ectlon 12:11. Which Dunlshe~ atrllcebrenkers themselves 
who trnvel In COIlllnerCe for one or the prohibited purposes, without regnrd to their status 
ns emnloyees or prospective employ~cs. 

Uf The tenn "commission of the offense" Is defined In section 111. 
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SUBOHAPTER B.-OFFENSES INVOLVING POLITIOAL RIGHTS 

(Sections 1511-1518) 

This subchapter deals with offenses involving the electoral process. 
Curl'elltly, legIslation regulating voting and registration through the 
lise of the criminal sanctIOn is spread over several titles of the United 
States Code, most of it being found in 2 U.S.C. 241-256 (corrupt prac
tices legislation) ; 5 U.S.C. 1501-1508 and 7321-7327 (Hatch Act pro
visions) ; 18 U.S.C. 241,242,592-613 (Civil Rights Act, corrupt prac
tices legislation, Hatch Act provisions); and 42 U.S.C. 1973 i (c) 
(Voting Rights Act). 

The approach the Committee has taken is to select for retention in 
title 18 those politiral prohibitions which touch on conduct reprehen
sible enough and also clear enough to be handled effectively through 
the penal process. The same approach was taken by the National Com
mission.1 The result is a series of proposed sections designed to protect 
the ele(·t.ol·al process. In this respect, this subchapter differs from the 
preceding subchapter. The focus of this subchapter is on the electoral 
process and the right to vote,2 while subchapter A sweeps more broadly 
III protecting in general the civil rights of all persons as gnaranteed by 
the Constitution and the laws of the United States. 

Matters covered by this subchapter are obstructing an election (sec
tion 1511); obstructing registration (section 1512); obstructing a 
polit.ical campaign (section 1513) ; interfering with a Federal benefit 
fo}' a political purpose (section 1514) ; misusing authority over per
Ronnel for a political purpose (section 11)15); soliciting a political 
('ontribntion by a Federal public servant 01' in a Federal bnilding (sec
ti01l151 ()) , and making an excess campaign expenditure (section 1517) . 
Sl,ction 1518 contains certain definitions applicable to the foregoing 
Rcctions. 

SECTION 1511. OBSTRUOTING AN ELEcrrON 

1. In Gene'l'a~ 
Section 1511 is designed to accomplish three basic purposes. First, jt 

creates the specific offense of voting fraud usual1y prosecuted under 
the general language of 18 U.S.C. 241 (conspiracy against rights of 
citizens). Second, it encompasses the present vote bribery statute, 18 
U.S.C. 597. Third, it embraces in its general language the obstruction 
of eJeetions penalties of the Voting Rights Act of 1965.3 Unlike the 
proposal of the National Commission/ the section does not reach 
Rtate elections but is confined in its scope to Federal elections or mix(>d 
Federal and State elections. 
13. Present Federal Law 

The principal statute for prosecuting election fraud is 18 U.S.C. 
24.1. That statute, enacted in 1870 to enforce the guarantees of the 

L ~pn Wllr!dnj:( PonerR. pp. 814-"10. 
• Sne gnnernlly, Hearings, r,J. 6792-6793 (testimony of John C. Keeney, Department of 

.TuRtI.·p I. 
"42 V.R.C. 19731('). 
• Finn! Heport. § 1531 
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Fourteenth and Fifteenth Amendments to the Constitution/ makes 
it a ten-year felony to conspire to injure, oppress, threaten, or intimi
date any citizen in the free exercise or enjoyment of any r.ight or 
privilege secured to him under the Constitution or laws of the United 
States. Under this section, the government has successful1y prosecuted 
conspiracies to stuff a ballot box with forged ballots,O to impersonate 
qualified voters,7 to alter legal ba1lots,S to prevent voters from voting,D 
to fail to cOlmt votes and to alter the votes counted,lO to discriminate 
on account of race,l1 and to cast illegal absentee ballots.12 Section 241 
reaches fraud even when the result does not affect the outcome of the 
election, or when the number of fraudulent ballots represents an in
finitesimal fraction of the number of votes casU3 Virtually the only 
situation which this statute has been held not to cover is a conspiracy 
to bribe voters, the Supreme Court holding that when Congress re
pealed certain bribery laws in 1894, it impliedly also excluded hr.ibery 
from this section.14 

Furthermore, while section 241 speaks in terms of injuring or intim
idating "any citizen" in the free exercise of any right, it has been 
held that the statute reaches conduct affecting the integl'lty of the 
Federal electoral process as a whole without showing an act relating 
to a particular voter or official. In United State8 v Nathan,15 the de
fendants conspired to cast false ballots in favor of the Dmllocratic 
candidate for Congress, and cast 71 such ballots. Overruling t.he de
fense that the defendants lacked specific intent regarding particular 
voters, the court said: 

[I]t is immaterial that the defendants were without knowl
edge of the constitutional rights of citizens. When they 
acted in concert to pollute the ballot box they acted in I'eck
less disregard of such rights and must be held t.o the 
consequences.10 

In short, the court ruled that the statute reaches situations involving 
the electoral process, e.g., genera] ballot box stuffing, apart fl'Om any 
intent or act relating to any partioular voter. 

With respect to t.he 8oiente1' required under section 241, the courts 
have held that the same requirement of a specific intent to deprive 
another of a Federal constitutional right, determined in Scre1J)8 v. 
United State8,t7 to apply under 18 U.S.C. 242, applies also undel' this 
section.Is However, while the accllsed must be shown to have had a 

·16 Rtnt. 141. 
e TTnlted States v. Salllor. 322 U.S. 385 (1944) : United Statc8 V. Nathan, 238 F.Il.) 401 

(7th elr.). cert. denlec). 353 U.S. 910 (1957). 
70roHoh V. United State8, 19R F.2d 879 (5th elr.), cert. denied. 344 U.S. 830 (19152). 
• United States v. Powell, 81 F. SuPP. 288 (E.D. Mo. 1948). 
• United State8 v. Wilson, 176 F.2d 184 (8th Clr.). cert. denied, 338 U.S. 870 (11149). 
10 rTllited StateR Y. Ryan. !III F.2n Rfl4 (Rth (,Ir. 1I1RR). cert. nenlen, 1106 U.S. 1I:'!Ii (lU39): 

Walker v. United States. 93 F.2d 383 (8th Clr. 1937). cert. denied. 303 U.S. 1144 (Jlla8). 
11 FJIll parto Yarlwou/lh, 110 U.::>. flfil (lR841: Guinn. v. United State8, 238 U.H. 838 

(1915) : United State8 v. ClaR8io, a13 U.S. 299 (11141). 
12 United States v. Ohandler, 157 F. SUPP. 753 (s.n.W.Vn. 1957): Fifo"'8 v. Tlnitcd 

Statc8, 22R F.2d 544 (4th Clr. 19fi5), cert. denlec1. 31)0 U.R. 9R2 (1l1lifl) : United Stute8 ". 
1Ve-Rton. 417 F.2d 1R1 (4th C!lr. l!1f191. ('ert. denlen. ROB U.R. 1062 (1970). 

" Prichard v. United State8, 181 F.2d 326 (6th Clr.). nIT·d. 339 U.S. 974 (lIJliO) (per 
rllriam). The Court pointed out: "The clepo~lt of forl(ed bnllots In the bullot boxes, no 
mntter how smnll or I(rent their number. dilutes the Influence of honest votPR In nn eleC'· 
tlon. nnd whether In greater or leRR del!ree I" Immnterlnl." rd. nt 331. 

"United State8 v. nathgate, 246 U.S. 220 (1918). 
" Srrpm note fl. 
,. Td. nt 407: see nlso United Statell v. Weston, supra note 12. 
17 325 U.S. 91 (1945). 
18 Rep Unitcll ,<:tuteR v. Gue8t. 383 U.R. 745 (1966) : United StateR v. O'Dell. 4fl2 F.2d 224. 

232-233 (6th elr. 1972). 
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specific intent to deprive a person of a Federally protected right, 
it need not be proved that he knew that the rjght was in fact con
stitutionally protected. As stated in Sorews, "[tJhe fact that the de
fendants may not have been thinking in constitutional terms is not 
material where their aim was ... to deprive a citizen of a right and 
that right was protected by the Constitution." 1P In United States v. 
Guest,20 the Supreme Court indicated that the specific intent element 
under section 241 was automatically satisfied by proof of the con
spiracy, since a conspiracy by its very nature requires knowledge of 
the criminal objec6ves.21 

18 U.S.C. 597 is the present vote bribery statute. It penalizes mak
ing or offering to make an expenditure to any person to vote or to 
withhold his vote for or against any candidate, or soliciting or receiv
ing such an expenditure in consideration of his vote or withholding 
thereof. The penalty is not more than one-year of prison, but rises to 
a maximum of ten years "if the violation was willful." This statute 
clearly reaches the vote bribery situation held by the Supreme Court 
not to infringe 18 U.S.C. 241. 'It is limited to candidates for Federal 
elections, but, as amended by the Federal Election Campaign Act of 
1971, 18 U.S.C. 591 (b), extends to candidates in primary as well as 
general elections. 

Finally, 42 U.S.C. 1973i(c), enacted as part of the Voting Rights 
Act of 1965, punishes by up to five years in prison whoever pays, 
offers to pay, or accepts payment either for registering to vote or for 
voting at a Federal election.22 The statute has been sustained as con
stitutional. 23 

fl. The Offense 
Subsection (a) provides that a person is guilty of an offense if, 

"in connection with a primary, general, or special election to nomi
nate or elect a candidate for a federal office," he (1) obstructs or 
impairs the lawful conduct of such election, (2) offers, gives, or 
agrees to give anything of value to another person for or because of 
any person's voting, refraining from voting, or vodng for or against 
such candidate, or (3) solicits,?4 demands, accepts, or agrees to accept 
anything of value for or because of any person's voting, refraining 
from voting, 01' voting for or against such candidate. 

This section is designed to be a general vote bribery and vote fraud 
statute. The term "Federal office" is broadly defined in section 1519 to 
mean the office of President or Vice President of the United States, or 
Senator or Representative in, or Delegate or Resident Commissioner 
to, the Congress of the United States.25 

In one respect, however, this section dealing specifically with ob
struction of an election is meant to be more narrow than existing law 
may be under the civil rights statutes. In United States v. Anderson 26 

,. Supra note 17. nt 106. 
M Supra note 18, Rt 753-754. 
:n It hns been helrl thnt this section ooes not reC]l1lre proof of nn ovprt nct to estnbllsb 

the otl'ensc. RpI! WiTliam8 v. United State8, 179 I~.20 1144, 1149 (lith Clr. 1950) All"d on other 
grounos. 341 U.S. 70 (19;;1) : United States V. Morado. 454 F.2d 167. 169 (ilth Clr.). cert. 
denlecl. 406 U.S. 917 (1972) • 

.. It nlso proscribes the g1vlnr:( of fnlse Informntlon ns to one's nnme. nddress or period 
ot rPRlclpnrp In thp voting clIstrlct In orclpr to C]l1nllfy for rp/!'IRtrntlon . 

.. Rpe TTnfted Staten v. T,ewin, 41171".2cll132 (7th Clr. ln72). 

.. "Solicits" does not menn the condllrt prescrihpc1ln ~ectlon 1003 (Crlmlnnl Solicitation). 
nnd is cleflned to benr Its dictionAry mpnnlng of "Importune." "npproach with n request or 
plen." nr "try to obtain by Asldn/!' for." l'lpp RPrtlon 111. 

""The clpflnltlon IR oprivec1 from 18 n.KC. 51ll (c). 
'" 481 F.2d 685, 698-701 (4th Clr. 19'73), nfr'd on other grounds, 417 U.S. 211 (1974). 
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the Fourth Circuit ruled that 18 U.S.C. 241 reaches a conspiracy to de
prive a person of his right to vote at a State election. The court stated: 

[T]he federal government has power not only to punish 
conspiracies to poison federal elections, but has power also 
to punish conspiracies, involving state action at least, to di
lute the effect of ballots cast for the candidate of one's choice 
in wholly state elections.27 

Paragraph (1) is not intended to extend this far.28 It would not reach 
the obstruction of an election involving only candidates for State 
office. It would reach, however, the obstrnction of any election in which 
a candidate for Federal office is on the ballot. Thus, even though the 
defendant's acts are directed at the State portion of a mixed Federal
State election, i.e., at the candidates for State office, the conduct is cog
nizable under this section because it is "in connection with (an) ... 
election to nominate or elect a candidate for a federal office." 

It is the view of the Committee that the presence of the names of 
candidates for Federal office on the ballot of :111 election obstructed or 
impaired provides a sufficient constitutional nexus for involvement 
by the Federal government, even under a narrow reading of 
United States v. Guest, supra, Katzenbaoh v. Morgan,29 and 
Oregon v. Mitohell. so At stake is the integrity of the election 
process. Obstruction of a mixed election, even if directly aimed only 
at the State portion, nevertheless permeates the entire election, thwart
ing the integrity of the process by which all candidates are elected. 

Paragraph (1)-obstructing the conduct of an election-is the most 
general of the three offenses here described. The conduct is obstruct
ing or impairing the lawful conduct of an election.31 Since no 
culpability standard is specifically designated, the applicable state 
of mind that must be proved is at least "knowing," i.e., that the 
offender was aware of the nature of his actions.32 The fact that the 
election was in connection with an election for a Federal office is an 
existing circumstance. As no culpability level is specifically prescribed, 
the applicable state of mind to be shown is. at n. minimnm, "reckless," 
i.e., that the offender was aware of but disregarded the substantial 
risk that the election was of the type covered herein.33 

Unlike the offenses defined in paragraphs (2) and (3) of this sec
tion, there need not be any proof that the conduct obstructed or 
impaired a partioular voter's ballot to obtain a conviction under 
this paragraph. Instead, by focusing on t.he "lawful conduct" of the 
election, rather than on an individual's rights, as does 18 U.S.C. 241, 
paragraph (1) makes it clear that the emphasis is on protecting the 
integrity of the eleotion prooess. While section 241 has been interpreted 
to reach situations where there is no act directly related to any par
ticular voter,34 paragraph (1) places this interpretation on a firm. basis 
to give fair warning. 3G Accordingly, this paragraph, being directed 
toward the basic integrity of the election process, reaches any inter-

Z1 IrI. at 700-701. 
'" The National Commission proposnl would have reached aU elections. both State and 

Federal. § 1531. 
""384 U.S. 641 (1966). 
00 400 U.S. 112 (1970). 'See Working Papers PP. 772-776. 81B. 
:n In addition to the statutes prCVl01lSlv dlscnssed. this formulation would nlso cov('r 

the seldom Invoked prohibition on bringing troops to the polls. See 18 U.S.C. 592. 
""'See sections B03(b) (1) nnfl 302(b) (1). 
"",See sections B03(b) (2) and 302(c) (1). 
3{ Unitetl States v. Nathan, 81t1lra notc 6. 
n:; See Working Papers, Pp. 812-813. 
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ference with the election process, such as general ballot box stuffing, 
tampering with machines, absentee ballot Irregularities, interference 
with election officials, etc., even if a particular voter interfered with 
cannot be identified. 

Paragraph (2) is more specific than the first paragraph. It makes 
an offense of vote frauds or the selling of votes typically prosecuted 
under either the general language of 18 U.S.C. 241 or the more par
ticular 18 U.S.C. 597. The elements of the offense are: (a) offering, 
giving, or agreeing to give (b) to another person (c) anything of 
value (d) for or because of any person's voting, refraining from vot
ing, or voting for or against (e) a candidate for Federal office. 

Offering, giving, or agreeing to give constitute the conduct pro
scribed. Because no level of culpability is specifically set forth, the 
state of mind that must be proved is at least "knowing" with respect 
to this element.3o The element that anything of value is offered, etc. 
"for or because of any person's voting, reframing from voting or vot
ing for or against such candidate" states the specific intent that must 
be shown to have accompanied the defendant's conduct. The remain
ing elements are attendant circumstances requiring at least a "reckless" 
state of mind.37 

The term "anything of value" is generally defined in section 111. 
For the purposes of this subchapter, the scope of the phrase is limited 
in section 1519 to exclude "non-partisan physical activities or services 
to facilitate registration or voting." The purpose of the exclusion is to 
remove from the scope of the offense the transfer of money to finance 
ordinary "get-out-the-vote" campaigns.ss 

Paragraph (3), like the preceding paragraph, is derived from 18 
U.S.C. 597. It is intended to be a general vote bribery statute with re
spect to candidates for Federal office. 

The elements of an offense under this paragraph are: soliciting, 
demanding, accepting, or agreeing to accept anything of value for or 
because of a person's voting, refraining from voting, or voting for 
or against a candidate for Federal office. Soliciting, demanding, accept
ing or agreeing to accept are conduct elements and require a minimum 
culpability level of "knowing" lmder the principles of section 303 (b) . 
The "for or because of" element is a specific intent requirement to 
which the analysis under paragraph (2) applies. The remaining ele
ments are attendant circumstances requiring at least a "recldess" state 
of mind. 

The definitions of the elements 3.re the samrJ as those prescribed for 
paragraph (2). 
4. Jurisdiction 

This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction exi!'ts over the offense. Therefore, 
Federal jurisdiction is governed by the provisions of section 
201 (b) (2) .39 

o. Grading 
An offense under this section is graded as a Class E felony (up to 

two years in prison) . 
~'See sections SOS(b) (1) and S02(b) (1). 
31 See sections 303(b)(2) and 302(c)(1). 
os Cf. Working Papers. p. 814: see also 1R U.S.C. 091 (e) (Ii). 
"" Since lill election involving a candl.datc for Federal office is a Federal governmpnt 

function, there Is extraterritorial jurlsliictlou oYer au offense under this section by virtue 
of section '204 (c) (7) If the offense Is committed by a national or resident of the United 
States. 
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Section 1511 is graded as a felony in recognition of the importance 
of the right to vote to our democratic form of government. However, 
it was not felt necessary to grade the offense as high as 18 U.S.C. 
241 and 597, which carry a maximum sentence of imprisonment for ten 
years. Obstruction of an election, unlike other kinds of conduct asso
ciated with the deprivation of rights protected by 18 U.S.C. 241, is 
seldom accompanied by force or violence. Furthermore, the grading re
flects the sentencing experience of recent cases involving vote fraud.40 

SECTION 1512. OBSTRUCTING REGISTRATION 

1. In General and Present Federal Law 
Section 1512, by and large, parallels the previous section. However, 

while section 1511 focuses on the election, section 1512 is directed at 
an earlier point in the process, viz., registration for voting. 

Section 1512 is based on 42 U.S.C. 1973i (c). That statute prohibits 
(1) giving false information in order to establish eligibility to vote; 
(2) conspiring with another to encourage the latter's false registration; 
and (3) paying or receiving payment for registering or voting.4

1. Al
though section 1973i(c) reaches giving false information in connec
tion with registration and buying registration for voting, it does not 
extend to registration irregularities generally. . 
~. The Offense 

Subsection (a) provides that a person is guilty of an offense if, in 
connection with registration to vote at a primary, general, or special 
election to nominate or elect a candidate fOI a Federal office, he (1) 
obstructs or impairs the lawful conduct of such registration, (2) 
offers, gives, or agrees to give anything of value to another person 
for or because of any person's registering to vote, (3) solicits, de
mands, accepts, or agrees to accept anything of value for or because of 
any person's registering to vote, or (4) gives information, that he 
knows is false, to establish his eligibility to vote. "Solicits" is intended 
to have the same meaning as in the previous section. 

The first three paragraphs of the offense parallel the paragraphs of 
section 1511. The only difference is the substitution of the word "regis
tration" for "election". Because the elements are, by and brge, identi
cal, the discussion of the requirements of proof under section 1511 
suffices for this section also. 

Paragraph (4) in essence would reenact the first clause of 42 
U.S.C. 1973i( c), which makes it an offense for a person to "knowingly 
or willfully give false information as to his name, address, or perIod 
of residence m the voting district for the purpose of establishing his 
eligibility to register .... " 

The conduct III paragraph (4) is giving information. Since no culpa
bility standard is specifically set forth, the applicable state of mind 
that must be proved is at least "knowing," i.e., that the offender was 
aware tha~ he was giving information.42 The fact that the information 
is false is an existing circumstunce. The culpability is explicitly 
designated as "knowing," thllS requiring proof that the actor was con
scious of or believed in its falsity. This carries forward the scienter 

'" See United, States Y. Weston supra note 12; United, States Y. Morado. 454 F.2d 167 
(5th Clr.). cert. dr.nlp<l. 406 U.S. 017 (10721 

n The note bllyln~ aspect of 42 U.S.C. 19731 (e) IR Incorporated In section 1511. 
"Sec sections 808(b) (1) and 302(b) (1). 
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requirement under 42 U.S.C. 1973i (c) .43 The element that the informa
tion is given "to establish eligibility to vote" states the specific intent 
that must be shown to have accompanied the actor's conduct. As in the 
previous section, the fact that the registration is to vote in an election 
for a Federal candidate is an existing circumstance ,as to which the 
applicable state of mind to be proved is, at a minimum, "reckless." 44 

3. Jurisdiction 
No subsection indicating the circumstances under which Federal 

jurisdiction attaches is contained in this section. Accordingly, under 
section 201 (b) (2), there is Federal jurisdiction over an offense de
scribed in this section if it is committed within the general or special 
jurisdiction of the United States.45 

4' Grading 
An offense under this section is graded as a Class E felony carrying 

a maximum three-year term of imprisonment, as compared with the 
five-year maximum presently authorized under 42 U.S.C. 1973i (c). 
a maximum two-year term of imprisonment, as compared with the 
integrity of voting at all Federal elections. Registration to vote is thus 
of critical Federal concern since illegal registration may lead to illegal 
voting and a failure to permit lawful registration may deprive a person 
of his right of suffrage altogether. 

SEa.r:ION 1513. OBSTRUa.r:ING A POLI'l'ICAL CAMPAIGN 

1. 1'fA General and Present FederaZ Law 
The purpose of this section is to safeguard the Federal election 

campaign process. It is intended to be a response to the abuses that 
arose out of the 1972 Presidential campaign. In this respect, it crimi
nalizes conduct the purpose of which is to obstruct a campaign of a 
candidate for Federal office. 

The section contains two offenses, both of which are new. Para
grlVphs (1) and (2) would make it an offense to engage, during a 
campaign preceding a primary, general, or special election for a 
Federal office, in conduct which respectively constitutes (1) any crime 
defined in title 18, United States Code, or (2) a felony under the laws 
of the State in which the conduct occurs, if the conduct is accompanied 
with an intent to influence the outcome of such election.46 

This section is closely related to sections 1511 and 1512, but whereas 
those sections are concerned with the actual election and the registra
tion .process, this section focuses on the campaign preceding the 
electIOn. -

The Committee is aware that under a liberal construction of section 
1511 it could be argued that the offenses in this section are un
necessary since the conduct there covered could be encompassed 
within a broad reading of the term "election" in the former section. 
The Committee believes, however, that a separate section is appropri
ate to insure that illegal acts done either to hinder or obstruct the po
litical campaign of a candidate or to further the political campaIgn 

"" See United States v. Barker, 514 F.2d 1077 (7th Clr. 1975) . 
.. See sections 303(b) (2) and 303(c) (1). 
~G'See also the discussion In relation to section 1511, which Is applicable here, as to 

extraterritorial jurisdiction under section 204(c) (7) . 
• 6 A somewhat related offense prohibiting the anonymous publication of a statement 

concerning a candidate for Federal office, Is contained in 2 U.S.C. 441d (formerly 18 
ms.c. '612). 
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of a candidate do not go unpunished. There is no equivalent statute 
under existing law, although arguably such acts could be prosecuted 
under 18 U.S.O. 241, which makes it a felony to conspire to injure, op
press, threnten, or intimidnte any citizen in the free exercise or enjoy
ment of any right or privilege secured to him under the Constitution 
or laws of the United States. However, section 241 has appnrently not 
been used in regard to illegal obstruction activities during campaigns, 
and in any event that section cannot be utilized where there is no con
spiracy involved. 

In effect, these two paragraphs extend Federal jurisdiction to any 
crime that is committed during a Federal campaign with the intent to 
influence the out.come of the Federal election. Federal jurisdiction over 
the break-in of the Democratic headquartel s in the Watergate Hotel 
was purely fortuitous. The Federal government had jurisdiction be
cause the hotel was located in the District of Columbia. If the same 
break-in for the same purposes had occurred in another State-for 
instance in Miami during the Democratic National Convention-the 
Federal government would not have had jurisdiction despite the over
whelming Federal interest. The proposed Oode cures this defect by 
\-esting jurisdiction in the Federal government over any felony relat
ing to a Federal campaign. 
f. The Offense 

Subsection (a) of section 1513 provides that a person is guilty of an 
offense if, during a campaign preceding a primary, general, or special 
plection to nominate or elect a candidate for a Federal office, and with 
intent to influence the outcome of such election, he: 

(1) engages in conduct constituting a crime under any section 
of this title; or 

(2) en€5age..c; in conduct constituting a felony under the law of 
the state.Ill which the conduct occurs. 

The term "Federal office" is defined in section 1518 (b). 
Paragraph (1) proscribes engaging in conduct constituting a crime 

under any section of this title. The term "crime" is defined in section 
111 to exclude an infraction. 

It makes no difference that Federal jurisdiction over the under
lying offense may be lacking, since jurisdiction is not an element 
of the offense.41 Thus, if a defendant, with the requisite intent, en
gaged in conduct constituting a criminal entry as defined in section 
1712 but there was no Federal jurisdiction under section 1 '7J 2 (c), he 
could still be prosecuted for violating this section. 

Paragraph (2) proscribes engaging in conduct which constitutes 
a felony under the laws of the State in which the conduct occurs. Con
duct which is considered only a misdemeanor under the State law in 
question would not be covered by section 1513. ,Vhile this may result 
in some disparity,48 the Committee believes that only that conduct 

<?See sections 102 and 201(c) . 
. ,. For example, some 'States have statutes which regulate political campaign expendi

cures. See West's Cnllf. Ann. Elec. Code, §~ 11504 (1961) ; Fla. Stat. Ann .. §§ 10fJ.08-
106.21, § 991172 (1974 SuPp.): McKinney's N.Y. Ann. Elec. Law § 321. 322 (1964): 
Purdon's Penn. Stat. Ann. 25 P.S. § 3226 (1963) ; Vernon's Ann. Texas Stnt. Elec. Code, 
Art. 14.03 (1967). However. the penalties rnnge from a fiV(l-year felony in Texas (See 
Vernon's Ann. Texas Stat. Elec. Code, Art. 14.06 (1967») to onlv a misdemeanor in Pennsyl
vanin (see Purdon's Penn. Stat. Ann. 25 P.S. § 3544 (1963). Thus, a person who violated 
the Texas campaign expenditure proviRlon with the requisite Intent during a Federal elec
tion campaign could be found guilty under section 1513, but not a person who Violated the 
Pennsylvania campaign expenditure provision. 
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which the States themselves consider to be serious should be incorpo
r&ted into section 1513. 

The conduct element in this offense under paragraphs (1) and (2) 
is "engages in conduct." Since no culpability level is set forth in this 
section, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the defendant was aware of the nature of his 
actions.49 Under the operation of section 303 (d) (1) (A), it is not, 
however, necessary to show that the defendant was conscious of the 
fact that his conduct was made criminal by a section of this title or was 
a felony under State law; it is only essential that he be shown to have 
been aware that he was performing the conduct. 

l'he general element that the conduct occurred "during a campaign," 
etc., is an existing circumstance as to which the applicable state of 
mind is "reckless." 50 

The final element to this -offense is that the conduct must be engaged 
in with the intent to influence the outcome of the defined election. This 
describes the purpose the defendant must be proved to have had when 
he engaged in one of the types of conduct referred to in paragraphs 
(1) or (2). For example, if a defendant assaults a candidate for 
Federal office for the purpose of preventing him from campaigning 
or to intimidate him from campaigning, he would be guilty 
under this section since his intent would be to influence the outcome of 
the election. On the other hand, if the defendant assaults such a candi
date for the purpose of avenging some personal grievance there would 
be no violation of this section since the defendant's intent was not to 
influence the outcome of the election but merely to right a personal 
wrong. Likewise, a person who breaks into a candidate's campaign 
headquarters for the purpose of interfering or obstructing the cancli
date's campaign would be guilty of a violation of this section but a 
person who breaks in for the sole purpose of stealing money would 
not be guilty hereunder. 
3. Jurisdiction 

This section contains no subsection indicating the circumstances in 
which Federal jurisdiction attaches to an offense herein. Therefore, 
Federal jurisdiction is governed by the provisions of section 
201(b) (2).51 
4. Grading 

An offense under this section is graded as a Class E felony (up to 
two years in prison). In addition it should be noted that under sec
tion 2201, where the defendant is an "organization" (a term defined 
in section 111), the maximum fine that may be imposed is $1,000,000. 
Th~s.i~ designed to provide an effective deterrent to illegal ca~paign 
actiVItIes, of the sort covered here, by relatively affluent political or
~anizations that mi¥Cht otherwise be tempted to treat any fine as an 
lllsignificant cost of ~business." 

'0 See sections 30S(bl (ll and S02(b) (1). 
60 See sections S03(b (2 and S02(c) (1). 
51 See also tIle discussion In relation to section 1511, whch Is applicable llerc. as to extra

terrltoral jurisdiction under section 204 (c) (7)_ 
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SECTION 1514. INTERFERING Wl'l'H A FF..DERAL BENEFIT FOR A 

l'OLITICAL PURJ?OSE 
1. In General 

The purpose of this section is to depoliticize the granting or with
drawal of ·Federal benefits. The section makes it an offense to grant, 
:vithhold, or deprive a person of the benefit of a Federal program with 
mtent to influence another person in exercising his right to vote. It 
expands upon the theory underlying existing legislation, which refers 
to the deprivation of now obsolete "work relief" appropriations, to 
cover all Federal benefits and government contracts. 52 

13. Present Federal Law 
Thi~ ~ection is d~l'ived primarily from 18 U.S.C. 594, 595, and 598, 

all ongmally portIOns of the Hatch Act. 
18 U.S.C. 594 makes it an offense to intimidate, threaten, or coerce, 

or attempt to intimidate, threaten, or coerce, any other person for the 
purpose of interfering with the right of such person to vote for a 
candidate for Federal office. 

18 U.S.C. 595 makes it an offense for a person employed in an admin
istrative position by the Federal, State, or local government, in con
nection with any activity financed in whole or in part by loans or 
grants made by the United States, to use his official authority for the 
purpose of interefering with the election of a candidate for Federal 
office. There is an exception for employees of educational or research 
institutions supported in whole or in part by any "recognized" re
ligious, philanthropic, or cultural organization. 

18 U.S.C. 598 makes it an offense to use funds appropriated by 
Congress for work relief, or for increasing employment by means of 
loans and grants for public-works projects, or to exercise or administer 
"any m.rdlOrity conferred by an Appropriation Act" for the purpose 
of interfering with, restraining, or coercing an individual in the exer
cise of his right to vote. 

These offenses are all misdemeanors carrying a one-year maximum 
penalty. During the more than thirty years they have been on the 
books, almost no cases have been reported under their provisions. 
3. The Oge'TUJe 

Subsection (a) of section 1514 provides that a person is guilty of an 
offense if, with intent to interfere with, restrain, or coerce another per
son in the exercise of his right to vote at a primary, general, or special 
election to nominate or elect a candidate for a Federal, State, or local 
office,53 he (1) grants or threatens to grant to any other person, (2) 
withholds or threatens to withhold from any other person, or (3) de
prives or threatens to deprive any other person of, the benefit of a 
Federal program or a Federally supported program, or a Federal 
government contract. 

As previously indicated, this section consolidates and expands upon 
the provisions of 18 U.S.C. 594 and 598. The exception in 18 U.S.C. 
595 has been dropped. In addition, the Committee has enlarged the 
coverage of present law to reach the granting of a benefit for the pur
pose of interfering with a person's right to vote, as well as the with
holding or deprivation of a benefit for such purpose.54 Moreover, by 

52 See Final Report. § 1532 : World.ng Papers. p. 818. 
52 The term "Federal office" is defined in section 1518. 
'" Cf. 18 U.S.C. ilOO and ilOl. 
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expressly including primary elections, this section is designed to over
come the holding in United States v.lJlalphurs,55 that the Hatch Act 
does not extend to primary elections. 

The conduct in this section is granting to, withholding from, or 
depriving another of, a benefit (or threatening to do any of the fore
gOlllg-). Since no culpability standard is specifically set forth, the 
applIcable state of mind that must be proved is at least "knowing," 
i.e., that the offender was aware of the nature of his actions. 56 The fact 
that the benefit granted, deprived, or withheld derived from a Federal 
program or a Federally-supported program,s7 or a Federal govern
ment contract is an existing circumstance. As no culpability level is set 
forth in this section, the applicable state of mind that must be shown 
is, at a minimum, "reckless," i.e. that the offender was conscious of 
but disregarded the substantial risk that the circumstances existed.58 

The remaining element of an intent to interfere with, restrain, or 
coerce another person in the exercise of his right to vote at a primary, 
general, or special election, etc., states the specific purpose that must 
be proved to have accompanied the actor's conduct. This intent require
ment closely follows e,X}sting law. 18 U.S.C. 594 requires a "purpose 
of interfering with the right ... to vote"; 18 US.a. 595 requires a 
"purpose of interferine with ... the llOmination or election"; and 18 
US.C. 598 requires a ' purpose of interfering with ... any individual 
in the exercise of his right to vote at any election." 
4. J urisdwtion 

This section contains no subsection setting forth the circumstances 
in which Federal' jurisdiction attaches to an offense herein. Hence, 
Federal jurisdiction is governed by the provisions of section 
201 (b) (2). 
6. Grading 

An offense under this section is graded as a Class E felony (up to 
two years in prison). 

SECTION 1515. MISUSING AUTHORITY OVER PERSONNEI, FOR A 
POI,ITICAL PURPOSE 

1. In General 
Section 1515 protects Federal public servants by prohibiting the 

exercise of control over Federal employment as leverage to obtain 
political contributions. It thus complements the preceding section 
which prohibits the exercise of control over Federal pro$ram benefits. 
Section 1515 broadens, or at the least clarifies, 18 U~.C. 606 from 
which it is derived by adding "fails to promote" to the list of conduct 
currently prohibited by that statute. G9 

S. P'l'esent Federal Law 
18 U.S.C. 606 makes it an offense punishable by up to three years in 

prison for a Federal employee mentioned in 18 U.S.C. 602 to discharge, 
promote, degrade, or change the rank or compensation of another Fed-

""41 F. 'Supp, 817 (S.D. Fla. 1941), vacated on other grounds. 31,6 U:S. 1 (1942). 
"See sections 303(b) (1) and 302(b) (1). 
01 This section is not quite so broad as 18 U.'S.C. '598 in referring to any exercise of au

thority conferred by any appropriation ad. 
Il8 See sections 303(b) (2) and 302(c) (1 \. 
"" The related misdemeanor statute, 18 U.S.C. 601, as amended in 1976 (P.L. 94-40;3), 

which protects both Federal and Stu te employees again~t various klncIs of economic co
ercion designed to induce them to make a poUtleal contribution, is carried forward in title 
18 Appendix. See also section 1723 (Blackmall). 
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eral employee, or to promise or threaten to do so, for giving or with
holding Or neglecting to make a political contribution. The persons 
designated in 18 U.S.C. 602 include a United States Senator, Repre
sentative, Delegate, or Resident Commissioner, or a candidate for Con
gress, individuals elected to such offices, "or an officer or an employee of 
the United States or any department or agency thereof, or a person 
receiving any salary or compensation for services from money derived 
from the Treasury of the United States." 
3. The Offense 

Subsection (a) of section 1515 provides that a person is guilty of an 
offense if, as a Federal public servant, he (1) promotes, fails to pro
mote, demotes, or discharges, (2) recom.,1ends the promotion, non-pro
motion, demotion, or discharge of, or (3) changes in any manner, or 
promises or threatens to change, the official position or compensation 
of "another federal public servant, for or because of any per:;:on's 
giving, withholding, or neglecting to make a political contribution." 

The term "public servant" is defined in section 111 to mean "nn of
ficer, employee, adviser, consultant, juror, or other person authorized to 
act for or on behalf of a government or serving a government, and in
cludes a person who has been elected, nominated, or appointed to be 
a public servant." 60 "WIthin this ambit, coverage of the persons desig
no.ted in 18 U.S.C. 602 is complete, except that candidates who are 
not incumbents are not covered. Since the offense under this section 
(ns well as unCleI' 18 U.S.C. 606) assumes that the defendant has the 
nuthority to affect employment, coverage of r.on-incumbent candidates 
was not deemed necessary. Moreover, should a non-incumbent candi
date influence a Federal public serYant to commit the offense under 
this section, accomplice (section 401) or coconspirator (section 1002) 
liability sh()uld suffice to reach such person. The same reasoning holds 
true for a State public servant who influences a Federal public servant 
to commit an offense hereuncler. However, in the reverse situation 
where a Federal public servant acts to bring about the dismissal of a 
State public servant, the Committee considered that the conduct 
should be left for punishment under State law. 

The conduct in this section is promoting, failing to promote, de
motin~, or discharging, or recommending any of the foregoing, or 
changmg or promising or threatening to change the official position 
or compensation of another. Since no culpability standard is specifi
cally Rrescribed, the applicable state of mind that must be shown is at 
least 'knowing," i.e., that the defendant was aware of the nature of 
his actions.61 The elements that the other person was a Federal public 
servant and that the conduct was performed by an individual "as a 
federal public servant" are existing circumstances. As no culpability 
level is specifically designated, the applicable stnte of mind to be 
proved is, at a minimum, "reckless," i.e., that the offender was aware 
of but disregarded the substantial risk that the circumstances existed. 

The element that the conduct was done "for or because of any per
son's giving, withholding, or neglecting to make a political contribu
tion) " 62 states the particular purpose that must be shown to have ac-

00 The term "federal public servant" Is defined to exclude District of COlumbia public 
servants. 

61 See sections 303(b) (1) and 302(b) (1) . 
.. The term "political contri'buthm" is defined in section 1518 as "anything of value 

u~ed or to be \Ised for the nominlltion or election of any per~on to federnl, stnte, or local 
office." The phrase "anything of value" is defined in section 111 and section 1518. 
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companied the actor's conduct. It is designed to extend the section to 
those instanceE where the defendant acted because of the fact that 
another person, not necessarily the victim, gave, withheld, or neglected 
to make a political contribution. 
4. Jurisdiction 

This section contains no subsection indicating the circumstances in 
which Federal jurisdiction exists over aD offense herein. Accordin~ly, 
Federal jurisdiction is governed by the provisions of sectIOn 
201(b) (2). 
5. Gmding 

.An offense under this section is graded as a Class E felony (up to 
two years in prison). This is generally consistent with the three-year 
maximum now authorized under 18 U.S.C. 606. By contrast, the Na
tional Commission would have reduced the offense toa misdemeanor.63 

SECTION" 1516. SOLICITING A POLITICAL CONTRIBUTION AS A FEDERAL 
PUBLIC SERvANT OR IN A FEDERAL BUILDING 

1. In General 
This section complements the preceding provision. It generally 

makes it an offense for a Federal public servant to solicit a political 
contribution from another Federal public servant, to make a political 
contribution to a Federal public serva.nt who solicits such a contri
bution, or to solicit or receive a political contribution in a Federal 
building or facility. Unlike current law, section 1516(a) (1) (B) 
aUows lllsolicited political contributions by Federal public servants.04 

Although many of the deleterious ramHications of exacting political 
contributions from Federal public servants are covered by the previous 
section, the Committee believes that this section is necessary to protect 
Federa.l public servants from political coercion whether or not the 
coercion ultimately culminates in adverse action affecting employment. 
~. Present Federal Law 

This section consolidates and somewhat modifies 18 U.S.C. 602, 603, 
and 607.65 

.3 See Final Report, § 1533 . 

.. See also Final Report, § 15::14: 
"" It shOUld be noted that title 2, as a result of the recent amendments to the Federal 

Election Campaign Act (P.L. 94-283), contains a number of other prohibitions dealing 
with improper political contributions and related improppr campaign activities that for
merly were in title 18. 2 U.S.C. 441a (formerly 18 U.S.C. 608) places varIous limitations on 
contributions, in connection with a campaign for nomination or election, by individnals, 
candidates, and political parties and committees. Compare Buokley v. Valeo, 424 U.S. 1 
(1976). 2 U.S.C. 441b (formerly 18 U.S.C. 610) prohibits contributions by hanks, labor 
organizations, and corporations. See Pipejitters Looal Uniolt No. 562 v. Unite(l States, 
407 U.S. 385 (1972). 2 U.S.C. 441c (formerly 18 U.S.C. 611) prohibits political contri
butions by government contractors. 2 U.S.C. 441d (formerly 18 U.S.C. 612) prohibits the 
dissemination anonymously of certain types of poUtlcal statements. 2 U.S.C. 441e (for
merly 18 U.S.C. 613) prohibits political contrlbntions by foreign nationals. 2 U.S.C. 44lf 
(formerly 18 U.S.C. 614) prohibits political contrlbntions in the name of another person. 
2 U.S.C. 441g (formerly 18 U.S.C. 615) prohibits contributions of United States or foreign 
currency exceeding $100 to any candidate In a campnign. 2 U.S.C. 441h (formerly 18 
U.S.C. 6171 prohibits frnurlnlpnt misrepresentations by a candidate that he is acting for 
or on beha f of another candidate on a matter damaging to snch candidate. All thpse pro
visions were offenses In tltIe 18. However, as amended and transferred to title 2. they are 
decriminalized exceTJt to the extent that (1) they involve the making. recelvin~ Or re
porting of a contribution or expenditure having nn aggregate annnnl vnlue of $1.000 or 
more. or (2) the offens(' con~lst~ of n knowing nJl(1 wilfful violation of 2 U.S.C. 441 (b) (3) 
(prohibiting coercive solicitations by 11. segregated fund of a labor organization or corpora
tion to he lised for poUtleal purposes). In these instances. the conduct Is pnnlshable 
under 2 U.S.C. 44lj by np to one year In prison and a fine of $25.000 or 300 % of the megal 
contribution or expenditure, whichever is greater. 



497 Section 1516. 

18 U.S.C. 602 punishes by up to three years in prison whoever, being 
a Senator, Representative jn, or Delegate or Resident Commissioner 
to, or a candidate for, Congress, or an officer or employee of the United 
States, "or a person receiving any salary or compensation from money 
derived from the Treasury of the United States," solicits, receives, or 
is in any manner concerned in soliciting or receiving any assessment, 
sUbscription or contribution for any political purpose whatever, from 
any other such officer, employee or person. 

The language "any political purpose whatever" has been broadly 
construed to extend beyond those political purposes controlled by the 
United States and to include a State primary election.GO It has also 
been held that it is immaterial whether the giver and the recipient of 
the contribution believed that it was for the same political purpose j so 
long as the contdbntion was received for a politIcal purpose, the re
ceiver is guilty.67 

18 U.S.C. 603 makes it a three-year felony to solicit or receive any 
contribution for any political purpose in any room or building occu
pied in the discharge of official duties by any person mentioned in 18 
U.S.C. 602, or in any navy yard, fort, or arsenal.°B 

18 U.S.C. 607 punishes by up to three years in prison whoever, being 
an officer, clerk, or other person in the service of the United States, 
gives or hands over to ~my such officer, clerk, or person, or to any Sen
ator, Member of, or Delegate to, Congress, any valuable thing on ac
count of or to be applied to the promotion of any political object. 

There are no cases reported under 18 U.S.C. 607. However, on its 
face, the section appears to prohibit a Federal employee from making 
an unsolicited, voluntary political contribution to an incumbent candi
date for the Senate or House of Representatives. The Committee does 
not propose to continue this aspect of the current law. 

Significantly, the Civil Service Commission takes the position that 
Federal employees are entitled to "make a financial contribution to a 
political party or orE,!;anization." GO Thus, under existing law, a Federal 
employee is apparently free to make a political contribution to an 
incumbent candidate's political committee or party but not to the can
didate himself. One difficulty with the Civil Service Commission com
promise, however, is that such a contribution would appear to be a form 
of "indirect" giving, which is prohibited under 18 U.S.C. 607. More
over, a Federal employee acting upon his right to mak~ a political con
tribution may not appreciate the subleties involved ann as a result lose 
his job.70 

8. The Offense 
Subsection (a) of section 1516 of the reported bill provides that a 

person is guilty of an offense if (1) as a Federal public servant, he (A) 
solicits a political contribution from another person who he knows 
is a Federal public servant, or (B) makes a political contribution 
to another who he knows is a Federal public servant, in response 

00 See United States v. Wurzbao/f, 280 U.S. 396 (1930). 
87 See Brehm v. UllitecZ States, 196 F.2d 769, 771 (D.C.), cert. denied, 344 U.S. 838 

(1952) . 
• s 18 U.S.C. 604 punishes by up to one yenr in prison whoever solicits or receives nny 

assessment, subscription or contribution for nny politicnl purpose from nny person known 
to be entitled to or receiving compensation, employment, or other benefit from a Federal work 
relief or "eHef pl'ogrlllll. It Is the view of the Conl'mlttee that this provision Is unnecessnry, 
overbroad. and constitutionally suspect. Accol'cllngly. it Is not propoRecl to be retnlned In 
the new Code. See also Working Pnpers, p. 818. 

•• See 5 C.F.R. 733. 101(n). 
7. See 5 U.S.C. 70323-7325. 
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to a solicitation, or (2) he solicits or receives a political contribution 
in a Federal building odacility.n 

Paragraph (1) (B) resolves the problem discussed above with re
spect to 18 U.S.C. 607 by focusing solely on the act of solicitation i 
unsolicited contributions are not barred. 

A special definition of "receives a political contribution" in section 
1518 also resolves a separate problem of potential overbreadth regard: 
ing current 18 U.S.C. 603. Under that statute as drafted it could be 
argued that the unsolicited mailing of a political contribution to a 
member of Congress, if addressed to the member's office in a Federal 
building, would, if received by the member, constitute a felony. There 
is patently no rationale for such a result and the law has sought to 
bring the language of the law into conformity with its intent and prac
tical interpretation by defining the phrase "receives a political con
t.ribution" to exclude contributions received by mail which are 
promptly transferred to any account in a campaign depository desig
nated pursuant to section 308 of the Federal Election Campaign Act 
of 1971 (2 U.S.C. 4376) or, in the case of a State or local campaign, 
which are promptly deposited in an account pursuant to the applicable 
State or local law. The definition also excludes other contributions 
which are received by a person designated in accordance with Senate 
Rule XLIX to receive contributions. This allows each Senator to 
designate a limited number of persons to receive unsolicited contribu
tions in a Federal building other than by mail, rather than going 
through the process of requiring that the giver (e.g., a constituent 
appearing at the Senator's office) mail the contribution to a non
Federal address. 

The term "Federal public servant," defined in section 111 (see "pub
lic servant") , has been discussed in connection with the lJreceding sec
tion and that discussion should be consulted here. The definition of 
"Federal public servant" is very broad and extends to government 
contractors,72 As under present law, the definition does not include 
non-incumbent candidates. 

The term "political contribution" is defined in section 1518 as having 
the meaning prescribed in the Federal Election Campaign. Act (2 
U.S.C.431(e».73 

Paragraph (2) carries forward 18 U.S.C. 603. However, there is 
no requirement, as under that current statute, that the building be 
"occupied" by a Federal public servant; 74 it is sufficient if the building 
is a "Federal buHding or facility." 75 

The conduct in paragraph (1) is soliciting or making a contribu
tion. Since no culpability level is specifically prescribed, the applicable 
state of mind that must be proved is at least "knowing," i.e., that the 
defendant was aware of what he was doing.76 The :facts that the per
son solicited (in subparagraph (A») and the person to whom the con
tribution was made (in subparagraph (B» are Federal public servants 

71 "Solicits" is dp.slgned to pnrr, the same meaning as in section 1,511-
'1lI See Working Papers. p. 819; compare United 'States v. B1tI·leson. 127 F. Supp. 400 

(E.n. Ky. 1054). 
73 The F.E.C.A. definition exempt~ volllntary and various types of minor contributions 

from the concept of a political contribution. The Committee believes this to be an appropri
ate definition in this context. as compared with the broader definition of "polltlcal contri
bution" !lJlpllcable to section 1515 . 

• ,. See United States v. Bttrleson, s1tlJra note 72. 
7. The terms "building" and "pubJlc faclllty .. are ,defined in 'Section 111. 
···See sections 303(b) (1) and 302(b) (1) .. 
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are existing circumstances. The culpability is set at "knowing," thus 
requiring proof that the offender was aware of the person's status as a 
Federal public servant. This may well be a higher degree of culpa
bility than is required under existing law.17 However, in the Com
mittee's view this higher level is necessary to avoid unjust results. 
Often contributions are solicited from a large number of persons by 
mail. Mailing lists are purchased and utilized during election cam
paigns, often without being reviewed. The "inadvertent inclusion of a 
Federal employee's business address is not felt to provide a justifiable 
basis for a criminal prosecution. By requiring the solicitor to know 
that the person solicited is a Federal public servant, such a conse
quence is avoided. 

The remaining elements-"as a Federal public servant" and "politi
cal contribution"-are also attendant circumstances. Since, however, 
no culpability standard is specifically set forth, the applicable staw 
of mind to be shown is, at a minimum, "reckless," i.e., that the offender 
was aware of but disregarded t.he substantial risk that the circum
stances existed.7s 

In paragraph (2) the culpability analysis is similar. The conduct is 
soliciting or receiving a contribution and the culpability standard 
is at least "knowing." The facts that the contribution WitS a "political 
contribution" as defined in section 1518 and that the solicitatio}1. or 
receipt took place "in a Federal building or facility" are existing 
circumstances as to which the minimum culpability level that must 
be proved is "reckless." 
4. Affirmative Defense 

Subsection (b) provides that it is an affirmative defense to a prose
cution under this section that both the public servant soliciting a 
political contribution or making a political contribution in response 
to a solicitation and the public servant solicited for or receiving such 
contributions are members of, members-elect of, or candidates for, 
Congress. In the Committee's view, 18 U.S.C. 602, 603, and 607 were 
not intended to prohibit political contributions wholly among mem
bers of Congress, since such contributions are not inherently suspect 
as resting on an implicitly coercive or extortionate basis. This sub
section codifies this understanding and will permit a defense upon 
proof by the defendant that the transaction was wholly between per
sons of the classes described.79 Note that the defense would not exempt 
contributions between a member of Congress and his staff.SO 
5. Jurisdiotion 

This section contains no subsection indicating the circumstances in 
which there is Federa1 jurisdiction over an offense herein. Therefore, 
Federal jurisdiction is governed by the provisions of section 201 
(b) (2). 
6. Grading 

An offense under this section is graded as a Class E felony (up to 
two years in prison) 1 generally preserving the level of current law. 

n See United States v. Scott. 74 F:2d 213. 218 (C.C.D.Ky. 1895). 
"" See sectJons 303(b) (2) nnd 30'2 ('c) (1) . 
.,. See the definition of "affinnatlve defense" In section 111. 
80 The definition of "political contribution," as applicable to this section, Is. however, 

designed to exempt certnln contributions such ns n congressional staff person llslng his car 
to transport his employer to polltlcnl meetings during a campaign. 
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In addition, the administrative sanction of dismissal is provided under 
the Hatch .Act.81 

SEOTION 1517. MAKING AN EXCESS OAlIfi>AIGN EXPENDITURE 

1. In General and Present Federal Law 
This section carries forward 26 U.S.C. 9042(a), part of the Presi

dential Primary Matching Payment .Account .Act.82 
26 U.S.C. 9035 prohibits any candidate from knowingly incurring 

qualified campaign expenses in excess of the expenditure limitations 
under section 320 (b) (1) (.A) of the Federal Election Campaign 
.Act of 1971 (2 U.S.C. 441tl.(b) (1) (.A). The limitation imposed under 
that section is generally $10,000,000 in the case of a candidate for 
nomination for election, and $20,000,000 in the case of a candidate 
for election, to the office of President of the United States. The 
term "candidate" is defined in 26 U.S.C. 9032 (2) to mean an individual 
who seeks nomination for election to be President of the United 
States . .A person shall be deemed to seek such nomination if he (.A) 
takes the action necessary under the law of a State to qualify him
self for nomination for election, (B) receives contributions or incurs 
qualified campaign ex·penses, or (C) gives his consent for any other 
person to receive contributions or to incur qualified campaign ex
penses on his behalf. The term "qualified campaign expenses" is 
defined in 26 U.S.C. 9032(9) to mean a purchase, payment, distribu
tion, loan, adv!),nce, deposit, or gift of money or anything of value 
(.A) incurred by a candidate, or by his authorized committee,83 in 
c01l1lection with his campaign for nomination for election, and (B) 
neither the incurring nor payment of which constitutes a violation 
of any law of the United States or of the State in which the expense 
is incurred or 'paid . .An expense is deemed incurred by a candidate or 
an authorized committee if it is incurred by a person specifically au
thorized in writing by the candidate or committee to incur such ex
pense on behalf of the candidate or committee. 

The first sentence of 26 U.S.C. 9042(a) provides that whoever vio
lates 26 U.S.C. 9035 shall be subject to imprisonment for up to five 
years. The second sentence imposes an identical penalty on any officer 
or member of any political committee 84 who lmowingly consents to 
any expenditure in violation of section 9035. 
~. The Offense 

Subsection (a) of section 1517 provides that a person is guilty of an 
offense if (1) he violates section 9035 of the Presidential Primary 
Matching Payment .Account Act (26 U.S.C. 9035) or (2) as an officer 
or member of a political committel~, as defined in the Presidential Pri
mary Matching Payment .Accounj~ .Act (26 U.S.C. 9032(8», he con
sents to an expenditure in violation of section 9035 of that .Act. 

The term "violate" is defined in section 111 to mean in fact to engage 
in conduct that is proscribed, prohibited, declaredtIDlawful, or made 
subject to a penalty. Thus, paragraph (1) carries forward the precise 
elements (including culpability elements) of 26 U.S.C. 9035 and 
the first sentence of 9042 (a) . 

• , See 5 U. S.C. 73-23-7'325. 
"P.L. 93-443. October 15. 1974 . 
• a The term "authorIzed commlttee"ls defined In 26 U.S.C. 9032(1). 
•• The term "political commIttee" Is defined In 26 U.S.C. 9032 (8). 
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The second paragraph brings forward the second sentence of section 
9042 (a). The conduct is consenting to an expenditure. As no culpa
bility standard is specifically prescribed, the applicable state of mind 
that must be shown is at least "knowing," i.e., that the offender was 
aware of the nature of his actions.s5 The element that the offender is 
an officer or member of a political committee as defined in 26 U.S.C. 
9032(8) is an existing circumstance. Since no culpability level is spe
cifically designated, the applicable state of mind to be proved is, at a 
minimum, "reckless," i.e .. that the offender was consci011s of bnt dis
regarded the substantial risk that he was in such a status.S6 Whether 
a mental state need be shown as to the fact that the expenditure was 
in violation of 26 U.S.C. 9035 is to be determined by reference to such 
provision and not by section 303 ( d) (1) (A). 87 

3. Jurisdiction 
This section contains no subsection stating the extent of Federal jur

isdiction. According1y, Federal jurisdiction is governed by the provI
sions of section 201 (b) (2). 
4. (hading 

An offense under this section is a Class E felony (up to two years 
in prison). This is a reduct.ion from the current five-year maximum 
penalt.y. However, particularly in view of the vastly increased fine 
levels afforded by t.he new Code, the Committee considers this classifi
cation to be a'ppropriate as opposed to the alternative of grading the 
offense as a Class D felony. 

SECTION 1518. DEFINITIONS FOR SUBCHAPTER B 

This section contains definitions applicable to the offenses in this 
subchapter. This terms defined are "anything of value," "federal 
office," "political contribution," and "receives a political contribution." 
The definitions are discussed in relation to the sections to which they 
apply. 

SUBCHAPTER C.-OFFENSES INVOLVING Pnrv ACY 

(SECTIONS 1521-1525) 

Subchapter C contains four substantive provisions designed to pro
tect private communications. The subchapter affords protection not 
only against electronic surveillance of private conversations, but also 
against interference with other forms of private communications such 
as written correspondence. 

Section 1521, in defining the crime of eavesdropping, is the Code's 
basic offense proscribing the interception and disclosure of private oral 

8G See sections 303(b) (1) and 302(b) (1) . 
.. See sections 303(b) (2) and 302(c) (1). 
87 See section 303(n) (2). 
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communications. Related to that section is section 1522 which forbids 
"trafficking" in or advertising eavesdropping devices. Both sections 
along with section 1526, the definitional section, substantially re-enact 
18 U.S.O. §§ 2510-12, enacted June 19, 1968 as part of Title III of the 
Omnibus Orime Oontrol and Safe Streets Act of 1968, insofar as these 
provisions define the crimes of wiretapping and eavesdropping. Sec
tion 1523 creates an offense of possessing an eavesdropping device, with 
intent to use it in violation of either of the two preceding sections. 

Section 1524, structurally similar to section 1521 on eavesdropping, 
makes it a crime for a person to (1) intercept, open, or read private 
correspondence sent to another without the prior consent of the sender 
or the intended recipient; or (2) to disclose or use the contents of pri
vate correspondence knowing that the contents had been intercepted. 
This section broadens the present prohibition in 18 U.S.O. 1702 against 
the interception of mail to include other types of communication and 
also creates a new offense for disclosing 01' using the contents of such 
correspondence knowing it to have been intercepted. Oompleting this 
series of offenses, section 1525 prohibits public servants from revealing 
private information submitted to the government for official purposes. 

SECTION 1521. EAVESDROPPING 
I. In General 

Section 1521 protects the confidentiality of private oral communica
tions by making it a crime to intercept and disclose such communica
tions without authorization. Virtually all concede that the use of wire
tapping 01' electronic surveillance techniques by private unauthorized 
hands has little justification where communications are intercepted 
without the consent of one of the participants.1 Recognizing this 
policy, Oongress enacted 18 U.S.O. 2511 as part of the Omnibus Crime 
Oontrol and Safe Streets Act of 1968, prohibiting the unjustifiable 
interception, disclosure or use of any private oral communications. 
Proposed section 1521 is designed to parallel the purpose and scope of 
current section 2511. 
fJ. Pre8ent Federal Law 

Section 2511 of Title 18, U.S.O., contains the basic prohibition 
against willful interception and disclosure of all wire or oral com
munientions, except as specifically auth<Jrized.2 

In addition to the blanket proscription of 18 U.S.O. 2511(1) (a), 
Oongress included a subsection (b) forbidding the interception of 
oral communications under certain specified circumstances which in 
reality comprise the jurisdictional bases for Federal prosecution. 
Essentially, they relate to the territorial and interstate or foreign com .. 
merce jurIsdiction of the United States. Section 2511 also r>rohibits 
attempts ("endeavors") and solicitations ("procures any other per
son") to intercept. 

:l Report of the Senate Committee on the Judiciary on S. 017 (S. Rept. No. 1097, 90th 
Cong., 2d Sess. 1968). 

2 The "except as otherwise specifically provided" language Is a reference to 18 U.S.C. 
2516 et Beq. which set forth procedures whereby Investigative and law enforcement officers 
may obtain warrants to conrluct p.lectronlc survelllnnce or, In an emergency. may Intercept 
a wire or oral communication without a warrant if an application to do !~ submitted to 
a court within forty-eight hours thereafter. These provisions are continued essentially 
unchanged In subchapter A of chapter 31. In addition. 18 U.S.C. 2511 (e) and (f) expressly 
exempt electronic Interception of foreign intelligence Information purSUllnt to the Foreign 
Intelligence Survelllance Act of 1978 (50 U.S.C. 1801). 
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The scope of sect.ion 2511 is structured by the definitions of the 
terms used in the section. The term "oral communication" is defined 
to mean any "oral communication uttered by a person exhibiting an 
expectation that such communication is not subject to interception 
under circumstances justifying such expectation.1

' This definition is 
derived from Katz v. United States1

3 in which the Supreme Court 
indicated that oral communications were within the protection of the 
Fourth Amendment ban on unreasonable searches and seizures, but 
that the interest in privacy which the A.mendment safeguarded aI?
plied only when the parties had a justifiable expectation that theIr 
communication was not being overheard.4 

The definition of "wire communication" in 18 U.S.C. 2510 is not 
subject to any such restriction. The term is defined as "any communi
cation made in whole or in part through the use of facilities for the 
transmission of communications by the aid of wire, cable, or other like 
connection between point of origin and the point of reception." The 
apparent reason for the distinction is that normally when a person 
communicates by wire (e.g., over the telephone) he can reasonably 
assume privacy, whereas that assumption may often be invalid for 
non-wire communications.s 

The word "intercept" is also defined in section 2510 and means the 
"aural acquisition of the contents 6 of any wire or oral communication 
through the use of any electronic, mechanical, or other device." The 
IV,tter phrase is itself defined to exclude a telephone or telegraph in
strument, equipment or facility furnished to the subscriber or user 
by a communications common carrier in the ordinary course of its 
business,7 or by an investigative or law enforcement officer in the ordi
nary course of his duties.s 

Because of the limitations in the definition of "intercept" and the 
reach of the statute only to wire or oral commtUlications, it should be 
emphasized that many forms of surveillance are not covered.o For 
instance the statute would not reach the interception through visual 
electronic surveillance of a telephone conversation (it not being an 

8389 u.s. 347 (1967l. 
"Cl~nrly a conversation in a crowded restaurant 01' public conveyance woulcl not be 

accompanied by II justiflllble expectation of privacy wherells a conversation In one's own 
home normnlly would he. Closer rases m'e not hn"r1 to Imnglne. Tn one intercBtlug recent 
case, the court concluded that no reasonable expectation of privacy was present where 
the conversation "did not occur in ••• the home of a friend into which appellants had 
been Inviter]," bnt rnther "In tllP hOllsP of complete strnnge,'s to ",hidl n],ppllllnts hnd 
made several suspicious visits and Into which they tried to gain entry by false representa
tions." Unitul State8 v. Pili Kan Lam, 483 F.2d 1202, 1206 (2r1 Clr.). cert. denier1. 415 
U.S. 984 (1974) ; see all'lo People '-. Srrn.to8, 101 Cal. Rep. 678, 26 Cnl. App. 3d 397 (1!l72) 
(conversation between defenr]ant nnd wife OYer telephonp Intercom nt jnll not protf'ctm1) . 

• Rpp UlIiterl StateR Y. Rnl!, 4118 F.2d10ll (!Jth Cir. 197a). As tlwre noted. the definttfon 
of "wIre communication" Is not without amhlgulty. In that case the court held that radio
telephone conversation" are "wlrp communications" If they are carried to or from a land
line telephOne. notwlthstanillng that this construction would apparently mnke crlminnls 
out of sC'ores of rltlzem< who U~ten to n mobile t~lpphonp bnnd or a ~hlp-to·~IWre frequency. 

o The word "contents" Is also (Jefinerl In section 2510 to include any iUformation eOIl
cerning the identity of the partles to such ~ommunication or the existence, substance, 
purnort, or mpanln!!" of the communication. 

1 ~'he exclusion of telephone equipmeut applies to overhenrlngs on an extension telephone 
el'en though no consent Is given. Using this nnalogy. the Fifth 'Circuit in Simpson v. Simp· 
son, 490 F.2d 803 (1974), cert. denied, 419 U.S. 807 (1975), concluded that the statute 
waR not Intruded tf) rea<:'h a telcpllnnr tnp placed by one spouse on the other sllonse's calls 
made from the family telephone which both shared. See also Anonymous v. Anonymous, 
558 F.2rl 677 (2d Clr. 1077). The SIxth Circuit disngrees. Unite(l States v. Joncs, 542 F.2d 
661 (1976). . 

• Hearing nlds and slmll\lr devices are clso excluded when used to correct abnormal 
hearing to uot hrttpr thon normal. 

• See e.g .. United States v. Lee, 274 U.S. 559 (1927) (use of senrchlight at night) ; 
Unite(l St(!.tC8 v. Minten. 488 F.2d 37 14th Clr. 1(73). rrrt. (,pnied, 410 n.S. !lB6 (IQ74) 
(use of binoculars) ; United State8 Y. MiBsle,:. 414 F.2d 1293 t4th Cir. 1969), cert. denied, 
397 U.S. 013 (1070) (naked par) ; He8tel' v. Unite£!, ,"tates, 265 U.S. 57 (1921;) (unaided 
eye). 
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"aural acquisition" of the contents of the same). The relatively nar
row focus of the law was intended to meet the prevalent abuses repre
sented by wiretapping and other kinds of electronic surveillance aimed 
at the aural acqulsition of oral and wire communications. 

Subsection 2511(2) provides a number of exceptions to the general 
prohibition of subsectIOn 2511(1) against intercepting or disclosing 
oral or wire communications. Subparagraph (2) (a) is 9-esign~d, inter 
alia, to enable telephone compames to attach electrolllc deVICes to a 
subscriber's telephone in order to gather evidence that he is evading 
telepholle tolls by using a "blue box" that emits frequencies activating 
the company's long-distance mechanisms while circumventing its bill
ing mechanism.10 

Under this subparagraph, it is not illegal for an employee of a 
communications common carrier to intercept a wire communication in 
the normal course of his employment for the purpose of quality control 
or to protect the carrier's rights or property. Similarly, an officer or 
employee of the Federal Oommunications Oommission acting within 
the scope of his duties who intercepts a communication for monitoring 
purposes is exempted.ll 

The most important practical exception is that in subparagraph 
(2) (c) removing from the statutory prohibition those instances in 
which the interception was done by a person acting under color of 
law with the consent of one or more parties to the conversation. The 
exception is based upon a series of Supreme Oourt decisions inter
pretlllg the Fourth Amendment protection against electronic surveil
lance of conversations as not applying when the surveillance occurs 
with the consent of a party to the conversation. The rationale under~ 
lying the decisions is that the risk of such electronic monitoring is 
qualItatively no different from the risk the monitored party assumed 
when he imparted the information to the consenting party that the 
latter would not inform the authorities; the act of electronically re
cording or transmitting the communication merely preserves the evi
dence III a more accurate form but does not alter the essential nature 
of the transaction as one of misplaced confidence in the listener. Ac
cordingly, such consensual electronic survei1lance does not impinge 
upon the right of privacy secured by the Oonstitution,!'l 

Subparagraph (2) (d) contains a similar exception for persons not 
acting lmder color of law, with the consent of a party to the communi
cation, but qualifies the exception with a provision rendering the 
exemption inapplicable where the interception "is for the purpose 
of committing any criminal or tortious act in violation of the Oonsti
tution or laws of the United States or of any State or for the purpose of 
commHting any other injurious act." The qualification to the consent 
exception was added primarily in orde,r to punish monitoring "for 
insidious purposes such as blackmail (and) stealing business secrets." 13 

It should be observed, finally, that 18 U.S.C. 2520 affords a defense 
"to any civil or criminal action brought under this chapter or under 
any other law" that the defendant relied in good faith "on a court 

10 Sec United States v. Olegy, 509 F.'2d 605 (5th 'Clr. 1975) ; United States v. DeLeeuw, 
368 F. Bupp. 42(1 (Rn. Wis. 1974). 

1118 U.S.C. 2511(2) (b). 
tl See On Leo v. Urnited States, 343 U.S. 74r; (1952); Lope:! v. United States, 373 U.S. 

421 (1903) : United States v. White, 401 U.S. 745 ('1971) ; see also United States v. Osser, 
483 F.2il 727 (3(1 Clr.). cert. clenied. 414 U.S. 1028 (1973); Anslelf v. Stllllolwombe, 480 
F.2d 437 (5th Clr. 1973) : United States v. Santillo, 507 F.2d 1129 (3d Cir. 1975). 

13 See Meredith v. Gavin, 446 F.2d 794, 798 (8th Cir. 1971). 

-------
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order or le~islative authorization." 14 The defense to a civil action 
aspect of tIllS provision is carried forward in section 4103 of the Code. 
The criminal defense aspect has been deleted since it states a classic 
form of common law defense of public authority or reliance on official 
misstatement of law) each of which is continued and specifically re
ferred to in section 501 (see also the report discussing these defenses) . 

Originally enacted in 1934 as part of the Federal Communications 
Act, 47 U.S.C. 605 was amended in 1968 to conform to the Omnibus 
Crime Control and Safe Streets .Act of that year. Prior to 1968 section 
605 applied across the board to all wire and radio communications. In 
its present form, the statute provides: 

Except as authorized by chapter 119, Title 18, no person receiv
ing, assisting in receiving, transmitting, or assisting in transmit
ting, any interstate or foreign communication by wire or radio 
shall divulge or publish the existence, contents, substance, purport, 
effect, or meaning thereof, except through authOl'ized channels 
of transmission or reception, (1) to any person otller than the 
addressee, his agent, or attorney, (2) to a person employed or 
authorized to forward such communication to its destination, (3) 
to proper accounting or distributing officers of the various com
municating centers over which the communication may be passed, 
(4) to the master of a ship under whom he is serving, (5) in re
sponse to a subpoena issued by a court of competent jurisdiction, 
or (6) on demand of other lawful authority. No person not being 
authorized by the sender shall intercept any radio communication 
and divulge or publish the existence, contents) substance, purport, 
effect, or meaning of such intercepted communication to any per
son. No person not being entitled thereto shan receive or assist in 
receiving any interstate or foreign communication by radio and 
use such communication (or any inform at jon therein contained) 
for his own benefit or for the benefit of another not entitled 
thereto. No person having received any intercepted radio com
munication or having become acquainted with the contents, sub
stance, purport, effect, or meaning of such communication (or 
any part thereof) ) knowing that such communication was inter
cepted, shall divulge or publish the existence, contents, substance, 
purport, effect, or meaning of such communica,tion (or any part 
thereof) or use such communicat.ion (or any information therein 
contained) for his own benefit or for the benefit of another not 
entitled thereto. This section shall not apply to the receiving, 
divulging) publishing) or utilizing the contents of any radio com
munication which is broadcast or transmitted bv amateurs or 
others for the use of the general public, or which relates to ships 
in distress. 

The penalty is set forth in 47 U.S.C. 501, which punishes by up to 
one year in prison whoever "willfully and knowingly)' does any act 
proliibited by this chapter.15 The culpability standard has been held 
not to require proof that the defendant knew he was violating the 
law, but only that he knew what he was doing and intended to do what 
he did.1G 

H United, States v. Butenko, 494 F.2d 593 (3d Cir.) (en bano) , cert. denied, 419 U.S. 881 
(1974). 

15 The penalty rises to a maximum of two years in prison for a subsequent offense. 
t. See United, Sta,te8 v. GI'is, 247 F.2d 860. 864 (211 Clr. 1(57) ; see al~o Roberis v. State, 

453 P.2d 898 (Sup. Ct. Alas.), cert. denied, 396 U.S. 1022 (1969). But compare United 
State8 v. Simpson, 561 F.2d 53,61-62 (7th Clr. 1977). 

--------------------
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The legislative history of the 1968 amendment to section 605 "makes 
it clear that Congress intended that the regulation of interception 
of wire communications would be governed solely by chapter 119 of 
title 18." 17 In addition it has been held that (as under 18 U.S.C. 2511) 
interception with the consent of one of the parties to l), communication 
is not within the bar of the statute.1S It is further established law that 
section 605 prohibits interception and divulgence of intrastate as weI] 
as interstate communications.19 

Beyond these few areas, however! uncertainty reigns, particularly 
as to issues concerning the interrelatlOnship of section 605 and chapter 
119 of title 18. Thus, it is not settled whether section 605 applies to 
law enforcement officers; one court of appeals has held recently that 
the legislative history of the amended statute indicates that law 
enforcement officers were meant to be excluded from Section 605 and 
to be covered henceforth solely under chapter 119.20 

Another hazy area surrounds the question whether section 605 pro
hibits either interception or divulgence, or only the combined act of 
interception and divulgence. There is some authority for the latter 
view, which has also been consistently maintained by the Department 
of Justice,U but the Supreme Court has expressly reserved the issue.22 

Similarly beset with confusion is the concept of "divulgence." 
There is authority that "divulgence" does not include disclosure to 
a law enforDement officer, or among such officers.23 But it is not clear 
whether section 605 is violated by an interception of a communication 
and a divulgence of its fruits, without divulging the existence, con
tents, substance, purport, effect, or meaning thereof.2<1 

The use of a pen register has been held not to be a prohibited "inter
ception" under section 605.25 Simila.rly, the impersonation of the called 
party is not an "interception" since that term connotes a situation in 
which by surreptitious means a party overhears a conversation between 
two or more persons.26 

Section 605 has been held to contain an implied exception (similar 
to 18 U.S.C. 2511 (2) (a)) to enable telephone companies to monitor 
calls in order to detect toll frauds, and to disclose the existence and 
tenor of such calls to a law enforcement officer.21 

17 See United States v. Lanza, 341 F. SuPP. 405, 422 (M.D. Fla. 1972); Korman v. 
United States, 486 F.2d P26. 9112 (7th Clr. 1!l73). 

1B E.g., Ratl.oun V. United States, 855 U.S. 107 (1957) ; Hltdson v. Unitecl States, 429 
F.2d 1311 (5th Cir. 1970), cert. denied, 402 U.S. 965 (1971) ; United States v. Bishton, 
463 F.2d 887, 892 (D.C. Clr. 1972) ; compare Lee v. Florida, 392 U.S. 378 (196R)' 

19 See Wells v. United States, 308 U.S. 321 (1939); Lee v. Florida, supra note 18, 
at 382 n.6. 

ro United States v. Hall, 488 F.2d 193, 195-196 (9th Clr. 1973). PrevIously, SectIon 605 
evIdently applled to law' enforcement officers, altho'l/!'h the SlInreme Court In 1908 was 
unable to to discover a reported Instance of a prosecutIon of a law enforcement officer for 
violating Section 605 Rlnrp Its enactm~nt. I"ee Y. Florirla, s!t"nra note 18, at 1186. 

21 See Bu!a.lino v. Miohigan Bell Tel. 00., 404 F.2d 1023. 1027 (6th Clr. 1968), eert. 
denied. 394 U.S. 987 (1969); Om'swell v. Souhwestem Bell Tel. 00., 449 S.W. 211 805 
(Tex. Civ. Anp. 1969) : see also Memorandum for the United States in Ivanov v. United 
States, 494 F.2d 593 (3d Clr.l. cert. denied. 419 U.S. 881 (1974). 

"" Benant-i v. United States, 355 U.S. 96. 100 n.5 (1957). 
"" Cf. United States v. McGUire, 381, F.2d 306, R14-1I1ii (2<1 Clr. 1967), cert. denied, RS9 

U.A. 10113 (HlRS; rr"ited States V • • '(melli. 477 F.2d 999, 1001 (3d Cir. 1973). alE'd. 420 
U.S. 770 (1975) (Interpreting 18 U.S.C. 2510) ; United States v. Zarkin, 250 F. Supp. 
728 (D.D.C. 19R6); sec also United States v. Oovello, 410 F.2d 536, 541-542 (2<l 
Cir.) , cert. denied 396 U.S. 879 (19'69) (ton slips of telephone company showing 
numberR cnlled nnel len/!'th of eonver~ntlon not n problblterl "divulgence" unrler Rcetlon 
605) ; Nolan v. United State8, 423 F.2d 1031, 1044-1045 (10th Clr.). cert. deuled. 400 
U.s. 848 (l970) (same). 

"'Benanti v. United States, supra, note 22, r.t 100 n.5; Memorandum for the United 
States In Ivanov v. United States. supra note 21 . 

.. See Unitec/ States v. New Yorlc Telephone 00., 434 U.S. 159 (1977). The law under 
18 U.S.C. 2510(4) is the same. E.g., United States v. Lanza, supra note 17, at 421. .0 E.g., United States v. Pasha, 332 F.2d 193, 197-198 (7tb Clr.), cert. denied, 379 
U.A. 839 (1!l46). 

2'1 See United States v. Olegg, 81!pra note 9 ; Bubis Y. United State., 384 F.2d 643, 647-648 
(9th Cir. 1967). 
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3. The Offense 
Subsection (a J of section 1521 provides that a person is guilty of 

an offense if he 'intentionally (1) intercepts a private oral communi
cation by means of an eavesdropping device without the prior consent 
of a party to the communication, or (2) discloses to another person, or 
uses, the contents of a private oral communication, lmowing that such 
contents were obtained by conduc.t described in varagraph (1)." 

Although modified in form and condensed, thIS closely carries for
ward the offense, in 18 U.S.C. 2511 and 47 U.S.C. 605. 

The term "intercept" is defined in section 1526 ( d) to mean "to ac
quire the contents of a communication in the course of its transmission 
to a party to tile commlUlication or before its receipt by the intended 
recipient, and includes the acquisition of such contents by simultane
ous transmission or by recQrding." 28 With respect to the deletion of 
the phrase "through the use of electronic, mechanical, or other device" 
from the current definition, no change in scope is made since "by means 
of an eavesdropping device" is part of the description of the offense 
itself. 

The term "eavesdropping device" is defined in section 1526 (c) to 
parallel the definition of "electronic, mechanical, or other device" in 
18 U.S.C. 2510(5). The specific exemption for hearing aids has been 
omitted as unnecessary and redundant. Moreover, the exception con
tained in 18 U.S.C. 2510(5) (a) (ii) has not been brought forward. 
That provision exempted from the definition an instrument "being 
llsed by a communications common carrier in the ordinary course of 
its bllsiness, 01' by an investigative 01' law enforcement officer in the 
ol'c1innry course of his duties." The use of an instrument by a com
munications common carrier exception is codified as a defense in the 
proposed section, discussed inf1'a. The use of such an instrument by 
an investigative or law enforcement officer is covered in the proposed 
code through the general defenses referred to in chapter 5 20 thus 
rendering a separate statement of the exemption in this section super
fluous. For example, although not specifically provided in this section, 
manifestly an interception by a law enforcement agent pursuant to 
subchapter A of chapter 31 would not violate this section, since the 
statutory authority for the conduct would clothe the agent with a 
defense either of exercise of public authority or of reliance on an 
official misstatement of law (if the warrant were to be subsequently 
held invalid). 

The phrase "private oral communication" is defined in section 1526 
(f) as speech uttered by a person exhibiting an expectation that such 
speech is not subject to overhearing, under circumstances reasonably 
justifying that expectation. This is taken virtually vHbatim from 
the definition of "oral communi,cation" in 18 U.S.C. 2510 (2), and thus 
refle·cts the principles of Katz v. United States, supm.30 The definition 

"" The word "record" is defined in section 152G (g) as meaning to "register sound by 
an elp~rrl~n1. merhnni~l\l. or othor d~\'lcp In A manner thnt will pprmit Its reproduction." 
The definition of "Intercept" would reach, for example, a clevlce that enabled a third party 
to llsten to a conversation or part thereof, although not recording or transmitting It. It 
would not, however, cover a "jamming" device, not designed to capture the contents of a 
commll1lication, but to prevent its transmission to another, nor would It cover It "pen 
register," as is explained infra In connection with the definition of "contents." 

20 See section 501. 
30 The. Committee considers that a prison environment Is such that Inmates do not 

ordlnarlly have a reasonable expect_lion of rrlvacy with respect to their conyersntlons. 
See Lanrta v. New York, 370 U.S. 139. 143-14'1 (1962). lIIore-over. a prison officllll who 
intercepted an or.ltl communication by a prisoner pursuant to the authority of a statute. 
or of 1l. regulation 01' rule thereunder, would properly have a defense under sec lion 501 
to a prosecution under this section. 
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of "wire communication" in 18 U.S.O. 2510(1) has been eliminated, 
but no major change in present law is intended or will occur because 
under existing law the interception of even a wire communication must 
be made "aurally," so that the scope of present 18 U.S.O. 2511 extends 
only to oral communications made over wire, such as telephone calls, 
and such communications are within the definition of "private oral 
communication," above.s1 

The term "contents" is defined in section 1526 (b) in nearly identical 
fashion to the definition of the same word in 18 U.S.O. 2510(8). The 
definition applies not only in this subchapter, but also in subchapter 
.A. of chapter 31, and should receive the same interpretation in both 
contexts. The phrase "in tli.e communication itself" 11as been added to 
make it clearer that only the privacy of the actual communication 
itself is being protected. '.rhe language of the definition following that 
phrase does not add to or contradict it, but merely illustrates the kinds 
of information which are included in the term "contents" if the in-· 
formation is in the communication itself. The result is to maintain 
present law to the effect that, for example, a ((pen register" is not 
within the coverage of this subchapter or that of subchapter .A. of 
chapter 3l,32 

The phrase "without the prior consent of a party to the communica
tion" (which allows interception if any party to the communication 
consents, notwithstanding that others may not) is made an element of 
the offense, thus rendering it unnecessary to set forth as a defense the 
provisions of 18 U.S.O. 2511 (2) (c) and (d) embodying similar exclu
sions. However, the Oommittee has consciously determined not to 
reenact the qualification to the consent exemption in subparagraph 
(d), 8upra, which applies when a communication "is intercepted for 
the purpose of committing any criminal or tortious act in violation of 
the Constitution or laws of the United States or of any State or for the 
purpose of committing any other injurious act." 

The "any other injurious act" clause would appear to be too vague to 
withstand constitutional attack in a criminal case. sa Moreover, a per
son, e.g., who recorded a confidential conversation with another for the 
purpose of blackmail, stealing trade secrets, or for the purpose of 
committing any Federal offense, will be guilty under the proposed 
Code (as he would not necessarily be under present law) of an attempt 
(section 1001) to commit the intended offense. 

More basically, however, the Committee does not consider that a 
consensual Hinterception," albeit for a criminal or tortious purpose: 
constitutes an offense against privacy. As the courts have uniformly 
determined, once '(consent" is present-and that term is defined in 
section 111 essentially to include only voluntary and intelligent con~ 
sent-there is no invasion of privacy in the recording or transmission 
of a conversation, but rather only an instance of misplaced confidence 
in the ('intercepting" panty.S4 Accordingly, while the Oommittee con
curs that the motive underlying an interception may be reprehensible 
notwithstanding the presence of Hconsent," it would seem more appro-

III However, the deletion of the definition of "wire communication" and the nppllcatlon 
of the reasonable expectation of privacy concept to such communication does have the 
effect of overrul!ng the decision In Unitea States v. Hall, supra note 5, as to the potential 
lIab!llty of citizens' who Ilsten to shlp-t<rshore or citizens' band radio communications . 

... See also Smith v. Maryland, - U.S. - (decided June 20, 1979). 
33 Cf. Mered-ith v. Gavin, 8upra note 13. 
iH E.g., United States v. White, supra note 12. 
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priate not to punish the interception itself (where consent exists) as 
an offense against privacy, but to permit the conduct to be covered by 
the general criminal attempt section of the Code, and by the tort and 
criminalla w of the States. 

The conduct in paragraph (1) is intercepting a communication by 
means of an eavesdropping device, and in paragraph (2), disclosing, 
01' using, the contents of such a oommunicrution.35 The culpability 
standard is set at "intentionally," thereby requiring proof that the 
offender consciously desired to engage in the conduct. 36 This cup la
bility level carries forward the judicial interpretation of the "will
fully and knowingly" standard applicable under 41 U.S.C. 501 and 
605,37 and would similarly seem to be consistent (although there is 
no case law on the subject) with the "willfully" criterion under 18 
U.S.C. 2510. As it has done throughout the proposed Code, the 
Committee has substituted a more precise, defined term for "willfully" 
in light of the vagueness of the latter and the diverse interpretations 
given it -by the courts;38 

The elements that the communication was a "private oral communi
cation," that the interception was "without the prior consent of a partr, 
to the communication," and that the disclosure was to "another person' 
are existing circumstances. Since no culpability level is specifically 
prescribed herein, the applicable state of mind that must be shown is 
Hrecldess," i.e., that the defendant was aware of but disregarded the 
substantial risk that the circumstances existed. S9 

The final element in paragraph (2) that the contents were obtained 
by conduct described in paragraph (1) is (\n existing circumstance ex
pressly assigned a culpable mental state of "knowing," thus requiring 
proof that the offender was a ware of or believed that the circumstances 
existed.40 By virtue of section 303(d) (1) (B), no state of mind attaches 
to the fact that the conduct was described in paragTaph (1). 
4. De/ewe 

Subsection (b) provides that it is a defense to a prosecution under 
this section that the private oral communication was being transmitted 
over the facilities of a communications common carrier; and (1) the 
defendant was an agent of the carrier, acting in the usual course of 
his employment, who was engaged in (A) service observing for 
mechanical or service quality control checks or (B) any other activity 
necessarily incident to the rendition of service by the carrier or relat
ing to the discovery of theft of the carrier's service; or (2) the defend
ant was acting in the usual course of his employment and was engaged 
in supervisory service observing. 

This is sirmilrur to the defense contained in 18 U.S.C. 2511 (2) (ia) (i) .41 

However, the Committee has narrowed the current defense with respect 
"" Paragraph (2)1 hrings forward the offenses in 18 U.S.C. 2511 (1) (c) and the third 

nnd second to last sentences In 47 U.S.C. 605. 
M See section 302(n) (1). 
37 Unitec! State8 v. GrUl, 8!1pm note 16, at 864. 
38 Sec generally the discussion relating to this issue 1n chaptcr 3 (Culpable States of 

)OIlnd). 
30 See sections 303(b) (2) and 302(c) (1). 
,. See section 302(b) (2). 
U The term "communications common carrier' is defined in section 1526 as having the 

<allle menninA' glypn that term in 47 U.S.C. 153(h). This is the Id,mtlcal dpfinltlon in 18 
U.S.C. 2510 (10), The term "agent" Is defined in .ertinn 111 to inclllne. inter alia, an 
offirer or employee. It .hould be noted that the dpfense In 18 U.S.C. 2511(2) (b) for of
ficers or emplo¥ee. of the Federal Communication. Commi.Rlon acting In the normal 
course of their employment is oreserved by virtue of the gellPral defense recOl!nlzed by case 
law of acting pursuant to public authority. See United States v. Sugden, 226 F.2d 281, 
285 (9th Cir. 1955). are'd. 351 U.S. 916 :1956). 

I 
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to interceptions for the purpose of protecting the rights or property 
of the carrier so as to permit such interception only where it relates 
to "the discovery of the:Jit of the carrier's service".42 For example, 
communications common carrier personnel would not be authorized 
to overhear their employees based upon a suspicion that they were 
planning the destruction of some equipment or an unlawful "wildcat" 
strike. 

Official service observing is a quality control procedure used solely 
by communication common carriers to statistically measure the overall 
speed, accuracy and efficiency of a telecommunication equipment llet
work and work force. This is done on a purely random sampling basis, 
results in the collection of only technical performance data, and in no 
way involves references to the specific work performed by individual 
employees. 

Supervisory service observing is used by communication common 
carriers, public agencies, and business concerns to train and supervise 
individual employees in their performance of telephone service assign
ments. Such supervisory observing is expressly restricted to iInper
sonal business calls which the employee handles on his employer's be
half and is predicated on the actllal consent of the employee to accept 
such supervisory observing as a condition of employment. 

The inclusion of both official service observing and supervisory serv
ice observing as defenses to a prosecution under this section should not 
be regarded as, and is not intended to be, a statement by the Commit
tee that either or both of these practices are Leyond the scope of col
lective bargaining or review by Federal or State regulatory agencies. 
Official service observing has not generally been a subject of great con
troversy. Supervisory service observing, which directly relates to em
ployer-employee relations, has been somewhat more controversial. The 
Committee believes that the use and regulations of these practices 
ought to be the proper subject for labor-management negotiations or 
regulatory agency consideration. 

The Committee also wishes to make clear its intent that a defense 
of consent be available to a defendant, in a prosecution under para
graph (2) for disclosing or using the contents of a private oral com
munication, where although the defendant knew the eommunication 
had been intercepted in violation of paragraph (1), he had the con
sent of a party to the conversation to disclose it. Such a defl mse based 
on consent to the disclosure-which would not affect the ability of the 
government to prosecute and convict the intercepter u1lder paragraph 
(1) where the interception is without the prior consent of a party to 
the communication-is clearly appropriate since it cannot be con" 
tended that a disclosure has infringed upon the privacy of communi
cation where the person disclosing it had the consent of a party to do 
so. Of course the fact that the defense of consent here contemplated 
is not stated explicitly either in this section or in chapter 5 does not 
preclude its assertion or' "~ognition by the courts.4S 
6. Jurisdiction 

This section coutains no subsection setting forth the extent to which 
Feneral iurisdiction attaches to the offense herein. Therefore, Federal 
jurisdiction is governed by the provisions of section 201 (b) (2). This 

.. See, e.g., United Statc8 V. Goldstein, 532 F.2d 1305 (9th Clr.), cert. rlenied. 429 U.S. 
U.S. 960 (1976), sustaining a telephone company interception reasonably incllcated to 
detect theft of the company's service by means of a "blue box" . 

.. See section 501. 
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broad scope of jurisdiction generally carries forward current law 
under 18 U.S.C. 2511 and 47 u.,s.O. 605401 and is in accord with the 
findings of Congress expressed in section 801 of the Omnibus Orime 
Control and Safe Streets Act of 1968.45 Such jurisdiction is in fact 
grounded upon the interstate and foreign commerce clause of the 
Constitution, necessitating control of intrastate communications as a 
means of exerting control over interstate and foreign communica
tions.46 
6. Grading 

A..'1. offense under this section is graded as a Olass D :felony (up to 
five years in prison). This carries forward the present penalty level 
of the offense under 18 U.S.O. 2511 (five years) and recognizes its 
comparative seriousness. The misdemeanor penalty in 47 U.S.C. 501 
(applicable to section 605) was rejected as being too low to deter or 
appropriately punish the conduct prohibited by this section. 

SEarION 1522. TRAFFICKING IN AN EAVESDROPPING DlDVlCE 

1. In General and Present FederaZ Law 
This section forbids trafficking in or advertising of eavesdropping 

devices and codifies 18 U.S.O. 2512. No major modification is i11-
tendecl.41 

That statute punishes by up to five years in prison any person who, 
except as otherwise specifically provided in chapter 119 of title 18, 
"willfully" : 

( a) sends through the mail, or sends or carries in interstate or 
foreign commerce, any electronic, mechanical, or other device, 

4·1 The plenary jurisdiction in this section is in lieu of the "ery broad (but not quite 
plenary) jurisdiction basis in 18) U.S.C. 2511(1) (b) (i-v) . 

.. Th ose findings are as follows: 
Ca) Wire communications are normally condUcted through the use of faclllties which 

form part of an Interstate network. The snme facilities are used fOr Interstate and Intra
state communications. There has been extensive wiretapping carrle!l on without let:al sanc
tions. and without the consent of any of the pnrties to the com'ersatlon. Electronic. 
mechanical. nnd otber Interceptln!( devices are being used to overhpar oral conversations 
made In private, without the consent of any of the parties to such communications. The 
contents of these communlcotlons and e"lrlence derlyed therefrom nrp being URPd by public 
and private parties as evidence In court and administrative proceedings, and by persons 
whose nctlvltles affect interstate commerce. The pORsesslon, manufacture, distribution. 
ad\'ertlslng. and use of these devices are facllItnted by Interstn te commerce. 

(b) In order to protect effectively the privacy of wire nnd 01'01 communlrntlons. to pro
tpct the Integrity of court lind a!lmlnlstrath'e proceedings, and to prevent the obstruction 
of Interstate commerce, It Is necesRary for Congress to define on a uniform basIs the clr
cnmstances and conditions under which the Interception of wire and oral communIcations 
may be authorized. to prohibit any unauthorized Interception of RllCh communIcations. 
Itnd the use of the contents thereof in evidence In courts and administrative proceedings, 

lel Orl!anlzed criminals make extensh'e use of wire and oral communications In tbplr 
crhn!nal activities. The Interception of such communications to ohtnln evidence of the 
commission of crimes or to prevent their commission Is an indispensable aid to law en
forcement and the administration of justice. 

(d) To safegnard tbe prlvncy of Innocent persons. the Interception of wire or oral 
communications where none of the parties to the communication has consenterl to the 
Interception shOUld be allowed only when authorized by n court of competent jurisillctlon 
onrI shonld remain uncler the control flnd Sl1pervlRion of the nuthorlzlng court. Intercen· 
tlon of wire nnd ornl communIcations should further be limited to certain major tYnes 
nf offenses nml RPp~lfl~ ~ntpgorlp~ Of ~rlme with nRRnrnnres thnt the 1lIterN!ptlon Is jURtl
fierl and that the Information obtained therebY will not be mlsnseO. 

,. See Weiss v. Unitel/. Strr·tes, 8upra note lD. Tn Uniterl State.~ v. B'nrroughs, 564 Ir.2d 
1111 (4th Cir. 11>77). the court concluded that Congress could constitutionally annly the 
prol1ibltlons of 18 U.S.C. 2511(1) (n) to reach Interceptions or oral communications by 
prlvnte persons (J.e .• not persons actlnl'l umler rolor of state or Federal law) without re
quiring proof of an effect on Interstate or fOl'el!(n commerce in ench particular case. The 
court he1<1. however. that unoer the curl'pnt statute CongresF. had not "rHainly anll un, 
mlstakably" Indicated nn Intent tn 11IspenRe with the requirement of nroof of a Federal 
nexus In Inrllvlrlual cases. See United States v. Ba·Bs. 404 U.S. :l36. 348 nD7l) ; compare 
Perez v. Un.itc(l 8tntes. 402 n.s. 146 (11')71). By providing plenary jurisdiction over the 
offense. thfl Commltttee overrules the result In BlIl'roUllll.~. 

41 Thp Commlttp.e. however. has severerI out for separate treatment In RPction 1523 thp. 
ofl'ense in 18 U.S.C. 2512 relating to possession of an eavesdropping device. 
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knowing or having reason to know that the design of such ~eyice 
renders it primarIly useful for the purpose of the surreptItIOus 
interception of wire or oral communications; 

(b) manufactures, assembles, possesses, or sells any electronic, 
mechanical, or other device, knowing or havin~ reason to know 
that the design of such device renders it primarIly useful for the 
purpose of the surreptitious interception of wire or oral com
munications, and that such device or any component thereof hUEl 
been or will be sont through the mail or transported in interstatp 
or foreign commerce; or ' 

(c) places in any newspaper, magazine, handbill, or other pub
lication any advertisement of-

(i) any electronic, mechanical, or other device knowing 
or having reason to know that the design of such device 
renders it primarily useful for the purpose of the surrepti
tious interception of wire or oral communications; or 

(ii) any other electronic, mechanical, or other device, 
where such advertisement promotes the use of such device for 
the purpose of the surreptitious interception of wire or oral 
communications, 

knowing or having reason to know that such advertisement will 
be sent through tliemail or transported in interstate or foreign 
commerce. 

There have been few prosecutions under this section.48 One recent 
case construed the phrase "surreptitious interception" in 18 U.S.C. 
2512(1) (c) (ii). The district court had interpreted this to preclude 
advertisements only where they promoted a use of an eavesdropping 
device that would be unlawful under 18 U.S.C. 2511, and hence held 
that it was not an offense under section 2512 to advertise an eaves
dropping device to be used by a party or with the consent of a party 
to a conversation, since such uses fell within the exceptions in section 
2511. The court of appeals reversed, finding that it was Oongress's in
tent to punish the advertising of any device that may be used for 
"secret listening," irrespective of whether such use was lawful. The 
court, finding support for its conclusion in the legislative history, 
reasoned: 49 

The words "surreptitious interception" connote, in plain and 
ordinary usage, "secret listening." The mere fact that a device 
may be used for interceptions that do not violate § 2511 does not 
mean that its manuIacture and advertising are compatible with 
§ 2512. Section 2512(1) (b) prohibits the manufacture; sale and 
rossessio~ of devices primarily useful for the purpose of secret 
mterceptlOn, even though the devices may be used for other 
and lawful interceptions. The intent of Congress is dis
cernible and sensible, and there is no reason to consider the doc
trines that indicate that when plain meaning leads to an absurd 
result it does not signify applicable legislative intent. Similarly, 
there is no anomaly in Congress' apparent attempt, in the ad
vertis!ng prohibiti~n of § 2~12 (1) (c) (ii), to reach promotion of 
a devIc~ for secret mt~rCe}?tlOD., even though the manufacture or 
Ros~essIC?n of the deVICe IS n?t banne~ by § 2512 (1) (b) as one 
prImarIly" useful for secret mterceptIon. It may be unusual but ---=---

48 See. e.R., United States v. Schwella, 569 F.2d 965 (5th Clr. 1978) ; Unite'/' Stntes v. 
Novel. 444 F.2d 114 (9th elr. 1071) ; Unitea StrftcB v. Reerl, 489 F.2d 017 (6th Clr. 1074). 

"Unitea StateB V. Bast, 405 F.2d 138. 141l (D.C. CIl·. 1074) (footnotes omitted). 

- ----------------------------" 
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it is not nnpl'ecedented for Congress to 1?rohibit the advertising 
of a product even though it has not prohIbited the product or its 
use per 8e. An example that looms large currently is the prohibi
tion of advertising of cigarettes on radio and televIsion. 

In United States v. Reed, supra, the court sustained the applica
tion of 18 U.S.C. 2512 (1) (b) to a caSe in which an eavesdropping 
device had been transported in interstate commerce prior to enact
ment of the statute, but had been subsequently purchased in an intra
state transaction by the defendant, who was in the private detective 
business. The court alpo noted that t1le legislative findings accompany
ing the statute 50 would constitutionally support its application to a 
purely intrastate sale or possession. 

Section 2512(2) contains two exemptions from its coverage, as 
follows: 

(2) It shall not be unlawful under this section for-
(a) a communications common carrier or an officer, agent, 

or employee of, or a person under contract with, a communi
cations common carrier, in the normal course of the communi
cations common carrier's business, or 

(b) an officer, agent, or employee of, or a person under 
contract with, the United States, a State, or a political sub
division thereof, in the normal course of the activities of the 
United States, a State, or a political subdivision thereof, to 
send through the mail, send or carry in interstate or foreign 
commerce, or manufacture, assemble, possess, or sell any 
electronic, mechanical, or other device Imowing or having 
reason to lmow that the design of such device renders it 
primarily useful for the purpose of the surreptitious inter
ception of wire or oral communications. 

These exemptions have not yet been the subject of litigation. 
~. The Offense 

Subsection (a) of section 1522 provides that a person is guilty of an 
offense if he intentionally (1) produces, manufactures, imports, 01' 

traffics in an eavesdropping device, knowing that its design renders 
it primarily usei-ul for surreptitious interception of private oral 
communications, or (2) advertises an eavesdropping deVIce, knowing 
that (A) its design renders it primarily useful for surreptitious inter
ception of private oral communications, or (B) such advertising 
promotes the usc of such device for surreptitious interception of 
private oral communications. 

The terms "eavesdropping device," "intercept," and "private oral 
communication" are defined in section 1526 and have been explained 
in relation to the preceding section. No substantive change in exist
ing coverage has been effected in this regard. 

The term "traffics" is defined in section 111 as meaning" (a) to sell, 
pledge, transfer, distribute, dispense, or otherwise dispose of to an
other person as consideration for anything of value; or (b) to buy, 
receive, possess, or obtain control of with intent to do any of the 
foregoing." Thus, overall, this section is somewhat broader than 18 
U.S.C. 2512(1) (b), which uses the verbs "manufactures, assembles, 
possesses,51 or sells." 

'"' I.e., section 801 of the Omnibus Crime Control and Safe Streets .Act of 1068, quoted 
In this report In connection with the discussion of section 1521. 

5~ As to possession, this section Is not as expansive as current law. As previously noted. 
the basic possession offense is reflected in the following section, 1523. 
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The Committee endorses the court of appeals' interpretation in 
United States v. Bast, 8'UP1'a, of the phrase "surreptitious intercep
tion" and intends that it apply also under this statute. 

It should be noted that the offense in paragraph (2) of this section 
uses the word "advertise" in lieu of the phrase "places in any news
paper, magazine, handbill, or otller publication any advertisement," 
which appears in 18 U.S.C. 2512 (1) (c). The word "advertises" is de
signed to be broadly construed so as to reach, for example, the case 
where a brochure is mailed out on request. In this regard, the subject 
bill may somewhat expand the interdiction in present law.52 

The conduct in this offense is, in paragraph (1), producing, manu
facturing, importing, or traffickIn~ in a device and, in paragraph (2), 
advertising a device. The culpabilIty level is designated as "intention
ally," thus requiring proof that the defendant consciously desired to 
engage in the conduct.s3 This culpability standard would appear to 
be consistent with that under 18 U.S.C. 2512 (Le., "willfully"), al
though there is as yet no case law on this issue. 54 

The element that the device is an "eavesdropping device" as defined 
in section 1526 is an existing circumstance. Since rm culpability stand
ard is specifically prescribed in this section, the applicable state of 
mind that must be proved is at least "reckless," i.e., that the defendant 
was aware of but disregarded the substantial risk that the circum
stance existed.5u 

The remaining elements (e.g., that the device's design renders it 
primarily useful for surreptitous interception of private oral com
munications) are also existing circumstances. The culpability level 
is set at "knowing," thereby requiring a showing that the defendant 
was aware or believed that the circumstances exist.ed.50 

3. Defense. 
Subsection (b) of section 1522 provides that it is a defense to a 

prosecution under this section that the defendant was (1) a com
munications common carrier, an agent of such a carrier, or a person 
under contract with such a carrier, and was acting for a purpose set 
forth in section 1521 (b), or (2) a person acting within the scope 
of a Federal, State, or local govemment contract. 

This carries forward without significant change the exemptions in 
18 U.S.C. 2512(2).51 The Committee observes that the term "federal 
... government" does not include a foreign government, so that a 

6. See United State8 v. Ba8t, supra note 49, at 144. The Committee's formulation in 
paragraph (2) also differs from 18 U;S.C. 2512(1) (e) In that the "knowing" standard 
applIes to promoting the use offense whereas no culpabllity is required under existing 
law in this regard. The Committee considers the scienter requirement ns necessary properly 
to define the conduct that should be prohibited particularly since the offense Is punished 
as n serious felony. 

"" See section 802 (n) (1). 
"' Cf. United State8 v. Bast, supra note 49, nt 144. Conceivably, the te .. m "willfully" 

could be construed to mean merely eonsclollbly or deliberately (I.e .. a "knowing" standard 
under the proposed Code). but the Committee has instead required a showing of a desire 
to perform the conduct. 

65 See section 808 (c) (1). 
60 See section 802(b) (2). It should be mentioned that tbe Committee in accordance 

with a general policy decision discussed In relation to chapter 2 (JurIsdiction) has not 
perpetuated the fentul'e of present 18 U.S.C. 2512(1) (b) and (el rel1ulrlng proof of Imo,,·i. 
edl!p. os to tile jnrisilietionol rlement. See sectionR 201 (~) nnd ~Oll (d) (2). 

G1 The term' "communlcatiolls common carder" Is defined In section 1526 Identically to 
Its definltlon In ch~pter 119 of present title 18. See 18 U.S.C. 2,,10(10). The term "Ill(ent" 
Is defined In section '111 to InclUde, infer alia, nn officer or employee. It ShOllld h~ noted 
that the aspect of 18 U.S.C. 2512 (2) (h) establishlnl( a defense for an officer, al(ent, or 
employee, of the Unlted States, a State, or pOlitical subdivision acting in the normal course 
of the activities thereof Is carried forward by the general defenses In s{)ction 501. 
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person who manufactured eavesdropping devices under a contract 
with a foreign government operating under a federal system, e.g., 
Switzerland, would not be protected hereunder. 
4. Juri8diction 

There is Federal jurisdiction over an offense herein in three cir-
cmnstances, as follows: . 

(1) the offense is committed within the special jurisdiction of 
the United States; 

(2) the device is sent through the United States mail, or is 
moved acruss a state or United States boundary, in the commission 
of the offense 58 ; or 

(3) the advertisement is sent through the United States mail, 
or is moved acroSs a state or United States boundary, or is trans
mitted by a communications facility that operates in interstate 

. or foreign commerce, in the commission of the offense. 
The second and third of these in the main carry forward the juris

dictional provisions in 18 U.S.C. 2512.50 The first branch extends cur
rent jurisdiction to include such places as Federal enclaves and various 
vessels on the high seas.no No sound reason exists for preserving the 
gap in this respect in present law. 61 

6. GradiJng 
An ofense under this section is graded as a Class D felony (up to 

five years in prison). This retains the penalty under current law. 

SEOTION 1523. POSSESSING AN EAVESDROPPING DEVIOE 

1. In General and Pre8ent Federal Law 
This offense carries forward in modified form, and with redllCed 

grading, the "possession" offense in 18 U.S.C. 2512 (1) (b). That sta tute 
punishes by up to five years in prison any person who willfully mum
factures, assembles, sells, or possesses an electronic device knowiu g or 
having reason to know that its design renders it primarily usefll'. for 
the surreptitious interception of wire or oral communications. Sel.tion 
1522 of S. 1437 reaches the first three kinds of conduct, and also c( vel'S 
(through the definition of ((traffic") possession of an eavesdrop fling 
device with intent to dispose of it as consideration for anythiu g of 
value. However, section 1522 cloes not extend to the simple posse~ lsio'll 
of an eavesdropping deyice. This section is designed to fulfill that 
function, while narrowing the offense so that it applies only to cor duct 
that is clea.rly wrongful. The problem with the "possession" of :eme 
as drafted in present law is that, by requiring only knowledge or a 
negligent state of mind as to the fact that the design of the device 

r.a The term "commission of the offense" Is defined In section 11l. 
no Although requiring that the jUrlsc1ictlonal circumstance (e.g., mailing) In fact have 

taken place appears to nnrrow the scope of the current statute. It should be noted that a 
manufncturer. for ex"mpJe. wl'o Imows thnt a prohibited envesrlropping' device will be sent 
through the mail or In Interstate commerce will be guilty under the Code of nn attempt 
(section 1001) to vlolilte this sp.ctlon. Thus In nctuality no nnrrowlng of present Jnw in 
this resIlect will occnr. Moreover. pre~ellt lnw cloes not rench, as to Ildvertising. the trnns
mission hy a communlcntlons facility tlmt operates in interstate or forelgll commerce. and 
thllS does not cover. e.g .. advertising un euvcsdronping de"ice over u racllo or television t;tet
work. The Committee deems the e;o;pnnslon of current jurisdiction to be clearlv justified. Note 
that It is not necess"!'v thnt tlle partlculnr trnnsmlsslon be In interstnte commerce, but only 
thnt the fncllity operute In Interstnte commerre for Fedm~ul coverage to exist. 

60 See section 203, defining the speclnl jurlscllction of the United States. 
<JI. Presumably, in Federul enclnves toduy the Federnl government must prosecute eaves

dropping offenses under the Assimilative 'Crimes Act, 18 U.S.C. 13, borrowing sucll State 
laws in this field as may exist. 
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renders it primarily useful for surreptitious jnterception, the law 
purports to punish persons whose possession of such a device is for 
a legitimate purpose other than that for which the device is "pri
marily" useful. The offense in this section is therefore constructed so 
as to require possE'ssion accompunied by an intent that the device be 
actually used in the course of an offense under section 1521 or 1522. 
As drafted, the offense in this section is similar to section 1715 
(Possessing Burglar's Tools). 

{d. The Offense 
Subsection (a) provides that a person is guilty if, with intent that 

it be used in the course of conduct constituting an offense under section 
1521 or 1522, he possesses an eavesdropping device. 

The term "eavesdropping device" is defined in section 1526 and has 
been discussed in connection with section 1521. 

The conduct in this offense is possessing a device. Since no culpa
bility standard is specifically designated, the applicable state of mind 
to be proved is at least "knowing", i.e., that the defendant was aware 
of the nature of his actions. 62 

The element that the device is an "eavesdropping device" is an 
oxisting circumstance. As no culpability level is set forth in this 
section, the .applicable state of mind that must be established is, at 
a minimum, "recldess", i.e., that the offender was aware of but dis
regarded the substantial risk that the device was of tile type covered.53 

The element that the possession must be with intent that the device 
be used in the course of conduct constituting an OffellSe under section 
1521 or 1522 6<b states the particular purpose for which it must be 
shown that the conduct was performed. 
3. Defense 

Subsection (b) provides that it is a defense to a prosecution under 
this section that the defendant was (1) a communications common 
carrier, an agent of such a carrier, or a person under contract with 
such a carri~r, and was in possession of the device for a purpose set 
forth in section 1521 (b), or (2) a person hl possession of the eaves
dropping device within the scope of a Federal, State, or local govern
ment contract. This defense is identical to the one in section 1522, and 
the discussion there should be consulted here. 
4. Jurisdiation 

There is Federal jurisdiction over an oite.nse in this section if a 
circumstance specified in section 1522(.d) (1) or (2) exists or has 
occurred. 
5. G7'ading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This reflects a determination by the Com
mittee that the conduct punished herein is of a more jnchoate nature 
than that proscribed in section 11522 and hence is deserving of less 
severe treatment. 

()2 See sections aOa(b) (1) Ilnd B02(b)(1) . 
• 3 Ree sectIons B03(b) (2) Ilnd 1l02(c) (1). . 
.. The term "constituting an offense" Is flefined In section 111. Note tllat no proof of a 

state of mInd Is requIred with respect to the fllct that the conduct constituting an offense 
was puulshable under sectIon 1521 or 1·522. See sectIon 303(d) (1) (B). 
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SEOTION 1524. INTEROEPTING CORRESPONDENCE 

1. In General and Present Federal Law 
This section is loosely derived from 18 U.S.C. 1702, but has been 

recast in order to parallel section 1521 dealing with interception 
of private oral communications.os 

18 U.S.C. 1702 punishes by up to five years in prison: 
Whoever takes any letter, postal card, or package out of any 
post office or any authorized depository for mail matter, or from 
any letter or mail carrier, or which has been in any post office or 
authorized depository, or in the custody of any letter or mail 
carrier, before it has been delivered to the person to whom it was 
directed, with design to obstruct the correspondence, or to pry 
into the business or secrets of another, or opens, secretes, embezzles, 
or destroys the same. 

The statute is a peculiar amalgamation. On the one hand, it seeks 
to protect the property interest in mail, and so punishes its taking, 
embezzlement, or destruction. On the other hand, the statute is con
cerned with maintaining the privacy of the correspondence, and so 
punishes, by the final clause, the opening of mail. In addition, the 
privacy interest is evident in the specific intent that must be shown 
to accompany a "taking," i.e., "to obstruct the correspondence, or to 
pry into the business or secrets of another." 66 

This section is addressed only to the privacy aspects of 18 U.S.C. 
1702. Theft (and related offenses) involving mail are punishable under 
section 1131 (Theft). Destruction of mail is covered under sec
tions 1702 (A.ggravated Property Destruction) and 1703 (Property 
Destruction) . 

18 U.S.C. 1702 has been construed (in the context of prosecutions fur 
"taking") to extend Federal protection over mail matter from the time 
it enters the mails lmtil it reaches the addressee or his authorized 
agent.07 It has also been held that one may have an intent to obstruct 
the correspondence when mail is sent to a deceased person,68 but not if 
the letter is addressed to a fictitious individua1.69 And it has been uni
formly determined that the practice, long known to Congress, of a 
mail "cover" or "watch," whereby mail carriers record information 
from the outside of the envelope as to name or sender, return address, 
and the like, does not violate 18 U.S.C. 1702.70 

~. The Offense 
Subsection (a) of section 1524 provides that a person is guilty of 

an offense if he intentionally (1) intercepts, opens, or reads private 
correspondence without the prior consent of the sender or the intended 
recipient, or (2) discloses to another person, or uses, the contents of 

tl5 The National Commission proposed a similnr statute. See Final Report. § 1564. 
Il<I See United States Y. Ashford, 5110 F.2d 792,796-798 (8th Cir. 1976) : United States Y. 

Brown .. 425 F.2d 1172, 1176 (9th ·Cir. 1970) ; United States v. Grieco, 187 F. ,SuPP. 597 
(S.D.N.Y.1960). 

07E.g .. ilIna:we!! Y. United States, 235 F.2cl 930, 932 (8th Clr.), eert. denied, 352 
U.S. 943 (1956) ; McOowan Y. United States, 376 F.2d 122, 124 (9th Cir.) , eert. denied, 
389 U.S. 839 (1967). . 

'" Ross v. Unite(! Stntes, 374 F.2d 97 (8th Cir.) eel't. denied, 389 U.S. 882 (1967) . 
.. UnitcflStates Y. GrieCO. supra }lote /l7 (reeoy letter). 
70 See Oohelt v. Unite(/' States, 378 F.2d 751. 759-760 (9th Clr.). eert. denied. :lRO U.S. 

897 (1967). and cases cited therein; Unite(/. States Y. Leonard, 524 F.2d 1076. 1086-1087 
(2d Clr. 1975). 

51-508 0 - 80 ~ 34 
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private correspondence, knowing that such contents were obtained by 
conduct described in paragraph (1). 

This section is worded similarly to section 1521 (Eavesdropping) 
and some of the discussion there is applicable here. For example, the 
meaning of "intercept," which is defined in section 1526, is explained 
in cOlmection with section 1521 and that explanation should be ad
verted to here.71 

The term "private correspondence" is defined in section 1526 ( e) 
to roean a "communication, other than speech" (speech is covered 
under section 1521) , "sent by a person exhibiting an expectation under 
circumstances reasonably justifying the expectation that such com
munication is not subject to being mtercepted, opened, or read until 
received by the intended recipient, and includes mail other than a post 
card, postal card, newspaper, magazine, circular, or advertising 
matter." 

The definition is patterned after that of "private oral communica
tion," discussed in relation to section 1521, which in turn is derived 
from 18 U.S.C. 2510(2) and Katz v. United States.72 The exclusion of 
post cards, postal cards, newspapers, etc., is consistent with the thrust 
of this section to protect privacy; a communication by post card ex
poses the messaO'e to public scrutiny and thus cannot be said to em
body a reasona~le exp('ctadon that the communication will not be 
intercepted or read before reaching the intended recipient. Similarly, 
there is no intent to outlaw the mail "watch" which has uniformly 
been held not to violate either the Fourth Amendment or 18 U.S.C. 
1702. Although information as to the identity of a party and the exist
ence of a communication is within the definition of "contents" in sec
tion 152,6, the term "private correspondence" should be read to exclude 
such information as the name and return address of the sender, ap
pearing on the outside of an envelope, package, or other mail. As with 
post cards, such writings are knowingly exposed to public scrutiny 
and indeed are designed to be read by postal employees. Accordingly, 
as held in United States v. Ohoate,73 it cannot be claimed that an in
dividual has a justifiable expectation of privacy with respect to such 
information. 

Another area in which there is no reasonable expectation of privacy 
with respect to the interception of correspondence is prisoners' mail. 74 

The Supreme Court and others have indicated that, because of the 
need to safeguard the prison institution, all prisoners' mail may be 
opened and inspected, although the conditions and type of inspection 

n However, despite the parallel structure and coverage of sections 1521 and 1524 the 
Committee hns not thought It necessary to extend to the latter the procedural protections 
presently found In 18 U.S.C. 2515-2520. Electronic survefllnnre of private oral converRa
tlons by the government poses n uniquely serIous threat to privncy qualItatively different 
from governmental Interception of most other forms of rommllnlcntlon. Fourtl, Amendment 
considerations will of course continue to govern any attempt by the authorities to "searcll 
ann seize" private corre~pondence. See, e.g., United States v. Van Lcellwcn, 397 U.S. 249 
(1970). And note should be tnken of statutory restrictions such as that contained In 39 
U.S.C. 3fi2:!. wlJlch provides for a rlnss of "letters Realen nj::nlnst Inspection" nnd stntr~ 
further that no letter of such a clnss of domestic origin shnll be opened except under 
nuthorlty of a seRrch wnrrnnt nnthorizen by Inw. or by nn officer or employee of the postol 
servIce for the sole purpose of determining an address at which the letter cnn be deIlvered, 
or pursuant to the authorization of the addressee. 

The definition of "intercept" is such that this olfense will not cover cllsclosure of un
mallen caples of letters, or photocopies or originals of letters obtained after recpipt by the 
nddressees. 

72 Supra note 3. 
72576 F.2d 165, 17:1-182 (9th Clr. 1978), cert. denied, -- U.S. -- (1979). 
7~ The dlsclosnre of the contents of prisoners' correspondence, however, If not justified 

by a legitimate governmental Interest, would raise different ccmAlderatlons. 
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may vary depending, e.g., on whether the mail is to or from an attor
ney or court.15 The Committee therefore does not intend to penalize 
such interception of mail by prison officials in this section. In any 
event, the Committee emphasizes that the common law defenses of 
exercise of public authority and reliance upon an official misstatement 
of law as provided in section 501 apply to all offenses including this 
one.10 Thus, an official who intercepted prisoner correspondence in 
good faith and reasonable reliance on a statute, or a regulation or rule 
thereunder (such as has been published by the Federal Bureau of 
Prisons), would have a complete defense. Similarly, the same type of 
defenses would be available, for example, to an employee of a gov
ernment intelligence agency who inil.>rcepts correspondence in the 
course of foreign intelligence gathering activity with a good faith rea
sonable belief that his conduct was lawful. A fortiori, the conduct is not 
an offense if it is in fact lawful, i.e., the regulations are in fact valid or 
the intelligence activity is in fact lawful. 

The conduct in this offense is, in paragraph (1), intercepting, open
ing, or reading correspondence, and, in lJaragraph (2), disclosing or 
using the contents of correspondence. The culpability level is set at 
"intentional" thereby requiring proof tllat the defendant consciously 
desired to engage in the conduct.17 

The elements that the conduct was "without the prior consent 18 
of the sender or the intended recipient," that the correspondence was 
"private correspondence," and that the disclosure was to "another 
person" are existing circumstances. Since no culpability standard is 
specifically set forth, the applicable state of mind that must be proved 
is, at a minimum, "reckless," i.e., that the defendant was aware of but 
disregarded the substantial risk that the circumstances existed.10 

The element in paragraph (2) that the contents were obtained by 
conduct described in paragraph (1) is also an existing circumstance. 
The culpability is designated as "Imowing," thus requiring proof that 
the defendant at least was aware or believed that the circumstance 
existed. so 

3. De/ense 
Subsection (b) provides that it is a defense to a prosecution under 

this section that the private correspondence was being transmitted 
over the facilities of a communications common carrier and (1) the 
defendant was an agent of the carrier, acting in the usual course of 
his employment, who was engaged in (A) service observing for 
mechanical or service quality control checks or (B) any other activity 
necessarily incident to the rendition of service by the carrier or relat
ing to the discovery of theft of the carrier's service, or (2) the defend
ant was acting in the usual course of his employment and was engaged 
in supervisory service observing. 

r. See Prool!nic~ \. MaI·tine::, 416 U.S. 31l6. 412-414 (1974) ; Wolff v . . McDonnell, 418 U.S. 
539.574-577 (1974) : Taulor v. Sterrctt. 532 F.2d 462 (5th Clr. 1976). 

70 See the dlscu~slon In this report of thc defenses of exercise of public authority aud 
reliance upon an official misstatement of law. 

77 !'lee section 302 (a) (1). 
7B The word "consent" Is defined In section 111 essentially to mean voluntary and Intelli

gent nssent . 
•• See sections 30:l(b) (2) and 302(cl (1). 
00 See section 3"2(h) (2\. By virtue of sectlon 30:1(d) (1) (B), no mental state need he 

established as to the fact that the conduct Is as dpscribed In paragraph (1). 
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This defense was included at the suggestion of the Department of 
Commerce, in order to parallel the defense available under section 
1521 to agents of a communications common carrier with respect to 
the interception of a private oral communication. The defense is war
ranted to avoid application of the section, e.g., to employees who read a 
mailgram in the normal course of their employment. The Committee 
does not intend that such persons.be subject to the penal sanctions of 
this section. Existing law contains no such defense. 

As under section 1521, the Committee intends also that an implicit 
defense be available to a prosecution under paragraph (2) when the 
disclosure or use is with the consent of the sender or intended recipi
ent of the private correspondence, notwithstanding that the contents 
may have been unlawfully obtained under paragraph (1). Plainly, 
where there is consent to a disclosure or use of information in corre
spondence, no offense against privacy has been committed by such 
disclosure or use, even if the original interception of the correspond
ence without consent and hence illegal,Bl 

The Committee also intends that a defense be available, pursuant to 
section 501, when a public servant searches or opens mail pursuant to a 
warrant or statutory authority. As previously noted, 39 U.S.C. 3623 
(d) permits the opening of domestic or first class mail by Postal Serv
ice persOlmel pursuant to a search warrant or for the purpose of deter
mining an address at which the letter can be delivered. In addition, 
19 U.S.C. 482 and implementing regulations permit customs officials to 
open (but not to read) incoming international mail without a warrant 
when they have "reasonable cause to suspect" that the mail contains 
illegally imported mer~handise. This authori,ty, which t)he Committee 
believes is essential to guard ·against the smuggling of narcotics 'and 
other items subject to duty, such 'as cli:amonds, was recently sustained 
'against constitutional c!hallenge by the Supereme Court.82 Any opening 
of mail pursuant to these (or other) statutes or judicial authority, 
even if the statute or judicial order were subsequently declared in
valid, would properly shield the government agent from criminal 
liability uncleI' this section.83 

4. Ju,risdiation 
There is Federal jurisdiction over an offense in this section if the 

private correspondence is mail. This preserves the basic scope of the 
offense in current law. The Committee perceives no need to expand H to 
include other forms of communication, such 'as telegrams. 
o. G-rading 

An offense under this section is graded as ·a CJass E felony (up to 
three years' imprisonment). Although retaining the offense at a felony 
level, the Committee has graded it one class below that of section 1521-
since persons who commit the latter offense constitute a greater menace. 
The National Commission, while also recognizing the distincHon, pro
posed to c1owngmc1e the subject offense to 'a misclemeanor.84 

at Tlle subsequent consent to disclosure, howe7er, wouIc1 not ab~olve a person from lIa
bllft;v for the Initial Interception, opening, or rending under pnragraph (1). 

S2 Unitc(l States v. Ramsp.u. 431 U.S. 60(\ (1977) . 
.. See the clIscusslon of the defense of exercise of public nuthorlt~· nnd reliance on an 

officlnl ml.stnt"ment of Jnw In connection with section 501. 
s< See Final Report, § 1564. 
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SECTION 1525. HEVEALING rHIYATE INFORlVIATION SUB1\UTTED FOR A 
GOVERNMENT PURPOSE 

I. In General 
This section is designed to protect those members of the public who 

are required, for oner-eason or another, to make disclosures of confi
dential information to the government. It is directed at present or 
former Federal puhlic servants who have had access to such informa
tion by virtue of 'their governmellt employment, and who subsequently 
make improper re\T(~lations of thEl information. The National Commis
sion proposed a similar 'Provision. S5 

The Committee concurs with the Commission as to the need for such 
a general statute. The Federal government engages in extensive fact
fuding (e.g., the census) and regulation of business, and as a con
comitant requir.es citizens to submit a considerable amount of private 
information to government agencies. Additional1y, persons seeking 
certain government benefits for which they must make formal appli
cation (e.g., patents) are often required to submit confidential infor
mation. Many public servants have access to this information, and it 
is desirable to safeguard its confidentiality through penal sanctions. 
Such sanctions will help insure the confidence of the public, whose 
voluntary cooperation in providing information to the govern
ment is necessary to the efficient operation of mailY of its regulatory 
programs.ss 

~. Present Fedeml Law 
The pr.illcipal prohibition against disclosure of confidential informa· 

tion is presently contained in 18 U.S.C. 1905, which punishes by up to 
one year in prison: 

'Vhoever, being an officer or employee of the United States 
or of any department or agency thereof, publishes. divulges, 
discloses, 01' makes known in any manner or to any extent 
not authorized by law any information coming to him in the 
course of his employment or ofiicial duties or by reason of any 
examination or investigation made by, or return, report or 
record made to or filed with, such department or agency 
or officer or employee thereof, which information concerns or 
relates to the trade secrets, processes, operations, style of 
work, or apparatus, or to the identity, confidential statisti
cal data, amount or source of an.v income, profits, losses, or 
expenditures of any perSOll, firm-, partnership, corporation, 
or association; or permits any income return or copy thereof 
or any book containing any abstract or particulars thereof 
to be seen or examined by any person except as provided by 
law; .... 

It has been held that this provision bars agencies from disclosing 
information which falls within its scope unless disclosure is independ
ently authorized by law.87 This statute is, however, largely limited to 
information relating to trade secrets and other business information 

as See Final Report, 1371. 
8. See Working Papers, pp, 723-724. 
fJ1 Ghryslcl' Gorp. Y. Brown, 99 s. Ct. 1705 (1979). This bill reenacts 18 U.S.C. 1905 in 

the title 18 appendix. 
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and does not protect against the disclosure of other types of confi
dential information. 

In addition, to the foregoing enactment, Federal law both in and 
outside of title 18 includes a variety of provisions protecting against 
the disclosure of confidential information in relation to particular 
government programs or functions. The following listing is not all
encompassing, but is a fairly comprehensive summary of the areas 
covered.ss 

A. Pi'oteotion of trade secrets 
Confidential information, in the form of trade secrets, is given pro

tection in the areas of insecticides (7 U.S.C. 135b), agricultural prod
uct8 ('"{ U.S.C. 472, 610, 1373,2105,2623), flammability standards for 
fabrics (15 U.S.C. 1193), fair packaging and labelling requirements 
(15 U.S.C.1454), toy safety (15 U.S.C.1263) ,motor vehicle safety (15 
U.S.C. 1401-1402), food and drugs (21 U.S.C. 331, 458, 842, 1037), 
tax matters (26 U.S.C. 6104), occupational health and safety standards 
(29 U.S.C. 664), radiation standards for electronic equipment (42 
U.S.C. 263i) , air and water pollution control devices (42 U.S.C. 1851£-
6,33 U.S.C.1160 and 1163), boating safety (46 U.S.C. 1463), and pipe
lines (49 U.S.C.1681). 

B. Govemnwnt benefits 
'Where certain "benefits" are applied for, confidential information is 

protected in the areas of visas (2 U.S.C. 1202), claims made to the 
Veterans' Administration (38 u.S.C. 3301), application for assistance 
from the Community Relations Service (42 U.S.C. 2000g-2), and 
patents for atomic weapons (42 U.S.C. 2181). 

O. Information required to be gwen to the govemvwnt 
Protect jon here includes the areas of registration of aliens (8 U.S.C. 

1304) ,census information (13 U.S.C. 9,214 (a five-year felony», and 
taxreturns (26 U.S.C. 7213 (a) (1).all 

D. Miscell(]Jneous 
Other statutes protect crop information (18 U.S.C. 1902), informa

tion regarding future action of the Reconstruction Finance Corpora
tion (18 U.S.C. 1904), information aCCJuired by a bank examiner (18 
U.S.C. 1906), information acquired by a farm credit examiner (18 
U.S.C. 1907), information acquired by a National Agricultural Credit 
examiner (18 U.S.C. 1908), and information under the Presidential 
Ejection Campaign Fund Act (26 U.S.C. 9012 (g) ). 

It should De noted that existing laws also safeguard confidential 
information that reJates to the national security (e.g., 18 U.S.C. 798) 
and prohibit speculation by Federal employees based on confidential 
information they have acquired during the course of t?-eir employ~ 
lllent (e.g., 18 U.S.C. 1902-1904·). These four statutes WIll be carried 
forward III the proposed Code, the former in subchapter C of chapter 
11, and the latter in subcha,pter F of chapter 13 . 

.., See also the more detailed list set forth in Working Papers, pp. 726-728. 
so This offense, as amend eel by the Tax Reform Act of 1976 (P.L. 94-455), also pena1!zes 

the diSClosure of "return information", defined In 26 U.S.C. 6103 (b) (2), which may in· 
clude information lIot required to be furnished' by the taxpayer and indeed which ma~' 
have been supplied to the government by someone other than the taxpayer. 

------------------------.----
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3. The Offense 
Subsection (a) of section 1525 provides that a person is guilty of an 

offense if, in violation of a specific duty imposed upon him as a public 
servant or former public servant by a statute, or by a regulation, rule, 
or order issued pursuant thereto, he discloses information to which he 
has or had access only in his capacity as a public servant, that had 
been provided to the government by another person, other than a 
public servant acting in his official capacity, solely in order to comply 
with (1) a requirement of an application for a patent, copyright, 

. license, employment, or benefit, or (2) a specific duty imposed by law 
upon such other person. 

The scope of this section is in some respects broader. and in some 
respects nalTowpr than current law. It is clearly broader in its coverage 
of former pUbllc servants. In the view of the Committee, there is no 
sound reason ·why a former government employee should not be under 
the same penal restrictions as to disclosure of confidential information 
acquired in his official capacity as a present public servant; indeed pro
tection of the confidentiality of information would seem to necessitate 
such coverage in order to prevent an evasion of the disclosure pro
hibition through a termina.tion of employment, contract, or other 
service.Do 

The requirement of a "specific duty imposed ... by a statute, or by 
a regulation, rule, or order issued pursuant thereto" is similar to the 
scope of 18 U.S.C. 1905. However, whereas that statute punishes a 
disclosure whenever it is "not n.uthorized by law," the present section 
somewhat narrows the prohibition to instances in which disclosure 
would violate a specific dutv imposed bv law, thereby "allowing con
sideration of the propriet.y of the disclosure apart from t.he aut.hority 
of law." 91 There is no int.ent by this formulation to modify current 
law to the effect t.hat, where the provisions of another law, such as 
the Freedom of Information Act, authorize the disclosure of infor
mation, no offense under this section is committed by a disclosure in 
compliance therewith. A contrary interpretation would place Federal 
officials acting in good faith in an intolerable position and might 
unnecessarily deter them .from giving full scope to the congressional 
demands for greruter public access to government information.92 Sim
ilarly, this section is not designed to place restrictions on the public's 
access to internally generated government documents. Such docu
ments clearly fall outside the scope of this section since they are 
not "provided to the government by another person, other than a pub
lic servant acting in his official cnpacity". Disclosure of such docu
ments, therefore would not violate this section (although it might: 
of course, violate other statutes or regulations protecting classified or 
confidential information). 

The types of information described in paragraphs (1) and (2) em
brace all the enactments that now exist and are phrased in sufficiently 
generic terms so as automatically to include any other information 

DO Compare section 1356 (Speculating on Official Action or Information), where the 
statute applies for a one-year period after the defendant hilS left public servlpe. 

IJ1 See Final Report, § 1r!71. -C~mment, p. 141; see also Working Pa[lers. I). 724. Narrow 
Ing the prohibition in sectIon l!i25 does not alter the scope and effect of 18 U.S.C. 1900. 

9:l Thus, the defense continued In section 501 of exercise of [lubllc nuthorit;v Is nvallable 
tinder this section. 
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designated as confidential by Congress in the future (or in a reg-ula
t.ion, rule, or order issued pursuant to any such law). While avoidmg a 
multiplicity of narrow criminal provisions outside of title 18, this 
approach thus recognizes that different agencies administering dif
ferent programs may properly have disparate standards regarding the 
disclosure of ronfidential information.os 

With respect to the breadth of this section, it should also be ob
served that the term "public servant" is expansively defined in section 
111 to mean: 

an officer, employee, adviser, consultant, juror, or other per
son authorized to act for or on behalf of a government or 
serving a government, and includes a person who has been 
elected, nominated, or appointed to be a public servant. 

This definition reaches government contractors, as well as part-time 
employees or consultants. 

The conduct in this offense is disclosing information. Since no 
. culpability level is specifically prescribed, the applicable state of mind 

that must be proved is at least "knowing," i.e., that the defendant was 
a ware of tJhe n'ature of his 'actions.04 

The remaining elements are all existing circumstances. Since no 
culpability standard is specifically set forth in this section, the ap
plicable state of mind that must be shown is, at a minimum, "reckless," 
i.e., that the defendant was 'aware of but disregarded the substantial 
risk thai!; the circumstances existed.9S 

4. Bail' to Proseaution 
Subsection (b) of section 1525, provides that it is a bar to a 

prosecution lmder this section that the disclosure was a report of a vio
lation or potential violation of law and was made to law enforcement 
officials authorized to investigate or prosecute such violation.96 

This offense was not intended to be used as a shield to prevent indi
vidual officials from cooperating concerning investigation of criminal 
activities and this defense makes it clear. 
5. Jurisdiotion 

There is Federal jurisdiction over an offense herein if the public 
servant acquired the information as a Federal public servant.97 This 
broad scope of jurisdiction is appropriate in order to further the 
interests sought to be promoted by this section of safeguarding con
fidential information supplied to the government and increasing the 
confidence of persons in governmental integrity. . 

93 UnIllre the National Commission, the Committee has not attempted to define "confiden
tial Information" and anticipates that the term will acquire content from the various 
provisions of law, largely ontside title 18, defining specific kinds of such information. 

'" See sections 303(b) (1) and 302(b) (1) . 
05 See sections 303(b) (2) and 302(c) (1). 
00 Such an amendment was added on the Floor of the Senate to S. 1437 in the 95th 

Congress to provIde a (lefense to prosecution. '.rhe amendment ns offered last 
Congress also included a defense relating to disclosure under the Freedom of Information 
Act 124 Congo Rec. S 17 (January 19, 1978 (daily ed.». That part of the defense has been 
deleted in the reported hill !is covcred by the common law defense of exercls& of public au
thorltv, di~cussecl 8111)rfl, in relation to scction 501. 

07 The definition of "Federnl public servant" excludes District of Columbia public servants. 
See the definition of "pnbllc servant" in section 111. 
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6. Grading 

Section 1525. 
Section 1526. 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This accords with the penalty found in the 
principal anti-disclosure offenses in current law. Although other pro
visions carry different penalties (including some graded as felonies), 
the Committee considers that the one-year penalty is adequate to deter 
violations and is appropriate.98 

SECTION 1526. DEFINITIONS FOR SUBCHAPTER C 

Thjs section contains definitions of several words and phrases used 
throughout this subchapter. These definitions have been explained in 
connection with the sections to which they apply, and there is no need 
for any further discussion here . 

.. See Working Papers, p. 725. 
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CHAPTER 16.-0FFENSES AGAINST THE PERSON 

There are five separate categories of offenses against the person cov
ered in this chapter. Homicide offenses are covered in subchapter A: 
assault offenses in subchapter B; kidnapping and related offenses in 
subchapter C; hijacking offenses in subchapter D; und sex offenses in 
subchapter E. 

SUBOHAPTER A.-HollfIOIDE OFFENSES 

(SECTTONS1G01-1G03) 

This subchapter deals with homicide and includes the offenses of 
murder (section 1601), manslaughter (section 1602), and negligent 
homicide (section 1603). The most significant change from current 
Federal law is the consolidation of first and second degree murder, 
which was suggested by the National Commission. The consolidation 
permits the elimination of vague terms such as premeditation, deliber
ation, and malice aforethought, and allows a more flexible approach 
to punishment.1 

At common law, murder was the killing of a human being with 
"malice aforethought," a term of art encompassing killings done in
tentionally, lmowingly, recklessly, or during the commission of a fel· 
ony.2 The offense carried a mandatory death sentence. In this country 
however, murder was divided into degrees in order to limit the ap
plication of the. death penalty.3 The States today generally define 
first degree murder as a homicide committed either with premedita
tion and deliberation or during the commission of various felonies; all 
other murders arc in the second degree. Almost every State allows n 
jury to find premeditation, deliberation, and even "malice afore
thought" whenever the defendant had time to reflect and <lid reflect on 
the act before it occurred; any interval of time has been held sufficient 
for reflection, including mere seconds.4 Because of this, there is no clear 
line to distinguish the degrees of murder and, in praetice, the jury has 
wide discretion in fixing the degree of the offender's crime. 

The other type of homicide at common law ,ms manslaughter, of 
which there were two classes: voluntary and involnntary. According 

1 See WorkIng Papers, PD, 823-825. 
• See generally Wechsler and Michael, A Rationale Of tile Law of Homioide: T, 37 Col 

L. Rev. 701. 703 (1!337). . 
• The first such statute was passed In Pennsylvania, Laws 1794, c. 267, U, 2. Accord. 

"'Irglnia 2 Stat. At Lnrge (Shepherd. 17913), pp. 5-13. § 1. 2. 
, See Perltlns, Orimilla! Law, pp. 34-35 (2d ed. 1969). 

(527) 
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to the most common defmition, voluntary manslaughter was an act 
of homicide that would have been murder except that the defendant 
acted in the sudden heat of passion caused by adequate provocation. 
Arbitrary rules were evolved by the courts to confine the meaning 
of adequate provocation within strict boundaries. The most. common 
of these are that mere words are not sufficient provocation and that 
the victim, as opposed to third parties, must commit some action 
against the defendant.5 A second kind of voluntary manslaughter 
found in some States is called the misdemeanor-manslaughter rule, 
under which any killing, intentional or otherwise, during the commis
sion of a misdemeanor is manslaughter.6 Involuntary manslaughter, 
by contrast, has been defined as a killing where the defendant com
mitted. the act unintentionally but had a cul1?able state of mind. The 
exact state of mind has been nebulous, varymg between recklessness 
and negligence. 

A thIrd tYJ;>e of homicide, unknown at common law but found in 
many States, IS negligent homicide. Some negligent homicide statutes 
cover all kinds of killings, but others are limited to those caused by 
the operation of vehicles.7 

SECTION 1 601. lIf:URDER 

L. In GeneraZ and Present FederaZ Larw 
This section consolidates a number of present homicide statutes, most 

notably 18 U.S.C. 1111. As previously indicated, the distinction be
tween first and second degree murder has been abolished. The present 
offense covers three forms of homicide offenses all categorIzed as 
murder: (1) knowingly causing another person's death; (2) recklessly 
causing another person's death under circumstances in fact manifest
ing an extreme indifference to human life; and (3) f'.ausing another 
person's death in the course of the commission of certain specified 
Federal felonies, where the victim is not one of the participants in the 
underlying offense. 

18 U.S.C. 1111 is the basic Federal homicide statute applicable 
within the special maritime and territorial jurisdiction of the United 
States.s It follows the common law, defining murder as any killing 
with "malice aforethought," and dividing it into two degrees. First 
degree murder is: 

Every murder perpetrated by poison, lying in wait or any 
other kmd of willful, deliberate, malicious, and premeditated 
killing; or committed in the perpetration of, or attempt to 
perpetrate, any arson, rape, burglary, or robbery; or per
petrated from a premeditated design unlawfully and mali
ciously to effect the death of any human bei~g other than him 
who is killed .... 

All other murders are in the second degree. The penalty for first de
gree murder is death unless the jury qualifies its verdIct. by adding' 

• See generlll1y id. at 53-04. 
• Id. at 73-79. 
Y flee ifl. at 79-82. 
8 See 18 U.S.C. 7. This does not Include the DIstrict of Columbia (Jolt1t8on v. United 

States,225 U.S 405 (1912) I. whIch ba~ Ita own homicIde laws. See 22 D.C. Code 240]-
2405. 
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thereto "without capital punishment," in which case life imprison
ment is mandatory.9 

Under 18 U.S.C. 1111, malice aforethought is an essential aspect 
of both first and second degree murder, but premeditation is an ele
ment only of first degree murder and is generally that which dis
tinguishes the two offenses.1o 

18 U.S.C. 1111 explicitly adopts a doctrine similar to "transferred 
intent" for murder by defining as murder a killing "perpetrated from 
a premeditated design unlawfull;v and maliciously to effect the death 
of any human being other than h'l,m who i8 killed." (Emphasis added.) 
Thus, if a person who intends to kill A accidentally kills B, he would 
be guilty of murder under section 1111 irrespective of whether B's 
death was foreseeable (e.g., if B were standing, unknown to A, in 
another room and was killed by a shot that missed A).ll It should also 
be noted that under the felony-murder rule of this statute, a person who 
plays no role in a slaying may nevertheless be convicted of being an 
accomplice to murder, if, for example, with knowledge of the fact 
that the victim has been killed in the course of robbery, he acts as 
the willing driver of the getaway car.l2 

In addition to 18 U.S.C. 1111, there are a number of more specific 
Federal enactments that punish homieide by incorporating the defini-
tion of murder in 18 U.S.C. 1111. . 

18 U.S.C. 1114 provides that whoever "kills" any person falling 
within enumerated categories of Federal public servants (including 
judges, law enforcement officers, and employees of any correctional 
or penal institution), while engaged in the performance of his of
ficial duties, shall be punished as provided in 18 U.S.C. l111 and 
1112.13 The reference to punishment in effect renders applicable the 
substantive definitions of first and second degree murder in 18 U.S.C. 
1111.14 

18 U.S.C. 1116 (a) provides that whoever kills a "foreign official," 
"official guest," or "internationally protected person" shall be punished 
as set forth in 18 U.S.C. l1l1 and 1l12, except that any such person 
who is found guilty of murder in the first degree shall be sentenced 
to imprisonment for life. 

The terms "foreign official," "official guest," "internationally pro
tected Eerson," and other terms used in the definitions of those terms 
(e.g., 'family," "foreign government," and "international organiza
tion") are defined in 18 U.S.C. 1116 (b). 

18 U.S.C. 1153, the so-caned Major Crimes Act, provides that any 
Indian who commits one of fourteen designated offenses (including 
murder and manslaughter) against another person in Indian country 
shall be subject to the same laws and penalties as all other persons 

o The death sentence has been held invalid under Furman v. Georgia, 408 U.S. 2·38 (1972), 
in light of the Supreme Court's construction of the statute as leaving the deCision whether 
to impose the death penalty to the jury's unbridled discretion. See United States V. Kaisel', 
545 F.2d 467 (5th 'Cir. 1977) : Andres v. United States, 333 U.S. 740,742-744 (194'8). 

lOSee BeardBlee v. United Statell. 387 F.2d 280, 290-292 (8th Cir. 1967). 
11 See Working Papers, pp. 132-133. 825. 
1!!See Long v. United States, 360 F.2d 829. 835 (D;C. Cir. 1966) : Working Papers, 

p. 826. 
10 18 U.S.C. 1112 punishes manslaughter committed tn the special marltlme and terri

torial jurlRdlctlon of the Unitpil StateR anil is discussed In connection with the following 
section. 18 U.S.C. 1113 punishes attempted murder and manslaughter and Is carried forward 
by application of the general nttempt prn\'ision un(\pr seetinn 1001 of the propoHPil Corlp. 

USee Shockley v. United States, 166 F.2d 704,715 (9th Clr.) , cert. denied, 334 U.S. 
850 (1948). 
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committing the above offens~s with~n the exclusive jurisdi.c~ion of the 
United States. In effect, this too lllcorporates the prOVISIons of 18 
U.S.C. 1111.15 

18 U.S.C. 1751 states that whoever, inter alia, "kills" the President 
of the United States, the President-elect, the Vice President, or, if 
there is no Vice President, the officer next in the order of succession 
to the Presidel!cy, the Vice President-elect, or ~ny .individual wh.o is 
acting as PresIdent under the laws and ConstItutIOn of the Umted 
States, shall be punished as provided in 18 U.S.C. 1111 and 1112. 

18 U.S.C. 351, enacted in 1971, is a parallel statute to section 1751 
providing coverage for members of Congress and members of Con
gress-elect. 

49 U.S.C. 1472(k), enacted in 1970, states that whoever, while 
aboard an aircraft within the special aircraft jurisdiction of the 
United States, commits an act which, if committed within the special 
maritime and territorial jurisdiction of the United States, as defined 
in 18 U.S.C. 7, would be in violation of, inter alia, 18 U.S.C. 1111 
and 1112, shall be punished as provided therein. 

In addition to the above statutes, there are a number of other Fed
eral enactments that provide increased penalties for homicides occur
ring in the courSe of other Federal offenses. These statutes can }> .. 

divided into several broad categories: 
(i) Tra'lUJportation in inter8tate, water, and air commerce 
18 U.S.C. 34. This section applies to destruction of aircraft, motor 

vehicles employed in interstate commerce, and their respective ter
minals and facilities. If death results from the commission of the 
offense the penalty is increased to death or life imprisonment. 

18 U.S.C. 832(a). This section covers the transportation of ex
plosives and othpr dangerous materials on carriers of passengers in 
mterstate commerce. If death or bodily injury results, the penalty is 
increased to imprisonment for up to ten years. 

18 U.S.C. 833. This statute penalizes the failure to mark packages 
shipped in interstate commerce containing explosives and other dan
gerous articles. If death or bodily injury results, the penalty is aug
mented to a maximum of ten years' imprisonment. 

18 U.S.C. 834. This statute penalizes the violation of Interstate 
Commerce Commission regulations concerning transportation of ex
plosives and other dangerous articles. The sentence is up to ten years 
in prison if death or bodily injury results. 

18 U.S.C. 837 (b). This section penalizes transporting explosives in 
interstate commerce with intent to destroy specified types of build
ings. The penalty is increased to life imprisonment if death results . 
. 1.8 U.S.C. 844(d). This statute punishes transporting explosives 
ill lllte~st~te commerce with intent to injure any person ~r de~tro:v 
any bUlldlllg. If death results, the penalty is death or life ImprIson
ment. 

18 U.S.C. 844(i). This statute provides. if death results, a maximum 
penalty of death or life imprisonment for the use of explosives to 

16 18 U.S.C. 1152 extends the !(eneral laws of the United States (Including- 18 U.S.C. 
1111 and 1112) to offenses committed In Tndlnn country hy non.TndlnnR ngalnRt Tn(llan~. 
But see New York ex rei. Rail v. Mal·tin. 326 U.S. 496 (1946). holdinlZ that crimes by non
Indians al1ninst non-Indians are not within the scope of 18 U.S.C. 1152 nnd hence must be 
proRecuted by the States. 
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damage facilities and property used in interstate commerce or in ac
tivities affecting interstate commerce. 

18 U.S.O. 1992. This section punishes wrecking trains, terminals, 
and facilities. If death results, the maximum sentence is death or life 
imprisonment. 

46 U.S.C. 170 (15). This statute punishes by up to ten years in pri
son the violation of regulations cQncerning the carrying of explosIves 
on vessels, if death or bodily injury results. 

49 U.S.O. 1472(h). This statute punishes by up to ten years in 
prison the violation of regulations concerning the carrying of explo
sives on aircraft, if death or bodily injury results. 

There are no reported homicide prosecutions under the preceding 
statutes. 

(ii) Use of mails 
18 U.S.O. 1716. This statute makes it an offense to use the mails to 

send to anyone explosives, poison, or other dangerous articles. The 
penalty is increased to death or life imprisonment if death results. 

(iii) Oivil right8 
18 U.S.O. 245. Under this provision, if death results during an inter

ference with designatedl!'ederally protected activities, the penalty is 
increased to life imprisonment. 

42 U.S.O. 3631. Under this statute, if death results from injuring or 
intimidating any person exercising rights under the Fair Housing 
Law, the penalty is increased to life Imprisonment. 

(iv) Other federal offense8 
18 U.S.O. 2113 (e) . This section punishes robbery and related offenses 

against a Federally insured bank or financial institution. The penalty 
is increased to death or a minimum of ten years in prison if any vic
tim of the robbery is killed or kidnapped.16 

18 U.S.O. 844(f). This provision punishes the use of explosives to 
damage United States property. If death results from the acts, the 
offender is made subject to death or life imprisonment as provided in 
18 U.S.O. 34. 
~. The Offense 

Subsection (a) of section 1601 provides that a person is guilty of an 
offense if (1) he engages in conduct by which he knowingly causes the 
death of another person, (2), he engages in conduct by which he causes 
the death of another person under circumstances in fact manifesting 
extreme indifference to human life, or (3) in fact, during the commis
sion of an offense described in sections 1101 (Treason), 1102 (Armed 
Rebellion or Insurrection), 1111 (Sabotage), 1121 (Espionage), 1313 
(Escape), 1601 (a) (1) or (2) (Murder), 1611 (l\biming), 1621 
.(Kidnapping), 1622 (Aggravated Oriminal Restraint), 1631 (Air
craft Hijacking), 1641 (Rape), 1701 (Arson), 1711 (Burglary), or 
1721 (Robbery), that he commits either alone or with one or more 
other participants, he or another person engages in conduct that in fact 
causes the death of a person other than one of the participants in such 
underlying offense. 

The above formulatjon of the murder offenses basically follows the 
recommendation of the National Oommission 17 and merges the offenses 

1. The death penalty. as provided for In 18 U.S.C. 2113 (e), has been declared invalid. See 
Pope v. United States, 392 U.S. 651 (1968). 

11 See Final Report, § 1601. 
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of first and second degree murder. The line between first and 
second degree murder-originally created as a device t? l~~it the 
application of the death penalty-has become blurred by JudIcIal de
cision, principally as a result of the tendency of courts to construe the 
element of "premeditation," which· formally distinguishes the two 
offenses under current law, as being present in first degree murder if 
the design to kill preceded, however briefly, the actual killing.18 In 
addition. even if the test of premeditation were applied so as to dis
criminate more clearly between spur-of-the-moment killings and those 
that are planned, it seems evident that using that factor as a basis for 
~iffere:r:tlati;ng between degrees of murder .is unsatisfactory since some 
ImpulSIVe kIllmgs (e.g., tlie wanton shootmg of a stranger) are more 
heinous than certain types of premeditated'taking of human life (e.g., 
the mercy killing of a loved one slowly dying of a painful and incur
able disease) ,19 

The Committee has also eliminated the concept of "malice" or 
"malice aforethought" in murder. Although originally meaning some
thing similar to a deliberate and premeditated design to take life, the 
concept of "malice" developed over centuries of decisions to include an 
intent not only to kill but to inflict serious bodily harm.20 As such, 
"malice" today is a rather amorphous requirement best replaced,· as 
it has been in many contemporary State penal codes, by a more modern 
and precise culpability scheme. 

Paragraph (1) sets forth the basic murder offense. The conduct 
element consists of engaging in any conduct. Since no culpability stand
ard is specifically designatcd, the applicable state of mind that must 
be proved is at least "knowing," i.e., that the offender was aware of 
the natura of his actions.21 

The element that the conduct. causes the death of another person is 
a result of conduct. The culpability level for this element is specifically 
set at "lmowing," thus requiring proof that the offender was con
scious of or believed that his conduct was substantially certain to cause 
the person's death.22 • 

In paragraph (2) the conduct also consists of engaging in any con
duct. Since no culpability standard is specifically set forth, the appli
cable statc of mind that must be shown is at least "knowing," i.e., that 
the actor was aware of the nature of his behavior.23 

The element that the conduct causes the death of another person is 
It result ~f conduct. Since no culpability level is specifically designated, 
the apphcable state of mind that must be proved is, at !t minimum, 
"reckless," i.e., that t.he off'pnder was tnv::tre of but c1isreO'arded the 
s~bstantial risk that the death of another persOll might ens7Ie, and the 
rISk was such that its disregard constituted a gross deviation from the 
s~andard of care that a reasonable person would have exercised in the 
CIrcumstances.24 

lB See Working Papers, p. 823. 
,. See Working Papers, p. 824; ct. Model Penal Code, Comment, p. 68 (Tent. Draft No. 

9,1959). 
20 See Workln~ PnperR. TIP. 824-R2/i : PerklnR. 8upra, note 4, nt 115-36. 
'" See sections 303(b) (1) and B02(b) (1). The New York City Bar Association's Special 

Committee on the ProlloRed New I"ederal Crlmlnnl Code found It "approprlate to lncludp 
knowing homicide nniler :\furder." Hearings. p. 7745. 

:!!l See section 302(b) (B). 
,. See sections B03(b) (1) and B02(b) (1). 
~'See sections BOS(b) (3) and B02(c) (2). 
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The element that the conduct is performed under circumstances 
manifesting extreme indHrerence to human life, which distjnguishes 
this offense Trom manslaughter as set forth in section 1602(a) (1), is 
an existing circnmstance. However, since it is preceded by the phrase 
"in fact," no state of mind need be proved as to this element.25 

Proof of an intent to kil1, such as by firing a ,,,eapon at an individ
ual, will clearly be sufficient to evideilce an actor's extreme indiffer
ence to humanlife.'26 

Paragl·aph (3) carries forward, in modified form, the doctrine of 
felony-murder. 27 It is derived from New York law,28 which in turn was 
followed by the N ationa] Commission. The N ationo,] Commission, how
ever, combined in one subsection the definition of the felony-murder 
offense and the affirmative defense that mitigates it. The Committee 
has instead separated these provisions so that the offense is defined 
here in paragraph (3) and the affirmative defense that applies to it is 
set forth in subsection (c). . 

At common law the "malice" necessary for murder could be found 
from the fictional intent to kill deemed implicit in the fact that the 
offender was engaged in robbery, rape, burglary, arson, or other com
mon law felony. Since t1le common law felonies were themselves sub
ject to capital punishment, the impact of the felony-murder rule was 
slight. With modern distinctions 111 penalties, however, the rule has 
permitted more severe sentences for certain unintended and even acci
dental killings in the course of crimes which themselves ent.ailed con
siderable risk of physical violence.29 

The doctrine has become somewhat controversial in recent years. 
Some have argued that it should be abolished on the ground that to 
punish the perpetrator, e.g., of a robbery, Tor an unforeseeable death 
occurring in its commission, perhaps even involving a confederate, is 
wholly arbitrary.so Others favor retention of the doctrine on the 
ground that it serves an important public hlterest by deterring crimi
nals from carrying weapons during the commission of felonies and 
thereby preventing serious injnries to innocent victims. 

The Committee, like the National Commission, has taken a middle 
position. Under paragraph (3) herein, the common law doctrine will 
be retained in part, but its application will be limited to a relatively 
few enumerated felonies not involving victims who nre participants 
in the offense,s1 and even in tlhese circumstances, the inherent harsh
ness of the rule will be tempered by the existence of an affirmative de
fense where the victim's death was not reasonably foreseeable. By con
trast, present Federal law under 18 U.S.C. llll·holds all nccomplices 
liable for felony-murder, irrespective of whether the death of the vic
tim was foreseeable, nnd apparently includes liability for the killing 

:u See section 303 (a) ('1). 
"" It Is also Intended that such Indifference be deemed manifested by such acts as set· 

tlnl'( n hullrl\ng on fire without ascertaining whether there were finy occupants or by 811001 
Ing Into a ~trllctllre In whirl! It wns APPArent thnt pPTRon~ con1!1 be pfP"pnt. 

21 This doctrine exists both in common law and in current Federal statutes. It Is 
clearly conRtltutional. Spe. P.g •• Westberry v. Mullaney, 406 F. Supp. 407, 417, n. 11 
(D. Me. 1976), and cases therein cited. 

2S See McKinney's N.Y. Penal Lltw, § 125.25 (1971). 
2. See Working Papers, p. 825. 
"" See "·orklng Papers pp. 825-26; some State codes have abollshec1 the rule or 

'everely limited Its nppllrAtlon. See. e.g .• Ky. Uev. Stat. § 434 A.l-020 (1974) ; WI". Stnl 
Ann. § 940.1 (1974); Colo. Rev. Stat. § 40-3-102 (1971): Mlnn Stat. Ann. I 609.1 R~ 
(1!1f>~): Orp. T!p,<, ~tAt. ~ 1fl~.'15(el (190:n. 

:n. See Working Papers, p. 827. 

51-508 0 - 80 - 35 



Section 1601. 534 

of a fellow participant in the offense. However, the statute is narrower 
than the pre:,ent proposal in listing only arson, rape, burglary, or rob
bery as the underlying offenses that will support an application of the 
felony murder concept.a:? To the offenses presently contained in 18 
U.S.C. 1111 the Committee has added ten others 3a considered to pose 
an equivalent if not greater danger of death to innocent persons. 

The conduct in paragraph (3) consists of two distinct elements. 
The first is that the defendant "commits" one or more of the fourteen 
offenses there enumerated, acting either alone or with one or more 
participants. It should be noted, in discussing this element, that the 
concept of committing an offense specifically includes the attempted 
commission of the offense, the consummation of the offense, and any 
immediate flight from the commission of the offense.34 

The second conduct element relates to how the victim's death is 
caused. Like the conduct in paragraphs (1) and (2), it consists of the 
defendant or any other person engaging in any conduct which causes 
the death of a person other than a participant in the underlying 
offense (e.g., the defendant brandishing a weapon or making a verbal 
threat in the course of a robbery which causes the victim to have It 
stroke and die, or a law enf(}r<'6ment officer s1100ting at the defendant 
as he flees and accidentally killing an innocent bystander). a5 Since no 
culpability standard is specifically prescribed, the applicable state of 
mind that must be shown, is, at a minimum, "knowing," i.e., that the 
person performing the conduct was 'aware of the nature of his action.aa 

The element that the conduct cause the death of a person other than 
one of the participants in the underlying offense is a result of conduct i 
and the element that it occurs "during the commission" of one of the 
offenses enumerated in t.his paragraph is an existing circumstance. 
Since each of these elements is preceded by the phrase "in fact," no 
state of mind need be established with respect to them.sT 

3. Defense 
Subsection (b) provides that it is a defense to a prosecution under 

subsection (a) (1) that the death was caused under circumstances, ror 
which the defendant was not responsible, that (1) caused the defendant 
to lose his self-control, and (2) that ,,-ould be lIkely to cause an ordi
nary person to lose his self-control to at least the same extent. 

As will be seen in connection with the following section, the offense 
of manslaughter under section 1602(a) (2) is defined as conduct 
amounting to murder under section 1601 (a) (1) except for the exist
ence of circumstances constituting the defense that is here provided. 
This defense thus distinguishes murder from manslaughter under 

"" See Working Papers, pp. 826-827. 
33 I.e., treason, armed rebellion or Insurrection, sabotage, espionage, escape, murder, 

malmlngl Iddnapping, aggravated criminal restraint. nnd aircraft hliacklng. The New 
York City Bar Association's Special Committee specifically encouraged the inclUSion of 
nlrcrnft hijack!nlt In this list. Renrinlts. P. 774ft 

'" See the definition of "commission of an offense" and Its variants in section 111. 
as The National CommiSSion restricted liability to cases where the death was directly 

cRused by the defendant or a partlciuant In the underlying otl'enHe. There seemed no renson, 
however, not to InClude Instances where tile death Is brought about by an innocent llarty, 
given that lark of foreseeabflJty of the result renders the defendant Immune from convic
tion for murder. In Bome Instances the offense may be so fraught with risk of death (e.g., 
attempted sabotage of a heavIly guarded warship) at the hands of a non-participant that 
a risl, of death to alLlnnocent victim by third party I. a foreseeabl~ consequencp of thp 
crimInal vl'ntnrp. 

so See sections 303(b) (1) and 302(b) (1). 
37 See section 303(a) (2). 
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the proposed Code. It relies, in effect, on the common In:w: doctrine 
of n.dequute provocation to reduce the level of homICIde from 
murder to mnnslauO'hter where the accused acted knowingly to cause 
another's death butdid so because of u loss of self-control induced by 
the surroundinO' circumstances, for which he was not responsible. The 
defense is not ~ade available, however, where the defendant WIlS a 
person of unusual irascibility or sensitivity to provocation. Rather, 
the reasonableness of his loss of control is an implicit element of the 
defense and is tested by the standard, set forth in subparagrn.ph (2), 
of whether an ordinary person would have reacted to the circum
stances so as to lose his control to at least the same degree. It is im
porta11t to note that such a passionate reaction 38 may be directed 
aO'ainst n.n innocent party and is not limited to retaliation n.gn.inst. the 
p~ovoker.39 Indeed, an ruttack upon a third party would arguably be a 
strong indication t.hat the accused actually lost his self-contro1.4o 

The Committee intends that the question of what constitutes ade
quate provocation in the context of this defense be determined by the 
finc1er of the facts on. tIle basis of an evaluation of all the circumst:1llces 
without encumbrance by artificial doctrines, invoked in the past by 
s.ome courts, such as, that words n.lone may never be sufficient provoca
taon to reduce murder to ma;nslaughter.41 

Once the defense is snfficiently raised, the govenmlent will bear the 
burden of disproving it beyond n. reasonable doubt. Although the 
questions whether the defendant lost his self-control n.nd why are 
often peculiarly within his knowledge so 'as to make it difficult at 
tjmes for the government to negative an assertion of this defense 
beyond a reasonable doubt, the OommHtec considers that mn.king the 
defense "affirmative" w-Quld, although not unconstitutional,42 tend to 
place an lmdue strn.in on the defendant's right to testify, in view of 
the fact that evidence establishing the defense to murder in this sec
tion may substantin.llycontribute to a finding of a guilt nnder section 
1602 (Manslaughter). 
4. AffirmatiIVe Defense 

Subsection (c) provides that it is an n.ffirma,tive defense to a 
prosecution under subsection (a) (3) thn.t the death wn.s not a reason
ably foreseeable consequence of either the underlying offense or the par
ticular circumstn.nces under which the underlying offense was com
mitted. 

This prevision is designed to mollify the traditionn.l effect of the 
felony-murder rule by removing 1iabHity for a den.th cn.used in the 
courSe of committing a felony (of the enumerated kindS) where the 
death was not reasonably foreseeable. In the opinion of the Committee, 
where the death is shown not to have been reasonn.bly foreseeable, the 
wrongfulness of th£' defendant's ('ondnct hl part.ic1pating in a felony 

38 The reo.ctlon is not limited to rage or anger and may include other passionate states 
of minr] ~uch os fear or terror Sec Stevensol' v. United Ntates, 102 U.S. 311l. :120 (l80n). 

"" See Working Papers. pp. 828-820. 
,. Spe O'Regan, lltcHl'uct Pl'o'Vocatiol~ a.1IG Mis(lircated Rctaliat-ion, 1968 erlm. L. Rcv. 

319. :123. 
<lE.g. Allel' v. United State8, 164 U.S. 492. 497 (1896) ; United. State8 v. Lewis, 111 F. 

n30 (w.h. 'I'ex. 1001) ; ~ee o.l~o Perkins 81/pra nnte 4, at fl4-A9. That the "mere words" doc
trine is of dubious merit is indicated, amonl( other thlnl1s. bv o.n exceptIon tho.t hus been 
co.r,ed ollt for ~o-co.lled "Informationnl" words (e.g .. that the cleclarant jnst raped the 
def('ndnnt'~ rlau!!hterl. a~ OPflO~prl to "in<nltln!l''' words. See Perkins, supra, at 62 . 

.. See ,Patterson v. New York, 432 U.S. 197 (1977). 
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and to that extent causing the ensuing death is not sufficient to justify 
liability for homicide. In this respect, the affirmative defense here pro
posed will place the law of felony-murder on a somewhat comparable 
basis with present principles regarding liability in conspiracy for the 
acts of a co-conspirator, where the doctrine has always-reqUIred that 
the act be a reasonably foreseeable consequence of tl1e unlawful agree
ment:13 Unlike in conspiracy, however, where the sole focus is on .the 
defendant's liability for the acts of his co-paI'ticipants, the affirmative 
defense afforded here to murder is available even if the defendant 
himself, rather than an accomplice, caused the de.ath.44 

The defense suggested by- the National Commission (which was 
drawn almost verbatim from New York law) focused in part on the 
defendant's reasonable belief that no other participant was armed or 
intended to engage in conduct likely to result in death or serious 
bodily injury.45 The Committee, however, has drafted the defense so 
that it concentrates on the objective foreseeability of the death 
resulting from the manner in which the offense was committed. The 
Committee's proposed defense is therefore directed only to the rela
tively bizarre instance where the causal connection between the offense 
and the death is attenuated. 

The defense is made "affirmative," thus requiring the defendant to 
bear the burden of proving all of the elements thereof by a preponder
wce of the evidence.46 This conforms to the recommendations of the 
National Commission and to the New York law.41 The Committee con
sidered it proper to place upon the accused, in a case where a death 
has resulted from his participation in a felony, the burden of estab
lishing that the death was not a reasonably foreseeable consequence 
of his conduct. 
6. J u1'isdiotion 

There is Federal jl1risiliction over an offpm;e df\Rrrihed in this sec
tion in six basic circumstances. The first is if the offense is committed 
within the special jurisdiction of the United States. The special juris
diction is defined in section 203 and includes the special maritime, 
special territorial, and special aircraft jurisdictions. These in turn arc 
defined in terms virtually identical to 18 U.S.C. 7 and 49 U.S.C. 
1301 (32), which represent the current jurisdictional extent of the mur· 
der offenses described in 18 U.S.C. 1111 and 49 U.S.C. 1472(k). 

The second circumstance exists if the offense is committed against: 
(A) a United States official; (B) a Federal public servant who is en
gaged in the performance of his official duties and who is a j1idge, a 
juror, a law enforcement officer,48 an employee of an official detention 
facility, an employee of the United States Probation System or a 
person designated for coverage under this section in regUlations 
issued by the Attorney General; (C) a foreign dignitary, or a 

'" See Pinkertol~ v. United States, 828 U.S. 640, 64'1'-648 (1946). The so-called "P.tnlcer
tOIt" rl1lel~ carried iorwnrrlln thr PI'opos('d Cnril' ill ~ertlon 401 (b). 

,. However, as a practical matter, It seems clear that the defense will be h'voked most 
often with respect to a death brought about by another person during the conllnlsston of 
the crime. 

,. See Flnal Report, § 1601( c). 
is See the definltlon of "affirmative defense" In section 111. Shifting the burden of 

proof to the defendant In this context Is constitutional. Patterson v. New Yorlc, Blilu'a 
note 42, at n. 15. 

,7 Sec Final Report § 1061: the use of the affirmatIve defense approach was endorsed by 
the New York City Bar Association's Special Committee all the Proposed Ncw Federal 
Crlmlnnl f!nOp. 'f!'parlnga, n. 774fl 

i8 See UnUed States v. Reid, 517 F.2d 953. 960-964 (2d Clr. 1975). 
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member of his immediate family, who is in the United States; 
CD) a foreign official who is in the United States on offici a] business, 
or a member of his immediate family who is in the United States in 
connection with the visit of such official, (E) an official guest of the 
United States, or (F) an internationally protected person. 

The term "United States official" used in subparagraph (A) is de
fined in section 111 to mean a Federal public servant who is the Presi
dent, the President-elect, the Vice President, the Vice President-elect, 
a Member of Congress, a member of Congress-elect, a Justice of the 
Supreme Court, or a member of the executive branch who is the head 
of a department listed in section 101 of title 5, United States Code. 
This definition embraces the categories of persons for whom Federal 
homicide coverage exists under 18 U.S.C. 351 and 1'751. To such exist
ing coverage the Committee has added Supreme Court Justices and 
members of the cabinet, since these officials are also properly within 
the scope of Federal protection against murder. ' 

SubparaO'raph (B) is a moderate extension of the present scope of 
18 U.S.C. 1114. The terms "judge," "juror," "law enforcement officer," 
and "official detention" are defined in section 111. To provide 
a workable mechanism for extending Federal murder protection to 
miscellaneous additional classes of persons whose occupational re
sponsibilities may place them in positions of danger-and for keeping 
such coverage current with changing needs--the Committee has pro
vided that the Attorney General may designate other classes of per
sons for such ~overage in regulations.49 It shoulcllbe noted that all 
categories of persons included in subparagraph (B) are covered only 
if the killing occurs while they are engaged in the performance of 
their official duties. 50 

SubJ:'::..tagraphs (C), (D), (E), and (F) together carry forward the 
jurisdictional reach of 18 U.S.C. 1116. The terms "foreign official," 
"foreign dignitary," "internationally protected person," "official guest 
of the United States," and "immediate family" are defined in section 
111 and have virtually the identical meaning as the comparable terms 
defined in 18 U.S.C. 1116 (b). 

The third circumstance occurs if the offense is committed by trans
mitting through the United States maH 'a clangerous weapon. 51 This 
carries forward the jurisdictional reach of 18 U.S.C. 1716. The term 
"dangerous '\Yeapon" is defined in section 111 and includes an explosive 
n,nd a destructive device. 

The fourth circumstance arises if the offense is committed as consid
eration for the receipt of anything of pecuniary value, or of a promise 
to pay anything of pecuuiary value, and (A) the United States mail 
or a fa~ility in interstate or forei~n commerce is ";lsec1 in the planning, 
promotIon, management, executIon, consumlnatlOn, or concealment 
of the offense: or in the distribution of the proceeds of the offense, or 
(B) movement of a person across a State or United States boundary 

•• See also section 1611 (c) (2) (B) (r4aiming). Categories of persons covered by present 
18, U.S.C. 1114 illustrate the tyneR of Johs routemplatcil for pt'otection uneler re~ulatlons . 

•• If such a person Is k11led while en!;ri!;c(l in personal matters, and the killln~ occurs 
In retaliation for an official action token by such person or because of such person's status 
as a public sen'nnt, co\'era~(> nnner section HiDl wO'lld exist bv virtue of til" anclllnry 
jurlscllctlon proviSion in subsection (el) (4) whlrh pprmlts prospcution of a murner occur· 
ring In the course of an offense nnder sectIon 1358 (Retaliating against n Pnbllc Servant). 

m. This basis for Federal jurisc1ictloll was incorporated at the suggestiou (If the New York 
City Bar Association's Speclnl Committee. Hearings. p. 7747. 
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occurs in the planning, promotion, management, execution, consum
mation, or concealment of the offense, or in the distribution of the 
proceeds of the offense. 
T~e jurisdictional base is new and. is designed to c~eate Federal 

cogmzance over certain murder-for-hIre offenses, partlcularly those 
associated with organized crime. The proposal has the strong support 
of the Department of Justice. Although no comprehensive or precise 
data on contract murders are available, the number of such crimes 
that occur in our society each year is substantial. The F.B.I. has ad
vised the Oommittee that in Ohicago alone between 1974 and the 
present more than fifty murders have occurred having organized crime 
overtones. Moreover,' murder-far-hire offenses associated with orga
nized crime unfortunately enjoy a comparatively low solution rate. 
The Oommittee shares the belief of the Department of Justice that the 
creation of Federal jurisdiction in this area may help bring about a 
significant improvement in this area, since the F.RI. often has the 
unique v,bility, through its Imowledge of organized crime groups and 
its nationwide jurisdIction, to solve organized crime related murders. 

The jurisdictional base included in this section is patterned upon the 
Travel Act (18 U.S.O. 1952) as incorporated by the Oommittee in the 
arsOn (section 1701 (c) (8) and (9» and gambling (section 184:1(f) 
(2» areas, among others. The second branch of the base, involving 
interstate movement of a "person", is intended to include situations in 
which it is the victim who travels.52 The key term "anything of pecu
niary value" is defined in section 111 to mean anytlllng of value in 
the form of money, a negotiable instrument, a commercial interest, or 
anything else the primary significance of which is economic advan
tage, or any other property or service having a vnlue in excess of $100. 
This will clearly enable coverage of murders pe'rformed by paid "hit 
men" or contract killers. Moreover, even if a mnrder is committed by 
a member of an organized crime group for no immediate compen
sation, the concept of "anything of pecuniary value" will reach the 
conduct if it can be shown that the murder was committed in the 
reaBonable expectation of enhancing the person's prospects for promo
tion or other economic advantage within the organization . 

. The fifth circumstance is if the offense is committed on a railroad 
vehicle operating in interstate or foreign commerce. This also is new 
since, although Federal law currently covers u. death occurring in the 
course of wrecking a train, it does not extend to murders committed 
on trains moving III interstate or foreign commerce that are not linked 
to a train wrecking offense. The rational for the creation of Federal 
jurisdiction here (as well as in the assault Imbchapter) is that the 
lllterstate movement of the railroad conveyance may make the deter
mination of local jurisdiction over the offen&~ difficult and cloud the 
p~ospects for a successful investigation and prosecution of the crime. 
SImIlarly, by virtue of paragraph (e) (1), }'ederal judsdiction will 
apply to murders committed aboard aircraft'\) hile in flight. 

The problem of vandalism on the nation's railroads continues to 
~ro.w worse each y~ar. There are estimates {)f approximately 40,000 
lllCldents of vandahsm each year on the railroads. Many passengers 
and employees have been killed or seriously injured over the years 

6!l Compare Rewis v. UnUea Statu. 401 U.S. 808 (1911). 
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because of persons shooting at trains, or throwing lethal objects at 
trains. Moreover, property losses from tl11!Se acts cost the railroads 
millions annually. 

There are three Federal statutes covering- this problem in a very 
limited way. Sef'tion 2181 of Title 115 of the U.S. Code proscribes acts 
of willful destruction or injury to property moving in interstate com
merce. Section 1991 of Title 18 makes it a crime to enter a train to 
commit unlawful violence and section 1992 relates to the prohibition 
of wrecking a train. None of these statutes meet the major problem 
of persons shooting and throwing objects at trains along; railroad 
rights-of-way. Many States have laws cOVE'ring this problem. Un
fortunately the States have been ine:ffective in enforcing these laws 
against railroad vandals. Based npon the available statistics only 10 
percent of the vandals are arrested at the State level fo-r shooting- or 
stoning of trains. 'Ve do not suggest that mn,kinp: snch acts a Federal 
crime will eliminate the problem. However, we feel that the Federal 
presen~e with additional enforcement machinery willl'ec1uce the grav-
~~~ . 

This is not a new subject before Congre8s. Similar type legislation 
has been pending before this Committee for ll}ally years. The Com
mittee reported out a bill in 196'7 which passed the Senate. It would 
have accomplished substantially the same thing as contained in this 
section. The House took no action on the measure. In connection with 
the above-mentionecl bilI this Committee observed in 1967 that: 

Incidents of stoning and shooting at trains, as well as other 
acts of vandalism, are becoming more numerous in all parts of 
the country. Despite the e:fforts of the railroads and local au
thorities, the situation is growing worse. Althougl1 there has 
been an increase in the number of persons apprehended for 
vandalizing trains, the number of trains vandalizecl and the 
number of persons injured as a result thereof has increased. 
(S. Rept. 90-629, Oct011er 11, 1967, p. 1). 

Since then notl,ing has changed for the better. In fact, the acts of 
vandalism continue to increase. 

This section is not intended to preempt State and local laws cover
ing vandalism on the nation's railroads. There will be concurrent 
iurisdiction over this iml)Ortant matter. 
. The sixth circumstance exists if the offense occurs during the com
mi::sion 58 of one or more enumerated offenses. This repres~nts an appli
cation of the concept of ancillary jnrisdiction c1iscnssedln connection 
with chaptE'1" 2. Instead of adopting the technique utilized in hap
hazard fashion in current law of increasing the penalty for a death 
occurring in thE'. courSE' of certa.ln FeCieral offenses (e.~ .. bank robbpry 
under 18 U.S.C. 2113), the offense of murder occurrmg in such cir
cumstances is made subject to Federal prosecntion as a separate o:ffense. 
This has the advantage of, among other things, permitting more 
rational gradi~ of offrnsps and imposition of sentences. It also enables 
an offender to be tried and punished for his entire course of conduct 
rather than for only the underlying offense. The twenty-seven o:ffenses 

r;:J See the definition or "commission of an offense" In section 111. 
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enumerated in this paragraph as affording a basis for the assertion of 
ancillary jurisdiction are identical to those contained in section 1611 
(Maiming) and were selected because of the likelihood of a murder 
being perpetrated in the course"of their commission. The fact of com
mitting one or more of the enumerated offenses (e.g., interfering with 
civil rights, kidnapping, or sabotage) is deemed to provide a sufficient 
Federal nexus and interest for Federal jurisdiction to be asserted over 
any concomitant murder offense.G4 

In addition, it should be noted that by operation of sections 201 (b) 
(1) (B) and 204, extraterritorial jurisdiction exists as to a number of 
the foregoing situations (e.g., where the victim is a United States 
official or a Federal public servant outside the United States for the 
purpose of performing his official duties (section 204 (It) (1), (2», or 
is an internationally protected person (section 204 (j) ). See also sec
tion 204 (h) and (i). 
6. Grading 

An offense under this section is graded as a Olass A felony, carrying 
a maximum life sentence. 

SECTION 1602. MANSLAUGHTER 

1. In General 
This section defines the offenses of manslaughter, which currently 

exist in Federal law in two degrees: voluntary and involuntary. The 
offense of voluntary manslaughter is defined by reference to the defini
tion of murder in section 1601 (a) (1), when committed under circum
stances under which the defense of loss of self-control, set forth in 
section 1601 (b), applies. Thus, the current doctrine of adequate 
"provocation" (explained in connection with the preceding section) 
has been expanded to eliminate various judidally created restrictions 
on what may cause provocation. In addition, the somewhat misleading 
concept of "passion" in existing manslaughter law has been replaced 
by terminology, believed to be more accurate, describing a loss of 
"solf·control. " 

As to involuntary manslaughter, the most significant change from 
existing law is the division of the offense into two categories. The one 
in this section, which requires a "reckless" state of mind with respect 
to the result that death may be caused by the defendant's· conduct, is 
punished to the same degree as voluntary manslaughter. It is distin
guished from murder as defined in section 1601 (a) (2) by the lack of 
a requirement that the defendant's actions be found to have manifested 
"extreme indifference to human life." The other category of man
slaughter is defined as negligent homicide in section 1603 and requires 
only a "negligent" state of mind as to the result that death of another 
person may Occur from the offender's conduct. 

The basic divisions of the manslaulZhter offense are derived from 
the recommendations of the National Oommission.5G 

"' This conclusion was supported by tbe New York" City Bar Association's Special Com
mittee. Hl'arings. P. 7747 

GG See Final Report, § 1602. 
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~. Present Federal Law 
The basic Federal manslaughter statute is 18 U.S.C. 1112, which in 

its format parallels 18 U.S.C. 1111. The section provides that man
slaughter is the--

unlawful killing of a human being without malice. It is of two 
kinds: 

Voluntary-Upon a sudden quarrel or heat of passion; 
Involuntary-In the commission of an unlawful act not 

amounting to a felony, or in the commission in an unlawful 
manner, or without due caution and circumspection, of a 
lawful act which might produce death. 

The section punishes whoever, within the special maritime and terri
torial jurisdiction of the United States, 00mmits voluntary man
slaughter by up to ten years in prison. Involuntary manslaughter is 
subject to a maximum prison term of three years. 

In contrast to murder as defined in 18 U.S.C. 1111, voluntary man
slaughter has been held to require neither vremeditation nor malice.56 

As at common law, it is an intentional killing committed while in a 
sudden heat of passion due to adequate provocation. 57 

With respect to involuntary manslaughter, 18 U.S.C. 1112 appears 
on its face to adopt the common law misdemeanor-manslaughter rule, 
analogous to the felony-mnrrler rule, accorcUng to which any killing 
in the course of an unlawful act is manslaughter.58 However, in 
United States v. Pardee,59 the court held that a conviction could not 
be had for involuntary manslaughter resulting from the violation of 
a traffic regulation (in which the defendant turned his antomobne to 
the north while in the southbound roadway), unless the jury found 
that the act of wrong-way driving was the result of more than simple 
negligence, that it amounted to wanton or reckless disregard for human 
life, and that it included an awareness of the risks of the peril caused 
to others by his conduct.GO 

.A number of othor Federal statutes of more limited jUl'isdictional 
scope incorporate the substantive definition of manRlaughter in 18 
U.S.C. 1112. Most of these statutes also assimilate the definition of the 
Federal murder statute, 18 U.S.C. 1111, and accordingly have been 
referred to in connection with the preceding section. These provisions 
inclnde: 18 U.S.C. 1114 (killing of Federal public servants) ; 18 U.S.C. 
1116. (killing of a foreign official, official guest) ; 18 U.S.C. 1152 and 
1153 (killing of an Indian by a non-Indian in Indian country and 
killing of any person by an Indjan in such place) ; 18 U.S.C. 1751 and 
~51 (killing of the President, a person in immediate line of succession 
(·0 the Presidency, or fl, mpmber or member-elect of Congress) ; and 49 
U.S.C.1472(k) (killing of any person within the special aircraft jmis
diction of the United States). In addition to the foregoing, 18 U.S.C. 
1115 punishes by up to ten years in prison every captain. engineer, 
pilot, or employee on any vessel "by whORe miscnndnct, negligence, or 
-inattention to his duties on such vessel the life of any person is 

M See neon/alee Y. Unitcll states, Sllllra note 10. 
51 See Wa7caksan V. Unitcll States, 367 F.2d 6S!) (8th Clr. 1!)66) ; Perkins, supra note 4, 

at 51-70. 
M ~ee Worldnl! Pllners. P. 830 : Perkins, sltpra note 4, at 7S-77. 
"' SAS F.2i1 368 (4th Clr. 1!)66). 
GO 1<1. at 373-374. See also United Sta·tes v. Esoamilla, 467 F.2d 341 (4th Cir. 1!)72). 
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destroyed." The statute, which appears to involve a type of misde
meanor-manslaughter offense, is seldom utilized today. The last re
ported case involyed a collision cunsin.g death betwren fI cnbin crniser 
and a speedboat operating without lights on Lake St. Clair in 1952.61 

::1. The Offense 
Subsection (a) provides that a person is guilty of an offense if (1) 

he engages in conduct by which he causes the death of another person, 
or (2) he engages in conduct by which he knowingly causes the death 
of another person under circumstances that would constitute an offense 
under section 1601 (a) (1) except for the existence of circumstances 
in fact constituting a defense under section 1601 (b) . 

Paragraph (1) IS a lesser in.cluded offense of murder under section 
1601 (a) (2), which requires in addition that the conduct occnr under 
circumstances manifesting extreme indifference to human life. The 
conduct in this offense consists of engaging in any conduct. Since 
no culpability standard is specifically set forth in this para
graph, the applicable state of mind that must be proved is at 
least "knowing," i.e., that the offender was aware of the nature of 
his actions.62 The element that the conduct caused the death o'f another 
person 63 is a result of conduct. Since no culpability level is specifically 
Erescribed, the applicable state of mind to be shown is, at a millimum, 
'reckless," i.e., that the offender was a,ware of but disregarded the sub

stantial risk that such a death might ensue.64 The misdemeanor-man
slaughter rule, rejected under existing Federallaw,65 has been aban
doned. This is in accordance with the recommendation of the National 
Commission,66 as well as the views of legal commentators. As stated by 
Perkins in his treatise on Criminal Law: 67 

The misdemeanor-manslaughter rule may result in an un
reasonably extreme extension of liability. If one has unlaw
fully applied force to the person of another, he should be 
convicted of battery, but if death has resulted so unexpectedly 
that no reasonable person would have for~een it, the homi
cide should be excused. 

Paragraph (2) is a lesser included offense of murder under section 
1601 (a) (1). The elements of the offense are the same as under that 
section, when considered with the defense of loss of self-control con
tainecl in section 1601 (b). Accordingly, the discussion of those provi
sions should be consulted here. Unlike the offense in paragraph (1) 
of this subsection, the culpability here with respect to the result of 
death is set at "knowingly," thus requiring proof that the offender was 
conscious of or believed (if indeed he did not intend) that the death 
of the victim was substantially certain to result from his actions.68 

The offense is reduced ill severity from murder, however, because of 
the further requirement that it occur under circumstances, for which 

lit Sep lIoopenUal°ner v. United Stutes, 270 F.2d 465 (6th Cir, 1959), 
.~ Ree sections 303(b) (1) and 302(c) (1). 
0.1 Tte term "person" Is defined in section 111 anrl was discussed In relation to section 

1601. 
~ See sections 302(b) (3) nnd 302(c) (2). 
6S See United State8 v. Pardee, supra· note 59 . 
.. See Final Report, § 11102. Comment, p. 175; Worltlng Papers, p. 830. 
61 See Perkins, 81tpra note 4, at 78-79 
.. See section 302(b) (3). 
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the defendant was not responsible, that caused him to lose his self
control and that would have caused an ordinary person to lose his self
control to at least the same extent. This formulation of the traditional 
"heat of passion" test has been discussed above. 

The elements in this offense that the circumstances would constitute 
an offense under section 1601 (a) (1), except for the existence of cir
cumstances in fact constituting a defense under section 1601 (b) are 
existing circumstances. However, by the operation of sections 303 (a) 
(1) and (d) (1) of the proposed Code, no mental state need be proved 
as to these elements. 
4. Juri8diotion 

There is Fcderal jurisdiction ovcr an offense in this section if a 
circumstance described in section 1601 (e) exists or has occurred. The 
jurisdictional provisions of section 1601 (e) have been explained in 
detail in connection with the previous section and that discussion is 
incorporated here. 
5. Grading 

An offense described in this section is graded as a Class C felony 
(up to ten years in prison) .69 

Unlike current F('deral law, which in many illstanCl's increases the 
penalty if certain victims (e.g., the President) are killed, the Com
mittee has graded the offenses of homicide uniformly and without 
regard to the identity or status of the victim. Where the victim is a 
Federal public servant, the homicide may well impinge upon other 
Federal interests and constitute additional cr.imes for which the 
offender is liable (e.g., section 1302 (Obstructing a Government Func
tion by Physic!)'l Interference»). 

SECTION 1603. NEGLIGENT HOMICIDE 

I. In General and Pre8ent Federal Law 
This section in essence brings forward the conduct embraced in 

18 U.S.C. 1112 under the phrnse "withollt dne c!mtion and circum
spection." 70 As noted in connection with the discussion of that statute 
in the preceding section, although the language snggests a tort liability 
standard of negligence, it has been interpreted to require gross negli
gence involving a wanton or reckless disregard of lllunan life.71 A 
similar culpability standard, clearly distinct from tort liability con
cepts of negligence, is required under thls section, thus fo11owing cur
rent law. The formulation in this section is derived almost verbatim 
from the recommendations of the National Commission, and the in
clusion of sllch a general negligent homicide offense (as opposed to 
a provision limited to vehicular homicide) is consistent with the law 
in several States as well as the suggestion of the Model Penal Code.72 

6. Compare Final Report. § 1602, which graded the offense as a Class B felony, carrying n 
mnxlmum flfteen-,vpar period of imprisonment under the Commission's sentencing scheme 
Final Report, § 320l. 

7. Some other, more specific Federal statutes that would be carried forward, at least in 
part by this section are mentioned In the National Commission's Working Papers, p. 830. 

71 See United States v. Pardee, 8upm note 59. ,2 See Perkins, su.pm note 4, nt 79-R2. 
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e. The Oge'Tl88 
Subsection (a) of section 1603 provides that a person is guilty of 

an offense if he engages in conduct by which he "negligently causes the 
death of another person." 

The conduct in this offense consists of engaging in any conduct. 
Since no culpability standard is specifically set forth, the applicable 
state of mind that must be proved is at. least "lmowing," i.e., that the 
offender was aware of the nature of his actions.73 

The element that the death of another person is caused is a result 
of conduct. The culpability level is designated as "negligently," thus 
requiring proof that the offender ought to have been aware of a risk 
that the result would occur, and the risk must have been of such a 
nature that the failure to perceive it was a gross deviation from the 
standard of care that a reasonable person would have exercised in the 
circumstances.74 

This culpability standard retains the requirement of current law 
that the type of negligence that will suffice for homicide liability is 
only gross negligence. The standard in this section differs from that 
(i.e., recklessness) in section 1602, punishing manslaughter, by reason 
of the fact that in order to show recklessness, the prosecution must 
show tlmt the offender was aware of, yet disregarded, the substantial 
risk of death to another person, whereas here the offender only need be 
shown not to have perceived the risk,75 

Even though, under this section, considerably more than the neg
ligence required for civil liability must be established, the Oommittee 
has not chosen to generalize from this offense and impose penal sanc
tions for injuries less severe than death resulting from negligence. 
As under current law, a victim's remedy for bodily in:iury caused by 
the "negligent" 76 operation of a vehicle will lie under the civillaw.77 

.1. Jurisdiotion 
There is Federal jurisdiction over an offense in this section if a cir

cumstance described in section 1601 (e) exists or has occurred. 'l'h~ 
jurisdictional provisions in section 1601 (e) have been discussed in 
connection with that section and that discussion should be consulted 
here. 
~. Grailing 

An offense under this section is graded as a Olass D felony (up to 
five years in prison). Although thIS represents 'an increase. from the 
three-yeal.' maximum for involuntary manslaughter under 18 U.S.O. 
1112. other Federal statutes punishing negligent homicide provide for 
a ten-year maximum sentence.78 The five-year penalty is thus within 
the present punishment range for this offense and creates a rational 
distinction in grading when compared with manslaughter, which is 
graded as a Class 0 felony.711 . 

73 See sections 303(b) (1) and 302(b) (1) . 
.. See section 302(d) (2). 
7G.A similar distinction between negligence and recklessness was dawn by the National 

Commission. See Final Report. § 302. 
7. J.e., as defined in section 302(d) (2). 
'71 It shOUld be noted that there can be no attempt to commit negIlgent homicide 

since the crime of attempt under section 1001 requires ·that the conduct evince an "intent 
that the crime be compJeted"'-a standard logically Incompatible with an offense Invol,,· 
Ing failure to perceive n risk. 

7B See Working Papers. p. 830. 
I'D By contrast 78 U.S.C. 1112 penalizes involuntary manslaughter and negligent homi, 

cide Identically. 
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SunOH.A.PrER B.-AsSAULT OFFENSES 

(SEOTIONS 1611-1(18) 

The offenses included within this sUbchapter are: Maiming (1611) ; 
Aggravated Battery (1612) ; Battery (1613) ; Menacing (1614) ; Ter
rorizing (1615); Oommunicating a Threat (1616); and En
dangerment (1617). Section 1618 contains a general definition and a 
defense applicable to certain of the offenses in this subchapter. 

These offenses1 with the exception of endangerment, which has 
no common law precursor, are all codifications of the common bw 
crimes of assault and battery which currently appear in numer.,'1iiS 
statutes throughout the United States Oode:1 At common law, actua!!'}' 
striking or unlawfully touching another person was necessary to con
stitute a "battery." An attempt to commit the "battery" was deemed 
an "assault." However, "assault" under Federal law has traditionally 
included not only an attempt to inflict corporal injury on another by 
force but also "putting 'another in apprehension of harm whether or 
not the actor intends to inflict or is capable of inflicting that harm." 2 

Thus if one points a gun at another he has committed an assault, 
whether or not the gun was loaded. When he wounds the other person 
or strikes him with the gun, he has committed a battery. The first three 
sections of this subchapter deal with common law "battery" offenses. 
The next three sections involve "assaults." The seventh section, dealing 
with endangerment, although related, falls in neither category and 
represents a substantially novel offense in Federal law. 

The most noticeable feature of this subchapter is that the sections 
primarily focus on the nature of the actual injury caused or threatened 
rather than on the defendant's intent (except in the communicating a 
threat and endangerment sections) or the office of the victim.s 
For example, in se.ction1615 a person is guilty of terrorizing if he com
municates a threat and "thereby aau.ses any person to be in sustained 
fear ... " (Emphasis added.) Merely communicating a threat with in
tent to cause another person to be in fear would not be an offense 
under this section. By directing the assault provisions toward results, 
the prosecution is given the added burden in many cases of proving, 
within relatively broad categories, the extent of injury caused to, or 
the state of mind of, the victim. However, since it is injuries, both 
physical and menta], to victims which this subcha,pter seeks to pro
scribe, such a burden seems reasonable and indeed is consistent with 
the thrust of the provisions. 

Because of this subchapter's emphasis on results. the fact that th(> 
defendant possessed a dangerous weapon during, for example, the, com
mission of an assault does' not increase the penalties or seriousness of 

1 The following sectlons-17 U.R.C. 60, 86; 18 U.S.C. 32. 33, 111-114. 241. 245. 372. 
593. 594. 837. 91~. 11n!!. 1501. HiO::!. 1505. 1509. 1605. 1751, 1859. 181l0. 1951. 1952, 
1Il!l1. 1992, 2118, 2116, 2101. 210a, 2274. 2275: 46 U.S.C. 701; and 40 U.S.C, 1472-n11 
contain assault-type provlRlons which will be consolidated. In part or In whole, Into the 
seven sections contained h~rein. See WorkIng Papers. pp. 839-840. 

o I}anner \". United Stnica. R!\8 U.S. 169, 177 (1958); see also Guarro v. United States. 
237 F.2d 578. 580 (D.C. Clr. 1956). 

3 Manv cnrrent statuteR nre not So result oriented. Thus In 18 U.S:C. 111 (ass'lult on 
n federal officer) the penalty is thl' same whether or not bodily Injury is InHlcted. The 
behavior of the (Iefendant, rather than tile rpsult of his conduct, constitutes tile gravamen 
of the offense, 
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the assault charged within this subchapter.· Rather such use of a 
weapon would be conduct constituting a violation of section 1823 
or might be evidence sufficient to establish an attempt to commit a 
higher level battery. 

SECTION 1611. MAIMING 

1. In GeneraZ and Present Federal Law 
This section is designed to punish all intentionally, caused serious 

bodily injuries where the injury is permanent or lIkely to be per
manent. Although maiming could be combined with the following 
section on aggravated battery, the Committee believes that separate 
treatment is warranted to distinguish the offense of ordinary battery 
resulting in Serious bodily injUl""j from the more heinous conduct of an 
intentional infliction of serio~s and permanent bodily injury. A sub
stantial body of opinion in the National Commission favored this 
approach,5 which is consistent with present Federal law and was 
followed in S.l, as introduced in the 93d Congress.6 

The offense of maiming is currently punishable under 18 U.S.C. 
114. That statute makes it a crime punishable by up to seven years 
in prison for whoever, in the special maritime and territorial jurisdic
tion of the United States, "with intent to maim or disfigure, cuts, bites, 
or slits the nose, ear, or lip, or cuts out or disables the tongue, or 
puts out or destroys an eye, or cuts off or disables a limb of any mem
ber of any person," or "throws or pours upon another person, any 
scalding water, corrosive acid, or caustic substance." Only one recent 
reported case !lIpp'arently exists involving this statute: 
fl. The Offense 

Section 1611 expands and recasts the provisions of 18 U.S.C. 114 
so as to cover all permanent (or likely to be permanent) serious bodily 
injuries. This expansion is appro:priate since the current statute is 
based upon the old common law CrIme of "mayhem," which punished 
one for depriving another of his ability to "defend himself or annoy 
his adversary." a This in turn related 'to his ability to bear arms at 
the behest of the king. Such considerations being no longer significant, 
any serious permanent injury should be encompassed even if it does 
not impair the victim's ability to defend himself. Furthermore, there 
seems no reason to limit the coverage of the statute to the pltl'ticular 
means of cutting, biting, alitting, or throwing of corrosive substances. 
Accordingly, this section is drldted so as to apply whenever the injury 
to the victim is sufficiently serious, regardless of how caused. 

Subsection (a) provides that a person is guilty of an offense if "by 
physical force, he intentionally causes seriolls bodily injury, that is 
permanent or likely to be permanent, to another person." 

The element of physical force may include any force proximately 
caused by the actor. Thus driving a car into or pushing a boulder onto 

• Several current statutes, by contrast. C.g'., 18 U.S.C. 111, provide for a substantial In
creaRe In the maximum penalty If a dangerous weapon Is used. without reg'ard to the 
Injury to the victim. 

• Spe Finnl Rl'port. § 1M2, Comm~nt, p. 178. Thc ARRoclatl()n of tIle Bar of the City of 
New 'York also expressed the view that a maiming provlslou. graded at n higher level than 
agg'rnvntecl aRRanJt, waR <le~lrnhJp. !'I'e fTearfn!!R. n. ~!l41. The Amprknn 'Bnr ARRoofatlon'. 
Committee on Reform of Federal Criminal Laws made a similar recommendation. Sep 
Hearings. p. 5809. 

• Flee Rection 2-7C1. 
• Uniterl States v. Stcme. 472 F.2cl 9(1). 915 (5th Clr. 1073). 
P See Perldns, arimfnll~ Law, pp. 184-180. 
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a victim constitutes physical force within the meaning of this section, 
as wen as direct striking, cutting, shooting, etc. However, mere verbal 
assaults, however dama.cring. are not within the scope of this section.s 

The term "serious bodily injury" is defined in section 111 as bodily 
injury which "involves (a) a substantial risk of death; (b) uncon
sciousness; (c) extreme -physical -pain; (d) protracted and obvious 
disfi,g'urement; or (e) protracted loss or impairment of th~ function 
of a bodily member, organ, or mental faculty." Usnally t1llS element 
will be obv10us, as in the case of a severed limb or other traditional 
"maiming" injuries. In certain cases, however, such as spinal or brain 
damage, . it may be necessary for the government to present expert 
testimony as to' the degree of'seriousness. The requhement that bodily 
injnry result, both in this section and tIle succeeding two sections pro
scribing battery, is intended to exclude from coverage the common law 
crime of assault involving the touching of another for sexual pur
poses, e.g., a homosexual advance or "stolen" kiss. Snch cononct should 
be dealt with in the area of sexual offenses, rather than crimes in
volving personal injury.l.O 

Similarly to the requirement of seriousness, the element that the 
injury must be "permanent or likt'ly to be permanent" will be obvious 
in' some cases, while in others expert tl'stimony will be required. Per
manence should not, however, be confused with "protracted" in the 
definition of "serious bodily injury." A broken arm may be a pro
tracted injury, but it is not permiment. Likewise, the fact that the 
victim may suffer permanent side-effects from an injury, such as pain 
in a broken arm whenever it rains, does not render a serious injury 
permanent unless the -permanent side-effects are serious as well. 

The conduct in this section is in -part implicitly stated) i.e., it in
volv~s eng8;ging in cOl~duct by y>hysical.force. As no culpabIlity stand
ard IS speCIfically deSIgnated, the npphcable state of mind that must 
be proved is at least "knowing," that is, that the offender was aware 
that he was using physical fo1'ce. 11 

The element that. the comln('t. cansed serious booi1y injury to another
person is a result of conduct. The CUlpability level is prescribed as "in
tentiona1." thus requiring proof that the offender consciously desired 
to effect the objective,l2 

The element that the injury caused is permanent or likely to be 
permanent is an existing circllmstnnre. Since no culpahility standard 
is specifically provided, the a-pplicable state of mind that must be 
proved is at least "reckless," i.e., that the offender was aware of but 
disregarded the substantial risk that the injury inflicted would be or 
would likely be permanent.13 • 

3. Affirmative Defense 
Although the Committee, like the National Commission, has rejected 

the notion of attempting to define a general defense of consent,i4 it is 
necessary to include a specific defense of consent for crimes involving 

• 0 See nlso thc discussion, which Is genernlly applicable here. of the phrase "physical 
mterfprencc or obsta~le" in sertlnn 11102 (Obstructing n Govcrnment Functloll by Physical 
Interference) : cf. Distriot of Oolumbia Y. Little, 339 U.S. 1 (1950). 

10 SE'C Worldng Pruners. np. 834-&~6. 
u ~ec sections 303 (b) (1) and 302(b) (1), 
12 See section 302 (a) (2). 
13 SeE' sections 303(b) (2) 'and 302(c) (1). 
U Many of the reasons Bupportlng +hls deelsii>1l are set forth III the Working Palpers, 

PP. 849-850. 

"----------------------~---~~--
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infliction of bodil, harm or endangerment of others, since even inten
tional causinR of mjury, as in surgery, clearly may be pedormed with
out criminal hability.15 

The defense -of consent applicable to certain offenses 16 in this sub
chapter is contained in section 1618. Subsection (b) of that section 
provides that it is an affirmative defense to a prosecution under this 
section (as well as sections 1612 and 1617) that the conduct charged 
was consented to by the person injured or endangered and that the 
injury and conduct charged were (1) reasonably foreseeable hazards 
of joint participation by the actor and another person in a lawfnl 
athletic contest or competitive sport or (2) reasonably foreseeable 
hazards of (i) an occupation, bushless, or profession, or (ii) medical 
treatment or' medical or scientific experimentation conducted by 
professionally approved methods, and, in either case, the injured 
party had been made aware of the risks involved prior to giving con
sent. The National Commission adopted a similar formulationY 

In order for the consent contemplated by this provision to be 
effective, it must have been voluntarily and intelligently given. For 
example, the consent of a legally incompetent person or one under the 
influence of alcohol or narcotics would not be a valid consent. Simi
larly, consent obtained by force, threat, intimidation, or. deception 
would not be sufficient to establish the defense herein. Because of 
the variety of factual circumstances in whjch the issue of validity or 
consent may arise, however, the Committee has determined not to 
attempt to describe the appropriate standard for assessing such va
lidity beyond the statement that the consent must be voluntarily and 
in.telligently given, and to permit that judgment to be made by the 
trIer of,fact.18 

.An f.3xample of one instance where the defense would be available 
in the case of an injury that would otherwise constitute an offense is 
provided by the prizefight. An injury sustained in the course of 
such a lawful contest is a reasonably foreseeable hazard of snch ac
tivity, and it is clear that the partlcipants woulcClutve "bll'en made 
aware of the risks involved prior to giving consent." Thus, awareness 
need not be evidenced by an express warning of the risks; it is 
sufficient if, from all the circumstances, the victim's awareness can be 
inferred. Likewise, the consent need not be express but may be im
plicit. In the example given, for instance, it would not be necessal'.V 
to show that the victim had explicitly consented (whether orally 0-1 

in writing) to "the conduct charged:" Other examples of when' the 
defense in section 1618 might come into play include a supervisor 
Imowing-Iy endangering the lives of employees in a hazardous occu
pation by ordering them, e.g., to attempt a dangerous rescue, or a 
doctor lmowingly administering an experimental drug to a patient 
under professionally approved methods, where the patient has been 
forewarned of the possihle consequences. 

15 ~ee Final Report, § 1619. Comment, p. 183. 
,. The defense Is not applicable to an oreense under sections 1615 (Terrorizing) or 1616 

(CommCJllcatlng a Threat). Those offenses do not involve the Infliction of bodily harm or 
endangprment of hnmnn lffe or safety. 

17 See Final Report § 1619. 
"Compare Final Report, § 1619 (2). 
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The defense is denominated as "affirmative," thus requiring that 
the defendant bear the burden of proving the elements thereof by a 
preponderance of the evidence.19 

4. Jurisdiction 
There is Federal jurisdiction over an offense described in this section 

in five basic situations. The first is where the offense is committed 
witJhin the special jurisdiction of the United States. This essentially 
ca.rries forward the jurisdictional reach of 18 U.S.C. 114, since seotion 
203 defines the -special jurisdiction of the United States, in tel'llIls very 
similar to the special maritime and territorial jurisdiotion under 18 
U.S;O. 7, to include principally Federal enclaves, various ves....<>els on 
the high seas or Great Lakes, and certain types of 'aircraft while in 
flight. 

The remaining jurisdictional branches under this section represent 
an extension of present Federal jurisdiction over the crime of maim
ing. There seems no reason to give any lesser scope to the maiming 
offense than is afforded to other, less serious assaultive or threat-type 
offenes, which extend, both lmder present law and in this proposed 
Code, to a wide range of public and foreign officials,20 and which also 
proscribe the USE: of Federal facilities or travel in interstate commerce 
in accomplishing the crime.21 The jurisdictional purview of this sec
tion is 3;ccordingly designed to protect these additional, legitimate 
F~lfleraIll1terests. 

The second jurisdictional branch of this section establishes Federal 
jurisdiction where the offense is committed against a United States 
official or various enumerated classes of Federal public servants (e.g., 
judge, juror, and law enforcement officer) while engaged in the per
formance of their official duties, against a foreign dignitary or a mem
ber of his immediate famil,v while in the United States, against a 
foreign official in the United States on official business, or a member of 
his immediate family whose presence is connected with the presence of 
such foreign official, against an official guest of the United States, or 
against an international protected persol1.22 

The third basis for jurisdiction exists when the offense is commit
ted by transmitting through the mail a dangerous weapon.23 

The fourth jurisdictional circumstance is if the offense is committed 
on a railroad vehicle operating in interstate or foreign commerce. An 
identical base appears in section 1601 (Murder) and the discussion 
there is applicable here. 

The fifth jurisdictional branch has no counterpart in existing Fed
rrallaw and extends Federal jurisdiction to a, :naiming which occurs 
fluring the commission of other, listed Federal oi!\,nses (e.g., kidnap
ping (section 1621), interfering with civil rights (s{~ction 11)01), arson 
(section 1701), and extortion (secHon 1722)). Cnrrently, if an assault 
or murder occurs in the course of an interstate kidnapping, there is no 

19 See section 111 . 
." See. e.C: .. 18 U.S.C. 111. 112. 
21. See offenseR tahulated in Working Papers, PP. 839-840. 
"" T.hls j1lrlsdlctlonal branch Is identical to that applicable to section 1601 (Murder) and 

the iUsc.uss!on there should be consulted. With resD~rt to the "offidal duties of law enforce
ment offipers." the Committee. as In the prevlo11s subchapter. endorses the recent result In 
United States v. Reid. 517. F.2d 953. 960-964 (2d Clr. 1975), which held that Federal 
officers are acflng within the scone of their official duties when. uPon ohpervlng the com
ml@slon of Il Stllte crime. they takp. rensonllble Ilctlon to apprehend the offender. 

""'Compnre 18 U.S.C. 171.6, 844. The term "c1anl!erOllR weapon" Is defined In section 111. 

51-508 0 - 80 - 36 
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Federal jurisdiction topunish the assault. That charge must be prose
cuted separately in a State court. Under the proposed jurisdictional 
formulation, which is similar to that already ill existence in the Dis
trict of Columbia,24 maiming and other assaultive offenses under this 
subchapter committed in the course of an enumerated Federal crime 
can all be charged together and a punishment tailored to the defend
ant's total course of conduct.25 

The relationship of the maiming offense to the other Federal offense 
committed is deemed, along with the policy considerations discussed, 
to furnish an adequate basis for the assertion of Federal cognizance 
over the former offense.26 In addition, extraterritorial jurisdiction 
exists in S6veralof tIle situations d.escribed above.27 

5. Grading 
An offense under this section is graded as a Class C felony (up to 

ten years in prison). This is greater than the penalty authorized in 
18 U.S.C. 114 and reflects the Committee's judgment that such crip
pling injuries as a result of intentional misuse of physical force de
serve severe punishment. 

As is the case throughout this subchapter, no special grading is 
afforded based on the status of the victim. To do so would be incon
sistent with the result-oriented approach adopted herein in contrast 
to existing law.28 The proposed Code rather relies on the concept of 
pyramiding Federal offenses as the Federal interests affected by the 
defendant's conduct mUltiply. For example, a maiming (or battery 
of any kind or threat) against the President, if done to influence his 
official action or retaliate against him on account of an official action 
taken, would plainly interfere with other Federal interests and hence 
would be pumshable under other sections in addition to this one, i.e., 
sections 1351 and 1358. 

SEOTION 1612. AGGRAVATED BA'ITERY 

1.1 n GeneraZ and Present F ederaZ Law 
This offense is a lesser included offense of maiming (section 1611), 

differing only in requiring a lesser culpability and in eliminating the 
element of permanence of the injury. Since this offense involves a 
completed touching of another, it is termed a battery rather than an 
assault, in accord with the common law distinction discussed in con
nection with the prior section. 

As previously discussed, a number of Federal statutes punish as
saultive conduct. Almost all, however, are worded so as to focus on the 
defendant's intent and the status of the victim, rather than on the re
sult brought about by the "assault".29 One exception is a provision very 

USee:t:!. P.C. Corle 502(3); 23 P.C. Co!!e 311(b) . 
.. Of course. such Federal punishment of the ront111ct woulf! not nrevent a State from 

also pros~cntlnl1: th~ otl'~n~e; ~ee Rart1ms v. Illinois, :159 U.S. 121 (1959); Abbate v. United 
States, 359 U.S. 187, (ln59) ; but as a practical matter such punishment would be nn1ll{ely. 

"" See Note, PirtUliback Jurisdiction in the Propose(/. Ti'ederal Oriminal Oot/e, 81 Ynle L .. T. 
1209 (1972), Ilnd the dIscussion of anc!J1ary jurisdiction In connection with chapter 2 In 
tblR report. 

27 See sections 201 (b) (1) (B) and 204 and the discussion of extraterrltorlnl jurisdIction 
with respect to section 1601 (Mnreler) . 

.. Compare, e.g., 18 U.S.C. 1751, punishing IlRSault on the President by uo to ten yenrs 
In prison • 

.. See, e.g .. 18 U.SiC. 1ll Ins~uult upon law enforcement officers, judges, und othcr per
sons named In 18 U.S.C. 1114) ; 18 U.S.C. 112 laSRault upon foreign officlnls. officlal guests. 
or Internntlonally protected versons) 18 U.S.C. 351(e) nnel 1751(e) (nssllult upon 11 mem
ber of Congress or the President). 
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similar to this proposed section in 18 U.S.C. 113 (f), which punishes 
by up to ten years in prison whoever, within the special maritime and 
territorial jurisdiction of the United States, is guilty of "assault re
sulting in serious bodily injury." 30 
~. The Offeme 

Subsection (a) provides that a person is guilty of an offense if by 
physical force he causes serious bodily injury to another person. 

The discussion in the previous section as to the meaning of the terms 
"physical force" and "serious bodily injury" is applicable here. 

The conduct in this section is engaging in acts involving physical 
force. Since no culpability standard is specifically designated, the ap
pUcnble state of mind that must be proved is at least "knowing" (as 
under section 1611), i.e., that the offender was aware that he was using 
physical force." 31 

The element that the conduct causes serious bodily injury to an
other person is a result of conduct. Because no culpability level is 
specifically prescribed, the applicable state of mind that must be 
shown is at least "reckless" (as compared with "intentional" under 
section 1611), i.e .. that the offenner was aware of hut disregarded the 
substantial risk that serious bodily injury to another would result.32 

."I. Af!i;rmative Defeme 
Section 1618 contains an affirmative defense of consent applicable 

to this section. This provision has been discussed in connection with 
the previous section. 
~. J urisdiation 

Federal jurisdiction is coextensive with that under section 1611. 
Therefore the jurisdictional discussion there is applicable to this 
section. 
D. G-rading 

An offense under this section is graded as a Class D felony (up to 
five years in prison). 

SECTION UH3. BATl'ERY 

I. In General and Present Federal Law 
This section is a lesser included offense of aggravated battery (sec

tion 1612), differing only in that the bodily injury need not be 
serious. 

The National Commission proposed an offense of simple assault 
based on negligently caused injury.3s The Committee has rejected 
this idea, leaving the remedy for such injury to civil (or State) law. 

This section replaces a number of statutes in current Federal law. 
Principal among these is 18 U.S.c. 113~ punishing a variety of assault
ive C1'lmes committed within the special maritime and territorial 
jurisdiction, including assault by "striking, beating, or wounding" 
and "simple assault," both of which are misdemeanors.34 

30 See also 18 U.S.C. 115B containing an identical offense applicable to Indian country. 
:n See sections 30B(b) (1) and B02(b) (1). 
32 See sections BOB (b) (2) and B02(c) (1). 
"" See Final Report, § 1611. 
"' See Working Papers, pp. 839-840, listing other assault provisions. 



Section 1613. 552 

9. The Offense 
Subsection (a) of section 1613 provides that a person is guilty of 

an offense if by physical force he causes bodily injury to another 
person. 

The notion of "physical force" has been explained in connection 
with section 1611 and need not be reexamined llere. The term "bodily 
injury" is broadly defined in section 111 to include any impairment 
of a physical or mental function, any physical pain, and any other 
injury to the body no matter how temporary.as 

The conduct in this section is engaging in the use of physical force. 
As in the preceding two sections, the applicable state of mind is at 
least "knowing," i.e., that the offender was aware of the nature of his 
actions. The fact that bodily injury is caused is a result of conduct. 
Since no culpability level is specifically designated, the applicable 
state of mind that must be proved is at least "reckless," i.e., that the 
defendant was aware of but disregarded the substantial risk that 
bodily injury would ensue.a6 Thus, if the defendant swung a ch~b 
around wildly when he knew that other people were present and hIt 
someone, he would be guilty of battery. On the other hand, if he 
negligently topples a brick off a window sill and it lands on the 
victim's head, no crime of battery has occurred. 
,1. A:jfirmative Defense 

Section 1618 (b) contains an affirmative defense of consent appli
cable to this section and the one next following. It provides that it is 
an affirmative defense to a prosecution under those sections that the 
conduct charged was consented to bY' the person injured or placed in 
fear. The concept of "consent" as defined in section 111 excludes con
sent obtained involuntarily or without adequate Ul.lderstanding, so 
that, for example, consent given by a legally incompetent person or an 
individual under the influence of narcotics or alcohol would not be 
sufficient. Likewise, consent secured by force, threat, intimidation, or 
deception would not be effective under this provision. Beyond this, 
however, the Committee intends to leave the question of the 
existence of consent to the courts, deeming a more specific formulation 
inappropriate. 

Unlike the consent defense under section 1618 (b), applicable 
to sections 1611, 1612, and 1617, there is no additional requirement that 
the injury and conduct charged be reasonably foreseeable hazards of 
a lawful sporting contest, occupation, profession, or medical or sci
entific experiment or treatment. The reason is that the bodily injury 
contemplated in those sections is of a serious order] whereas this'sec
tion and section 1614 deal with bodily injury that IS less serious. Ac
cordingly, showing consent ought alone be sufficient to insulate the 
actor from criminal liability . . 

As wHl appear in the discussion of grading, the maximum punish
ment level for the offense is reduced if it is committed "in the course of 
an unarmed fight or affray that was entered into mutually." The re
sult of the consent defense, when read in connection with this grading 

""'Cases such as Uniteu States v. Masel, 563 li'.2d 322. (7th 'Cir. 19771. cert. denied. 435 
U.S. 027 (1078) (18 U.S.C. a51(e) violated by spitting On a u.f'!. Renator). 1"111 not be 
covered by this section, unless the spitting causes a temporary injury (e.g., spitting in the 
eyes) . 

.. See sections 303 (b) (1) and 302 (b) (1~ as to "knowing" state of mind, and oections 
303 (b) (3) and 302 (c) (2) as to "reckless' state of mind. 
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provision, would be to exclude from Federal criminal liability those 
persons who engage in relatively harmless "sparring matches," while 
preserving the possibility of proEPcuti~n at the lower grading leyel 
in cases of "bad blood" fights entered mto "mutually" but not WIth 
genuine consent.37 The consent defense applic.able to this section would 
also apply to a fight in which the combatants were armed, provided 
that the injury inflicted is not serious. 38 

The defense is denominated as "affirmative," thus requiring the de
fendant to prove the elements of the defense by a preponderance of the 
evidence.30 

4. Jp..trisdiotion 
Federal iurisdiction is identical to the previous two sections except 

that the ancillary jurisdiction aspect has not been incorporated be
cause, as a matter of general policy, the minor offenses throughout the 
Oode are left to State law in the absence of an independent substantial 
Federal interest. 

The elimination of this ancillary jurisdiction represents a curtail
ment of jurisdiction as compared with the recommendation of the 
National Oommission.40 

5. Grading . 
An offense under this section is graded as a Olass A misdemeanor 

(up to one year in prison), unless it is committed in "an unarmed 
fight or affray that was entered into mutually," in which case it is a 
Olass 0 misdemeanor (up to thirty days in prison). The one-year 
grading level reflects the Oommittee's decision to treat the battery 
offenses according to the severity of the injury inflicted. Thus, assault 
on a stewardess while a plane is in flight, which currently can be 
punished by twenty years in prison even if no serious injury results,';l 
.vould here be punishable by only one year in prison. However, if a 
dangerous weapon or other means indicating an effort to cause serious 
bodily injury were used, the offender could of course be prosecuted un
der section 1001 for an attempt to commit a. highElf level battery 
offense carrying felony penalties. 

The reduced grading for unarmed fights or affrays mutually entered 
into encourages disposition of such offenses by a magistrate rather 
than a Federal district court. The term "unarmed" is meant to reach 
those fights where a "dangerous weapon," as defined in section 111" is 
not used. The concept of mutual entry should be construed broadly 
and applied to most unarmed scuffles, unless it is clear that one of the 
parties was the aggressor. 

SEOTION 1614. MENACING 

I. In General and Present Federal Law 
This section punishes conduct very similar to the traditional common 

law definition of "assault." Thus, the current assault statutes pre
viously referred to in the discussion of this subchapter are partially 
covered by this section. The conduct proscribed is transitional between 

'" !':pe Working Papers, p. 851. 
sa If the Injul'Y were serious, the offense would be prosecutable as aggravated battery 

(section 1612), and the consent defense set out in section 1'618(b) would apply. 
'" See section 111 . 
.. See Final Report, § 1611(3). 
'149 U.S.C. 1472(j). 
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batteries and threats. It usually involves close physical proximity 
of the def~.ndant to the vi.::tim and would; in many cases, also b~ 
punishable as an attempted battery.42 For example, shooting a person 
and missing him could be both an attempted aggravated battery (sec~ 
tion 1612) and menacing, if the intended victIm were placed in fear 
of imminent bodily injury. However, if the defendant were merely to 
fire in the air or into the ground, thereby putting the victim in fear 
of imminent injury, his conduct would constitute menacing but not 
attempted battery. 
~. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
engages in physical conduct that intentionally places another person 
in fear of imminent bodily injury. 

The phrase "physical conduct" is designed to remove mere verbal 
conduct, such as a threat, from the operation of this section.43 The 
Committee has used the quoted phrase, as opposed to the phrase 
"physical force" used in the previous three sectlOns, to make clear the 
distinction that, in this section, unlike in the battery series of offenses, 
physical force need not actually be exerted against the victim. Thus, 
adopting a threatening posture or raising one's arm as if to strike 
while in close proximity to the victim may violate this section. 

The conduct element in this section is engaging in physical conduct. 
Since no culpability standard is specifically designated, the applicable 
state of mind that must be proved is at least "knowing," i.e., that the 
offender was aware that he was engaging in such conduct. 

The element that another person is placed in fear of imminent bodily 
injury is a result of conduct. The culpability level is set at "intention~ 
ally," hence requiring proof that the defendant consciously desired to 
cause this result.44 This sect jon thus rejects the tort concept that the 
reasonableness of the 1lictim's fear or apprehension is determ~native 
of liability.45 Rather, the section requires only that the result of fear 
of imminent bodily injury occur, proviCl.,,1 that it was the offender's 
conscious objective to create such a feeling. ~ . Unintended apprehension, 
in the Committee's view J is best left to redress through the law of torts 
or by tlhe States. 

The fear instilled must be one of "imminent" bodily injury. Thus, 
an apprehension of future injury is not here covered. The term "bodily 
injury" has the same meaning as in the preceding section. 
9 • .A:jfirrnatiloe Defense 

Section 1618 sets forth an affirmative derense of consent applicable 
to this section. This derense has been discussed in connection with the 
preceding section, and that discussion is incorporated here. 
4. J u'l'isdiotion 

There is Federal jurisdiction over an offense described in this sec
tion in the circumstanceR set forth in section 1611 ( c) (1), (2), or (4:), 
i.e., in essence, when the offense is committed in a Federal enclave or 
against certain enumerated classes of individuals. These provisions 

.. See section 1001 . 
•• Of course, the utterance of a threat may lUuminate the intent of the defendant even 

th'ough it does not constitute physical conduct. 
"Ree section 302 (a) (2) . 
• ~ See Perkins, 8upra note 8, at 11:6-122. 
'0 It follows, of course, that there Is no requirement of aD actual 'or even reasonably 

apparent ab1l1ty to inju're. 
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have been discussed in greater detail in connection with section 1611. 
The ancillary jurisdiction concept has been rejected for this offense 
(as for section 1613) because of a belief that this relatively minor 
offense should be left to State Jaw except when a direct Federal interest 
is involved. The jurisdictional br.anch of section 1611 (c) (3) was elimi
nated as inappropriate, since the menacing offense is mtended pri
marily to cover the noninjurious minor person to person altercations 
between individuals in face to face confrontation characteristic of 
common law assault. Mailing an explosive is an offense punished under 
18 U.S.C. 1716 transferred by this bill to title 39 by the conforming 
amendments. 
6. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison) . 

SECTION 1615. TERRORIZINO 

1. In Gen:;nu 
This section has a dual purpose: It reaches, in one consolidated 

statute, efforts to terrorize a person by a thr.eat serious enough to cause 
sustained fear, for example, mailed threats to kidnap or to murder; 
and it reaches acts of public terrorism, such as bomb scares. Less seri
ous threats are covered at a lower gra.ding level in the succeeding 
section. 
~. Pre8ent Federal Law 

A number of Federal statutes punish conduct similar to or embraced 
within the proposed "terrorizing" offense herein, but there is no single 
statute of general application. 

18 U.S.C. 875 punishes by up to five years in prison the transmission 
in interstate commerce of any threat to kidnap or injure another per
son.47 The penalty rises to a maximum of twenty years if the com
munication is accompanied by an intent to extort anything of value 
from another. This section also punishes by up to two years in prison 
the transmission in interstate commerce, with intent to extort, of any 
threat to injure the property or reputation of the addressee or another, 
or the reputation of a d.eceased person, and any threat to accuse the 
addressee or another of a crime. 

18 U.S.C. 876, a parallel statute protecting the Federal interest 
ag!l;i~st misuse of the mails, punishes by up to five years in prison the 
mallmg within the United States of any threat to kidnap or injure 
!l.llother person. The penalty increases to a maximum of twenty years 
l~ the commqnication is accompanied by an intent to extort. This sec
tIon also pUlllshes by up to two years in prison the mailing with intent 
to extort, of any threat to injure the property or reputation of the 
addressee, or the reputation of a deceased person, and any threat to 
accuse the addressee Or another of a crime. 

18 U.S.C. 877 punishes the identical conduct when the mailinO' is 
from a foreign country. l:> 

<1 ThIs statute has been sustained agaInst First Amendment attack In the context of a 
prosecutIon for threatenIng to assassinate a foreIgn politlf'al leader, t.he court IndIcatIng 
that the statute Rhould be construed slmlh rly to 18 U.S.C. 871 (carried forward In the 
90de in section 13'57) Involving a threat against the President See Unitea StateR v Kelner 
034 F.:2d 1020 (2d elr. '1976). " , 
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18 U.S,O, 878, enacted in 1976; punishes whoever threatens to kill, 
kidnap, or assault a foreign official, official guest, or internationally 
protected person, in violation of 18 U.S.C. 112, 1116, or 1201. The pen
alty is up to five years' imprisonment except that a threatened assault 
carries only a maximum three-year prison term. 

Each of these sections is drafted without regard to the result of 
the defendant's conduct, and it has been held that it is not an element 
of the offense that the threat actually induced fear in the recipient.48 

In determining what constitutes a threat, the courts have ruled that 
the test is whether the htnguage itself, plus its implications from the 
circumstances, were such as reasonably to instill actual apprehension 
of impending bodily harm.49 

18 U.S.O. 844 (e), enacted in 1970, punishes by up to five yes,rs' im
prisonment whoever, through the use of the mail, telephone, or other 
mstrument of commerce4 willfully makes any threat or maliciously 
conveys information he lmows to be false, concerning an attempt or 
alleged attempt being made, or to be made, to kill, injure, or intimidate 
any individual or unlawfully to damage or destroy any real or per
s()nal property by means of an explosive. It has been held under this 
section that the threat may be conditional and need not be accompanied 
by a present intention to carry out the threat. 50 

18 U.S.C. 871 punishes threats against the life of, or to inflict bodily 
harm against, the President or a potential successor to the Presidency. 
This section is carried forward in section 1357 (Tampering with a 
Public Servant). 

18 U.S.O. 35 (b) punishes by up to .five years in prison whoever will
fully and maliciously, or with reckless disregard for the safety of 
human life, conveys information known to be false concerning any 
attempt or alleged attempt being made, or to be made, to commit cer
tain offenses against aircraft, trains, and vessels. This section has been 
sustained against First Amendment challenge and has been held to 
reach even words spoken in jest, since such a hoax may create fear 
and panic, may create a serious disruption to the public Or to Federal 
transportation facilities, and is likely to cause the expenditure of 
considerable resources in order to investigate the veracity of the in
formation conveyed.51 The soienter requirement of "willfully" in this 
statute has been construed to mean merely voluntarily or knowingly, 
as opposed to "with evil purpose" or malice. 52 

A provision similar to 18 U.S.C. 35 (b), tailored to cover the con
veying of false information concerning hijacking and related offenses: 
is contained in 49 U.S.C.1472(m). 
8. The Offense 

A. Element8 
Subsection (a) provides that a person is guilty of an offense if he 

48 See United States v. lIolder, -a02 F. Supp. 296, 301 (D. Mont. 1960), 'D.1l"d. 427 F.2d 
715 (9th Cir. 1970). However, wllether the communication did cause the recipient to be 
In feur Is deemed pertinent in assessing the nature of the communication as a threat. 
United States v. Reynold8, 5'112 F.2d 1150 (7th Cir. 1976). '9 See United States v. Prochaska, 222 F.2d 1 (7th Cir.) , cert. denied, 350 U:S. 836 
(1955). Unitell States v. Reynolcls. SUpra note 48 . 

.. Ree Unitecl States v. NlIBIt, 462 F.2d 617 (9th Cir. 1972). 
61 See Unitecl States v. Rlltherford, 332 F.2d 444 (2d 'Clr.), p.ert. denied, '377 U.S. 994 

(1964) : U/1itec" States v. Allen, 317 F.2rl777 (20 Cir. 19113). 
Ill) See United States v. Allen, 8!tpra note 51 i Unitecl States v. Sllllivan, 329 F.2d 755 

(2d Clr.), cert. denied, 377 U.S. 1005 (1964). 
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communicates 53 a throat to commit, or to continue to cotHmit, a Fed
eral, state or local crime of violence or unlawful conduct dangerous to 
human life, or information, that he knows is false, that the commission 
of a Federal, state, or 1000.1 crime of violence is imminent or in progress 
or that a circumstance dangerous to huma,n life m .. -ists or is about to 
exist, and, in either case, the communication "causes any person to be 
in sustained fear for his or another person's sa'fety; ,causes evacuation 
of 'a building, a public struoture, or a facility of transportation; or 
causes other serious disruption t{) the public." 

Paragraph (1), along with subsection (a) (1) of section 1616, is 
designed to replace the felony provisions of 18 U.S.C. 8'74-
8'76, but with an emphasis on the harm resulting from the communi
cation of a threat. 54 The concept of "threat" is meant to be identical 
with existing law. 

The term "crime of violence" is defined in section 111 as an offense 
which has as an element the use, attempted use, or threatened use of 
physical force against the person or property of another, or any other 
felony which, by its nature, involves a substantial risk that physical 
force against the person or property of another may be used in the 
course of committing the offense. 

The alternative phrase "unlawful conduct dangerous to human 
life" is not defined. Normally, such a threat will be to commit a crime 
of violence. However, the alternative provision may have a broader 
application. For example, an operator of a dam could threaten to re
fuse to open the floodgates d-)lring a flood, thereby placing the resi
dents of an upstream area in jeopardy of their lives. Assuming the 
operator had some legal duty to act (whether under the civil or 
criminal law), his threat would be to engage in unlawful conduct 
dangerous to human life which is not a crime of violence (since he 
did not use or threaten to use physical force) .55 

Paragraph (2), along with subsection (a) (2) of section 1616, is 
intended to replace 18 U.S.C. 35(b) and 844(e) and 49 U.S.C. 
14'72 (m), discussed wupra. As under those statutes, it is not an element 
of the offense that the communication was made seriously. Hoaxes are 
clearly within the scope of the prohibition. 

Under either branch of this statute, it is an element that the com
munication actually aaWJes a person to be in "sustained fear" for his 
or another's safety; causes evacuation of a building, public structure, 
or facility of transportation; or causes other serious disruption to 
the public. A person who communicates a threat to commit a crime of 
violence in order to canse a building to be evacuated would not violate 
this section if the building was not actually evacuated.66 

The term "sustained fear" is not meant to convey the notion of pro
longed fear, but the fear must be more than momentary. 

The element of call sing evacuation of a building, etc., need not be 
a direct causation. For example, if A communicates a false bomb 
threat to B, who tel1s the authorities, who cause the building to be 

53 "Communicate" Is defined In section 111, .As under current law, there Is no requirement 
under this offense that the threat be addressed to a specific person. United. States v. Kelner, 
wpm note 47, at 1023 . 

.. The other aspects of those statutes are embraced within proposed sections 1722 (Ex-
tortion) und 172:1 (Blackman\. . 

55By contrast the National Commission stressed the Intent of the actor. See Final 
Report. § 1614 . 

.. In such event he WOUld. In !ill likelihood, be guilty of an attempt under section 1001. 
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evacuated, A may b~ guilty of terrQrizing even though he did not di~ 
rectly cause, or even mtend that evacuation occur. 

The term "building" is uefined in section 111. It includes a purely 
private house as well as semi-public places such as apartment and 
office buildings. The term "public structure" is also defined in section· 
111; the definition is similar to that of a "building," except that it 
reaches structures that are not enclosed. 

The term "facility of transportation" is included in the definition of 
"public facility" in section 111. It is intended to encompass an air
plane, bus, train, or other public conveyance. For example, causing 
evacuation of a cable car would come within this section. 

Finally, the term "serious disruption to the public" is meant to reach 
communications which may be less disruptive than evacuation, for 
example, causing an airplane to be searched because of a bomb threat 
(even though the passengers are not evacuated). 

B. 01tlpability 
The conduct in these offenses is communicating a "threat" or "infor

mation" of the types specified in paragraphs (1) and (2). As no culp
ability standard is prescribed, the applicable state of mind that must 
be proved is at least "knowing," i.e., that the offender waS aware of the 
nature of his communication.57 The fact that, in paragraph (2), the 
information is "false" is an existing circumstance. However, the culp
ability level is set at "knowing," thus requiring proof that the offender 
was aware that the information was untrue. 

The fact that the conduct "causes any person to be in sustained fear 
for his or another person's saiety," etc., is a result of conduct. Since no 
culpability level is specifically designated, the applicable state of milld 
that must be shown is at least "reckless," i.e., that the offender was 
conscious of but disregarded the substantial risk that the result would 
occur, and the risk was such that its disregard constituted a gross 
deviation from the standard of care that a reasonable person would 
have exercised in the circumstances.58 

4. J urisdiation 
There is Federal jurisdiction over an offense in this section in five 

circumstances. The first exists when there is a circumstance set forth 
in section 1611 ( c). These jurisdictional bases have been discussed in 
connection with that section. The second circumstance occurs if the 
United States mail is used in the commission of the offense. This 
reflects existing jurisdiction under 18 U.S.C. 876 and 877. The third 
circumstance exists jf the threat or information is transmitted in inter
state or foreign commerce, as by the use interstate of a telephone. This 
essentially carries forward the jurisdictional purview of 18 U.S.C. 875 
and 844 (e) .59 The fourth circumstance occurs when the threat or in
formation concerns property that is owned by, or is under the care, 

. custody, or control of, a transportr ~ion, communication, or power 
facility which operates in interstate or foreign commerce. This in-

57 This Is cons!~tent with the cuses under 18 U.S.C. 35 (b), indicating that no evil motive 
need be shown. E.g., United State8 v. Sullivan, 8upm note 52; United State8 Y. Allen, 
8upra note 51. 

G.See Rertlon~ :103(11)(:l) nnd 302(r\(2\. 
GO See also United States v. Kelner, 8upra note 47, upholding application of 18 U.S.C. 875 

to n threat uttered In a telecast that was broadcast III three States. 
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cludes the reach of 18 U.S.C. 35 (b), but is broader in that it also em
braces communication and power facilities that operate in interstate or 
foreign commerce. The fifth circumstance occurs when the threat or 
information concerns property that is owned by, or is under the care, 
custody, or control of, the United States. Although apparently no 
general statute protects United States property against this kind of 
crime, the Committee deemed such additional coverage to be justified. 

The Committee rejected enlarging Federal jurisdiction to any case 
where a facility of interst.ate commerce (e.g., the telephone) is used 
to convey the threat or informat:i.on, as proposed by the National 
Commission. The legislative history of 47 U.S.C. 223 (Obscene or 
Harassing Telephone Calls), which statute will be discussed in con
nection with the following section, indicated that in the mid-1960's 
there were well over 500,000 harassing telephone calls per year, but 
that only 500 of these were interstate. In enacting 47 U.S.C. 223 in 
1968, the Congress carefully limited the Federal role of interstate 
calls. The Committee believes that any expansion would represent an 
undue burden on Federal law enforcement officials and would inter
fere with local legislation and enforcement without adequate justi
fication. Accordingly, both terrorizing and harassing (section 1616) 
telephone calls must be interstate in order for Federal jurisdiction 
to attach on that basis.60 

5. Grading 
An offense under this section is graded as a Class D felony (up to 

five years in prison). This is generally in accordance with present law. 

SECTION 1616. COMMUNICATING A THREAT 

1. In General and Present Federal Law 
This section is a lesser included offense of section 1615 (Terroriz

ing). It is identical in terms of the conduct proscribed but differs 
from terrorizing in {':.at it requires a specific intent to frighten or 
harass and requires no showing that any harmful consequence ensued 
from the communication. 

This section covers, to some extent, all of the existing statutes 
discussed in connection with the previous section. In addition, it 
carries forward a part of 47 U.S.C. 223, punishing obscene 01' harass
ing telephone calls. That statute punishes by up to six months in 
prison whoever, by means of a telephone in interstate or foreign com
merce (or in the District of Columbia), makes, inte1' alia, "repeated 
telephone calls, during which conversation ensues, solely to harass 
any person at the called number." 61 

~. The 0 fense 
Subsection (a) provides that a person is guilty of an offense if, 

with "intent to alarm or harass another person, he communicates" a 
"threat" or "information" of the types described in paragraphs 1615 
(a) (1) and (2). Accordingly, the discussion of the elements in and 

O. Obscene telephone calls ma;!, be punished in Federal enclaves under the assimilative 
crime provisions of the proposed Code (section 1861). 

6t This section will overlap that provision to the extent that the conduct inVOlves "re
neatpd" telephone callR (not a reqnlrpment under thlR flection) ani! that the communication 
Involves a threat or false information of the specified ty.pe. Since the provisions ot 47 
U.S.C. 223 are nowhere precisely covered in the proposed Code, yet are of a relatlvel,. 
minor, regulatory nature, the Committee determined to retain this statute in title 47. 
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the culpability with respect to those paragraphs is applicable here. In 
addition, this section requires that the conduct be engaged in with 
n. specific purpose to Halarm 01' harass" another person. 'l'he intent is 
similar to that required under a typical disorderly conduct sectioll
i.e., to '~alarm, harass, or annoy" 52_except that the milder term 
"annoy" has been dropped from this section. Thus an intent merely to 
annoy or irritate another individual by communicating a threat or 
false information is not within the scope of this section. 

This section does not require that the conduct have produced the 
result intended or, indeed, have caused any harmful result. Thus, if a 
communication of the specified type is intercepted by an F.B.I. agent 
rather than received by the intended victim, the offense is nevertheless 
consummated if the requisite intewt to alarm or harass can be proved.63 

3. J'IJIl'isdiction 
There is Federal jurisdiction over an offense under this section if (;he 

offense is committed within the special jurisdiction of the United 
States or in a circumstance set forth in section 1611 (c) (2) CF) or sec
tion 1615 (c) (2) through (5). These provisions have been described in 
connection WIth sections 1611 and 1615. 
4. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison) if the threat or information concerns a 
crime, conduct, or circumstance dangerous to human life, and a Class B 
misdemeanor (up to six months in prison) in any other case. The 
Committee deems that the prohibited conduct is more likelv to succeed 
in alarming or harassing another (and to produce a more severe or 
sustained reaction of alarm or harassment) if the communication in
volves a threat or information be".ring u.P0n danger to human life. 

In S. 1400 a further grading distinction was created (i.e., Class E 
felony) for communicating a threat to the President. This higher 
grade was regarded as necessary because a threat to the President 
causes a certain disruption of government functions (e.g., it may result 
in the canceling of a Presidential appearance and the diversion of 
Secret Service personnel). The Committee concurred in this judgment 
but felt that the offense of threatening the President should be con
tained as a separate offense within chapter 13 (Offenses Involving 
Governmental Process). 64 So far as the liability for communicating 
the threat itself is concerned, threatening the President is treated no 
differently under this section from threatening any other person. 

SECTION 1617. !!lNDA1'WERMENT 
1. In Gener'al 

Although existing Federal law pell3,lizes some particular forms of 
endangermg, the present section is new in generalizing the offense 
subject to jurisdictional limitations. In the Committee's view, the crea
tion of such an offense is amply justified both as a means of reaching 

OJ See Final Report, section 1861. 
M Under 47 U.S.C. 228, by contrast. It has been held that telephone calls which were 

handled by an answering servIce rather than the Intended recipient could not be conRldered 
In determining whether "repeated" calls designed to "hara.ss any person at the called 
numher" had been made. 'See United States v. Darsey, 342 F. Stipp. 311 (]J.D. Pa. 1972). 

"' See section 1357 (a) (2). 
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knowing life-endangering conduct occurring in the course of other 
offenses in title 18; and as a means of reachin~ the most serious aspects 
of nontitle 18 violations. With respect to the latter, the violation of 
criminal provisions of nontitle 18 regulatory statutes dealing with 
radi?active substanc~s: other. hazardous m~terials: deep mines: etc., 
can mvolve the knowmg placmg of persons In danger of death or seri
ous bodily injury under circumstances that merit penalties greater 
than those Ol'dinariJy available for unaggravated regulatory violations. 
The National Commission included a similar section in its proposal.G5 

This section serves three basic purposes: (1) to upgrade or create 
additional penalties for other title 18 crimes when human life is know
ingly endangered (e.g., arson); (2) to provide felony treatment for 
violation of certain Federal penal statutes involving safety, food and 
drug controls, etc., when human life is knowingly endangered; and 
(3) to punish other behavior knowingly dangerous to human life 
which may not fall under any other section (e.g., shooting wildly into 
a crowd).66 

~. Present Federal Law 
.As previously stated, there is no general endangerment provision in 

current Federal law. However, some provisions do exist which pro
scribe the endangerment of human safety in specific circumstances. 

18 U.S.C. 3~, for example, punishes by up to twenty years in prison 
whoever, inter alia, "with a reckless disregard for the safety of human 
life," damages, destroys, or places any explosive or destructive sub
stance in or in proximity to any motor vehicle used in interstate or for
eign commerce or its cargo. 

46 U.S.C. 1461(d), enacted in 1971 provides that a person who uses 
a· vessel in a "grossly negligent" manner "so as to endanger the life, 
limb, or property of any person" is guilty of a misdemeanor punish
able by up to one year in prison. 

In addition, certain other provisions define crimes in such a way 
that violation will usually constitute endangerment. Thus 18 U.S.C. 
1'716 punishes by up to one year in prison the "knowing" mail
ing of any poison, explosives, and "all other natural or artificial arti
cles, compositions, or material which may kill or injure another." Sim
ilarly 18 U.S.C. 832 punishes the knowing transportation of any dan
gerous explosives or radioactive materials by up to one year in prison. 
18 U.S.C. 1856 punishes by up to six months in prison any person who 
starts a fire on or near Federal forest lands and leaves the fire without 
extinguishing it, suffers it to spread beyond his control, or leaves it to 
burn unattended.67 

9. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

engages in conduct that he lmows places another person in imminent 
danger of death or serious bodily injury,68 and (1) his conduct in the 

6G See FInal Report, § 1613. 
M See, e.g., New York's Rimllar statute, N.Y. Penal Law §§ 120.20. 120.25 . 
.., See also 49 U.S.C. 1472(1) (2). whIch punI~hes posses~lon or plRcing on bnard an air· 

craft of concealed weapons or explosIves when done without regard or with reckless 
rllsrpgard for the safety of human !lfe. 

68 The definition of the term "RPriollS hocllly injury" In section 111 Rni! the discussion of 
it In connection with sections 161-1 (Maiming) and 161l! (Aggravated BatterY) are appli· 
cable here. 
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circumstances manifests an extreme indifference to human life, or (2) 
his conduct in the circumstances manifests an unjustified disregard for 
human life. The concept is derived from the :Model Penal Code and, as 
previously noted, was recommended by the National Commission for 
inclusion in the proposed Federal criminal code.6o ' 

The phrase "engages in conduct" is the conduct element of this sec
tion, that is, any action, omission, or possession.70 Since no culpability 
level is specifically prescribed, the applicable state of mind that must 
be proved is at least "knowing", i.e., that the actor was aware of the 
nature of his actions. 

The element that the conduct "places another person in imminent 
danger of death or serious bodily injury" is a result of conduct. The 
culpability standard is designated as "lmows", thus requiring proof 
that the actor was aware or believed that his eonduct was substantially 
certain to cause that result.71 

The Committee has made three revisions to the result element that 
appeared in last year's bill: The culpability standard has been changed 
:from "reckless" to "knowing"; the single word "places" has been sub
stituted :for the phrase "places or may place"; and the word "immi
nent" has been added. In addition, the section has been amended to re
quire that the actor's conduct in the circumstance~' manifest either an 
extreme indifference to or an unjustified disregard for human life. The 
purpose of these changes is to require a higher degree of culpability 
and to define more specifically the type of danger that must be created 
by the actor's conduct. 

As noted, the prior culpability standard for the result element was 
"reckless," which would have required proof that the actor was aware 
of but disregarded the substantial risk that the result would occur. In 
contrast, under the knowing standard that has been substituted, the 
defendant must be aware or believe that his conduct is substantially 
certain to place another in imminent danger of death or serious bodily 
injury. Thus, mere recklessness will not suffice. 

By using the word "places" in lieu of the phrase "places or may 
place," the Committee intends to require that the defendant's conduct 
actually endanger another person.72 Conduct creating only a possible 
or probable danger does not suffice. 

The formulation "imminent danger," as opposed to "imminent death 
or serious bodily injury" in the bill as introduced, is designed to make 
it clear that, while the danger must be an ianrmed:iJate and virtually con
current effect of the conduct, tITle existing lethal danger may involve a 
harm which may not Ultimately ripen into "death or serious bodily in
jury" for a period of time. For example, exposure of a person to a cer
tain lethal dosage of radiation would meet this aspect of the offense 
notwithstanding the fact that the death would predictrubly be weeks or 

00 See J\fodpl Ppnnl CouP S 211.2 (P.OD. 1962), 
~o As noted, the nhrnRc ?l'nl'hM knowing omissions ns well as nffil'mnt!ve ncta. Thus a 

nerson nnder a legal duty to take a partIcular actIon, who knows that his fnllnre to nprform 
the duty wm place another person In immInent danger of death or serions bodily lnimv. 
and who then conscIously falls to carry out that duty will be guilty under this section. If his 
conduct manifests nn extreme Indifference to or an unjustified disregard for human life. 

71 Sce section a(}Z (h) (Ill. 
72 The Model PennI Corle also nserl the words "mny plnce" to convey the Idea that there 

is no rrqulrement that any nnrticular person In fnct he plapprJ In ilang~~ hut onlv th~t 
potential ~IRk to hum~n life or serIous boc:ll1y Injnry ne createil. Model Penal Code 
§ 2M.11. Comment at 87 (Tent. Draft No.9, 1(59). The Committee choq(> not to Include 
these words in response to concern thllt they would make the scope of the offense too 
uncertain. 



563 Section 1617. 

months after exposure. In other words, the ultimate harm posed by the 
danger, if the harm were to occur, must be of the type thf"t is irrevoca~ 
bly fixed by circumstances immediately surrounding the endangering 
conduct, although it may take a period of time for the full injury to be 
realized. Oi course, it goes alrrnost without saying that the more remote 
or the less certain the predicted harm from the endangering conduct 
the more difficult it would :be to prove the endangerment prohibited by 
the section or that the defendant's conduct in the circumstances mani
fested "an extreme indifference to human life" or "an unjustified dis
regard for human life". 73 

The phmses "extreme indifference to human life" and "uujustified 
disregard for human life" are key concepts limiting the scope of this 
offense. They refer to conduct in the circumstances known .by bhe de
fendant and serve to limit the offense of lmowing endangerment to 
especially aggravated situations. 

"Extreme indifference to human life" 74 is the higher standard. It 
involves conduct so egre€;ious with respect to hurrnan life that the fact 
that death or serious bodIly injury did not occur was strictly fortuitous 
or a quirk of fate not related to nhe state of mind of the defendant. For 
example, knowingly shooting a gun into a crowd, setting a fire to an 
occupied building, drumaging an aircraft, or dumping a lethal substance 
in mnounts clearly sufficient to cause death into a municipal water sup
ply are circumstances manifesting an extreme indifference to human 
life. 

Although the phrase "unjustified disregard for hurrnan life" is a 
lesser standard than "extreme indifference to human life", it still in
volves a significant limitation on this offense. The disregard for human 
life must be conscious ;and clearly lacking in adequate consideration 
for the life or safety of another person. This phrase requires that the 
actor lack a reasonruble justification for his conduct in the circumstances 
lmown by him. In other words, it involves a type of danger which the 
actor knows has a substantial likelihood of causing death or serious 
bodily injury if it continues and is, under the circumstances known 'by 
the defendant, wholly disproportionate to the benefit of the conduct.75 

Because the actor must know his conduct, know the circumstances in 
whi~h he is acting, know that he is actually pl1acing another in danger 
of death or serious bodily injury, and in aggravated circumstances, 
must not merely disregard a substantial risk, but under the require
ments of (a) (2) must disregard h'llfftW,n life itself by proceeding where 
the substantiallike:lihood of causing death or serious bodily injury is 
wholly disproportionate to the benefit of the conduct, more than reck
lessness is required to establish an offense under section 1617 (a) (2). 

73 The Committee recognizes that there are complex polley Issues associated with long 
term hazards and uncertainty Inherent In related medical and scientific evidence. The 
Committee believes that, except In compelling circumstances, such hllzarads are best left 
to regulatory laws that are specifically fashioned with appropriate remedies, including 
clvll, injunctive, and criminal sanctions, to deal with such matters. That is one of the 
reasons for the si!1nificant limitations on this offense established by the criteria of " extreme 
indifference" and "lInjustifipd disregard" for human life. 

7< The phrase also appears in the definition of murder (sectton 1601 (a) (2» but Is 
there introduced by the words "in fact," and death must actually occur to complete the 
offense . 

• " To distinguish the criminal requirements from those of administrative and civil 
proceedings, nnd to prevent juries from speculating In the light of hindsight concerning 
the precise judgment that was made. no conduct should be founel in "unjustified dis· 
regard of human life" un'ess the jury finds that no reasonable person, sltuateel as the 
actor was, could have concluded that the danger was not wholly disproportionate to the 
benefit of the conduct. 
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4. Affirmative DefenBe . 
Section 1618 (b) contains an affirmative defense of consent ap

plicable to this section. This defense has been explained in connection 
with section 1611 of this report and that discussion applies as well 
here. 
S. JurriBdiotion 

There is Federal jurisdiction over an offense nnder this sectioniI (1) 
the offense is committed within the special jurisdiction of the United 
States, (2) the offense occurs during the commission of any oth~r 
offense, over which Federal jurisdiction exists, that is described m 
this title other than by cross-reference, or (3) the imminent danger 
is created by conduct constituting an offense under (A) section 1853 
(Environmental Pollution), (B) the criminal penalty provision of 
the Federal Mine Safety and Health Act of 1977 (30 U.S.O. 820(c»), 
(C) the criminal penalty provision of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 666(e», (D) the criminal penalty 
provision of the Federal Hazardous Substances Act (15 U.S.C. 
1264(a), (E) the criminal penalty provisions of the Public Health 
Service Act (42 U.S.O. 262(f) and 263a(h», or (F) the criminal 
penalty provision of the Federal Food, Drug, and Cosmetic Act (21 
U.S.O. 333). 

The first branch includes, in essence, Federal enclaves, various ves
sels on the high seas, and certain aircraft while in flight.76 The second 
branch reaches every other offense in title 18 except offenses, such as 
the espionage or securities laws, that are described thy cross-reference. 
'l'his would include, e.g., offenses involving destruction of or damage 
to property, civil rights offenses, and offenses of escape or obstructing 
a government function by physical interference, among others. The 
final branch includes as jurisdictional predicates for the commission 
of the endangerment offense a variety of enumerated nontitle 18 regu
latory offenses, both in the environmental pollution and public health 
or safety areas. This represents a substantial cutback from the scope 
of this offense as set forth in the bill as introduced, which referred 
broadly to any statute outside title 18 designed to protect public health 
or safety. The Committee elected to accept the compromise recom
mendation of the Business Roundtable that, since the phrase "statute 
... designed to protect public health or safety" was unclear and could 
lead to considerable litigation, an approach should be followed of 
referring to specific statutes in lieu of a generic reference. The specific 
statutes itemized contain, in the view of the Committee upon advice 
of the Department of Justice, the regulatory offenses most appropriate 
and important from a practical stc.ndpoint for application of the 
endangerment concept. 
6. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison) if the circumstances manifest extreme indiffer
ence to l}-uman life (e.g., shooting into a crowd, poisoning a reservoir, 
or burn.mg down an occupied apartment building). Otherwise, the 
?ffens~ l~ a 91ass E felony, (up to two years in prison). The grad
ll1g dIstmctIOn accords wIth that recommended by the National 
OOlnmissioll. 

70 See section 203. 
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Section 1621. 

SECTION 1618. GENERAL PROVISI!:NS FOR SUBCHAPTER B 

This section contains affirmative defenses of consent applicable to 
certain offenses in this subchapter. These provisions have been treated 
in connection with the specific sections to which they apply, and no 
further discussion is therefore needed here. 

SUBCHAPTER C.-KIDNAPPING AND RELATED OFFENSES 

(SECTIONS 1621-1625) 

This subchapter contains five sections, all dealing with various 
forms of criminal restraint. Section 1621 proscribes kidnapping, the 
most serious of the offenses herein, involving the restraining of a per
son for one or more enumerated heinous purposes. Section 1622 pun
ishes aggravated criminal restraint, involving the restraint of an mdi
vidual, without specific intent, but where one or more enumerated 
factors is present enhancing the danger to the victim or concerning 
holding him in a condition of slavery or involuntary servitude. Sec
tion 1623 punishes simple criminal restraint, involving a non-trivial, 
unlawful restraint upon a person's liberty, but unaccompanied by any 
aggravating factors or heinous intent. Section 1624 provides criminal 
sanctions under certain circumstances for criminal restraint of a minor 
child by a parent or glmrdian. Section 1625 contains some general 
provisions for the foregoing sections. 

SECTION 1621. KIDNAPPING 

1. In General anil Present Federal Law 
This section is designed to provide severe penalties for this most 

serious form of criminal restraint. Unlike the current Federal kidnap
ping laws, milder forms of unlawful restraint are proscribed in sepa
rate sections, rather than being lumped together in a single provision. 

Current law covers the offense of kidnapping with a number of sep
arate statutes. These statutes include the basic Federal kidnapping act 
(commonly referred to as the Lindbergh Law), 18 U.S.C. 1201-1202, 
and special kidnapping statutes covering the offense when committed 
in the course of a bank robbery, 18 U.S.C. 2113(e), and when it in
volves the abduction of the President 01' Vice President, 18 U.S.C. 
1751, or a Member of Congress, 18 U.S.C. 351. Kidnapping also is cov
ered to some extent by the White Slave Traffic statutes, 18 U.S.C. 2421-
2423, and by statutes dealing with cruelty to seamen and ship mutinies, 
18 U.S.C. 2191-2192, and shanghaiing of sailors, 18 U.S.C. 2194. Other 
offenses closely related to kidnapping are the laws against slavery, 18 
U.S.C.1581-1588. 
. The so-called "L~ndbergh Law," 18 U.S.C. 1201, was enacted in 1932 
m response .to. the mfamous abduction and murder of the I.lindbergh 
baby. As orlgmally enacted, the statute made it a crime knowingly to 

51-508 0 - 80 - 37 



Section 1621. 566 

transport in interstate or foreign commerce any person "who has been 
unlawfully sei~ed. confined; inveigled j decoyed; kidnapped, I.I.bducted, 
or carried away and held for ransom or reward," except in the case 
of a minor who is abducted by a parent. If the kidnapped person 
were not liberated unharmed, the maximum penalty was death on 
recommendation of the jury; otherwise. the offense was punishable by 
any term of years or for life. 

In 1934 Congress amended the statute to add the words "or other
wise" after "ransom or reward," apparently because of concern about 
other serious forms of kidnapping such as the kidnap-murder of racket
eers by their rivals. 

The addition of the words "or otherwise" transformed the statute 
into one of very broad scope. In Goooh v. United States,1 the Supreme 
Court, in sustaining a conviction under the then recently amended 
statute for holding and transporting a State peace officer in order to 
avoid arrest, stated: 2 

Evidently, Con~ress intended to prevent transportation in 
interstate or foreIgn commerce of persons who were being 
unlawfully restrained in order that the captor might secure 
some benefit to himself. And this is adequately expressed by 
the words of the enactment. 

* * * * * * * 
Holding an officer to prevent the captor's arrest is some-

thing done with the expectation of benefit to the transgressor. 
So also is kidnapping with purpose to secure money. These 
benefits, while not the same, are similar in their general nature 
and the desire to secure either of them may lead to kidnapping. 
If the word reward, as commonly understood, is not itself 
broad enough to include benefits expected to follow the pre
vention of arrest, they fall within the broad term, "other
wise." 

In United States v. HeaZy,S the Supreme Court reaffirmed the Goooh 
holding that no motive of pecuniary profit for the kidnapping need be 
shown and upheld an inrlictment charging kidnapping and air piracy 
where the defendants at gunpoint kidnapped the pilot of a private 
plane and compelled him to transport them from Florida to Cuba. The 
Court also rejected the defendant's contention that since the object of 
the kidnapping (i.e., the transportation to Cuba) was not illegal, their 
actions did not constitute an offense under 18 U.S.C. 1201; the Court 
held that the legality of the ultimate purpose is irrelevant and that the 
statute simply proscribes kidnapping as a method to attain the 
purpose. . 

In light of Goooh and HeaZy, the lower Federal courts have con
strued the "or otherwise" language expansively so as to eliminate from 
the statute any limitation based on the purpose or motive of the kid
napping. Thus the current statute has been held, e.g., to reach kid
napping in order to force the victim to confess to a heinous crime so 

1297 U.s. 124 (1936). 
• rd. at 128-129. 
8376 U.S. 75. 81-83 (1964). 

---~-~- -------------------------"' 
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as to enhance the defendant-private investigator's fame,~ kidnapping 
in order to take "indecent liberties" with the victim,5 kidnapping by 
Klansmen of a couple who were transported to a lonely spot, given a 
flogging, and told to attend church and stop living together,S kid
napping to force the victim-driver to cross a State lme in order that 
the defendant could be let off closer to his destination,T kidnapping for 
the purpose of holding a stepdaughter in involuntary servitude,s and 
kidnapping for the purpose of rape.9 

The "or otherwise" aspect of 18 U.S.C. 1201 is indeed so broad that 
it would clearly permit prosecution of youths who kidnap a pledge 
in a fraternity initiation. Criticism has been leveled at this statutory 
formulation, particularly in view of the heavy potential penalties, 
because it does not discriminate between the less serious forms of 
criminal restraint and the more dangerous kidnappings to obtain 
ransom or to aid in the commission of a felony or an escape. 

A second major problem with 18 U.S.C. 1201 is the difficulty of de
termining when movement of the victim in the course of anotl:er 
offense, such as robbery or rape, is sufficiently distinct or independent 
to justify a separate kidnapping charge.1o Generally, the cases under 
the current statute have been extremely permissive in upholding kid
napping convictions in such circumstances, in the face of a contention 
that the kidnapping should be deemed to have merged in the offense it 
was designed to facilitateY 

18 U.S.C. 1201 was amended in 1972 to its present form. The amend
ments in no way altered the application of the cases discussed above 
and did not purport to deal with the "merger" problem involving 
transportation of the victim in the course of another crime. Instead, the 
purpose of tha amendments was primarily to expand Federal juris
diction. Thus, the statute currently reaches not only situations where 
the victim is "willfully transported in interstate or foreign com
merce," 12 but also kidnap pings within the special maritime and terri
torial jurisdiction of the United States under 18 U.S.C. 7, and within 
the special aircraft jurisdiction of the United States as defined in 
49 U.S.C. 1301 (32). The amendment also extends the statute to in
stances where the victim is a foreign official, an official guest of the 
United States, or an internationally protected person, as defined in 18 
U.S.C. 1116 (b). Finally, the penalty provision was modified to 
eliminate the death sentence. This latter amendment was in response 
to the holding in United States v. Jaokson,13 which had declared the 

• United States v. Parker. 103 F.2d 857 (3d Cir.). cert. denied. 307 U.S. 642 (1939). 
• De Herrera v. United States, 339 F.2d 587 (lOth Clr. 1964). 
• Brooks v, United State., 199 F.2d 336 (4th Clr. 1952). 
'Wheatlell v. United States. 159 F.2d fi99 (4th Clr. 1946). 
• Miller v. United States, 123 F.2d 715 (8th Clr. 1941). rev'd on other grounds, 317 U.S. 

192 (1942). 
• Poindeztcr v. United States, 139 F.2d 158 (8th Clr. 1943). 
10 See Working Papers, p. 855. . 
n E.g., United States v. Baker, 419 F.2d 83 (2d Clr. 1969), cert. denied, 397 U.S. 976 

(1970) ; United States v. De La Motte, 434 F.2d 289 (2d Clr. 1970), cert. denied, 401 U.S. 
921 (1971); see also United States v. Wollord, 444 F.2d 876 (D.C. Clr. 1971), generally 
reviewing the authorities. I t 

12 The purpose of the change from "knowingly" to "willfully" In this respect s no ex· 
plained In the legislative history. Howpver, It Is apparently aimed at Indicating that t~e 
defendant need not have actual knowledge of the crossing of State or Internatlosnal ~.o~r d' 
aries thereby resolving a conflict under the former version of the ~tat!1te. ee n! c 
States v. Napier, 518 F.2d 316 (9th Clr.), cert. rlenied

d
, 4

U
23.U

t 
'~'Jlt95t (lv97~o~~~r~~r~E~~:8n 

v United Btatea, 272 F.2d 684 (10th elr. 1959), an nI eU. " a es . , . F lrd 
160 (E.D. Tenn. 1938) (knowledge not required), with lVheatJev v. United States, 159 . 
599 (4th Clr. 1946) (knowledge of jurisdictional element requIred). 

'" 390 U.S. 570 (1968). 
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death penalty in the fOl"Iller statute unconstitutional because, by per
mitting its imposition only in the event of a jury trial, it tended to 
discourage defendants from exercising their rights to plead not guilty 
and to demand a jury trial. 

Before briefly reviewing the remaining Federal law dealin8' with 
kidnapping, it should be noted that the criticisms directed agalllst 18 
U.S.C. 1201 and similar State enactments have led in recent years to 
wholesale changes in the State statutes that punish the several offenses 
that were formerly lumped in the general category of kidnapping. In 
very broad outline, the new codes break the offense of kidnapping into 
three separate crimes. The first retains the name "kidnapping" and 
covers only the most heinous offenses by requiring certain specific 
intents such as holding a person for ransom, or as a hostage, or to 
facilitate commission of a felony. Kidnapping is usually graded as a 
Class A or B felony. The second offense is generally entitled "felonious 
restraint" and punishes those offenses in which a person is deprived 
of his liberty and some aggravating factor such as threats, endanger
ment, or exposure to risk of serious bodily injury is present, but where 
the most dangerous purposes that characterize the hIgher crime of kid
napping are absent. Felonious restraint is generally r:aded at the 
Class C or D felony level. The third offense, called' unlawful im
prisonment," covers any other form of unlawful restraint imposed on 
a person, and because of the absence of any serious criminal purpose 
or any endangerment of the victim or another, this offense is graded 
as a misdemeanor. 

This basic three-offense concept has been enacted into law in New 
York and has been adopted or proposed in at least a dozen other State 
revisionsY It has been recommended by the Model Penal Code 15 and, 
for the Federal system, by the National Commission.1G The Committee 
has incorporated this essential idea into the. bill, as reported, although, 
as will be seen, the formulation proposed here differs in some signifi
cant respects from that suggested by the National Commission. 

18 U.S.C. 1202, a seldom utilized companion statute to 18 U.S.C. 
1201, penalizes by up to ten years in prison whoever receives, possesses, 
or disposes of any money or other property, or any portion thereof, 
known to have been delivered as ransom or reward in connection with 
a violation of 18 U.S.C. 1201. This statute will not be covered in this 
subchapter but will be carried forward under the general accomplice 
section 17 and under section 1311 (a) (2) (Hindermg Law Enforce-
ment). . 

18 U.S.C. 2113 (e) punishes whoever, in committing any offense 
defined in that section (i.e., bank robbery and related crimes), or in 
avoiding or attempting to avoid apprehension for the commission of 
such offense, or in freemg himself or attempting to free himself from 
arrest or confinement for such offense, "forces any person to accom
pany him without the consent of such person." The penalty is im
prisonment for not less than ten years or death if the jury' shall so 
direct.1S 

U In addition to New York, the concept has been adopted, with occaSional variations, 
In Colorado, Connecticut, Ill!nois, Kansas, Minnesota, Montana, New Mexico, Oregon, and 
Pennsylvania. 

'" See sections 212.1-212.3 (P.O.D, 1962). 
,. See Final Report. ~ § 1631-1634. . 
17 Section 401 of the Code. 
,. The death sentence aspect of this statute has been declared unconstitutional under 

tho rationale of United State8 v. Jack8on. 8upra note 13. See Pope v. United States, 392 
U.S. 651 (1068) ; see also Ooker v. United States, 433 U.S. 584 (1077) (death penalty for 
the non-fatal rape of an adult women held unconstitutional). 
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It has been held that this subsection creates a separate offense from 
the offense of bank robbery, permitting cumulative punishment.Io 

18 U.S.C. 1751, enacted in 1965, is another specialized statute, deal
ing in' part with kidnapping. It provides that any person who, inter 
alia, kidnaps the President of the United States, the President-elect. 
the Vice President (or, if there is no Vice President, the officer next 
in the order of succession to the Presidency). the Vice President-elect, 
'or any individual acting as President under the Constitution and laws 
of the United States, shall be punished by up to life imprisonment or 
by death if the victim was killed. 

18 U.S.C. 351, enacted in 1971, provides similar coverage for mem
bers of Conwess. Subsection (b) punishes, by up to life imprisonment, 
or by death If death results any person who kidnaps a member of Con
gress or member-elect.20 No reported cases under these statutes exist. 

18 U.S.C. 2191 punishes by up to five years in prison whoever, being 
the master or an officer of a vessel of the United States on the high 
seas or any other waters within the admiralty and maritime jurisdic
tion, "imprisons any of the crew of such vessel." No reported cases 
under this provision apparently exist. 

18 U.S.C. 2192 punislies by up to five years in prison whoever, being 
a member of the crew of It vessel of the United $tates on the high seas 
or any other water within the admiralty and maritime jurisdiction 
"unlawfully confines the master or other commanding offic'er thereof." 
No recent cases under this provision apparently exist. Several old 
decisions indicate that any seizing or the master, for however brief a 
period (e.g., momentarily grabbing him and holding him against the 
rail), violates this statute.21 Such conduct would not constitute a re
straint under the offenses defined in this subchapter,22 although it 
might be punishable as a battery under section 1613. 

18 U.S.C. 2194 punishes by up to one year in prison whoever know
ingly detains on board any vessel engllged in interstatt'; or foreign 
commerce or on board a vessel of the United States na7igating the 
high seas or other navigable waters of the United States any person 
who has been "shanghaied" on such vessel with intent that lie per
form labor or service of any kind. This provision will be carried for
ward in section 1622 of the proposed Code. 

18 U.S.C. 2421-2423, the White Slave Traffic Act, covers the trans
portation in interstate or foreign commerce of women or girls for 
prostitution or immoral purposes. Section 2421, the principal statute, 
punishes the act of transportation with criminal intent, without re
gard to whether there was consent by the woman or not. For this 
reason, the offense is distinct from kidnapping,23 and it would not be 
covered in this subchapter.2~ 

Sections 2422 and 2423 punish, by contrast, whoever "knowingly 
persuades, induces, entices, or coerces any woman or girl" to traveJ 
in interstate or foreign commerce for purposes of prostitution or 
other immoral purpose. To the extent that these statutes apply where 

1. See Olark v. United State8. 281 F.2n 2$0 (10th Clr. 1960) ; UnUed State8 v. Parker, 
283 F.2d R62 (7th Clr. 19RO). rprt. denied, 366 U.S. 937 (1961) ; contra, United State8 V. 
R08sie, 552 F.2d 381 (1st Clr. 1977). 

20 This statute Ilnd 1M U.S.t:!. 1751 also punish an attempt to kidnap any of the respec· 
tlve omclnls there set forth. An attempt Is punishable by up to life Imorlsonment. 

n flee LandP1' v. United State8, 14 F. Cns. No. 8,039 (C.C,S.D.N.Y, 1844) ; United States 
v. Bladen, 24 F. Cas. No. 14,606 (CC. Pa. 1816). 

22 See section 1625 . 
.. !'lee Hatta10ay v. United StateR, 399 F.2d 431 (11th Clr. 1968), 
'" The baSic coverage of the WhIte Slave Trame Act, albeit only partial, 18 round In 

proposed section 184'3 (Conducting n Prostitution Business). 

---- ~- ----~~ 
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the means used is coercion, they will be covered in this subchapter. 
Section 2422 has a maximum penalty of five years in prison. Section 
2423, which applies where the woman is under eighteen years of age, 
is punishable by up to ten years in prison. 

Various statutes in chapter 77 of title 18 (Peonage and Slavery) 
and chapter 107 (Seamen and Stowaways) also proscribe kidnapping 
or similar crimes of restraint. 

18 U.S.C. 1581 (a) punishes by up to five years in prison whoever 
"holds or returns any person to a condition of peonage, or arrests 
any person with the intent of placing him in or returning him to 
peonage." 

The term "peonage" has been held to be a form of involuntary 
servitude witliin the meaning of the Thirteenth Amendment 2~ and 
to mean "compulsory service to secure the payment of a debt." 26 It is 
immaterial whether the debt is real or alleged, and the amount of the 
debt and the method of coercion are also irrelevant.21 What the statute 
outlaws is any form of compUlsion to secure services of the victim in 
payment of the debt.2s 

18 U.S.O. 1583 punishes by up to five years in prison whoever, inter 
aZia, "kidnaps or carrif1 away any other person, with the intent that 
such other person be I old into involuntary servitude, or held as a 
slave." 

18 U.S.O. 1584 imposes an identical punishment upon whoever 
"knowingly and willfully holds to involuntary servitude or sells into 
any condition of involuntary servitude, any other person for any 
term." 

The term "involuntary servitude" as used in this statute has been 
narrowly defined to mean "causing the servant to have, or to believe he 
has1 no way to avoid continued service or confinement . . . not a sit
uatIOn where the servant lmows he has a choice between continued 
service and freedom, even if the master has led him to believe that the 
choice may entail consequences that are exceedingly bad." 29 Under 
this definition, a Oonnecticut farmer who hired a Mexican family to 
work for him, kept them at his farm under onerous conditions, and 
threatened them with deportation if they left, was found not to be 
guilty of holding the family to involuntary servitude. The court, in a 
thorough review of virtually all t.he cases arising under chapter 77, 
determined that either physical restraint or threat to cause immediate 
confinement would suffice but that a threat of deportation was not such 
a means as would constitute a "holding" to involuntary servitude. so 

18 U.S.O. 1585 punishes by up to seven years in prison whoever, 
being a United States citizen or resident and of the crew of a foreign 
vessel engaged in the slave trade, or being of the crew of a vessel owned 
in whole or part by a United States citizen, inter alia, seizes any person 
on a foreign shore with intent to make him a slave, or forcibly brings, 
carries, receives, confines, detains or transports any person as a slave 
on board such a vessel. 

'" See Ta1llor v. Georgia, 315 U.S. 25 (1942) . 
.. See Olllatt v. United states, 197 U.S. 207. 216 (1905). 
!r/ See RallC1l v. Alabama, 219 U.S. 219. 242-243 (1911) ; Pierce v, United Statea, 146 

F.2d 84 (5th C!r. 1944), cert. neniE'iI. 324 U.S. 873 (1945). . 
.. Uncler the "arrest" branch. !t IR not neceRRary that any service actualJy be pertormeil. 

See United state.~ v. Gas/rln, 320 U.S. 527 (1944). 
'" United BtateR v. Shacknell, 333 F.2c1 475, 486 (2(1 C!r. 1964). 
"" ld. at 481-487. 

_._--------------------" 
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18 U.S.C. 1587 punishes by up to four years in prison whoever, being 
the master or commander of any vessel within the jurisdiction of the 
United States, has on board any person with the intent of selling him 
as a slave or landing him for such purpose. 

18 U.S.C. 1588 punishes by up to five years in prison whoever, being 
. the master or owner of a vessel, receives a person on board knowing 

or intending that he be carried fr.om the United States to any place to 
be held or sold as a slave, or carries within the United States any per
son with intent to hold -or sell him as a slave. 

All the offenses in chapter 77 described above will be carried forward, 
in part or in whole, in section 1622.31 
~. The Offe'Tl8e 

A.. Elements 
Subsection (a) of section 1621 provides that a person is guilty of an 

offense if he restrains another person with intent. to (1) hold him for 
ransom or reward, (2) use him as a shield or hostage, (3) commit a 
felony, or (4) interfere with the performance of a government 
function. 

The term "restrain" is defined in section 1625 to mean to "restrict 
the movement of a person without consent, so as to interfere with 
his liberty, by (A) removing him from his place of residence or 
business; or (B) confining him in any place or moving him from one 
place to another unless such confinement or movement is trivial." 

The term "consent" is defined in section 111 so as to include willing 
assent, but not to include assent given by a person (a) who is legally 
incompetent to authorize the conduct assented to, (b) who is a member 
of a class whose improvident consent is sought to be prevented by the 
law describing the offense, (c) who is, by reason of age, mental disease 
or defect, or intoxication, manifestly unable, or known by the actor to 
be unable, to make a reasonable judgment as to the nature or harmful
ness of the conduct assented to, or (d) whose assent is induced by force, 
threat, intimidation, or deception. Subsection (a) (1) of section 1625 
also contains a special definition of "consent" applicable to the offenses 
in this subchapter as excluding assent given by the victim "if in fact he 
is less than fourteen years old or is incompetent and if his parent, 
guardian, or other person responsible for his welfare has not acquiesced 
in the movement or confinement." 

The definitions of "restrain" and "consent" are very similar to those 
adopted by the National Commission. S2 The National Commission, 
however, also utilized another term-"abduct"-in conjunction with 
"restrain." Abduct was defined to include all the elements of "restrain" 
plus an intent on the part of the defendant to prevent the person's 
liberation (1) by secreting or holding him in a place where he is not 
likely to be found, or (2) by endangering or threatening to endanger 
the safety of any human being.s3 To constitute the offense of kidnap
ping in the Commission's scheme, it was necessary to find first, the ele
ments of restraint, second, one of the intents that establishes abduc
tion, and third, one of the specific purposes enumerated (e.g., to hold 
the victim for ransom or reward) .54 

8118 U.s.C. 1582, dealing with equipping vessels for the slave trade. and 18 U.S.C. 11586, 
punishing service on hoard a vessel engaged In the sllne trade, are unrelated to this sub· 
chapter dealing with offenses Involving criminal restraint. 

U See Final Report, f 1639(a). 
lI3 See id. § 1639 (a). 
M See id. § 1631. 
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The National Commission's reason for adding the concept of 
"abduct" to that of "restrain" was "to emphasize the complete con
trol of the victim involved in a kidnapping." 35 The Committee feels 
this is unnecessary and that the concept of "restrain" includes both (1) 
and (2) immediately above. If a person is taken and without consent 
(e.g., by "force, threat, intimidation,3a Or deception") and is de
prived of his liberty for the purpose of ransom (to use the most 
common example), it is difficult to understand how this activity can 
be accomplished without either confining him in a place where he is 
not likely to be fwnd or endangering or threatening him or another 
person. Thus, the elements already present in "restrain" are such that 
the addition of the concept of "abduct" would result in little other 
than problems in proof at the trial. Moreover, even if it is possible 
to envisage a restraint, as defined in this section, accompanied by one 
of the enumerated specific intents, without endangerment or isolation 
of the victim, there is no reason why the offense should not be complete 
none the less. It would seem that even without the element of abduction 
the conduct described is within the traditional offense covered by the 
Lindbergh Law and hence should be subject to severe punishment. 

The term "restrain" as noted above, is defined in section 1625 to 
mean (1) the restriction of the movement of a person without con
sent 37 (2) so as to interefere with his liberty (3) by removing him 
from his place of residence or business, or by confining him in any 
place or moving him from one place to another unless such confine
ment or movement is trivial. These three elements must coalesce in 
order to fit the definition. 

Restraint is without consent if it is accomplished, inter alia, by 
"force, threat, intimidation, or deception." 3S The inclusion 0,£ coercive 
factors other than force is consistent with existing cases under the 
Lindbergh Law which make it clear that the holding or restraint 
can be achieved by mental as well as physical means.39 Restraint 
can be accomplished even though the victim has acquiesced if in 
fact the victim is less than fourteen years old or is incompetent and 
if his parent or guardian, or the individual 01' institution responsible 
for his welfare, has not acquiesced in the movement or confinement.40 

This provision is derived. from the decision in Ohatwin v. United 
States.41 That case involved IJ, prosecution under the Lindbergh Law 
for inveigling or decoying a fifteen year old girl (with a mental age 
stipulated as seven) to live with the. defendant) a Mormoll) as a part
ner in a "celestial" marriage. The Supreme Court revers eel the convic
tion on numerous grounds, one of which was that there was no sub-

lJ5 See Workin'! Papers. p. 856. 
00 The Model Penal Corle employed the word "threat" alone. without "intimidation" : the 

~ntlonnl Commission did the reverse. AIthou~h the terms are close in meaning. the Com
mittpe bas utillzecl both for added clarity and to insure completeness in coverage. 

'" The National Commissi6n, in addition to the concept of "without consent", provided 
in its definition of "restrnin" thnt the restraint be done "unlawfully". See Final Report, 
§ 1639(a). The functIon of the modifier "unlnwfnlly" was obviously to exclude acts s'lch 
as arrests which may be both forcibly and lawfully. While the Commitee, of course, 
shares the view that an arrest should not be punishable as a criminal restraint, this 
result is achieved under the Code by operation of the defense of exercise of public 
authority carried forward in sertion 501. This treatment of the issue Is deemed s'.1Perior 
to Including the term "unlawfully' in the o1l'ense, since the same defense would normally 
be available to a law enforcement officer who makes an arrest later determined to be 
··unlnwfu}"". 

38 See the definition of "consent" In section 111. 
"See e.g., United State« v. McGrady. 191 F.2d 829 (7th Clr.1951), cert. tlenled, 342 U.S. 

911 (1952). The ~ameo wordR-"forre. thrpat. Intimidation, and deceptlon"-are also used 
together In sections 1115, 1323 and 1357 and reference should be made for further expli
cation to the dlHcusRlon In connection with those olfenRes. 

40 See the special definition of "consent" In section 1625 (a) (1). 
41 326 U.S. 455 (1946). 
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stantial proof that the girl was 'Of such ~n age or men~ality as nec~s
sarily to preclude her from understandmg the doctrme 0.£ celestIal 
marriage and from exercising her own free will. The Court noted 
that: 42 

At the time of the alleged inveiglement ... she was 15 years 
and 8 months of age and the alleged holding occurred there
after. There is no legal warrant for concluding that such an 
age is ipso facto proof of mental incapacity in view of the 
general rule that incapacity is to be presumed only where a 
child is under the age of 14.9 Wigmore on Evidence (3rd ed.) 
§ 2514. 

The Court further observed that, although it had been stipulated that 
the alleged victim had a mental age of only seven, it had not been 
shown what tests had been used to arrive at this conclusion. The Court 
held that before criminal liability could be sanctioned in a case of this 
kind (i.e., as previously found by the Court, a case where there was no 
unlawful physical or mental restraint on the girl and no proof of a 
desire by the defendant to hold her against her will), there "must be 
competent proof beyond a reasonable doubt of a victim's mental in
capacity in relation to the ... acts in question." 43 

Based on this holdinO', the Committee has adopted fourteen as the 
critical age below whic~ consent for purposes of this statute wil1 not 
suffice to immunize the defendant (or, alternativl'ly, proof of the 
victim's incompetence, whatever his age) unless, in either instance, the 
victim's guardian or person responsible for his welfare has acquiesced 
in the confinement or movement." 

The second element of the definition of "restrain" incorporates the 
concept of interference with liberty. Obviously there can be no 
restraint in the common meaning of the word without such inter
ference. The National Commission qualified this phrase by requiring 
that any interference with liberty be "substantia1." 45 The Committee, 
however, has deleted the word "substantial" and substituted a condi
tion that the confinement or movement be more than trivia1.46 

This change reflects the opinion of the Committee that the concept 
of restraint should be generally broader than the National CommIS
sion formulation. The test as to whether a movement or confinement 
is more than trivial is also designed to aid in resolving problems of 
the type that have arisen under 18 U.S.C. 1201 involving a contention 
that the kidnapping offense should be dismisse<l because the detention 
or movement of the victim was merely incidental to the defendant's 
commission of another offense. Under the Committee's formulation, 
there will be a statutory standard by which to evaluate such claims. 

S. 1400 attempted to codify the notion that kidnapping should ex
clude that confinement or movement that was trivial or "wholly 
incidental to the commission of another offense." 41 This latter phrase 
was rejected by the Committee as ambiguous and presenting the po
tentially adverse effect of eliminating prosecutions for some clear 
"kidnapping" offenses. For instance, a defendant who abducted a 

42 ld. at 461. 
'"ld. at 462 . 
.. See Working Papers. p. 862 . 
.. See Final Report. § 1639 . 
.. The Committee considers that any removal ot a person from his residence or place Of 

business Is more than a trlvinl Interference with hlB liberty and accordingly has applied 
the "trlvlal!ty" test only to other confinements or movements • 

.. See S. 1400 I 1624. 
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child and held him for two weeks for $100,000 ransom could argue 
with some plausibility under the S. 1400 formulation that this was 
"wholly incidental" to his extortion scheme. However, the interfer~ 
ence wIth the child's liberty in such a case is by no means "trivial" and 
the conduct should certainly be prosecutable as kidnapping. Further
more, there was a burden of proof problem. The government could not 
be expected to prove in every case that an abduction was not incidental . 
to some other unspecified crime. But if the burden were placed on the 
defendant, it might require admission of the crime to which the abduc
tion is claimed to have been "incidental," in derogation of his Fifth 
Amendment rights. 

Accordingly, the Committee determined to place the burden OR the 
government to show, as to restraint: (1) restriction of movement; (2) 
unlawful and unconsented restriction; and (3) interference with 
liberty by (a) removal from residence or place of business, or (b) non
trivial confinement or movement. 

Some examples may help to clarify this formulation. If a messenger 
from a Federally insured bank carrying bank funds is walking down 
the street and is forced into an alley at ~npoint and robbed, this 
would not constitute kidnapping under thIS section despite the fact 
that the victim was briefly confined and his liberty interfered with. 
The confinement would be deemed "trivial". On the other hand, if the 
victim in a robbery were forced into a car and driven several blocks 
before being released, such an act would be a kidnapping.48 Similarly, 
in a truck hijacking of an interstate shipment, the mere removal of 
the driver from the cab of his truck is not restraint. However, locking 
him in the trunk of a car and driving him around for a time would be 
covered.'u 

The significance of the elimination of the "wholly incidental" excep
tion is illustrated by the facts in United 8tates v. HeaZy,50 where the 
defendant compelled the pilot of a private plane to fly him from 
Florida to Cuba. As the Court held, this is both a kidnapping and air 
piracy, notwithstanding the fact that the kidnapping arguably was 
wholly incidental to the air piracy. 

Paragraphs (1) through (4) set forth the specific intents deemed 
by the Committee to represent the most serious forms of restraint. 
Less serious forms are dealt with in the following two sections. 

Paragraph (1) punishes restraininff another person with intent 
to "hold him for ransom or reward.' This reinstates the original 
language of the Lindbergh Law, shorn of the overly broad "or other
wise" amendment discussed above. The Committee intends thnt exist
ing case law as to the meaning of "ransom or reward" be followed. 
Thus, the term "reward" is not meant to be narrowly limited to money, 
but on the other hand must be of some tangible benefit to the defendant. 
For example, a woman who abducts a child as a consequence of her 
"maternal instinct and desire to have a child of her own" 61 would not 
have held the child for "reward" under this paragraph. 

Paragraph (2) proscribes restraining another with intent to "use 
him as a shield or hostaj!;e." This covers the common situation where 
a victim is used as a shield or hostage in connection with the commis-

.. Cr. United states v. FOil!, 97 F.2d 913 (2d Clr. 1938). 
I. Ree United State8 v. Wolford, 444 F.2d 876 (D.C. Clr. 1971). 
50 Supra· note 3. 
51. See United States Y. Varne)', 283 F.2d 900. 902 (7th Clr. 1960), overruled on other 

grounds in United States v. Atohison, 524 F.2d 367 (7th Clr. 1975). 

L-_______________________ ~ ___ ~ ____ ---~ 
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sion or escape from commission of another offense,52 and to that extent 
is largely coextensive with the following paragraph.53 However, the 
hostage aspect also reaches cases where a person is held in order to 
support the kidnapper's demand for the release of a prisoner or for 
certain corporate or governmental action. 

Paragraph (3) penalizes the restraining of a person with intent to 
"commit a ·felony." The phrase "commission of an offense," which in
cludes variants such as "commit a felony," is defined in section 111 
to include the attempted commission of an offense, the consummation 
of an offense, and any immediate flight from the commission of an 
offense. Thus, this paragraph carries forward the offenses in 18 U.S.C. 
2113(e) and 18 U.S.C. 2422-2423, applicable to bank robbery, prosti
tution, and related crimes, but generalizes it to include all felonies.~4 
The intent to commit a felony must; of course, arise before the kid
napping occurs. Thns if a victim is abducted and later shot, the shoot
ing does not convert the abduction into a kidnappi.ng. On the other 
hand, if there existed a purpose to shoot or assault the victim when he 
was abducted, the shooting or assault need not have occurred for the 
offense of kidnapping to be com plated. 

Paragraph (4) punishes restraining snother with intent to "inter
fere with the performance of a government function." This element is 
not jurisdictional and hence is not restricted to Federal government 
functions. It is designed to deal, for example, with situations such as 
that in Gooch v. United States, supra, where the defendants kidnapped 
two Texas peace officers who attempted to arrest them. 

The National Commission included the four specific intents set 
forth above in its suggested kidnapping statute, as ·well as two others 
involving an intent to hold a person in a condition of involuntary servi
tude, and an intent to terrorize the victim or a third person. The Com
mittee deleted the latter branch because such an act is covered by para
graph (3), since terrorizing is itself a felony under the proposed 
Code.55 The involuntary servitude kidnapping offense is covered, with
out the need for proof of a specific intent, in section 1622. 

Because section 1621 limits the offense of kidnapping to cases in 
which the actor has the intent to do one of the nefarious acts listed 
in subsection (a) (1) through (4), the provision of existing 18 U.S.C. 
1201 excluding the confining, etc., of a minor by his parent from the 
definition of kidnapping is not carried forward in chapter 16, sub
chapter C. 

B. Oulpability 
The conduct in this offense is the restriction of the movement of a per

son so as to intefere wit.h his liberty by removing him from a place, 
or by confining him in any place or moving him from one place to 
another. Since no culpability st.andard is set forth in this section, 
the applicable state of mind that must be proved is, at a minimum, 
"knowing," i.e., that the offender was aware of the nature of his 
actions. Conduct does not include all of the component elements of 
"restraint," i.e., lack of consent, which may involve actual lack of con
sent or legal incapacity to give effective consent. This must be regarded 
as a "circumstance" as to w11ich recklessness is the minimum culpa-

52 See e.g., United State8 Y. BlulD, 261 F.2d 807 (3d Cir. 1958). in which the bank man
ager was forced to accompany the robbers in their getaway. 

"" However the following parngrnph covers only ltidnnpplngs In the course of 11 felony, 
whereas paragrll:ph (2) would apply where a victim was used as a shielil or hostage during 
tho commission of n mlsdemeRnor . 

.. The term "felony" is defined in section 111. 
1!5 See section 1615. 
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bility required. Likewise, it is a "circumstance" that the place from 
which the victim was removed was "his place of residence or business," 
so at least recklessness is necessary as to that fact. The elements in 
paragraphs (1) through (4) state the specific intents or purposes for 
which it must be shown that the conduct was performed. 
9. Jurisdiotion 

Section 1621{c) provides that there is Federal jurisdiction over 
the crime of kidnapping in a variety of circumstances set forth in four 
paragraphs.5G -

Paragraph (1) st.ates that there is Federal jurisdiction if the offense 
is committed within the special jurisdiction of the United States. The 
special jurisdiction is defined in section 203 and includes the special 
maritime, special territorial, and special aircraft jurisdictions, These 
are defined in terms very similar to the present scope of 18 U.S.C. 7 
and 49 U.S.C. 1301 (32) so that this jurisdictional branch in essence 
carries forward that part of the 1972 amendment of 18 U.S.C. 1201, 
extending kidnapping jurisdiction to Federal enclaves, various vessels 
on the high seas, and certain aircraft while in flight. 

Paragraph (2) J?rovides that there is Federal jurisdiction over the 
offense of kidnappmg if it is committed against (A) a United States 
official; (B) a Federal public servant who is engaged in the perform
ance of his official duties and who is a judge, a juror, a law enforce
ment officer, an employee of an official detention facility, or a person 
desi~ated in regulations for coverage under this section by the Attor
ney General; (C) a foreign dignitary or a member of his immediate 
family, who is in the United States; (D) a foreign official who is in 
the United States on official business or a member of his immediate 
family who is in the United States in connection with the visit of such 
official; (E) an official guest of the United States; or (F) an inter
nationally proteeted person. 

The term "United States official" is defined in section 111 to include 
the President, President-elect, Vice President, Vice President-elect, 
Member of Congress, member-elect of Congress, Justice of the Su
preme Court, or a member of the executive branch who is the head of a 
depaJ.itment listed in section 101 i)£ title -5, United St,'l,tes Code. Sub
paragraph (A) thus carries forward, in expanded form, the current 
jurisdictional purview of 18 U.S.C. 351 and 1'751. 

Subparagraph (B) represents an extension of present jurisdiction, 
but one which the Committee feels is warranted and whICh was rec
ommended bl the N adonal Commission. In essence the extension makes 
Federal jUrlsdiction over kidnapping coextensive with1urisdiction 
over assaultive offenses committed against Federal publIc servants. 
Currently acts of kidnapping of, for example, a law enforcement 
officer or an employee of an official detention facility engaged in the 
official performance of his duties, are punishable only at the level of an 
assault under 18 U.S.C. 111.57 Kidnappings of judges and jurors can be 
prosecuted only as a form of obstruction of justice.5B This results in an 
unwarranted limitation of the applicable penalty. Moreover, there 
~eems n? reason for the present gap in Federal coverage since, if there 
IS suffiClent Federal interest to support Federal jurisdiction over an 

.. The jurisdiction over this offense Is virtualJv Identical to that aft'orded In section 
1611 (c) as to mnlrnlng anel the general elIReu8slon there Is pertinent here . 

.., See 18 U.S.C. 1114. listing the categorIes of Federnl officlnls subject to protection 
agaInst nssunlt and murder . 

.. Federal Judges are also protected under 18 U.S.C. 1114. 

-------------------------------- - -- -
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assault or obstruction of justice involving judges, jurors
J 

law enforce
ment officers,59 and employees at an official detention lacility, there 
would seem a fortiori to be sufficient Federal interest in protecting 
such officials against kidnapping. 

Subparagraphs (C), (D), and (E) basically codify the present 
jurisdictional scope of.18 U.S.C. 1201 under the 1972 and 1976 amend
ments extending that statute to instances where the victim of a kid
napping is a foreign official, an official guest, or an internationally 
protected person, defined in 18 U.S.C. 1116 (b). The definitions in sec
tion 111 6f the proposed Code of the terms "foreign dignitary," for
eign official," "internationally protected person," "official guest of the 
United Stat(Js," and "immediate family" correspond almost exactly 
with the coverage in 18 U.S.C. 1116 as incorporated into the Lind
bergh Law. 

Paragraph (3) provides that there is Federal jurisdiction over an 
offense in this section if movement of the victim across a State or 
United States boundary occurs in the commission of the offense.6o 
This brings forward the basic jurisdictional reach of 18 U.S.C. 120l. 
The National Commission, without comment, recommended an ax
pansion of Federal jurisdiction over kidnapping to include the move
ment of any person across State or United States lines, not just the 
victim.61 Although limiting the jurisdictional element to movement of 
the victim may not be defensible as an abstract proposition of logic, 
from a practical standpoint the delineation of this line restrictmg 
jurisdiction (especially when viewed in the context of the other avail
able bases for invoking Federal jurisdiction over the offense) has not 
proved detrimental to Federal interests and t,he Committee therefore 
has concluded that there is no reason to expand Federal jurisdiction in 
this regard beyond its present boundaries.62 

Paragraph (4) extends Federal jurisdiction over kidnapping to 
situations III which the offense occurs during the commission of one or 
more of the Federal offenses enumerated in this paragraph.63 This 
adoption of ancillary jurisdiction represents, in the main, an extension 
of existing law, albeit one of considerably less magnitude than that 
Guggested by the National Commission.64 The concept of ancillary 
jurisdiction is discussed in general in this report in connection with 
chapter 2. 

The reasons why the designated offenses were chosen as sources for 
Federal jurisdi.ction should be readily apparent from the nature of the 
offenses listed. The decision was made based both upon the severity 
of the underlying offense and the likelihood that a kidnapping over 
which there would not otherwise be Federal jurisdiction would be 
committed in association with it. 

60 The terms "judge," "~uror," and "law enforcement Officer" are defined in section 111, 
'" The terms "State," • United States," and "commission of the offense" are defined In 

,ection 111. 
n See FInal Report, § § 1634 (!). 201 (h) . 
• ·The Llnnbergh Law has a provl~ion (18 U,S.C. 1201(b» creating a "rebuttable pre

sumption" that 'a \'Ictlm who hRS been kldnaIped and not releRsed after 24 bours bas been 
transported In interstate or foreil(n commerce, ~(ne p'lrpose of tiis presumption. wbich is 
to permit the commitment of Feneral investigative resources to solve kidnapplnl(s where 
jurisdictional authority remains unclear, is carried forward in section ]625 (c) of the Cone, 
The presumption has been cast expressly in investigative jurisdictional terms in order 
to avoid the possibility of its construction as a presumption for the purpose of proving 
the jurisdictional factor itself, 

"These offenses are identical to those set forth in section 1611(c) • 
.. See Final Report, H 1634, 201 (b), which would have afforded Federal jurisdiction over 

IddnRnpings committed In the course of auy other Federal offense In the Code, The ancll
lary jurisdiction concept exists at present under 18 U,S.C. 2113(e), punishing kldnap
pings in the course of bank robbery and related offenses. 
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Additionally, it should be pointed out that by operation of sections 
201 (b) (1) (B) and 204, there is extraterritorial jurisdiction over an 
offense in this section if committed against a United States official or 
a Federal public servant who is outside the country for the purpose of 
performing his official dut!,1s. The Committee considers kidnapping 
to be a "crime of violence" under section 204 (a). The extraterritorial 
jurisdiction provisions of 18 U.S.C. 1201 as to internationally pro
tected persons are perpetuated through section 204 (j) . 
4. Grading 

An offense under this section is graded as a Class A felony (up to 
life imprisonment) if the offender does not voluntarily release the 
victim alive and in a safe place prior to trial; the offense is a Class B 
felony (up to twenty years in prison) in anv other case. This dis
tinction accords with the recommendation of ~the National Commis
sion 65 to provide an incentive to keep the victim alive by the avail
ability of the lower grading level for the kidnapping itself on release of 
the victim alive and in a safe pla.ce (i.e., safe with respect to endanger
ment of the victim's life) prior to tria1.66 As the Special Committee of 
the New York City Bar Association observed, "[sJuch a distinction can 
provide an incentive not to harm the victim and is thus appropri
ate." 67 A further refinement in the grading structure was considered 
in order explicitly to afford an inducement for an offender not to in
jure the victim. Such an inducement could take the form, e.g., of Class 
A felony grading if the victim has suffered serious bodily injury.6s 
However, the Committee rejected this concept on the ground that an 
incentive to keep the victim free from physical injury is already in
herent in the scheme of the Code, since any injury to the victim can 
be taken account of in imposing sentence for the kidnapping and 
any further crime of maiming or battery committed on the person 
of the victim will be subject to separate prosecution and punishment 
under subchapter B of this chapter. 

It should be em;J?hasized that, in order for the reduced grading level 
to apply, the victlm's release must be "voluntary." Thus, where the 
victim escapes or is liberated by police action, the offender wpuld bp 
liable for tll.e higher range of penalties. 

SECTION ],622. AGGRAVATED CRIMINAL RESTRAINT 

1. In GeneraZ and Present F ederaZ Law 
This section defines an intermediate offense between the misde

meanor of criminal restraint (section 1623) and kidnapping described 
in the previous section. In general, any unlawful interference with a 
person's liberty without one of the specific intents required for kid
napping will constitute a misdemeanor under section 1623. When, how
ever, an element such as risk of serious bodily harm or other endanger
ing or threatening circumstances is present along with the interference 
with the person's liberty, the crime becomes aggravated and is graded 
as a Class D felony under this section. . 

os See Final ;Report. 1631 (2) . 
•• The release must be prior to trial so that there will he no necessity at trial to prove 

what happened to the victim if be has Vanished. If the Victim is not released in a snfe 
place prior to the commencemen t of the trial, the offender w1Il be liable to the higher 
~ange of punishment. 

67 Hearings. p. 7748. 
"'S. 1400 so proposed. See section 1'621 (b) of that bill. 
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The theory underlying the offense in the subject section is that one 
who interferes with the liberty of another should be responsible for 
the proximate results of his action. Thus a boy who forces a girl against 
her will across a State line to a deserted area can, under the following 
section, be held liable for a misdemeanor if he returns her safely.·· If, on 
the other hand, he forces her out of the car and deserts her in an iso
lated, dangerous area under winter ,veather conditions, he would be 
guilty under this section since the risk of serious bodily injury in such 
a case justifies felony treatment. 

As indicated in the discussion of the preceding section, there is no 
direct analogue to section 1622 in current law since the current genera] 
kidnapping statute, the Lindbergh Law, does not have a lesser in
cluded offense. Thus this section will carry forward in part conduct 
presently proscribed under 18 U.S.C. 351, 1201, 2422, and 2423, dis
cussed in the foregoing section. It will also bring forw'ard 18 U.S.C. 
2194: and the various laws punishing peonage anu slavery (18 U.S.C. 
1581-1588) outlined in the foregoing section. 
~. The Offense 

A. Elements 
Subsection (a) of section 1622 provides that a person is guilty of an 

offense if he "restrains another person (1) under circumstances that in 
fact expose him to a risk of serious bodily injury; (2) by secreting and 
hOlding him in a place where he is not likely to be found; (3) by en
dangermg or threatening to endanger the safety of any person; or (4:) 
by holding him in a condition of involuntary servitude, slavery, or 
peonage." 

The term "restrain" is defined in section 1625, and the term "con
sent," which appears in the definition of "restrain," is defined in sec
tion 111 and is modified by a special definition in section 1625. Those 
definitions have been explained in eonnection with section 1621. 

Paragraph (1) penalizes whoever restrains another person under 
circumstances that in fact expose him to "serious bodily injury." The 
guoted phrase is defined in section 111 to mean bodily injury which 
involves (a) a substantial risk of death, (b) unconsciousness, (c) ex
treme physical pain, (d) protracted and obvious disfigurement, or (e) 
protracted loss or impairment of the function of a bodily member, 
organ, or mental faculty. This paragraph would include any unlawful 
restraint where the victim has been taken, lured, frightened or trapped 
into a dangerous situation from which he cannot readily escape. The 
rationale underlying this offense is that, regardless of the cause of an 
unlawful restraint, whether through mistake or practical joke, a per
son who knowingly restrains another takes upon himself a high re
sponsibility for the safety of the person whom he has deprived or 
freedom. Hence felony punishment seems warranted when the re
strained person is kept in circumstances that expose him to a risk of 
seri0l13 bodily injury.7o 

Paragraph (2) punishes a restraint where the victim is secreted and 
held in a place where he is not lilrely to be immd, and paragraph (3) 
punishes a restrn,int which endangers 01' threatens to endanger the 

.. Currently this could be prosecuted ItS It full Iledrred lddnltpplng cltrrylng It possible 
Rentence of 1lte Imnrlsonment. See WorkIng Papers, p. 854. 

70 See Woritlng Papers, p. 850. 
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safety of any person. These provisions are deriyed from the definition 
given to the term "abduct" by the National Commission,71 the elimina
tion of which as part of the definition of kidnapping was discussed 
generally in relation to the foregoing section. 
If a victim is restrained in his home or place 'of work while, for ex" 

ample, robbers make their escape, kidnappin8' or aggravated criminal 
restraint would not be committed. However, If the victim is locked in 
an air tight bank vault from which he may not be rescued in time, the 
endangerment of the victim's safety would constitute aggravated crim
inal restraint as defined ih this section.72 Similarly, an offense here
under would be committed if the victim is secreted and held, e.g., 
in an abandoned building where he would not likely be found, or even 
on the victim's own property, if it is a place not known by others. 

Paragraph (4) punishes a restraint by holding the victim in a con
dition of involuntary servitude, slavery, or peonage. This carries for
ward 18 U.S.C. 2194, dealing with "shanghaiing" sailors, as well as 
the provisions of chapter 77 of title 18, proscribing peonage and slav
ery, all discussed in connection with the preceding section. Enactment 
of paragraph (4) will also continue to satisfy the international obliga
tion of the United States, as a party to the United Nations sponsored 
Supplem(omtal Convention on the Abolition of Slavery, the Slave 
Trade, and Institutions and Practices Similar to Slavery,13 to make 
criminal the conveying of a slave from one country to another, the use 
of a national flag aircraft or ship to convey slaves, and the enslaving 
of any person. 

The Committee intends that the terms "involuntary servitude," 
"slavery," and "peonage" bear the meanings given to those terms under 
present Federal decisions. The Committee also endorses the interpre
tation of "holding" to "involuntary servitude" in United States v. 
Shacleney,74 as requiring either the use of physical restraint or threat 
to cause immediate confinement of the victim. 

There is no requirement in this paragraph that the ferson kept in 
involuntary servitude be secretly confined. The proposa recognizes, as 
does current law, that ~ person may be kept working quite openly, even 
though he is in a condition of involuntary servitude.75 

The National Commission brought forward the involuntary servi
tude statutes as "lddnapping," defining the offense as an abduction or 
restraint of a person "WIth intent ... to hold him in a condition of in
voluntary servitude." 76 This revision would subject the offender to a 
possible thirty-year prison sentence whereas the laws in chapter 77 
now ~enerally punish the equivalent offenses by a maximum of five 
years imprisonment. While two of these principal statutes, 18 U.S.C. 
1581 and 1583, contain a specific intent requirement, another such 
statute (the one utilized in the Shaclcney case, supra) does notY In 
light of these considerations, and to obviate problems of proof, already 
extremely difficult in light of the stringent interpretation in Shaokney, 
supra, as to the type and degree of control over th victim which is 

71 See Final Report, § 1639 (b). 
n The taking of a person as a hostage or shield, punishable as kidnapping under section 

1621. would also constitute a violation of paragraph (3) herein and to that extent the 
sectlonR ovprla~ afforcllnll' an opportnnlty for an pxercise of prosecutorlal discretion. 

73 18 U,S.C. 3~OI, Sept. 7, 1956 (eJl'. Dec. 6. 1967) . 
.. Supra note 29. 
15 See Final Report, § 1631(1) (c). 
76 See 18 U.S.C. 1584. 
77 See 18 U.S.C. 1584. 
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necessary to be shown, the Committee determined to eliminate the need 
to prove a specific intent to hold the victim in involuntary servitude 
and to treat the offense under this section (rather than as kidnapping), 
carrying penalties commensurate with those in existing law. 

Although in all probability, under the cases, the term "involuntary 
servitude" includes "peonage" and "slavery," the Committee has used 
all three terms to insure completeness of coverage of the chapter 77 
offenses.78 

A violation of this section described in par~OTaph (1), (3), or (4) 
of su'bsection (a) involves conduct so offensive thalt the Committee has 
decided nat to exclude the restraint of a minor by his parent from 
coverage by those paragraphs. This is done by providing an affirmative 
defense applicable to paragraph (2) of subsection (a), and to the 
conduct of parents, discussed below in connection with section 1625. 

B. Oulpability 
The conduct in paragraph (1) is restraining another person. Since 

no culpability standard is specifically designated, the applicable state 
of mind that must be proved is, at a minimum, "lmowing," i.e., that the 
offender was aware that he was restraining another individua1.79 The 
element that the restraining exposes the other. to a risk of serious 
bodily injury is an existing circumstance. Since, however, this element 
is preceded by the phrase "in fact," no proof of any mental state of the 
defendant need be shown with respect thereto.8o 

In paragraph (2) the conduct is restraining another person by 
secreting and holding him. Because no culpability level is specifically 
stated, the requisite mental state is "knowing." The fact that the secret
ing and holding is "in a place where [the victim] is not likely to be 
found" is an existing circumstance. As no culpability standard is pro
vided in this section, the applicable state of mind that must be estab
lished is at least "reckless," i.e., that the offender was aware of but 
disregarded the substantial risk that the place was of the type 
described.81 

Paragraphs (3) and (4) consist entirely of conduct elements. 
Since no culpability level is specifically prescribed, the applicable 
state of mind is, at a minimum, "knowing." Thus, in order to 
prove these offenses, the government must prove, for example, that 
the defendant was aware that he was holding another person in a con
dition of peonage, or had endangered or threateni;d to endanger the 
safety of any person. 
3. Jurisdiotion 

Subsection (c) of section 1622 provides that there is Federal juris· 
diction over an offense described in paragraphs (1), (2), and (3) if a 
circumstance specified in section 1621 (c) exists or has occurred. These 
jurisdictional bases have been fully discussed in relation to the previ
ous section and that discussion is pertinent here. 

With respect to paragraph (4), there is Federal jurisdiction if the 
offense is committed within the general jurisdiction of the United 

7B 18 U.S.C. 2194, punishing "shanghaiing" ~allors. is nl~o covered since service Is 
rlenrly a form of Involuntnry servltllnt>. Ree Wo~klng Papers. p. 859 

'Ill See sections 303(b) (1) and 302(b) (11. The element "without consent" In the defini
tion of "restrain" should. however. be regarc1ec1 as a clrcumstnnce as to which the mini
mum culpabillty level that must be establiShed Is "reckless". See sections 303 (b) (2) amI 
302(c) (1) • 

• 0 See section 303 (a) (2). 
8t See sections 303(b) (2) find 302(c) (1). 

51-508 0 - 80 - 38 
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States, as defined in section 202, or the special jurisdiction of the 
United States, defined in section 203. This reflects the current reach 
of the chapter 77 statutes carried forward by this paragraph, and 
implements the treaty obligations of the United States with regard to 
outlawing slavery, as well as the plenary grant of power under the 
Thirteenth Amendment over all crimes of slavery and involuntary 
servitude committed anywhere in the United States or in any place 
subject to its jurisdiction.82 

4. Grading 
An offense under this section is graded as a Class D felony (up to 

six years in prison). This is generally consistent with the chapter 77 
offenses in current law and is deemed also to be an appropriate sanc
tion for the other types of aggravated criminal restraints punished 
under this section. 

SECTION 1623. CRIMINAL RESTRAINT 

1. In GeneraZ and Present FederaZ Lato 
This section creates a lesser included offense to the crimes in sec

tions 1621 and 1622. It 'punishes those restraints on another person's 
liberty which, while crlminalJ do not involve a heinous purpose or 
other' aggravating factor SUCh' as the endangering of any person's 
safety. This section is designed to bring forward all the offenses not 
reached by sections 1621 and 1622 that are encompassed by the words 
"or otherwise" in the current Lindbergh Law, 18 U.S.C. 1201.83 Al
though these offenses generally involve an imposition on a person's 
liberty that is limited III duration and effect, the Committee believes 
them to be sufficiently serious to require the criminal sanction to ful
fill the Federal interest in punishment and deterrence of such conduct. 
A similar judgment was made by the National Commission.84 

13. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

"restrains another person." 
The term "restrain" is defined in section 1625, and the term "con

sent," which is used in the definition of "restrain," is defined in sec
tion 111 and is modified by a special definition in section 1625. Those 
definitions are explained in this report in connection with section 1621. 
An illustration of the type of restraint falling within this section 
is t~e unlawf!ll t!tIring by a baby sitter of her charge, for mere com
pamonship purposes, where the baby is returned unharmed the follow
Illg, day.85 

The culpability with respect to "restrains another person" has been 
analyzed in connection with the preceding section, and that analysis 
should be consulted here. 

The provisions of section 1625 (b) and (c) apply to section 1623 
anda1'8 discussed below. 

8. See "Torkln~ Paners, p. 866. 
sa Sec, e.g., Unite,Z States v. lttohison, 524 F.2rl 367 (7th Clr. 1975) (kldnapplnl! of 

child for ostensibly noble nurpose of removlnl! her from unfit home environment). The 
scope and significance of the quoted words, which were added as an amendment to the 
kldnappln~ stRtute In 1!l34. nre discussed In detail In connection with section 1621. 

'" See Flnnl Report, ~ 1633. 
sr. cr. Working Papers, p. 85'4. 
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Section 1623. 
Section 1624. 

Subsection (c) of section 1623 provides that there is Federal juris
diction over an offense described in this section if a circumstance speci
fied in section 1621 (c) (1), (2), or (3) exists or has occurred. These 
jurisdictional bases have been discussed in relation to section 1621 and 
that discussion should be consulted here. The ancillary jurisdiction 
base under section 1621 (c) (4) , applicable both to kidnapping and ag
gravated criminal restraint, has been deleted for this offense, consist
ent with the Committee's policy of not using that jurisdictional device 
with regard to misdemeanors that involve only a relatively minor 
harm.86 In addition, while it is readily foreseeable that the crimes of 
kidnapping or aggravated resb:aint might occur in the course of other 
specified Federal offenses, the likelihood of It non-dangerous restraint 
occurring in such circumstances is considerably more remote. 
4. Grading 

An offense under this section is graded as a Class A misdemeanor. 

SECTION 1624. RESTRAINT OF A MINOR CHILD BY A PARENT 

1. In General and Present Federal Law 
Section 1624 is a part of a set of interdependent civil and criminal 

provisions in this bill designed to delineate the Federal government's 
role in dealing with the social problem known as interstate "child
snatching".87 The current Federal kidnapping statute, 18·U.S.C. 1201, 
expressly excludes from its coverage a case involving kidnapping of a 
minor by his or her parent. Occasionally, the problem may fortuitously 
come within the Federal area of interest through the fugitive felon 
law (18 U.S.C. 1073) when the parent flees from a State that makes 
"child-snatching" a felony. 

While there is no counterpart to this section in existing law, the 
offense here is derived from amendments adopted by the Senate in 
January 1978 to S. 1437-the Criminal Code Reform Act of 1978 88-
and a bill introduced in the 96th Congress by Senator Wallop.89 In 
introducing S. 105, Senator Wallop indicated the scope of the problem 
and identified the principal factors that prompt child snatching that 
can be dealt with by legislation: 00 

The need for this legislation is even greater today than it 
was 1 year ago. This is because the number of snatcliings has 
grown and will continue to grow until something is done to 
stop this reprehensible practice. The Library of Congress esti
mated that upwards of 25,r00 snatchings occur annually, with 
the number of incidents proportional to the ever-increasing 
divorce rate. These statistics translate into thousands of emo
tionally upset children, something" we cannot and must not 
ignore. 

B, Se~ also. e.g .• sections 1(114. 1703. 
81 See generally. Lellislation to Revise ancl Reco(Ufll Federal Ol'iminal Lawn. hearings 

before the Sub~ommJttee on Criminal Ju~tice of the CQmmlttee on the .Tudlclary, U.S. House 
of RePfPsentntlves. 9nth Cong., 1st and 2d Sess., pp. 399, 720, 1002, 1314. 2561, 2817, 2848. 
2871,2874 (1977-1978). 

68 124 ('ong. Rec., Januarv 25, 1978. pu. R 49 Q-50a (clally ed.l. 
Bo S. 105, Introclu<,pd on Jannnry 23. J979. 125 Congo Rec. pp. S 374-395 (dllilyed.). 
oOSee remR.r!tR. 1?,:; Congo Rec .. at :175 (.Tnnuary 23. 1979 (daily ed.). For an excellent 

discussion of the history ancl Impact of this legislation see R. Coombs, The "Snatched!' 
Ollila is Hal/wa1l Home in OOnlll'C88, 11 Film. L.Q. 407 (1978). 



Section 1624. 584 

Why do snatchings occur? The Department of Justice has analyzed 
the problem and offered the following explanation: 91 

The Full Faith and Credit Clause of the Constitution 
(Article IV, Section 1) provides that "Full Faith and Credit 
shall be given in each State to the public Acts, Records, and 
judicial Proceedings of every other State" and authorizes 
Congress "to prescribe the Manner in which such Acts, Rec
ords and Proceedings shall be proved, and the Effect thereof." 
A child custody order, however, is subject to modification 
where changed circumstances warrant a different custody 
arrangement. Consequently, since child custody orders are 
continually subject to modification, a court deciding a cus
tody case is not, as a federal const·itutional requirement un
der current judicial interpretation of the Full Faith and 
Credit Clause, bound by a decree entered by a court of another 
state in an action involving the same parties . . . 

As p, result, individuals who are unsuccessful (or who 
expect to be unsuccessful) in an action in one state will attempt 
to evade that state's jurisdiction by taking the child to 
another state and relitigating the custody issue there. The 
second state will often switch custody to the parent with
in its jurisdiction, thereby encouraging "child snatching" by 
rewarding the de facto physical custodian notwithstanding 
the existence of an order or decree to the contrary . . . 

Another reason child snatching is on the increase is that there is 
no effective deterrent in the criminal laws of either the Federal or 
State governments. The present Federal kidnapping statute, com
monly referred to as the "Lindbergh Law," specifically excludes a 
parent from prosecution. At the State level, there is no uniform ap
proach to child snatching. It is exceedingly difficult and in most cases 
virtually impossible to enforce the laws beyond State borders once 
a pare.at leaves the State with his or her child. Knowing that prosecu
tion is unlikely, u. parent can freely snatch his chi,ld with little or 
no real threat of punishment. 

One approach would be to leave the issue to the various States to 
work out among themselves without Federal cooperation. The Com
mittee rejects this approach while encouraging the States to continue 
the trb.i.'~ toward State legislation along the lines of the Uniform 
Child Custody J urisdic'tion Act.92 Since it is within the province of 
the Federal governn1ent to help resolve problems which are inter
state in origin, partiCUlarly when the States, acting independently, 
find the problem intractable and difficult of solution, the Committee 
has concluded that a limited Federal role-one designed so as to 
preserve the traditional State court control over child custody deter
minations and, at the same time restrict forum shopping and non
compliance with State court orders-is appropriate. The primary 

01 Hearings. Part XIV, P. 10628. 
02 The Uniform Act establishes standards for choosing the most appropriate forum to 

determine custody. Once the jurisdictional tests are met. uSllluly by the "home state" of 
the child, any other state which hns enacted the Act will defer to the appropriate forum 
and cooperate with its jurisdiction. The Act also provides that out·of·state custody de
crees be recognized and enforced. The number of States which have adopted the UCCJA 
lias increased in recent years to approximately 40. 
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focus of the Federal role in this bill is properly directed at civil pro
visions to deal with full faith and credit to be given to child custody 
determinations and expansion of the current H.E.W. Parent LocatoL' 
Service functions to include child snatching situations,93 The crimi
nal provision discussed here is considered a last resort sanction to 
be sparingly used as a basis for either investigation or prosecution.u4 

93. The Offense 
Section 1624 creates a new Federal offense applicable to a parent who 

restrains his child in violation of another's right of custody or visita
tion arising from a court order entitled to interstate enforcement under 
the civil provisions added to Federal law by this bill. It provides that 
a parent or guardian of a child of less than fifteen years of age, who 
intentionally restrains the child without good cause and in violation 
of another person's right of custody or viSItation arising from a court 
order entitled to enforcement under 28 U.S.C. 1738A, is guilty of It 
misdemeanor, if the restraint continues for over thirty days, or if it 
continues for over seven days and involves concealment of the child.or. 

The term "restrain" and the term "consent", which appears in the 
definition of "restrain", are defined in section 1625. Those definitions 
have been explained in connection with section 1621 (kidnapping). 
Paragraph (a) (2) involves the concept of concealment, i.e., SeC1'I\t
ing the child and holding him in a place where he is not likely to be 
found, comparable to section 1622 (a) (2). The term "secrets" is a]Ho 
used in section 1714 (stowing away) to denoted the requirement of 
concealment. The report discussion of those sections should be consulted 
in considering the meaning attached to the concept in this section. 
3. Oulpability 

The conduct with respect to paragraph (1) is encompassed within 
the definition of "restrain" and consists of the restriction of the movc-

•• See new 28 U.S.C. 1738A and amendments to the Social Security Act, sections 126 
and 171 of the bill, respectively . 

•• For the following ren~ons the Department of Justice has consistently opposed th~ 
Federal crlmlnallzation of parental conduct involving the restraint of the parent's minor 
child: 

"One reaRon for our opposition has been a concern that the resources of the Federnl 
Bureau of Investigation would be severely and unduly strained by the creation of sllch 
an offense, in view of the thousands of such incidents that occur each year. Moreover, 
sending the F.B.I. to locate and apprehend a parent may, in the cnse of an emotlonnlly 
distraught parent, carry the potential for violence and, conseouently, danger to the 
child. In addition, prosecution of such an offense could involve the courts in a difllt'lIlt 
process of interpretation of the law In an area without certain guideposts. In short, we 
question whether the federal investigative, prosecutive, and judicial apparatuses shollll1 
be thrust Into such issues in a criminal context at least until concrete experience w\l:h 
civil remedies has clearly demonstrated thp advisability of a criminal approach to thl< 
'child snatching' problem." (Hearings, Part XIV, p. 10629.) 

While the Committee has concluded that a limited criminal offense should be in
cluded in the Code, the misgivings of the Department of 'Justice have a legitimate bllsls 
and suggest using the criminal provision only in the most egregious circumstances. 

", The ofl'ense included in this bill differs in one important respect with the similar 
provision that passed the Senate in the 95th Congress in S. 1437. It does not extend 
crlmlmil sanctions to child-snatching in violation of a right of custody arising from a 
written I!f(reement between the parties or the mere existence of the parent-child or gunrdlan
ward relationship. Otherwise. some serious problems are created. For example, it woulll 
require Federal authoritle~ to determine rights of custody, the best interests of chlIdrl'll. 
and the validity of custody agreements without benefit of prior civil court rulings in the 
cases. It woul.1 have permitted a vindicatlye parent ,to bypass his State civil awl f!iol!J1al 
remedies In favor of the more harsh and less constructive Federal criminal sl<~letion. It 
would have creltted the anomalous situation that some State court orders that were not 
entitled even to civil enforcement by other States would receive criminal enforcemeut by 
the Federal g01lernment. . 

On the other~ hand, the approach taken in this bl1! merely requires that a clalmnn t 
,~stabUsh his rIght in a Civil court of the appropriate State before invoking the Federal 
~Tlminal role. 

These changes reflect recommendations by Professor Russell Coombs in 'hls testimony 
aU;:: b, th~ Department of Justice in a letter placed In the hearing record. Hearings, l'nrt 
XIV, pp .... 0627-10637. 
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ment of a person so as to interfere with his liberty by removing him 
from a place, or by confining him i~l .any place or movipg him, from 
one place to another. Since the provIsIon expressly applIes an "mten
tional" culpability standard, it must be the actor's conscious objective 
01' desire to engage in the conduct. It should be again noted that con
duct does not include all of the component elements of "restraint", such 
as lack of consent and that the place from which the person was moved 
was "his place of residence or business". Since no culpability stand
ard with respect to these elements is set forth in the section, the appli
cable state of mind is "reckless".96 Similarly, the language "parent or 
guardian" of a "child Jess than fifteen years of age", without good 
cause", "for a period exceeding thirty days", and "in violation of any 
person's right of custody or visitation arising from a child custody 
determination entitled to enforcement pursuant to the provisions of 
28 U.S.C. 1738A" set forth "drcumstances" to which a reckless state 
of mind is required. 

Subsection (a) (2) differs from the offense in paragraph (1) in that 
it involves concealment in excess of seyen days. Thus. paragraph (2) 
involves the additional conduct of secreting' [lnd holding the child. 
Because no culpability level is specifically stated, the requisite mental 
state is "knowing". The Tact that the secreting and holding is "in a 
place '\I,here [the child] is not likely to be found" and is "for a period 
not to exceed seven days" are existing circumstances. As no culpability 
standard is stated, the applicable state of mind that must be established 
is at least "reckless" as to these elements . 
. q. Ba1' to P1'osecution 

Subsection (b) of section 1624 creates two bars to prosecution. The 
first, in paragraph (1). applies where no person claiming entitlement 
to a right violated by the offense reported it. to local law enforcement 
ant,horities within ninety days after the restraint began. The second, 
in paragraph (2), applies where the de,fenrlant returned the child 
unharme>d within thirty days after an arrest warrant for this offense 
was issued. This provision is designed to offer inducement to a parent 
to l'etl1l'n a child, and to prevent Federal nrosecution of inapDropriate 
cases. Both are treated as bars to prosecution, rather than as defenses, 
because the criteria for their application and the purposes of their 
creation are more· consistent with their determination before rather 
than at. trial. 
S. Initiation of Investigation 

Subsection (c) of section 1624 prevents the FBI from beginning to 
investigate a violation of this section until at least sixty days after it 
has been reported to local law enforcement authorit.ies and the Parent 
Locator Service. Due deference to the TOle of the States and of civil 
authorities in domestic matters requires that such authorities be af
forded. a .reasonabl~ opportunity to resolve such a dispute be.fore Fed
eral cr11111nal agenCIes become, involved. 

This. provision should be contrasted with section 1625 (c), applicable 
to s~ctlO.n 1~21.th~'0l~.gh 16?3, wl;ich sets ~orth a presumption that in
vestI,gatIvr )urlschchon eXIsfFi-l.e .. the VIctim hns been moved across 
a State line'--unless the victim haH bren rrleased within twenty-four 
hours. ' 

IlG See section 303 (b), 
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ri. Jurisdiation 

Section 1624. 
Section 1625. 

In subsection (e) of section 1624 Federal jurisdiction is provided 
basically parallel.to jurisdiction for k~dnapping. N? r~fe~>e~ce is made, 
however, to sectIOn 1621(c) (4), wInch confers JUrISdICtIon ov~r a 
kidnapping that occurs during another specified Federal offense, Slllce 
that paragraph appears unsuited to familial restrahlt. Subsection (e) 
(foes beyond section 1621 (c) by providing jurisdiction where the exer
~ise or enjoyment of the right violated by the offense requires the 
crossil~g of a Sta~e or United.Sta,tes bounda:ry. ~his provision i~ neces
sary Sl1lce a tYPIcal form of child abductIOn lUvolves the delIberate 
retention of a child beyond the end of an authorized period.97 

7. Gracling 
Subsection (d) of section 1624 provides that the offense is a Class B 

misdemeanor if the child is hidden for more than seven days, and a 
Class C misdemeanor otherwise. 

New 28 U.S.C. 994(m) requires the Sentencing Commission, in 
promulgating guidelines for section 1624, to consider the effect that a 
return of the child should have on a sentence, even if the return is not 
a bar to prosecution under section 1624 (b). 

SECTION 1625. GENERAL PROVISION FOR SUBOHAPTER 0 

This section contains certain general provisions for sections 1621-
1624. Subsection (a) defines the terms "restrain" and "consent." These 
definitions are discussed in this report in relation to section 1621; 

In prior versions of the bill, e.g., S. 1437 as reported by the Sub
committee on Criminal Laws and Procedures, section 1625 (b) set 
forth an affirmative defense, based generally upon the exception in 
18 U.S.C. 1201 for kidnapping 'Eof a minor by the parent thereof" and 
upon a parental defense to "unlawful imprisonment" proposed by the 
National Commission, applicable to sections 1621 through 1623. It 
would have applied when the actor ,yas a parent or guardian of the 
person restrained and the latter was under age eighteen. The reported 
bill modifies that affirmative defense as a means of dealing with the 
p!'oblem of child-snatching by separated 01' divorced parents involved 
in child custody disputes. Subsection (b) creates an affirmative defel1:se 
to an offense described in sections 1622(a) (2) and 1623 that the actor 
is "a parent or guardian of the person restrained and that the person 
restrained is less than eighteen years of age." Thus, except for the ag
gravated criminal rE'straints dE'scribed in sections 1621 anC11622 (a) 
(1), (3), and (4), the problem of child-snatching is dealt with only 
under section 1624. . 

Subsection (c) provides that in the absence of facts indicating a lack 
of Federal jurisdiction, 'the failure to rE'lease the victim of one of sec
tion 1621 through 1623 offenses within twenty-four hours justifies Fed
eral investigative efforts basecl on probable interstate movement of the 
victim. This provision is intencled to serve the same purpose as 18 
U.S.C. 1201 (b) in current law. It is not intended to prevent the com
mencement of Federal investigative efforts sooner than twenty-foul' 
honrs after an offense whose circumstances justify such action. 

07 See Coombs, 8upra note 85, at 423-24. 
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SUBCHAPTER D.-HIJACKING OFFENSES 

(SECTIONS 1031-1032) 

This subchapter deals with offenses involving the seizure or taking 
control of an aircraft or yessel by force, threat, intimidation, or de
ception. Section 1631 sets forth the offense with respect to aircraft; 
section 1632 contains a parallel offense applicable to vessels. Although 
similar to the kidnapping and criminal restraint offenses c1efined III 
the previous subchapter, and often allied with them, the thrust of the 
offenses in this subchapter is not confined to a concern with the restric
tion of the liberty of other peroons but also is directed at the seizure 
of property. 

SEC'fION 1 H31. AIRCRAFT HIJACKING 

1. In Geneml 
Aircraft hijacking represents a serious threat to large numbers of 

people. The frequency with which this crime occurs has made it neces
sary that strong 1n.ws be passed to deal with it. In response to this 
need the United States entered into an international treaty in 19'71 
and, in 1974, incorporated certain provisions of that treaty in the 
criminal law. This section carries forwftrcl those provisions. 
1J. Present Fedeml Law 

Aircraft hijacking is currently punished (by the name "aircraft 
piracy") under the provisions of 49 U.S.O. 1472, enacted in 1961 and 
most recently amended in 1974 by Public Law 93-366.1 The 1974 
amendment was enacted to implement the "Oonvention for the Sup
pression of Unlawful Seizure of Aircraft," an international treaty 
entered into by the United States in December of 1970 and ratified 
by the Senate on September 14,1971. Under the provisions of the Oon
vention, each signatory nation is required to make aircraft hijacking 
punishable by "severe penalties" and to establish criminal jurisdiction 
to cover any hijacker found in its territory regardless of where his 
offense was committed. 

Pursuant to the terms of the Oonvention, 49 U.S.O. 1472(i) was 
amended to provide that whoever commits or attempts to commit air
craft piracy shan be punished" (A) by imprisonment for not less than 
20 years; or (n) if the death of another person results from the com
mission or attempted commission of the offense, by death or by im
prisonment for life." The term "aircraft piracy" is defined as "any 
seizure or exercise of control, by force or violence or threat of force 
or violence, or by any other form of intimidation, and with wrongful 
intent, of an aircraft within the special aircraft jnrisdiction of the 
United States." The "special aircraft jurisdicU0I1" is defined in 49 
U.S.O. 1301 (32) to include the following aircraft "while in flight": 
(a) civil aircraft of the United States; (b) aircraft of the natIOnal 
defense forces of the United States; (c) any other aircraft within the 
United States; (d) any other aircraft outside the United States (i) 
that has its next scheduled destination or last point of departure in 
the United States, if the aircraft next actually lands in the United 
States; 01' (ii) whereon "an offense," as defined in the Oonvention, iR 
committed, if the aircraft lands in the United States witIl the alleged 
offender still aboard; and (e) other aircraft leased without crew to a 

188 Stnt. 409 (914). 
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lessee who has his principal place of business in the United States or 
who has his permanent residence in the United States. T~i~ same s~b
section provides that, for the purpose of the above defimtIOn, an aIr
craft is considered to be "in flight" "from the moment when all ex
ternal doors are closed following embarkation until the moment when 
one such door is opened for disemba~~ation or in the case of a ~o!qed 
landing, until the competent authorIties take over the responsIbIlIty 
for the aircraft and for the persons and property aboard." 

The culpability phrase "wrongful intent" has been interpreted not 
to require proof 'of a specific intent and to refer only to the "genera1 
criminal intent present when one seizes or exercises control of an 
aircraft without having any legal right to do so." 2 The statute has 
been held applicable to private as well as commercial aircraft.3 

Pursuant to the Convention, the 1974 amendment also established 
a new subsection, 49 U.S.C. 1472(n), that provides Federal jurisdic
tion over the offense of aircraft hijackin~ when the offense is com
mitted outside the special aircraft jurisdIction of the United States 
and the offender is afterwards found in the United States. 
3. The 'Offense 

Subsection (a) provides that a person is guilty of an offense if he 
"seizes or exercises control over an aircraft by force, threat, intimida
tion or deception." 

Tile phrase "seizes or exercises control" is taken both from 49 U.S.C. 
1472(i) and the international treaty and thus continues existing law. 
The terms "force, threat, intimidation, 01' deception" represent a slight 
expansion of the prohibited means in the above statute and treaty, 
which refer only to force, threat of force, or any other manner of in
timidation. The Committee has added the concept of "deception," on 
the ground that an unlawful assumption of control of an aircraft by 
deceptive means is just as dangerous and blameworthy as where the 
exercise of control is by means o~ force, threat, or intimidation.4 The 
word "aircraft" is defined in section 111 as any cr·aft used or designed 
for flight or navigation in air or space. 

The offense in this section, except for the element "an aircraft," con
sists entirely of conduct. Since no culpability standard is specifically 
prescribed, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the offender was aware of the nature of his 
actions. This accords with the present interpretation of 49 U.S.C. 1472 
(i) as not requiring proof of any specific intent (e.g., any evil motive 
or an intent to deprive the owner permanently of the aircraft). 5 The 
element that what is seized, etc., is an aircraft is an existing circum
stance. Since no culpability level is designated in this section, the ap
plicable state of mind to be proved is at a minimum, "reckless," i.e., 
that the offender was aware of but disregarded the substantial risk 
that the circumstance existed.6 

~. J urisdiotion 
Subsection (c) of sectjon 1631 provides that there is Federal juris

diction over an offense in t.his section in two circumstances. 

"See UnitecZ Statcs v. BOhlc, 445 F.2d 54,60 (7th Clr. 1(71). 
" See UnitecZ States v. Hea'!!, 376 U.S. 75, 83-85 (10641. 
4 An identical comblnntlon of terms is used, inter alia, In the Iddnnppln~ series of of

f~nses and in sectIon 1823 (Tamperinp; with a Witness, Victim. or an Informnnt). The 
s~ctlon accords with the recommendation of the Committee on Reform of Federnl r~IlW~ 
of the Amerlcnn Bar Association. Hearings. p. 5810. 

r. See United States v. Bohle, sUp/'n note 2, at 60. 
• See sections 303(b) (2) and 302(c) (1). 
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The first is if the offense is committed within the special aircraft 
jurisdiction of the United States. The special aircraft jurisdiction is 
defined in section 203 (c) to include various categories of aircraft 
"durin5 the period that such aircraft is in flight," which is defined to 
mean' from the moment when all the external doors of such aircraft 
are closed following embarkation until the moment when any such 
door is opened for dlsembarkation, or, in the case of a forced landing, 
until a competent authority takes over the resRonsibility for the air
craft and for the persons and property abroad.' With the exception of 
minor changes in wording, this definition is identical to that enacted 
in the 1'974 amendment to 49 U.S.C. 1472 pursuant to the Convention.7 

The categories of aircraft covered are set forth in paragraphs (1) 
through (5) of section 203 (c) and encomp'ass all categories currently 
embraced within49U.S.C.1472(i). 

The second circumstance establishing jurisdiction exists if the of
fense is committed by means other than deception outside the special 
aircraft jurisdiction of the United St.ates and three other circum
stances coalesce: (a) the offense is committed aboard an aircraft "in 
flight," as defined in section 203 ( c); (b) the place of take-off or the 
place of landing of the aircraft is situated outside the territory of 
the nation in which the aircraft is registered; and (c) the offender 
is thereafter found in the United States. This fulfills the obligations 
of the United States under the international treaty to punish certain 
offenders found in its jurisdiction even though the offense was com
mitted outside the general or special jurisdiction of the United States. 
The various conditions attached to the exercise of such extra-territorial 
jurisdiction are identical with those contained in the treaty.s 
6. Grading 

An offense under this section is graded as a Class B felony (up to 
twenty years in prison). However, the Committee notes that if a 
murder or other serious assaultive offense is committed in the course 
of aircraft hijacking, it can be separately prosecuted and a cumulative 
punishment imposed by virtue of the fact that the special aircraft 
jurisdiction is part of the special jurisdiction of the United States, 
defined in section 203, for which Federal jurisdiction over such 
offenses is provided.a 

7 Section 1635 of the Final Report of the National Commission was limited to "alrcrnft 
In flight." This Ifmltatlon was criticized by the ABA's Section of Criminal Law. Hearings. 
P. 5810. and the New York City Bar Association's Special CommIttees. Hearln):!;s, p. 7750. As 
the ABA Section stated: "[t]he current formulation of § 1635 is Inadequate In this regard 
insofar as It would exclude fro'm Its coverage the take-over of a funy loaded commercial 
paRsenger plane which quite litprnlly failed to get off the ):!;round. The skyjacker who ter
rOrl7.PR l1asRengE'rR amI crew while still on the runway. nnel til en i. captured before tile 
aircraft is put in fIIgllt. Is well beyond the point of inchoateness and should be chargeable 
with the substantjve offense." In accordance with the recommendations, jnrisdictlon. as 
discussed above. extends from the time when an the external doors of tIle aircraft nre 
closed following embarkation until the moment when any such door is opened for dls
embarlmtlon. Where a defendant seizes control of lin aircraft on the gronnd before the 
elements of "In flight" are met, he may be gullty of an attempt to violate this section. and 
would be guilty of a violation of this section If his exercise of control contlnned 11ntll the 
actual take-off. The Committee. however. does not Intend to punish as aircraft hljllcltlng 
the theft or attempted theft of an empty, parked alrplll.ne unless force, threat, intimida
tion or ifecE'ptlon Is nsen to seize or exerclsp. control over the olrplane . 

• See Article 3 thereof. Since the constitutional baRls for InClusion of the extraterrl. 
torlnl jl1rlsrlldlon 10 the treotv mnkln!! nnwer. it Is nOl1htf'll if there Is Ruthorlty 1lOiler the 
Constltlltlon to define the scope of jurisdiction in terms that are broa!1er than the treaty 
Itself. This is the reason that deception in seizing control of nn aircraft is not included as a 
bo<l" (or fnrl~rllr·tlon 0< It (lOP~ not nlmpnr In thp Con"pnt!"n . 

• Sec. e.g., section 1601(cl) (1) O\lurder): section 1611(c) (i\Ilfiiming). It shou]{l be not~d 
th'lt the dellth penalty In ctJrl'ent la,v for n murcler OCCllrrin):!; In the cnurse of an aircraft 
hljacldn~ Is not changed by this bill other than to make necessary conforming amenclments. 
See 49 U.S.C. 1472, 1473. 
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The Oommittee is aware that 49 U.S.O. 1472 (i) carries a mandatory 
minimum prison term even where death does not result in the com
mission of the offense. However, the Oommittee does not consider the 
concept of minimum mandatory sentences generally to be consistent 
with sound sentencing principles, and so has eliminated from this 
section that feature of the current law. The maximum sentence pro
vided in the Oode is believed to be a fully adequate deterrent to the 
commission of a non-homicidal aircraft hijacking offense. 

SECTION 1632. COMMANDEERING A VESSEL 

I. In GeneraZ and Present Federal Law 
This offense, which is defined in terms parallel to section 1631, 

brings forward 18 U.S.O. 2193, relating to revolt or mutiny by seamen, 
expanding it to cover commandeering by non-crew members. 

18 U.S.O. 2193 punishes by up to ten years in prison whoever, being 
of the crew of a vessel of the United States, on the high seas, or on any 
other waters within the admiralty and maritime jurisdiction of the 
United States, "unlawfully and with force, or by fraud, or intimida
tion, usurps the command of such vessel from the master or other 
lawful officer in command thereof, or deprives him of authority and 
command on board, or resists or prevents him in the free and lawful 
exercise thereof, or transfers such authority and command to another 
not lawfully entitled thereto." 

This statute has been held to apply even to a ship at dock in a 
domestic port, in the context of concerted activity by seamen who, in 
order to compel recognition of their union, staged a strike and per
sistently and deliberately defied the lawful commands of their captain 
and other officers that they perform their. duties in preparation for 
the ship's departure.1o 

?J. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

"seizes or exercises control over a vessel 11 by force, threat, intimida
tion, or deception." 

Unlike 18 U.S.O. 2193, which is limited to usurpations by members 
of the crew, the proposed statute follows the recommendation of the 
National Oommission in proscribinfr a usurpation of command by 
anyone-:-crewman, passenger, or outsider-12 on the theory that any 
such seIzure of a vessel presents serious dangers to human safety and 
property. Recognizing the obligation of the crew to the master, how
{'ver, a grading distinction is afforded based in part on this factor. 

The terms "seizes or exercises control over" are derived from the air
craft hijacking provisions of CHrT'C'nt law (also carried forward in 
s('ction 1631) and al'e intended to have the same meaning as in those 
laws. The concept of "exercising control over" is not meant to require 
an appointment of another to command; there may be a violation of 
this section if It member of the crew or another should compel the 
master by one of the prohibited means to navigate thl' ship according 
to his [the offender's 1 own directions and p·,revent the master from 
the free exercise of his own judgment.13 

,o.~ee Southern S.S. On. v. N.L.R.B., 3111 U.S. 31, 40-411 (1942). 
U The term ""essel" is ileflned in section 111 as a self-propelled or wind-propelled craft 

used or deSigned for transportation or navigation on, under, or immediately above, water. 
u R~~ Flnnl Report. § 1801i. ('ommpnt. p. 246. 
13 See United States v. Forbes, 25 F. Cas. No. 15,129 (E.D. Pa. 1845). 
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The terms "force, threat, intimidation, or deception" are designed 
to bear the same meaning as in the previous section. Whereas the 
inclusion of "deception" as a prohibited means represented an ex
.pansion of the present aircraft hijacking laws, in the instant context 
it merely reflects the existing proscription In 18 U.S.O. 2193 of a 
usurpation "by fraud." 

The offense in this section except for the element "a vessel" con· 
sists entirely of conduct. Since no culpability level is specifically desig
nated, the applicable state of mind that must be proved is, at a mini· 
mum, "lmowing," i.e., that the offender was aware of the nature of his 
actions. Unlike current law, a mistaken belief in the unseaworthiness 
of the vessel is not intended to afford a defense lmder this section to 
a refusal to go to sea, aboa,rd her.14 The element that what is seized, 
or controlled, is a vessel is an existing circumstance as to which the 
applicable mental state that must be shown is at least "reckless." 15 

3. J urisdiotion 
Subsection (c) of section 1632 provides that there is Federal juris

diction over an offense in this section if it is committed within the spe
cial maritime jurisdiction of the United States. The special maritime 
jurisdiction is defined in section 203 to include the high seas, any other 
waters within the admiralty and maritime jurisdiction of the United 
States and out of the jurisdiction of any particular State, and various 
vessels on such waters 01' upon the Great Lakes 01' the waters con
nectino- them. This definition, which is derived from 18 U.S.O. 7, is 
somewhat narrower than under current law, since it does not reach 
navigable waters over which concurrent State jurisdiction exists. Thus, 
a strIke of the type dealt with in the Southern Steams7Lip Oompany 
case, supra, aboard a vessel docked in a United States port would not 
be within the scope of this section but would be subject to punishment 
solely by State or local authorities. 
4. Grading 

An offense under this section is graded as a Olass D felony (up to 
five years in prison) if the defendant is a member of the crew of the 
vessel or the offense is committed on the high seas. This grading level, 
which essentially carries fOl'war€l existing law, is designed to reflect 
the added degree of blameworthiness attaching when the offender is 
a member of the crew, and the added danger when the offense is com
mitted (irrespective of who commits it) on the high seas.16 In any 
other case, the offense is graded as a Olass E felony (up to two years 
in prison). 

H Compare United, States v. Staly27 F. Cas. No. 16.374 (e.C.R.I. 1846) : United, States 
v. Nyc. 2'7 F. 906 (C.C. Mn~s. 1855). Ho\\ever. the ordinary defense of duress, l'eco~nll\ed 
under e"lstln~ law, would apply. See section 501; Unitccl States v. Reicl, 210 F. 486 
(D. Del. '1913). 

l1l See sections 303(b) (2) and 302(c) (1). 
,. Compare Final Report, § 1805(1). 
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SUBCHAPTER E.-SEX OFFENSES 

(SECTION 1641-1646) 

This subchapter proposes a s~bstantial modification of existi,ng 
Federal law in the ar(:\a of sex offenses. Current Federal law contams 
only a few statutes punishing sex offenses, only three of which-rape 
(18 U.S.C. 2031), "statutory" rape (18 U.S.C. 2032), and assault w~th 
intent to rape (18 U.S.C. 113(a) )-apply throug-hout the speCIal 
maritime and territorial jurisdiction.1 Criminal lIability for other 
forms of sexual misconduct in Federal enclaves is dependent on State 
laws which are assimilated by the provisions of 18 U.S.C. 13. Because 
of the limitations of that statute no coverage is presently available 
for sexual offenses, including such major crimes as forcible sodomy, 
committed in a place of exclusive Federal jurisdiction, e.g., a vessel 
on the high seas. Moreover, current Federal law does not define the 
offense of rape but instead relies upon its common law meaning to 
supply the necessary elements and definitions. Thus the offense of rape 
under 18 U.S.C. 2031, which is uniformly punishable by up to death or 
life imprisonment, would probably be construed to apply to such acts 
as having intercourse with a child under the age of ten, with an in
competent, with an unconscious person, or with a woman otherwise 
unable to resist sexual advances. In terms of grading, as noted by 
senior counsel to the National Commission: "There is no legislative 
distinction between violent ravishment by strangers and less brutal 
schemes to take advantage of an initially consensual relationship, as 
for example, between adults who may have been dating." 2 

This subchapter is intended to furnish solutions to the above prob
lems by specifically defining a greater number of serious offenses of 
sexual misconduct so as to create appropriate grading distinctions and 
reduce the necessity for reliance on the differing coverages of the vari
ous State laws.3 In addition, this subchapter specifically addresses cer
tain aspects of sexual offenses that have been a source of problems in 
the traditional statute. Examples are the discriminatory nature of most 
contemporary sex offenses in j'hat they may be perpetrated only upon 
ll, fern ale by a male (abolished under the proposed Code), the issues 
of penetration and emission, and the effect of a reasonable mistake re
garding the age of a victim. 

This subchapter is derived in significant part from the recommenda
tions of the National Commission and the Model Penal Code. 

SECTION 1641. RAPE 

1. In General and Pre8ent Federal Law 
This section sets forth the most serious of the crimes in this sub

chapter: rape. The conduct punished includes engaging in a sexual 

1 T.'le only other statutes dealing with sexual offenses In title 18 are 18 U.S.C. 115(1, 
punlsl1lng rape, carnal Imowledge of a female, not the offender's wife, who has not attained 
the nge of sixteen, Inces.,t) nnel as~ault with Intent to commit rape, committed by an IndIan 
In In<1lnn country; 18 u.S.C. 2108, punishing seduction of a femnle nnssenger by an em
ployee of an AmerIcan vessel during a voyage; and 18 U.S.C. 2421-2424, the White Slave 
Traffic Act, punishing principally prostitution. In addition the District of ColumbIa Code 
and the Unl form Code of Mllltnry ,Justice contain relatively complete sets of provisions 
(leallng with sexual offenses. 

• See Worltlng Papers, p. 867. 
3 See, in the latter respect, section 1861 (Violating State or Local Law in an Enclave): 

Vlrtuully the only sexuul offellse~ for whlrh assimilation of State law \y1!(be neerled under 
the proposec1 Code arc Incest nnd bigamy. Other forms of consensual sexual activity among 
competent adults, not proscribed in tbls subchnpter, are not mean!: to be made FederallY 
prosecutable. 
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act (i) by force or threat, (ii) by the drugging of an unwitting vic
tim, or (iii) with a child. 

18 U.S.O. 2031 provides that whoever "within the special maritime 
and territorial jurisdiction of the United States, commits rape shall 
suffer death, or imprisonment for any term of years or for life." 4 

This statute has been sustained as constitutional and interpreted to 
incorporate the common law definition of rape.5 Applying this stand
ard, the courts have held that rape involves carnal knowledge of a 
female (not the offender's wife) by force or threat of bodily harm and 
without her consent. It is not necessary to show that the defendant had 
an intent to put the victim in fear of death or serious bodily harm, nor 
is it necessary to show that the victim resisted with every ounce of 
strength.G "'\\Thether corroboration of the victim's testimony is required 
seems never to have been decided.1 

Under 49 U.S.O. 1472(k), the offense of rape under 18 U.S.O. 
2031 is made punishable when committed within the special aircraft 
jurisdiction of the United States, as defined in 49 U.S.O. 1301 (32). 
Likewise, under 18 U.S.O. 1152, the offense of rape as defined in 18 
U.S.O. 2031 applies within Indian country when committed by a non
Indian against an Indian. 

Under 18 U.S.O. 1153, the Major Orimes Act, any Indian who com
mits, inter alia, rape in Indian country is guilty of an offense. The 
penalty and elements of the offense are the same as under 18 U.S.O. 
2031. . 

93. The Offense 
A. Element8 

Subsection (a) of section 1641 provides that a person is guilty of an 
offense if he engages in a sexual act and (1) compels the other person 
to participate m such act (A) by force, or (B) by threatening or plac
ing the other person in fear that any person will imminently be sub
jected to death, serious bodily injury, or kidnapping, or (2), with in
tent to engage in a sexual act, has substantially impaired the ability 
of the other person to appraise or control conduct by administering 
or employing a substance that he knows is a drug or intoxicant, or by 
other means, without the knowledge or against the will of the other 
person, or (3) the other person is, in fact, less than twelve years old.s 

The term "sexual act" is defined in section 1646 to mean conduct 
between hnman beings consisting of contact between the penis and 
the vulva, the penis and the anus, the penis and the mouth, or the 
mouth and the vulva. Oontact involving' the penis occurs upon 
Renetration, however slight. This definition clarifies the concept of 
'carnal knowledge" required under existing law, in a manner gen-

• The Supreme Court declared the death penalty for rape of an adult female uncon
stltutionnl. Oo7cel- Y. Georgia, 411ll U.S. 584 (1977). 

5 See Unite(/. StrltP8 v. Smith, 574 F.2d !l8S. noo (9th Cir. 1978) ; Oliver v. Unitell 
States, 230 F. 971 (9th Cir. cert. denied, 241 U.S. 670 (1916). 

• See Oarlton v. Unitell States, a9ii F.2d 10, 12 (9th Cir. 1968). cert. denied, 393 U.S. 
1030 (1060); LaupllUn v. rTnited .<ltntpH. llRfl F.2tl liliR (11th (,Ir. lIHHll. cert. denied, 386 
U .. S. 1041 (1967). Cf. also lIIills v. UnUell States, 1'64 U.S. 644, 648 (1897). 

~ See Working Papers. p. 871i. An Indication that the Federal courts might not demand 
corroborntlon under 18 U.S.'C. 2031 Is the fact that corroboration has not been held neces
sary under 18 U.S.C. 2032. Unitell States V. SlIipp, 409 F.2d 33 (4th Cir.). cert. denied, 
396 U.S. 864 (1969). LiI,ewlse corroboration is no longer required under the District of 
Columhla rape st'ltute, '22 D.C. Code 2801. Arnold V. United States, 358 A.2d 335 (D.C. 
App. 197'6) (en bano; (abandoning the court's former adherence to the corroboration rule). 

a Sections 1(141-1644 essentially adopt the ro:commendatlon of the AmerIcan Bar As
sociation. Hearings, D. 5810. 

-- - ----------------------------" 
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erally consistent with State decisions applying common law principles. 
Emission is not required.o The Committee's formulation combines the 
definition suggested by the National Commission for the terms "sexual 
intercourse" and "deviate sexual intercourse," thereby covering homo
sexual as well as heterosexual conduct by the offenses set fortli in this 
subchapter. 1 0 

It should be noted that the Committee has deleted the common law 
limitation, embodied in present Federal statutory law, against inter
spousal rape,11 Under this section, rape may be committed by one 
spouse against another. 

The offense in paragraph (1) otherwise essentially restates the of
fense of rape as embodied in the cases that have arisen under 18 U.S.C. 
2031. Threats of kidnapping are expressly added to the traditional 
coverage for threats of imminent death 01' serious bodily injury.12 The 
term "seI·ious bodily injury" is defined in section 111 and has been 
discussed in detail in connection with section 1611 (NIaiming).13 As 
wlder current law, the Committe'3 does not intend that resistance to 
the utmost be required to establish rape, or indeed any of the offenses 
in this sUbchapter,14 

The offellse in paragraph (2) extends the traditional rape offense to 
circumstances where a sexual act is performed aiter the perpetrator, 
with the intent to engage in such an act, has substantially impaired the 
ability of the victim to appraise or control either the victim's conduct 
or the actor's conduct by administering or employing a substance he 
knows is a drug or intoxicant, or by other means, without the knowl
edge or against the will of the victim. The Committee believes that 
an offender who performs a sexual act upon another individual, after 
drugging his unwitting victim is gumy of an offense of equal magni
tude to forcible rape. This accords with the recommendation of the 
National Commission.15 Note, however, that engaging in a sexual act 
with a person who is merely unaware of what is occurring (e.g., being 
unconscious) is not made punishable as rape but as a lesser offense of 
sexual assault (section 1642). 

The offense in paragraph (3) proscribes the performance of a sexual 
act upon another person who is less than twelve years old. There is no 
question but that engaging in sexual interco1ll'se with a prepubescent 
child, irrespective of consent, constitutes serious misbehavior which 
should be .severely punished.16 Such conduct may cause great physical 

9 See Perkins. Oriminal Law, pp. 154-15·6. 
lO See Finnl Report, § 1049 (a) and (b). The CommiRsion defined rnne ns occurring only 

when sexual IntercourRe was performed. (I.e., penetrntlon. however sUght, Involl'lng con· 
tact between penis and vulvn) ; when "deviate sexunl intercourse" occurred, the oll'ense 
was Inbeled Aggravated Involuntnry Sodomy. Both offenses were grncled virtunlly Identl· 
cally. See Finnl Report, § § 1641, 1643. The Committee, thererore, has consoUdated them 
Into n ~In!!lp Ofl'Pll<P. 

11. See Perkins, supra note 9, at 156-157; cf. United States V. Lone Bear, 579 F.2d 522, 
525 (9th eir. 1978). 

l!I In terms of the nature of the threats required, this offense resembles that of extortion 
In section li22, but is more limited In thnt thrents to <lnmage property nre not included, 
nor are thrents to cause non-serious bodily Injury. CompeJllng nnother perHon to engnge 
in a sexual nct by leR_er threats than those enumerated In this section Is punished at a 
reducp!l (nlhelt Rtlll n felony) Ip\'el In the following ~prt1()n (111421. 

13 The conduct of assaulting a person with intent to commit rape. currently punishable 
under 18 U.S.C. 113(n), wlJl be carried forward In the proposed Code prlncipnlly as an 
nttpmpt ("Petlon 10011 rn pommit rhp oll'pn"p In thl~ .prtlon. 

1< See Laughlin V. United States, supra note 6 ; see also Henrings, p. 8615 (testimony of 
G. Robert Blakev). 

,. S~e Final Re~ort. § l:R41(1 \ (b\. 
,. Notnbly, although ruling the death ppnalty for rape of nn ndult woman to be invnlid 

as constituting cruel nnd unusual punishment, the Supreme Court specifically reserved 
the issue as to rape of a child. Ooker Y. Georgia, supra note 4. 
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and psychological injury. The National Commission and the Model 
Pennl Code included a similar offense, but selected ten as the age below 
which nonforceful sexual intercourse would be deemed rape. l1 State law 
in this country has not adopted 0. uniform age for these purposes, and 
senior cOlUlscl to the Natiollul Commission nC'lmowledged that choosing 
the proper age is difficult. IS The Committee has selected twelve as thl' 
appropriate age, belicving that it represents the most common age in 
our society for the onset of puberty.19 Significantly, mistake as to age 
of the victim will not be It defellse lLJldcl' this section-in contrast to 
the ofl'enso of scxllal abuse of It minOl' ill section 1643-because any 
error that is at all likely to be mn,de COllCCl'!llng Ihe age of such a child 
will still place the victim as a youth. 

Under section 1646 (b) no corroboration will be required to prove 
rape or, indeed, to prove any of the offenses in this subchapter.2o As 
to rape, this is probably consistent with current Federal Jaw uncleI' 
18 U.S:C. 2031 21 and in any event is deemed by the Committl'c to be 
the better rule. Although questions of credibility in rape cases are 
commonly critical, there seems no reason why the traditional protec
tion of the reasonable doubt standard is not adequate to safeguard the 
rights of the accused. Rape victims should be treated as are victims 
of any other crime. The nature of sexual offenses is such that they are 
often carried out in a clandestine manner so that traditional kinds of 
corroboration (e.g., eyewitnesses) will not normally be available. The 
willingness of many courts to apply the corroboration requirement 
with extreme Eberality 22 manifests the undesirability and artificiality 
of attempting to reduce an issue of credibility to a fixed rule. 

The Committee similarly does not intend to require that It prompt 
complaint have been made as a prerequisite to It prosecution for rape, 
as suggested by the National Commission.23 The fact of a prompt 
complaint is merely one item of evidence bearing upon the complain
ant's credibility, to be taken into considemtion along with all the other 
evidence in the case. 

B. Oulpability 
The conduct element in this offense is engaging in a sexual act. Since 

no culpability standard is specifically designated, the applicable state 
of mind to be proved is at least "lrnowing," i.e., that the defendant 
was aware of the nature of his actions.24 

In paragraph (1), the element that the defendant compelled the 
other person to participate in the sexual act by force or by threaten
ing 01' placing in fear, etc. is conduct. As no culpability standard is set 
forth thereill, the requisite minimum mental state is "knowing." 2" 

In paragraph (2), the element that the defendant had administered 
or employed a substance or had used other means is conduct, as to 
which the applicable mental state is at least "knowing." The element 
that the substance was a drug or intoxicant is an existing circumstance, 
as to which the applicable state of mind is specified in this instance 

17 See Final Report § 1641 (c), and Comment, p. J 88. 
I. See Working Papers. p. 869. 
10 See frl .• at 870. Creating a snb1ectlve test rrgarcllno; the child's capacity to give con-

sent was likewise rejected as Injecting too much uncertainty. See id., at 870 n. 11. 
20 Sec the recommenclatlons of Frederick J. Ludwig, Hearings, pp. 963-970. 
" See note (1, supra 
22 See Working Papers, p. 875, and cases cited therein. Sec also A1'no!d v. United States, 

supra note 7. at 350 (Mack. J.). 
'" See Finn! RenOI·t. § 1048(3) : WOl'kln<: Papel's, p. 874. 
,. See sections 303 (b) (1) and 302 (b) (1). 
os See section 303 (b) (1). 
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as "knowing." The element of substantial impairment is a result of 
conduct, as to which no mental state is specified herein, thus requiring 
proof of at least recklessness as to that element. Likewise the element 
that the drug or intoxicant was administered or employed without the 
know ledge or against the will of the other person is an existing circum
stance, as to which the requisite state of mind is, at a minimum, 
"reckless." Finally, the aspect that the conduct occurred with intent 
to engage in a sexual act states the particular purpose for '''hich it 
must be proved that the conduct was performed. 

In paragraph (3), the fact that the other person is less than twelve 
years old is an existing circumstance. However, since it is preceded by 
the phrase "in fact," no state of mind need be proved as to this 
element.2o 

3. Jurisdiotion 
There is Federal jurisdiction over 'an offense in this section in two 

chcumstances. The first is if the offense is committed within the special 
jurisdiction of the United States. The special jurisdiction is defined in 
section 203 and includes the special territorial, special maritime, and 
special aiJ'craft jurisdiction. These in turn are defined in terms vir
tually identical to those in 18 U.S.C. 7 and 49 U.S.C. 1301(32), which 
together rpj)resent the territorial scope in which current 18 U.S.C. 2031 
and related statutes apply. 

Thcl second circnmstance is if the offense occurs during the com
mission of an offense, over which Federal jurisdiction exists, that is de
scribed in section 1323 (Tampering with a Witness, Victim, 01' an In
formant) , 1324 (Retaliating against a Witness or an Informant), 1357 
(Tnmpel'ing with a PlIulic ~el'vant), 1:358 (Retaliating against a Pub
lic Servant), 1501 (Interfering with Civil Rights), 1502 (Interferin::r 
with Civil Rights nnder Color of Law), 1601 CMnrdel'), 1602 (Man
slaughter), 1611 (Maiming), 1612 (Aggravated Battery), 1613 (Bat
tery), 1621 (Kidnapping), 1622 (Aggravated Criminal Restraint) 
1623 (Cl'immnl Restraint). 1631 (Aircraft Hijackin::r), 1644 (Sexual 
Abuse of a 'Ward), 1711 (Burglary), 1712 (Criminal Entry), 1721 
(Robbery), 1722 (Extortion), 1843 (Conducting a Prostitution Busi
ness), 01' 1844 (Sexually l~xploiting a Minor). This represents an ap
plication of the ancillary jurisdiction concept discussed in connection 
with chapter 2. Where such an accompanying offense of rape is com
mitted, the Federal interest flowing from the actor's commission of tlw 
underlying Federal offenses 27 is deemed sufficient to support Federal 
jurisdiction over the offense of rape as well. This has the advantage of 
permitting prosecution (and, in the event of conviction, punishment) 
based upon the actor's entire course of criminal conduct, rather than 
spliWng t.he prosecntions bet.ween the Federal and local governments. 
J,. Grading 

An offense nnder this section is graded as n Class C felony (up to 
ten years in prison). Although this is a level of punishment greatly 
reduced from that in present FederaIIaw, under the integrated opera
tion of the Code tIl(' c1efenchnt wi]] in most cases face additionallia
bility fOl' battery. kidnapping, or othl'l' Code offenses. Accordingly, 
the Committee believes that the sentence> here prescribed is an adequate 

20 See section 303 (a) (1). 
!l7 The term "commission of an offense" Is defined In section 111 to Inclnde the attempted 

commiSSion, consummation, and any immediate flight after the commission. of an offense, 

51-SOB 0 - BO -.39 
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deterrent and plmishment for the underlying offense itself, and that 
this approach, by providing for greater punishment if any physical 
injury befans the victim, will serve to reduce the incidence of situa
tions in which the victim is badly beaten or even killed because (under 
the approach of current law) the offender has nothing more to lose 
thereby. . 

SECTION 1642. SEXUAL ASSAULT 

1.1 n General and Present Federal Law 
This section is designed to cover those situations, normally prose

cuted as rape, where the actor engages in a sexual act knowing that 
the victim is in such a condition (whether of mind, body, or mistaken 
belief) that his or her ability to give meaningful consent is destroyed. 
This section also contains a lesser included offense to rape under sec
tion 1641 (a) (1), where the victim's will is overborne through threats 
of any kind or by placing in fear 'by any means. 

The first four offenses in this section-i.e., engaging in a sexual 
act with a person not one's spouse where the victim is (I} incapa
ble of understanding the nature of the conduct, (2) physically 
incapable of resisting or of declining consent to it, (3) unaware that 
it is being committed, and (4) participating because of a mistaken 
belief that the actor is married to such person-are varieties of com
mon law rape recognized in many States and honce probably punish
!tble (although no such cases have arisen) under 18 U.S.C. 2031 and 
related statutes discussed in connection with the J?revious section. The 
final offense here proscribed-compelling the VIctim's participation 
by any threat or by placing him or her in fear-has no counterpart in 
present Federal law. 
93. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
engages in a sexual act with another person who is not his spouse, and 
(1) mows that the other person is incapable of understanding the 
nature of his conduct; (2) knows that the other person is physically 
incapable of resisting, or of declining consent to the sexual act; 28 (3) 
knows that the other person is unaware that a sexual act is being 
committed; (4) knows that the other person participates because of a 
mistaken belief that the actor is married to such other person; or 
(5) compels the other person to participate by a threat or by placing 
such other person in fear. 

The term "sexual act" is defined in section 1646. It has been dis
cussed in relation to section 1641 and that discussion should be con
sulted here. 

The term "spouse" is defined in section 164:6 to mean a ~~person to 
whom the actor is legally married, and a person sixteen years old or 
older with whom the actor is living as husband and wife." The reason 
for the limitation to persons sixteen years or older in the latter branch 
of the definition is to protect young persons, who are living as husband 
or wife with another individual although not legally married, from 
being sexually imposed upon by the person with whom they are co-

28 The Committee Intends that this offense cover a case in which a person is rendered 
physically Incnpable of resisting or declining conspnt to a Rl'xunl nct whether by artificial 
means, e.g., drugs, etc., or otherwise. If the defendant hns caused the impairment of 
ability. the offense would be covered under section 1641. 

-~~---------------------~--- - -
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habiting. The Committee, in this and subsequent sections in this sub
chapter, has chosen, however, not to delete the interspousal exemption 
from the various offenses described therein, unlike in section 1641 
(Rape). There is less reason for such a deletion, in the Committee's 
opinion, as to the less serious kinds of sexual offenses described in sec
tions 1642 through 1645. 

As noted above, the offenses described in paragraphs (1) through 
(4) are reco~nized forms of rape prosecuted in many States. 29 One 
type of prohIbited conduct, misrepresentation of marital relationship, 
is worthy of special comment. Unlike the definition of "sponse" in sec
tion 1646, the reference to marriage in paragraph (4) is intended to 
mean a legal marital relationship. Thus the conc1uct prohibited by this 
offense occurs when the offender engages in a sexual act with someone 
other than his spouse, who participates because of a mistaken belief 
that the offender is his or her marital partner in fact and in law. 

With respect to paragraph (5), an example of a type of t.hreat cov
ered here (but that wonld not be coveredllnder sect.ion 1641) is obt.ain
ing intercourse by a threat of serious damage to irreplaceable property 
or of exposure of reputation. The word "by" in this offense connotes 
the concept of causation. Thus, if the threat did not "compel" (i.e., 
was not reason for) the other person's participation. no offense under 
this section (or section 1641) would be committed.ao It is anticipated 
by the Committee that this paragraph will provide the means of bridg
ing an unwarranted gap in current law by creating a generallesser-in
c1uded offense in the nature of rape, that involves nonviolent coercion. 

The general conduct element in this section is engaging in a sexual 
act. As no culpability level is set forth herein, the applicable state of 
mind that must be proved is at least "knowing," i.e., that the offender 
was a ware of the nature of his actions.31 

The element that the sexual act was with another person who was 
not the defendant's spouse is an existing circumstance. Since no culpa
bility standard is specifically designated, the applicable state of mind 
to be shown is, at a minimnm, "reckless." i.e .. t.hat the offender was 
aware of but disregarded the substantial risk that the circumstance 
existed.32 

The content of paragraphs (1) through (4) consists entirely of 
existing circumstances. The culpability level is specified as "knowing," 
thus requiring proof that the actor was aware of fir believed that the 
circumstance existed.33 

Paragraph (5), like section 1641 (a) (1), consists wholly of a con
duct element. Since no culpability criterion is specifically mentioned, 
the applicable state of mind is at least "knowing." 

As under section 1641, no requirement of corroboration or fresh 
complaint is intendec1 to apply with respect to the proof of the offenses 
described in this section.34 

.. !':~e Perkins. 8upra note 9. at 163-167. '0 The Committee has not, however. adopted the suggestion of the National Commission 
that the threat he snrh that a "pr.<on of "rp"sonahle firmness" wonld pe inrpnnbJr of re
sisting it. See Final Report. § 1642(c), § 1644(c). If the threat in fact compelled the vic
tim's particiPAtion. then whatever the extent of such victim's capacity to resist, the de
fennAnt sho"Jd hI' llAhle. 

:n Ree sections :IORlbl (1) and 3021bl (1). 
"" See sections 3031b) (2) and 302 (c) (1). 
33 See section 302(b) (2). 
m See section 1646 (h) find the discussion of evidentiary requirements in relation to the 

previous section. 
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3. Jurisdiction 

600 

There is Federal jurisdiction over an offense in this section if it is 
committed within the special jurisdiction of the United States, as 
defined in section 203 . .As discussed in connection with section 164:1, 
this essentially carries forward the present jurisdictional scope of the 
offenses in current law. 

In addition Federal jurisdiction exists over an offense set forth in 
paragraph (5) if it occurs during the commission of any offense, over 
which Federal jurisdiction exists, .specified in section 1641 (c) (2). 
This gives to the offense in paragraph (5)-a lesser included offense 
of section 1641 (a) (I)-the same jurisdictional purview as its parent 
offense.as 

A further basis for Federal jurisdiction exists over an offense set 
forth in paragraphs (1) through (3) if it occurs during the commis
sion of an offense, over which Federal jurisdiction exists, that is de
scribed in sections 1621-1623, 1644, 1711-1712, or 1843. This list is a 
shortened version of the offenses contained in section 1641 ( c) (2) as 
furnishing the basis for ancillary jurisdiction over rape. Thus the 
offenses referred to here have been described in relation to that section. 
The offenses enumerated were chosen because of the Committee's belief 
that they represented the most likely offenses to be committed in asso
ciation with an offense described in paragraphs (1) through (3) of this 
section. 
4. Grading 

An offense under this section is graded as a Olass D felony (up to 
five years in prison). This accords with the recommendation of the 
National Commission. In comparison to the felonious conduct dealt 
with in section 1641, the behavior outlawed here does not result in as 
great a harm, if outrage to the feelings of the victim be regarded as 
the essential evil sought to be prevented. Such conduct does, however, 
constitute a substantlal physical and psychological abuse of another 
human being. Accordingly, the Oommittee has graded this offense on 
a par with the offense of aggravated battery in section 1612.3S 

SECTION 1643. SEXUAL ABUSE OF A MINOR 

1. In General 
This section is principally derived from the recommendations of the 

National Oommission.37 One major change from existing law is that 
the offense occurs only if the victim is at least five years younger than 
the defendant. This is designed to exclude from criminal sanctions 
ordinary teenage love affairs and sexual experimentation, while pre
serving the sanctions of the criminal law for those cases in which an 
older person deJiberately c?rrupts !tn ir~Hnature person substantially 
younger than lumself.38 It IS only III tIus latter context that the ra
tionale underlying the current offense of "statutory" rape is deemed 
properly to apply. 

"" See the discussion of jurisdiction in section 1641. 
30 See Working Papers, P. 871 
31 See Final Report, § 1645. 3. Sec WorkIng Papers, p. 871. 

~! -.---------.- -_. 
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Another significant change from present law is the inclusion of a 
defense under this section based upon a reasonable belief (albeit 
mistaken) as to the victim's age. 
~. Present FederaZ Law 

18 U.S.C. 2032 J?rovides that whoever, within the special maritime 
and territorial jurIsdiction of the United States, "carnally knows any 
female, not his wife, who has not attained the age of sIxteen years, 
shall, for a first offense, be imprisoned not more than fifteen years, 
and for a subsequent offense, be imprisoned not more than thirty years." 

Under 49 U.S.C. 1472(k), the provisions of this section are made 
applicable also within the special aircraft jurisdiction of the United 
States, as defined in 49 U.S.C. 1301 (32). In addition, under 18 U.S.C. 
1152 and 1153, the provisions of 18 U.S.C. 2032 apply within Indian 
country to all cases save where both the offender and the victim are 
non-Indians. . 

There have been few prosecutions under the above statutes. One 
recent instance is Uni.ted States v':"Shipp,39 in which the court held 
that the uncorroborated testimony of the victim (the defendant's 
stepdaughter) was sufficient for convIction . 
. '3. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
engages in a sexual act with another person who is not his spouse, who 
is in fact less than sixteen years old, and who is in fact at least five 
years younger than the actor. 

The term "sexual act" is defined in section 1646 and has been dis
cussed in connection with section 1641. The definition is designed to 
furnish a more precise delineation of the common law concept of "car
nal knowledge." The term "spouse" is also defined in section 1646. 
[t too has been discussed in connection with section 1641 and that dis
cussion should be consulted here.40 

The conduct in this offense is engaging in a sexual act. Since no 
culpability standard is specifically designated, the applicable state of 
mind that must be shown is at least "knowing," i.e., that the defendant 
was aware of the nature of his action.41 

The element that the sexual act was engaged in with a person not. 
t.he actor's spouse is an existing circumstance. As no culpability level 
is specifically prescribed, the applicable state of mind that must be 
shown is, at a minimum, "reckless," i.e., that the offender was awart:: 
of but disregarded the substantial risk that the circumstance existed.42 

The elements that the victim is less than sixteen years old and is at 
least five years younger than the defendant are also existing circum
stances. However, as each of these elements is preceded by the phrase 
"in fact," no mental state need be established with respect thereto.43 

4. Affirmative Defense 
Under subsection (b), it is an affirmative defense to a prosecution 

for this offense that the actor reasonably believed the other person to 
be sixteen years old or older. 

M Supra note 7. See also, United States v. Wheelel', 545 F.2d 1255 (9th Cir.1976). 
40 SignificantI~ •. unlike current law and the proposal of the National Commission, this 

offense Is drafted so as to punish heterosexual conduct h~' femnll's ns well ns mnles. In 
ndditlon to covering homosexual conduct. 

"See sections 303(b) (1) and 302(b) (1). 4' See sections 303(b) (2) and 302(c) (1). 
43 See section 303 (a). 
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Although such a defense is not recognized at common law, some 
States have provided for its existence by statute.44 The Committee con
siders that the defense is appropriate in view of the thrust of this of
fense to punish only that form of oonsensual sexual activity that is 
corruptive in nature. A person who reasonably believed that he was 
ha vil1g sexual relations with someone over the age of sixteen does not 
pose the danger to society sought to be proscribed by this statute,45 
The defense is denominated as "affirmnti ve," thus requiring the de
fendant to prove it by a preponderance of the evidence.46 This accords 
with the recommendation of thp National Oommission.47 

6. Jurisdiotion 
There is Federal jurisdiction over an offense in this section if it is 

committed within the special jurisdiction of the United States, as 
defined in section 203. This maintains the current scope of jurisdiction 
enjoyed by 18 U.S.C. 2032.48 

In addition, there is Federal jurisdiction if the offense occurs during 
the commission of certaill ellumerated oH'enses over which Federal ju
risdiction exists. The offenses listed nre the same as those furnishing 
the basis for ancillary jurisdiction over the offenses in paragraphs 
(a) (1) through (a) (3) of section 1642, discussed above. 
6. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison) if the defendant was twenty-one years of age 
or older at the time of the offense; it is a Olass A misdemeanor (np to 
one year in prison) in any other case. This distinction is aimed at 
reinforcing the thrust of this section to prohibit tIl(' cOl'l'Ilnt.ion of 
minors by adults. 

SECTIO"X 11144. Sl~XlJAI. AnlJA~ OF A WARD 

I. In General and Present l1'edeml Lf1.1(} 

This section is directed at the performance of a sexual nct with 
another person in official detpl1tion over whom the offendp-r 11:'.'3 » 
special responsibility by "lltue of his exercise of cllstodial, super
visory, or disciplinary authority. No connterpart for this offense exists 
under currpnt Fedpral law. The section is det'ived frol11 the recom
mendations of the National Oommission,40 However, unlike the pro
posal there, this section does not extend to the pal'ent 01' guardia,] 
situation and thns does not encompass instances of incest and sexual 
abuse of a familial relationship. Such offenses are deemed to involve 
local mores and morals and therefore to be snitable for coverage under 
section 1862, permitting assimilation of State or local offenses in 
Federal enclaves.5o 

"See Perkins, supra note 9. at 168 . 
•• See Working Papers, p. 873. 
<. See the definition of "affirmative defense" In section 111. 
<7 See Final Report, § 1648; Working Papers, p. 873 . 
• 8 See the first paragraph of the discussion of. jurisdiction In connection with section 

1641. which Is applicable here. 
4. See Final Report, § 1646. 
6. This Is consistent with 18 U.S.C. 1153, which, among other offenses, punishes "incest" 

when commltteel by an lndlan In Indian country, but provides that the dellnitlon ~ncl 
punl.hment of that offense Is to he governed by State law. See also 18 U.S.C. 13. 
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12. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

engages in a sexual act with another person who is not his spouse, 
who is in official detention, and who is under the custodial, supervisory, 
or disciplinary authority of the actor. 

The terms "sexual act" and "spouse" are defined in section 1646 
and have been discussed in connection with section 1641. That dis
cussion is incorporated here. 

The term "oflicial detention" is defined in section 111 and includes 
detention by a public servant or person acting under his direction 
following arrest for an offense, following surrender in lieu of arrest 
for an oifense, following a charge 01' conviction of an offense or an 
allegation or finding of juvenile delinquency, following commitment 
as a material witness, following civil commitment in lien of criminal 
proceedings or pending resumption of criminal proceedings, or pend
ing extradition, deportation, or exclusion, as well as custody lor pur
poses incident to the foregoing. The Committee believes that sexual 
relations in such circumstances, even if consensual, constitute a break
down in social order and an abuse of legal responsibility warranting 
criminal sanctions. . 

The conduct in this offense is engaging in a sexual act. Si.nce no 
culpability standard is specified in this section the applicable state of 
mind that must be shown is at least "knowing." i.e., that the offender 
was aware of the nature of his action. 51 

The remaining elements are existing circumstances. As no culpability 
level is specifically designated, the applicable state of mind that must 
be proved is, at a minimum, "reckless," i.e., that the offender was con
scious of but disregarded the substantial risk that the circumstances 
existed.52 

.1. Jurisdiction 
There is Federal jurisdiction over an offense described in this sec

tion in four circumstances. The first is if the offense is committed 
within the special jurisdiction of the United States, as defined in sec
tion 203. This extends Federal jurisdiction to enclaves, various vessels 
on the high seas, and certain aircraft while in flight. 

The second circum!':tance is if the official detention is under the Iaw~ 
of the United States. Irrespective of the Federal status or the offender 
or the Federal location of the offense, the Committee consirlers that 
the fact that Federal law supplies the basis for the victim's detention 
is sufficient for vindication of the Federal interest against sexual 
abuse of its wards. . 

The third and fourth circumstances are if the official detention is in 
a Federal facility or the defendant is a Federal public servant. It 
should be noted that, with respect to the latter base, the definition of 
"Federal public servant" i.n section 111 excludes District of Columbia 
public servants. 53 

lit See sertlons llOlllh) 11 \ and 3021h) (1). 
Ii!! See sections 303(b) (2) and 302(c) (1). 
""1 District of Columbia employees would be covered by the District of Columbia Code. 
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.An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This penalty level is deemed an adequate 
deterrent. Felony grading was rejected ill view of the primary design 
of this section to proscribe consensual conduct. "When force or coercion 
is used, the provisions of sections 1641 (Rape) and 1642 (Sexual 
Assault) may also be utilized in appropriate circumstances. 

SECTION 1645. UNLAWFUL SEXUAL CONTAC'f 

t. In General and Present Federal Law 
This section has no counterpart in current Federal law. It is iu

tended to inculpate those who have not committed u sexuul act as thnt 
term is defined in section 1646 but who have, nonetheless, seriously in .. 
fringed the sexual integrity of another person. The section in effect 
defines offenses that are lesser included offenses to each of the pre
ceding offenses in this subchapter. It is drafted so that activity in
volving sexual contact short of a sexual act as defined in sections 
1641-1664, is subject to criminal sanction . .Although, in such cir
cumstances, the offender will often be guilty of a criminal attempt 
(section 1001) to commit one of the foregoing offenses, this section is 
graded substantially lower than the criminal attempt offense, thus 
affording a basis for the exercise of prosecutorial discretion. Moreover, 
the act of engaging in sexual contact need not necessarily indicate 
an intent to engage in a "sexual act," in which event, but· for this 
section, the conduct would not be a Federal offense. This section is 
derived in large measure from the recommendation of the National 
Commission. 54 

~. The Offense 
Subsection (a) provides that a person is guilty of an offense if hr. 

engages in sexual contact with another person who is not his spouse, 
under circumstances that would consti,tute an offense under section 
1641, 1642, 1643, or 1644 if such contact involved a sexua,l act. 

The term "sexual contact" is defined in section 1646 to mean a 
"touching of the sexual or other intimate parts of a person to arouse 
or gra,tify the sexual desire of any person." 55 That definition is satis
fied, ane1 the offense committed, wheItJher the defendant touches such a 
part of the victim or causes the victim to touch such a part of the 
defendant. The term "spouse" is defined in section 1646 and has been 
discussed in corulection with section 1642. 

Thus, if such touching is accomplished, inte?' alia. by means of 
force or threat or 1)lacing of another person in fear, or "jf it occurs 
when the offender knows that the victim is mentally incapable of 
understanding the nature of the act or is unconscious, or is less than 
sixteen years old and at least five years younger than the offender, or 
jf the victim is in official detention ancI nnder the custodial, super~ 
vimry, or disciplinary authority of the offender, the act ,,,ill faIl 
within the scope of this section. . 

C( Spp Final Report. § 1647. 
6G The desire sought to be nroused or grntifiec1 might hp. for exnmplp. thnt of the nctor, 

of the pprRon touched. or of an onlooker. . 
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The conduct in this section is engaging in sexual contact. Since no 
culpability standards is specifically designated, the lapplicable state of 
mind to be proved is at least, "knowing," i.e., that the defendant was 
aware that he was engaging in sexual contact.56 

The element that the person with whom the sexual contact is en
gaged in is "another person who is nOIt, his spouse" is -an existing cir
cumstance. As no culpability level is specifically prescribed, the appli
cable stn,te of mind to be shown is, at a minimum, "reckless," i.e., that 
the offender was aware of but disregarded the substantial risk that the 
circumstance existed. 57 

The element that the conduct was performed "under circumstances 
that would constitute an offense under section 1641, 1642, 1643, or 1644 
if such contact involved a sexual act," is also an existing circumstance. 
However, by the operation of section 303 ( d) (1) (A) , no mental state 
need be established as to the element that those sections of the Code 
would apply. The mental states required as to the facts making one or 
more of those sections applicable are required here also. For example, 
as to the fact that the other person was less than twelve years old 
under section 1641, no state of mind need be shown, while as to the 
fact that the victim was in official detention under section 1644 the 
defendant must have been at least reckless, in order to prove an offense 
under section 1645 . 
. "1. Junsaiotion 

There is Federal jurisdiction over an offense herein if there would 
be ~ederal jurisdiction over the corresponding offense described in 
sectIOns 1641 through 1644. 
4. Grading . 

An offense under this section is of a class two grades below that of 
t.he corresponding offense describeil in sections 1641 through 1644. 
This reflects the obviolls fact that sexual contact is significantly less 
obtrusive than a sexual act as those terms are defined in section' 1646. 
In most cases, this grading will enable the offense to be tried before 
Q United States magistrate. 

SECTION 1646. GENERAL PROVISIONS FOR SUBCHAPTER E 

Section 1646(a) contains definitions of the terms "sexual actt 
"sexual contact." and "spouse" applicable to the offenses in thi~ 
sllbrhaptpr. 

Section 1646 (b) has been discussed in detail in connection with sec
tion 1641 and that discussion should be consulted here. It should be 
mentioned that the elimination of a corroboration requirement would 
not, of course, preclude a judge or jury from acquitting a defendant 
because they did not believe the case could meet the "beyond a reason
able doubt" standard which is the normal test for directed verdicts or 
findings of acquittal with respect to all crimes (sex crimes as well as 
others) under existing law . 

.. See sections a03 (b) (1) and 302 (b) (1). 
Ii't See sections B03(b) (2) nnel 302(c) (1). 
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CHAPTER 17.-0FFENSES AGAINST PROPERTY 

There are seven broad categories of offenses against property 
covered in this chapter. Arson and other property destrllction offenses 
are covered in subchapter A; burglary and other criminal intrusion 
offenses in subchapter B; robbery~ extortion, and blackmail in sub
chapter C; theft and related offenses in subchapter D; connterfeiting, 
forgery, and related offenses in subchapter E; commercial bribery 
and related offenses in subchapter F; and investment, monetary, and 
antitrust offenses in subchapter G. 

SUBOHAPTER A.-ARsoN AND OTHER PROPERTY DESTRUOTION OFFENSES 

(Sections 1701-1704) 

At common law, arson was the willful and malicious burning of the 
dwelling place of another, althollgh the concept of dwelling house was 
gradually extended to include outbuildings within the cnrtilage and to 
barns.I.,The gravamen of the offense was not conceived to be the 
destruction of property, but rather the endangerment of human life.2 

~o specific intent to destroy was necessary at common law, only an 
tnt.ent to burn,s and as an element of the offense an nct.ual burning 
or charring of the property was required.4 Because the emphasis was 
on securit.y of another person in his dwelling, it was not all offense at 
common law to burn one's own habitation, whether as owner or tenant. 
This was the rule regardless of whether the purpose was to injure or 
defraud another. 

Tho principal statutory modification of the common law arson 
doctrine in this count.ry has been the shift in emphasis from protection 
of lifo to protection of property.5 Moreover, many other types of 
P!'opel'ty besides dwellings have been included in statutory formula
tIOns of the offense.a These statutes are usually keyed to a dollar 
amount relative eit.her to the damage or the value of t.he property 
which is the subject of the offense. Finally, lIlany State statutes have 
made it a crime for a property owner to burn his own property, pTO
vided it was done with an intent. to defraud an insurance company or 
other person.7 

1 See 2 Wharton, OriminaZ Law, section 388 (1951) ; 3 Coke lnst. 67. 
• See United States v. Oardish, 143 Fed. 640, 643 (E.D. Wis. 1906) ; 'Curtis, Tile Law of 

Arson, section 3 (1936). 
3 See 'Curtis, supra note 2, at section 63. 
• See Annotation, B1tl"ning as an Element oj the Offense of A1'son, 1 A.L.n. 116'3 (1910). 
G See 2 Wharton, S1tp1'a note 1, section 400. 
• See Ill. Rev. Stat., Ch. '38, section 21-1; Proposed Crim. Code Mass., CIl. 266, sec

tion 1 (5). 
1 See 2 Wharton, s1tpra note 1, section 402. 

(607) 
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In order to encompass these various acts, the typical statute cur
rently in effect contains a hybl'id of crimes all gl'Ouped under the 
appellation of "arson." 8 Although the cmnmOl1 lil\k of many State 
provisions in this area is the notion of burning as an instrument of 
destruction, the approach of the bill, as .reported, is to define the crimes 
in series according tobhe nature of the harm done or contemplated. 
Thus, only property destruction is treated here in subchapter A of 
chapter 17. ,V'here the purpose of the destruction is to endanger 
human life, the offense is covered also in chapter 16 (Offenses Against 
the Person),9 and where property is destroyed to defraud another, the 
offense is treated in subchapter D of chapter 17 (Theft and Related 
Offenses). Where the danger involves two or more kinds of harm 
other provisions of the proposed Code may be applied to reach all of 
the harmful results. 

The scope of subchapter A of chapter 17 of the bill, as reported, is 
essentially the same as that which exists under present law insofar as 
property destruction is concerned. The chief virtues of the subject bill 
are (1) the elimination of the extensive overlap of existing statutes 
and a substantial reduction in the number of separate provisions in 
Federal law; (2) the harmonization of the multiple and seemingly 
arbitrary standards of culpability and penalty levels that exist 
throughout the current statutes; (3) the clarification of the offense; 
and (4) the systemization of grading by treating property destl1lction 
distinctly without regard to such other offenses as fraud or the endan
germent of life.10 

Existing Federal law covers a wide variety of situations, with the 
jurisdictional base of most statutes fixed according to the particular 
type of property protected. It is, nevertheless, possible to group the 
statutes according to the principal interest they are intended to pro
tect. The following discussion briefly describes those existing statutes 
which would be replaced in whole or in part by enactment of sections 
1701-1704 of the bill, as reported. 
The M ail8 0')' I nteTstate or Foreign OommeTce 

18 U.S.C. 844(i) proscribes the attempted or actual malicious 
damage or destruction by means of an explosive of property used in or 
affecting interstate or foreign commerce. The penalty is fixed at up to 
ten years' imprisonment; enhanced penalties may be imposed if injury 
or death results. Insofar as the statute is aimed at damage to property, 
it is largely duplicative of other provisions in existing law. 

18 U.S.C. 1364 prohibits the damage or destruction of goods by fire 
or explosion, with intent to interfere with their exportation. The 
penalty is up to twenty years' imprisonment. 

15 U.S.C. 1281 is a similar statute which punishes the willful 
destruction or injury to any property moving in interstate or foreign 

• See, e.g., the laws of Hawaii (H.R.S. §§ 723-1-723-10) and New Jersey (N .• l.S.A. 2A: 
S!}-:1-8!)-61. both of which Include In the same series crimes of property destrnctlon. 
danger to Ufe. and theft by fraud. 

o The offense of endangerment in Chapter 16, which encompasses a wide varietr 
of conduct directed against llUman life. !s also brand enough to embrace the type of 
conduct, separately embraced in S. 1 as originally introc1nced In the 93d Congress. of fallnre 
to control or report a dangerous fire. Under the elefinltlons In section 111, conduct In
cludes certain omissions as well as commissions. Thns, whpre n. fnllure to nrrform It Jel!aJ 
c1uty to report or pontrol a fire creates imminent danger of death or serious bodily Injury, 
the endanlrerment section may properly be invoked. 

10 With respect to this lqtter aspect. as will be seen. many e:dstlng arson or property 
destmction statutes contain an enhanced penalty where serious boellly Injury or c1coth 
results. Under the bill, as reported. this condnct can be separntely punished as homicide 
where. for Instance, a death results from arson. See section 1601(c) (4). 
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commerce in the possession of a contract or common carrier. The 
penalty is fixed at up to ten years in prison. 

18 U.S.C. 1703 and 1705 both proscribe the destruction of mail. 
Section 1703 (a) deals with mail other than newspapers and covers 
only postal employees. It carries a penalty of five years in prison. 
Section 1703(b) covers postal employees destroying newspapers and 

"'other persons destro'ying any kind of mail. The penalty is up to one year 
in prison. Section 1705, on the other hand, })rohibits the destruction of 
mail deposited in a letter box. The penalty is up to three years' 
imprisonment. 

18 U.S.C. 1951, commonly referred to as the Hobbs Act, punishes 
among other things, physical injur.Y to property affecting commerce ir 
furtherance of a plan to commit robbery or extortion. 'rhe statute car 
ties a maximum penalty of twenty years in prison.n 

18 U.S.C. 1952 punishes, inter alia, those who travel in, or who us~ 
the facilities of interstate or foreign commerce, with intent to com· 
mit arson in violation of State or Federal law and who thereafter per
form any of three specified types of overt act. The penalty is up to 
five years in prison. The reference to State law is merely generic and 
it is not necessary to prove that the State's arson law was or would 
have been violated.12 

Facilitie8 of Oommeroe and Transportation 
Three provisions of existing law deal with offenses committed 

against vehicles or facilities of commerce and transportation. 
18 US.C. 32 is confined to aircraft, their parts, supplies, and facili

ties. A general culpability level of "willful" applies to all of the 
designated. offenses except for the actual damaging of an aircraft 
which requires a specific intent to "damage, destroy, disable, or 
wreck." Also included within the provision is the willful incapacita
tion of any crew member. 

18 US.C. 33 provides similar coverage for motor vehicles engaged 
in interstate or foreign commerce as well as for terminals, garages~ 
and other facilities for such vehicles. The section requires a specific 
intent to endanger the safety of a passenger or an act in reckless dis
regard of human Hfe. ParalJeling section 32 of current title 18 is a 
provision dealing with incapacitation of drivers and maintenance per
sonnel. The general penalty in both statutes is a maximum of twenty 
years in prison. An enhanced penalty p.rovision, where death occurs, is 
included in 18 US.C. 34. 

18 US.C. 1992 denls with train wrecking and includes the damaging 
of trains themselves as well as tracks, bridges, tunnels, and the like." 
Another part of the section prohibits tampering with signals, bridges, 
etc., with the intent to damage a train, track, bridge, tunnel, etc. The 

111n arldltlon severn I statnteR punlRh rein ted offenses not directly rearhed by sections 
1701-1704 of the s11bject bill. Thus 18 U.S.C. 844(d) covers transportation and receipt 
In Interstate or forele:n commerce of e'mloslves with the Intent to damage property or 
persons. Such conduct Is largely covered under section 1821 of tbe bill. as renorterl. but. 
nncler the nroper clrcumst'lnces. might constitute an attempt under this subchapter. 

18 n.R.C. 1716 J1ro~crlbes the mailing of enumerated tyne~ Of mnterlals, Includlne: 
flammables nnrl explosl\,es. thnt may Iniure life or property. Tf t"e mailing Is done with 
Intent to kill or Injure nnother or to damage the malls or other propertv the mnxlmum 
penalty Is twenty renrs' Imprisonment; If rlenth result~. the ~entence I. Increased to life 
Imprisonment or rleath. It Is also concel\'nble that condu~t vlolatln.a' this provision wO'lld 
In some rlrcumstances amount to an attempt to commit one of the crimes In sections 
1701-1704. 

lJl Rep Uni+erf,Fltntes v. Conway. 507 F.2rl1047 15th Clr.1975). 
13 It has been held unrler this stntute that therp neer1 not be proof of an Intent to cause a 

train wrec'r; it Is sufficient tbnt there hp on Ini-ont t" ",l'onhlo" q train. pvpn If not ner
manently. United States v. Dredinu. 547 F.2d 471 (9th Cir. 1976), cert. denied, 429 U.S. 
1108 (1977). 
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culpability, as in the previous two sections, is set at "willful" and the 
penalty is the same as under 18 U.S.C. 33. 

18 U.S.C. 844 (i) , discussed supra, provides parallel coverage for all 
of these interests where the damage is caused by an explosive. 
Spemalll1 aritime and Territorial J urisdiotion 

Two groups of statutes in the present United States Code proscribe 
property destruction within the special maritime and territorial juris
diction of the United States defined by 18 U.S.C. 7. 

18 U.S.C. 81 and 1363 are of general applicability within this juris
diction. Of the two, section 81 is the narrower, being confined to actual 
arson; that is, it requires burning or attempted burning. Section 1363, 
on the other hand, prohibits destruction or injury by any means. Both 
sections use the same standard of cu1pability, i.e., "wi1lfu1ly and 
maliciously" and both use the same words to describe the type of prop
erty covered: "any building, structure or vessel, any machinery or 
building materia1s or supp1ies, mi1itary or naval stores, munitions of 
war, or any structural aids or appliances for navigation or 
shipping .... " The penalty provisions are likewise identical. Each 
carries a maximum sentence of five years in prison with an enhanced 
penalty, of twenty years' imprisonment, where a dwelling is involved 
or life is otherwise placed in jeopardy. 

The second group focuses on vessels and their goods. 
18 U.S.C. 2196 covers crew members who destroy property as the 

result of drunkenness or neglect. A maximum penalty of one year in 
jail is provided. 

18 U.S.C. 2272-2276 cover damage to or destruction of vessels them
selves. S€ction 2272 punishes (with a maximum sentence of life 
imprisonment) any owner of a vessel who destroys his vessel for the 
purpose of defrauding an insurance company or injuring a merchant or 
co-owner. Section 2273 punishes "willful" or "corrupt" destruction by 
a co-owner with a maximum sentence of ten years in prison. Section 
2274 makes it a crime for the person in charge of a vessel to cause or 
permit its destruction or injllry. A maximum penalty of ten years in 
prison may be assessed. Section 2271) coyel'S the bnrning of vNlsels ano 
their cargo as we1l as tampering with st('ering or power faci1ities and 
placing bombs or explosives on board. The section has been construed to 
cover acts tantamount to sabotage 14 and oa.rries with it a maximum 
pena1ty of twenty years in prison. Section 2276 is basically a burglary 
statute but also has provisions covering vandalism to vessels. The 
maximnm penalt.y is five years' imprisonment.. 

In addition, other statutes in the series, 18 U.S.C. 2277 and 2278, deal 
with carrying explosives and dangerons weapons on board a vessel. 
To the same general effect is 46 U.S.C. 170. 18 U.S.O. 2271 provides 
coverage limited to conspiracies to destroy coupled with fradulent in
tent. None of these sections is directly covered by sections 1701-170:1:, 
although conduct in violation of the former set of provisions might 
constitute an attempt to commit one of the section 1700 serieR of crimes. 
Property of the United States 

Seveml statutes cover the general area of damaging property of the 
United States. 

a See Unitell States v. Maratini, 42 F. Supp. 502 (S.D. Ala. 1941) see also United Stute8 
v. li'ranicevoc/l, 465 F. 2d 467 (5th Clr. 1972). 
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18 U.S.C. 844(£) is of the most recent vintage and is broadest in its 
coverage. It prohibits the malicious damage to or destruction of, by 
means of an explosive, any property owned, possessed, used, or leased 
by any branch or agency of the United States and any p.roperty of any 
institution or organization receiving Federal financialassistance.15 The 
statute has a three-tiered penalty provision pl'ovicHng for ten years in 
prison if the property is damaged, twenty years imprisonment if 
personal injury results, and life imprisonment or the death penalty if 
death results. 

18 U.S.C. 1361 covers willful damage to any property of the United 
States or to property "w11ich has been or is being man~lfactured. or 
('onstructed for the United States .... " The sentence varIeS accordmg 
to the value of the property damaged with !l- ma~imum (where t.he 
property damage exceeds $100) of ten years m prIson. 

18 U.S.C. 1362 carries an identical penalty for willfully or ma
licionsly damaging communication lines, cables, or systems which are 
operated or controlled by the United States or used for military or 
civil defense purposes. 

18 U.S.C. 1706 deals with damage to mail bags and other devices 
used to convey the mail, where there is an intent to rob or steal the 
contents. The maximum sentence is set at three years in prison. 

18 U.S.C. 41 covers injury to wildlife and their nesting places within 
any Federal refuge or sanctuary and damage to any property within 
such places. The offense carries a maximum sentence o£ six months in 
jail. 

18 U.S.C. 1852, 1853, 1855, and 1856 are a series of misdemeanor 
provisions proscribing. with differing cu1pabiJjty levels, damage and 
arson to timber, nnderhrllsh, and grass on lands owned or leased hy the 
United States and on Indian reservations. They each carry a penalty of 
one year in prison. 18 U.S.C. 1856 prohibits lp[tving It fire unattended 
such lands and is a petty offense. 

40 U.S.C. 193£1 prohibits stepping or climbing on the buildings and 
statues on the United States Capitol gronnrls and on the various 
plants, trees, andg1'Uss growing there. 40 U.S.O. 19M (b) (6) provides 
similar COVCl'nge for the Capitol grounds and buildings. Under the 
provisions of section 19~h, the crimes are to be prosecuted in the 
Snp<'t'ior Court of the District of Columbia and carry a maximum 
penalty of six months in prison. 
National Defense Property 

The existing Fpopra1 laws covering property of a military nature 
are found in 18 U.S.O. 2152, 2153, and 2155.16 

18 U.S.C. 2152 deals w·ith harbor defense systems and mines, tor
pedoes, and fortifications. Willful damage to or' interference with these 
items is punishable by a maximum of five years' im1)l'lsonment. 

18 U.s.C. 215~ deals wi th damage to war materials, premises, or 
lltilities with the intent to interfere with the carrying on, by the 
United States or one of her allies, of war or defense a.ctivities. The 
pena.lty is established at a maximum of thirty years in prison. 

" See. sustalnln~ the constltutlonallty of this hroad statutI' as to a Planned Parenthood 
Association receivin~ financial assistance from HEW. U11ited States Y. Brawn, 384 F. Supp. 
1151 (E.D. Mich. J074). off·a. n57 F.2d 541. 550 (6th Clr. 1077). 

16 See also 42 U.S.C. 2276. These statutes are primarily carried forward In subchapter 
B of 'Chapter 11 (Sabotage and Related Ofl'enses). 

L.-_______________________ ~ _______ _ 
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18 U.S.O. 2155 prohibits injury to national defense materials, prem
ises, or utilities where there is an intent to obstruct the national defense 
of the United States. The maximum penalty is ten years in prison. 
Property of Foreign Government or Official 

18 U.S.O. 070, enacted in 1972, punishes whoever willfully injures, 
damages, or destroys, or attempts to do so, any real or person.al prop
el·ty located within the United States, and belon~ing to or utilized 
or occupied by any foreign government or internatIOnal organization, 
or by a foreign official or official guest. The penalty is imprisonment 
for up to five years. 

SECTION 1701. ARSON 
f. The Offewe 

This section is the general arson statute carrying the most severe 
penalty of the property destruction series. Subsection (a) provides 
that a person is guilty of an offense if, by fire or explosiun, he (1) 
damages a public facility, or (2) damages substantially a building or 
a public structure. 

The term "public structure" is defined in section 111 to mean a 
structure, whether or not enclosed, where persons assemble for pur
poses of government, an occupation or a business or a profession, 
education, religion, or entertainment.. It is meant to include churches, 
theatres, outdoor amphitheaters, gymnasiums, stadiums, schools, meet
ing halls, public squares and the like. 

The terms "public facility" and "building" are also defined in 
section 111. The former embraces (a) a facility of communication (e.g., 
telephone and television), transportation (e.g., a railroad or high.
way), energy supply (e.g., an oil or gas pipeline, storage tank or an 
electric transmission system or power plant), water SUlJply (e.g., a 
reservoir or main), or sanitation (e.g., a sewer system) ; (b) a facIlity 
of a police, fire, or public hea~th agency; (c) a facility designed for 
use, or used, as a means of natIOnal defense; and (d) any part of any 
such facility, as well as any structures, property, or equipment actually 
used in connection with the operation 01' support of such facilities. The 
Oommittee considered and rejected limiting the coverage to "vital" 
public facilities. It was felt that the word "vital" might lead to vary
ing interpretations and that the definition of the term "public facility" 
would afford ample notice as to what types of facilities were intended 
to be covered. The discussion of the word "public" in connection with 
section 1111 a}?plies here as well. 

The word 'building" is defined in section 111 to mean an immov
able or movable structure that is at least partially enclosed, or a 
separate part of such a structure, that is designed for use, or used, in 
whole or m part, as (a) an individual's permanent or temporary home 
or place of lodging; 1.7 (b) a place for individuals to engage in matters 
pertaining to government, an occupation, or a business or a profession, 
education, religion. or entertainment; or (c) a place for the storage of 
property within which, because of its size or other characteristics, it 
IS apparent that an individual could be present. 

Finally, the term "explosion" is defined in its variant form ("explo
sive") in'section 111. Although the technical common law requirement 
of charring is not made part of the offense, some physical damage 
must occur to constitute a violation. Unsuccessful efforts resulting in 

11 Thus far the definition repeats that of a "dwelling" In section 111. 
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either no damage or slight damage could also be charged as an at
tempt under section 1001 if warranted by the circumstances. 

It should be noted that the definition of "building" excludes places 
for the storage of property in which, because of their "characteristics," 
an individual apparently could not be present.18 This is designed to 
take account of the focus of this offense not only on the destruction of 
pr0:tJelty but on the extreme danger to human beings normally im
pliCIt in this offense because of the means of destructIOn used and the 
fact that what is destroyed or damaged is an enclosed or partially en
closed structure. Where, however, the nature of a building used solely 
for storage. (e.g., an underground gasoline tank) is such that it is 
not reasonably conceivable that a person would be present, it was 
felt that the relatively high penalty for arson should not be available; 
instead the offense will constitute aggravated property destruction 
under the following section.1D Of course, if persons are killed or in
jured, or human life is recklessly jeopardized by arson or in the course 
of another property destruction offense, the offender may be punished 
for sneh resnlts nnclrr other sections of the proposed Code.20 

Under s(lction 303 (b) (1). the culpability level prescribed for the pro
hibited conduct i.e., damaging (or substantially damaging:) by fire or 
explosion, is "knowing." Thus under the general principles of section 
302 (b) (1), the prosecution must establish that the offender was a ware 
of the nature of his actions with regard to starting a fire or detonating 
explosives and was further aware that in so doing he was damaging: or 
substantially damagin[! something. The objects damaged, i.e., a public 
facility, building, or public structure. are all existing circumstances. 
Because no culpability standard is designated with respect to these 
circumstances the mental state required to be proved is at least 
"reckless." 21 Accordingly what must be shown is that the offender 
was aware of but disregarded the substantial risk that the object 
damaged was one of the structures covered in the section.22 

~. Juri8diction 
Under subsection (c), jurisdiction is limited to eleven situations. J u

risdiction will exist where the offense is committed; (1) within the spe
cial jurisdiction of the United States (see section 203); (2) against 
property owned by, or under the care, custody, or control of, the United 
States, or against property being produced, manufactured, constructed, 
or stored for the United States, or against property subject to a security 
interest of the United States; (3) against the property, located within 
the United Stutes, of a foreign government or international organiza
tion, a foreign dignitary or member of his immediate family while in 
the United States, a foreign official while in the United States on 
official business or a member of his' immediate family accompanying 
him, or an official guest of the United States; 23 (4) against property 
moving in interstate or foreign commerce or that is a part of an inter
state or foreign shipment or in a pipeline system used in the transporta
tion of gas or oil in interstate or foreign commerce; (5) against 

18 The word "characterIstics" means that the apparent possIb!1!tv of an Individual being 
present Is to be determIned obiectIyelv bv reference to the nature of the bullding alone; 
observation of the premIses by the defendant Is not relevant. 

,. Ree FInal Rerort. § 1701, Comment, p. 194 . 
• 0 See, e.g., sections 1601 (Murder), 1611 (MaimIng), and 1617 (Endangerment). 
:n See section 1l01Ub) (2). 
". Set' sectIon 302[c) (1) ; see also United States v. Jones, 19 CrL 2071 (Army Ct. Mil. 

Rev. 1976) (Imowledge that structure set ablaze wns a dwelling not required for arson). 
"" The terms "foreIgn dignItary," "foreign offiCial," "immedIate famlly," and "official 

guest of the United States" are defined in section 111. 

51-508 0 - 80 - 40 
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property used in an activity affecting interstate or foreign commerce, 
and damaged hy means of a destructive device; 24 (6) against property 
of an organization receiving financial assistance from the United States 
where the means used is a destructive device; (7) against property 
owned by, or under the care, custody, or control of, a public facility 
that operates in interstate or foreign commerce; (8) in a situation 
where the mail or >a facility in interstate or foreign commerce is used 
in committing the offense; (9) in a situation where movement of a 
person across a State or United States boundary occnrs in committing 
the offense; (10) on premises that are part of a facility that is involved 
in the production or distribution of electricity, fuel, or other forms or 
sources of energy, or research, development, or demonstration facilities 
relating thereto, regardless of whether such facility is still under con
struction or is otherwise not flllctioning; and (11) in a situation where 
the offense is committed in the course of other specified Federal of
fenses, such as civil rights offenses and interference with the adminis
tration of justice. 

The only maJor differences in jurisdictional reach between this sec
tion and existing law are paragraphs (10) and (11). The former is 
designed, in conjuction with a simila.r base added to section 1712 to 
extend Federal jurisdiction over major crimes of property destruction 
or violence that involve the nation's encrgy production or distribution 
systems, and appurtenant research or development facilities, regard
less of whether the premises constitute It "public facility" as defined in 
section 111 (as in base number 7) or whether a destructive device is 
used (as in bases 5 and 6). Although this base overlaps in part with 
the aforementioned bases and others (e.g., base number 4), it is In
cluded to underscore the Committee's determination that all offenses 
of arson and property destruction involving vital energy production 
or distr~bution systems should be subject to concurrent Federal juris
d~ct~on. Paragral?h (11) ~s a limited application of the ancillary juris
chctlOn concept dlscussedm reference to chapter 2.25 
3. Grading 

The offense is graded as a Class C felony (up to ten years in 
prison). 

SECTION 1702. AGGRAVATED PROPERTY DESTRUCTION 

1. The Offense 
Section 1'702 covers damage by any means (not just fire or explosion 

as in section 1'(01). The offense is committed if (1) any damage is 
done to a public facility itself; (2) property is damaged and thereby 
causes a significant interruption or impairment of a function of a 
public facility; or (3) property is damaged in an amount which in 
fact exceeds $500. 

As in section 1'701, the culpability level for the conduct prescribed 
is "lmowing." Thus, the offender must be aware that he is damaging 
something. ~ 0 culpability levE'l is spE'ci AE'c1 with l'E'spect to the fact that 

~'The term "destructive device" Is defined in section 111. With respect to the meaning 
anrl scope of the phrnse "activity affecting interstate ... commerce." taken from 18 U.S.C. 
844 (I). the Committee endorses the discussion and holcllng In United states V Sweet 
548 F.2d 198 (7th Clr.). cert. denied. 430 U.S. 969 (1977). . , 

"" It should be noted that the travel base has been expanded to cover Interstate move
ment by IIny person. not only the offender as in current Inw. Compare Rewis v. United 
States, 401 U.S. 808 (1971) ; United States v. DeOavalcalltc, 440 F. 2d 1264 1268 (3d 
Clr. 1971), 
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what is damaged in paragraph (1) is a "public facility." That 
the property is'a "public facility" is an existing circumstance. There
fore, by the operation of section 303 (b) (2), the state of mind that 
must be proved is "reckless." i.e., that the offender was aware of the 
substantial risk that a public facility was being damaged but dis
regarded sU0h risk.26 

The element in paragraph (2) that the property damage "causes a 
significant interruption or impaiTment of a function of a public 
facility" is a result of conduct. As no culpability standard is expressly 
stated, the applieable state of mind is again "reckless" 27 connoting a 
conscious disregard of a substantial risk that such a result might. 
occur. In paragraph (3) the circumstance that property damage ex
ceeds $500, because preceded by the words "in fact," requires no proof 
of state of mind. 28 

The term "public facility" is defined in section 111 and has been dis
cussed in connection with the preceding section. The term "property" 
is' generally given an expansive definition in section 111, but does not 
extend to intangible property or services.20 A method of evaluating the 
dollar amount of damage consistent with the general objectives of the 
Code may be fOlrod by referring to the definition of "value" in section 
111. The $500 figure found in section 1702 is consistent with the mini
llllun dollar value found in the sections dealing with theft.30 
2. Jttrisdiotion 

The jurisdiction is the same as that found in section 1701 with the 
addition of a jurisdictional base where the property that is the sub
ject of the offense is mail. This addition reflects the coverage in pres
ent 18 U.S.C. 1703 and 1705. 

3. Grading 
The offense is treated as' a Class D felony (up to five years' impris

onment) when the damage is to a public facilIty or significantly inter
rupts or impairs a function of a public facility, or if the property 
damage exceeds $100,000. In all other cases the offense is treated 'as a 
Class E felony (up to two years' imprisonment.) 

SEOTION 1703. PROPERTY DESTRUCTION 

1. The Offense 
This section covers lesser forms of property damage and provides 

that a person is guilty of an offense if he damages property.31 
The conduct is damaging "property" (defined in section 111 and 

discussed in connection with the preceding section). Since no culpabil
ity stfllldnrd is specifically designated~ the applicable sLate of mind that 
must bo shown is at least "knowing," i.e., that the offender was aware 
of the nature of his actions.32 

.. See section 302(c) (1). 
ZI See section 303 (b) ('3). 
os Ree section 303 (a) (2). 
!!9 This Is consistent with the recommendation of the NatIonal CommissIon. See Final 

Report, § 1705. Clearly, it Is not appropriate to treat as property destruction an assault. 
e.g., on an "rnployee whiCh reslllts In a loss of sen"i"es to thr emplo~·pl". Rimllnrl~'. dalY'a)re 
to IntangIble r>roperty such as an injury to a business' right of legitimate competition I~ 
propert~' dealt with through ofl'enses of extortion or fraud rather than property destruc
tion. Compared Model PennI Code, § 220.3 (P.O.D, 1962). 

30 See section 1713 et seq. 
:n This sectlon adopted the recommendations of the American Bnr Association'S Com· 

mittee on Reform of the Federal Criminal Laws. HearIngs, p. 58. 
,. See sections 303 (b) (1) and 302 (b 1 (1). 

L-_________________________________________ _ 
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The jurisdiction is the same as that under section 1701 except that 
the ancillary jurisdiction provisions of section 1701 (c) (10) are not 
carried forward and, as in section 1702, damage to mail is added to 
reflect coverage in present law. 
3. Grading 

In dealing with grading, the Oommittee considered but rejected 
making damage to mail (other than a newspaper, magazine, adver
tising matter, or circular) a Olass E felony under this section. Oover
age with that penalty for more costly damage to any kind of mail is 
already found in section 1702. Instead, damage to the mail (other than 
a newspaper, magazine, advertising matter, or circular) is treated here, 
without regard to the amount of damage, as a Olass A misdemeanor 
(up to one year in prison) allowing prosecutors a choice where the 
damage to such mail is so minor as to warrant only misdemeanor treat
ment.3a Also treated as a Olass A misdemeanor is property damage ex
ceeding $100. All other types of damage are treated as Olass B mis
demeanors (no more than six months' imprisonment). 

SECTION 1704. GENERAL PROVISIONS FOR SUBCHAPTER A 

This section contains an affirmative defense and a proof provision 
applicable to the offenses in this subchapter. 

Subchapter (a) provides that it is an affirmative defense to a prose
cution under this subchapter that the actor's conduct was consented 
to by all holders of a legal interest in all property damaged or that the 
actor belie"ved that his conduct was so consented to and was not reck
less in such belief. 

The defense, a similar version of which was included in the National 
Oommission's recommendations,31 is designed to exculpate an actor 
who had the consent of all persons with interests worthy of legal pro
tection to destroy 01' damage the property at issue or reasonably be
lieved that he had such consent. The concep,t of what constitutes a valid 
consent is covered by the definition of "consent" in section 111, and is 
generally intended to mean a consent both voluntarily and intelligently 
given. 

Under this provision, the defendant would have to show that he 
reasonably believed that a landlord and a tenant, as well as persons 
holding any legally enforceable security interests in property, had 
approved the condU'et before the defense could be successfully asserted. 
The phrase "legal interest'· is meant to incorpo-rate interests recognized 
under Federal or State law. 

Note that, unlike in S.l in the 94th Oongress, it is not made a further 
element of this defense that the actor establish his substantial eom
pliance with all laws regUlating the conduct. This could lead to lmduly 
severe results in the situation, for examr.~e, in which a homeowner (or 
a contractor acting with a homeowner's consent), in violation of build
ing codes, tears down a wall or ecmmits other "damage" to his prem
ises in the course of remodeling. 'I'he Oommittee believes that non
compliance with local laws regulating the destruction of property (e.g., 
fire laws and building codes) should be left for appropriate punish-

03 Comoare 18 U.S.C. 1703(b). 5' See Final Report § § 608. 
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ment under such laws rather than subjecting the actor to criminal 
liability under this subchapter. 

The defense is made "affirmative" (i.e., the defendant hus the bur
den of proving the elements thereof by a preponderance of the evi
dence) ,~5 since the actJJr would be much more likely to possess or have 
access to the releVP..llt information, and since the defense essentially 
concedes the commission of all ·the elements of the offense but pleads 
consent, or a reasonable belief that consent had been given, by way 
of jm,tification. 

Subsection (b) provides that. in establishing that property consti
tutes or is part of an interstate or foreign shipment under thi.s sub
chapter, proof of the designation in a way bill or other shipping 
document of the places from 'which and to which a shipment was ll1ade 
creates a presumption that the propelty was shipped as indicated by 
such document. 

This provision is derived from 15 U.S.C. 1281 (c). A simila.r proof 
provision, applicable to the theft and receipt of stolen property of
fenses (sections 1731-1738) and derived from 18 U.S.C. 659, is con
tained in section 1739. The consequences of a "presumption" are ex
plained in Rule 25.1 of the Federal Rules of CrIminal Procedure, set 
forth in Title II of the bill, as reported. 

SUBOHAPTER B.-BURGLARY AND OTHER CRIMINAL INTRUSION OFFENSES 

(Sections 1711~1716) 

The offenses included within this subchapter are: burglary (1711); 
criminal entry (1712); criminal trespass (1713); stowing away 
(1714); and possessing burglar's tools (1715). In addition, section 
1716 sets forth the definition for certain terms used throughout the 
subchapter. With the possible exception of the stowing away offense, 
these offenses have traditionally been grouped tl gether. Although 
stowing away technically inyolves a theft of services, it is included in 
this subchapter because it is, in essence, a special form of criminal 
trespass which the Committee feels should be treated in a separate 
section. 

'With the exception of the possessing burglar's tools offense, the 
basic element common to these offenses is the unauthorized entry or 
remaining on the "property of another." The burglary, criminal entry. 
and criminal trespass offenses are set forth in the subchapter in de
scending order of severity depending on the presence or absence of 
oddH.ional factors. For burglary to be committed. the entry must take 
place at "night," must occur in relation to a "dwelling," and' must be ac
companied by an intent to engage in conduct constituting another of
fense. The lesser included offense of criminal entry retains the intent 
requirement but drops the limitations as to time of day and dwelling. 
The sti111esser offense of criminal trespass eliminates further the ele
ment of an intent to engage in other criminal activity. 

35 See the definition of "affirmative defense" in section 111, 
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The offense of possessing burgla,r's tools is :included within this 
series because it prohibits the possession of tools designed and com
monly used for facilitation of a forcible entry to commit one of the 
other crimes under this subchapter. 

SECTION 1711. BTInGLARY 
1. In General 

At early common law, burglary was defined as the breaking and 
entering of a dwelling house of another in the night, with intent 
to commit some felony within the same.1 It thus initially consisted of 
five elements: (1) a preaking; (2)an entering; (3) a dwelling house 
of another; (4) in the night; and (5) an intent to commit some felony. 
By its definition, burglary was a limited offense designed not to protect 
property in general but to safeguard a person's habitation. As the 
common law evolved, however, the different elements of the offense 
of burglary were construed in such a way that the offense was 
broadened. The element of breaking was expanded to include such 
conduct as the opening of a closed window or an unlatched door. 
Furthermore, the concept of "constructive breaking" developed cov
ering situations where the offender gained entry by fraud, through 
persuasion of a child or innocent agent, by conspiracy with someone 
within, or through threats. The element of entering was satisfied if any 
part of the offender's body 01' tool penetrated the space within the 
dwelling. Similarly, the concept of "dwelling house of another" was 
extended to cover all outbuildings within the curtilage of the dwelling 
provided they were enclosed with the dwelling by a common fence. 

Today all States have some sort of burglary statutes, although they 
are widely divergent. Some States have retained the common law 
definition of burglary in their statutes but, in addition, make it an 
offense if the breaking and entering was in premises other than 
dwellings, or in the daytime. Other States have enacted statutes which 
establish different degrees of burglary. In such States typically the 
highest degree of burglary occnrs if tIle offender unla wfuny enters 
a building at night with the requisite intent and is armed with a dan
gerous weapon, or if during the commission of the offense he injures 
or threatens to injure any person. Lesser degrees of the crime are pre
scribed for burglaries of unoccupied dwellings and other structures, 
unaggravated burglaries, and burglaries in the daytime. Still other 
States have only one provision and one penalty for all types of 
burglary. 

Current Federal law contains no general offense of burglary appli
cable uniformly to Federal property or to Federal enclaves. Aection 
1711 proposl's for the first time to create snch a general offense. It 
sllOnld he noted that conreptllally sl1ch a derision is not. inevitnbll', even 
assnming a j1ldgment that the condllct. involved in bl1l'glnry flhOlllcl he 
penally nroscribed. Beranse an l'ntry into a dwelling pIllS an intl'nt 
to commit, a crime mllSt. be proved for a bnrglary convirtion, proof of 
the ~ame elrments wonld also f'llffir(' fo1' a conviction for attempt to 
commit tIle intended offenfle. Tlle Committee believes. hmycwrr, that 
separnt.(' retl'ntion of the b1lrglary offense is warranted. Entry into 
another's dwell1ng, Wit1l intent to commit a crime. ronstitllt('S in itself 
an invasion of secured property and privacy which endangers and 

1 See Perkins, Oriminal Law, p. 149 (1969). 
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frightens any person properly within the premises.2 These interests 
are entirely apart from the interests protected by the criminal statutes 
the violntion of which is nttempted. Furthermore, enactment of a 
general burglary offense will facilitate the prosecution of those cases 
in which it is clear that the culprit intended to commit some crime, but 
it is unclear what offense was contemplated.s 

f. Pre8ent F ederaZ LG/UJ 
As previously noted, Federal law contains no general offense of 

burglary. 'Vith respect to enclaves, Federal law relies, mainly through 
the Assimilative Crimes Act, 18 U.S.C. 13, on the definition and pun
ishment of burglary in the law of the State in which the enclave 
is situated.4 A special statute, the Major Crimes Act, 18 U.S.C. 1153, 
similarily provides that State law shall supply the definition and 
ptmishment of burglary when committed by an Indian within Indian 
Country. Only in the District of Columbia Code has Congress enacted 
a general burglary statute.5 That provision departs from the common 
law definition in punishing an entry alone, without a breaking, and in 
providing that the entry need only be accompanied by intent to commit 
any crime, not necessarily a felony. If, however, the intent is formed 
after the entry, the statute does not punish the act as burglary.s 
3. The Offen8e 

A. Element8 
Subsection (a) provides that a person is guilty of an offense if at 

night, with intent to engage in conduct constituting a Federal, State, 
or local crime other than a crime set forth in this subchapter, and 
without privilege, he enters or remains surreptitiously within a dwell
ing that is the property of another. 

The first element is that the offense must occur at night. The tem! 
"night" is defined in section 1716 as the period between thirty minutes 
after sunset and thirty minutes before sunrise. A principal reason why 
burglary was considered a serious crime at common law was the natural 
fear and apprehension which might be caused in the minds of the 
inhabitants of a dwelling by an intruder in the night. The Code con
tinues this policy, reserving the burglary label and the most severe 
grading for the nighttime intrusion into a dwelling,1 Because of the 
proposed extension of the burglary offense to situations in which a 
person "remains surreptitiously" within a dwelling (discussed infra), 
an offense is committed under this section even though an offender 
entered during the day provided he remains at night. Thus, a would-be 
rapi::;t who enters an apartment during the day and secretes himself in 
the bedroom closet wniting for the occupant to return for the night, at 
which time he intends to assault her, would be guilty of burglary. Like
wise, a person is guilty of an offense under this section If, with the 

"Compare 18 U.S.C. 793 (a), carried forth in section 1121 (a) of the 'Code, punishing 
as espionage the entering of a restricted area with intent to obtnin or collect national 
defense Informntion for a foreign power. Although such conduct conceivably can be con
sidered as an attempt to commit espionage, it has trad1tlonally been treated as a completed 
offense. 

" ~ee Working Papers, PP. 892-893. . 
• See, e.g., Ba1l1ess v. United states, 381 F.2d 67, 75-76 (9th 'Cir. 1967) ; Dunawa;y v. 

United States, 170 F.2d 11 (10th Clr. 1948). 
G 22 D.C. Code 1801. 
• !lee Tlnited States v. Oooper, 473 F.2d 95 (D.C. Cir. 1972) and cases cited therein. 
1 Cf. Fed. R. Crlm. P. 41 (cl, requiring an additional showing of reasonable cause to 

authorize nighttime execution of a search warrant. 
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requisite intent, he enters a dwelling at night but is not discovered until 
the daytime. 

The second aspect of the offense is that the would-be burglar must 
enter or remain sUl'reptitiously "'ithin the dwelling wit.hout. privilege. 
The formulation dispenses with the common law requirement of a 
"breaking" or forcible entry. In so doing the provision is in accord 
with other modern criminal law revisions.s The Committee considers 
that the elimination of this element is justified on the ground that 
the mode of entry is irrelevant to the basic interest in protecting the 
security and privacy of a habitation.9 

The words "without privilege" are designed to exclude the situa
tion of an owner or invitee who enters premises with intent to commit 
a crime. For example, it is not burglary for an individual to enter a 
house as a guest for dinner, even if he intends to steal the silverware.1o 

The reason is, as mentioned above, that burglary and criminal entry 
offenses are designed to punish primarily for the breach of privacy 
and security caused by an unexpected entry or presence of another 
person within a dwelling or other building. Where the entry itself is 
licensed, no such breach of privacy or security is present. It should 
be noted tha.t the National Commission included a similar phrase in 
its burglary provision, i.e., "the actor is not licensed, invited, or privi
leged to enter." The Committee intends that the term "without 
privilege" incorporate the concepts of without license or without 
invitation. 

This section, as noted above, also expands the common law definition 
to inc1ude persons who remain surreptit.iously within a dwe1ling. This 
too accords with modern treatment of the oifense.l1 The qualifying 
term "surreptitions1y" is used in order to prevent the statute from 
applying to the type of situation where an individual invited to one's 
home is subsequently asked to 1eave. but refuses and threatens to punch 

. his host in the nose. Since the dwelling occupants, in the positeel hypo-
thetical, are aware of the person's presence, his stay on thr premises in 
violation of his privilege does not pose the kind of threat caused by 
remaining on the premises in a clandestine manner.12 

The third element of the offense is that the entry must occur in a 
dwelling which is the property of another. "Dwelling" is defined in 
section 111 as "an immovable or movable structure, that is at least 
partially enclosed, or a separate part of such a structure, that is 
designed for use, or used, in whole or in part as an individual's perma
nent or temporary home or place of lodging." Such things as mobile 
homes, houseboats, tents, and campers would £all within the definition, 
but a passenger car would not. There is no requirement that the 
dwelling must be occupied, or even intended to be occupied,tn at the 
time of the entry, but the entry must be into that part of the structure 
which is designed for use, or used, in whole or in part as a person's home 

8 See Worklnl; Papers. p. 892. 
• As stated by the senior counsel to the National Commission: 
with the concept of burglary limited to those enclosed premises In which protection of 

tho sanctity of persons and property is of mime consideration, there Is no need to retain. 
as an element of the offense, the traditional requirement that the property be brol,en into 
to constitute burglary. The culprit who enters an ODen window or uses a key he has 
Improperlv obtained iR just as dangerous .... IiI. at 894. 

10 See iiI. at 895. 
U See Final Report, § 1711 (1). 
t. Rpp Workln!! Pnller. nt R!l4. 
13 Compare Jame8 v. UniteiI States, 283 F. 2d 681 (9th Clr. 1956). deallnl; with n restrl~· 

tlve definition at "dwelling houae" In the Alaska Criminal Code. 
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or place of lodging. Thus, a person who at night and with the requisite 
criminal intent enters a building which contains a business establish
ment as well as apartments would. not be guilty of an offense under this 
section if he only enters the business establishment. If, however, part 
of a business establishment is also used as a place for lodginrr, entry 
into the business establishment would constitute burglary un~er this 
section. 

The second part of this element is that the dwelling must be the 
"property of another." This term is defined as "property in which a 
person or government has an interest upon which the actor is not 
privileged to infrinrre without consent, whether or not the actor also 
has an interest in th~ property." a Thus, under this definition, a person 
who enters or remains surreptitiously within his own home with intent 
to engage in conduct constituting a crime would not be guilty of 
burglary. However, a landlord who without the required consent of 
his tenants enters their apartment with the requisite criminal intent 
would be guilty of burglary even though he owns the apartment. . 

The fourth element of this offense is that the offender must have an 
intent to engage in conduct constituting a Federal, State, or local crime 
other than a crime set forth in this subchapter. The important point 
about this element is that the offender does not have to intend to commit 
a crime but only to engage in conduct which const.itutes a crime in fact. 
Furthermore, unlike at common law, the intended conduct need not 
amount to a felony; it is sufficient if it would constitute l1liy offense. 
This enlargement of the definition of burglary is consistent with recent 
criminal code revisions and with the District of Columbia Code.15 

The treatment of burglary as an entry with intent to engage in acts 
which, if performed, would only constitute a misdemeanor (e.g., petty 
larceny or criminal mischief) is warranted because the entr·y is an 
intrusion into the privacy of a dwelling.10 There is, however, for obvi
ous reasons, no intent to reach situations where the conduct intended 
is an offense under sections 1712 through 1715 (criminal entry, crimi
nal trespass, stowing away, or possession of burglar's tools) and the 
specific exemption of an intent to commit an offense designated in this 
subchapter accomplishes this result. 

B. Oulpability 
No state of mind is specifically assigned to the offender's conduct, 

i.e., entering Or remaining surreptitiously. Consequently, by operation 
of section 303(b) (1), the government must prove at a minimum that 
the conduct was :'knowing," in other words, that the offender was 
aware of his entering or remaining surreptitiouslyY The elements of 
"at night," "without privilege," and that the premises in question was 
a "dwelling which is the property of another" are existing circum
stances. Accordingly, because no specific culpability standard is sup
plied, the requisite state of mind with respect to each circumstance is 
"reckless." 18 That is, it must be proved that the defendant was aware 
of but disregarded a substantial risk that ,he was "without privilege" 
entering or or remaining surreptitiously within a dwelling which is 

14 See Rertlon 111. 
15 See 22 D.C. Code 1801 ; United State8 v. Oooper, supra· note 6, at 9i. 
l< See Working. Paners, p. 893. 
17 See section 302(b) (1). 
lB See section 303 (b) (2). 
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the property of another, and that the time he was engaging in such 
conduct was at night. The purposive element of an intent to engage 
in conduct. constituting n, crime carries its own culpability standard 
and is self-explanatory. As noted above, the intent that must be 
proved extends only to the conduct. itself and not that the conduct 
in fact constitutes a crime.10 

4. J urisdiation 
Subsection (c) of section 1711 sets forth three bases of Federal 

jurisdiction for this offense. The first is where the offense is committed 
within the special jurisdiction of the United States as defined in 
section 203. It includes, among other places, the high seas, as well as 
Federal enclaves such as military reservations, national parks and 
forests, and the Indian country. Burglary offenses committed in such 
locations would be uniformly prosecuted lmder this section instead of 
under the diverse laws of the respective States as in the current prac
tice under the Assimilative Crimes Act.20 Federal jurisdiction also 
exists if the subject of the offense is a dwelling owned by, or under the 
care, custody, or control of, the United States, and is occupied by a 
United States official. This is a limited extension of Federal jurisdic
tion to cover burglaries of dwellings occupied by important Federal 
officials (see t.he definition of "United States official" in section 111) 
where the dwelling is also owned by or under the care of the United 
States (e.g., the 'White Honse). It ,vould not, however, extend the cov
erage of burglary ,offenses to houses rented by the military services for 
use by servicemen and their dependents. Unless occurring on ,l, Federal 
enclave, burg'lary of such premises, as well as, for example, of a dwell
ing in a building owned by or under the care, custody, or control of, 
the Department of Housing and Urban Development. will continue to 
be within the province of State or lo:>al Jaw. The final jurisdiction base 
is new and applies where the dwelling is located within the United 
States and is owned by, or is under the care, custody, or control ,of, It 
foreign power, a foreign dignitary who is in the United States, or an 
ofikial guest of the United States. The Committee believes that the 
inter(>sts of international relations justify the existence of Federal jur
isdiction over the burglary or criminal entry of a dwelling owned by a 
foreign power, :foreign dignitary, or official guest. Significantly Con
gress, in 1976, enacted a statute pnnishing. at a misdemeanor level. 
cerbain types of trespasses 21 within or upon that portion of any build
ing or premises witJlin the United States. which portion is used or oc
cupied for official business or for diplomatic, consular. or residential 
purposes by (A) a foreign government, including such usc as a mis
sion to an inte,rnational organization. (B) an international organiza
tion, (C) a foreign official, or (D) 'an official guest." 22 In the Commit
tee's view, it is anomalous to punish Feclerally a trespass involving such 
premises and not to reach more aggravated criminal entry offenses 
such as burglary. Accordingly. the Committee has included such cov
erage in this and the following seetion. 

I9 See section 303(d) (1) . 
., See 18 U.S.C. J 3. 
m I.e., those made "wllIfully with intent to Intimidate. coerce, threaten, or harass." 

nnd where the nctor "for~lbly thrusts" himself Into the premises. . 
2218 U.S.C. 970(b). The terms "foreign government", "foreign official". "Internatlonnl 

orgnnlzntlon". nnd "officinl guest" nre (lafined bv reference to 18 U.R.C. 11i6(b). The 
terms "foreign power". "foreign dlgnltarv", nnd "officlnl guest of the United Stntes" are 
defined In n substnntlally identical mnnner In section 111. 
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o. Grading 

Section 1711. 
Section 1712 

Subsection (b) grades this offense as a Class C felony which carries 
a maximum prison term of ten years. This penalty reflects the 
seriousness of the offense and is consistrnt with penalties imposed £01' 

the same offense in States which have recently enacted criminal codes.23 

SECTION 1712. CRIMINAL ENTRY 
1. In General 

This section is designed to provide a uniform criminal e,ntry statute 
and departs from existing Federal law which focllses on specific types 
of property, e.g., post offices and credit unions. In keeping with its 
principal purposes, section 1712 does not apply to all entries into 
premises, but only to entries into buildings and into vehicles. The 
section conforms in terms of its scope to tIie recommendations of the 
National Commission.24 

. The purview of the section reflects the two principal reasons for 
retaining a criminal entry offense rather than simply letting the con
duct of unlawful entry coupled with an intent to commit a crime be 
punished through the general attempt statute (section 1001). The fore
most consideration is that the entry itself, as in the case of burglary, 
may breach interests in privacy and security that are not among those 
safeguarded by the section proscribing the intended offense (e.g., 
theft). This section is accordingly drafted so as primarily to cover 
those entries into premises where it is likely that people wilI'be present 
and where feRr or apprehension may be generated from an unexpected 
encounter with the defendant.25 Thus under section 1712 proof of an 
unlawful entry into an area not a building (and not a vehicle), with 
intent to commit a crime, is not punishable as criminal entry. Like
wise, the proposed section does not encompass situations where an 
entry was accomplished with consent (for example, walking into a 
bank during business hours with intent to commit robbery). Such 
entries may, in appropriate circumstances, be prosecutable under this 
Code as an attempt to commit the intended offense, or, at a misde
meanor level, as a trespass (section 1'713) , which does not require proof 
of an intent to commit another crime. Once again, the function of this 
section is only to cover the non-consensual kind of entry into places 
where fear or violence may result from an encounter with the offender, 
and where the invasion of privacy is most pronounced. Entries into 
vehicles are also covered because of the practical problem that would 
ensue, in many cases, of proving the precise crime intended if the 
general attempt statute had to be utilized. The Committee, like the 
National Commission, believes that there should be a means of charg
ing an offense against a person who conceals himself in another's car 
to commit a crime, without the need for proving which crL'l1e-robbery, 
rape, kidnapping etc.-he intended to commit.2G 

13. Present Federal Law 
As is the case with burglary, there is currently no uniform statute 

punishing criminal entry on Federal enclaves or Federal property. 
Several statutes, differing from one another both in basic definition and 

,. See Worklno; Papers. pp. 895-896 . 
.. See Final Report. §§ 1711 nn" 1713. 
l!J See the definition of "bulldlng" fl section 111 ; and see Final Report, § 1711. Comment. 

(1.200 . 
•• .gee Final Report. § 1713. Comment. p. 202. 
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in grading, exist with respect to particular types of property.27 Thus, 
breaking or entering' of railroad cars, vessels, trucks, airl?lanes, and 
other vehicles mo"mg interstate, with intent to commIt larcency 
therein, is punishable by up to ten years' imprisonment.28 Breaking or 
entering a vessel within the maritime jurisdiction, with intent to com
mit any felony, is punishable by imprisonment up to fiye years.29 The 
same pnnishment is prescribed for n. "fOl'cihle" breaking into a post 
office with intent to commit "larceny or other depredation." 30 An entry 
"by violence," with no other requirement of intent, into a post office 
railroad car, car, steamboat, 01' vessel ussig-ned to the use of the mail 
service is punishable by a maximum of three years in prison.s1 Any 
entry into a federally insured bank, credit union, or savings and 
loan association, with intent to commit larcency or any Federal felony 
"affecting such bank" 01' institlltion may be punished by up to twenty 
years' imprisonment.32 And 18 U.S.C. '970 (b) punishes by up to six 
months in prison whoever willfully with intent to intimidate, coerce, 
threaten or harass, "forcibly thrusts" any part of himself within or 
upon that portion of any building or premises within the United 
States used or occupied for official business or for diplomatic, con
sular, 01' residential purposes by a foreign government, an interna
tional, a foreign official or an official guest. 
3. The Offense 

A.. Elements of the Offense 
Section 1712 is a lesser included offense of section 1711 (burglary). 

It requires proof of three basic elements: that a person (1) without 
privilege entered 01' remained surreptitiously within; (2) a building 
or vehicle which is the property of another; (3) with intent to engage 
in conduct constituting a Federal, State, or local crime other than a 
crime set forth in tlus Subchapter. 

The first element is identical to that found in the burglary pro
vision, and the discussion there is applicable also in this context. It 
should be emphasized that not all persons who enter a building with 
the intent to commit a crime would be guilty of an offense under this 
section. As in the burglary proyision, the entry or remaining surrepti
tiously within element is qualHied by the concepts -of "without privi
lege" and "property of another" defined in section 111 as "property in 
which a person or government has an interest which the actor is not 
privileged to infringe without consent." Thus, a person who enters a 
store or other busines..s eStablislunent which is open to the public would 
not be guilty of .an offense hereunder even though at the time he enters 
he intends to commit a crime. Similarly, a person who ent.ers a court
house intending to commit perjury would not be guilty of an offense 
under this section. Rather, the proposed Code takes the position that 
when a person comes onto property by lawful means. he remains 
criminally accountable, in terms of Ius liability for a. completed offense, 
only for the acts he thereafter commits on the property.aa It is because 

., See Worldng Papers, p. 891. 
""18 U.S.'C. 2117. 
20 18 U.S.C. 2276. 
ao 18 U:S.C. 2115. 
31 18 U.S.C. 2116. 
8!J 18 U.S.C. 2113(a). 
33 Unless. of course, he remains surreptitiously on the premises, after his privilege to do 

so has expired. 
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of tiris philosophy that section 1712 does not carry fonvard the full 
extent of coverage of 18 U.S.C. 2113 (a). That statute makes it a crime, 
among other tlrings, to enter a federally insured bank with intent to 
commit certain Federal felonies or larceny. Under section 1712, by con
trast, if the entry were during regular business hours 'and thus con
sensufl1, there would be no crime. '1'he entry would likely be punishable 
as an attempt to commit the intended offense (section 1001), but it 
woulclnot be a completed offense ill itself. On the other hand, if the 
actor without privilege entered the bank after business hours, or re
mained surreptitiollsly witlrill until such time, with the requisite intent, 
he would be guilty under this section. 

The second element of the offense is that the entry must occur in a 
building or vehicle which is the property of another. The terms "build
ing" and "vehicle" are defined in section 111. The definition of "build
ing" encompasses everyt.hing from a warehouse or other structure 
used to carryon a. business to any manner of ilabitation, including a 
vessel, camper, tent, or house. Thus, a person who enters a dwelling, 
other than at night, with the requisite criminal intent, while not guilty 
of burglary under section 1711, would be guilty of criminal entry under 
this section. The term "building" is not defined to distinguish between 
entry into a place of business during regular business hours and such 
entry after business hours. The fact that the building is used for busi
ness purposes is itself sufficient to create a substantial risk that persons 
will be present, even during non-business hours or on a non-business 
day. Likewise, the fact that a building was abandoned at the time of a 
person's entry or remaining within is not a defense under this section. 
The definition of \'building" also covers structures or vehicles used to 
store property, such as a railway boxcar or truck, where a risk of a 
personal encounter with the intruder is possible. 

The second part of this element is that the building or vehicle must 
be the "property of another." As indicated previously, this term is de
fined in section 111 as "property in which a person or government has 
an interest upon which the actor is not privBeged to infringe without 
consent, whether or not the actor also has an interest in the property." 
Under this definition it makes no difference that a. person owned the 
building involved; if he had no authority to enter it, he could be 
guilty of unlawful entry. 

The third element of the offense requires the offender to enter or 
remain smreptitiously within a building or velricle "with intent to en
gage in conduct constituting . . . a crime". The presence of this ele
ment distinguishes this offense from the lesser crime of criminal 
trespass under section 1'7'13. As nnder section 1711, the offender does 
not necessarily have to intend to commit a cri.me; rather he must merely 
intend to {.ngage in conduct which constitutes a crjme. Thus, in ac
cordance with the T>rincinles of section 303(d) (1) (A), the prosecutor 
need not show that an offender Imew that his intended acts would vio
late the law. Fmthermore. unljke common law and some existing Fed
eral statutes (e.g., 18 U.S.C. 2276). the acts the defendant intended to 
engage in need not constitute a felony. As in the proposed burglary 
section, the felony requirement is eliminated. An unlawful entry within 
a building, coupled with an intent to commit acts constituting a further 
offense tl1ereirt, is deemed sufficient to warrant punishment at a level 
above that imposable for a completed misdemeanor because in addi-
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tion to the interest served by the misdemeanor offense is the interest in 
personal security that is threatened by an unlawful entry. The aboli
tion oithe felony-misdemeanor distinction also has the practical aspect 
of facilitating prosecutions where it is difficult to demonstrate which 
crime an offender's intended conduct would constitute (e.g., theft of 
property worth less than $500 versus theft of property of greater 
value) .34 

B. Oulpability 
The culpability required under this section is similar to that re

quired for burglary in section 1'711. Because there is no state of mind 
specified in the provision as to the conduct therein, i.e., "entering or re
maining surreptitiously within," the prosecution must prove, as a 
minimum, that the actor's state of mind for this element was "know
ing" 35 that is, that he was aware that he was entering or remaining 
slll'l'eptitiously within property.3G The facts that the place entered or 
remained in surreptitiously was a building or vehicle which is the 
property of another, and that the conduct was performed "without 
privilege", are existing circumstance. Therefore, because no culpability 
standard is specified as to this element, the state of mind of the offender 
which must be shown is at least "reckless" 37 i.e., that he was aware 
of but disregarded a substantial risk that the property entered or re
mained within surreptitiously was a building within which he had no 
privilege to enter or to remain. The purposive element of an intent 
to engage in conduct constituting a crime has been discussed previously 
hI connection with section 1711. 

4. J urisdiation 
There is Federal jurisdiction for offenses set forth in this section 

in seven situations. 
The first arises when the offense is committed within the special ju

risdiction of the United States. The special jurisdiction 1S defined in 
section 203 to include. inter' alia. Federal enclaves, the high seas, and 
certain aircraft while in flight. This branch represents an extension of 
current Federal jurisdiction since there is no general Federal provision 
covering such offenses. Thus, under the proposed Code, criminal entry 
offenses committed on Federal enclaves will be prosecuted under this 
uniform section instead of under the laws of tlle State in which the 
enclave is located, which is the cm'rent practice nnder the Assimilative 
Crimes Act, 18 U.S.a. 13.38 The Committ(>e does not consider it desir
able to perpetuate this existing state of affairs because local laws vary 
significantly both in definition of offense and in grading, thereby 
resulting ill needless inequality of treatment of conduct within the 
Federal system.30 

The ~ec'ond sitnation occurs if the subject of the offense is a building 
or vehIcle owned by, or under the care, custody, or control of, the 
United States, even if not in a Federal enclave, and if the building or 
vehicle is occupied by a United States official (as defined in section 

:u See sectl!on 173'1 . 
.. See section 303 (b) i1). 
"" See section 302 (b) 1). 
31 See section 303(b) 2). 
lIS See Dunaway v. United States supra note 4. 
to The crlmlnnl entry offense Is not In the realm of public mornls crimes wh~re it Is often 
rntional to resort to borrow~c1 Stn tl' lnw~ to npilly on }'rc1!'ral enclnveg. See section J 8Gl. 
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, 
111). This provision has been discussed in relation to the previous 
section. 

The third situation exists when the subject of the offense is a facility 
of a Federal government ag-ency and, if the actor's entering or remain
ing was in a part of the building other than that in which tJ~~ fU-?ility 
was located, the "Conduct intended would have affected the facllIty Itself 
or anything therein. This provision retains the jurisdiction over such 
offenses involving post offices found ill 18 U.S.O. 2115,40 but enlarges 
it, at the suggestion of the Department of Defense, to cover facilities 
of other government agencies as well. 

The fourth situation arises if the subject of the offense is a national 
credit institution, and, if the actor's entering or remaining was in part 
of the building other than that in which the credit institution was 
located, the conduct intended would have affected the credit institution 
itself or anything therein. This provision retains the jurisdictional 
scope over such offenses presently found in 18 U.S.O. 2113(a), al
though, as indicated before, substantive coverage is not as broad since 
the Oode places greater reliance on a general attempt provision to con
sensual entries into such premises. The teI1U "national credit institu
tion" is definecl in section 111 and includes such buildings as banks, 
savings anc1loan associations, and credit unions. as well as other finan
cial institutions organized or operated under the laws of the United 
States. 

Under the fifth situation, jurisdiction extends to vehicles containing 
mail, or property which is moving in interstate or foreign "Commerce, or 
which constitutes or is a part of an interstate or foreign shipment. This 
provision essentially retains the jurisdictional reach currently found in 
18 U.S.O. 2111. 

Sixth, Federal jurisdiction exists if the building or vehicle is lo
cated within the United States and is owned by, or is under the care, 
custody, or control of~ a foreign power, a foreign dignitary who is in 
the United States, or an official guest of the United States. This is 
derived from 18 U.S.O. 970(b) and is included for reasons discussed 
in ~onnection with the similar jurisdictional Lase in the preceding 
sectIOn. 

Finally, Federal jurisdiction is provided if the ofl'ense is committed 
on premises that are part of a facility involved in the prodnctioll or 
distribution of electricity, fuel, or other forms or sources of E'J1ergy, or 
research, development, or demonstration facilities mlating thereto, re
gardless of whether such facility is still under construction 01' is otheI'
wise not functioning and if the crime intended involves conduct. con
stituting a crime of violencE' that is a felony. This basE' is designed to 
extend Federal cognizance over criminal ellery offenses illvolving the 
country's vital energy production or distdbution installations, whel'e 
the crime intended is a felonious "crime of violence" as defined in sec
tion 111. A similar base appears in section 1701 (Arson). Xo snch o'e
nedc Feder,a1 cognizance is prE'eent ullder cm']'E'nt statutt'H. For exa~n
pIe, 42 U.S.C. 2278a covers only minor trespasses on nuclear facilities, 
and reaches only those premises-constituting a small minority of the 

4. See United States v. Gibson, 444 F.2d 275, 277 (5th ·Cir. 1971); United States v. 
Olifton, 91 F, Supp. 940 (D, Ark. 1950), 
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total nuclear facilities in the country-which are subject to the juris
diction 01' administration of thl' Nnc1l'ar Regulatory Commission. 
Under the provisions of the bill, as reported, criminal entry offenses 
vf the type described that occlll' on any nuclear facility, inter alia. 
wonld be covel'ed. 
5. Grading 

An offense nnder this section is a Claf'S D felony which carries a 
maximum of five years' imprisonment. "V\Thile this is considerably 
less than t.he twenty-year maXillllllll anthor zed under IS U.S.C. 2113 
(a) (entry into a bank with intent to commit a felony), it is similar 
to the sentence imposable under IS U.S.C. 2116 and 2276 (breaking 
and entc.wing a vessel with intent to cOlllmit a felony), and IS U.S.C. 
2115 (forcible breaking into a post office with intent to commit 
larceny). 

SECTION 1713. cm:aIIKAL 'l'UF..sPASS 

1.1 n General 
It is indisputable that a government. as "'C'11 as a private owner, has 

the authority to restrict access to property under its control and to 
presene it for the nse to ,,-hich it is lawfu1ly dedicatec1:n The purpose, 
then, of a Federal criminal trespass statntC' is to protect property from 
unlawflll intrnsions regarcU('ss of whether the offender has an intent 
to commit any otlH'r off(,l1s('. IVhile most trespasses arC' l'C'latively minor. 
80111(\ are 11101'e serious. For example, a tre:::pass into a pri\-ate dwelling 
is a serions matter, eYen if thC' trespasser intl'ncls no othC'r crime, for it 
constitutl's a gross inl'asion of privacy and may raise appl'l'hension in 
the mind of the occupant. Like,,·isC'. a trespass in an area plainly 1'l'
strictecl for atomic energy ]11ll'poses is serions. eYen if the offender is 
harml('f's. because of the SE'clll'ity risk ilH'olYe(l. A less s('rions offl'nse, 
but one that cannot be lightly ·regal'(lecl. occurs when a pC'rson, who 
knows that he is not anthorizC'd to clo RO, enters or remains in any build
ing, not lL dwelling, 01' in a place so enclosed as manifestly to exclude 
intl'uc1cr~). IYhile such an offendC'l' may not be a burglar, since he has no 
intent to commit an offense, his presence may substantially interfere 
with the property l'ig'hts of thC' occnpant. 

Section 1713 replaces the existing hodgepodge of Federal statutes 
with a single provision appliclLble, inte?' alia: to lLll United States 
property and to all property in Federal cllcla\·es. Three levels of grad
ing are provided depending on the seriousness of the offender's 
intrusion. 
~. Present Federal Law 

There is no Federal criminal trespass statute generally applicable 
to all government property. Current trespass statutes protect specified 
property with the penalty varying depending on the nature of the 
property involved. Thus, 18 U.S.C. 2152 prohibits trespasses upon 
fortifications, harbor defenses. or defensive sea lLreas established by 
Presidential order and carries a penalty of up to five veal's: imprison
ment. 42 U.S.C. 2278a permits the Atomic Energy' Commission to 

<lA.dele1'ley v. Florida, 385 U .. S. 39,47 (1966). The principle prevails even If the govern
ment permits members of the public "freely to visit" a place, provided that there Is no 
abandonment of a claim of special Interest In fhe regulation of certain Idnds of conduct 
(e.g .. distributing political leaflets). which then may still be nrohlblted. Greer Y. Spoc/;, 
424 U.S. 828 (1976). 'Compare Flower v. UniteeZ States, 407 U.S. 197 (1972). 
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establish rules and regulations relating to the entry upon or into any 
atomic energy facility subject to the jurisdiction or administration 
of the Commission and provides that willful violation of such 
regulations with respect to enclosed premises subjects the offender 
to a maximum sentence of one year in prison and a fine of $5,000. 18 
U.S.C. 1383 authorizes the Secretary of the Army or any designated 
Commander to promulgate regulations concerning the entry into a 
military area or zone and anyone who violates such restrictions and 
who knows or should have blown of their existence, is made subject 
to a prison term of one year and a, fine of $5,000. 18 U.S.C. 1382 
prohibits the initial entry "upon any military naval, or Coast Guard 
reservation, post, fort, arsenal, yard station, or installation, for any 
purpose prohibited by law or lawful regulation" and also prohibits 
the reentry onto such places of any person previously "removed 
therefrom or ordered not to reenter" by the officer in command; 
violators are subject to imprisonment for up to six months and it 

fine of $500. 18 - U.S.C. 1862 prohibits trespasses upon the Bull 
Run National Forest and 18 U.S.C. 1863 prohibits entry into 
any national forest which is closed to the public pursuant to a regu
lation promulgated by the Secretary of AgriCUlture; each stat
ute provides for a prison term up to six months and a fine of $500 
18 U.S.C. 970 (b) punishes by up to six months in prison and a $500 
fine whoever, willfully with intent to intimidate, coerce, t11.l'eaten, or 
harass, (1) forcibly thrusts any part of himself into that portion of 
any building or premises located within the Unitecl States used or 
occupied for official business or for diplomatic, consular, or residential 
purposes by a foreigl.1 government, foreign official, or official guest, 
or (2) refuses to depart from such portion of such building Or premises 
after a reqnest by an individual in one of four categories enumerated 
in the statute as having authority to make such request. Similarly, 
unauthorized entry upon public or private property within the Dis
trict of Columbia, or remaining thereon after the demand of the 
lawful occupant to depart, is pnnishable in the District of Columbia 
Code by up to six months in prison find a $100 fine. 42 18 U.S.C. 1165 
punishes by 11p to ninety days in prison and a $200 fine whoever with
out lawful authority "knowingly and willfully" goes upon any land 
belonging to an Indian tribe for the purpose of hunting, trapping, 
Or fishing. In United States v. Pollm,an,43 the court held that a good 
faith belief, on advice of counsel, that the land on which the defend
ant fished was not Indian land precluded a finding that the defendant 
acted "willfully". By contrast, the only penalty for trespass in Crater 
Lake National Park (16 U.S.C. 122),. Glacier National Park (16 
U.S.C. 161) , Yellowstone National Park (16 U.S.C. 21), Mount 
Rainier National Park (16 U.S.C. 91), Sequoia National Park (16 
U.S.C. 41), or Yosemite National Park (16 U.S.C. 61), is ejection . 
.'3. The Offense 

A. Elements 
Subsection (a) provides that a person iSlruilty of an offense if, know

ing that he is without pri'"ilege to do so, he enters, or remains within 
or on, premises that arc the property of another . 

.. 22 D.C. Code 3102 . 

.. 364 F. SuPp. 005 (D. nlont. 1(73), 18 U.S.C. 1165 is .carrled forward in title 18 ,\p
pelldix of the United States Code. 

51-508 0 - 80 - 41 
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The requirement of an entry as l1 precondition to a trespass needs 
no elaboration. However, under proposed section 1713 a criminal 
trespass may also occur if a person who has lawfully entered premises 
remains thereon after he has been told to leave. Thus, for example, 
persons who refuse to depart from a national park or military reserva
tion when properly ordered to do so 44 could be guilty of an offense 
under this section. The accusc(l would, however, retain the right to 
challenge the validity of the request or order that he leave the area,45 
since this is directly pertinent to the element of privilege. Moreover, 
unlike sections 1711 and 1712, there is no requirement that the offender 
remain on the premises "sulTeptitiously." Thus, a person, who entered 
certain premises with the consent of the owner bnt ,,,ho remninec1 after 
the consent "as withc1nl"m, ,vould be guilty of an offense nnder this 
section. 

Another aspect of this offense requires the trespass to occnr on 
"premises that nre the property of another." "Premises" .is defined in 
section 1716 as including- any building, structure, or other real 
property, or any vehicle. ((Property of another" is defined in section 
111 as "property in which a person or government has an interest 
upon which the actor is not privileged to infringe without consent, 
whether or not the actor also has an interest in the property." Thus, a 
perSOll who has leased his premises to the United States could be 
guilty of trespass under this section if he enters snch premises without 
authority. 

B. O'ltZpability 
The culpability required under this section is similar to that re

quired ill sections 1711 and 1712. Because there is no culpability speci
fied in the provision as to concluct, the government would, as a mini
mum, have to prove that the actor's' statc of mind as to his conduct, i.e., . 
('entering 01' remaining within or on" property, was "knowing." 4G In 
other words, the government would have to prove that the offender 
was aware O'f his entering or remaining on property:17 The element t.hat 
the 'conduct was '(without privilege" is an existing circumstance. The 
culpability level is prescribed as '(lrnowing", thus requiring proof that 
the c1e"fendant was aware or believed that he lacked a privile~e to enter 
or l'emain.4s This is a somewhat higher culpability standa:rd than pre
vails unde!' most current Federal trespass laws, but is deemed justified 
on the ground that less culpable trespasses are subject to remedy 
through ejectment or civil suit for damages. Criminal liability should 
come into play only ,,,hen an individual believes or is aware that he is 

... See, e.g .. TTnite(£ States Y. JeUn.s1<i, 411 F.2d 476 ('fith Cir.),' rert {Jenied, '306 U.S. 043 
(1909). ond Wei.wnan Y. United States, 387 F.2d 271 (10th Cir. lfJ67) , holdintr that 
under 18 U.S.C. 1382 a court will review a mi1iiJnry commander's exclusion ·order to see 
If It Is rensonnhle. 

'" Tht) sltuntion is (lifl'erent from thnt where !Ill exrJu~ioll order 'ocrurR In the COll
text of a proreedlllJ; in which Us lep:nllty rnnv be adrninistrntively or judicially reviewed, 
Tn slleh contexts, the courts have .held that Congress mny require that any attack on the 
order be made in the course of snch nroceedintr nIHI thnt the vnIldlty of the order 
Is not snb.iect to c1131IenJ;e In a proRe~utlon for reenterlnJ; in violntion thereof. See, e.g .. 
Uniter/ Statc8 v, Gon::alc::-Parm, 438 F.2cl 1194, 697-699 (-5tll Cir.). cert. denied, 402 
U.S. 1010 (1971) (8 U.S.C. 1326. reentry of alien into the United States after having been 
deported), and cnses cited therein . 

•• Ree section 301!(bl (1). 
"Finnl Report. § 1712 .. 
•• See section 302(b) (2). )'iote that this element requires both proof in [act of tIle absence 

of n privUel':e nnd prO'of of n "Imowinl':" stnte of mind with resnect thereto. The Committee 
does not intend thnt a person who believes, erroneously. thnt he was without priYilel':e to 
enter or remnin on premises he lIablt) to prosecution for an attempt (see section 1001 (n). 
(e». 
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acting without privilege or license. The National Commission reached 
a like juc1gment.49 Although some opportunity is prcsented by the 
adoption of a "lmo\ving" rather than merely "reckless" culpability 
level for the assertion of spurious claims by c1efenclants that they be
lieved they had a right to entcr or remain on premises, the Committee 
is confident that juries will reject such claims and find the requisite 
awareness Ol' belief of lack of privilege if the defendant is unable to 
advance any rcafionable factual basis for his alleged state of mind. The 
element "pi:emises that are the property of another" is also an existing 
circnmstance. Since the provision does not specify a state of mind, the 
government wonld, as a mjnimum, have to show a culpability level 
in regard to this element of "reckless, i.e.," that the offender was aware 
of but disregarded a substantial risk that he was entering or remaining 
on such premises,50 Thus, a person who wanders mistakenly onto re
stricted Federal property would not be guilty of criminal. trespass 
unless he was aware of the risk that such property was restncted and 
belonged to another and he disregarded such risk. 
4. Jurisdiotion 

There is Federal jurisdiction for offenses set forth in this section 
in five situations. The first arises when the offense is committed within 
the special jurisdiction of the United States, which is defined in section 
203 to include, il1te1' alia, Federal enclaves, the high seas, and certain 
aircraft while in flight. The second jurisdictional base exists if the 
subject of the offense is premises that are owned by, or under the care, 
custody, or control of, the United States, and that are occupied by a 
United States official (Q,s defined in Section 111) . Comparable coverage 
has been provided in the previous two sections proscribing burglary 
and criminal entry. Third, Federal jurisdiction exists if the premises 
are located within the United States and are owned by, or are under the 
care, custody, or control of, a foreign power, a foreign dignitary who is 
in the United States, or an .official guest of the United States. This gen
CJ'ally rarries forward the offense in 18 U.S.C. 970 (b). The terms "for
eign power", "foreign dignitary", and "ollicinl ~;nest of the United 
States" are defined in section 111. Fourth, jurisdiction extends to en
tries in ::L ychicle containing mail, or property which is moving in 
interstate or foreign commerce or which constitutes or is a part of an 
interstate or foreign shinment. This represents an extension of present 
Federal jnrisdirtion, although there is currently a criminal entry 
offenso of breaking and entering such vehicles with intent to commit 
lrtrceny therein. 51 Finally, Federal jurisdiction exists where ,the 
premises consist of public. domain land:N ational Park System land, or 
National Wildlife Refuge System land, that has been c10sed to the 
public pnrsnant to a regulation issued by the Secretary of the Interior. 
01' consist of Jl[\;tional forest land "'hich has bee1< closed to the public 
pu~snant.to a regulation promulgated by the Secretary of Agriculture. 
TIns .retams the coyerage presently found in 18 U.S.C. 1863 and also 
p1'oYldes co\'crage oyer puhlic. domain and other lands that may not 
come "ithin the~ definition of the special territorial iurisdiction. The 
inclusion of these lands in this n1'oyision embodies the "recommendation 
of the Department of the InterIor. 

·10 See Finnl Report. § 1712 comment. 
r.o See sections 303(b) (2) and 303(c) (1). 
Gl See 18 U.S.C. 2117. 
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Offenses under this section are graded, pursuant to the recommen
dation of the National Commission, according to the type of property 
involved. Thus, a trespass which occurs in a dwelling or on highly 
secured government premises is a Class A. misdemeanor which 
carries a maximum sentence of one year in jail. The term "highly 
secured government premises" is defined in section 1716 as premises 
which are continuously guarded and whcre display of visible identifi
cation is required of persons while they are on the premises. 

A. lower level of grading is prescribed for a trespass on premises 
which are so enclosed or secured as manifestly to exclude intruders, 
or which consist of a building other than a dwelling. The offense in 
these circumstances is a Class B misdemeanor carrying a maximum 
penalty of six months in jail. A still lower grad~ng level is reserved 
for a trespass which occurs on property as to wInch the offender was 
placed on notice, eitller through actual communication or by posting 
in a manner reasonably likely to come to the attention of intruders. 
The offense so committed is a Class C misdemeanor carrying a maxi
mum penalty of one month in jail. All other offenses under this section 
are infractions carrying a maximum penalty of five days in jail 

For the most part the penalties under this section are eonsistent 
with those under existing In;\\" although the Committee dedded 
not to p11nish tr(>spnss at a felony level as is the cnse 11nder some pr(>s
ent statutes. It is felt that, for such treatment to be warranted, the 
government shonld be required to show, in addition to an unlawful 
entry or remaining on premises, an intent to engage in conduct 
constituting a further offense.52 

SECTION 1714. s'rOWING AWAY 
1. In General 

An offense somewhat analogous to criminal trespass is that of stow
ing away on board a vessel or aircraft. The principal distinguishing 
feature, however, is that stowing away involves theft of services. An: 
other factor which makes stowing away a more serious offense than 
ordinary criminal trespass is that the offender may hide near and in
advertently damage equipment necessary to tIle proper operation of the 
vessel or aircraft. Although stowing away could probablv be covered 
under the general theft of services provision, the Committee feels tIl at. 
because of this special factor, a separate provision is more appropriate. 
fZ. Present Federal Law 

18 U.S.C. 2199 m~kes it an offense to board, enter, 01' secrete on('self 
on a vessel or aircraft, without the consent of the owner or person in 
command, witih. intent to obtain transportation, and to he aboard at the 
time ~he vessel or aircraft departs. The statute also punishes the 
boardmg of an aircraft owned or operated by the United States with
out the consent of the person in command, with intent to obtain 
transportation. The crimes are punishable by one year in prison and 
a $1,000 fine. It appears from the language of 18 U.S.C. 2199 that 
the statute reaches not only instances where a person has secreted 
hJmself on board an aircraft or vessel, but also cases where he hal:; 
SImply entered a vessel 01' aircraft and not paid for his passage.53 

.., Sec sections 1711 and 1712 . 
• 3 See United States Y. Russo, 172 F. 2d 5-53 (~d Clr. 1949). 

L ___ ._. __ ~ __ 
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3. The Offense 
Section 1714 is drafted so as to make clear that the gravamen of 

the offense is the hiding on board a ship or aircraft with intent to 
obtain transportation. One who merely enters a vessel without consent. 
with the requisite intent, and is on.boar~ when the ship departs wo~11c1 
not be guilty of an offense ~der thlS sectIOn. Rather, he ~ould b~ guIlty 
of criminal trespass (sectlO.n 17]3) and theft of serVIces. WIth thIS 
refinement in its coverage, section 1714 carries forward the major as
pects of 18 U.S.C. 2199, although not the separate offense contained 
therein of boarding a United States aircraft without consent with 
intent to obtain transportation. Such latter conduct (which does not 
require the presence of the offender on board at the time the aircraft 
embarks) again would constitute criminal trespass (section 1713), and 
could also be punishable as an attempt under section 1001 to commit 
theft. 

A. Elements 
In order to prove an ofi'ense under this section the government 

must show that the defendant: (1) secreted himself aboard; (2) a 
vessel or aircraft which is thl" property of another; (3) with intent to 
obtain transportation; and (4) was aboard such vessel or aircraft 
when it left the point of embarkation. 

In regard to the first element, the critical factor is that the defendant 
must hide himself on board the vessel or aircraft: that is. his presence 
must be unknown to the officials in charge of the vessel or aircraft 
before it embarks. 

With respect to the second ell'ment, it is pertinent to point out that 
this section, like 18 U.S.C. 2199, is limited to "vessels." (definerl in 
section 111 as "a self-propelled or \\~lld propelled craft designed or 
used for transportation or navigation on, under, or immediately above 
water") 54 and "aircraft" (defined in section 111 to include "a craft 
designed or used for navigation or flight in air or in space). Thus, 
this section does not cover stowaways on motor vehicles and trains. 
The reason for this limitation on the scope of section 1714 is that such 
stowaways do not present the unique problems created by persons 
who secrete themselves in a vessel or aircraft. Once such a vehicle is 
underway, a stowaway cannot conveniently be evicted as he could if 
he were on a bus or train. 

The other part of this element is that the vessel or aircraft must be 
the "property of another." This term is defined in section 111 as "prop
erty in which a person or government has an interest which the actor 
is not privileged to infringe without consent." It is by means of this 
definition along with the concept of "secretl's" that'the element of 
non-consensual activity is retained in section 1714. 

The third element is that the persOIl must intend to obtain trans
portation. Thus, a person who secretes himself aboard a vessl'l for tlw 
sale pmpose of finding a place to sleep for the night wonld not hl' gllilty 
of an offense under this section. . 

The fomtl1 l'lement of the ofi'l"nse requires thl" offendl"r to be on board 
the vessel or aircraft when it leaves thl" point of embarkation. A person. 
therl"fore. who is discovl"red prior to tIll' departurl" of the vessel or air
craft would not be guilty of an offense under this section, although hl" 
could be charged with an attempt under section 1001. Implicit in this 

., This would Include a hovercraft. 
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element is the defense of renunciation, that is, a person who secretes 
himself aboard an airplane or vessel with intent to obtain transporta
tion, but who changes his mind and disembarks before the plane or 
vessel departs would not be guilty of stowing away under this section. 

B. Oulpability 
The conduct in this s~ction is secreting oneself aboard and being 

aboard a conveyance. As in other sections in ,this subchapter, the state 
of mind required is not specified. Therefore, by recourse to the prin
ciples of section 303 (b) (1), the state of mind applicable to conduct 
is "knowing," i.e., the government must show, at a minimum, that 
the offender was aware that he was secreting himself aboard and was 
aboard at a subsequent time. 55 

The facts that the conveyance was a vessel or aircraft which was 
the propelty of another, and that the time when the offender was 
aboard was when the vessel or aircraft left the point of embarkation 
are existing circumstances. As no culpability stttndard is provided in 
the section with respect to these elements, the state of mind which 
must be prov"d is at least "reckless," 56 i.e., that the offender knew of 
but disregarded a substantial risk that the circumstances existed.57 

The purposive element of an intent to obtain transportation is self
explanatory. 
4. Jurisdiotion 

There is Federal jurisdiction over this offense if it is committed 
within the special jurisdiction of the United States or if in the com
mission of the offense the defendant moves across a State or United 
States boundary. The special jurisdiction of the United States is de
fined in section 203 and includes, among other things, the high seas 
and certain vessels thereon and certain aircraft while in flight. The 
overall jurisdiction of this section is intended to be consistent with 
that found under present law. 58 

6. Grading 
An offense under tIllS section is graded as a Class A misdemeanor, 

punishable by up to one year in prison. This reflects the relative 
seriousness of the offense the commission of which can endanger the 
safety of other passengers through inadvertent damage to some of the 
equipment which operates the vessel or aircraft. The penalty is con
sistent with that under existing law. 

SECTION 1715. POSSESSING BURGLAR'S TOOLS 

1. In General 
There is no existing Federal provision prohibiting the possession 

of "burglar's tools." However, the great majority of States,5D as well 
as the District of Columbia, have provisions prohibiting the posses
sion of such tools.60 The purpose of such provisions is to deter or 
prevent the commission of burglary and related offenses by enabling 
the authorities to apprehend the would-be burglar before he has had 

l;5 See section 302(b) (1). 
"" See section 303(b) (2). 
01 See ~ectlon ,302(e) (1), 
M Spe United States v. ,1Icncre. 145 F. Supp, 88 ('S.D,N.Y. 1056), sl1stnlnlnjr jurisdiction 

as to a stowaway on a foreign shin destined for American waters, who was aboard at the 
time the vessel docked In an American port . 

.. Every State, except Alaska. Delaware, Hawa!!, Kentucky, Maine, lIIaryland. and 
West Virginia. has such a provision, 

00 While most State statutes use the term "bnrjrlar's tools." some jurisdictions, snch as 
the District of Columbia, use a term IU,e "Implements of crime" whiCh ·covers a broader 
spectrum of items. See 22 D.C. Code 3601. 
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the opportunity to carry out the offense.G1 Although the language of 
the statutes differs widely, three essential elements are' generally found 
to comprise the offense: (1) the adaptation and design of a tool or 
implement for criminal purposes (usually breaking and entering) ; 
(2) the possession thereof by one with knowledge of its character; 
and (3) the intent to use or employ such tool or implement for 
criminal purposes.G2 

In a number of States, challenges have been made against "burglar's 
tools" statutes on the ground that they artJ vague and indefinite. How
ever, courts have uniformly rejected such arguments, holding that the 
provisions convey sufficlent and definite warning as to the conduct 
prohibited when measured by common understanding and practice.63 

~. The Offense 
A. Elements 

Section 1715 maIms it an offenRe to possess an object which is de
signed for, or commonly used for, the facilitation of a forcible entry, 
with intent to use such object in tl1e course of conduct constituting an 
offense under section 1711. 1712. 1713. 01' 1714. Thus, in order to prove 
an offense under this section the government must show that the de
fendant: (1) possessed an object designed for, or commonly used for, 
the facilitation of a forcible entry; (2) with intent that such object 
be used in a course of conduct constituting an offense under this 
subchapter. 

In regard to the first element, such things as explosive devices, drills. 
lockpicks. false keys, wire cutters, crowbars, and jimmys would fall 
within the categorv of objects designed for or commonly used for the 
purpose of a forcible entry. It is the sE'cond element, however, which is 
the crucial factor limiting the scope of the offense. It requhes the 
perso~ t? possess such an object with an intent to use it during the 
commISSIOn of an offE'nse under section 1711, 1712, 1713, or 1714. If 
a person possesses such an object with no intent to use it for criminal 
purposes or even if he intends to use it for an offense other than the 
aforementioned offenses, his possession would not constitute an offense 
under this section. 

B. Oulpability 
The conduct in this offense is the possession of an obiect. Since no 

state of mind is specified in the section, the state of mind that must 
be sho"11 is, at. a minimum. "knowing." G.! The fact that the object. in 
question is designed or commonly used to facilitate a forcible entry 
in the course of a hurglary, criminal ent.ry, t.respass, or stowing away 
offense is an existing circumstance. Because no culpability standard 
is set forth in tl'e section with respect to t11is element., the applicable 
state of mind which must be proved is at least. "reckless," i.e., that the 
offender was aware of but. disregarded a substantial risk that. the object. 
possessed was so designed 01' commonly used. Thus, the unwitting 

01 See !!enerally 13 Am. Jur. 2d, Burglary § § 74-77. 
Il!! The United States Court of Appeals for the Di~trlct of Columbia has held that intent 

to use an implement to commit u crime is a constitutionally essential plement of this kind 
of offense. Benton \', United States, 232 F. 2d 341. 343-344 (D,C. Clr. 1056) ; see also 
State v, H eJJHn, 338 "10. 23(;' 89 R. W, 2d 938 (1035), and S tute y, LOI·ts, 269 s. W. 2d 88 
(lIIo. 19;;4), in which the Missouri Supreme Court construed its statute in such a wa" 
as to make intent an e~sential clen'ent of tIle offpnRe. • 

"" See, e.I!., ]J[cKo)! v. United States, 263 A, 2d 649 (D.C. App. 1970) ; Hogan v . • Hkins, 
224 Ga. 358, 162 S.E. 2d 395 (1968) ; State \', McDonald, 74 Wash. 2d 474, 445 P. 2d 345 
(1\}68) . 

.. See section 303(b) (1). 
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possession of a lockpick, or its possession by one who had no inkling 
of its common use in criminal entry offenses would not be punishable 
under this section. The purposive element of an intent to use the object 
in the course of conduct constituting an offense under sections 1711 
through 1714 is largely self-explanatory. It should be noted, however, 
that as in the burglary and criminal entry sections, the intent required 
does not necessitate a showing of an intent to commit a crime, but only 
of intent to engage in conduct that in fact constitutes a crime of tho 
specified type.65 

3. Ju'risdiotion 
There is Federal jurisdiction over an offense described in this 

section only if the offense is committed within the special jurisdiction 
of the United States (e.g., a Federal enclave) as defined in section 203. 
4. Grading 

An offense under this section is a Class A misdemeanor, punisha15Ie 
by up to one year in prison. The punishment level is designed to 
reflect the inchoate nature of the offense, and is consistent with the 
grading of the similar offenses in the District of Colnmbia Code.G6 

SECTION 1710. DEFINITIONS FOR SUBCHAPTER B 

This section contains definitions for the subchapter on Burglary and 
Other Criminal Intrusion Offenses. These definitions are discussed in 
the context of the sections in which they appear. 

SUBCHAPTER C.-ROBBERY, EXTORTION, AND BLACKl\IAIL 

(SECTiONS 1721-1724) 

This subchapter defines offenses that are essentially the same as 
those under present Federal law. Robbery, potentially the most violent 
of the three, requires that the property be taken from the person or 
presence of another. Extortion is similar to robbery, but the property 
need not be "taken" from the person or presence of another. Blackmail 
is a less violent form of extortion, including threats other than sub
jecting a person to physical harm or property to physical damage. 

The chief advantages achieved by this subchapter are: (1) elimina
tion of the extensive overlap of existing statutes and a substantial 
reduction in the number of separate provisions in Federal law; (2) 
harmonization of the multiple and seemingly arbitrary standards of 
culpability and penalty levels that exist throughout the current stat
utes; (3) clarification of the offenses; and (4) the systematization of 
grading by treating these offenses without regard to other offenses, 
such as the endangerment of life.1 

"" See section 303(c) (1) • 
.. See 22 D.C. Code 3601. 
1 With respect to this latter aspect, many existing robbery or extortion statu tes contain 

an enhanced penalty where serious bodily Injury or death results. Under the bill, as re
ported, this conduct can be senarntelv Dunlshed. as, for instance, homicide where death 
results from the act. See section 1001(e) (4). 
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SECTION 1721. ROBBERY 
1. InGeneraZ 

At common law, robbery was the felonious taking of the goods or 
property of another of any value from his person or his presence, 
against his wi11, by violence 01' putting him in fear.2 Absent statutory 
modification the constituent elements of the offense were: (1) a feloni
ous taking (2) accompanied by an asportation of (3) personal pro
perty of value (4) from the person of another or from his presence (5) 
against his will (6) by violence or by putting him in fear (7) with 
the intent to deprive him permanently of the property.3 

Section 1721 follows present Federal law in adopting the termi
nology of common law robbery and thus makes it a crime to take prop
erty from another by force and violence, or by threatening or placing 
another person in fear. The property need not belong to the person 
from whom it is tnken. It is enough that the property is such tllat the 
actor is not privileged to infringe upon it withbut consent by an 
authorized possessor an(l that the property is taken by the prohibited 
means, i.e., force and violence, or by threatening or placing another in 
fear. If t1le taking is by threat or placing in fear, the fear need be only 
that any person, not necessarily the person from whom the property is" 
taken, will imminently be subjected to bodily injury, unlike extortion 
where the threat may relate to the infliction of harm at some future 
time. 
~. Pre8ent Federal Law 

The major Federal provisions covering robbery are contained in 
18 U.S.C. 2111-2114 and 1951. 

18 U.S.C. 2111 applies within the special maritime and territorial 
jurisdiction of the United States and punishes by up to fifteen years 
in prison whoever, "by force and violence, or by intimidation, takes 
from the person or presence of another anything of value." 
" 18 U.S.C. 2112 provides no definition of the term "rob" but simply 
provides that whoever "robs another of any kind or description of 
personal property belonging to the United States" may be imprisoned 
by up to fifteen years.4 

Both of these enactments have been held to define the common law 
~ri~e. of ~obbery. It is clear that a taking by force and violence or by 
mtImIdatIOn (i.e., threat) state alternative methods, ~o tllat it is not 
necessary to show both that force and violence were used and that the 
vktim WflS placed in fear.5 

18 U.S.C. 2113 is a complex statute coverillg various offenses agninst 
Federally insured banks, credit unions, and savings anc1loan associa
tions. Section 2113(a) punishes by up to twenty years in prison who
ever, "by force and violence, or by intimidation, takes, or attempts to 
take, from the person or presence of another any property or money 
or other thing of value belonging to, or in the care, custody, control. 
management. or possession" of one of the above institutions.6 

2 Spe Golli71R v. McDonald. 258 U.S. 41G. 420 (1922); United State .• v. Ba1icr, 24 Fed. 
Cas. No. 14501 (C.C.N.Y. 1861) ; United States v . • Tones, 26 Fed. Cas. ~o. 15.494 (C."C. Pa. 
1813). 

32 Wharton. a,·imina! Law, section Ei45 (19;;7). 
• It Is not necessary to prove knowledge that the money belong to the United States. 

Unitec! States v. ROltndtree, 527 F.2d 16(8th Clr. J975). cert. denied, 424 U.S. 9'23 (1976). 
• See N01·ris v. United States, 152 F. 2d 808, 809 (5th Clr.), cert. denied. 328 U.S. 850 

(1 !14fll. 
• T)1e penalty Is Increqsed If. during the offense, the actor assaults or puts In jeopardy 

til(! hfe of any person hy means of a dang~rous weapon. or If he kidnaps or 1;\1Is am· 
person durlug the commi~sion of the offense. Sec section 2113 (d) and (el. . 
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Although worded in terms very similar to those of 18 U.S.C. 2111, 
this section differs from the common law concept of robbery by punish
ing an attempt to take property by force and violence or by intimida
tion/ In addition, the courts have held that in determining whether 
"intimidation" has occurred, actual fear of the victim need not be 
shown; rather, the test is whether the defendant's actions would have 
placed a reasonable man in fear of bodily harm.8 This statute has also 
been held to vary from the common law crime of robbery in that it 
does not require a specific intent by the ofIende~ to take property that 
does not belong to hi111.n As uncleI' 18 U.S.C. 2112, it is clear that "force 
and violence" and "intimidation" state alternative ways in which the 
offense can be committed.lo 

18 U.S.C. 2114 punishes by up to ten years in prison whoever, inter 
alia, robs any person having lawful custody or mail matter, money, or 
other property of the United States of such mail matter, money, or 
property. The penalty increases if in the course of the robbery the 
robber wounds or places the life of the custodian in jeopardy by means 
of a dangerous weapon. 

18 U.S.C. 1951, the so-caned Hobbs Act, prohibits, inter alia, who
ever, in any way or degree obstructs, delays, or a,-fIeets commerce or the 
movement of any article or commodity 'in commerce, by robbery or 
attempts or conspires to do so, or commits or threatens physical vio
lence to any person or property in furtherance of a plan or purpose to 
do anything in violation of this section. The term "robbery" is defined 
to mean the "unlawful taking or obtaining of personal property from 
the person or presence of another, against his will. by means of actual 
or threatened force, or violence, or fear of injury, immediate or future. 
to his person or property, or property in his custody or possE'ssion, or 
the person or property of a relative or member of his family, or of 
anyone in his company at the time of the taking 01' obtaining." 11 The 
penalty is up to twenty years' imprisonment. This section intermingles 
the concepts of robbery and extortion by defining robbery to include 
future threats of force. It also expands the common law notion of 
robbery by its inclusion of threats or injury to property as well as of 
bodily harm. With these exceptions, howevE'r, the statute has been 
said to carry forward the common law robhery offense, including a 
specific intC'nt. to steal ancl pC'rmanentlv keep the pro])erty of anothE'l,.12 

In addition to these statutes. robbery is !Llso proscribed in some little 
used sections of title 18. ' . 

18 U.S.C. 1652 punishes by imprisonment for life ancl defines ItS a 
"pirate" any citizen of the United States who commits. illte?' alia, 
robbery against the United States or a citizen of the United States on 
the high seas under color of any commission from any foreign prince 
or state. 

18 U.S.C. 1661 also punishes by imprisonment for life and defines 
as a pirate whoever, being e:r;gaged in [t piratical cruise or enterprisE' 
or bemg of the crew of an~T pJratiral vC'sseJ. lands from sndl vessE'.l anCl 

7 Compare Unitccl Statcsv. Rivera, 5'21 F.2d 125 (2f1 Cir. 1!l75) (no crime of attempted 
robbery. absent proof of nsportatlon element. under 18 n.s.c. 2112), 

• United Strrtes v, A.lso/!, 479 P. !leI Oil. 66-67 19th Oir. 19731 ; see also United States ,' . 
• raerlllil/oll. 460 F. 2rl 3RO (nth Cir, 1!l72), ~ert. ,lente,l. 410 TU::, "ll,~ (lOn' 

• See rrnitcr~ i"tatcs Y. POI·ter, 431 F. 2,1 11-10 (Dth 'Cir. 1970), cert. denied. 400 TI.~, 
960 (] 11'10) : Tlnitel! States Y. Dc Leo, 422 F. 2eI 4R7. 400-401 (1st· Cir.). cprI'. rlenied. 397 
U.S. 1.037 (l070). 

10 ['nited. States Y. ,Taeqllillo1t, 8t~pra note S. 
11 The cleflnition comes from New York Jaw. See Uniterl States Y. NedlcII, 255 F. 2c1 350. 

355-1'157 Uld Clr, 105Rl. 
:u Unitcd States v. Nedley, supra note 11. 
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commits robbery on shore. The meaning of "robbery" under this sec
tion is to be ascertained from the common In:W.13 

18 U.S.C. 1153, the so-called Major Crimes Act. punishes fourteen 
felonies committed by Indians in Indian country, one of which is "rob
bery." The definition of and punishme:lt for the offense is the same as 
that under 18 U.S.C. 2111.14 

3. The Offense 
A. Elements 

Subsection (a) provides that a person is guilty of an offense "if he 
takes property of another from the person or presence of another b:r,' 
Torce and violence. or by threatening or placing another person in 
fear that any person will imminently be subjected to bodily injury:' 

This definition of the offense closely tracks the common la.w concept 
oT robbery. In contrast, the National Commission proposed to define 
robbery as the infliction or attempted infliction of bodily injury upon 
another, or threatening or menacing another with imminent bodily 
injury "in the course of a theft," which was in turn defined to!) 
include the immediate flight from the commission of a thefL15 Under 
this version a thief who knocks down a policeman in an effort to flee 
the scene would be guilty of robbery. In the view of the Committee, 
this takes the conchlct covered too far afield from the main concern 
of robbery, viz .. 1 aking property from the person or presence of another 
by violence or threat of imminent bodily injury. The National Com
mission, citing Model Penal Code comments. stated that extension of 
the robbery offense to situations where the violence does not accompany 
the act of theft ibut occurs during the escape from the scene of the 
theft is justifieel on the theory that the thief's willingness to use force 
against those who would restrain him in flight strongly suggests that 
he ,vould have employed it in the theft if necessary.16 However, this 
seems of d11bious validity. for what a person may do in the panic of 
attempting to avoid imminent 'capture does not necessarily indicate 
what he w011ld do in an effort to take another's property. . 

Section 1721 reqnires, as an element of the offense, the use of "force 
and violence" or the act of threatening or placing another person in 
fear. The traditional requirement of a violent (as opposed to merely 
foreefl!l) taking is .designed to e.xcl11de those situations s11ch as pick
pocketmg or removmg property from a drnnk or unconscious person. 
which do not pose special dangers of violence and, thus. are more 
apnronriatelY dealt with as theftP 

The limitations of imminence and bodily injury IS (as opposed to hl
jury to property) are intended to distinguish t.his offense from extor-
Hon, defined in the fonowing section. . 

The Committee bas defined the offensE' so thnt the threat or placing 
another in fear is not confined to imminent horlily iniurY of the victim 
but may relate to the subjection of "anv person" to 'such injury. Cur
rent Federal statutes do not specify whrthr.1' threats to nnother may 

10 !'Ipp TTlIifed States v. JoneR, supra note 2. 
"18 V.S.C 1001 TlPnnU7!!" entry u-on a trnin with intpnt to pommlt robber". Thi~ 

statute Is porrion forw"rrl In spetlon 1712 (Criminql Entrv). 18 fT.!'I.C. !?!lR4 nunisheA n 
eonsnlrqry "b" foree to ~eI7c, tnl,p. or possess nny nronertv of the Tlnlted !'It"tcs pontr"r" 
tn the anthorit;- thcrpof". This offense is carried forwnrd under section 1002 (Criminnl 
Consnil'nev) In eoniunction with this section. 

,. !'lee Final Rl'nnrt. ~ 1732. 
,. !'lee Workin!! Pnpers. p. 9013. 
17 !'Ipe ;rl. at 005. 
18 The term "horm;- injury" Is dennerlln seotlon 111. 
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constitute intimidation of the victim of the robbery.29 Howeycr, the 
Committee, as did the National Commission, deems that such coverage 
is proper under the rationale of the robbery offense. 

The concept of a threat is intcnded, a~ uncleI' current law, to include 
nonverbal and implicit threats, such as the silent display of a weapon, 
surrounding the victim with hostile persons, or brandishing a fist. 
Even a menacing tone of voice accompanied by a demand for property 
can be sufficient to prove a threat of the usc of violence for the purpose 
of overcoming resistance to l'E'linqnishmcnt of the property.20 

The Committee also endorses the linc of casE'S nnder 18 U.S.C. 2113 
to the effect that a threat or intimidation neeel not actually placc the 
victim in fear. If the case were othE'l'\yise. robberv by threat to a 
fearless bank teller, for example, could never be comm·itteel. Rather, 
the Committee believes that the proper test is whether the thrE'at was 
such as to have placed a reason!tble person in the circumstances in fear 
that any person would be subjected to imminent bodily injury. 

B. Oulpability 
The conduct in this section is taking property from the person 01' 

presence of another by force and violence or by threatening or placing 
another person in fear that any p~rson will he snbjected to bodily 
injury. Since no culpability standard is specifically desiO'lmted, the 
applicable state of mind that mURt he proved is at least, ~knowing," 
i.e., that. the offender was aware of the nature of his conduct.21 

The element that the property is "property of anot.her" is an existing 
circumstance. Since no culpnbility level is specifically prescribed, the 
applicable state of mind that mllst he Rhown iR at, knst "rC'ckless," i.e., 
that the offC'nder was aware of but disl'C'gal'ded the RubstantialriRk that 
the property was "property of another." 22 That term is defined in sec
tion 111 as "property in which a person or govE'.rnment has an interest 
upon which the actor is not privileged to infringe without COli sent, 
whether OJ' not the actor also haR an interest in the property." 23 This 
definition makes it clE'al' that. it is not It valid dt'fE'l1se to a churge of 
~obbel'Y tlult the person charged also had or thought he ~lad an lntel'C'st 
III the property taken. Thus, the common law excepbons to the of
fensE'-that a creditor taking money from his debtor to satisfy a debt 
0]' It person retaking his gambling 10Rses is not guilty of robbery N_ 

are rejected. On the, other hand, a person would not bE'. guilty of rob
bery if he used "iolE'nce to recover his own propel'ty from the thief 
who took it, since the thief conld not acquire a lcgitimate intC'l'est in 
the property vis-a-vis the true owner. 
4. J1trisdiction 

Subsection (c) Jjsts a variety of circumstances under which there 
is FedC'ral jurisdiction over an offense described in this section. 

Thefil'st exists if the offensE' is committeel within thC' f'jwcial ju
risdiction of the United Rtates. The special j1ll'iscliction iR dpfinC'd in 
section 203 and includes, in essence, Federal enclavE'S, various vessels 
on the high seas, and certain aircraft while in f1if-'ht. The special 
jurisdiction in this proposed Code is very similar to the special mari-

,. See. P.g .. 18 U.S.C. 2111 : but compare 18 U.S.C. 1051. 
<0 See Worl,lng Papers. n. 905. 
"'Ree sections !lO-3(b) (1) and 302(b)(1). 
!!:l Ree sections 303(b) ('2) and :102(e) (1) • 
.. The terms "property" Hnd "property of another" nrc explained more c':tensil'plr In 

connection with the theft offense (section 17:11). 
'" See 2 Wharton, supra note 3. sections 550. 551. 
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time and territorial jurisdiction in existing law, and this provision 
thus carries forward the basic jurisdictional scope of 18 U.S.O. 2111. 

The second circumstance occurs if the property is owned by, 01' is 
under the care, custody, or control of, the United :::ltates, 01' is being 
produced, manufactmed, comitructed, 01' stored Ior the United States, 
or is subject to a security interest held by the United States. This con
tinues the general jurisdictional reach of 18 U .S.C. 2112 but refines 
the concept in that statute of property "belonging to the United 
States." 

The third circumstance exists when the property is owned by, or is 
under the care, custody, or control of, a l1ationfll credit institution.25 
This carries forward the jurisdictional purview of 18 U.S.O. 2113. 
However, the Committee disapproves tIl(' extensin' interpretatioll 
given to the term "care, custody, and control" in United States v. Diw,2G 
in which a majority held that a bank Rtill had care, custody, or control 
over property in a bank box removed by the owner from the bank's 
vault and taken to a private room for his inspection. In such a situa
tion, the interference "'ith any Federal interest is wholly attennated 
so far as this jurisdictional branch is concerned, and the Oommittee 
considers that t.he offense shonld be prosecut.able by State allt110ritie~. 

The fourth circnmstance occurs if the property is mai1. This per
petuates the jurisdictional scope of 18 U.S.O. 2114.21 

The fifth circnmRtance exists "hen t.h(>. offense in any way or degree 
affects, delays, or obstructs interRtate or 'foreign commerce or the move
m(mli of anv article or commodity in interstate 01' foreign ('ommerce. 
This codifies the existing pUl'vie,v of 18 U.S.O. 1951, as l~ecently deter
minedllnanimously by the Supreme Court in 07llbe7't.28 Although the 
jurisdiction conferred is very broad, it has not been abnsed and is 
necef'sary to permili the Federal government the opportunity to initiate 
a robbery prosecution in circumstances in which there is a clear Fed
eral interest. In Tact, the number OT Federal Hobbs Act robbery pros
ecutions is small as a result OT a Department of .J ustice policy that 
the Ad's robbery provisions are to be utilized only in "cases which 
involve organized criminal activity or which are part of some wide
ranging scheme".20 The question has been raised ,yhether, in light of 
this Executive policy of restraint in the exercise OT jurisdiction, the 
Congress should limit the affecting commerce basis of Federal robbery 
iurisdiction to robberies that involve "racketeering". The Oommittee 
'believes that such a restriction would have adverse consequences and 
accordingly has rejected the suggestion. As one recent commentator 
has observed: 30 

Such a change would be inadvisable because i:f a statutory 
limitation, rather than proRecutive discretion, is used to effec
uate the desired limitation, the government would need to 
prove the presence of "racketeel'ing" activity as an element of 
the offense. As the Supreme Court noted in Oulbert, this ele-

25 The term "nfltionnl credit institution" is defined in section 1'11. 
004fl1 F. 2d 225 (9th Cir. 1974). 
or Althongh 11! U.S.C. 2114 also purports to cover robbery of "monev or other property 

of the United states" in addition to mall matter. it llns been estnhllshNi that the statlJte Is 
llmited to robberies lun'!ng a posral nexu~. United States ". Reid, 517 F.2d 953. 956-958 
(2r1 Cir. 1971;) nnd anthnrJtie_ thpro1n rirpd 

28 Ul1ite(/. Stntes v. OullJcrt, 435 U.S. 371 (1978). 
'" Title 9. United States Attorne~'s' )fannal. § 131.110. 
nOR. pnnle~". An Anal'lI,r;;;,o f)J Some Aspp,r.f.q nf JrJr:Rfl:"t:l1n .JlH(lP.1' .~. 1":~"I~ ti,e Prl1noJlp.(l 

F'clleml Oriminal Oode. G. Wnsh. L. Rev. (1979) reprinted in Henring Part XV, PJl. 11072-
] 108f!. 
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ment might pose constitutional difficulties because of the 
vagueness of the concept of racketeering. 

Even if Congress could de.vise a meaningful and constitu
tional definition of racketeering, the addition of this ele
ment of proof would significantly impede successful prosecu
tion, thus possibly causing some defendants to be acquitted 
who are currently convicted. Although Congress confronts 
this type of choice frequently in defining the boundaries of 
Federal offenses, the gencL'ally satisfactory experience with 
the Hobbs Act suggests that Congress has acted wisely in 
drafting the statute broadly and leaving to the Executive 
Branch broad flexibility and discretion in deciding which 
violations to prosecute. 

The sixth circumstance occurs if the property is moving in interstate 
or foreign commerce, or constitutes or is a part of an interstate or for
eign shipment, or is in a pipeline system, or a storage facility of such 
a system that extends across a State to situations where there is cur
rently Federal jurisdiction over theft. The Committee deems this to be 
a logical extension in an area where the. Federal interest is readily 
apparent. 

The seventh circumstance exists if the offense is committed against a 
foreign dignitary, or a member of his immediate family, who is in the 
United States~ a foreign official who is in the United States on official 
business, or a member of his immediate family who is in the United 
States in connection with such visit, an official guest of the United 
States, or an internationally protected person. This represents an ex
tension of present Jaw, but one that the Committee deems justified in 
the interests of international relations. Significantly, Congress in 197'6 
enacted a statnte, 18 n.S.C. 878 (b) punishing by up to twenty years III 
prison whoever, i1~te}' alia, "makes any extortionate demand" relating 
to a violation of 18 U.S.C. 112, 1116, or 1201 (punishing assaults, mur
ders, and kidnap pings of essentially the same categories of foreigners 
described in this paragraph). In the Committee's view, it would be 
anomalous to continue such coverage with respect to extortion (as has 
been done in the following section), while not extending it to the 
related and equally or more serious offense of robbery. 

The final circumstance is if the property is a controlled snbstance 
consisting of a narcotic, amphetamine, or barbituate, that is listed in 
Schedules I through IV established by section 202 of the Controlled 
Substances Act (21 U.S.C. 812) and that has a value in excess of $500, 
the offense consists of robbery of a pharmacy, and the offense is part 
of a pattern of such robberies in the locality. This jurisdictional base 
was added during the Senate floor consideration of S. 1437 in the 
Ninety-Fifth Congress and is derived from a bill (S. 509) that had 
been introduced under the principal sponsorship of Senator Church. 
Although the affecting commerce branch would ordinarily encompass 
crimes involving the robbery of drugs worth more than $500 from a 
pharmacy, the Committee believes the specific base is useful as a means 
of emphasizing thr particular Frderal interest that appropriately 
attaches to such crimes, especially when they appear to be beyond the 
capability of local authorities to successfully investigate and prosecute. 

" J •• 
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Section 1722. 

An offense under this section is graded as a Class C felony (up to 
ten years in prison). This is similar to the penalties provided under 
18 U.S.C. 2111 and 2112. Although less than the penalty under 18 
U.S.C. 2113, the provisions of the proposed Code relating to the use 
of a dangerous weapon in the course of an offense (section 1823) and 
affording ancillary jurisdiction over violent felonies (e.g., murder 
(section 1601) and maiming (section 1611» will permit aggregate 
penalties to be imposed in appropriate circumstances. 

SECTION 1722. EXTOUTION 
1. In GeneraZ 

At common law, if a public officer under the color of his authority 
took money or property to which neither he nor his office was entitled, 
he was guilty of extortion.31 In many jurisdictions the crime of extor
tion has bE'en expanded to include the obtaining of any money, prop
erty, or thing of value by any person, by means of force, fear, or 
threats. In some jurisdictions the offense is described as "blackmail" 
when committed by a private person.32 

Section 1722 adopts the modern expansive definition and noes not 
limit extortion to Federal public officials. The section parallels the 
robbery statute (section 1721) by making it a crime to obtain tIle 
property of another by threatening or placing another in fear that any 
person will be subjected to bodily injury or kidnapping or that prop
erty will be damaged. While it overlaps section 1721 to some extent, the 
extortion offense also reaches clearly distinguishable conduct, since, 
unlike the robbery offE'nse, the property need not be taken from the 
person's presence nor the taking involve violence, the threat need not 
be of imminent harm, and the threat may involve either damage to 
property or bodily ininry. In addition, the section continues the com
mon law coverage of extortion by public officials, by making it an 
offense (as under the Hobbs Act today) to obtain property of anot.her 
"under color of official right". 
~. Present F ederaZ Law 

A. The Hobbs Act 
Perhaps the single most important extortion provision in current 

Federal law is the Hobbs Act, 18 U.S.C. 1951. The statute penalizes 
by up to twenty years in prison whoever "in any way or degree ob
f;tructs, delays, or affects commerce or the movement of any article 
or commodity in commerce, by ... extortion or attempts or conspires 
so to do, or commits or threatens physicial violence to any person or 
property in fnrtherance of a plan or purpose to do anything in viola
tion of this section." The term "extortion" is defined to mean the "ob
taining of property from another, with his consent, induced by wrong
ful use of actual or threatened force, violence. or fear, or under color 
o ~ official right." 

The statute has in the main been construed broadly. Thus, the Su
preme Court has held that, in using the language "in any way or 
degree ... affects commerce." the Hobbs Act manifei'ted a "purpose 
to use all the constitutional power Congress has to punish interference 

31 3 Wharton, 8upra note 3. section 1392. 
3!! Ibid. 
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with interstate commerce by extortion, robbery, or physical vio
lence." 33 Similarly the 'courts held that the term "fear" encom." 
passes not only fear of violence but also fear of economic harm to the 
victim.'s property; 34 and the term "property" has been int~rpreted 
expansively to include a threat of interference with a potential right 
to solicit business.35 Likewise, it is settlecl that one need receive no 
personal benefit from the conduct to be guilty under this section (for 
example, a union officer may be guilty if he uses extortionate means 
to secure payments to union members for superfluous sel'\Tices).3o The 
Hobbs l\..ct has also been held applicable to a bank extortion offense, 
notwithstanding that the conduct was also punishable under the hank 
robbery statute, 18 U.S.C. 2113.37 

With respect to the branch of the statute defining extortion as the 
"obtaining of property from another, with his consent, ... undel' 
color of official right," the courts have held that this proscribes a 
distinct crime, applicable only to public officials or IJotential public 
officials (i.e., candidates), requiring no proof of the wrongful use of 
actual or threatened force, violence, or fear.3s In recent years, this 
branch of the statute has been increasingly utilized, with con
siderable success, in rooting out and punishing instances of of
ficial corruption. 39 However, as a practical matter, ,,-here a public 
official receives property to which neither he nor his office is entitled 40 

from persons who pay, e.g., because of an understanding or custom that 
every person doing business with the city has to pay, it can usually be 
shown that the payment was made un',-dllingly because of an im
plicit threat of force or fear. Where threats a?'e used by 
a public official to extort money, it does not matter that 
the official action threatened was action that the. official could legally 
take or even was duty-bound to take; the threat itself was wrongful and 
constituted extortion, since it deprived the victim of the right t.~ an 
impartial determination of the issue on the merits,41 

There is one area, however, in which the courts have nttrrowly con
strued the reach of the Hobbs Act. The Supreme Court has held that it 
does not proscribe extortionate activities by employees or union of
ficials in the course of a collective bargaining dispute> where the ob
jective of the extortion is to secure a benefit that legitimately COll lcl 
have been attained through collective bargaining.42 

"" Strione v. Ul~ited States. 361 U.S. 212. 2115 (1060) ; see also United States Y. SIJagnolo, 
046 F.2d 1117 (4th Clr. 1976) ; United States v. Pranno, 3815 F.2d 387 (7th GiL'. 1(67). 
cert, denied, 390 U.S. 944 (l968) . 

.. The fear, however, must be reasonable and not the product of a partlcularly timid 
heart. See Garbo v. United States, 314 F. 2d 718, 740-741 (flth Clr. 1963), cett. denied, 377 
U.S. 953 (1964) ; United States Y. Grlioilley, 3153 2d 3158 (3d Clr. l!)(lii). 

or; See, e.g., U/titcd Statcs v. Tropiano, 418 F. 2d 1069, 1075-1076 (2d Cir. 1969}, cert. 
denied, 397 U.S. 1021 (1970) ; United States v. Pranno, supra note 33. 

30 Sec Unitell States v. Green. 3150 U.S. 415 (1956): Unitell States v. Hyde, 448 F.2d 
81'5.843 (5th C1r. 1971), cert. denied, 404 U.S. 1058 (1972). 

'7 Unitell States v. Golay, 1560 F.2d (8th Clr. 1977) ; contra, Unitell States v. l3eel .. , 511 
F.2d 997 (6th Clr 19715). Cf. Unltell States v. Gulb61·t, supra note 2& at 372 n. 1. 

a. See Uniterl States v. Kenny, 462 F.2d 12015. 1229 (2d Clr. 1972), cert. denied, 409 
U.S. 914 (1973); United Statcs Y. Mel/m's, 529 F.2{1 103:1 (7th Clr. 19T6). 

3D See e.g., Uniterl States V. l3ra(lsch, 505 F.2d 13!) (7th C1r. 1974). eert. denied, 421 U.S. 
910 (1975) ; United States v. Grow ley, 504 F.2d 992 (7th Clr. 1(74) : Unitecl States Y. 
StaszoIlJ" 1517 F.2d 53 (7th Clr.) (en bane). cc:"t. denied 423 U.S. 837 (1975) ; United States 
". il[(lzzei, 521 F.2c1 639 (Brd Clr.) (en bane). cert. denied. 423 U.S. 1014 (1075) : TTnitetl 
States '1'. Ha.!l, 536 F.2d 313 (10th Cir.), eert denied. 429 U.S. 910 (1076) : United States 
'1'. Hatlla.lI!all. 534 F.2d 386 (1st elr.). cert. denied, 428 U.S. 819 (1076) ; United States ". 
Pl'icc. 507 F.2d 1<149 (4th Clr. 1974). 4. This llns been held to be the common law definition of the offense, Which 18 U.S.C. 
1951 arlopts. See Uniterl States v. Kenny, supra note 38, at 1220; Uniteel Sta·tes Y. Nar
delZO. 393 U.S. 286. 289 (1969). 

<1 See G(lrbo v. United Sta.tes, supra note 34; United States Y. Howe, 353 F. Supp. 41!l 
424 (W.D. Mo. 1.973). 

42 See UnitM States v. Enmolls, 410 U.S. 396 (1973). 
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Until re~ent]y no case had been prosecuted involving activities by 
unions, in the course of a dispute wHh an employer, designed to obtain 
property which could legitimatdy have been sought throu.!,):h the col
lective bargaining mechaniem (e.g., higher wages for deeirC'd work). 
United States v. E111n0118 ·13 was such a case. It involved acts of violence 
(jncluding shooting weapons at transformers and blowing up a trans
former station) committed by union officers in the C011rse of a labor 
dispute 'with the company as to the terms of a new contract for genuine 
and desired services. The Supreme Court, dividing 5 to 4. held that the 
Hobbs Act did not reach such activity, on the gronnd that, since the 
objectives of the labor activity were legitimate (albeit the means to 
accomplish them were not), the extortion did not constitute "wrongfnl" 
nse of actual or threatened force. violence. or fear. This holding, which 
was based on the majority's reading of the Je.gislative history concern
ing the extent of the Act's intended application to unions (a reading 
strongly disputed by the minority) ,44 is apparently to be read as con
fined solely to the employer-employee context.45 

The Committee has concluded over the objection of a substantial 
minority that, except in the. circumstances set forth in subsection (b) 
of section 1722, for the purposes of this bill the En,mo11.-Y decision 
should not be modified. On the other hand, the Committee believes 
that the thrust of an extortion statnte should be to punish violent 
extortionate means to obtain t.he property of anot,her regm'clless of the 
legality of the ends sought and has carried forward current law to 
that effect in situations not involving a labor dispute. 

B. Other Federal Emtortion Statutes 
In addition to the Hobbs Act, Federal law contains a number of 

other extortion provisions which would be replaced in whole or in 
part by proposed section 1722. 

18 U.S.C. 665 punishes by up to one year in prison whoever, by 
threat of procuring dismissal of a person from employment or of re
fusal to employ or renew a contract of employment in connection with 
a grant or contract of assistance under the Comprehensive Employ
m~nt and Training Act, induces any person to give np any money or 
tIung of value to any person. 

18 U.S.C. 872 punishes by up to three years in prison extortion. by 
any officer or employee of the United States, or person representmg 
himself to be such, acting under color of office.46 The. concept of extor
tjon in this statute has been held to involve the obtaining of anything by 
illegal compUlsion and to implv unwilling paymentY The statute has 
been strictly construed with respect to the classes of persons covered, 
and has been held, for example, not to include a special master 
appointed in a single case.48 

,10 SI/IJI"a note 42. 
"Indeed one member of the majority In Enmalls expreRsly indicated hiR belief that the 

conduct prosecuted therein "deserve(d) to be dignified as (a) federal crime" and noted that 
Congress bad the ,power to achleye that result. See 410 U. S .• at 412 (Blackmun. J, concnr
rIng) . 

. ,. Cnm[Jare FlIltefl States v. PitlnateUi, 125 F.2d 643 (2d Cir. 1042). disallowing a "claim 
of rleht" defense for extortion threats transmitted through the mails. 

4. The penalty declines to a maximum of one year if the value of the property extorted 
Is leBs than $100. 

4T See Daniel8 y. UnUefl States, 17 F.2d 339 (9th Clr.), cert. denied, 274 U.S. 744 (1!l27) : 
cf. United, States v. Miller, 340 F.2d 4'21 (4th Clr. 1965). 

·'8 See Pnitcfl Statcs ex rei. Latsch v. Kelly, 86 F.2d 613 (2d Clr. 1036). 

51-SOB 0 - 80 - 42 
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A similar but more specific statute, 26 US.C. 7'214(a), punishes by 
up i,o five years in prison any officer or employee of the United States 
acting in connection with any revenue law of the United States "who 
is guiltv of any extortion or willful oppression under color of law." 

18 U:S.C. 874 punishes by up to five years in prison the use of force, 
intimidation, threats of procuring dismissal from employment, or 
any other manner of inducement to obtain kickbacks from employees 
engaged in public works financed in whole or in part by loans or grants 
from the United States. This statute was designed to insure that 
workers on Federal projects receive the full wages to which they are 
Ilntitled from their employers. It is clearly broader than ordinary 
f}xtortion in reaching "any other manner" or inducement to obtain 
part of the employee's compensation. The statute has been held to 
reach a foreman with authority to hire and discharge, and even one 
with the power only to recommend discharge:19 It a Iso reaches union 
officials 50 but was held by the Supreme Comt not to reach the legiti
mate conduct of union officials threatening to procure the discharge of 
any workers failing to make required weekly payments to the union 
until their union initiation fees were paid in accordance with t1l(~ 
lillion's closed shop agrE'ement with the employer.r.l 

A similar statute of more recent vintage is 42 U.S.C. 7203 (b) , which 
is designed to protect beneficiaries of the Economic Opportunity Act 
of 1964 from extortion in relation to grants or contracts of assistance 
thereunder. That section makes it a misdemeanor punishable by up to 
one year in prison for whoever "by threat of procuring dismIssal of 
any person from employment or of refusal to employ or ... renew a 
contract or employment in connection with a grant or contract of 
assistance under this chapter, induces any person to give up any money 
or thing of any value to any person." 

18 U.S:C. 875(a) punishes by up to twenty years in prison whoever 
transmits in interstate or foreign commerce any communication con
taining a demand or request for a ransom or reward for the release 
of any kidnapped person. 

18 US.C. 875 (b) penalizes to the same extent whoever, with intent 
to extort any money or thing of value from any person, transmits in 
interstate or foreign eommerce any communication containing a threat 
to kidnap or injure any person. 

18 US.C. 876 and 877' make it a crime to use the domestic or for
eign mails to commit the offenses prohibited by 18 US.C. 875 (a) and 
(b). The penalty prescribed is identical to that under those provisions. 

These offenses commingle the concepts of sending a threat (punished 
in the proposed Code in sections 1615 and 1616) with obtaining prop
erty by extortion, punishable under this section. However, because the 
offenses do not require that property be actually obtained, they may be 
said to define conduct constituting an attempted extortion. As such 
they are plimarily carried forward by section 1001 (Criminal At
t.empt) ofthe reported bill. in conjunction with this section. 

~8 US.C. 87'8, enacted in 197'6, punishes by up to twenty years in 
prIson whoever "makes any extortionate demand" in connection with 
a violation of 18 US.C. 112, 1116, or 1201 (penalizing assaults, mur-

49 See Unite(/. States Y. Lalle/alli, 320 U.S. 543 (1944) ; United States Y. P,icc 224 F.2d 
604 16th Clr.). 'cert. denlecl. 350 U.S. 870 (1955), 

~o Se~ UlliteeL Statcs Y. Als/llI, 219 F.2cl 72 (5th Clr.), cert. denied. 348 U.S. 082 (1055), 
.. 1 Umted State8 Y. OW'bOIlC, ~27 U.S. 633 (1046). 
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del's, and kidnappings, of foreign officials, official guests, and inter
nationally protected persons. 

18 U .S·.C. 894, enacted in 1970 as part of chapter 42 of title 18 punish
ing extortionate credit transactions, provides that whoever knowingly 
participates in any way, or conspires to do so, in the use of extortionate 
means to collect or attempt to collect any extension .of cre~1it,52 01: to 
punish any person for the nonrepayment thereof, IS subJect to Im
prisonment for up to twenty years. The term "extortionate means" is 
defined in 18 U.S.C. 891 as any means which "involves the use, or an 
express or implicit threat of use, of violence or other criminal means 
to cause harm to the person, reputation, or property of another." Sec
t.ion 894 also contains an evidentiary provision permitting the court, 
in certain circnmstances, to receiYe evidence "tending to show the 
reputation of the defendant in any community of whICh the person 
against whom the alleged threat was made was a member at the time 
of the collection or attempted collection," "for the purpose of showing 
that words 01' other means of communication, sho"'n to have been em
ployed as a means of collection, in fact carried an express or implicit 
threat." 

This statute was sustained by the Supreme Court as within the 
powers of Congress under the Commerce Clause, notwithstanding the 
statute's elimination of the need for proof in an individual case that 
interstate commerce ,,-as affected by the transaction, on the ground 
that Congress could rationally conclude-as it didin special findings 
accompanying the legislation-that extortionate credIt transactions 
generate a substantial part of the income of organized crime, the 
activities of which in turn have an adverse effect on C0111111erce.53 

Notwithstanding its focus on orgardzed crime1 the statute is not lim
ited to extortionate collections of credit by an organized criminal ele
ment and proof of a connection OI the offender with organized crime is 
not l'equired.54 

Section 1722 carries forward only that part of 18 U.S.C. 894 which 
rroscl'ibes the use of extortionate means to collect an extension of 
cl'edit; 55 the USe OI extortionate means to punish a person for the non
('epayment of an extension of credit is dealt with in proposed section 
1804 (Loansharking). 

18 U.S.C. H)52, the Travel Act, is a type of limited Assimi1ative 
Crimes Act, punishing interstate trayel or the use of interstate facilities 
to engage in various unlawful activities defined: by State law. Specifi
cally, 18 U.S.C. 19152 punishes by up to five years in prison whoever 
travels in intl'rstatl' or foreign commerce or uses any facility thereoI 
(il.lC'lnc1in,g' the mail), with intent to (1) distribute the procee'ds of any 
n111.1.,yiul activitY1 (2) commit any crime of violence to further any 
unlawful ~c!ivity, or (3) oth.erwise promote, manage, establish, carry 
on,. OF IacIlItate the promotIOn, management, etc., of any unlawful 
actlvIty, n.nd who thereafter performs or attempts tO"perform any 
of the acts specified in subparagraphs (1), (2), or (3). The term 
"unlawful activity" is defined to include, among other things, "ex-

•• This has b~en internret~d broadly to rearh, e.A' .. !l. l!amhllnA' debt and i~ not limited to 
loan~hnrlrlngactlYltle~. [,·)ljterl. States Y. Schaffcr, 539 F.2d 653 (Sth Cil' 197i3) 

~1 See Pel'clt Y. ['nitre! Statcs, 402 U.S. 146 (1071); section 201 of P.L: No. 70-:321. 
S2 i3tat. 15!) (19(1S1. 

54 See T'llitefl StMes Y • .Pcrelt, 4"6 F.2fl 1073. 10S0-10S1 (2d Cir. 1070) alI,d 402 US 
146, (1971) ; United. States Y. And.rino. 501 F.2d 1373, 1377 (9th Cir. 1974). ' ... 

r;;; Section 1723, rath.er than this section. ,,"ouW applj' wherc thp threat was to illjur(' 
someone in his reputation. . 
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tortion ... in violation of the laws of the State in which committed 
or of the United States." The courts have interpreted the reference to 
State law as generic and for definitional purposes only, so that State 
offenses proscribing extortionate conduct are covered whether denomi
nated as extortion, or otherwise, such as "blackmail" or "theft." G6 

In addition, i~ matters not that at the time of the Federal prosecution: 
the ~onduct IS no longer prosecutable in the State because of the 
runIllng of the State statute of limitations. 57 

The major problem with this statute is that State laws dealing 
with extortion vary enormously, making for a singular lack of 
unifOl'mity in Federal enforcement in terms of the conduct proscribed. 
Not d(:'eming this an appropriate area in which the Federal role 
should be relegated to one of reliance on State laws, the Oommittee, 
in this section and section 1'723, has rejected the Travel Act's approach, 
opting instead for provisions containmg n. uniform Federal definition 
of extortion and blackma.il. 
3. 'l'he Uffewe 

.A. Elements 
Subsection (a) (1) of section 1722 provides that a person is guilty of 

an offense if he obtains property of another by tln'eatening or placing 
another person in fear that any person will be subjected to bodily 
injury or kidnapping or that any propert.y will be damaged. 

Unlike the prior section proscribing robbery, this section contains 
no requirement that the property be taken from the person or presence 
of another or that the fear involve "imminent" subjection of another 
to bodily injury. In addition, threats or fear directed at damage to 
property are includecl here,08 consistent with existing Federal extortion 
statutes, whereas the robbery section is limited to threats or fear of 
bodily harm. The express l1se of the terms "actual ... force, (or) 
violence)) to obtain property (included in the Hobbs Act definition of 
extortion) as an extortionate means, has likewise been deleted from 
this section in order to more clearly demarcate the conceptual bound
aries between, and to reduce the overlap with, the robbery section 
(section 1721), which is applicable when force and violence are used, 
and theft (section 1731), which punishes the obtaining of another's 
property by a variety of means, including the application of force. 
The Committee further considers that, if violence or force is used in 
an extortionate context, it will always be possible to show that such 
conduct carried an implicit or explicit threat that a person would be 
subjected, in the future, to bodily injury or that property would be 
damaged unless the extortionate demands are met. Thus, the actual 
use of force or violelice designed to coerce another person to part with 
his property will, as a practical matter, still be covered under this 
section. That portion of the definition of extortion in the Hobbs Act, 
providing that the property be obtained from the victim "with his 
consent," has been eliminated as meaningless. Since it is clear that the 
property is s1ll'rendered against the will of the victim, it seems point-

1m See Uniterl ."{tates v. Narriella. :WR u.s. 280 (1969) ; Uniterl State8 v. Km'igiannis, 4110 
F.2rl 148 (7th Cir.), cert. denied, 400 U.S. 904 (]!liO) . 

• , See Uniterl State8 Y. Oerone, 452 F.2d 247 (7th Cir. 1971), cert. denied. '105 U.S. 964 
(1972). 

68 The concept of damal:inl: pronerty IR meau t to reach acts of physical damage to 
property Rllrh aq are pnnfshahle Hurler R1lbchaptpr A of this chapter. The broacler sropp 
of the Hobbs Act Involving economic loss or injury are brought forward in the next 
section as blackmail. 
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less to still refer to such act as a "consent" induced by, inter alia, actual 
or threatened force, violence, or fear. 

The term "property of anoth8r" is defined in section 111 to mean 
property in which a person or government has an interest upon which 
the actor is not privileged to infringe without consent, whether or not 
the actor also has an inb'>rest in the property. This definition has rami
fications with rpspect to the so-called "claim of l·ight" defense in which 
the actor alleges that he was merely seeking to repossess his own 
property.59 The term "property" is also given an expansive definition 
in section 111, in accordance with the broad construction placed upon 
the same concept uncleI' the Hobbs Act.GO 

With respect to the element of placing in fear, the Committee in
tends that existing law be continued, permitting evidence of the vic
tim's state of mind as proof of his fear and the reasonableness there
of.6l :M:oreovel', as to the threat aspect of the offense, subsection (b) of 
section 1724 expressly authorizes the introduction in a prosecution 
under this spction (as well as nnder certain parts of section 1723 ( a) ) 
of evidence concerning the reputation of the defendant in any com .... 
munity of which the victim was a member at the time of the offense 
chargpd, "for the purpose of showing that words or other method of 
communication (,l11plo~'ed as a means of obtaining the property in fact 
carried a threat." This provision, which is derived almost verbntim 
from 18 U.s.C. 894, also carries forward current practice under the 
Hobbs Act.62 

Subsection (b) of spction 1724 is particularly significant, since sec
tion1722, like the Hobbs Act and 18 U.S.C. SIN can be predicted to have 
extensive application to organized crime and other similar extortion 
sit.uat.ions where. not infrefjuently, fear is induced altllOugh few if 
any words are spoken. For example, if a known "hit" man is used to 
secure money or property, pxpress threats may be entil'ply unnecpssary, 
the reputation of th~ "hit" man (with the implicit th'pat carried by 
his prpsence) being Rl1fficien t to achipve the desired effect.63 

As indicated parlier, the Committee intends to carry fonvard in a 
slightly more narrow fashion the effect of the limiting constl:uction 
111aced upon the Hobbs Act in the Enmons decision to the effect that 
labor officials ,,'ere not covered for their extortionate activities against 
employers in the course of a labor dispute, if the objective sougllt was 
a permissible goal of collective bargaining. The Committee concluded 
that the best way to perpetuate this major thrust of Enmons was to 
provide for a bar to prosecution in circumstances involving a labor 
dispute. Accordingly, the 'Committee has eliminated from the defini
tion of the substantive offense itself the reference in the Hobbs 
Act to the "wrongful" use of force, violence, or threats, on which the 
8uprp111P Court majority predicatpc1 its holding, and intencls that in 
situationR not covered by section 1722 (b) this offense be given an inter
pretation consistent with its deliberately broad language. The design 

fiG See the discussion of this defense. i1l11'''', in connection with culpability. 
61 Rno T"'llitef7 ,C::+n+p,Q v. 'r!'n·"ia'»l) • . Qum'(1. nottl ~!l. [I t 107:;-1076. 
6t See e.g .. United StMes v. S;'rollc, 311 F.2d 277, 280 (3d eir. 1962), cert. denied, :l72 

U.S. !l;{o IlH(3): .Vic/~ y. Vlliteel State.~, 122 F.2d 660. 671 (8th Clr. lIJ40). (·ert. denied, 
314 U.S. 687 (1941): 0111'110 v. UlIitcel States, supl'a note 34, at 727; Unitecl States \'. 
[[eIlIlC(/II. 291 F. 2d 457 (2d Cir. ]961 \. 

62 See, e.g., United States v. Tropiano supra note 35, at 1081, and cases cited therein; 
fTnited· States v. 01lrc;0, 31 0 F. SUI!/). 351 (D. Coun. ] 970). As undc~ sectIon 1721. the 
Committee intends that the threat branch of this statute not require proof thni: the vIctim 
was actually placed in fear . 

.. , Contrast the National Commission's llroposai, which the Committee rejects. to define 
threat as "expressed purpose, however communicated." See Final Report. § 1741(k). 
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of this oilense is to prohibit the use of truly extortionate means to 
obtain property, irrespective of whether the property could legiti
mately have been ucquired in some other way. 

The Committee has chosen in subsection (a) (2) to continue the 
present Hobbs Act oilense of extortion by public servants under color 
of official right, without regard to proof of any actual or threatened 
force, violence, or fear . .As noted earlier, this oilense has proven in 
recell!; years to be of significant utility in ferreting out and punishing 
official corruptF111.G'1 Its retention, thercior, seems eminently justified. 
Although 110 elel'lt>nt of coercion is expressly included in the oilense, the 
C'oerciorL factor if; implicit in the misnse of public office,65 which nor
mally gives rise to an implicit threa,t (e.g. resulting from longstanding 
corrupt c11stom) that economic or other harm will result if a payment 
to the corrupt official is not made. As under present law, it is not in· 
tended to be necessary for conviction under .this oilense that the de
fendant actually possessed the power to perform the acts desired by the 
victim.GO Thr eJement thut the obtaining of property occur through 
a misuse of office, that is, wrongfully, is (as under the Hobbs Act) 
inherent in the crime; 01 ohviously, a propel' use of office to obtain 
property under color of official right would entitle the defendant to 
invoke> the drfense of exercise of public authority, carried Ior;varcl 
in section 501. 

B. Oulpability 
The conduct in section 1'722 is obtaining property by force or by 

t.hreatening or placing another person in fear that any person will be 
subjected to bodily injury Or kidnapping or that any property will 
be damaged, or obtaining property under color of officiall'ight. Under 
the rules of construction provided in section 303 (b) (1) , the requisite 
culpability level is "knowing," thus requiring proof that the oilender 
was aware of the> natnre of his conc1uct,Bs 

The element that the property obtained is "property of anothel ., )S 
an existing circumstance. Since no culpability stundard is specifiCl~ .,y 
prescdbed, tJle a.pplicable state of mind that must be shown is "reck
less," i.e., that the oilender was aware of but disregarded the substantial 
risk that the cirenmstaner (>xistecl.60 

The Committee believes that the overall cUlpab1litv reqnirements 
under this section are sufficient to deal appropl'intcl,Y \ .... it:h the situa
t,ions involving the so-called "claim of I'ight" defense, which the 
National Comm.ission proposed to c1efule for fl11 forms of theft, indud
ing extortion. Under the Commission's suggested definit.ion, it would be 
It defense to a. prosecution for extortion that the actor "honestly believed 
that he had a claim to the property or services involved w]lich he was 
entitled to assert in the manner which forms the basis for the charge 
against him." The Commission reasoned that if A and B are involved 
in an automobile a.ccident and A threatens to press criminal charges 
against B RhOlllc1 B refuse to pay for the damages to A's car, A. 
although teclmically guilt.y of theft if he obtains the payment (black-

.1 See. stron~l~' arl(uinl( for the Pl'(,RCl'vatlon of tilis dpfenSe as it Is currently embodied 
In the Code, u letter of Februnry 19. 1!l7G. from the then As~lstant Attorney General 
Richard Thornlmrgll to Senator John IJ. McClellan, reprinted in IIearings, pp. 9240-9241 . 

• 5 See. ('.g" F'lliled State.~ V. Ilatltallla,ll, supra note 30, at 393. 
O. See ["IIi/cd Stu+c.~ v. ][a/l, supra, note 'l!l. 
07 See. ('.g .. r'nited States v. Mazzei, slIlil'a notv 80, at 645. wllere the {'ourt stilted that a 

"violation of (18 U.S,C. 1951) may be made out by showing that a public official througb 
tile wrolW!:a USe of offiCe obtains property not due him or his office" (emphasis supplied), 

O. See section 302(b) (1). 
O. See sections 808(b) (2) and 302(c) (1). 

--l 
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mail as defined in the instant bill), should not be subject to a suc
cessful prosecution because "he was acting under a claim of right to 
the property and he believed that he was entitled to act as he did in 
order to get it.70 \,\'11ile not. disagreeing with tlll' particular result, 
the Coulluittee concluded that no such defense should be available 
where the criminal conduct is extortion, fiS here defined (i.e., threaten
ing or placing another person in fear that another person will be sub
jected to bodily injury or kidnapping or that any property will be 
damaged). 

A defense based on a similar claim or belief is affordC'c1. to the extent 
deemed appropriate, by the culpability requirements of the offense. 
Thus, if t.he defendant is unaware of the risk tllat the property 
he obtains is that of (mother and believes it is his, he has a defense to 
extortion-eyen though his belief was incorrect-because he lacks thC' 
requisite recldessness.cWhere, however, the defendant is a ware of a sub
stantial risk that the property may be that of another (in the sense that 
the other has an interest which the defendant is not privileged to in
fringe without consent) yet dif:l'egal'!ls that risk, then he would, and 
should, be guilty for threatening bodily injury 01' property damage 
in order to obtain the property. To afford a "claim of right" defense 
in this latter instance (even if tIle defendant honestly believed the 
property ,vas his alone) would be unjustified and would encourage 
individuals to forego legitimate means for pressing contested property 
or money claims in favor of more immediately effective illegitimate 
means. 
4. Em' to Proseoution 

The :bar to prosecution in subsection (b) of section 1722 states the 
careful balance struck by the Committee between the need to include 
an effective extortion statute in the new Federal Criminal Code and 
the need to avoid "working an extraOl~dinary dhange. in federal labor 
law [and] * * i: an unprecedented incursion into the criminal jurisdic
tion of the States," and to respect Congress' "traditionall'eluct[ance] 
to define as a federal crime conduct readily denounced as criminal by 
the Stutes." 7l • • 

To meet the. substantial concerns just noted, the bar to prosecution 
prohibits application of this provision to ]rubor disputes involving 
"legitimate collective barg11lining objectives" subject to the· exception 
to the bar described below. That phrase as used in subsection (b) en
compasses activities to secure non-corrupt l::tbor union objectives even 
if, as in Enmon8, those activities would violate other lmvs and excludes 
snch obj('ctiYes as efforts to obtain personal payoffs or payments for 
sllperfluous services. 

'Dhe exception to the bar stated in subsection (b) is intended to spell 
out. the exclusive cirrmnstances which may giv(' rise to a Federal ex
tortion prosecution involving unlawful conduct chat occurs during a 
labor dispute to achieve legitimate collective bargaining objectiv('f' Tn 
essence this exception adds two elements to the crime. First.. the gov
I?rnment must proY(' that the deIrndant engaged in conc1uct n.ga.inst t-lll' 

70 SP{, "'orkinI!' Pn"prs. n. 114,t It should he noter] thnt eyen for hlncklllnil of tllP non
"iolent tyne. the "clnlm of right" defense departs from present Federal law. See Unitcr/ 
."Itate.q y. PiP/latelli, MIIlI'n note 45. 

n TT'1Iitcll Stutcs Y. R1I1JI01l8. 410 U.S. 306. 411 (1073). 
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person which, if there were Federal jurisdiction, would be a felony 
under the code. This element requires an act and not a. mere statement 
or bhreat to act. Second, the government must prove tha.t the defendant 
acted not merely "knowingly" as that term is used in the code but with 
the preestablished intent to (a) cause death 01' severe bodily injury, and 
(b) by so doing to force acceptance of the union's demands. "Severe 
bodilY injury" means protracted disabling or disfiguring bodily injury 
that precincles the individual from gainfully working. . 

The Dh1'ase "clear proof", which has its origin hl Section 6 of the 
Norris-LaGuardia Act (29 U.S.C. Section 106), as used here imposes 
on the government the obligation to establish by cUred evidence that 
the conduct against the perSOll included in the exception was under
taken for the purpose specified therein. -Without such proof, violence, 
no matter hmy serious, during a labor dispute is outside tlle Federal 
extortion law. 

In order to reinforce traditional principles of federalism the bar is 
not overcome (and the Federal government maY not initiate an inves
tigation or prosecution of the illegal conduct) unless the Attorney 
General, Deputy Attorney Generr;l, or Assistant Attorney General for 
the Criminal Division certifies in writing that (a) the facts establish 
the existence of the additional elements of the offense required by the 
exception to the bar; (b) a Federal prosecution should be commenced 
under this section; and (c) for rcasons other than insufficient evidence 
the State refuses to proceed with a prosecution relating to the conduct 
against the person specified in the exception to the bar. Such a certifi
cation mnst he based on evidence obtained by or available to the State 
prior to the Federal government's involvement in the matter i how
ever, once the certification is made, this provision does not limit the 
Federal government's ability to secure and rely on additional evidence. 

In conformity with the general approach taken in the code, the bar 
to prosecution applies to both the f'nbstantive offense of extortion and 
the inchoate offenses found in chapter 10. ' 
5. J~t1'i8diotion 

Subsection (c) of section 1722 provides Frderal :jurisdictioh over 
an offense described in this section in a variety of circumstances. 

The first sucll circumstance exists if a circnmstance set forth in sub
section 1721 (c) (1) through (c) (7) (defining all but one of the juds
dictional bases for robbery) exists or has occurred. These bases are dis
cussed in relation to section 1721. and that discussion is applicable here. 
For the most part, the bases referred to carry forward the scope of 
current hws punishing extortion such as the HobbS' Act, 18 U.S.C. 
1951. Ho'weycl', incorporation here of the enumerated jurisdictional 
bases applicable to robbery is designed u,lso to eliminate present gaps 
in jurisdictional coverage over extortion which the Committee regards 
as irrn.tiona1. For example, although existing Jaw contains a~ elabo
rate statutory scheme applicable to the robbery of Federn,lly 1l1sured 
banks and other financial ini'ltitutions, there is no corresponding pro
hibition of extortion directed at such institutions. Because of the 
increased incidence of ~xtortion offenses, which often cannot currently 



653 Section 1722. 

be satisfactorily pl'osecuted,72 and the Committee's inability to perceive 
a reason for mtaining this potential hiatus in Federal jurisdiction, this 
subsection proposes to extend Federal cognizance over extortion of
fenses to instances where the property obtained is that of a national 
credit institution, 01' is in its care, custody, 01' control. Similarly, there 
seems no reason not to extend extortion jurisdiction to Federal enclaves 
(where jurisdiction for robbery offenses presently exists), rather than 
r~ly on the Assimilative Crimes Act concept to incorporate the dis
parate extortion provisions of State law. 

The second jurisdictional basis exists if the United States mail or a 
facility in interstate or foreign commerce is used in the planning, 
promotion, numagement, execution, consummation, or concealment of 
the offense, or in the distribution of the proceeds of the offense. This 
embraces the use of the mails jurisdiction of 18 U.S.C. 876 and 877, 
as well as the use of interstate or foreign commerce facilities juris
diction of 18 U.S.C. 875 and 1952.73 It is not deemed necessary to 
have a separate, express jurisdictional base for mere movement of the 
proceeds across a State or United States boundary in the commission 
of an offense in view of the broad additional comnierce coverage pro
vided by the incorporation by reference of paragraph 1721 (c) (5). 

The third jurisdictional basis exists if the offense is committed by 
It Feder[Ll public servant 74 [Lcting under color of office. This carries 
forward the jurisdictional purview of 18 U.S.C. 872 and 26 U.S.C. 
7214 (a) . 

The fourth predicate of Federal jurisdiction exists if movement of 
[L person across a State 01' Uflited St[Ltes bound[Lry occurs in the plan
ning, promotion, management, execution, consummation, or conceal
ment of the offense, or in the distribution of the proceeds of the offense. 
This carries forward the interstate travel bmnch of the Travel Act. 
18 U.S. C. 1952, as applicable to extortion. . 

The fifth nexus exists if the offense is committed by a person pre
tending to be a Federal public servant, a former Federal public serv
ant, 01' a foreign official,75 This in part carries forward the scope of 
18 U.S.C. 872 but expands that jurisdiction to include persons pretend
ing to be former Federal public servants or present foreign officials as 
wen as present Fedeml public servants. . 

The sixth circumstance arises if the offense is committed to collect an 
extension of credit, as defined in subsection 1806 (c). This carries 
forward part of the coverage of current 18 U.S.C. 894(a). 

The seventh circulllstance exists if the property obtained consists 
of any part of the compensation of a person employed in the construc-

"In such cases the robbery Jlrovlsion~ of 18 U.S.C. 2113(a) are often not applicable since 
the extortionist may not take the money or property directly from any "person." See 
United States v. Oulbert, 8upra note 28: cf. United State8 V. Marlll, 485 F.2d 1179 (8th Clr. 
1973), cert. denied, 416 U.S. 986 (1974). Moreover the lnrceny proviSion of 18 U.S.C. 
2113 (b) Is of lImlterl vnlue since, after directing that money be left at a designated drop 
some <l\sttlOce from the bank, the extortionist may not pick up the money. Likewise, many 
of these ofl'ensps are not sub1ect to prosecution under tbe limited Federal extortion 
statutes (18 U.S.C. 875 and 870). As a conseCjuence, the Hobbs Act. 18 U.S.C. 1951, has 
often been relied upon In ~twh cn~es. albeit with mixed resnlts. 'See United States v. Golau, 
supra note 37, but see Unitcd State8 Y. Oulbert, 8upra note 28; UnitccZ States Y. Beok, 
supra note 37. Under proposed section 1722(c) (I), the jurisdictional base that the money 
or proTJerty Is owned by or under the care. custody, or control of the Institution will be 
considerably easier to establish than the "afl'ectlng commerce" requirement of the Hobbs 
Act. 

73 It Is not necessary that such use be "substantial." See United State8 Y. Le Faivl'c, 507 
F.2d 1288 (4th Clr. 1974), cert. denied, 420 U.S. 1004 (1975) . 

.. The term "public servant" is defined in section 111. 
15 The term "foreign offiCial" Is defined In section 111. 
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tion, completion, repair, or refurbishing of a Federal public building, 
Federal public work, or a building financed in whole or in part by a 
loan or grant from the United States, and is obtained by threatening or 
placing any person in fear in relation to that person's employment. 
This continues coverage of public work kickbacks proscribed by 18 
U.S.C. 874 and parallels the National Commission's formulation in 
Final Report § 1740(4) (f) with certain minor exceptions. The phrase 
"in relation to that person's employment," used by the National Com
mission, has been incorporated. It is intended to cover both threats 
directed to the loss of employment and the "any other manner what
soever" language of 18 U.S.C. 874. While there are no cases interpret
ing the latter phrase, it is clear that although the threat need not 
involve the loss of employment, it nevertheless must have some rela
tionship to it (refusal to hire or promote, demotion, transfer to another 
project, less desirable assignment on the same project, etc.). If the 
extortion were not restricted to some aspect of the victim's employ
ment, jurisdiction would exist in every case so long as the victim was 
<>mloyecl on one of the projects enumerated in the statute.TO 

The eighth and last circumstance arises if the property is obtained 
by threatening or placing a person in fear in relation to any person's 
employment under a grant or contract of assistance pursuant to the 
Comprehensive Employment altd Training Act (29 U.S.C. 801 et seq.) 
or the Economic Opportunity Act of 1964, as amended. This carries 
forward the jurisdictional extent of 18 U.S.C. 665 (b) and 42 U.S.C. 
2703(b). 
6. Grading 

An offense under subsection (a) (1) is graded as a Class C felony 
(up to ten years in l)rison). This is somewhat below the maximum 
penalty presently provided in 18 U.S.C. 875-877, 894, and 1951, but 
aggregate penalties may be meted out if the offender carries a danger
ous weapon during the extortion offense (see section 1823), or if he 
commits certain crimes of violence (e.g., murder (section 1601) or 
maiming (section 1611)). All offense under subsection (a) (2), the 
"under color of official right" branch, is graded as a Class D felony 
(up to five years in prison). This is designed to recognize the fact that 
no proof is required that the property was obtained by means of a 
threat or placing of another person in fear. 

SECTION 1723. BLACKMAn. 

1. In General and Present F eaeral Law 
Blackmail is a property obtaining offense similar to extortion. It is 

defined in widely differing ways throughout the States, sometimes 
being limited to private persons (as opposed to extortion which in
volves public officials). Section 1723, however, is not designed to be 
limited to pri vate persons. It differs from extortion (section . 722) in 
the nature of the threat or fear-inducing conduct whic11 is used to 

7a S~e State," v. Unite(l Sta,teB, 562 F.2d 5S. 59 (1st Cir. 1976), with this clarification of 
the required relationship between the extortion and the employment. The Committee, how
ever, Intends to override tlJC ISla·ter court's holding that tile kickback Act does not apply 
to Independent contractors. Under this jurisdictional base such contractors are protected 
from pxtortion In relation to their employment to tlw Rfime extent as othpr empJOyee3. 

-----------------------------------------------------------------~ 
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obtain property. Whereas extortion is confined to the use of a 
threat 01' placing in fear that any person will be subjected to bodily 
injury or kidnapping or that property will be damaged, this section 
covers a threat or placing in fear that principally concerns non-violent 
conduct, e.g., accusing a person of a crime, adversely affecting his em
ployment, subjecting a person to economic loss, exposing a fact that 
will injure a person's reputation, or taking or withholding action as 
a public servant or causing a public servant to take or withhold s11cb 
action. 

Present Federal law contains a number of offenses which this 
section would replace, many of which were discussed in connection 
with the previous section. 

18 U.S.C. 873 punishes by up to one year in prison whoever, "under 
a threat of informing, 01' as a consideration for not informing, against 
any violation of any law of the United States, demands or receives 
any money or other valuable thing." 

18 U.S.C. 874 punisl1es by up to five years in prison whoever, by 
force, intimidation, or threat of procuring dismissal from employment, 
or by any other manner whatsoever, induces any person employed in 
n public works project financed in whole or in part by loans or grants 
from the United States to give up any part of the compensation to 
which he is entitled under his contract of employment. 

A similar statute, 42 U.S.C. 2703 (b), makes it an offense punish
able by up to one year in prison to induce any person to give up any 
m~mey or thing of value to any person by threat of procuring the dis
mIssal of any person from employment or of refusal to employ or 
renew a contract of employment in connection with a grant or con
tract of assistance under the Economic Opportunity Act of 1964. 

18 U.S.C. 875. 876. and 877 contain a two~year felony pro
vision proscribing identical conduct but geared to the protection of a 
different jurisdictional interest. Thus, 18 U.S.C. 875 (d) prohibits 
the transmission, with intent to extort, of a communication in inter
state or foreign commerce containing any "threat~.) injure the property 
or reputation of the addressee or of another or the reputation of a 
deceased person. or any threat to accnse the addressee or any other 
person of a crime." 18 U.S.C. 876 and 877. prohibit the same conclurt 
where, t.he C'ommunicrttion is sent via the domestic or foreign mails.77 

The Hobbs Act, 18 U.S.C. 1951, which was discussed at length in 
relation to the previous section, punishes blaclanail to the extent that 
it has been held to encompass placing persons not only in fear of 
personal injury or property damage but also in fear of economic loss 
or injury to their b11s111 es8 01' profes8ion.78 Jurisdiction is linIced to 
obstrnction, delay, or effect upon commerce, or the movement of any 
article or commodity in commerce "in any way or degree." 

18 U.S.C. 872 penalizes by up to three years in prison whoever. 
being an officer or employee of the United States, or representing 
himself to be the same. under color or pretense of office. commits or 
attempts to commit an "act of extortion." The penalty decreases to a 

17 Slnr~ thrsr stntures nrr not i1irrrtrrl to tIle ohtninlnl! of property hut nunlsh til(! more 
inchoate ronnuct of commllnlcntlnl! the thrent. with Intent to extort, they wouln be carried 
forward under sectIon 1001 (Criminal Attempt) as an attempt to commit blaclcmuil under 
th Is Rectlon. 7. See, e.g .. UlIitelL ,states Y. TI'opiallo, 8u.pra note 35: Ullitec7 .stateR Y. A <ldoniz;o. 4r,1 
F.2d 49 (3d Cir. 1971), cert. denied. 405 U.S. !}36 (1912). 

'-------------------------------------



Section 1723. 656 

maximum of one ye!tr in prison if the value of the property obtained 
does not exceed $100. . 

26 U.S.C. 7214(!t) punishes by up to five years in prison !tny officer 
or employee of the United St!ttes' acting in connection with any 
United States revenue l!tw "who is guilty of any extortion or willful 
oppression under color of law." The term "extortion" in the !tbove two 
statutes has not been uuthorit!ttively construed and may include con
duct defined in this section as bl!tckm!til. 

18 U.S. C. 894 (!t) (1), discussed !tt length in the analysis of the 
preceding section, puuishes by up to t,Yeuty years in prison whoever 
lmowingly p!trticip!ttes in !tny way in the use of any extortionate 
means to collect or !tttempt to collect an extension of credit. The term 
"extortionate means" is defined in 18 U.S.C. 891 as a means which 
involves the use, 01' an express or implicit threat of use, of violence 01' 

other crimin!tl means to cause harm to the person, reputation, or 
property of any person. 
~. The Offense 

A.. Elements 
Subsection (a) of section 1723 provides that a person is guilty of an 

offense if he "obtains property of !tnother by threatening or placing 
another person in fear th!tt any person will" act in the manner de
scribed in six enumemtedllamgraphs. The l!tnguage is phrased to par
allel th!tt of section 1722, and the discussion there of the elements 
"property of another" and "threatening or placing another person in 
fear" are applicable in this context. 

Paragraph (1) proscribes the obtaining of property of another by 
threatening or placing another person in fear that any person will 
"engage in conduct constituting a Fedeml, State, or locf.l1 crime other 
than a crime described in section 1722." This is conceptually similar to 
the current proscription of 18 U.S.C. 894( a) which punishes the use, or 
threat of the use, of any criminal means to collect an extension of 
credit. Under proposed section 1723, any property, not only an exten
sion of credit, is the item subject to blackmail. As stated before, this 
paragraph complements the prior section dealing with extortion. ,Vhen 
the crime committed or threatened is kidnapping or involves the inflic
t.ion of bodily injury, prosecution will be nnder section 1722, thus 
reserving this sl'ction for threats or placings in fear concerning other 
kinds of criminal conc1nct.70 

Paragraph (2) punishes the obtaining of property of another by 
thrl'atening or placing another person in fear that any pl'r80n will 
"accuse any person· of a Federal, State, local, or foreign crime." This 
carries forward the essential prohibitions of 18 U.S.C. 873, as well as 
the branches of 18 U.S.C. 875, 876, ancl877 dealing with ac:cusations of 
a crime. 

Paragraph (3) punishes the obtaining of property of another by 
threatening or placing another in fear that any person will procure the 
dismissal of any person from employment, 01' refnse to employ or 
renew a contract of employment of any person. This brings forward 

7. The ronc1nct mnst constltnt~ n "crime" ns defined in section 111. Thus, obtniningo 
propcrtr bl' n thrent to engnge in conduct constituting' n nwr~ Infrnctlon (c.g' .. n shnp]r 
tr~spnss (sertlon 1713» clo~s not "Iolnt~ this section. 
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the offenses in 18 U.S.C. 874 and 42 U.S.C. 2703 (b). This paragraph 
does not prohibit the enforcement of conditions of employment such 
n::i t.ll(' payllH'nt of nnion clues and initiation fees. so 

Paragraph (4) proscribes the obtaining of property of another by 
threatening or placing another person in fear that any person will 
"improperly subject any person to economic loss or injury to his busi
ness or profession." This carries forwal'd, for purposes of section 
1723, the present reach of the Hobbs Act, 1<..1 U.S.C. 1951, as interpreted 
by j u~licial decisions. It is designed to make clear that this section 
does not reach legitimate activity, such as strikes, boycotts, or picket
ing activity undertaken in support of snch objectives as increased 
wages or impro\'ecl working conditions for employeefi.81 

Significantly, subsection 1724 (b) 'Provides that, in a prosecntion 
under paragraphs (1), (3), or (4) of this subsection, the court may 
permit the mtroduction of evidence concerning the reputation of the 
defendant in any community of which the victim was a member at the 
time of the offense charged "for the purpose of showing that words or 
other method of communication employed as a means of obtaining the 
property in fact carried a threat." As pointed out in connection with 
section 1722 (Extortion), this 'provision codifies existing statutory 
and case law under 1R U.S.C. 894 and1D51 (cllrried forward herein 
in paragraphs (1) and (4)). Only the application to paragraph (3) 
represents a possible expansion of current. law, but one which the 
Committee deems justified by the strong policy of protecting the em
ployees covered by section 1722 (c) (7) and (8) 82 frol11 extortionate 
inroads on their salaries. 

Paragraph (15) prohibits the obtaining of property of another by 
t.hreatening or placing another person in fear that any person will 
"exnose n secn't 01' publici7.e an nssertr.rl fact. whether true 01' fn.Ise, 
with intent to snh;ect. any person. living 01' dend, to hn.tred, contempt. 
or ric1irule. or to impnir his personal. financial, professional. or busi
ness reputn.tion.: l This carries forward the threat to reputn.tion aspects 
of 18 U.S.C. 875. 876, n.nd 877. hnt clarifies the clements of those 
offenses. 

Paragraph (6) pl1nishrs t.he obtaining of property of another by 
threatening 01' plaring nnot.hel· person in fear thn.t any ]1erSOn will 
"take 01' with old ollicinl action as n public servant. or cause a public 
::;ervllnt to take or withhold official [lction." 83 TJlis continues the es
sential proF'criptionfl of 18 U.S.a. 872 n.nd 26 U.S.C. 7214: (a). The term 
"official n.Gtion" is rlefined in section 111 to mean a "decision, opinion, 
recommendation. ;nc1gmcnt, Yote, or other conduct involving an exer
cise of discretion b~r n puhlic srrvn.nt in the course of his employment." 

B. Oulpability 
The conduct in this section is obtaining property by threatening 

or placing another person in frar thn.t. nny nel'son ,,:m enrrage in n.n~r 
ofthe types of acts enumerated in paragrn.phs (1) through (6). Sincr 
no culpability level is specifically designated, the n.ppHcable stn.te of 

'" ~C~ rnitecl Flta.tcH v. Cnrbolll', BIt/J/"U note fil. 
M Sec Mction 1324 and the c1isclIssion of "imnroperlv" in thnt context. 
"" 'rhe jllrisrlictionnl sniJsectlon of this section limits the npplication of l1arngrnph (3) 

to slll'h employees. 
sa This lnnglla/!e nnd that of the preceding pnrn/!rnph is derived from thp l'Pl'omll1pnrlntion 

of the Nationnl Commission. See Finnl Report. § 1617 (1) (c) nnd (d). 
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mind that must be proved is at least "knowing," i.e., that the offender 
was aware of the nature of his conclucLs4 

The element that the property obtained is "property of another" is 
an existing circumstance. Since no culpltbility standard is specifically 
prescribed, the applicable state of mind that must be proved is, at a 
minimum, "reckless," i.e., that. the offender was aware of but dis
regarded the subst:antial risk that the property was 'Of the type referred 
to.a5 

In paragraph (5), the clause beginning with the words "with intent" 
states the particular purpose with which the conduct there described 
(i.e., exposing a secret or publicizing an asserted fact, whether true 
or false) must be shown to have been engaged in. 
3. De/ewe 

Subsection (b) provides that it is a defense to a prosecution under 
this section, other than a prosecution under subsection (a) (1), that 
the defendant: (1) reasonably believed his conduct to be justified; 
(2) intended solely to compel or induce the other person to take law
ful and reasonable action to prevent or remedy the asserted wrong 
that prompted the defendant's conduct; and (3) with respect to an 
offense under subsection (a) (2), reasonably believed that the threat
ened accusation was true. 

As indicated in the discussion of tl1e previous section, this defense 
(which is not included for the crime of extortion) is intended to provide 
a type of "claim of rigllt" defensfl for certain kinds of threats arising 
out of and relating to a bona fide dispute between parties where the sole 
intent of the accused was to compel or induce the other party to take 
legal and reasonable action to prevent or remedy an asserted wrong. 
The defense is not avai1able under paragraph (1), involving a threat 
or placing of another in fear that any person will engage in a crime. It 
would apply in a limited way to a situation, for example, where a party 
to an automobile accident threatens to press criminal charges against 
the other party (whom he 'IJeHeved to have committed an offense relat
ing to the ar.cident), unless the other party promptly paid for the 
damage to his cal'. It wou1d J.}so apply to a situati.on where a housewife 
in an apartment infested by roaches threatened her landlord that she 
would send pictures of the ronches to a newspaper of interstate cir
culation lIDless the exterminators were called. Other ilIustratiom; 
would include a situation in which a person threatened to picket a 
store unless the proprietor refunded money paid by the defendant for 
allegedly defective goods. "'\Vhere, by contrast, the party making the 
threat had no honest complaint of his victim and iRsued the threat 
only to coerce the other party into parting with his property, the de
fense would not lie, since the 'defendant could not "reasonably" believe 
his ·conduct to bl' justified.s6 anc1 thl' maker of the threat wonld be 

B·' See sections !lO!l(b) (1) and 302(1). In parngrtlph (1), llOwever, there is no need to 
prove any state of mind as to the fact that the eO)louct constituted a crime, only thllt the 
actor knew he was engaging in the conc1uct. See sectior. 303 (d) (1) (A). 

at. Ree sect'ons ;{O!l(h) (2) and !l02(c) (1). The term "property" and "property of another" 
are more fully (lIscussec11n relntIon to theft. section 1731, b,/I'a. Thnt discussion is applica
ble here. 

M The nrb'prb "rensOIwblv," which did not appear In parlier versions of the bill, hns 
been added to pern,it an ob.iep~ive assessment of the defenflnnt's conflllct. As pre,·iotlsl;r 
drafted without the modifying term. the r1efenM was snbject to abuse since on1~- the 
genuineness of the rlefendant's helief in the legitimacy Of his artions was .nt issne. anel 
the government would Ilave little basis in most installces to dispute the bonn fides of 
his belicf. 

~---------------------------------------
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guilty nnder this section.87 Nol' would the defense apply to threats 
unrelated to the bona fide claim asserted by the defendant, such as 
threatenin~ a landlord with exposure of embarrassing personal affairs 
in order to coerce him to respond to the complaint about roaches. To 
a limited extent, therefore, the defense retreats from the decision in 
Pignatp,ZZi, supra. 

A somelvhat comparable nr0V1SlOn, which was included as an 
affirmative defense to the National Commission's proposed criminal 
coercion offens(,.88 was strongly critjcized by bar and COl1SUlllC'r groups 
as likely to han~ a chilling effect. on legitimate activity.89 The Com
mittee, apart from refining the elements of the defense as compared 
with the National Commission version, has transformed the defense 
from an "affirmative" one to an ordinary one. This has the effect of 
removing the burden from the defenclan't d proying the elements ~rf 
the <1efe11s(' by a preponclPl'unce of thp e,-ic1encp.oo Rather,.all that ,vl11 
be required is that the issues comprising the defense h(~ snfficiently 
raised; the prosecution wHl then havp the burden of disprovhlg the 
defense beyond a reasonable doubt. Although the Committee is aware 
that this may pose particular prosecutive difficulties in light of thE' 
focus of the defense on the defendant's subjective belief and intent, it 
deems this allocation of the burden of proof warranted in order to 
counteract the inhibiting effect 0n legitimate activities whkh might 
flow from a contrary characterization of the defense as "affirmative." 

The Committee also considers that its formulation is an improve
ment over the provisions of section 1723 of S. 1400, which required 
that a threat to impair personal, professional, or business reputation 
be made "unjustifiably." and that any taking or withholding of official 
:wt.ioTl or the causing of either of the same be clone "unjust.ifiably" for 
the stntnte to npply. The quoted term is less precise tho,n the (lefense 
set fort.h here in subsection (b). Moreover. by not ma king the "justifi
ability" of t.he conduct an element. of the offense, thl' reCJuirements of 
proof have been streamlined so that lack of just.ification need not be 
negatived in every case. 
~. .J7lrisdiotion 

Snbsection ((1) provides t.hat there is Federal jnrisdicHon over an 
nffpns(' lmder this sPl'tion in threE' eircllmstnnces. 

The first arises if a circumstance specified in section 1721 (c) (1) 
through (c) (7) or section 1722(d) (2) through (d) (8) exists 01' ho,s 
occurred. These references bring forward the same scope of covemge 
as applies to the extortion offense in the preceding section. Since the 
onlv difference between extortion o,nd blackmaif as defined in this 
section. is the type of harm tl11'eatened or inflicted by the defend
ant to obtain the property of another. no less jnrisc1ictional.cover.age is 
warmnted for the latter offense than for the former. The chsenSSlOn of 
the jurisdictional bases in connection with section 1722 is applicable 
here. 

87 ~p~ P I!., TiP"H ,'. UnitelT ,stlltes, 126 F.2d lRl. 1892 (8th Cir.). cert. denied. :116 U.S. 
694 (1942) (threat by defendant to distribute an "educational" pnmphlet c()ncernin~ 
dan~ers of conkine; with aluminum unless he recei\'ecl contribl1tlon~ from the aluminum 
ns~ociat'on. held to constitute an offense under a forerunner of 18 n.s.c. 875) ; see nlso 
Wnrkin/! Pnpers, p. 844. 

S8 Ree Flnnl RenOl't § 1617; Workinl! Papers. PD. 843-845. 
Rn See th!' testimony of Richard A. Gi\'en~. Hearings. P. 1u57. 
no Re!' d!'finition of "nflil'matll'P defpn~o" in section 111. 
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The second and third circumstances exist if the fear in subsection 
(a) (1) or (a) (2) involves a Federal crime, or if the fear in subsection 
(a) (6) involves Federal official acti on. A statement of these additional 
bases is necessary in order to permit this section to implement its 
specific prohibitions regarding such offenses. 
5. Grading 

A complicated grading structure, virtually identical to that for theft 
(section 1731), has been provided for this offense, based principally on 
the val ne of the property obtained. Under S11 bsecti.on (c), an offense 
described under this section is a Class C felony (up to ten years 
in prison) if the property has a value in excess of $100,000. It is a 
Class D felony (up to five years in prison) if the property has a value 
between $500 and $100,000; or if, regardless of its value being $500 or 
less, the property is of various specified types.Ol An offense under this 
section is a Class A misdemeanor (up to one year in prison) if the 
property has a value between $100 and $500 and a Class B misdemeanor 
(up to six months hl prison) in any other case. The Committee does not 
intend these grading classifications to be exclusive so as to limit prose
cutorial discretion. On the contrary, if an offense (for example) in
volved propelty of a type specified in subsection (c) (2) (B) but which 
was also of a value in excess of $100,000, it is the Committee's intent 
that eitlw1' level (Class C or D felony) of the offense, or both, COllld 

be charged, and conviction could be had on the highest grade estab
lished by tIle evidence. The Committee considers the above scheme 
to be an equitable way to grade the offenses in this section, which deal 
principally with peaceful, albeit criminal, methods of obtaining prop
erty. Similar offenses in present Federal law range from up to twenty 
years in prison (18 U.S.C. 894,1951) to one year (e.g., 18 U.S.C. 873). 
and at least one section uses a petit-grand larceny approach to grading 
(18 U.S.C. 872). 

SECTION 1724. GENERAI, PROVISIONS OF SUBCHAPTER C 

This section contains special definitions, a proof subsection, and 11 

defense precluded for this snbchapter. 
Under subsection (a), three terms used in grading the offense under 

section 1723-"coullterfeiting implement", "forging implement," and 
"written instrument"-take on the defulitions set forth in section 
1747. Accordingly, "conntt'deidng imnlt'ment" means an engraving, 
plate, hub, stone, paper, too], die, mold, ink, photograph, negative, 
or other implement or impression designed :£01' or suited for the mak
ing of a counterfeited wl'itten inshl1ment. "Forging implem~nt" 
means any engraving, plate, etc., designed for 01' suited for the mak
ing of a forged writtt'll instrument. "vYritten instrument" means (1) 
a security; (2) a commercial paper or document, 01' other commercial 
instrument containing written 01' printed matter or its equivalent; 

0, I.~., a firearm. ammnnition, or n destructlye d(,yjce: a motor vehicle, ycssel, railroad 
vehicle. or airrrnft: a rN'ord 01' other (locnment ownerl liv. or nnrler the care. custorly. Or 
control of. the Unitec1 Rtat('s; a counterfeiting or forging implement clcsignerl for the making 
of It written instrument of the UnltNl States; a key or other implement c1esi~npd to proylc1e 
Ilrress to mnil or ''''onnrt'' o'''ne(l l'y. or 11nOer thio rfl"e. cllstody, Or rontrol of. til<' United 
States; or mall other tlmn a newsllUper, magazine, circular. or ac1yertislng matter. Man)' of 
the "hO\'e terms a"e defined in ~ection 111: the terms "counterfeitin~ implement" and 
"written instrument" OI'C Rtatecl In section 1724(a) to llllye the meanings set forth. reo 
~!leetlycly, in sectloa 1747 (b) and (i). 
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and (3) a symbol or evid.ence of vaJue, right, privilege, or identifica
tion that is capable of being used to the advantage or disadvantage of 
any person. 

Subsection (b) permits proof concerning the reputation of the de
fendant for certain purposes in a prosecution under section 1722 or 
1723 (a) (1), (3), or (4). This evidentiary provision has been discussed 
in connection with those sections. It should be pointed out that this 
proof pl'Ovision has no application to the bar to prosecution under 
1722 (b) because the bar requires an act against the person and does 
not cover mere statements or threats. 

Subsection (c) provides that it is not a defense to a prosecution 
under section 1722 or 1723 that the defendant, by the same conduct, 
also committed an offense described in section 1321 (Wituess Bribery), 
1322 (Corrupting a Witness 01' an Informant), 1351 (Bribery), 1352 
(Graft), 1353 (Trading in Government Assistance), 1354 (Trading 
in Special Influence), 1355 (Trading in Public Office) , or 1731 (Theft). 
This provision, which is derived from New York law, is explained in 
this report in connection with section 1321, and that discussion should 
be consulted here. It is designed to obviate a potential problem under 
this proposed Code concerning' a technical defense which Federal 
courts have uniformly rejected with respect to current comparable 
statutory provisions. 

SUBOHAPTER D.-THEFT AND RELATED OFFENSES 

(Sections 1731-1739) 

This subchapter deals with offenses involving theft and theft-related 
activities. At present, there are approximately one hundred Federal 
statutes purporting to deal with the misappropriation of property be
longing to another. The purpose of this subchapter is to consolidate and 
simplify these existing statutes and to propose in their stead a rela
tively straightforward group of sevp.n sections covering crimes that 
may broadly be denominated as "thef!;" and "fraud." 

Section 1731 collects in one section most of the common forms of 
theft, such as larceny, embezzlement, fraud, false pretenses, and the 
like. Section 1732 creates a new offense covering trafficking in stolen 
property. It is designed to create a distinction between the trafficker in 
stolen goods (the so-called professional "fence") and the individual 
who receives stolen goods for his own use. The trafficker is subject to 
a sentence equivalent to that for theft of the same property whIle the 
receiver is subject to a sentence one grade lower. Receiving stolen prop· 
ertv is eoverpo in section 1733. 

Sedion ln4 essentia1lv simplifll's and reenacts the current mail and 
wire fraud statutes. It also creates a new offense, based on a Senate
passed bill, of engaging in a pyramid sales scheme. The next sections 
are more specific in coverage. Section 1135 deals with banln'uptcy 
fraud; section 1736 covers conduct that fraudulently interferes with 
a security interest held by another individual; sections 1737 and 1738 
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reenact, inter alia, the fraud provisions of the Federal Insecticide, 
Fungicide and Rodenticide Act of 1972, the Housing and Urban De
velopment Act of 1970, the Interstate Land Sales Full Disclosure Act 
and the copYl'ig;ht JawR. Finally, section 1739 contains definitions of 
the major terms used in subchapter D and also sets forth provisions 
relating to proof of certain elements of the offense. 

SECTION 1731. THEFT 
1. In GeneraZ 

This section is the proposed Code's general prohibition against theft 
in all its many :forms. Section 1731 epitomizes probably more than any 
other section the advantages to be gained by a thorongh revision of 
the Federal criminal laws. There are several score statutes in existing 
law covering theft, each describing the offense in its own terms and 
setting forth its particular jurisdictional nexus usually in the descrip
tion of the offense. Furthermore, the grading of the offenses is, con
servatively speaking, less than uniform. As the National Commissioll 
explained the bewilderment ~resellted by existing law: 1 

Present Federal law includes a wide and unmanageable 
variety of overlapJ?ing- and confusing terms to deal with vari
ous forms of acqmsitlve conduct-"embezzle," "steal," "pitr
loin," "convert," "conceal," "retain," "talre," "carry away," 
"abstract," "misapply," "use," "buy," "secrete," "possess," 
"receive," "obtain by fraud or deception," "take by device, 
scheme, or game," "obtain, dispose oi, commit or attempt an 
act of extortion"-and so on at considerable length. Such 
variety adds nothing but color to the law, and at the same time 
builds in serious disadvantages. It is practically impossible to 
develop an overview of the kinds of conduct reached by Fed
eralla w, for the purpose of measuring the extent to which it is 
in accord with modern eCOllOmic circumstances or for the pur
pose of assuring consistency of sanction for comparable 
conduct. 

Such diversity is an open invitation to the technical de
fense - to the argument that "the indictment charges stealing 
but what I was really doing was purloining and therefore my 
conviction should be reversed.:' There are undoubtedly hid
den gaps in coverage as well, gaps which would be apparent if 
there were some consistency 'Of language and approach. 

Section 1731 consolidates in a single provision the conduct pro
hibited by the current statutes dealing with forms of theft. The pur
pose of the section is to simplify and unify in one section all of the 
forms of conduct covered by the colorful list of words used in present 
Federal Jaw. Except in one or two instances, most notably by the 
creation of jurisdiction over theft from federally funded programs 
generally, there is no intent measurably to alter the present scope 
of Feclerallaw in this respect, except to follow the lead of other mod
ern reform efforts to make criminal the theft of services as well as 
property. Thus, where it can be supported by a fair reading of the 

1 Working Papers, P. 914. 
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section, the theft provision should 'be construed to be at least as inclu
sive of the various forms of theft as the statutes now in effect. 

Another major reform also sought to be accomplished by this pro
vision - as elsewhere throughout the Code - is the separation of the 
jurisdictional nexus from the description of the offense. The list of 
jurisdictional bases in subsection (c) is intended to cover the scope of 
jurisdiction of each of the existing theft or theft-related provisions 
replaced by this section. 
~. PresentFederalLaw 

Current Federal statutes in the theft area may be conveniently 
grouped into different categories, as follows. 

A. Statutes covering theft of property owned by, or in the care, {l/UJ

tody, and control of, the Government 
(i) 18 U.S.C. 285. This statute makes the unauthorized taking of 

any paper representing a claim against the United States a crime, 
whetli~r or not the claim has been paid in part or in whole. The section 
also prohibits the presentment of any such paper for payment. Both 
acts subject the offender to a term of imprisonment of not more than 
five years. 

(ii) 18 U.S.C. 64:1. This section inter alia, makes it a crime to steal, 
purloin, or Imowingly convert "any record, voucher, money or thing 
of value of the United States," or knowingly to receive or conceal 
such property. If the value of the property does not exceed $100, the 
offense is a misdemeanor, punishable by incarceration not to exceed 
one year. If the value of the property is in excess of $100, the penalty 
is imprisonment for up to ten years.2 

(iii) 18 U.S.C. 64:2. This enactment covers the theft of items that 
can be used for counterfeiting. It prohibits wrongfully taking either 
tools or materials used in the making of notes, certificates, stamps, or 
currency of the United States, for the purpose of counterfeiting. The 
offender is subject to imprisonment for not more than ten years. 

(iv) 18 U.S.C. 657. This is the basic banking institution embezzle
ment statute. It makes it a crime for an officer, agent, or employee 
to take funds belonging to a lending, credit, or insurance institution 
of the United States, or any private lending, credit, or insurance in
stitution which is authorized under the laws of the United States or 
the accounts of which are insured by an agency of the United States. 
If the value of the property taken is less than $100, the offense is a 
misdemeanor punishable by imprisonment for not more than one year. 
n the value of the property taken exceeds $100, the offense is a felony 
pUllishable by up to five years in prison. 

(v) 18 U.S.C. 658. This Jaw differs from section 657 not in thrust 
but in scope. It makes it a crime to take any property which has been 
mortgaged or pledged to a farm credit agency of the United States 
Government, or to a production credit association or a bank for co
operatives. Violatioll carries a penalty of imprisonment for not more 
than five years. 

"In a seminal opinion deal!ng with 8cienter in criminal statutes the Supreme Court held 
that intent to steal or convert thu property (i.e .. belief that it belonged to another and was 
not abandoned) is an essential element under this statute. See ilIorissette v. United states, 
342 U.S. 246 (1952). 
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(vi) 18 U.S.C. 1702, 1704, 1706-1710, and 1721. These statutes all 
deal with theft of the mails. Section 1702 makes it a crime to take or 
open any correspondence in the custody of the Post Office before its 
delivery to the named addressee, with the purpose of obstructing cor
respondence or to invade the privacy or another. The penalty IS im
prisonment for not more than five years. 

(vii) Section 1704 makes it a crime to take or deliver a key which is 
designed to fit any lock used by the Post Office Department or Postal 
Service to secure mail. The offense is punishable Iby imprisonment for 
not more than ten years. 

(viii) Section 1706 makes it a crime to damage a mail bag with 
intent to steal mail contained therein. An offender is subject to im
prisonment for not more than three years. 

(ix) Section 1707 makes it a crIme to take allY property which is 
used by the Postal Service. If the property has a value of les'S than 
$100, t-he offense is punishable by imprisonment for not more than 
one year. Otherwise, the offense is a felony punishable by imprison
ment not to exceed three years. 

(x) Section 1708 makes it an offE'nse to take any letter, post card. 
or package from the mails, or Imowingly to receive such stolell prop
erty. The penalty is imprisonment for not more than five .fears. 

(xi) Section 1709 makes it a crime for any officer or employee of tJ1e 
Postal Service to take any mail entrusted to his possession. An offense 
is punishable by imprisonment for not more than five years. 

(xii) Section 1710 ptillishes by up to one year in prison any officer 
or employee of the Postal Service who talms newspapers from the 
mails. 

(xiii) Section 1721 makes it a crime for an officer or employee of 
the Postal Service to sen or pledge postagH stamps entrusted to his 
care, except as authority by law or departmental reg·ulations. Un
lawful conduct includes the use of stamps to pay a debt or to purchase 
merchandise, and sale of stamps at a higher or 10wer price or at an 
unauthorized location. The penalty is imprisonment for not more than 
one year. 

(xiv) 18 U.S.C. 1851-1854. These laws deal with theft of certain 
natural resources found on United States property. Section 1851 makes 
it a crime to mine or remove coal from lands of the United States with 
wrongful intent to appropriate. Punishment is fixed at imprisonment 
for not more than one year. 

(xv) Section 1852 makes it a crime to cut, remove, or wantonly de
stroy any timber growing on public lands 01' the United States, or 
knowingly to transport any timber so cut. The section does not pre
vent a miner or farmer from clearing land or using timber to make 
necessary improvements. Violations are punishable by imprisonment 
for not more than one year. 

(xvi) Section 1853 makes it It crime nnlaw'fnl1y to cut or wantonly 
destroy any tree growing on any land of the United States or upon an 
Indian reservation. A violation is punishable by imprisonment for not 
more than one year. 

(xvii) Secti0ll 1854 prohibits both cutting or boxing any tree on 
United States land for the purpose of obtaining pitch or turpentine 
and receiving such substances with the knowledge that they have been 

. '. 
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tUllawfully obtained. An offense is punishable by imprisonment for not 
more than one year. 

(xviii) 18 U.S.C. 2071. This statute covers the co:r:cealmen~, r~lT!-0val, 
or mutilation of any racol'ds or documents filed WIth any JUdICIal or 
public officer of the United States. Subsection (a) makes it a crime 
for anyone to engage in such conduct, while subsection (b) specificn1'ly 
punishes persons having custody of such papers who engage in the 
proscribed conduct. The penalty is imprisonment for not more than 
three years, plus possible forfeiture of office and disqualification from 
holding futme office jf the offense is under subsection (b). 

(xix) 18 U.S.C. 2233. This enactment makes it a crime for anyone 
forcibly to rescue any property seized by an oflicer o~ the United States 
pursuant to any revenue law, or by a search and seIzure. An offender 
is subject to ilnrrisonment not to exceed three years. 

(xx) 18 U.S.C. 2197. This law imposes a penltlty of not more than 
five years' imprisonment upon wl10ever steals or knowingly possesses 
a license, certificate, or document issued to vessels, officers, or seamen 
by the United States. 

B. Statutes coveri'l1(/ embezzlement 01' misapplication of money 
o'Wned by, or under the care, custody, or control of the United States 

Nineteen stntutes deal with the embezzlement or misapplication of 
money owned by or under the control of the United States. By and 
large, the >:tatutes differ only with respect to the office of the actor or 
the type of money embezzled or misapplied. 

(i) 18 U.S.C. 1.53. This statute makes it a crime punishable by up to 
five years' imprisonment for a trustee, receiver or officer, inter alia, to 
embezzle any property belonging to the estate of a bankrupt. 

(ii) 18 U.S.C. 332. This law makes it a crime for any officer or em
ployee to debase United States coinage, to alter an official scale, or to 
embezzle metals used for coinage or coins. The section prescribes a pen
alty of imprisonment for not more tl1an ten years. 

(iii) 18 U.S.C. 641. This statute imposes a maximum penltlty of ten 
years' imprisonment for, inter alia, embezzlement of Itny record, money 
or thing of value of the United States. If the value of the property is 
less than $100, the offense is a misdemeltnor punishable by imprison
ment for not more than one year. 

(iv) 18 U.S.C. 643. This enactment provides that any officer, agent, 
or employee of the United States who receives public money, which he 
is not entitled to retain as sltlary, is guilty of embezzlement if he fails 
to render an account for it. The maximum penalty, if the value of the 
money does not exceed $100, is imprisonment for not more than one 
year. Otherwise, the penalty is up to ten years in prison. 

(v) 18 U.S.C. 644. This enltctment makes it a crime for a bank offi
cial to receive an unauthorized deposit of public money, or to use 
public deposits for a purpose not prescribed by law. Such embezzle
ment is punishable by not more than ten years in prison, unless the 
value of the money embezzled does not, exced $100, in which case the 
offense is a misdemeanor punishable by up to one year's imprisonment. 

(vi) 18 U.S.C. 645. This statute provides that any officer or em
ployee of a United States court who unlawhlly retains any money 
eoming into his possession by virtue of his office IS guilty of embezzle-
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ment. The penalty is not more than ten ye:1rs in prison, unless the 
amount taken is less than $100, in which case the offense is punishable 
by imprisonment for up to one year. 

(vii) 18 U.S.C. 646. This statute provides that a court officer who 
fails to deposit promptly any money belonging to the registry of the 
comt is guilty of embezzlement. An offender is subject to im.prison
ment for not more than ten years, unless the amount taken is less 
than $100, in which event the offense is a misdemeanor punishable 
by llnErisonment for up to one year. 

(vili) 18 U.S.C. 647. This section makes anyone receiving a loan 
from a court officer liable £01' embezzlement if that person Imows 
that the money involved belongs to the registry of the court. The actor 
is subject to the same penalties as the offending court officer under sec
tion 646. 

(ix) 18 U.S.C. 648. This statute makes it a crime for a person to mis
use public funds over which he was given custody by an Act of Con
gress. An offender is liable to imprisonment for not more than ten 
years unless the amount of money taken is less than $100, in which 
case, the penalty is imprisonment for up to one year. 

(x) 18 U .S.C. ~49 (a). This law provIdes that anyone having funds or 
the United State." under his control is guilty of embezzlement if he fails 
to deposit them as required. The maximum sentence is imprisonment 
for not more than ten years. If the amount taken is less than $100, the 
offense is a misdemeanor punishable by imprisonment for not more 
than one year. Section 649 (b) provides that this section as well as sec
tions 643 and 653 apply whether the person is charged as a receiver 
or de.rositary of public money. 

(Xl) 18 U.S.C. 650. This statute provides that any public depositary 
who fails to keep all moneys safely deposited is guilty of embezzlement. 
An offender is subject to imprisonment for not more than ten years 
unless the amount of money is less than $100, in which event the offense 
is punishable by imprisonment not to exceed one year. 

(xii) 18 U.S.C. 651. This enactment provides that it is a crime for a 
disbursing officer to certify falsely to the General Accounting Office 
the full payment of a creditor of the United States. A violator is liable 
to imprisonment for not more than two years, unless the amount with
held is less than $100, in which case the offense is a misdemeanor punish
able by not more than one year's imprisonment. 
. (xiii) 18 U.S.C. 652. This statute prohibits any disbursing officer who 
IS reqmred to pay any clerk or employee of the United States pursuant 
to a Congressional appropriation from paying less than required in lieu 
of the lawful amount. A violator may be imprisoned for not more than 
two years, unless the amount withheld is less than $100, in which case 
the offense is a misdemeanor punishable by imprisonment for not more 
than one year. 

(xiv) 18 U.S.C. 653. This law provides that any disbursing officer 
who misuses funds entrusted to him is guilty of embezzlement. A viola
tor is subject to imprisonment not to exceed ten years, unless the amount 
embezzled is less than $100, in which event the penalty is not more than 
one year in prison. 

(xv) 18 U.S.C. 654. This statute punishes any officer or employee of 
the United States who wrongfully converts the property of another to 
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his own use by virtue of his office (either in its execution or under color 
of authority). The penalty is identical to that under section 653. 

(xvi) 18 U.S.C. 663. This statute penalizes by up to five years in 
prison whoever solicits money or property for the use of the United 
States, and converts such gift to another purpose, or who converts 
property which has come into the possession of the United States as a 
gift. 

(xvii) 18 U.S.C. 1023. This statute makes it a crime for a person, 
having possession of money or property to be used in the miHtary or 
naval service, with an intent to defraud. to deliver to an authorized 
receiver less than that for which he took a l·cceipt. A violator may be 
imprisoned for up to ten years. . 

(xviii) 18 U.S.C.1421. This law makes it!t crime for any court officer 
authorized to receive money in proceedings relating to citizenship, 
naturalization, or registration of aliens, to "wilfully neglect" to 
account for 01' pay over any balance of snch moneys to the United States 
within thirty days after coming due. The penalty is imprisonment for 
not more than five years. 

(xix) 18 U.S.C. 1711. This enactment prohibits the misappropriation 
of postal funds by an officer or employee of the Postal Service, either 
by an appropriation of money or property which comes into his hands 
(whether or not it belongs to the United States), or by failing to make 
required deposits of government funds in a designated depository. An 
offender is liable to imprisonment for not more than ten years, unless 
the value of the property embezzled is less than $100, in which case 
the offense is punishable by imprisonment. for up to one year. 

O. Statutes covering obtaining property from the United States by 
fra~tdulent methods 

Included here are a series of laws covering obtaining property by 
false statements, a series of laws covering obtaining property by im
personation, and a group of statutes covering ot.her divergent fraudu
lent activities engaged in for the purpose of obtaining property. 

(i) False Statements. 
18 U.S.C. 286. This law forbids conspiracies to defraud the United 

States by "obtaining 01' aiding to obtain the payment or allowance of 
any false, fictitious or fraudulent claim." The maximum punishment is 
imprisonment for ten years. 

18 U.S.C. 287. This enactment punishes by up to five years' im
prisonment anyone who knowingly presents a false claim to an officer 
of the United States for payment. 

18 U.S.C. 288. This statute makes it a crime knowingly to present 
any false claim for postal losses for payment; to support any postal 
claim with false statements, certificates, or affidavits; or to conceal 
any material fact in respect to such a claim. The penalty is a fine not 
to exceed $500 or imprisonment for not more than one year, or both, 
but if the amount of the false claim is less than $100, only the fine may 
be imposed. 

18 U.S.C. 289. This law makes it a crime knowingly and willfully 
to submit any false statement or writing concerning a claim for a pen
sion within the jurisdiction of the Aaministrator of Veterans' Af
fairs. It is also a crime for a person to certify falsely that the writing 
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was sworn to and witnessed before him. Violation carries a penalty 
Df imprisonment of not more than five years. 

18 U.S.C. 550. This statute makes it a crime, punishable by a prison 
term of up to two years, to file a false or fraudulent entry or claim 
for the payment of a refund of duties on the exportation of merchan
.lise. 

18 U.S.C. 1002. This enactment makes it a felony to possess, with 
intent to defraud the United States, any false document for the pur
pose of enabling another to obtain money from the United States. 
The penalty is up to five years' imprisonment. 

18 U.S.C. 1003. This law makes it a crime for a person know
ingly and fraudulently to make a demand for any public stocks of 
the Uuited States, or to have any pension, wage, or other debt paid 
by virtue of a false instrument. An offender is liable to imprison
ment for not more than five years unless the sum or value obtained is 
less than $100, in which event the offense is a misdemeanor punish
able by imprisonment fOl' not more than one year. 

18 U.S.C. 1006. This st.atute prohibits anyone connected with cer
tain enumerated Federal credit institutions from making false state
ments, with intent to defraud the United States. It also makes crimi
llal the receiving of property from such institution with intent to 
defraud the United States. The penalty is imprisonment for up to 
five years. 

18 U.S.C. 100'7. This enactment makes it a crime for anyone either 
knowingly to make a false statement to secure payment of a claim 
by the Federal Deposit Insurance Corporation, or willfully to over
value a security so insured. An offender is subject to imprisonment 
for not more than two years. 

18 U.S.C. 1012. This law punishes whoever, inter alia, with intent 
to defraud the Department of Housing and Urban Development, 
receives any compensation or reward. The penalty is imprisonment 
for not more than one year. 

18 U.S.C. 1'712. This statute makes it a crime for an officer or 
employee of the Postal Service to make false returns to an officer of the 
United States for the purpose of increasing his compensation. It is 
also a crime for an officer or employee of the Postal Service to in
duce others to deposit mail at the office where he is employed for 
the purpose of increasing his compensation.Violations are punish
able by imprisonment fOl' not more than two years. 

18 U.S.C. 1'722. This law punishes by a fine of up to $500 who
ever submits false evidence to the Postal Service' in an effort to se
cure second-class mail rates. 

18 U.S.C. 1919. This enactment punishes whoever makes a false 
statement to obtain unemployment compensation for Federal Serv
ice under cbapter 85 of title 5, United States Code. A violation is 
subject to imprisonment for not more than one year. 

18 U.S.C. 1920. This law proscribes the making of a false state
ment for the purpose of obtaining Federal employees' compensation 
for partial disability, authorized by 5 U.S.C. 8106. An offender is 
subject to imprisonment for not more than one year. 

18 U.S.C. 20'73. This statute makes it a crime for officers, clerks, 
agents, and employees of the United States to make a false entry in 
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any record relating to their duties, with intent to defraud. It is also 
a crime for any person who is charged with the duty of receiving, 
holding, or paying moneys or securities for the United States to make 
false reports. Hoth acts are punishable by imprisonment not to exceed 
tenyeal's. . 

(ii) impersonation 
18 U.S.C. 912. This statute makes it a crime, inter alia, for a person 

pretending to be an officer or employee of the United States to demand 
or obtain anything of value. The punishment is up to three years' 
imprisonment. 

18 U.S.C. 915. This law provides that whoever falsely personates 
an official of a foreign government, with intent to defraud the United 
States by obtaining any thing of value, shall be liable to imprison
ment for not more than ten years.3 

18 U.S.C. 663. This enactment punishes by up to five years in prison 
anyone who solicits money or property for the use of the United States, 
and converts such gifts to another purpose. 

(iii) Othm' Frauds 
18 U.S.C. 1719. This provision makes it a misdemeanor punishable 

by a fine of not more than $300 for anyone to make use of a franking 
privilege for private purposes. 

18 U.S.C. 1720. This law makes it a crime for anyone to use a 
canceled postage stamp as payment of postage, or to remove the can
celing marks from a postage stamp. A violator is subject to imprison
ment for not more than one year. However. if the offender is em
ployed by the Postal Service, he may be imprisoned for not more 
than three years. 

18 U.S.C. 1723. This statute makes it a crime for anyone to en
close higher class mail in lower class matter in order to obtain lower 
postal rates. The penalty is a fine of up to $100. 

18 U.S.C. 1921. This enactment makes it a crime to receive Fed
eral employees' compensation, pursuant to 5 U.S.C. 8107-8113 and 
8133, after a marriage of the employee or a dependent, which would 
act to reduce or terminate compensation. An offense is punishable 
by imprisonment for not more than one year. 

18 U.S.C. 1923. This prov.ision penalizes by up to one year in 
prison whoever receives payments fraudulently for missing persons 
1?ursuant to the provisions of 5 U.S.C. 5561-5568, or chapter 10 of 
tItle 37, United States Code. 

D. Statutes c(YI)ering misuse of official position to obtain property 
(i) 18 U.S.C. 912. This statute, as discussed in connection with the 

immediately preceding category of offenses, prohibits any person from 
impersonating an officer or employee of the United t3tates to demand 
or obtain anything of value.4 The penalty is up to three years in 
prison. 

(ii) 18 U.S.C. 914. This law punishes whoever falsely personates a 
creditor of the United States, in order to transfer public stock or re-

3 See the discussion Of. 18 U.s.C. 912 Ilnd 915 in connection with section 1303 (Imperson
attn'! an Official). 

'But see Unite!! 1::1((((08 v. Grewe, 242 l!'. SUP!l. H20 (W.D. Mo. 1U6G); lilli/'!II Statell \" 
York, 202 F. SUPJ) 27l', II·~.J) \'n.1962). 
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ceive payment for a debt due. The penalty is imprisonment for not 
more than five years. . 

(iii) 18 U.S.C. 1422. This enactment makes it a crime to demand 
unauthorized fees or moneys in proceedings related to citizenship, 
naturalization, or registration of aliens. A violation is' punishable by 
imprisonment not to exceed one year. 

(iv) 18 U.S.C. 1901. This provision makes it illegal for any officer 
of the United States charged with the collection or disbursement of 
revenues to carryon a business in the funds or property of the United 
States. An offender may be imprisoned for not more than one year and 
shall forfeit his office and be barmd from holding a future ollice. 

(v) 18 U.S.C. 1916. This law provides that an Executive depart
ment employee may be employed only for services actually rendered 
for the purposes of the appropriation from which he is paid. A viola
tion is punishable by imprisonment for not more than one year. 

(vi) 22 U.S.C. 1170. This stntute states that a consular officer who 
accepts an appointment to 'an office of trust, following the death of an 
American citizen in a foreign country, and who fails to account prop
erly for any property received in that capacity, is guilty of embezzle
ment and is subject to a penalty of up to five years' imprisonment. 

(vii) 22 U.S.C.1198. This enactment makes it a crime for a consular 
officer who has received custody of the property of a United States 
citizen to fail to account properly for and return such property. The 
penalty. is a prison term not to exceed five years. 

(viiI) 26 U.S.C. 7214. This statute makes it a crime, inte'l' alia, for an 
officer or employee of the United States, acting in connection with any 
revenue law of the United States, to conspire to defraud the United 
States. The punishment consists of imprisonment for a term of up to 
five years, as well as dismissal from office or employment. 

E. Statutes covering thefts affecting inte'l'state comme'l'ce 
(i) 18 U.S.C. 659. This law makes it a crime, inte'l' alia, for anyone 

to steal any goods, baggage, express, or freight moving in or which 
constitutes a shipment in interstate or foreign commerce, or to steal 
from or defraud a passenger who is on a carriage moving in interstate 
commerce. The section also penalizes the receipt of any property so 
obtained. The maximum penalty is imprisonment for not more than 
ten years, unless the value of the property is less than $100, in which 
case the offense is a misdemeanor punishable by imprisonment for up 
to one year. 

(ii) 18 U.S.C. 660. This provision prohibits an officer or manager 
of a common carrier, or an employee riding on a carrier moving in 
interstate commerce, from taking any of the moneys, securities, or 
property of such firm which are derived from or used in commerce. 
An offender is subject to imprisonment for not more than ten years. 

(iii) 18 U.S.C. 2312. This statute, the so-called Dyer Act, makes 
it a crime, punishable by up to five years' imprisonment, t()' transport 
in interstate or foreign commerce 'a motor vehicle or ·aircraft lrnown to 
have been stolen.5 

"Sec also 18 U.S.C. 23'16, a comparable offense covering cattle. The word "stolen" has 
been given an expansive Interpretation embracing all types of felonious taldngs (not 
merely common law larceny) Involving an Intent to deprive the ,owner of rights and 
benefits. See United States v. Turley, 352 U.S. 407 (1957). 
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(iv) 18 U.S.C. 2314. This enactment makes it a crime to transport 
in interstate or foreign commerce any goods, security, or money having 
a value of $5,000 or more, which was obtained by theft or fraud. The 
section also makes it a crime to utilize interstate or foreign commerce 
in any manner to effectuate 'a seheme to defraud.6 A violation is pun
ishable by imprisonment for not more than ten years. 

(v) 7 U.S.C. 13(a). This section, a part of the Commodity Ex
change Act, makes it an offense punishable by a term of imprisonment 
of up to five years for any futures commission merchant, or his agent 
or employee, to steal 'any money, securities, or property haying a value 
in excess of $100, which has been received to secure the trades or con
tracts of any customer, or accruing therefrom. 

(vi) 7 U.S.C. 270. This statute, part of the United States Ware
house Act, makes it a crime for a person to convert to his own use 
agricultural products stored in a licensed warehouse. The penalty is a 
prison term Of UP to ten :venTS. 

(vii) 15 U.S.C. 78jjj(c) (2). This provision, part of the Securities 
Investor Protection Act of 1970, makes it a crime punishable by im
prisonment for up to fiye years for anyone, directly or indirectly, 
to steal, embezzle, or fraudulently, or with intent to defeat this Act, 
abstract or convert to his own use or to the use of another any of the 
moneys, securities, or other assets of the Securities Investor Protection 
Corpomtion, or otherwise defraud SIPC or a trustee by any means. 

(viii) 15 U.S.C. 80a-36. This law, part of the Investment Company 
Act of 1940, provides that anyone who steals or embezzles any money, 
securities, or assets of n registered investment company shall be sub
ject to the penalties contained in 15 U.S.C. 80a-48, i.e., imprisonment 
for up to two years. 

F. Statutes oovering theft within the special jumdiotion of the 
United States 

(i) 18 U.S.C. 661. This statute makes nny theft of property within 
the special maritime and territorial jurisdiction of the United' States a 
crime. If the value of the property exceeds $100, the offense is pun
ishable by imprisonment for not more than five years; in all other 
cases, by imprisonment for not more than one year. 

(ii) 18 U.S.C. 1025. This law makes it a crime for anyone to obtain 
anything of value from a person by means of fraud or talse pretenses, 
upon any waters within the special maritime 'and territorial jurisdic
tion of the United States. An offender is subject to imprisonment for 
five years, unless Cle value of the property does not exceed $100, in 
whic~ eve?t the offense is a misdemeanor punishable by up to one 
year m prIson. 

(iii) 18 U.S.C. 2271. This enactment makes it 'a crime to conspire to 
destroy anv vesspl on the high seas or within the United States in 
order to collect insurance proceeds on the vessel or on goods on board. 
An offender may be imprisoned for not more than ten years . 
. (iy) 1~ U.S.C. 2272. This statute imposes a maximum penalty of 

hfe ImprISOnment for an owner of a vessel who causes its destruction 
with the purpose of collecting insurance proceeds upon the hiO'h seas 
or within the special maritime jurisdiction of the United Stat~. 

• This aspect of the statute is carried forward in section 1734. 
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G. Statutes oovering theft and embezzlement /1'om named financial 
institutions 

Five statutes covel', with some overlap, theft and embezzlement from 
financial institutions. , 

(i) 18 U.S.C. 655. This provision makes it a crime for a bank 
examiner to take or conceal unlawfully any property of value in the 
possession of a bank which is a member of the Federal Reserve System 
or is insured by the Federal Deposit Insurance Corporation. This 
section does not apply to private examiners employed by a clearing
house association at bank. A violator is subject to imprisonment 
for not more than five years, unless the amount taken is less than 
$100, in which case the offense is a misdemeanor punishable by 
imprisonment of not more than one year. In either case, the offender is 
disqualified from serving again as a bank examiner. 

(ii) 18 U.S.C. 656. This statute makes it a crime for any officef 
or employee of the Federal Reserve Bank, a member bank, a national 
bank, or an insured bank, to steal, embezzle, or misapply bank funds. 
An offender may be punished by imprisonment for not more than five 
years, unless the value of the property taken is less than $100, in which 
event the offense is punishable by imprisonment for not more than one 
year. 

(iii) 18 U.S.C. 1006. This law provides, inter alia, that anyone 
connected with various credit institutions acting under the authority 
of the United States who, with intent to defraud such institution. 
receives any property thereof, is guilty of a crime. The penalty is 
imprisonment for up to five years. 

(iv) 18 U.S.C. 2113(b). This section punishes by up to ten years 
in prison whoever takes and carries away with intent to steal or 
purloin, any money or property in excess of $100 belonging- to, or in 
the care, custody, control, management or possession of any Federally 
insured bank, credif, union, or savings and loan association. If the 
:)roperty is worth less than $100, the offense is a misdemeanor punish
able by up to one year in prison. Section 2113 (a) punishes the receipt, 
concealment, or possession of any property known to have been taken 
in violation of subsection (b). The penal ty is the same as that provided 
for the taker. 

H. Statutes oovering theft from designated F'edeml proqmms or 
from F' edemlly regulated institutions or organizations other than 
finanoial institutions 

There are a number of present statutes that are keyed to specifically 
designated Federal programs. Some of these provisions deal with 
Federal agencies i-nvolved in administering Federal programs or with 
corporations subject to Federal regulation and, accordingly, can with 
equallogic be placed in categories (A) or (B), supra. 

(i) 18 U.S.C. 153. This enactment, considered also in connection 
wit.h the category (B), supra, makes it It crime, inter alia, for a trustee. 
receiver, or officer of the court to embezzle any property of the estate 
of a banIn-upt which has come into his charge. An offender may be 
imprisoned for up to five years. 

(ii) 18 U.S.C. 657. This statute makes it a crime for an officer, agent, 
or employee of any lending, credit, or insurance institution (including 
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H.UD.) which is authorized or acting under the laws of the United 
States, to embezzle or misapply funds or property of the institution. 
An offender is subject to imprisonment for not more than five years, 
unless the value of the property is less than $100, in which case the 
offense is a misdemeanor punishable by imprisonment for not more 
than one year.7 

(iii) 18 U.S.C. 664. This law makes it a crime for anyone to steal 
or embezzle any funds of an employee welfare or benefit plan estab
lished pursuant to the provisions of Title I of the Employee Retire
ment Income Security Act of 1974 (29 US.C. 1001 et seq.). The 
penalty is up to five years' imprisonment. 

Ov)29 U.S.C. 1)01(c). This ser.tion, part of the Labor-Management 
Reporting and Disclosure Act of 1959, provides that anyone who 
embezzles or unlawfully takes the property of a labor organization 
of which he is an officer or employee shall be imprisoned not longer 
than five years. 

(v) 18 U.S.C. 874. This statute makes it a crime for anyone to 
induce a person employed on a public building or work project, or 
It Federally financed project, by means of force, intimidation, 91' 
threats of dismissal from employment, to give up part of his compen
sation. An offender is liable to imprisonment for not more than five 
years. 

(vi) 18 US.C. 1010. This enactment makes it a crime for anyone 
to make false statements, pass false instruments, or willfully overvalue 
any security for the purpose of obtaining a loan to be used in a 
Department of Housing and Urban Development or Federal Housing 
A.dministration transaction. A violator is subject to imprisonment 
for not more than two years. 

(vii) 18 U.S.C. 1163. This statute makes it a crime to take any 
property belonging to or entrusted to the care of an Indian tribal 
organization, or to knowingly receive property stolen from such an 
organization. The penalty is imprisonment for up to five years, unless 
the property has a value less than $100, in which case the offense is a 
misdemeanor punishable by imprisonment for not more than one year. 

(viii) 7 U.S.C. 2023. This statute, part of the Food Stamp Act of 
1964, makes it a crime to acquire, possess, or use coupons or authoriza
tion to purchase cards in violation of law. The penalty is a prison term 
of up to five years, unless the value of the property in question is under 
$100, in which event the penalty is imprIsonment for up to one year. 

(ix) 15 US.C. 645 (b). This law, part of the Small Business Invest
ment Act of 1958, provides that any person connected in any capacity 
with the Small Business Administration who embezzles or misapplies 
funds or property, makes false entries with intent to defraud, or who 
fraudulently profits through an S.B.A.. transaction, shall be liable to 
in:prisonment for not more than five years. Section 645 (c) makes it a 
crIme for anyone to take or conceal property mortgaged or pledged to 
the S.B.A. An offender may be imprisoned for up to five years, lmles§ 
the value of the property taken is less than $100 in which case the 
offense is punishable by imprisonment for not more than one year. 

(x) 15 U.S.C. 714m(b). This enactment, part of the Commodity 
Credit Corporation Charter Act, provides that anyone connected in 

1 See also 42 U.S.C. 3531 et 8eq. 
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any capacity with the Corporation who steals or embezzles any assets 
either owned by or pledged to the Corporation shall be imprisoned 
not more than five years. Section 714m(c) provides that anyone who 
steals any property owned or held by, or mortgaged or pledged to, the 
Corporation is subject to a simila.r penalty, unless the value of the prop
erty is $500 or ]~(j~ in which case the penalty is up to one year in prison. 

(xi) 16 U.S.u. 831t(a). This statute, part of the Tennessee Valley 
Authority Act of 1933, provides that the general penal laws of the 
United States relating to larceny, embezzlement, or conversion of the 
property of the United St.ates apply to the property of the Tennessee 
VaHey Authority.s 

(xii) 33 U.S.C. 990. This statute, part of the Saint Lawrence Sea
way Development Corporation Act, provides that all general penal 
laws of the United States I'elating to larceny. embezzlE-ment, or con
version of public monevs or property of the United States apply to 
I'ho moneys and property of tho Corporation. Likewise the crim('s de
scribed in 16 U.S.C. 831t (b) and ':c) are duplicated in 33 U.S.C. 
990 (b) and (c). 

(.}..'iii) 38 U.S.C. 3501. This law makes it a crime for anyone having 
custody in a fiduciary capacity of money paid under any of the laws 
administered by the Veterans' Administration for the benefit of any 
minor, incompetent, or other beneficiary, to embezzle or otherwise 
!llisaJ?propriate such money. The penalty is up to five years' 
nnprlsonment. 

(xiv) 38 U.S.C. 3502. Thjs enactment provides that anyone who 
fraudulently accepts payment of monetary benefits under any of the 
laws administered by the Veterans' Administration after his right to 
receive payments has ceased, or anyone who obtains or receives such 
money without being entitled to it, with an intent to defraud the 
United States, shall be imprisoned not more than one year. 

(xv) 42 U.S.C. 408(e). This statute, part of the Social Security 
Amendments of 1960, provides that anyone who applies for and re
ceives payments for the usc and benefit of another and converts such 
payments to any other use shall be imprisoned not more than one year. 

(xvi) 42 U.S.C. 2703. This provision, part of the Economic Oppor
tunity Act of 1964: makes it a crime for anyone connected with an 
agency receiving financial assistance under the Act to steal, embezzle~ 
or misapply any funds v\Thich are the subject of a grant or contract 
of assistance. The penalty is imprisonment for up to two years, unless 
the value of the property does not exceed $100, in which case the pen
alty is up to one year in prison. 

(xvii) 42 U.s:C. 3220(b). This law, part of the Public Works and 
Economic DevelopmE.'nt Act of 1965, provides that anyone comlooted 
with the administration of the Act who steals or embezzles funds shall 
be imprisonerl not more than five years. 

(xviii) 42 U.S.C. 3191, J?art of the Omnibus Crime Control 'and Safe 
Streets Act of 1968, pumshes whoever embezzles, steals, or fraudu
lently obtains any funds or property which are the subject of a grant 
lmder the Act, whether received directly or indirectly from the Law 

8 In addition subsections (bl and (e) of section 831t make It a crime, punishable by n 
prison term of up to five years, for anyone to malre a false entry or report with Intent to 
defraud the Tennessee Valley Authority Corporation, or to rnnsplre or collude with Intenl 
to defraud the Corporation. 



67J Section 1731. 

}iJnforcement Assistance Administration. The penalty is imprisonment 
for not more than five years. 

(xix) 25 U.S.C. 450d, part of the Indian Self-Determination and 
8ducation Assistance Act penalizes whoever, being an officer, director, 
a~ent, or employee of, or connected in any capacity with, any recipient 
of a contract, subcontract, grant, or subgrant pursuant to that Act or 
the Act of April 16, 1934, as amended (25 U.S.C. 452 et seq.), em
ul'zzles, willfully misapplies, steals, or obtains by fraud any of the 
money, funds, assets, or property which are the subject of such a grant, 
subgrant, contract, or subcontract. The penalty is up to two years in 
prison, unless the value of the property is $100 or less, in which case 
the maximum J?enalty is one year in prison. 

(xx) 42 U.S.C. 1395 et seq., and 1396 et seq., chapters XVIII and 
XIX of the Social Security Act, provided for grants, payments and 
benefits for health insurance programs and State medical assistance 
programs. 42 U.S.C. 139nn(a) (4) and 42 U.S.C. 1396(h) (a) (4), in 
identical language) make it an offense for a person who has made appli
cation to receive a benefit or payment under the respective chapters of 
the Act for the use of another, lmowingly and wlllfully to convert such 
benefit or payment or any part thereof to a use other than for the use 
of sUl~h other person. A violation is punishable by up to five years in 
prison. 

(xxi) 42 U.S.C. 1'760 (g) . This statute punishes whoever embezzles, 
steals, willfully misapplies, or obtains by fraud any funds or property 
that is the subject of a grant or other form of assistance under the 
National School Lunch Act (42 U.S.C. 1'751 et seq.) 0.1' the Child 
Nutrition Act of 1966 (42 U.S.C. 1771 et seq.). The section also 
punishes whoever receives, conceals, or retains such funds or property 
knowing them to have been embezzled, stolen, willfully misapplied, or 
obtained by fraud. A violation is a five-year felony if the value of the 
property is $100 or mo.re and is a one-year misdemeanor otherwise. 

(xxii) 18 U.S.C. 665(a). This statute punishes whoever, being an 
officer, director, agent~ employee, or person connected in any capacity 
with an agency receivin¥ financial assistance under the Comprehensive 
Eml)loVlllrnt !1lld TrainmQ," Act. l'lllbrzzlrs. steals, willfully misapplirs, 
or obtains by fraud any of the monies, assets, or property which are the 
subject of a grant or contract of assistance under the Act. The general 
penalty is up to two years' imprisonment but if the amount stolen is 
$100 or less the penalty is only one year in prison. 

I. jJfisoellaneous Statutes 
26 u..s.C. 9012(c). part of the Presirlential Election Campaign 

Fund Act, as amended, punishes by up to five years in prison whoever 
J'eceives any payment under section 9006 O:e .. payments from thp 
Pl'esidential Election Campaign Fund to eligible candidates D of n 
political party), or to whom any portion of any payment receive(l 
under snch section is transferred. and who knowingly nnd willfull" 
nseR or authorizes the nse of sHrll payment or such portion :for any 
purpose other than to de:fray the qualified campaign expenses as to 

o The terms "ell~lble cnndicJntes" Is definer] In section 9002 (4) to menn the cnnrUr1ates of 
Ii political party for Preslih'nt nnr1 Vice Prp~1r1ent of the United Stntps. who hnve met the 
condItions set forth In section 9003 for ellglbUity to receive payments under chapter 95 of 
title 26. . 
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which such payment was made, or to repay loans the proceeds of which 
were used, or otherwise to restore funds that were used, to defray such 
expenses. 

26 U.S.C. 903(a), part of the Presidential Primat'y Matching Pay
ment Account Act (Public Law 93-443, October 15, 1974), provides 
that the Secretary of the Treasury shall maintain, in the Presidential 
Election Campaign Fund cstabl ished by 26 U.S.C. 9006 (a) , a separutt' 
account to be known as the Pl'csidential Primary Matching Payment 
Account, and that the Secretary shall deposit into that account, for 
use by the candidate 10 of any political pat'ty who is eligible to receive 
payments under 26 U.S.C. 9033, the amollnt availtlble after the Secre
tary determines that amounts for payments under section 9006 (c) and 
U008 (b) (3) are available for such payments. 26 U.S.C. 9037 (b) pro· 
vides, inter alia, that upon receipt from the Federal Election Commis· 
mission of a certification from the Commission under section 9036, tllt' 
Secretary or his delegate shall promptly transfer the amount certified 
by the Commission from the matching payment account to the 
l:andidate. 

26 U.S.C. 9042(b) ptmishes by up to five years in prison any person 
who receives any payment under section 9037, or to whom any portioll 
of such payment is transferred, and IYho knowingly and willfully 
uses, or authorizes the use of, such payment 01' such portion for any 
purpose other than (A) to defray qualified campaign expenses, 01' (B) 
to repay loans the proceeds of which were lIsed, 01' otherw.ise to l'estorf' 
funds (other than contributions to defray qualified campaign ex
penses which were received and expended) which were nsed, to defmy 
qualified campaign expenses. . 
3. The Offense 

Subsection (a) of section 1731 provides that a person is guilty of 
IlJI offense if he obtains or uses the pl'operty of another with intent. 
(1) to deprive the other of a right to the property or a benefit of the 
property; or (2) to appropriate the property to his own usc or to the 
use of another person. 

For the purpose of analysis, the offense is broken down into its 
several component clements and issues. 

A. Obtain8 01' Use8 
The phrase "obtains or uses property" II constitutes thE: prohibited 

conduct. It is intended to bear the major burden now carried by 
concepts such as larceny, embezzlement., stealing, purloiI!ing and tIl(' 
like. The phrase "obtains or uses" is defined in section 1739 to mean 
"any mal111er of:' : 

(i) taking or cxercising control oyer property; 
(ii) making an unauthorized nse, disposition. 01' trn.nsfer of 

property; or 
(i!i) obtaining property by fraud; 

and 1l1cludes conduct heretofore known as theft, stealing, larceny. 
pU.rlo.ining, abstr~cting, ef!1~ezzlement, misapplication, misappro
prmtlOn, COnVel'S10n, obta1l11l1g money or propert.y by false pre
tense, fraud, drception, and all othcr conduct similar in nature. 

I"The term "candidate" Is c1ellned In 26 U.S.C. 90:l2(2) to menn nn Inrlfl'lrlllnl who spel" 
nomination for election to be President of the Unlterl StnteR 

"'l'l1p term "propprty" IR rllRrtl"RPrl infrll. 
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Within the operative phrase "obtains or uses," all of the major 
forms of acquisitive behavior are meaut to be covered, without inquirr 
into essentially irrelevant factors such as whether a capture or aspol" 
tation has occurred, whether the defendant committed a trespassory 
takinO" or had custody of the property, and the like.12 The focus is 
shifte~ away from the issue of how the defendant obtained contr-c.l of 
the property, e.g., by trickery, stealing, embezzlement, or deception, to 
the issue of whether the defendant hud control over the property. This 
is the criminologically significant l'I('Tllellty As tIle consultants to the 
National Commission on theft offenses explained this type of 
approach: 14 

The important inquiry is not the particular legal category 
of the theft with which the offender can be tagged. The 
attempt is to describe comparable and essentially fungible 
conduct and to attach a single label-theft-to the offender 
who engages in it. 

In the definition of the phrase "obtains or uses," the terms "taking 
or exercising control over property" are used to COlllote any form 
of control over property including taking control by force and control 
formerly punished under ,the heading "conversion." 15 The discussion of 
"force" in connection with robbery (section 1721) and extortion (sec
tion 1722) should be consulted in ~onsidering the term as used here. 
"Taking" control is meant, principally, to include the typical larceny 
situation, whereas "exercising" control is meant to include the typical 
embezzlement situation, in which the defendant already has lawful 
control of the property but exceeds h1s authority in some material way. 

The second description of the phrase "obtains or uses,"viz., "making 
an unauthorized use, disposition, or transfer of property," is intended 
to covel' such acts as misapplying, using, concealing, or secreting 
property. Covered by this definition would be such Federal statutes as 
18 U.S.C. 643 which makes it a crime for any Federal employee to 
receive public money which he is not entitled to retain as salary; 18 
U.S.C. 644, which prohibits unauthorized deposits of public money; 
and 18 U.S.C. 650, which punishes one who "fails to keep safely" 
public money entrusted to him.tO In each of these il1stances, the con
viction is for "embezzlement." Under this proposed section, the con
viction for such conduct would b(' for theft provided that. t.lw 
misapplication, use, transfer, concealment; disposition, etc.,' iR 
accompanied by tho intent "to deprive the other of a I·ight to th(l 
pl"Operty or a benefit Of tho property, ... or to appropriato the propert~· 
to (the defendant's) own usc or to the use of another person." 

Finally, the phrase "obtains or uses" is defined in terms of taking 
control of property by fraud. The term "obtnining propertv by fraud" 
is meant to be broadly construed to reach It wide variety of different 

" Se~ Working Papers. p. 915. 'I'he Nntionnl Commission llser] the phrase "takeR or exer. 
rises unauthorized control over" to nccompUsh this same purpose. See Final Report. ~ 1732. 
The concepts of taking and exercl.11I1( control lire encompassed within the definition or 
"obtnins or u:::;e~." 

13 Thp Natlonn1 COfl1mi~slon nd<1ed IIlI ,,"trn p]Plnpnt to thp iRRllP-whpthpr th~t control 
was authorized. See Working Papers, pp. 914-915. The Committee has Included the concept 
of consent to the defendant·s control over propprty not in the conduct p]ement. viz., (lhtnln. 
Ing or using, but in paragraphs (1) and (2) which define the Intent elements of the otrense. 
~e(' ·in fm·. 

" Working Papers, p. 916. 
,. See lIIorissette v. f7nUen .'!tateR. RII1lra note 2; United >States v. Tijerina, 407 F.2d 349 

I lOth Clr.) , cert. denied. 396 U.S. 843, 867 (1969). 
,. Spe a]so, P.g., 18 U.S.C. 642, 643. 656. 657. 6!'iD. 

51-508 0 - 80 - q~ 
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types of fraudulent acquisition of property, much of which is now 
covered by the existing mail fraud statute, 18 U.S.C. 1341.17 It is 
intended to covel' the situation where the possessor 01' owner transfers 
control of property to the defendant but such transfer is effected by 
false pretenses, deception, artifice, etc. 

Fraud is included within this section because a considerable seg
ment of conduct traditionally considered as theft is, in fact, a taking 
perpetrated by means of fraud.18 Thus, this section, insofar as the 
obtaining of property is concerned, incorporates a substanti ve version 
of that portion of 18 U.S.C. 371 which prohibits conspiracies to 
defraud the United States. This results in more consistent coverage, 
permitting prosecution for the substanti ve crime of defrauding the 
United States, which is no!' covered generally under present law. 
The present offense of conspiracy to defraud the Federal government 
is not, however, limited to obtaining government property or funds, 
but extends also to schemes to interfere with or obstruct government 
(ur .. (.;tions 1;) "ueceit, craft 01' trickery." 19 Therefore, separate statu
tory ",vverage is necessary to reach this type of conduct, which is 
outside the realm of traditional concepts of theft. This has been 
accomplished by section 1301 (Obstructing a Government Function 
by Fraud). Furthermore, separate treatment is accorded to schemes 
to defraud by the use of the mail or wire facilities, under proposed 
section 1734, discllssed subsequently. 

Under the Committee's approach to fraud~ therefore, every species 
of fraud, whether directed at the Federal government or otherwise, 
receives statutory treatment. Theft of money 01' property by fraud is 
covered by section 1731. Schemes to defraud by the use of the mails. 
or wire facilities (whether or not property is actually obtained) are 
covered under section 1734.?O Interference 01' obstruction of govern
ment functions by fraud is dealt with by section 130!. 

To some extent there is an overlap in the definitioll3 of "obtains 01' 

uses" in sectil)n 173!J, particularly between paragraph (a), "taking or 
exercising control" :<'lld pamgraph (b) "making an unauthorized usc, 
disposition, or transfer of property." The concept of embezzlement, for 
oxample, is encompassed to a certain extent in both puragraphs. An)' 
l'E',dundancy, however, p0ses no partiCUlar harm. Whether certain 
conduct is placed in paragraph (a) or (b) is of no consequence 
because in either case the conduct will fall within the deIinition of 
;'obtains or uses" which is the conduct element in this section. 

Because no state of mind is designated in this section with resped 
to the conduct, the level of culpability that must be proved is· at least 
"knowing," i.e., that the defendant was aware of the nature of hiR 
actions.21 

B.Property 
The snbject lllattC'I' that IllllSt IJ(' obtttilled 01' IIsell in III(' PI'()[)osed 

section is property. The term "property" is defined in section 

11 Teclmical loopholes derived from the common law definition of offenses nrc meant to 
ue eliminated. Thus, for example, the Committee intenrls to reverse the result in cases such 
tlS Oha/Jlin. Y. Unitecl Statcs, 157 F.2d 697 (D.C. Cir. 1046), holding that false pretense 
mllst l'elate to a past event or existing fact, not to a future transaction. 

1lI See e.g., 18 U.S.C. 659, 2312, and 2314. 
I. ~ee Iiammerschmidt Y. United States, 20;) U.S. 182, 187 (102·j); Ulli/cll Sta/cx ,'. 

f'eltz. 433 F.2d 48 (2d Cir. 1970), cert. denied. 401 U.S. 955 (1971). 
'" Th"t section also covers the second paragraph of 18 n.s.c. 2314 which makes it /I 

crime to transport or cause to be transported any person In Interstate or for<!ign com· 
merce In connection with 11 scheme to defraud that person of money 01' property . 

• , See sections 303(b) (1) and 302(b) (1). 
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111 to mean: anything of valne, and includes (a) rcal property, in
cluding things growing on, affixed to, or found in land; (b) tangible 
01' intangible personal property, including rights, privileges, interests, 
or claim& ; and (c) services. 

"Anything of valne," in tum, is defined in section 111 as: any 
direct or indirect gain or advantage, or anything that might reason
ably be regarded by the beneficiary as a direct or indirect gain or 
advantage, including a direct or indirect gain or advantage to any 
other person. 

As is evident, these terms are defined broadly. The purpose of these 
extensive definitions is to make clear that all forms of property are 
to be protected against an unauthorized taking or using. 

By aefining property to include real property, the section avoids 
(listinctions betw'een what is rcal property and what is personal prop
erty-and if characterized as real property what is movable and \vhat 
is immovable 22-in order to determine whether an offense has been 
('ommitted under this section. 

Intangible personal property is also meant to be broadly construed. 
It is intended to cover contract rights, including insurance, guarantees 
and other obligations, privileges, interests, and claims as well as in
tellectual property. Thus, theft of trade secrets and documents con
taining coIlfidential information would be covered under section 1731. 

In prohibiting the theft of documents-and duplicates of docu-
1l1(,lltS ('ontaining confidential infOl'mation-this section reflects CUI'

l't'llt ][\,\\,.23 'Where docnments constitute the property "obtained or 
used," as that phrase has been defined, the "ideas" contained in the 
documents, rather than the paper on which the ideas are written, es
tablish the value of the stolen property. The Second Circuit in United 
States v. Bottone 24 has held that the copying of documents contain
ing a secret formula and the asportation of the copies violate the 
I R U.S.C. 2314 theft provision even though the originals of the 
documents were retul'ne(l to their appropriate place. The same result 
is intended under this proposed section. The criminologically sig
nificant element is the theft of the confidential information. The fact 
that the information from the document is copied on other paper is 
of no conpequence. An exception to this concept has been inrluded in 
section 1739 ( c) as a bar to prosecution in the case of intangible prop
erty obtained by non-trespassory means primarily for the purpose of 
disseminating it to the public. This will be discussed infra. 

An important addition to current law effected by the definition 
of "property" is the coverage of services among the items that can 

.. The Nntlonal CommlRRlon distinguished movable from Immovablc real property, apply· 
Ing the theft provision unrestrictedly to the former, but, with respect to the latter, only it 
the exercise of control Involved a transfer of an Interest In the property. See Final Report, 
§ 1741(t), defining "property;" Working Papers, p. 916. The Committee hns decided to 
adopt the New York approach which does not recognize any such distinction. Where a 
person Intends to deprive another of his property, It should not matter whether the deprlva. 
tlon Involves a transfer of an Interest. The criminologically significant element Is the 
Intent to deprive another of property, whether or not It Is accomplished by a transfer or 
purported transfer of an Interest. For a discussion of the application of this section to 
leasehold disagreements, Ree O. Property of another;.. this section. infm. 

ZI See. e.g., Ul1ited Stntes v. DiGilio, 538 F.2d 0/2 Uld Cil'. 1970) (susto!nln!! conviction 
under 18 U.S.C. 641 for making and selling unauthorized copies of FBI files). Han· 
cock v. Decker, 379 F.2d 552 (5th Clr. 1967): United State8 v. Bottone, 365 F.2d 
389 (2dClr.). ccrt. denied. 385 U.S. 974 (1966); United States v. Lester. 282 F.2d 
750 (3d Clr. 1960) ; United State8 v. Seagrave8, 205 F.2d 870 (3d Clr. 1959). With respect 
to government documents, the theft of records from any court of the Unltl.'d States or from 
any other public Officer or government employee Is covered by 18 U.S.C. 2071. The Bnme re
sult is intended under this section . 

.. United States Y. Bottone, supra note 23. 
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be the subject of theft.25 Present Federal criminal law is deficient 
in this respect. Theft of services is not currently covered except in a 
few narrow situations, such as use of the mails without paying proper 
postagt,.20 In prohibiting the theft of services, proposed section 1731 
follows the lead of most modern reform efforts.27 

O. Property of another 
In order to make out a violation of section 1731, the prosecution 

must prove that the property involved is "of another." That term is 
de1ined in section 111 to mean: property in which a person or govern
ment has an interest upon which the actor is not privileged to infringe 
without consent, whether or not the actor also has an interest in the 
property. 

This definition is patterned upon the definition proposed by the N a
tionuJ Commission.28 As the consultants to the Oommission explained 
the import of the term: 29 

This definition is ... intentionally broad, and is designed to 
include diverse kinds of invasions of property interests of 
other people. The operative concept is an interest which the 
actor is not privileged to infringe without consent. This would 
obviously include an ownership or a possessory interest. It is 
also meant to include situations such as sales tax money col
lected by a merchant and held for the government (the gov
ernment would have an "interest" which the merchant would 
not be entitled to in-t:ringe) , income taxes withheld by an em
ployer to be transmitted to the government (again, the gov
ernment would have such an "interest") and other similar ar
rangements where property is withheld or transferred under a 
specilic reservation that it, or equi vftlent property out of the 
actor's own funds, will be dealt with in a particular way. 

The defmition of "property of another" in section 111 is meant to 
carry the same thrust and breadth. The National Oommission included 
in its definition in section 1741 (g) of the Final Report the concept that 
another person's interest in property is subject to infringement by 
theft; regardless of the fact that the other person might be precluded 
from civil recovery because the property was used in unlawful trans· 
action 01' was subject to forfeiture as contraband. The Oommittee in
tends the same result, which it deems implicit in its definition o'f 
"property of another". 

The fact that thB property is that "of another" is an attendant cir
cumstnnce. Accordingly, because no culpability level is specified in 
this section, the requisite state of mind that must be established is, 
at a minimum, "reckless," i.e., that the offender was aware of but 
dis.regarded a substantial risk tllat the property was not "his." so This is 
deen~ed an appropriate standard to preserve the general 8ciente1' 
reqUIrements of current statutes.S1 

25 The term "services" is defined in section 111. 
2. See 18 U.S.C. 1720, 1725. 
27 See Working Papers, pp. 93'l-938. 
28 S~e Finn! Report, § 1741 (g). 
.. See Wurking Papers. P. 91.7. 
30 8pp serllons 303(b) (2) and 303(c) (1). 
3t ~t'P JEoI·i.'Rette "1". fTnited RtatPB, 8upra note 2. Note that it Is not required to show thRt 

the defpnilllnt knew whose property an item or object was, provided he was aware ot the 
substfllltlni risk that it was not his. See United States v. Smith, 489 F.2d 1330 1332·1334 
(ith Clr. 1M3), cert. denied, 416 U.S. 994 (1974); United States v. Howey, 427 F.2ri 
1017 (Ilth Clr. 1970) ; sel' also Barnes Y. United States, 412 U.S. 837, 874-848 (1973). 



681 Section 1731. 

The Committee also believes that this culpability level is sufficient 
to deal with situations involving the so-called "claim of right" de
fense.32 The National Commission proposed to define the defense for 
all forms of theft.a3 Under its suggested definition, it would be a 
defense to a prosecution for theft that the actor "honestly believed that 
he had a claIm to the property or services involved which he was en
titled to assert in the manner which forms the basis for the charge 
against him." Quite simply, the rationale for this position is that If 
tlie defendant honestly believed that the property was his, it should 
not be theft for him to take it.34 

The Committee believes that the "claim of right" defense is, to a 
satisfactory degree, built into the culpability requirements of the 
offense. Thus, if the defendant is unaware of the risk that the 
property he obtains is that of another, and believes it is his, he has a de
fense to theft-even though his belief was incorrect-because he lacks 
the requisite culpability. He did not obt.ain the property in reckless 
disregard of the fact that it was property of another. On the other 
hand, where the defendant is aware of the subst.antial risk that the 
property may be that of another (in the sense that the other has an 
interest which the defendant is not privileged to infringe without 
consent), then he would be guilty of theft if he took the property. The 
Committee believes that the penal sanction should be used to discour
age persons from employing a self-help remedy such as taking prop
erty where the defendant believes that the property is his but is aware 
of the substantial risk that it may in fact be property of another. 
W'here the defendant has such an awareness, he should use the leO"al 
process to vindicate his claims. By incorporating the "claim of right" 
defense in the culpability requirements of the offense, the section dis
courages an individual from forsaking legitimate means for contested 
property where he is aware of the risk that he may not be entitled to 
the property 85 but allows a defense where the individual honestly 
believes that he is entitled to the property and is unaware of any 
other's claim to the property. 

Two matters bear on the "property of another" clement. The first 
deals with the ordinary credit transaction, i.e., where a seller extends 
credit to a buyer without retaining an interest in the property sold. 
The Model Penal Oode, in an earlier draft, suggested a provision ex
cluding liability where the transaction involved only a "promise or 
other duty to be performed in the future" so as to "avoid putting the 
force of criminal law behind transactions which are in fact credit 
transactions." 36 Th.e concern, as the National Oommission pointed out, 
is with the housewife buying a refrigerator on credit and subsequently 
failing or being unable to pay for the refrigerator. There is no in
tention to punish the housewife for theft.37 

A provision like the one suggested by the Model Penal Oode is 
not necessary to evince this intention for two reasons. First~ it must 

32 See Working Papers, pp. 941-944 . 
.. See Final Report. § 1739(1) (a). 
M See Working Papers, pp. 941-942. 
os The risk must be such, for criminal Uab!l!ty hereunder, that Its Jisregard constituted 

It gross deviation from thp ~ta nilnrd of care that a reasonable man wouid ha \'e exerciser! in 
thp circum~tnnces. See section 302(c) (1). 

"Model PennI Code, § 206.4. Comment, pp. 80-81 (Tent. Drnft No.2. 1954). 
31 WorkinJr P~nE'rs. p. 91ft Thi~ nSRumes. Ilowevpr. thnt till' llol1~pwlfp In [{ooil faith In· 

tended to pay when she obtained the property. If a person acquires property on credit with. 
out intending to pay, his actions would constitute theft under this section (I.e., ther would 
amount to "obtaining property by fraud," within the definition of "obtains or uses' In Ber· 
tion 1739). 
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be remembered that an intent to deprive another of his property or to 
"appropriate" the property is an important ingredient of any theft 
charge. The offense is not simply a failure to pay but a deliberate 
attempt to deprive the seller of his interest in the property. This 
analysis, however, need not even be reached because of the second 
reason which is more fundamental: there is no interest of another that 
is infringed. In the definition of property of another, the operative 
concept is an interest which the actor is not privileged to infringe 
without consent. In the ordinary debt situation) the seller does not 
have an interest that can be infringed. The same is true where there 
is a security agreement, i.e., a seller retains a security interest in the 
property sold. In such a case the debtor's failure to pay still does not 
deprive the security holder of the security interest in the property. 
The security holder has an interest in his debt being paid and hence 
may sue the debtor for that purpose (including a suit to reclaim the 
secured property), but the mere failure to pay pursuant to the terms 
of the contract does not infringe the security interest of the selhr in 
the particular property that is the subject of the sale.3s 

The second point involves the landlord-tenant relationship. As 
previously discussed, property is defined to include real property. 
There is no intention, however, to punish as theft the failure of a tenant 
to pay his rent on his leasehold, although again, as in the case of ordi
nary credit situations, there is no need specifically to evince this in
tention. Section 1731 would not apply to such a situation because, 
aside from the intent requirement, the landlord does not have an 
interest in the property at issue that is infringed by the failure to 
pay rent; rather he has a contractual interest in receiving payment 
which he may enforce, against the debter's assets, in the courts. 

D. With intent to deprive another of a right to the property, 0'1' 

to appropriate the property to his own ~l$e or to the use Of anothe.'I' 
per80n 

The last element required to be proved in order to make out a vio· 
lation of the theft offense is an intent to deprive another of his 
property or to appropriate the property. The phrases "with intent 
to deprive ... " and" (with intent) to appropriate ... " are purposive 
clauses that carry their own culpability standards. The terms "right 
to the property" and "benefit of the property" derive their meaning 
from the definition of "prcperty of another," discussed above. 

The National Commission intended the word "deprive" to carry 
more than the element of permanency. As the consultants to the Com
mission explained, "with intent to deprive . . . includes, but ... is 
not limited to, a purpose permanently to appropriate the property to 
t~e actor's own benefit." 39 There is some dispute among legal authori
tIes whether common law larceny required an intent to appropriate 
property permanently.40 
. Federal cases construing theft statutes on this issue are quite few 
III number, and a difference in viewpoint is evident. Two cases, in in-

"" In the situation of a security agreement, section 1736 also applies. As In the case or 
the ordlnnry <lebt sltuntlon," section 1736 would not encompnss mere fnllure to pny. It 
requires n deprivation ot the sQcurlty Interest by removing, concenllng, encumherlng. trnns
ferring, or converting property. tor e:tnmple, by seIlIng the propert~ without regnrd to the 
security Interest. See U,,/tel/ State3 v. Colemall, 250 F. Supp 394 (N D Miss 1966) alf'd 
383 F.2d 980 (11th Clr. 1067). . " . , • 

3D Worltlng Pnp~rs. p. 920. 
CI;~ ~~ijl):A C.J.S .. T,nrceny. § 270 ; }j[itchell v. UnUed State •• , 304 F.2d 767. 770-771 (D.C. 
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dicating that larceny provisions should be construed as requiring an 
intent to deprive permanently, suggest that permanency is an element. 
of the traditional or common law approach.41 But the contrary posi
tion is taken in Mitchell v. United States, supra, where the court con
cluded, upon its analysis of the authorities, that common law larceny 
did not involve an intent permanently to deprive and construed n 
District of Columbia Code provision accordingly. In another case, 
United States v. Henry,42 however, the court construed 18 U.S.C. 661 
as not involving an intent permanently to deprive because the under
lying Congressional intent was to broaden, not codify, the common law 
crime of larceny. 

While the question may be unsettled with respect to larceny, it is 
clear that embezzlement in its various forms is committed without 
proof of any intent to deprive permanently .. A..n embezzler may well 
mean to replace the embezzled funds at a subsequent time, but the 
crime is complete even if he succeeds in restoring the monies. "Bor
rowing" funds with which one is entrusted is embezzlement whether 
or not the borrower intends to restore the funds within a short period 
of time.~3 

The Committee is persuaded that the better reasoned case authority 
supports the view that Federal theft offenses should not carry the 
element of an intent permanently to deprive. Where one obtains prop
erty of another with the requisite intent to deprive the other of a right 
to the property or a benefit of the property, it ought not to matter 
whether the deprivation is intended to be temporary or permanent. 
Accordingly, the concept of permanency is not intended to be an ele
ment of the offense.44 

The Committee considered including a defense of "consent," but 
ultimately decided that this was unnecessary. In a prosecution for 
theft, the government must show either an intent to "deprive" an
other of property, or an intent to "approprinte" the property. In 
either situation, the defendant could come forward with evidence of 
consent such as to negative the requisite intent. Because satisfactory 
proof of an "intent to deprive" precludes the possibility of consent, 
and because "appropriate" is used in its ordinary dictionary meaning 
of "take without permission," it is apparent that if the defendant can 
show that he obtained the property with the consent of the other per
son or that he believed that the other person consented, the govern
ment's case must fail. 

The following examples illustrate the kind of conduct that is meant 
to be covered by this section, and which conduct the Committee feels 
would establish the requisite "intent to deprive . . . or to appro
priate ... ": 

(i) Creating or reinforcing false impressions in order to induce 
another to part with his property. For example, the defendant obtains 

41 Government of VirOin Iulands v. lVilUam8, 424 F.2d 52(1 (3d Clr. 1970) (conRtrulnJ:: 
a provision ot the Ylrgln Islands Code) ; A 1l810orth v. United State8, 448 11'.2d 439. 442 (9th 
Clr. 1971) (dictum that hnd the evidence shown an Intent to return the property. no viola
tion of 18 U.S.C. 641 wo',ld have been committed). 

42447 F.2d 283 (3d Cir. 1971). See also, endorsing Henry, Unitecl States Y • .dialoney, 
607 F.2d 222, 226-227 (9th Clr. 1(79). 

·10 For a few exampl\,s in the ar\'a. see RnkeR Y. U1!'iter/. States, J 69 F.2d 739' (4th Clr.). 
cert. denlec1. 335 U.S. 826 (1048) (!nvoh'ln~ n check·kltln~ oprrntlon) ; Golden v. United 
State8. 318 F.2cl 357 (1st Clr. 19(3) ; United State8 v. Friend, 115 F. Supp. 580 (S.D.W.Va. 
1951) (no Intent permanently to deprive requIred tor mlsappllcntion of postnl funds) • 

.. Wbeth"r Mil' d~prll'a tlon Is itltf'llll .. d to be trlllpol'orv or pl'rmnJ",nt I" an lssup. how
ever, that Is relevant to sentencing. SubsE'ction (b) (4) (n) providE's that an Intended 
tempornry deprivation of a motor vehicle or vessel by a person under age eIghteen shall be 
grnded as a Clnss B misdemeanor rather than a felony. 



Section 1731. 684 

property of another by knowingly creating or reinforcing a false im
pression as to a present or past fact, or by omitting to disclose any 
fact necessary in order to render statements made not misleading, or 
by preventing the other from acquiring information which would 
affect his judgment of a transaction. 

(ii) Theft of property lost, mislaid, or delivered by mistake. The 
defendant fails to take reasonable measures to restore property of 
another that he knows to have been lost, mislaid, or delivered 
by mistake and "converts the property to the use of himself or of a 
third person.45 

(iii) Passing bad checks. The defendant obtains property by issuing 
or passing a check for the payment of money upon any bank or other 
depositary with knowledge that the maker or drawer has no account1 
funds, or credit at such bank or other depository for the payment or 
such instrument. 

(iv) Theft of services. The defendant avoids payment for services 
rendered, by stealth, force, intimidation, deceptIOn, trick, artifice, or 
a.ny misrepresentation of fact that the person knows to be false. 

The defendant obtains services or aVOlds payment for services ren
dered, by means of tam1?ering or making connection with, or in any 
manner adjusting, altermg, or modifying by mechanical, electrical, 
acoustical, or other means any of the equipment of the supplier, in
cluding a meter or other device for measurmg the amount of services 
rendered or any device designed to supply or to prevent the supply of 
services either to the community in general or to a particular structure. 

The defendant uses or diverts to the use of hImself or of a third 
person labor in the employ of another person or business, or commer
cial or industrial equipment or facilities of another person, knowing 
that the user is not entitled to the use of such labor, equipment, or 
services. 

The defendant obtains property of another by means of an express 
or implied representation that he or a third person will in the future 
engage in particular conduct when he does not intend to engage in 

.G The National Commission suggested a separate offense for the theft of property lost, 
mislaid, or deUvcred hy mistake. See Final Report, § 1734. It recognized that there is no 
criminologIcal significance to the fact that the property stolen Is lost or mIslaId (WorkIng 
Papers, p. 93!l) : "There Is very little dIfference In character between n n actor who pIcks up 
money he finds lyIng on a table In someone's house (ordInary larceny) and one who Iteeps 
a $100 bill hanaed to him when he knows he Is entitled only to $10 and that the vIctim 
thInks he Is giving hIm only $10. Nor Is there much dIfference between these two offenders 
and the actor who "finds" money lyIng on the counter In a bank and who helps himself to It. 
The poInt, of course, Is that the actor Is just as culpable If he Intends to approprIate prop
erty he knows to belong to another whether he takes It, finds It, or dlsco\'ers It as It Is 
beIng mistakenly delivered to him. Ana It is just as clear that the extent of his crIminal 
liability should not turn on technical differences between whether the money was lost, 
mIslaId, or sImply placed somewhere for safekeepIng. ThIs, In any event, Is the premIse of 
the proposal to make approprIation of found or dIscovered property theft just like any 
other kInd of theft." 

Although the CommIttee believes that the theft of property lost, mIslaid, or delivered by 
mIstake should be punIshed as theft, It does not believe that It sepnrnte offense section Is 
necessary. Theft of such propprty Is covered by thIs section. The key elements for such an 
offense are property of another and intent to aeprlve or approprinte. Where the actor disre
gards a risk that the property Is not abandoned and hence may be property of another, he Is 
guilty of theft If In fact the property belongs to another. 

The National Commission added nn extra element In Its sectIon on theft at lost or mls
laW propcrtr-wllPther the actor took rpa~onnblp measures to reRtorp the propprty to n 
person entitled to have It. The Committee believes that a separate statement of this element 
Is unnecessary_ It bears on the question of the awareness of the actor as to whether the 
property is abandoned and on the questIon of hIs Intent to deprIve or appropriate. Proof 
that measures to restore the property were taken or were not taken is relevant but not 
dispooltlve of theBe Issues. 
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such conduct or does not believe that the third person intends to en
gage in such conduct.46 

4. Proof 
Section 1739 (b) (1) provides, inter alia, that in a prosecution under 

this section the possession of property r.ecently stolen, unless satisfac
torily explained, constitutes prima facie evidence that the person in 
possession of the property in some way participated in its theft. The 
term "prima facie eVIdence" is contained in proposed Rule 25.1 of the 
Federal Rules of Criminal Procedure and is explained in connection 
therewith. In essence it has the consequence that the court will instruct 
the jury that ordinarily the fact of recent possession of stolen property 
is a circumstance from which the jury may draw the inference that 
the person in possession in some way participated in the theft. A 
similar common law inference from possession of recently stolen 
property has long been applied by the Federal courts 47 and was sus
tained as constitutional in Barnes v. United States 48 as meeting the 
requisite test of rationality based upon experience. This provision thus 
continues and codifies that doctrine.49 The issue of what constitutes 
"recent" possession is intended, as under existing law, to be left to 
the courts and the jury depending upon the circumstances of each 
case. The Committee has included a similar proof provision in section 
1414 applicable to the offense of smuggling. 

Section 1739 (b) (2) and (3) contams additional proof provisions 
applicable to this section as well as sections 1732 and 1733. These 
provisions are discussed in relation to the following section and that 
discussion should be consulted here. 
6. Bar to Prosecution 

Section 1739 ( c) provides that it is a bar to a prosecution under 
sections 1731, 1732, and 1733 that (1) the subject of the offense was 
intangible property owned by, or under the care, custody, or contr()l 
of, the United States, (2) the defe:p.dant obtained or used the property 
primarily for the purpose of disseminating it to the public, and (3) 
the property was not obtained by means of conduct constituting an 
offense under section 1521 (Eavesdropping), 1524 (Intercepting Cor
respondence), 1711 (Burglary), 1712 (Criminal Entry), or 1713 
(Criminal Trespass), or constituting a trespass under civilla,w. "Civil 
law" refers to the civil law in the State in which the conduct occurred. 

This provision is designed to accomplish two principal objectives. 
For one thing, jt is intended to remove criminal liability on a theft 
theory for so-called "whistleblowers". Thus, under this provision, a 
government employee who, for the primary purpose of public ex
posure of the material, reveals a government document, to which he 

,. Of conrsl!, the perRon's Intent or I1(>IIpf that the promis(> would not be performpd rna:\" 
Dot be Inferred solely because the promIse was not pel'formed but It mRY be Inferred by 
Donperformn n~(> plus eyldence of n schemt' to defrnud; Incle of cnpncltv to engage In the 
prom IRed conilnct; conduct. In fRct. prohIbited by a pertinent licensing' or regulatory Jlro. 
vision; trnnRfpr or nRRets to nvolrl civil IInblllty for brellclJ of contrnrt: or other proof that 
the clrcumstances.of the situation nre Inconsistent with an nbsence of Intent to steal 

"See. e.g .. Uniterl States \' . . TohIlBon. 433 F.2d 1160. 1163-1170 (D.C. Cir. 107(iJ. nnd 
cases cited therein; Kowalewski v. United States, 418 F.2d 118, 119-121 (9th Clr. 1969). 

'8412 U.S. 837. 81/pm note 31. 
,. See, e.g., Hale v. United States, 410 F.2d 147, 150-151 (5th Clr.), ccrt. denied, 396 U.S. 

902 (1969). 
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. obtained access lawfully or by non-trespassory means, would not be 
subject to criminal prosecution for theft. 

The second noteworthy consequence of this provision is its preclusion 
of criminalliabilityior theft or ~'eceipt of stolen,Propert:y for me.mb~rs 
of the press who, motivated prnnarlly by the lllterest 1ll pubhc dIS
semination thereof, publish information, owned by or under the cus
tody of the govern!llent: that was not obtained?y ~hem.by trespassory 
means. The Oommlttee llltends that the phrase' prJmarlly for the pur
pose of c1i~semin~ting it to the. pub~ic" be c~nstrued to perm~t. the 
successfullllvocatlOn of the bar 1ll thIS subsectIon, where a SubsIdIary 
motive for publication was the possibility of a promotion or paym~nt 
of salary or bonus to the reporter, or the incidental reaping of financlal 
gain from the sale of a book. The Oommittee intends that the burden 
of establishing the bar to prosecution rests on the defendant as the 
person invoking ,the bar and as the one in the best position to explain 
his own motivation and the manner in which he acquired the infor
mation. 
6. Jurisdiction 

In keeping with the general approach of the proposed Code, the 
jurisdictional bases for Federal prosecution have been separated from 
the formulation of the offense itself. The numerous bases set forth 
below in most cases retain the coverage of present law. However, be
cause some of the bases are general in nature (e.g., property "moving 
in interstate or foreign commerce"), and because many present statutes 
do not cover theft of services, expansion of theft jurisdiction in cer
tain areas has been effected. 

The jurisdiction subsection is divided into several parts. Paragraphs 
(1) through. (5), which are self-explanatory, refer to: (1) the special 
jurisdiction of the United States; 50 (2) property owned by or under 
the care, custody, or control of, the United States,51 or being produced, 
manufactured, constructed, or stored for the United States; (3) an 
offense committed by a Federal public servant acting under color of 
office; (4) an offense committeCl by a person pretending to be a present 
or former Federal public servant, or a foreign official;52 (5) property 
obtained upon a representation that it will be used to cause a Federal 
public servant to take or withhold official action. 53 

Paragraph (6) provides for Federal jurisdiction if the property 
has a value of $2,500 or more, and is obtained through the use of one 
or more counterfeit, fictitious, altered, forged, lost, or stolen credit 
cards in a transaction or series of transactions affecting interstate or 
forei~ commerce. 

ThIS provision has been included to deal with the problem created 
by United States v. Maze,54 in which the Supreme Oourt held that the 
defendant's use of a credit card, issued by a Kentucky bank, to obtain 
food and lodging at motels in Oalifornia did not corne within the Fed
eral mail fraud statute. The Oourt reasoned that the subsequent mail 

"See 18 U.S. 661, 1025. 
01 It should be noted that conduct In the nature of theft or fraud Involving property 

subject to a security Interest held by the United States-such as current 18 U.s.C. 1010-
Is covered In section 1736 (Interfering with a Security Interest) . 

.. See 18 U.S.C. 912, 915. 
os This provision covers a person who obtnlns money on n promise thnt he Clln Influence n 

public servant to nct in the victim's favor. Such conduct has been sought, unsuccessfully, 
III the pnst to lie proHecuted ns nn obstruction of justice, but Is really n species of theft (I.e., 
obtnlnlng property by fraud). See Ethrcdue v. United State8? 258 F.2d 234 (9th Clr. 1958) ; 
United States v. Oampbell, 350 F. Supp. 213 (W. D. Pa. 197'2) . 

•• 414 U.S. 395 (1974). 
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delivery of sales slips of purcha~es made by the. defeJ?-dant to the ~a~k 
was not sufficiently related to .hIS scheme to brmg hIS conduct w~t~lln 
the statute. In other words, Ins scheme had already reached. frUItIOn 
when the mails were used, and thus the defendant did not "use" the 
mails to defraud within the meaning of 18 U.S.C. 1341, 

Because the proposed Code's reenactment of the mail and wire fraud 
statutes also require "the use of. the United Stll;tes m?-il" in the. "course 
of executinO" such scheme or artIfice" (see the dIscussIOn of sectIOn 1734 
infra), the °Committee has decided to cover conduct similar to that in 
Maze under the general theft statute. . . . 

In large measure in response to the Maze deCIsIOn, the Congress, m 
the enactment of Public Law 93-495, amended a section of the Truth 
in LendinO" Act 55 that prohibited the use of a counterfeit, fictitious, 
altered, fo~ged, lost, stolen, Or fraudulently obtained credit card in 
a transaction involving interstate or foreign commerce to obtain goods 
or services having, in the aggregate, a retail value of $5,000 or more. 
The 1974 amendment lowered this jurisdictional base to $1,000 and 
created several new offenses. Moreover, the maximum penalty for all 
the offenses in the statute (15 U.S.C. 1644) was raised from five to 
ten years' imprisonment. The new offenses included (1) the use, with 
fraudulent intent, of any instrumentality of interstate or foreign 
commerce to sen or transport a counterfeit, fictitiolls, altered, forged, 
lost, stolen or fraudulently obtained credit card knowing it to be 
counterfeit, fictitions, etc.; (2) the transportation in interstate or for
eign commerce, with fraudulent intent, of such an improperly obtained 
credit card Imowing "it to be counterfeit, fictitious l etc. (3) the lmow
ing receipt, concealment, use, sale, or transportatIOn in interstate or 
foreign commerce of one or more tickets for such transportation which 
have an aggregate value, in anyone year, of $500 or more and which 
were obtained with (t counterfeit, fictitious, etc., credit card; and (4) 
t,he furnishing of money, property, services, or anything of value 
which, in any single year, has an aggregate value of $1,000 or more, 
through the use of any counterfeit, fictitions, etc., credit card lmowing 
it to be counterfeit. fictitious, etc. 

The statute prior to its amendment in 1974 was rarely utilized, pri
marily because of the availability of the mail fraud statute. The 1974 
amendment sought to broaden the use of the existing statute and thus 
cure the problem created by the Maze decision. 

Since j]{aze hfts effectively eliminated the use of the mail fraud 
statute as a weapon against the fraudulent use of a credit card, the 
Committee has provided felony judisdiction in paragraph (6) of this 
section for theft by use of a counterfeit, forged, lost, or stolen credit 
card of property valued at $2500 or more, thus enabling section 1731 
to reach nearly all of the cases formerly prosecuted under the mail 
fraud statute. Thefts by use of a counterfeited, forged, lost, or stolen 
credit card in any amount from $1,000 to $2500 would be covered as 
Class A misdemeanors under the 'l'ruth in Lending Act (15 U.S.C. 
1644) as amended by the Criminal Code Reform Act of 1979. 

The Committee has made one other change in current law.$6 Exist
ing 15 U.S.C. 1644 requires that the aggregate jurisdictional amount 

.. Section 134 of that Act (15 U.S.C. 1644) . 
.. It should be noted thnt the basic reach ot the 1974 Act concerning receiving property 

obtained by the nse of n forged or stolen credit card Is carried forward In section 1732 
(Trnfficklng In Stolen Property) and section 1733 (Receiving Stolen Property). 
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of $1000 be met in a "transaction affectlng interstate or foreign com
merce." Conceivably this could be interpreted to mean that the juris
dictional amount must be met in but one basic transaction. The 
Committee does not believe that the existing law should be read in this 
narrow manner. To avoid any such interpretation the words "or series 
of transactions" have been added to make it clear that the new $2500 
limit can be reached by aggregating purchases made throughout the 
use of the card or cards involved. 

"Credit card" is intended to mean all objects commonly referred 
to by that term, and includes a card, charge plate, or any other identify
ing symbol or instrument which purports to evidence an undertaking 
to pay ~or property or services delivered to 01' rendered upon the order 
of a desIgnated person 01' bearer. 

Paragraph (7) provides jurisdiction where the property is mail, 
and thus in effect reenacts 18 US.C. 1702 and 1708. 

Paragraph (8) provides for jurisdiction where: 
[T]he property is moving in interstate or foreign com

merce, constitutes or is a part of an interstate or foreign 
shipment, or is in a pipeline system which extends across a 
state or United States boundary or in a storage facility of 
such a system. 

This provision is based largely on 18 U.S.C. 659. The phrase in that 
statute "which shall have come into the possession of any common 
carrier for transportation in interstate or foreign commerce" was not 
included because the Committee thought it unnecessary in view of the 
very broad interpretation accorded the term "interstate or foreign 
commerce" by the Federal courts, which construction the Committee 
endorses and intends to perpetuate under this section. 57 It should be 
noted that the terms "interstate commerce" and "foreign commerce" 
are defined in section 111 (compare 18 US.C. 10). The Committee 
further intends that the branch of 18 US.C. 659 dealing with theft. 
from a passenger on a common carrier moving in interstate or 
foreign commerce be deemed encompassed in the concept of "prop
erty moving in interstate or foreign commerce" in this paragraph. The 
fact that the property is on the person of a passenger rather than in 
a freight car does not alter the fact that the property itself is in 
commerce. 

It should be noted-in regard to this jurisdictional base that section 
1739 (b) (4) provides that: 

[1]n establishing that property constitutes or is part of an 
interstate or foreign shipment within the meaning of section 
1731 (c) (8), proof of the designation in a way bill or other 
shipping document of the places from which and to which a 
shipment was made creates a presumption that the property 
was shipped or was being shipped as indicated by such 
document. 

'" See. e.g .• United States v. Bergen'. 338 F.2d 48'5 (2d Cir. 1964), cert. denied, 13'80 U.S. 
92'3 (1965) ; United. States v. lIfa'1/. 419 F.2cl 553 (8th Clr. 1969), to the effect that once 
property Is dellevered to the carrier for shipment, Its interstate character atta,ches notwltll' 
stancllng that no interstate route hacl been selectecl and the interstate jourDPY had not be,~un 
at the time of the theft. See nlso United State_~ v. GoWn. 166 F.2<112R (3,1 Cir.), cert, clenled, 
33R U.S. 875 (1948) ; Uniterl,"Itates v. Augello, 452 F.2,l llil:; (2<1 Clr. 1971), cert. denied, 
409 U.-S. 859 (1972) ; United Htate8 v. A8tolas, 487 F.2cl 27'5 (2cl Clr. 1973), cert. denied, 
416 U.S. 955 (1974). 
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This is derived from a similar provision in 18 U.S.C. 659, which 
speaks in terms of "prima facie evidence" instead of a presumption.58 

A presumption is defined in Rule 25.1 of the Federal Rules of Criminal 
Procedure contained in the reported bill. The Rule provides that 
where a pr~slUnption is created, the court shall charge that the jury 
may find the existence of the presumed fact on the basis of the 
presumption alone, since the law regards the fact giving rise to the 
presumption as strong evidence of the fact presumed. 

Paragraph (9) covers property that is ammunition, a firearm, or a 
vehicle or has a value of $5,000 or more, and that is moved across a 
State or United States boundary in the commission of the offense. 
The term "commission of an offense" is defined in section 111 to in
clude the attepted commission of ~n offense, the consummation of an 
offense, and any immediate flight after the commission of an offense. 
Thus, this base will carry forward, in part, the coverage of certain 
crimes in the National Stolen Property Act, 18 U.S.C. 2312, 2314, 
2315, and 2316, as well as 18 U.S.C. 922(i). Those statutes punish the 
transportation in interstate or foreign commerce of ammunition, a 
firearm or a vehicle, or property valued at $5,000 or more, "knowing 
the same to have been stolen". Thus, where the interstate or foreign 
movement of such stolen property occurs during the consummation or 
immediate flight after the commission of the offense, it will be en
compassed within this section. The remaining coverage of these stat
utes is carried forward in the following two sections, by means of a 
related jurisdictional base.59 

Paragraph (10) applies to property owned by, or under the care, 
custody, or control of, a national credit institution.GO This provision 
continues Federal jmisdiction O\'er thefts, embezzlements, etc., from 
F('dcmlly controllrd or insured financial institutions.Gl 

Paragraph (11) applies to offenses committed by a misrepresenta
Hon of United States ownership, guarantee, insurance, or other inter
est of the United States in property involved in a transaction. It is 
derived from existing law.62 

Paragraph (12) covers offenses committed by impersonation of a 
cI'eclitor of the United States. This section is premised on the existing 
jUJ'isdictional base in 18 U.S.C. 914. 

Paragraph (13) provides for Federal jurisdiction where: 
[T]he property: (A) is owned by, or is under the care, 

custody, or control of, an Indian tribe, band, community, 
group, or pueblo that is subject to a federal statute relating to 
Indian affairs, or a corporation, association, or group orga
nized mlder any such statute; or (B) is the subject of a grant, 
sub~rant, contract, or subcontract pursuant to the Indian 
Selt-Determination and Education Assistance Act (88 Stat. 
2203) or the Act of Apri116, 1934, as amended (25 U.S.C. 452 
et seq.), and the offense is committed by an agent of a re
cipient'of such a grant, subgrant, contract, or subcontract. 

'" The National CommIssIon also Included such a provIsIon. See Final Report, § 1739 
121 (cl. 

"18 U.S.C, 2318, punishing the transportation, sale. or receipt In Intprstatp or forelll'n 
commcrce. with frnudulent Intent, of nny phonograJlh record. disc. wire. tnpe, film, or 
other article on whIch sounds are recorded, knowing the lahel thereon to have been falsely 
mnne. forged, or coun tcrfeltcd is carried forward in title 18 U.S.C. App. 

00 The term "national credit InstItution" Is defined In sectIon 111. 
11 See, e.g., 18 U.S.C. 656, 6117. 2113. . 
IS See U.S.C. 663. 1861. 
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This provision substantially codifies the jurisdictional bases in 111 
U.S.C. 1163 and 25 U.S.C. 450d, covering embezzlement and theft 
from Indian tribal organizations or by agents of recipients of various 
governmental contracts and grants. 

Paragraph (14) provides for Federal jurisdiction where: 
[T]he property is owned by, or is under the care, custody, 

or control of, an employee benefit plan subject to a provision 
of title I of the Employee Retirement Income Security Act 
of lS74 (29 U.S.C. 1001 et seq.). 

This jurisdictional base is the same as that contained in 18 U.S.C. 664, 
encompassing theft or embezzlement from an employee welfare or 
pension benefit plan. 

Paragraph (15) is new and covers trust funds established by em
ployers or employee organizations (as defined in section (4) of the 
Employee Retirement Income Security Act of 1974 63 to provide bene
fits to the members of such organizations or their families. The pur
pose of this provision, which expands current law, is discerned by 
reference to the discussion in this report to section 1752(b) (2) (Labor 
Bribery). 

Paragraph (16) provides that there is Federal jurisdiction where: 
[T]he property is owned by, or is under the care, custody, 

or control of, and the offense is committed by an agent or 
member of, or a person connected in any capacity with: 
(A) a lrubor organization as defined in section 3 (i) and (j) of 
the Labor-Management Reporting and Disclosure Act of 
1959 (29 U.S.C. 402 (i) and (j», or (B) a labor organiza
tion in which employees participate and which exists for the 
purpose, in whole or in part, of dealing with any United 
States government agency regarding gl'levances, personnel 
policies and practices, or other matters affecting the work
ing conditions of its employees. 

The first branch of this jurisdictional base carries forward prel'ent 
law and is adapted from 29 U.S.C. 501(c). The second branch is new 
and is designed to extend Federal jmisdiction to the:£ts from Federal 
employee unions. Labor organizations comprised solely of Federal em
ployees (with the exception of postal workers) are not covered by 
the provisions of the Labor-Management Reporting and Disclosure 
Act. Because of this omission., officials of Federal employee unions 
who steal or embezzle union funds are not now subject to prosecution 
by the Federal government. The Committee regards this as unjustified. 
It is ironic and irrational that under the present stake of the law, 
Federal law enforcement officials are authorized to prosecute embezzle
ment or theft involving the assets of private-sector unions but have 
no cognizance over similar offenses affecting union members who are 
Federal employees. This jurisdictional base will remedy this gap. 

Paragraph (17) provides for Federal jurisdiction where: 
[T]he offense is committed by an agent or receiver of, or a 

person connected in any capacity with, a small business in
vestment company, as defined in section 103 of the Small 

63 29 u.s.c. 1002(4). 
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Business Investment Act of 1955, as amended (15 U.S.C. 
662), and the property is owned by, or is under the cltre, 
custody, or control of, such small business inv.estment com
pany. 

This provision will reenact the jurisdictional coverage of current 1S 
U.S.C. 657 and 1006. 

Paragraph (1S) provides that there is Federal jurisdiction where: 
[The] property is owned by, Or is under the care, custody, or 

control of, a registered investment company, as defined in 
section 3(a) of the Investment Company Act of 1940, as 
amended (15 U.S.C. SOa-3 (a) ). 

This covers the jurisdictional bases contained in 15 U.S.C. SOa-36 and 
80a-4S. 

Paragraph (19) reaches cases where: 
[T]he offense is committed by a futures commission 

merchant as defined in section 2 (a) of the Commodity 
Exchange Act, as amended (7 U.S.C. 2), or an agent thereof, 
and (A) the property is that of a customer and is received by 
such futures commission merchant to margin, guarantee, or 
secure trades or contracts of any customer; Or (B) the prop
erty has accrued to a customer as the result of trades or 
contracts. 

This reflects the jurisdictional base set out in 7 U.S.C. 13 (a). 
Paragraph (20) provides for Federal jurisdiction where: 

[T]he property is owned by, or is under the care, custody, 
or control of, an organization engaged in interstate com
merce as a common carrier, and the offanse is committed (A) 
by a president, director, officer, or manager of such common 
carrier; or (B) by an agent of such common carrier riding 
in a motor vehicle, vessel or aircraft of such common carrier 
that is moving in interstate commerce. 

This provision incorporates jurisdictional bases currently contained in 
IR US.C. 659 and 660. 

Paragraph (21) covers situations where: 
[T]he offense is committed by an agent of, or a person con

nected in any capacity with, an agency receiving financial 
assistance under the Economic Opportunity Act of 1964, as 
amended (42 U.S.C. 2701 et seq.), and the property is the 
subject of a grant or contract of assistance pursuant to such 
Act. 

This provision continues the pre:sent scope of 42 U.S.C. 2703(a). 
Paragraph (22) provides that there is Federal jurisdiction where: 

[T]he property consists of any part of the compensation of 
a person employed in the construction, completion, repair, or 
refurbishing of a federal public building, federal public 
work, or building financed in whole or in part by a loan or 
grant from the United States, and is obtained or retained by 
fraud in relation to that person's employment. 
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This is based on 18 U.S.C. 874 (kickbacks from public works employ
ees), which prohibits such kickbacks by means of force, intimidation, 
threat or "any other manner whatsoever." The proposed Code deletes 
the omnibus coverage of 18 U.S.C. 874 ("any other malmer whatso
ever") and limits the jurisdictional purview of the offense to kick
backs obtained by extortion 64 or fraud. 

Paragraph (23) covers situations where: 
[T]he offense i~committed by a trustee, receiver, custodian, 

marshal, or other court officer and the property consists of a 
part of the estate of a debtor concerning whom a petition 
has been filed pursuant to title 11 of the United States Code. 

This continues the present scope of 18 U.S.C. 153. 
Paragraph (24) establishes Federal jurisdiction where: 

[T]he property consists of a part of a grant, contract, or 
other form of assistance received directly or indirectly, from 
the Law Enforcement Assistance Administration pursuant to 
title I of the Omnibus Crime Control and Safe Streets Act 
of 1968, as amended (42 U.S.C. 3701 et seq.). 

This duplicates the coverage of 42 U.S.C.379l. 
P aragra ph (25) establishes Federal jurisdiction where: 

[T]he property (A) consists of a coupon, or of an authori
zation card, defined in section 3 (c) and (d) of the Food 
Stamp Act of 1964, as amended (7 U.S.C. 2012 (c) and (d» ; 
or (B) is obtained by the use of such a coupon or authoriza
tion card that has been obtained in violation of this section, 
that has been counterfeited in violation of section 1741, or 
that has been forged in violation of section 1742. 

This provision continues the coverage of 7 U.S.C. 2023. 
Paragraph (26) provides that there is Federal jurisdiction where: 

[T]he property consists of agricultural products stored or 
to be stored in a licensed warehouse pursuant to the United 
States Warehouse Act (7 U.S.C. 241 et seq.) and licensed 
receipts have been or are to be issued for such products. 

This is the same jurisdictional base contained in 7 U.S.C. 270. 
Paragraph (27) covers situations where: 

['r]he property consists of money paid under a law admin
istered by the Veterans' Administration for the benefit of a 
minor, an incompetent, or another beneficiary, and the offense 
is committed by a fiduciary of such beneficiary. 

This provision codifies 38 U.S.C. 350l. 
Paragraph (28) covers situations where: 

[TJhe property consists of moneys, securities, or other 
assets of the Securities Investor Protection Corporation. 

This carries forward the offenses in 15 U.S.C. 78jjj( c) (2) . 

.. See proposed section 1722(a) and (c) (7). 
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Paragraph (29) establishes Federal jurisdiction where: 
[TJhe property consists of a note. stock certificate, treasury 

stock certificate, bond, treasury bond, debenture, certificate of 
deposit, interest coupon, or any form of debt instrument, bear
ing intrest, or a blank certificate of any of the foregoing, and 
is owned by, or under the care, custody, or control of: (A) a 
member of, or organization insured by, the Securities Investor 
Protection Corporation; (B) a broker-dealer registered with 
the Securities and Exchange Commission pursuant to section 
15(a) (1) oithe Securities Exchange Act of 1934 (15 U.S.C. 
7S0(a) (1» ; or (C) an insurance company registeredlmder 
the law of a State or a foreign insurance company doing busi
ness with the United States. 

This paragraph represents an extension of F~deral jurisdiction over 
present law, but the need for such an extenSIOn was amply demon· 
strated in hearings held before the Senate Permanent Subcommittee 
on Investigations concerning organized crime and the theft and coun
terfeiting of corporate securities.65 It was established at those hearings 
that present law is inadequate to combat the sophisticated fraudulent 
schemes involving use of stolen and counterfeit corporate securities' 
lind that new legislation is needed.66 

Based on those hearings the Committee has concluded that the usc of 
stolen securities as collateral for loans, to bolster the credibility of 
fraudulent financial statements, as well as for other illegal purposes, 
has a serious and detrimental effect on interstate commerce.67 In addi
tion, statistics gathered by the Permanent Subcommittee on Investiga
tions clearly indicate that the problem concerns securities issued by 
State and local governments as well as those issued by corporations.68 

Furthermore, these fraudulent schemes, using stolen securities, in
vuriubly reach beyond State and even national boundaries, and thus 
State law enforcement authorities are generally unable to cope effec
tively with these offenses. -It is for these reasons that the Committee 
believes it is essential to extend FederaT jurisdiction to cover the theft 
of securities which are under the care, custody, or control of an en
tity of the type enumerated in subparagraphs (A), (B), and (C). 
The scope of this provision is substantially similar to legislation in
troduced in the past three Congresses by several Senators.6D 

Paragraph (30) establishes Federal jurisdiction where: 
[TJhe property is a payment made pursuant to section SOl 

of the Presidential Election Campaign Fund Act, as amended 
(26 U.S.C. 9001 et seg.) , or pursuant to section 9037 of the 
Presidential Primary Matching Account Act (26 U.S.C. 
9037) , and the offense is committed by a person to whom such 
payment is made or to whom a portion of such payment is 
transferred. 

"" See Hearings on Organized Orlme: Securities Thefts and Frauds before the Perma
npnt SlIucommlttpe on InVestigations of the Committee on Governmpnt Operations. United 
States Senate, 9311 Cong •• 1st Sess., Part I, pp. 1-9 and Part 2, pp. 123-136. 

00 Ibid. 
61 Ibid. 
os Id, at Part 4, p. 516. 
6. S. 2221, 94th Cong., 1st Sess.; S. 2323, 95th Cong., 1st Sess. i S. 1380, 96th Cong., 

1st Sess. 

51-508 0 - 80 - 45 
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This carries forward the offenses in 26 U.S.C. 9012(c) and 9042(b) . 
. Paragr?,ph (31) creates jurisdic~ion where the property is pro

vIded or msured under part B of tItle IV of the I:Iigher Education 
Act of 1965, as amended (20 U.S.C. 1071 pt 8eq.). ThIS carries forward 
the scope of 20 U.S.C.1087-4( a). 

Paragraph (32) provides jUJrisc1iction if the offense is committed 
in connection with a payment for furnishing an item or service pur
suant to title XVIII or XIX of the Social Security Act (42 U.S.C. 
1395 et seq. or 42 U.S.C. 1396 et seq.) This carries forward the felony 
conversion offenses in 42 U.S.C.1395nn(a) (4) and 1396h(a) (4). 

Paragraph (33) creates Federal jurisdiction where: 
[TJhe offender uses the property in a transaction affecting 

interstate or foreign commerce, or transports the property in 
interstate or foreign commerce, or uses an instrumentality of 
interstate or foreign commerce to sell or transport the prop
erty, and the property-

(A) consists of a debit instrument as defined in section 916 
(c) of the Electronic Fund Transfer Act (15 U.S.C. 1693n 
(c» ; or 

(B) is obtained by the use of such a debit instrument that 
has been obtained in violation of section 1741, or that has been 
forged in violation of section 1742. 

This is designed to carry forward the theft-type offenses enacted in the 
95th CongTess in the Electronic Fund Transfer Act, Public Law 95-
630. 

Paragraph (34) creates jurisdiction of the property is the subject of 
a grant or other form of assistance under the ·N ational School Lunch 
Act (42 U.S.C. 1751 et 8eq.) or the Child Nutrition Act of 1966 (42 
U.S.C. 1771 et seq.). This 'brings forward the offenses in 42 U.S.C. 
1760(g). 

Paragraph (35) provides for Federal jurisdiction if the property 
has a value of $5,000 or more and is property owned ,by, or under the 
care, custody, or control of, an organization, or a State or local gov
ernment agency, that received benefits in excess of $10,000 in anyone 
year period pursuant to a Federal program involving a grant, con
tract, subsidy, loan, guarantee, insurance, or another form of Federal 
assistance, and if the offense involves property owned by, or under 
the care, custody, or control of, the program and is committed by an 
agent of such organization or agency. 

This jurisdictional base is new in the generality of its application 
to thefts from all federally funded programs, but draws upon specific 
statutes such as 18 U.S;C. 665(a), applicable to thefts from the 
C.E:.r.A. program. The provision, which is strongly supported by 
the Department of Justice, is designed to remedy a gap in the existing 
coverage of such thefts, resulting primarily because of the require
ment under 18 U.S.C. 641 that the money stolen be proved to be United 
States government property. Once money is paid over pursuant to a 
Federal program to an organization or unit of State or local govern
ment, frequently title passes or the Federal funds are commingJed 
with other funds and lose their character as Federal dollars, illthongh 
the Federal Government clearly retains a strong interest in assuring 
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the integrity of such program monies. Indeed, a recurring problem 
in thi::; area, underlining the need for Federal jurisdiction, has been 
that State and local prosecutors are often not inclined to commit their 
limited resources to pursue such thefts, deeming the United States 
the principal party aggrieved. 

The jurisdictional base, while broad in its concept, contains various 
limiting features, so as to insure against an unwarranted expansion 
of Federal jurisdiction into areas of little Federal interest. The limit
ing features are (1) the requirement that the theft involve at least 
$5,000, (2) the requirement that the theft be from a program that 
received at least $10;000 in FedC'ral l:C1wfits over a one-year period, 
(3) the requirement that the property stolen be property owned Iby or 
under the care, custody, or control of, the program, and (4) the re
quirement that the offense be committed by an agent of the receiving 
organil>;ation or government agency. The terms "organization", 
"agent", and "government agency" are defi.ned in section 111. 

Finally, paragraph (36) creates Federal jurisdiction if the pl'Op
~rty stolen has a value of $10,000 or more and the offense is committed 
in connection with the marketing of livestock in interstate or foreign 
commerce. This jurisdictional base is derived in part from 18 U.S.C. 
2316 and in intended to permit Federal cognizance of large sC,ale live
stock thefts having an interstate nexus. The Committee has been ad
vised that such thefts are a significant problem in 'Western States and 
that local law enforcement is often incapable of dealing with the 
problem. 

In addition, it should be noted that if an offense under this section 
involves fraud upon the United States or the theft of United States 
property, there is extraterritorial jurisdiction under section 204 (c) (5), 
'7. Grading 

To remedy the lack of uniformity in the grading provisions of 
present law, the Committee has proposed a four step approach to the 
problem. The most severe grading-i.e., Class C felony (up to ten 
years' imprisonment)-is reserved for instances in which the property 
that is the subject of the offense has a value in excess of $100,000. 
While it may be that few thefts will involve this amount, those that do 
("white collar" crimes, for instance) are in the Committee's judgment 
sufficiently serious to warrant this classification. 

Class D felony treatment (up to five years in prison) is prescribed 
if the property which is the subject of the offense has a value in excess 
of $500 but not more than $100,000. The reason for according such a 
felony level to every theft in excess of $500-admittedly a low 
threshold-is to permit appropriate sentencing in cases where the 
defendant is apprehended before his crime is completed. Thus, if an 
arrest is effected during the course of a theft from an interstate ship
ment, but the defendant has only appropriated a few hundred dollars 
worth of merchandise, the crucial inquiry becomes how much property 
he intended to steal-e.g., only enough to customize his own car, 
or $50,000 worth of automotive accessories. Although grading for 
attempt is equivalent to that for the complete offense, charging the 
defendant with attempt dol'S not obviate. the problem, becanse of the 
difficulty of proving how much he intended to steal. To avoid this 
dilemma, which can be expected to arise in cases where the thieves 
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are interrupted in the early stages of their work, the Committee has 
proposed that every theft in excess of $500 (up to $100,000) be graded 
as a Class D felony. Where the full import of the offense, although 
within this range, is relatively minor, the court may of course take tills 
factor into account in imposing sentence. 

Class D felony treatment is also provided for the theft of certain 
enumerated items, regardless of their monetary value being $500 or 
less: 

A. A firearm, ammunition, or a destruotive devioe 
Theft of the various items included within this provision 10 is all too 

often the predicate or catalyst for the commission of far more serious 
crimes, and thus the relatively harsh penalty is justified. In addition, 
the per se felony treatment avoids the difficult and essentially irrelev2,nt 
issue of value in this context. 

B. A vehiole, ewoept as provided in paragraph (4) 11 

This essentially allows coverage parallel to that of the existing Dyer 
Act (18 U.S.C. 2312), although jurisdiction has been expanded some-. 
what by the addition of vessels within the definition of "vehicle" in 
section 111. While that Act is. considered to be an effective tool in pros
ecuting car thieves, too many cases, basically local in nature, have 
found their way into the Federal courts. Indeed, some courts have 
indicated a desire to limit the Dyer Act primarily to organized crime, 
professional criminals, "ring" cases, salvage and stripping operations, 
and the like. 

For this reason, the Department of Justice has issued guidelines 
limiting prosecution of Dyer Act cases.12 The Committee is of the view 
that these guidelines, by and large, obviate the problem, while pro
viding flexibility should changing circumstances warrant prosecution. 
The Committee, however, has superseded the guidelines in one respect, 
providing in paragraph (4) (B) for Class B misdemeanor treatment 
(up to sIX months in prison) for what is typically considered "joy
riding" where the property is a motor vehicle or a vessel,Ta the de· 

70 Each of the above terms Is defined In section 111 and Is discussed in detail In relation 
to subchapter C of chapter 18. 

71 Para~raph (4) refers essentially to the "joyriding" situation. discussed infra. 
72 The Department of Justice has promulgated the following guidelines in the United 

States Attorneys' Manual (Title 9, §§ 9-61.131-9-61.133) for determining whether viola· 
tions of 18 U.S.C. 2312 and 2313 should be investigated or prosecuted by the Federal 
Government; ...-

1. "Organized ring" cases and multl·theft operations should continue to be investigated 
dnd prosecuted. 

2. Individual theft cases Involving exceptional circumstances should continue to be 
Investigated with the proviso that when local authorities Indicate a willingness to prose· 
cute the United States Attorney should defer to such prosecution. In determining whether 
"exceptional circumstances" justifying federal prosecution are present, the following ex· 
amples may be considered germane but not exhaustive: 

(a) The stolen vehicle Is used In the commission of a separate felony for Which punish· 
ment le88 than for the Dyer Act would be expected from local courts. 

(b) The stolen vehicle Is demOlished, sold, stripped or grossly misused. 
(c) An Individual steals more than one vehicle In such 11 manner as to form It pattern 

of conduct. 
(d) the stolen vehicle constitutes heavy commercial or farming equipment, such as a 

tractor truck. farm tractor, or vehicle used In heavy construction. 
3. Individual theft cases should not be prosecuted In Federal courts, regardleu ot local 

prosecutive decisions, In the following instances: 
(a) Joy·rldlng. 
(b) Where the Individual to be charged Is 21 years ot age or older and hilS not pre

viously heen convicted of a felony In any jurisdiction. 
(c) When the Individual to be charged Is less than 21 years of age an!! cannot be de· 

fined as a recidivist. A. "recidivist" tor purposes of this policy is a person under 21 who 
has twice prpvlollRly bepn arr~sted for motor vehicle thefts and on one 0,. 1IIore occasions 
has been subjected to InstitUtional incarceration for motor vehicle theft or other olrenses. 

72 The terms "motor vehicle" and "vessel" are defined In section 111. 
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fend ant is less than eighteen years old, and the defendant's intent 
involved deprivation or approJ?riation of a temporary rather than a 
permanent nature. This proVlsion will permit statutory coverage 
in those rare instances (e.g., "joyriding" on a Federal enclave) in 
which Federal prosecution 1S warranted, notwithstanding the general 
guidelines.74 

O. A record 01' other document owned by, 01' under the ca1'e, custody, 
or control oj, the United States 

Class D felony status attaches under this provision regardless of 
whether the property is stolen from a government office or public serv
ant. This is in contrast to the more restrictive approach of the Na
tional Commission.75 

D. A counterfeiting or forging implement de8igned for the making 
of a 'written instrument of the United States 

This language is intended to reflect the first paragraph of 18 U.S.C. 
642, which proscribes the theft of certain items related to the produc
tion of money, bonds, stamps, and other government obligations,76 as 
well as to cover, at a felony level, the theft of such things as postal 
validating stamps that could be used to commit forgery. The meanings 
of the terms "counterfeiting implement," "forging implement," and 
"written instrument" are explained in section 1739 by means of a cross 
reference to sections 1747 (b), (d), and (i). 

E. A key or other implement designe.d to provide aoceS8 to mail or 
to property owned by, or under the care, austody, or control of, the 
United States 

This is designed to reflect the first paragraph of 18 U.S.C. 1704, 
which penalizes the theft of keys suited for opening postal locks pro
tecting United States mail. Because there appears no good reason to 
limit application of the theft statutes to preservation of the mail, the 
language has been extended to its proposed form. The approach is a 
necessary one. Those who possess stolen keys enabling them to gain 
access to mail or other government property must be presumed to in
tend to appropriate as much property as possible. The fact that the 
property is found to have a value of not more than $500 (see below) 
should not entitle the thief to be treated as a mere misdemeanant. The 
crucial issue is the danger the stolen key represents to the integrity 
of 1;hemail or other property. 

However, although felony sanctions are provided by the Committee's 
formulation, it should be noted that the misdemeanor provisions of 
subsections (b) (3) and (4) remain available. In an appropriate case, 
the prosecutor may prefer a misdemeanor charge of theft of property 
of a value less than $500 (Class A misdemeanor) or $100 (Class B 
misdemeanor) . 

F. Mail other than a newspaper, magazine, circular, or other ad
vertising matter 

The intent of this provision is to cover theft from the mails. To pro
vide maximum protection to the integrity of the mail service, the Com
rnittee has provided for felony treatment of theft of all mail except 

.. If the car is damaged, there would be coverage under section 1703 (Property 
Destruction) • 

'IS Final Report. § 1735 (2)( e) . 
•• See also 18 U.S.C. 2314 (par. 5). 
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-that which is specifically excluded. Section 111 defines "mail" and is in
tended to incorporate the holding of Rosen v. United States,71 that 
the mail does not pass out of the custody of the government, and 
oeyond the protection of Federal law, when it is placed in the address
ee's privately owned mail receptacle.'8 

Misdemeanor treatment is afforded if the property which is the 
subject of the offense is less than $500. If its value is between $100 and 
$500, the offense is graded as a Class A misdemea,nor (up to one year 
in prison). This represents an amelioration of current law since, as 
was seen in the listing of present statutes covering theft, many of these 
draw the felony-misdemeanor line at $100. The offense is graded as a 
Class B misdemeanor (up to six months in prison) if, int61' alia, the 
value of the property is under $100.79 

With the exception of "joyriding," which is prefaced by a special 
"notwithstanding" clause, the Committee does not intend the above 
grading classification to be interpreted so as to limit prosecutorial 
discretion. On the contrary, if an offense (for example) involved 
property which was of a type specified in subsection (b) (2) (B) but 
which was also of a value in excess of $100,000, it is the Committee's 
intent that eitM1' level (class C or D felony) of the offense could be 
charged. 

SECTION 1732. 'I'RAEFIOKING IN STOLEN PROPERTY 

1.1 n General and Present Federal Law 
This section parallels the trafficking in smuggled property offense in 

proposed section 1412. The section has no direct counterpart in existing 
Federallaw.80 It is designed to create a distinction between the "traf
ficker" in stolen goods (I.e., most commonly the professional "fence") 
and the individual, not in the business of dealing in stolen property, 
who buys or receives stolen wares for his own use. The latter indivi
dual's offense is covered in the following section at a reduced grading 
level. The offense here is graded commensurately with theft under sec
tion 1131. The Committee is aware that there may be instances where 
a person's conduct will fall within the literal framework of this sec
tion and yet only warrant prosecution under the less serious offense in 
section 1133. Such cases are left to prosecutive discretion and 
to the sentencing discretion of the courts. Notwithstanding the 
lack of watertight compartments in terms of the categories covered 
by this and the following section, the Committee believes that the basic 
difference in degree of social harmfulness between the professional 
dealer in stolen goods and the one-time or occasional purchaser who 
buys them for his own use is sufficiently apparent to justify the creation 
of the trafficking offense. 
~. Tlte Of!e'fUJe 

Subsection (a) provides that a person is guilty of an offense if he 
traffics in property of another that has 'been stolen. "Traffics" is defined 

11245 U.s. 46" (191S) . 
.. !';ee n)~o TTniterl .<lInteR v. Dn1liR. 461 1i'.2d sa (5th Clr.), cert. denied, 409 U.S. 021 

(1972), holding that mail misdelivered remains "in the mall" for purposes of 18 U.S.C. 
170S in view of the continuing obligation of the Postal Service to make a proper delivery; 
United States v. Lopez, 457 F.2d 396 (2d Clr.). cert. denied, 409 U.S. 866 (1972). 

'/0 In addition, liS nrevlollHly dlRCUHsed, ClaSH B misdemeanor status Is made apr-licable to 
the so-called "joyriding" situation. 

so Sections 1732 lind 1733 eSF.entially nccept the recommendation of tile Amerll'an Bar 
Association as to the need for separate treatment of offenses relating to the receipt of stolen 
property. Hearings, p. 5813. 
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in section 111 to mean "( a) to sell, pledge, transfer, distribute, dis
pense, or otherwise dispose of to another person as consideration for 
anything of value; or (b) to buy, receive, possess, or obtain control of 
with intent to do any of the foregoing." Thus, this section covers deal
ings in stolen property where the actor acquires the merchandise not for 
himself but to dispose of it to another person for a consideration.81 

As indicated, the intent of the Committee is that the section be pri
marily used with respect to the professional "fence" of stolen goods, 
whose activities encourage others to commit the underlying offense. 

The conduct in this section is "trafficking" in property. Because no 
level of culpability is specifically designated, the requisite state of 
mind that must be proved is at least "knowing," i.e., that the offender 
was aware of the nature of his actions.82 

The elements that the pl'opelty is that "of another" and that the 
property "has been stolen" are existing circumstances.83 "Property 
of another" as a term, including the definition of "property," is dis
cussed in the preceding section and that discussion is incorporated 
here. Be<lausG no level of culpability is prescribed herein with respect 
to this element, the requisite state of mind to be shown is at a mini
mmn, "reckless." i.e., that the defendant was aware of the substantial 
risk that the property was that of another but disregarded that risk. 84 

The same culpability standard applies to the fact that the property has 
been stolen. It is the view of the Committee that a person who is aware 
of the possibly stolen nature of goods and who knowingly traffics in 
such goods in disregard of a substantial risk that the property is 
stolen engages in conduct that warrants penal sanctions.85 

3. Proof 
Section 1739 (b) (1) contains an evidentiary provision applicable 

to this section stating, in essence, that possession of property recently 
stalen, unless satisfactorily pxplained, constitutes prima facie evidence 
that, inter alia, the person in possession was aware of the risk that 
the property had been stolen. This provision (including the meaning 
of "prima facie evidence") has been discussed in connection with the 
preceding section, and that discussion should be consulted here. As in
dicated, the instant provision merely codifies current Federal judicial 
doctrines. . 

Section 1739 (b) (2) contains a further evidentiary provision to the 
effect that the purchase or sale of stolen property at a price substan
tially below its fair market value, unless satisfactorily explained, con
stitutes prima facie evidence that the person buying or selling the 
property was aware of the risk that it had been stolen. 

This too codifies a well-recognized common law inference sustained 
by the Federal courtS.86 A simIlar provision has been included in sec
tion 1414 in the proposed Code with respect to the trafficking and 
receiving offenses involving smuggled property. 

81 This section thus does not cover the situation where a person huys or receives stolen 
property with Intent to ~Ive It to a frl~nr1. family member, or a charity. 

R2 Sep sections 3fY3(b) (1) And 302(10) (1) . 
8J The term "stolen property" Is brOAdly de!!nec1 In sertlon 111. to mean property that haH 

been the su~ject of "any criminal taking." Cf. Unite(/' States Y. Turley, supra' note 5. 
"'See sectIOns ROR(h)(2) and R()2(r)(1). 
as For a more c1etallerl dlRcnRR\on of the le\,pl of cnlll11blllty required with reSllect to thp 

fact that the property Is stolen, see the next section, 1733, covering receipt of stolen 
property. 

B~ See, e'~'1 United Statp.s v. Brauer, 182 F.2d, 117. 130-131 (2d Clr. 1973) ; see also 
Umted States Y. Infanti, 474 F.2d 522, 525-526 (2d Cir. 1973) ; Melson v. Unite(/' States 
207 F. 2<1 558 (4th Cir. 19(3) ; Unitec! FUates Y. Wainer, 170 F.2c1 603,606 (7th Vir. 1948), 
(dictum). 
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Section 1'739 (b) (3) adopts·a recommendation contained in the 
Model Theft and Fencing Act by providing an evidentiary provision 
to the effect that the purchase or sale of stolen property by a person 
who traffics in property as a business, out of the regular course of busi
ness, or without bhe usual indicia of ownership other than mere pos
session, unless satisfactorily explained, constitutes prima facie evi
dence that the person buying or selling the property was aware of the 
risk that it had been stolen.87 

4. Bar to Proseoution 
Section 1'739 ( c) provides a bar to prosecution if the property that is 

the subject of the offense is intangible property of the United States, 
not obtained by t.r;espassory means, if the primary purpose of the de
fendant in obtaining it was to disseminate it to the public. This provi
sion has been discussed in relation to the previous section and that dis-
cussion should be consulted here. -
5. Jurisdiotion 

There is Federal jurisdiction over an offense described in this sec
tion in three circumstances. The first is ~f a circumstance set forth in 
the jurisdictional section of the theft offense, section 1'731, exists or 
has occurred. These provisions are discussed in the preceding section 
of this report. For the most part, the Committee, believes that there 
should be e!J.uivalent jurisdiction over the crimes of theft of, trafficldng 
in, and receIving stolen property. The second basis for Federal juris
diction is if the property is an interest bearing obligation of the 
United States. This is meant to reach all forms of United States obli
gations which earn interest, whether through discount or accrual, 
including savings bonds, treasury bills, treasury notes, and treasury 
bonds. The justification for this coverage, which will be new to Fed
erallaw, is contained in hearings held before the Senate Permanent 
Subcommittee on Investigations concerning organized crime and theft 
and trafficking in corporate and governmental securities and obliga
tions which show, as pointed out by Senator Percy, that a considerable 
portion of the approximately $100 million in missing United States 
government obligations are in the hand3 of "fences" awaiting an op
portunity to be sold.8s Such trafficking dearly is damaging to investor 
confidence in United States interest b£oaring obligations, yet it cannot 
be punished under current Federal laws absent some other tfactor such 
as transportation of the obligation in interstate commerce or the use 
of the mails. In essence, those hearings and other information avail
able to the Committee indicate that there is a serious and growing 
problem, with which States are unable to cope, in the "fencing" b) 
organized crime elements of stolen United States government obliga
tions. The Committee accordingly has included jurisdiction over this 
conduct in this section in the hope of deterring this burgeoning unlaw
ful activity through future Federal investigation and prosecution of 
the major criminals who encourage it through their "fencing" opera
tions. The Committee has not, however, extended theft jurisdiction 
itself this far, believing that the theft of a United States savrngs 
bond or similar obligation of the United States should remain exclu-

97ISee Bloakcy and Goldsmith. Oriminal Redi8triblltiol~ of Stolen Property: The Need for 
Reform, 74 Mich. L. Rcv.151l, 1587 (197'6). also advocating the adoption of such a 
statutory inference. 

sa See 121 Congo Rec. S 14385-14386 (J"uly 30, 1975 (dally ed.». 
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sively a matter lfor State and local authorities. On the same theory, the 
Committee has not included this jurisdictional base for the, following 
section dealing with receivers of stolen property. Since the receiving 
offense covers simple possession (with culpable knowledge) of stolen 
property, extending Federal jurisdiction of this offense would permit 
Federal prosecution of the person who steals a government savings 
bond as a receiver. The Committee is interested only in reaching, as a 
Federal offense, the professional trafficker in United States interest 
bearing obligations and has therefore limited the extension of Federal 
jurisdiction solely to the offense described in this section. 

The final jurisdictional circumstance is if the property has a value 
of $5,000 or '11ore, or is ammunition, a vehicle, or a firearm, and, after 
having been stolen, is moved across a State or United States boundary. 
This provision complements section 1731 (c) (9) and, in conjunction 
with section 1733, carries forward the basic scope of the National 
Stolen Property A.ct laws, 18 U.S.C. 2312, 2314, 2315, and 2316. Those 
statutes punish the transportation in interstate or foreign commerce 
of a vehicle or property valued at $5,000 or more, "knowing the same 
to have been stolen". Similarly, 18 U.S.C. 922(i) proscribes the inter
state or foreign transportation of ammunition or a firearm "knowing 
the same to have been stolen". The inclusion of the jurisdictional base 
in this section is necessary to perpetuate the full reach of these pro
visions, since the comparable base for theft extends only to interstate 
or foreign transportation "in the commission of the offense". 
6. Grading 

An offense under this section is graded as an offense of the same 
class as that specified in section 1731 (b) for the theft of the same 
object. This refiects the Committee's judgment that the trafficker in 
stolen goods warrants the same kind of treatment as the person who 
stole them.s9 

SE01'ION 1733. RECEIVING STOLEN PROPERTY 

1. In General 
This section makes it an offense to receive property of another that 

has been stolen. It complements the general theft section by permitting 
!:ieparate prosecution of the defendant who rece~ves the property from 
the person who stole it. Along with the previous section, it is designed 
to carry forward the basic receiving offenses in existing law.90 

fZ. Present Federal Law 
Current law covers receiving offenses in several statutes, each with 

its own jurisdictional base: 
18 U.S.C. 641 deals with property of the United States. It makes it 

80 Cf. 18 U.S.C. 2113 (c) ; United States Y. BOlin, 423 F.2d 834 (Oth Cir.), cert. denied, 
398 U.S. 954 (1070) ; United States v. Evan.9, 4-16 F.2d 098 (8h Cir. 1071), cert. denied, 
404 U.S. 1021 (1972). The Committee was urged by one witness to grade the trafficking 
offense here, as well ns in the section covering smuggled property (1412), higher than 
that appllrable to the thief or smuggler, on the ground that a study of organized crime 
indicates that the trafficker is usually a more significant criminal than the thlp.f nnd that 
"fencfno;". becaupe it tends to calise thefts. is a more serious prinle than theft. Henrino;s, 
pp. 8614. 8623-8740 (testimony of G. Robert Blakey) ; see also Blakey and Goldsmith, Orim
ina·l Redistl'ioution Of Stolen Properly: The Need for Reform, sllpm note 87. While not in· 
cluding this no'-el approach in this bill. the Committee Is in nrrreement 011 the point conpern
ing the central !mrortance of the "fence" in theft activities and new ideas should he 
explored in tht' future 1'0 deal with this problem. It might he noted also that a professional 
"fence" may be prosecuted, upon proof of two or more trafficking incidents, for racketeering 
under section 1802. which carries a maximum twenty year prison term. 

00 Sections 1732 and 1733 essentially reflect the recommendation of the American Bar 
Association as to the need for separate treatment o~ ofl'enses relating to the receipt of stolen 
property. Hearings, p. 5813. 
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an offense to receive, conceal, or retain property of the United States 
with intent to convert it to one's use, knowing it to have been em
bezzled, purloined, converted, or stolen. The basic penalty is up to ten 
years in prison. The penalty diminishes to a misdemeanor level (one 
year) if the value of the property is less than $100.00. 

18 U.S.C. 659 makes it an offense if a person "buys or receives or 
has in his possession" goods from an interstate or foreign shipment, 
"knowing the same to have been embezzled or stolen." The basic penalty 
is a maXImum of ten years in prison. The penalty di.minishes to a 
misdemeanor level ,.( one year) if the value of the property is less 
than $100.00. 

18 U.S.C. 662 covers receiving stolen propert.y within the special 
maritime and territorial jurisdiction of the United States. A violation 
is normally punishable by imprisonment not to exceed three years. 
The penalty diminishes to a misdemeanor level (one year) if the value 
of the property is less than $100.00. 

18 US.C. 922(j) makes it unlawful for any person to receive, con
ceal, store, barter, sell, dispose, or pledge or accept as security for a 
loan any ammunition or firearm moving as, or which constitutes, inter
state or foreign commerce knowing the same to have been stolen. The 
maximum penalty is imprisonment for five years. 

18 US.C. 1708 punishes by up to five years in prison whoever re
ceives mail matter, knowing the same to have been "stolen, taken, 
embezzled, or abstracted." 

18 U.S.C. 2113 (c) deals with property of financial institutions. 
It makes it a crime to receive property taken from a federally insured 
bank, savings and loan association, or credit union, knowing such 
property to have been stolen. The penalty is the same as that prescribed 
for the taker under 18 U.S.C. 2113 (b), i.e., imprisonment for up to ten 
years if the value of the property taken exceeds $100; otherwise a 
prison term of up to one year. 

18 U.S.C. 2313 proscribes various acts relatin&, to stolen motor vehi
cles or aircraft. It authorizes up to a five-year prIson sentence for who
ever receives, conceals, stores, barters, sells, or disposes of any motor 
vehicle or aircraft, moving as, or which is a part of, or which con
stitutes interstate or foreign commerce, knowing the same to have been 
stolen. 

18 US.C. 2315 is similar to 'section 659 discussed above. It covers 
receiving stolen goods in general, where they are of the value of 
$5,000 or more and are moving as, or a part of, or constitute inter
state or foreign commerce. The penalty is imprisonment for not more 
than ten years. 

18 US.C. 2317 deals only with cattle. It makes it a crime to "receive, 
conceal, store, barter, buy, sell, or dispose of any cattle, moving in or 
constituting a part of interstate or foreign commerce, knowing the 
same to have been stolen." Violation of this statute subjects the of
fender to a maximum prison term of five years. 
3. The Offense 

Subsection (a) of secHon 1733 prt;", Jes that a person is guilty of an 
offense if he buys, receives, possesses, or obtains control of property 
of another that has been stolen. The verbs used to describe the conduct 
in this offense constitute the latter part of the definition of "traffics," 
used in the preceding section. No intent to dispose of the property, 
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however, need be shown. Hence, this section is designed principally 
to reach the individual who obtains stolen property for his own use. 

The conduct in this section is "buys, receives, possesses, 01' obtains 
control of" property. Because no culpability level is specifically 
designated here, the applicable state of mind that must be proved is 
at least "knowing," that is, it must be shown that the defendant was 
aware of the nature of his actions.91 

'.rhe Committee intends the terms, "buys, receives, possesses, or 
obtains control" to cover as inclusively as possible the entire range of 
conduct from the initial acquisition of property through the holding 
on to it. As the National Commission explained in its formulation of 
the offense.92 

The reason for using multiple terms in this context instead 
of simply using the term "receiving" is that the requisite 
knowledge that the property has been stolen can be acquired 
at any tIme during the course of one's dominion 01' control 
over property. The judgment is that one who acquires prop
erty innocently is as culpable if he later learns that it is 
stolen and in the face of that knowledge continues his control 
over it or disposes of it, as he would have been if he had 
initially received it with such knowledge. 

Furthermore, it should be noted that by employing these words, 
the Committee intends to retain the meaning of the various terms 
currently employed in title 18 to cover receiving offenses. 

The second element, property "of another," is an existing circum
stance. This clement, including the definition of property, has been 
examined in connection ,vith the section on theft (1731), and that dis
cussion is incorporated here. Because no level of culpability is 
expressly prescribed in this section with respect to this element, the 
requisite state of mind to be proved is, at a minimum, "reckless," i.e., 
that the defendant was conscious of but disregarded the substantial 
risk that the circumstance existed, and the risk was such that its 
disregard constituted a gross deviation from the standard of care that 
a l'easonUible person would have exercised in the ciecnmstances.93 

The element that the property of another "has been stolen," is like
wise an existing circumstance as to which the requisite culpability 
level is, at a minimum, "reckless." This culpabHity standard is in
tended to reflect the concerns of Judge Learned Hand in his oft-quoted 
statement on the proper state of mind for receiving offenses: 94 

The receivers of stolen goods almost never "know" that 
they have been stolen, in the sense that they could testify to 
it in a court room. The business could not be so conducted, 
for those who sell the goods-the "fences"-must keep up a 
more respectable front than is generally possible for the 
thieves. Nor are we to suppose that the thieves will ordinarily 
admit their theft to the receivers: that would much impair 
their bargaining power. For this reason, some decisions even 
go so far as to hold that it is enough, if a responsible man in 
the receiver's position would have supposed that the goods 

., See sections '303(b) (1) nnd 302(b) (ll . 
•• Working PnperR. p. 933. g, See sectIons 303(b) (2) and 302(c) (1) . 
• , United States v. Werner, 160 F.2<1 438, 441-442 (2d Clr. 1947). 
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were stolen. That we think is wrong; and the better law is 
otherwise, although of course the fact that a reasonable man 
would have thought that they have been stolen, is some basis 
for finding that the accused actually did think so. But that the 
jury must find that the receiver did more than infer the theft 
from the circumstance has never been demanded, so far as 
we lrnow; and to demand more would emasculate the statute 
for the evil against which it is directed is exactly that: i.e., 
making a market for stolen goods which the purchaser be
lieves to have probably been stolen. 

The Committee believes that the "reckless" level of culpability as 
defined in section 302, generally walks ~he line Judge Hand drew. 
Proof of a reckless state of mind requires proof of more than that a 
reasonable man would have supposed the goods were stolen. The de
fendant, not a fictional reasonable man, must perceive the risk that 
the .¥oods were stolen, and he must act notwithstanding his awareness 
of the risk. There need not be proof, however, that the defendant 
actually lrnew that the ~oods were stolen.9fi As under section 1732, it 
is the view of the CommIttee that a person who is conscious of the pos
sibly stolen nature of merchandise and who knowingly obtains it in 
disregard of a substantial risk that the property is stolen 96 engages 
in conduct sufficiently blameworthy to warrant penal sanctions. 
4. Defense 

The National Commission included an additional (llement ill its 
formulation of the offense requiring proof of an intent "to deprive the 
owner of the property. As the Commission explained, "(i)t is this 
aspect of the mental element that protects the actor who knowingly 
comes into possession of stolen property, but does so in good faith and 
with the intention of restoring the property to its owner or to the 
authorities." 91 Rather than including an adclitional element to this 
effect in the offense, the Committee in subsection (b) has afforded an 
affirmative defense if "the defendant bought, received, possessed, or 
obtained control of the property with intent to report the matter to 
an appropriate Ia w enforcement officer or to the owner of the property." 
The affirmative defense serves the same purpose as the intent element
i.e., it excludes from criminal liability a person who purchases or other
wise obtains control of property for samaritan purposes-and has the 
added virtue of relieving the prosecution of proving in every case that 
the actor did not intend to return the property to a person entitled to 
have it. The rationale underlying the decision to shift the burden to the 
defendant 98 is that the defendant is in a much better position than 
the government to show his intent to return the property. Furthermore, 
because of the possibility that this type of defense may be asserted as 
a sham, it seems reasonable to require the defendant to demonstrate 
his good intent. 
5. Bar to Proseaution 

Section 1739 (c) provides a bar to prosecution if the property that 
is the subject of the offense is intangible property of the United States, 

"In this respect the Committee's standard is sllghtly less demandIng than that In 
i~~~)~r and other cases. See, e.g., United StateB v. Fields, 466 F.2d 119, 120 (2d Clr . 

.. The meaning of "stolen" has been explained In connection with section 1732. 
11'1 Working Papers, p. U3o. , 
os See the de6nltlon of "affirmative defense" In section 111. 
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obtained by non-trespassory means, if the defendant's primary purpose 
in so doing was to disseminate the property to the public. This provi
sion has been discussed in connection with section 1731 and that dis
cussion should be consulted here. 
6. Proof 

Paragraphs (1), (2), and (3) of subsection (b) of section 1739 
contain prima facie evidence provisions that may be used to show an 
awareness of the risk that the prQperty was stolen. These provisions 
have been discussed in relation to sections 1731 and 1732, and that dis
cussion is applicable here. 

It should be noted that the Committee has decided to reject the 
National Commission's additional provision for a "prima facie case 
of theft" where a public servant or a person connected in any capacity 
with a financial institution has failed to account upon lawful demand 
for property entrusted to him as part of his official duties or where 
an audit reveals a shortage or falsification of his accounts.DD 

The Commission believed this provision to be warranted on the 
theory that those who handle money and property are placed under a 
high duty of care and thus warrant exposure to the possibility of a 
successful theft prosecution if they cannot account for the money 
entrusted to them.lOO 

The Commission's formulation is derived from 18 U.S.C. 3487, which 
provides that the refusal of any person charged with the safekeeping 
or disbursement of the public money to pay any draft drawn upon him 
by the General Accounting Office, for any public money in hIS hands 
belonging to the United States, or to transfer or disburse any such 
money, promptly, upon the legal requirement of any authorized officer, 
shall be deemed to constitute prima facie evidence of embezzlement.lOl 

The Commission, however, expanded greatly npon 18 U.S.C. 3487 
to provide coverage of persons connected in any way with a financial 
institution. The Committee believes that this provision sweeps too 
broadly. Under the Commission's proposal, it is conceivable that every 
management official of a bank could be held responsible for failing 
to account where a lower-echelon employee has embezzled funds from 
customer's accounts. 

It is the Committee's view that the better approach is to rely on 
the common law theory that the failure of a fiduciary to account for 
property entrusted to him is sufficient to support a verdict of embezzle
ment.102 Prosecutorial experience in this area has shown that a statu
tory provision setting forth a prima facie case is not critical to the 
success of such prosecutions, unlike the situation with respect to the 
aforementioned proof provisions dealing with receiving stolen 
property. 
'7. JpJ/l"l8diation 

r.rhere is Federal jurisdiction over an offense described in this section 
if a circumstance specified in section 1731(c) or 1732(c) (3) exists or 
has occurred. These bases are discussed in this report in relation to 
those sections, and that discussion should be adverted to here . 

.. See Final Report. § 1739(2) (a). 
100 See Working PaperR. P. 9111. 
101 See nlso 18 U.S.C. 643. 3497. 
102 See Uni.tcd Stntes v. Powel!, 413 F.2u 1037 (4tb ·Cir. 1969) ; Taylor v. United Statfl~ 

320 F.2d 843 (9th Clr. 1963). cert. denied, 376 U.S. 016 (1964) . O'Jlfallel/ v United Stat". 
378 F:2d 401 (1st Clr.), cert denied, 380 U:S. 1008 (1967)' R()l1ert8 v 'united State8 1~· 
F.2d 664 (5th Cir. 1945). •.• 
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An offense under this section is graded as of the class next below 
that specified in section 1131 (b) for theft of ,the same property. 
This implements the Committee's decision to punish the occasional 
receiver under this section at a lower level than the professional 
"fence" under section 1732. However, the grading is structured so 
that, if the value of property is greater than $500 or consists of any 
of the enumerated types of property set forth in section 1731 (b) (2) 
(B), the offense will remain (as it is under CUTI'ent law) a felony. 

SECTION 1734. EXECUTING A FRAUDULENT SCHEME 

1. In General 
This section contains two offenses. The first is designed substantially 

to reenact the current series of Federal statutes punishing schemes to 
defraud.loa These statutes, although worded substantially in similar 
fashion, are each limited to the use of a particular means for the pur
pose of executing the scheme, sufficient to confer Federal jurisdiction 
(e.g., the mails, or 11 transmission via radio, wire, or television com
munication in interstate or foreign commerce). This section consoli· 
dates these narrow offenses intu a single, all-encompassing fraud 
statute. In addition, by means of jurisdictional bases, this section 
proposes some si¥nificant expansions of Federal anti-fraud coverage, 
including arson-tor-profit and drug "rip-off" schemes. 

The present Federal statutes in this area play an important role 
in protecting the consumer against fraud, since the circumscribed juris
diction of the States renders' It difficult for them to suppress fraudulent. 
interstate promoters; an indictment or even a conviction in one State 
often has little effect 011 operations in other States. Partly for this 
reason, the Federal courts have been liberal in their interpretation 
of the Federal laws, enabling them to reach a wide variety of fraud
ulent schemes. The Committee's intent is to retain the body of highly 
favorable case law that has evolved under the current statutes. 

The second offense contained in this section is new and is aiuled at 
a particular type of fraudulent scheme-the pyramid sale- that for 
various reasons has seldom been prosecuted successfully under existing 
enactments. The Committee's proposal is based upon a similar bill 
(S. 1509), introduced by Senator Moss, that passed the Senate on 
May 14, 1975.104 

13. PresentFederalLaw 
The basic mail fraud statute, 18 U.S.C. 1341, originally enacted in 

1872, provides that: 
[wJhoever, having devised or intending to devise any 

scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, repre
sentations, or promises . . . for the purpose of executing 
such scheme or artifice or attempting to do so, places in any 
post office or authorized depository for mail matter, any 
matter or thing whatever to be sent or delivered by the 
Postal Service, or takes or receives therefrom, any such 
matter or thing, or knowingly causes to be delivered by mail 

103 See 18 U.S.C. 1341. 1343. 2314. 
"" See 121 Congo Rec. S. 8063, (.May 14, 1975 (dally ed.». 
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according to the direction thereon, or at the place at which 
it is directed to be delivered by the person to whom it is 
addressed, any such matter or thing, shall be fined not more 
than $1,000 or imprisoned not more than five years, or 
both. 

In 1952, Congress enacted a statute (now 18 U.S.C. 1343,) pro
hibiting fraud by wire, radio, or television, in terms nearly identical 
to those of the mail fraud statute. That law provides that: 

[wJhoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, repre
sentations, or promises, transmits or causes to be transmitted 
by means of wire, radio, or television communications in 
interstate or foreign commerce, any writings, signs, signals, 
pictures, or sounds for the purpose of executing such scheme 
or artifice, shall be fined not more than $1,000 or imprisoned 
not more than five years, or both. 

Case law interpreting the wire fraud statute generally follows that 
with respect to mail fraud. The discussion below, while concentrating 
OIl mail fraud, is applicable to both mail or wire fraud unless otherwise 
stated. 

The basic elements of a mail fraud violation under 18 U.S.C. 1341 
are: (1) a scheme to defraud, and (2) use of the mails in furtherance 
of the scheme.10s Generally, the courts have held that there must be a 
specific intent to defraud/06 but that intent to use the mails to effect 
the scheme need not be shown if such use could reasonably have been 
foreseen.107 The mail and wire fraud statutes have also played an 
important anti-public corruption role in recent years, as a result of 
court interpretations that the prohibited scheme or artifice does not 
require the obtaining of money or property or the infliction of eco
nomic loss, and may be applied where the scheme operates to defraud 
citizens of their right to a defendant's-public servant's-honest and 
faithful service.10B Thousands of cases prosecuted uncleI' the mail fraud 
statute have established, inter alia, the following principles: 
. A. The phrase "scheme and artifice to defraud" is to be broadly 
mterpreted; for example, it has been held to reach a scheme calculated 
to deceive persons of ordinary prudence and compr~hension even 
though no misrepresentation is made.109 

B. Any scheme which involves elements of trickery or deceit is within 
the mail fraud statute. 

C. A scheme to defraud may be shown by statements of half truths 
or the concedment of material fact, as well as by affirmative mis
representation. 

D. One who acts with reckless indifference as to whether a repre
sentation is true or false is as liable as if he had actual know ledge of 
the falsity. 

lOG Pereira v. United States, 347 U.S. 1 (1954). 
1 .. E.g., Williams v. United States. 278 F.2d 535 (9th Clr. 1960). 
1117 E.lr. Pereira v. United States, supra note 105, at 8-9: United States v. Sparrow, 470 

F.2d 885. 889 (10th Clr. 1972), cert. denied, 411 U.S. 936 (1973). By contrast, under 18 
U.S.C. 1343 no Boienter need be shown as to the use of an Interstate wire or other com
munication faclJlty. See United States v. Blas8lngame, 427 F.2d 329. 330-331 (2d Cir. 
1970). cert. denied. 402 U.S. 945 (1971). 

100 See. e.g .• United States v. Earrett, 505 F.2d 1091, 1103-1105 (7th Ctr 1974). cert. 
denied, 421 U.S. 964 (1975) : UnitmZ States v . .Mandel, 591 F.2 1347 1358-1364 (4th Clr 
1979). ,. 

100 Blaohly v. United States, 380 F.2d 665. 673-674 (5th Clr. 1967). 
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E. The success or failure of the scheme is immaterial, and it is not 
necessary to show that any person was in fact defrauded. 

F. A scheme to defTaud encompasses false representations as to 
future intentions, as well as existing facts. 

G. A promoter's sincere belief in the ultimate success of his enter
prise will not excuse false representatio:as. 

H. The mail fraud statute was intended to protect the gullible, the 
ignorant and the over-credulous as well as the more skeptical. The 
"monumental credulity of the victim is no shield for the accused." 110 

I. Proof of reliance on the false representation is not necessary. 
In addition to the mail and wire fraud statutes, the second para

graph of 18 U.S.C. 2314 punishes by up to ten years in prison: 
[w]hoever, having devised or intending to devise any 

Sdheme or artifice 'to defraud, or for obtaining money or prop
erty by means of false or fraudulent pretenses, representa
tions, or promises, transports or causes 'to be transported, or 
induces any person to travel in, or to be transported in inter
state commerce in the execution or concealment of a scheme 
or artifice to defraud that person of money or property hav
ing a value of $5,000 or more. 

Though 'there have been few cases prosecuted under this provision 
since its enactment in 1956,111 the Committee believes that the covet'age 
should be retained for the reasons stated by Congress at that time: 112 

•.. [T]he Department of Justice has found that our 
present Federal laws are inadequate when it comes to dealing 
with the criminal who utilizes travel by the victim in the 
perpetration of the scheme to defraud that individual of his 
money. Such criminals avoid prosecution under the mail fraud 
statutes (sec. 1341 U.S.C., title 18) by not using the mails. 
Also delay on the pa:t:t of the victim in reporting his being 
hoaxed makes prosecution under the present provisions of 
section 2314 of title 18 for the transportation in interstate 
commerce· of money taken from the victim more difficult. 
Delay mak2s it possible for the criminal to move far from 
the scene of the swindle and dispose of the money which con
stitutes the necessary evidence to establish elements of the 
crime. 

This proposed legislation is intended to remedy this present 
lack in the law. Few people carryon their persons the large 
amounts of money sought by these confidence men, and it is 
therefore necessary for the victim to travel in interstate com
merce to his home in order to get the money for the false ven
ture described by the confidence man as a part of the scheme. 
This travel by the victim not only serves to provide a means 
of carrying the money to the criminal by the agency of 'the 
victim himself, but because the victim is induced to travel 
away from home, the time incident to his travel and return 
may also occasion an additional delay which can be used by 
the criminal to escape from the scene. 

uODeav/w,'. United Stute8, 155 F.2d 740 (D.C. Clr.), cert. denied. 329 U.S. 766 (1946). 

4 
lU E.g .. United State8 v. HasBel, 341 F.2d 427 (4th Cir. 1965) ; United StateB Y. Soomtow, 

3'4 F.2 1288 (5th Clr. 1970), cert. denied, 401 U.S. 955 (1971). 
Ill! H. Rept. No. 2474, 84th Cong .. 2d Sess .. p. 3 (1956). 
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The 'committee recognizes the need for the amendment pro
posed by this bill, and agrees with the position taken by the 
Attorney General in this matter. Accordingly, this committee 
recommends that the bill be favorably considered. 

Finally, ,a more specific statute punishing schemes to defmud was 
enacted by the Congress in 1978 as part of the Securities Investor 
Protection Act. Under U.S.C. 78jjj (c) (1), it is a five-year felony for 
a person "in connection with or in contemplation of' any liquidation 
proceeding or direct payment procedure" under the Act (a form of 
bankruptcy) to employ "any device, scheme, or artifice to defraud". 
9. The OffertlJe 

Subsection (a) (1) provides that a person is guilty of an offense if, 
having devised a scheme or artifice (A) to defraud, or (B) to obtain 
property of another by means of a false or fraudulent pretense, repre
sentation, or promise, he engages in conduct with intent to execute 
such scheme or artifice. 

This provision, insofar as possible within the confines of proposed 
Code style and structure, is designed to d\.;~~:Ucate current law. More
over, as previously mentioned, the Committee wishes to retain the case 
law that has developed around the current statutes and therefore 
intends that the concept of a "scheme or artifice to defraud or to 
obtain propert.y of another by means of a false or fraudulent pretense," 
etc., be read to incorporate 'the body of judicial decisions construing 
the equivalent language in 18 U.S.C. '1341,1343, and 2314.113 

The conduct contains two elements. The first consists of "having 
devised a scheme or artifice to defraud, or to obtain property by means 
of a false or fraudulent pretense, representation, or promise." The 
second consists of engaging in any conduct. Since no culpability stand
a.rd is designated herein, the applicable state of mind that must be 
proved with respect to each element is a.t least "knowing," i.e., that 
the defendant was a ware of the nature of his actions.ll4 

The element that the property is "property of another" 115 is an ex
isting circumstance. Since no culpability level is specifically set forth, 
the applicable state of mind to be established is at least "reckless", i.e., 
that the defendant was aware of but disregarded the substantial risk 
that the circumstance existed. 

The element that the conduct must be engaged in "with intent to 
execute such scheme or artifice" states the particular purpose for which 
it must 'be shown that the conduct was performed. 

While it is apparent that section 1731 (Theft) and this section over
lap, some overlap is necessary to insure complete coverage. Whereas 
r;he general theft statute covers obtaining property of another by 
fraud, this section covers all schemes to defraud, whether or not prop
erty is actually obtained. It is true that attempted thefts and conspira
cies to commit theft (by fraud or otherwise) under section 1731 can be 

113 This same purpose is retlected in the definition of "condnct" in subsection (b) (3) to 
Include a fallnre to state a fact ner~~Bary to avoid making a statement miRleading. Current 
law clearly reaches Instancps where th(> frand occnrs throngh omission of material facts. 
E.g., Ll/stilJer v. United States, 386 F.2d ] 32 (9th Clr. 1967), cert. denied, 390 U.S. 951 
(196B). However, without the special detlnltlon of "conduct" It Is arguahle that some 
fraudnlent RchemeR thal are now within the purview of 18 U.S.C. ]341 lind. 1343 conld not 
be punished, In view of rhe general definition of the term "omission" (Included In the 
definition of "conduct") In section 1]] liS meanIng a fallll're to perform an act that there 
Is a legal duty to pprform. No Independent legal duty may exist to mandate the disclosure 
of all facts by the offender. 

114 See sections 303(b) (1) and 302(b) (1). 
115 The term "property of another" is defined In section 111. 

51-508 0 - 80 - 46 
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reached via the applicable provisions of chapter 10. But section 1734 
also covers what can be called "one-man conspiracies" that might not 
amount to "attempts" under section 1001 ; that is, any conduct engaged 
in with intent to execute the fraudulent scheme, whether or not suf
ficient to constitute an "attempt," will permit conviction under this 
section. This broader coverage of "white collar" crime, in addition to 
the desirability of preserving the well-understood judicial interpreta
tions of existing fraud laws, justifies independent retention of the mail, 
travel, and wire fraud statutes in this section. 

The Committee has ·accordingly rejected the approach taken by the 
National Commission to restrict the fraud provisions to the general 
theft section and to specify the various acts and omissions which have 
traditionally constituted fraud.116 Despite the Oommission's inclusion 
of a catch-all phase ("any other scheme to defraud"), there is a great 
risk that under such a formulation courts might be inclined to compel 
prosecutors to bring their cases under the more particularized provi
sions of tb.e statute. 

The complex and sophisticated schemes prosecuted in Federal courts 
defy precise definition or categorization. Indeed, the "fertility of man's 
invention in devising new schemes of fraud is so great that courts have 
always declined to define it . . . lest the craft of man should find ways 
of committing fraud which might evade such a definition." 117 

Mail and wire fraud schemes typically involve a combination of 
false statements, half truths, failure to reveal material facts, luning 
transactions, and the like. The following examples of the subtle and 
varied machinations that have been prosecuted in Federal courts illus
trate the wisdom of retaining current law: advance fee rackets; 118 

schemes involving breach of fiduciary or official duties or breach of 
trust; 119 chain referral schemes; 120 charitable frauds; 121 schemes to 
obtain cash or credit through checks and check-kiting; 122 correspond
ence school schemes,I23 credit card schemes; 124 debt consolidation 
schemes; 125 franchise schemes; 126 schemes to defraud insurance com
panies; 127 schemes to defraud investors; 128 land sale schemes; 129 
loan application schemes; 130 merchandising schemes; 1.31 marital 
schemes; 132 planned bankruptcy schemes; 133 work-at-home schemes.134 

no See Final Report, §§ 1732(b), 1741(a). 
11737 Am. Jur. 2d. Fraud and Deceit, § 1, pp. 17-18 ; see also Blachly Y. Unitec!' States' 

sl/pm note 109, at 671. 
ll8 Unitec! Statcs Y. Uhrig, 443 F. 2d 239 (7th Cir.). cert. denied 404 U.S· 832 (1971). 
11. Unitecl States Y. Gurnle, 437 F. 2d 239 (10th Cir. 1970); cert. denied 403 U.S 004 

(1971). ' . 
120 Blachlll V. United fUate8, BI!P/"{! note 109. 
121 J(oolish Y. Unitec! States, 3'40 F. 2d 513 (8th Cir.), cert.denied, 381 U.S. 051 (1965). 
122 Williams v. UnUec/, State8, supra note 106. 
123 Babson Y. Unitec! States, 330 F. 2d 662 (9th Clr.), cert. c1enied, 377 U.S. 993 (1964). 
lOt Aclams Y. United States, 312 F. 2d 137 (5th Cir. 1963). 
125 United States Y. Bertin, 254 F. SUPP. 937 (D. Url. 1066). 
120Invin Y. United States, 338 F. 2d 770 (9th Clr. 1064), cert. denied, 381 U.S. 911 

(1965). 
1.21 Unitecl States I'. Unger, 295 F. 2d 889 (7th Clr. 1961). 
128 Unit ell States Y. eU!VeI', 224 F. SIIPP. 419 (D. ].ord. 1963). 
129 Lustiger Y. Unitcd Sta:tes, 386 F. 2c1 132 (9th Cir. 1967), cert. denied, 390 U.S. 951 

(1968). 
130 United Statcs Y. Young, 232 U.S. 155 (1914). 
1:n Unitec! States Y. Pre8s, 336 F.2c1 1003 (2d Clr. 1(64). cert. c1eniccl. 370 U.S. 965 

(1965). . 
132 Pereira Y. Unitecl States, supra. note 105. 
133 Jacobs Y. United Sta.tes, :195 F. 2c1 469 (8th Cir. 1968). 
101 Unitec! States Y. Bm'en, 305 F. 2d 527 (2d Clr. 19(2). 
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An injunctive remedy, broader ~han the ~me presently available to 
the Postmaster General, has been Included In the procedural part O'f 
the proposed Code 135 in order to provide a means by which an al
legedly fraudulent activity can be enjoined pending criminal prosecu
tion. It is similar in concept to' the effective provision for injunctive 
relief long used by the Securities and Exchange CommissiO'n in 
combating securities frau~.136 ., . 

Subsection (a) ~ 2) provld.es that a persO'n IS g~l1lty O'f an O';ff~nse 1~ he 
transfers, or receives anytlnng of value for, ~ rIght to pal'tlclp~te In a 
pyramid sales scheme, or recelves compensatIOn from a pyramid sales 
scheme. 

The term "pyramid sales scheme" is defined in subsection (b) (4) to 
mean a plan or operation, whether or not involving the sale or distribu
tion O'f property, that includes a means of increasing participation in 
the plan or operation, under which a participant, upon payment of 
anything of value, obtains a right to receive compensation, (A) for his 
introduction of another person into participation in such plan or op
eration, or (B) for such other person's introduction of another person 
into participation in such plan O'r operation. "Anything of value" is 
defined generally in section 111 but is given a special definition in sub
section (b) (1) to exclude payment made for sales demonstration 
equipment, material furnished on a non-profit basis for use in making 
sales and not for resale, time or effort spent in pursuit of sales or re
cruiting activities and payment aggregating $100 or less on an annual 
basis. 

The term "compensation" is defined in subsection (b) (2) to include 
payment based O'n a sale or distribution made to' a person who is a 
participant in a pyramid sales scheme or who, upon such payment, 
obtains the right to become a participant; but does not include pay
ment based on a retail sale to an ultimate consumer. 

Finally, the phrase "sale or distribution" is defined in subsection 
(b) (5) to include a lease, rental, or consignment. 

At present there is no existing Federal law specifically prohibiting 
the operation of 'a pyramid sales scheme, although several States have 
such statutes. The Securities and Exchange CO'mmission has had some 
Rllccess in persuading courts that pyramid schemes are "securities" 
and, not bein~ registered, are illegal.137 On occasion the mail fraud 
statute, 18 U.S.C. 1341, has been used to prO'secute operators of pyra
mid schemes for misrepresentations and fraudulent statements made 
i~l connection therewith.138 However, such investigations and prosecu
tIOns tend to be very long and costly and, tht>refore, are not generally 
pursued. 

The harm to the public which can be and has been caused 
by the prO'motors of pyramid sales plans has been the subject of much 

10;; Section 4021. 
136 flee 15 U.S.C. 774. 
131ISee S.E.O. v. Glenn W. T1trnel' Enterprises, Inc., 474 F.2d 476 (9th Cir.) cert. denied, 

414 U.S. 821 (Hl73). , 
''''' E.g., Blachly v. United States, 8upra note 109. In addition, the Federal lottery statute, 

18 U.S.C. 1302, has been used at least once to reach a pyrnmid snle scheme. See Zebelman v. 
United States, 339 F. 2<1 484 (10th Clr. 19114), but the rationale of tlmt case suggests ItR 
Inapplicability to single-level plans. I.e .. in Zebelman the scheme was that the addressee of 
a letter, after purchasing a car, would recpive $100 pach time one of the persons whose 
names he submitted to defendants purchased an automohlle from them, and would receive 
an additional $50 each time a person named by one of the persons he originally solicited 
Into the scheme purchased a car. The court held that the element of chance In connection 
with the $50 aspect, over which the addressee had no control (the second level). placed the 
scheme within the ban of the lottery statute. 
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recent comment in legal periodicals.139 The authors, while differing on 
the typeand extent of Federal intervention wl1rranted, are uniform in' 
their recognition of serious misuse in the 'area of referral selling and 
the need for legislation to curb interstate promotors. 

S. 1509, introduced by Senator Moss, which passed the Senate in the 
94th G:mgress on May 14, 1975, responded to this need, and the present 
proposal derives from that measure. The proposal differs from the 
existing mail fraud statute (essendally carried forward in subsection 
(a) (1» in the method of reaching such schemes. Under the mail fraud 
statute (and under subsection (a) (1) , supra), a prosecution is based 
upon misrepresentation and nondisclosure of material facts. In a mail 
fraud prosecution of a pyramid sales scheme, the misrepresentation 
charged is that a purchaser in a pyramid sales plan may profit, recoup, 
or reduce his purchase price, by inducing others to join the plan. The 
nondisclosure charged IS that it is mathematically impossible for each 
participant to do SO.140 

By contrast, the present proposal, like S. 1509, does not proscribe 
misrepresentation and nondisclosure in the context of pyramid sell
ing; rather it :proscribes pyramid selling :per se regardless of the man
ner of promotIOn. Because it is inherent III a pyramid sales plan that 
the number of participants expands geometrically, control by the orig
inal promoters of misrepresentation and nondisclosure throughout the 
promotion would most likely be impossible. For this reason, the pro
posed statute bars the scheme itself, as a species of fraud, irrespective 
of any particular fraudulent statement. 

The conduct in this offense is transferring or receiving. As no cul
pability level is specifically designated, the applicable state of mind 
that must be proved is at least "knowing," i.e., that the defendant was 
aware of the nature of his actions.141 The elements that what was trans
ferred or received was "anything of value" 142 and that such trans
fer or receipt was "for" (i.e., in return for) a right to participate in a 
pyramid sales scheme, or that what was received was "compensation 
from a pyramid sales scheme" are existing circumstances. Since no cul· 
pability standard is specifically set forth, the applicable state of 
mind to be shown is, at a minimum, "reckless," i.e., that the defendant 
was aware of but disregarded the substantial risk that the circum
stances existed.143 

It should be noted that under subsection (c) it is no defense to n 
prosecution for this offense that the plan or operation limits the 
number of persons who may participate, or imposes conditions with 
respect to the eligibility of participants, or that upon payment of 
anything of value nr-participant obtains, in addition to the right to reo 
ceive "compensation," as defined in subsection (b) (2) , any other prop
erty. These are designed to preclude the creation of loopholes enabling 
perpetrators of such schemes to escape punishment, e.g., by establish
ing conditions to eligibility (for example only adults over twenty
one years of age) . 

1!lG See, e.g., Note. Pyramia Schemelt: Dare ITo Be Regula.tea, 61 Geo. L.;r. 1257 (1973) ; 
Note. Regulation oj Pyramid Sales VenturesJ.15 Wm. & Mary L. Rev. 117 (1973) : Comment, 
Arlzona'« Home SoliCitation and ReJerral ""ales Act: An Evaluation tmd Sugge8tion! Jar 
ReJorm, 12 Ariz. L. Rev. 803 (1970): Comment, Multi·Level or Pyramid Sales Systems: 
Fraud or Free Enterprise, 18 S. D. L. Rev. 358 (1973) : Comment. Federal Regulation of 
Pyramld Sales Schemes, 1974 U. Ill. L.F. 137: Comment. 52 N. C. L. Rev. 476 (1973): 
Case Note. 27 Rut. L. Rev. 220 (1973) : Comment, 51 Tex. L. Rev. 788 (1973). 

HO See Blaohly v. Unitea State8, 8upra, note 109, at 672. 
HlSee sections 303(b) (1) and 302(b) (1). 
'''' The term "anything of value" Is defined In secHon 111. 
143 See sections 303(b) (2) and 302(c) (1). 
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~. Jurisdiotion 
There is Federal jurisdiction over an offense in this section if: (1) 

the offense is commItted within the special jurisdiction of the United 
States; (2) "in the commission of the offense, the actor"- (A) uses, 
or causes the use of the United States mail; (B) uses or causes 
the use of an interstate or foreign communication facility, including 
a facility of wire, radio, or television communication; (C) travels in, 
or causes or induces any other person to travel in, or to be transported 
in, interstate or foreign commerce; (D) traffics in a substance that 
purports or is represented to be a controlled substance as defined in 
21 U.S.C. 802; or (E) solicits property in any airport, railroad sta
tion, or bus station, that serves as a passenger terminal for travel in 
interstate or foreign commerce; (3) the offense is committed in con
nection with or in contemplation of a liquidation proceeding or direct 
payment procedure under the Securities Investor Protection Act (15 
U.S.C. 78aaa et seq.) ; or (4) the scheme or artifice affects interstate 
or foreign commerce and involves the obtaining of $100,000 or more 
through an offense described in section 1701 (Arson). 

Jurisdictional bases (e) (2) (A), (B), and (C) and (E) (3) reflect 
the reach of current law, as outlined respectively in 18 U.S.C. 1341, 
1343, and 2314 and 15 U.S.C. 78jjj(c) (1).144 The jurisdiction in wire 
fraud situations (currently 18 U.S.C. 1343) has been broadened to in
clude the use of the instrumentalities of an interstate communication 
facility even where the sounds do not themselves move in interstate 
commerce. Sepamting the jurisdictional bases from the substantive 
offense, in keeping with the general format of the proposed Code, will 
obvirute the most frequent criticism made of current law-pyramiding 
of offenses. Thus, the mailing of ten letters in furtherance of a single 
scheme to defraud will constitute only one offense, and not ten ·as 
under the existing statute.145 

The other jurisdictional bases are new. Paragraph (e) (1) creates 
fraud jurisdiction when the offense is committed in Federal enclaves 
or other places within the special jurisdiction of the United States as 
defined in section 203. This will enable uniform Federal coverage in 
lieu of resort to State or local laws under the assimilative crime con
cept (see section 1861) . 

Subparagraph (e) (2) (D) extends Federal cognizance over fraudu
]ent schemes that involve a substance that purports or' is represented 
to be a controlled substance under 21 U.S.C. 802. This addition is in
tended to reach situations such as those in which na1'cotics or other 
controlled substances are arranged to be purchased by an undercover 
agent, but the defendant instead delivers a common substance such as 
sugar or flour. 

The Drug Enforcement Administration spent nearly $5 million to 
buy narcotics last year and another $3.5 million for information lead
ing to narcotics transactions. \Videspread fraudulent drug sales means 

1<\ Thus. this section will not cover credit schemes such ns thnt In UnUed State8 v. Maze, 
Bupra note 54,. ITnwpvrr, as Inrllratpd In connrdlon with thp rlI~rn~~lon of jllrl~rllctlon 
nnder ~pct!on 17111 (c) (61. such sf'h~me~ will hI' prn~pf'ntpd nn,Ipr thp general thpft statnte. 
The addition of the worns "trnvels In" bro·.u1ens 18 U.S.C. 2314. which presentlv reaches 
only schemes in which the victims nre inrluc~rl to travel In interstnte or foreign commerpe. 
The expnnsion is justified by the fact that. In several instnnces, persons have evaded the 
stntllte by p~rsunding the victims to pny the trn vel expenses for the perpetrn tors to meet 
with the victims nt the victims' place Of bURiness. 

145 Likewise, such a separation eliminates the anomaly of requiring culpabl1!ty as to the 
Jurisdictional element. See section SOS(d) (2) : United State. v. Bla38'nqame, ,u/lra, note 
107, at 330-331. 
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widespread waste of scarce Federal enforcement resources. Since there 
is no real disincentive to such schemes, the incidence of fraudulent 
transactions is sure to climb as the price of drugs incren,ses. Moreover, 
effective control of those who deal in actual controlled substances can 
be enhanced by halting the flow of fraudulent controlled substances 
transactions. One effective way of doing that is to take the profit out 
of such transactions through the criminal process, an approach 
strongly supported by the Drug Enforcement Administration. The 
existing controlled substances laws, as well as the counterpart offenses 
in this bill, do not cover such transactions since the term "counterfeit 
substance" is defined in 21 U.S;C. 802 in such a way as to mean only 
an actual "controlled substance" that is misidentified as to label or 
producer. The Federal interest in reaching such situations is twofold. 
First, the Committee has been informed by the Drug Enforcement 
Administration that the class of versons who engage in sueh schemes 
are themselves usually trafficlmrs m controlled substances whose activi
ties are otherwise within the purview of Federal law. Second, the 
would-be victims of such schemes, which may involve large sums of 
money, often are Federal undercover agents who may have risked 
their lives to catch a narcotics trafficker in the act and yet who, upon 
making an arrest and conducting a field test of the transfened sub
stance only to find it counterfeit, are constrained by existing law to 
release the trafficker to ply his trade once more. The new jurisdictional 
base at least, would permit the bringing of a felony charge for the 
fraud involved. 

Subparagraph (8) (2) (E) establishes Federal jurisdiction over 
fraudulent activities that involve soliciting property in airports, bus 
stations, and railroad stations that serve as passenger terminals for 
interstate or foreign travel. In conjunction with the special definition 
of "conduct" in subsection (b) (3) as including the failure to disclose 
the true name and identity of the person if the offense involves solicita
tion of property on behalf of another person, this jurisdictional base 
is particularly aimed at reaching a person who, e.g., at an airport, 
solicits property from individuals for an organization without dis
closing the identity of the organization-for example, a relig-ious 
"cult" or political candidate to whom the solicitee might not have 
contributed if the true name of the intended beneficiary of his charity 
were known. Some of the passenger terminals covered under this base 
could also be reached through application of the offense to the special 
jurisdiction under paragraph (e) (1). 

This provision was offered as an amendment in Committee by Sen
ator Dole based on hearing-s he chaired on cults on February 5', 19'79, 
and on correspondence with ex-cult members and other interested 
parties. He concluded that cult solicitation and recruitment poses a 
serious problem in this country involving, among other things, cult 
members frequent~y ini.tiating solicitation all;d recruitment by posing 
as members of an lll1agmary or vaguely-speClfied group, such as "cre
ative community services", cult recrnitE'rs disclosing onlv a vague, 
general goal of solicitation, such as "helping pOOl' people". and 'cult 
organizations specificaJly indoctrinating tlwir mE'mbers to lie to 
"targ-ets" in order ,to solicit cash. If people are to be persuaded to 
donate property. they deserve to know the identity of the 'group to 
which they are g-iving their property. ThiR amendment is directed at 
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that type of fraudulent activity and does not penalize freedom of 
speech or religion. 

The rationale for extending Federal jurisdiction to any airport, bus 
terminal, or railroad terminal rests on the fact that these facilities are 
an integral part of the transportation systems involving jnterstate 
and foreign commerce; but for the fact that people travel an inter
state or foreign commerce, they would not be found in such terminals 
carrying large sums of money that specifically make them targets for 
fraudulent solicitation. 

The final jurisdictional base is directed at large scale arson-for
profit schemes. Hearings before the Senate Permanent Subcommittee 
on Investigations 146 have documented the considerable and apparently 
increasing involvement of organized crime elements in the highly 
lucrative business of arson ffjr profit. For this reason, and because 
such crimes are notoriously difficult to detect and investigate at the 
State or local level, the Committee believes that a specific Federal grant 
of jurisdiction (apart from cognizance if a Federal instrumentality 
such as the mails is used) is appropriate to enable the investigative 
apparatus of the Federal government to be utilized when the sum in
volved is substantial and the offense affects interstate or foreign com
merce. $100,000 was chosen as a reasonable, albeit necesearily somewhat 
arbitrary, threshold figure for triggering Federal jurisdiction. 
S. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison if it is within subsection (a) (1) (fraudulent 
scheme other than pyramid sales). This adopts the present maximum 
sentence under 18 U.S.C. 1341 and 1343 (five years) rather than that 
under 18 U.S.C. 2314 (ten years). Pyramid sales schemes are a Class 
E felony (up to two years).147 

SECTION 1735. BANKRUl'TOY FRAUD 
1. In General 

This section is designed to protrct the integrit.y of bankruptcy pro
ceedings. With some modifications principally in the area of cul
pability it substantially reenacts that portion of 18 U.S.C. 152 not 
covered by other sections of the proposed Code. This section also 
creates a new offense dealing with fraud in State insolvency pro
ceedings. 
13. Present FederaZ law 

Existing law covering bankruptcy fraud is contained in a complex 
statute, 18 U.S.C. 152, as amended by Public Law 95-598, effective 
October 1, 1979, which imposes up to a five-year prison sentence 
upon: 148 

'Whoever knowingly and fraudulently conceals from a cus
todian, trustee, marshal, or other officer of the court charged 

1<0 ArBon-Far-Hire, Hearings before the Subcommittee on Permanent Investigations of 
the Committee of Governmental Affairs, 95th Cong., 2d Sess. (1978). 

1<7 The maximum penalty prescribed in S. 1509 for the pyramid sales scheme offense was 
one yenr In prison. HnWl'\·pr. a ~hJllJ/lr f>1II. S. 11):19. Iln"~p!l thp S,'nntp In the !l3cl COnl(reSR 
(see 120 Con),. Rpc. S. 150R5 Aug. 22, 1!l74 (dally 1'<1.11 and currlerl " l1l1a,.,lml1m penalty 

of flve years In prison. The two-year maximum approved by the Committee Is a com
promise between the two bills and, in the Committee s opinion, felony grading Is necessary 
hpC'n11f:p of thp C:PT"in·'~npl.:~ of thf9; frn'ltilllpnt tlC'th4 ltv 

1<8 Under 18 U.S.C. 3284 the concealment of a bankrupt or other debtor Is made a continu
ing offense for purposes of the statute of llmitations. This proviSion Is reflected In section 
511 (Time Limitations). 
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with the control Or custody of property, or from creditors in 
any case under title 11, any property belonging to the estate 
of a debtor; or 

WllOever knowingly and fraudulently makes a false oath or 
account in or in relation to any case under title 11 ; or 

WllOever knowingly and fraudulently makes a false decla
ration, certificate, verificUJtion or statement under penalty of 
perjury as permittedlmder section 1746 of .title 28, United 
States Code, in or in relation to any case under title 11; or 

Whoever lmowingly and fraudulently presents any false 
claim for proof against the 'estate of a debtor, or uses any such 
claim in any case under title 11, personally, or by agent, 
proxy, or attorney, or as agent, proxy, or attorney; or 

WllOever lmowingly and fraudulently receives any ma
terial amount of property from a debtor after the filing of a 
case under title 11, with intent to defeat the provisions of 
title 11; or 

Whoever knowingly and fraudulently gives, offers, receives 
or attempts to obtain any money or property, remuneration, 
compensation, reward, advantage, or promise thereof, for act
ing or forbearing to act in any case under title 11; or 

Whoever, eirther individually or as an agent or officer of any 
person or: corporation, in contemplation of a case under title 
11 by or against him or any other person or corporations, or 
with intent to defeat the provisions of title 11, knowingly and 
fraudulently transfers or conceals any of his property or the 
property of such other person or corporation; or 

Whoever, after the filing of a case under title 11 or in con
templation thereof, knowingly and fraudulently conceals, de
stroys, multilates, falsifies, or makes a false entry in any 
doclUl1ent affecting or relating to the property or affairs of a 
debtor; or 

Whoever, after tlhe filing of a case under title 11, knowingly 
and fraudulently withholds from a custodian, trustee, mar
shal, or other officer of the court entitled to its possession, any 
recorded information, including books, documents, records, 
and papers, relating to the property or financial affairs of a 
debtor. . 

In addition, the Securities Investor Protection Act Amendments of 
1978, Public Law 95-283, created a series of provisions patterned upon 
the bankruptcy law set forth above and designed to punish persons 
'vho perform similar acts "in connection with or in contemplation of 
any l~q~idation proceeding or direct payment procedure" under the 
SecurItIes Investor Protection Act (15 U.S.C. 78aaa et seq.). The of
fenses carry a five-year maximum prison term.HO 
3. The Offense 
. The Comm~ttee has retall~ed ~he coverage of existing law by essen

tIally reenactmg, although III SImpler language, the first, fifth, sixth, 
seventh, eighth, and ninth para~raphs of fs U.S.C. 152 and the compa
rable provisions of 15 U.S.C. '(8jjj(1) (1).150 The other paragraphs, 

"°15 u.s.c. 78jjj(c) (1). 
100 The Committee's formulation Is derived from Final Report, § 1756. 
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dealing with false oaths and claims, will ~e covered by propose~ sec
tions 1341 (Perjury), 1342 (False Swearmg), and 1343 (Makm~ a 
False Statement). As previously indicated, a new provision, dealu;g 
with fraud in State insolvency proceedings, has been added and wIll 
be discussed more fully below. .. . . 

Subsection (a) provides that a person IS gUIlty of an o;ffense, If Wlth 
intent to deceive a court or an officer thereof or to deceIve or harm a 
creditor, he: 

(1) transfers or conceals property belonging to the estate of a 
debtor; 

(2) receives a material amount of property from a debtor after 
the filing of a case under title 11 of the United States Code, or 
after the filing of a liquidation proceeding or direct payment pro
cedure under the Securities Investor Protection Act (15 U.S.C. 
78aaa et seq.) ; 

(3) transfers or conceals, in contemplation of a case under title 
11 of the United States Code, or after the filing of a liquidation 
proceeding or direct payment procedure under the Securities In
vestor Protection Act (15 U.S.C. 78aaa et s'eq.) , his own property 
or the property of another; 

(4) transfers or conceals, in contemplation of a State insolvency 
proceeding, his own property or the property of another; 

(5) alters, destroys, mutilates, conceals, or makes a false entry 
in a record or document affecting or relating to the property or 
financial affairs of a debtor in contemRlation of or after the filing 
oi, a case under title 11 of the United States Code, or a liquidation 
proceeding or direct payment procedure under the Securities In
vestor Protection Act (15 U.S.C. 78aaa et seq.), or withholds such 
record or document from the trustee or other officer of the court 
entitled to its l?ossession; or 

(6) offers, gIves, or agrees to give, or solicits, demands, accepts, 
or agrees to accept, anything of value for or because of acting or 
forbearing to a('t, or having acted or forborne to act, in a case 
under title 11 of the United States ,Code, or a liquidation proceed
ing or .direct payment procedUl'~ under the Securities Investor 
ProtectlOn Act (15 U.S.C. 78aaa et seq.). . 

An issue that arose in the codification of these offenses involved 
the manner of stating the requisite state of mind to accompany them. 
As explained by the National Commission, current law is deficient 
in this respect: 151 

Existing law requires that the defendant act "knowingly 
and fraudulently" and in certain instances that he intended 
"to defeat the bankruptcy law." The word "fraudulently" is 
not used here because of its imprecision. The "intent to de
feat" language is not included because it does not seem ap
propriate or necessary to require that the actor know what 
the bankruptcy laws are and affirmatively intend to undercut 
them. Knowingly engaging in the described conduct with 
an intent to harm creditors of the bankrupt more accurately 
describes the appropriate mem 'rea. 

Following the lead of the National Commission, the Committee has 
adopted this approach. The offenses thus require proof that the de-

151 See Final Report, § 1756, Comment, p. 232. 
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iendant knowingly engaged in the specified conduct with the intent 
to deceive the court or its officers or to deceive or harm a creditor. 
The Committee believes that this formulation properly reflects the 
purposes of penal sanctions as applied to bankruptcy proceedings, 
namely to insure the distribution to creditors of the bankrupt's re
maining assets and to preserve the integrity of the proceeding itself. 

Each paragraph of the offense subsection describes a type of con
duct that jeopardizes bankruptcy proceeds. The "intent to deceive" 
the court or to "deceive or harm" a creditor element is contained in 
the prefactory clause/52 which states the particular purpose for which 
it must be shown that the conduct was engaged in. 

In paragraph (1), the conduct is "transfers or conceals property." 
Since no culpability level is specifically designated herein, the ap
plicable state of mind that must be proved is (as it is for each element 
of conduct in each paragraph of this subsection) at least "knowing," 
i.e., that the offender was aware of the nature of his actions.153 The 
element that the property "belong[s] to the estate of a debtor" is 
an existing circumstance. Since no state of mind is spe(;lfically pre
scribed, the requisite intent, under section 303 (b) (2) is, at a minimum, 
"reckless," i.e., that the defendant was aware of but disregard a sub
stantial risk that the property belonged to the debtor's estate.m 

The conduct in paragraph (2) is "receives ... property," and 
must be done knowingly. The elements "material amount," 155 "from 
a debtor," and the "after the filing" phrases are all existing circum
stances as to which the required state of mind is at least "reckless." 

In paragraph (3) the conduct is "transfers or conceals ... prop
erty" and requires, at a minimum, proof of a "knowing" state of mind. 
The adjectival phrases "his own" and "of another," are existing cir
cumstances. as to which the required culpability is at least "reckless." 
The phrase beginning "in contemplation" describes the particular 
state of mind of the defendant that must be shown. 

The culpability analysis of paragraph (4) is parallel to that of 
paragraph (3), except that there the defendant must act "in contem
plation of a state insolvency proceeding" (emphasis added). The dif
ference in terminology is required by an unusual feature of our law 
that insurance companies cannot go "bankrupt," but can only be 
declared "insolvent" in a State proceeding. Clearly, however, the 
result is the same whether it is termed "bankruptcy" or "insolvency." 

At present, there is no Federal cognizance over this offense. But, 
because insurance companies are clearly involved in interstate com
merce and the problem is thus one of nationwide concern, the Com
mittee believes it proper to expand Federal law to allow coverage of 
such offenses. 

P~rt of the conduct forbidden by paragraph (5) is "alters, destroys. 
mutIlates, conceals, or makes a false entry in a record or document." 
The applicable minimum culpability is again "knowing." The element 
"affecting or relating to the property or affairs of a debtor is an existing 
circumstance, as to which at least a "reckless" state of mind must be 
shown. This paragraph also covers situations where 'the defendant 

15' The Committee Intends that the phrase "creditor of a bankrupt" includes an insurance 
policy llolllii'O TIhen the bankrupt Is an Insurance company In a state of InsolveDcy 
proceedings. 

, .. , See sections 303(b) (1) and 302(b) (1). 
,''' See section 302(c) (1). 
lr,r, Thp tprm "material" is carried forward from present Jaw. 
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"withholds such record or docmnent," and this conduct likewise must 
be engaged in knowingly. The phrase "from the trustee or other officer 
of the court entitled to its possession" is an existing circumstance, as 
to which a "reckless" state of mind applies. The phrase beginning 
"in contemplation", as in paragraph (3), describes the particular state 
of mind of the defendant that must be proved. 

Finally, in paragraph (6), the conduct is "offers, gives, or agrees to 
give, or solicits/56 damands, accepts or agrees to accept." As in the 
other cases, this conduct mustbe "knowing." The element "for or be
cause of acting 01' forbearing to act, 01' having acted or forborne to act," 
in either of the enumerated proceedings sets forth the particular pur
pose for which it must be proved that the conduct was performed.157 

rhe element that what was offered, accepted, etc., was "anything of 
value" is an existing circumstance. Since no culpability standard is 
specifically set forth, the applicable state of mind to be shown is 
"reckless. " 

Subsection (b) contains several definitions which are important to 
the operation of the above offenses. The term "debtor" is defined.to 
mean a person (A) concerning whom a case has been filed under 
title 11, (B) concerning whom a liquidation proceeding or direct 
payment proceeding has been instituted under the Securities Investor 
Protection Act (15 U.S.C. 78aaa et seq.), or (C) for the purposes 
of paragraph (a) (4), a person who is the subject of a State insolvency 
proceeding. The term "person" is defined to include a municipa,lity as 
defined in 11 U.S.C. 101. "Insolvency proceeding" is defined to include 
an assignment for the benefit of creditors, and a proceeding intended to 
liquidate or rehabilitate the estate involved. Finally, "harm" (as "harm 
a creditor") is defined to mean "to cause loss, deprivation, or reduction 
in value, with respect to an economic benefit." 15S The term "property" 
is given an expansive definition in section 111 and has been discussed 
in the analysis of section 1131. 
4. J '/J/lisdiction 

There is Federal jurisdiction over an offense under subsection 
(a) (1), (a) (2), (a) (3), (a) (I)), or (a) (6) if it is committed within 
the general jurisdiction of the United States or the special jurisdiction 
of the United States. This plenary scope of jurisdiction is based upon 
Article I, Section 8 of the United States Constitution which provides 
in Clause 4 that Congress shall have the power to establish "uniform 
laws on the subject of bankruptcies throughout the United States." 
This also continues the present purview of 18 U.S.C. 152 and 15 U.S.C. 
18aaa et seq. 

With respect to the proposed new offense under subsection (a) (4:) 
of a transfer or concealment of property in contemplation of a State 
insolvency proceeding, there is Federal jurisdiction if the offense in 
any way or d6gree n ffects, delays, or obstructs interstate or foreign 
commerce or the mo,"ement of an article Or commodity in interst.ate 
or foreign commerce, and if the person who is the subject of the State 

156 "Solicits" is intended to have the same meaning as in section 1351 (Bribery) and does 
not refer to the contlll~t descrlb~tl ill ~ectlon 1003 (Criminal Sollcitatlon). See section 111. ,.7 See Illso sr~tlon ]352 (Graft), cmploving similar phraseology. Tile "beclluse of" 
branch or thlu olfcnse expands present law, whIch reaches only monica offered or solicited 
"for·' future conl1l1ct In a bankruptey proccedlng. The Committee perceives no reason not 
to llro~eeute a payment of a past aet, as is done In the general graft ofl'ense. See also 
18 U.RC. 201. 

'GB By contrast the National Commission did not define "harm." 

L-__________________________________________________________ __ 
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insolvency proceeding may not be treated as a debtor under title 11 of 
the United States Code.159 
5. G'J'ading 

Unlike current law, the Committee proposes to make a grading 
distinction between major and minor bankruptcy frauds. Thus, if the 
property which is the subject of the offense has a value in excess of 
$500, the offense is graded as a Class D felony (up to five years in 
prison). This compares to a present maximum of five years in prison 
under 18 U.S.C. 152. If the value of the property is $500 or less, a 
violation of this section is graded as a Class E felony (up to two 
years in prison). 

SECTION 1736. INTERFERING WITH A SECURITY INTEREST 

1. 111 Gerumil 
This section protects collateral pledged as security for a loan or 

other advance of credit and provides for felony treatment of conduct 
interfering with a security interest. Current law is concerned mostly 
with security interests relating to agriculture and agricultural prod
ucts. While the proposed coverage of this section is broader, the con
cept is the same as that in existing law. The National Commission 
suggested similar coverage.160 

~. P'J'esent Fede'J'al Law 
The major enactment in present law dealing with secured property 

is 18 U.S.C. 658, which provides: 
Whoever, with intent to defraud, knowingly conceals, 

removes, disposes of, or converts to his own use or that of 
another, any property mortgaged or pledged to, or held by, 
the Farm Credit Adminjstration, any Federal intermediate 
credit bank, or the Federal Crop Insurance Corporation, 
Farmers' Home Corporation, the Secretary of Agriculture 
acting through the Farmers' Home Administration, any pro
duction credit association organized under sections 1131-
1134m of Title 12, any regional agricultural credit corpora
tion, or any bank for cooperatives, shall be fined not more 
I han $5,000 or imprisoned not more than five years, or both; 
hut if the value of such property does not exceed $100, he 
shall be fined not more than $1,000 or imprisoned not more 
than one year, or both; 

By virtue of 12 U.S.C. 1457 (b), section 658 also applies to the 
Federal Home Loan Mortgage Corporation. 

Two other statutes, summarized also in the discussion of section 
1731, concern secured property. Sect jon 30 of the United States Ware
house Act, 7 U.S.C. 270, makes it a ten-year felony for a person to 
convert to his own use agricultural products stored in a licensed ware
house. The Act makes it quite apparent that such products will often 
be subject to security interests. Section 15 of the Commodity Credit 

1m A similar broad jurisdictional base Is contained in section 1721 (Robbery) and 1722 
(Extortion). The jurisdictional subsection In this offense was redrafted from earlier 
versions In orner to limit thp scope of subsection (a) (4) to require an Interstate or foreign 
commerce nexus and to require, In essence, that It be shown that no other jurisdictional 
base under this section is available. 

160 See Final Report, § 1738. 
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Corporation Charter Act, 15 U.S.O. 714m (c), makes criminal the 
theft of property owned by or pledged to the Oorporation. The basic 
penalty is up to five years in prison, reduced to a maximum of one year 
if the property has a value less than $500. 

There are few cases under 18 U.S.C. 658. It has been held that the 
statute expresses a clear Congressional intent to protect collateral from 
conscious fraud, but does not evince a Federal policy to replace State 
laws which control title either to realty or personalty.lG1 Further, it 
has been held that where the defendant's conduct violates both section 
658 and State law. State prosecutors need not defer to Federal prose
cution.lG2 'rhe codification effected by the proposed Oode is not in
tended to change this result or to displace State law.16s 

3. The Offense 
Subsection ('a) provides that -a person is guilty of an offense if: 

holding a legal interest in property subject to a security 
interest, he deprives the holder of the security interest of a 
right to the property or a benefit of the property by removing, 
concealing, encumbering, transferring, or converting such 
property. 

The forbidden conduct is "deprives ... of a right to the property or' 
It benefit of the property by removing, concealing, encumbering, trans
ferring or converting such pro1?erty." Because no culpability level is 
specified, under section 303 (b) (1), the applicable state of mind to be 
proved is at least "knowing," i.e., that the defendant was aware of the 
nature of his action.164 This is a lower standard than in 18 U.S.C. 658, 
which requires an "intent to defraud." It also differs from the proposal 
of the National Commission, which requires an "intent to prevent 
collection of the debt represented by the security interest." 165 The 
Oommittee has elected to eliminate the "intent to defraud" requirement 
and to reject the Oommission formulation, partly for reasons expressed 
by the Department of Agriculture in its critical comments on the 
National Oommission's proposal as follows: . 

Security interests have a very important part in numerous 
of the Department's programs. Conversion of property in 
which security interest exists is made a felony under the 
United States Warehouse Act. 7 U.S.C. ~ 270, and the Com
modity Oredit Oorporation Charter Act, 15 U.S.C. § 114m (c). 
Section 658 of Title 18, which the Code is intended to replace, 
makes a felony the conversion of property in which a security 
interest is held by the Federal Orop Insurance Corporation or 
the Farmers Home Administration . 
. Under the DeI?artment programs, property with security 
mterests amountmg to hundreds of millions of dollars an
nually is pledged, stored, or utilized. 

Code ~ 1 r38 purportedly.is attempting to define an offense 
of defraudmg secured credItors along the lines of present 18 
U.S.C. § 658. See Working Papers 973. Actually, it defines 

"" See Unite,/' State8 v. [(ramel. 234, F.2d 577 (8th Clr. 1956). But cf. United State8 v. 
Hext, 444l!'.2d a04, 807-809 (5th Cir. 1971). 

102 State v. Duncan, 221 Ark. 681,255 S.W. 2d 430 (1953). 
103 Ree section 205. 
1M See section 302 (b) (1). 
105 See ]j'l.nal Report, § l'SS. 
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a novel offense which poses grave problems for this Depart
ment. The culpability req'..lirement of an "intent to prevent 
collection of the debt represented by the security interest" 
plus the verbs employed in Code § 1738 project an offense 
whose essence appeal's to be obstructionism, possibly mali
ciously motivated. 

It is doubtful whether the offense defined by Code § 1738 
would reach many common forms of the offense. Consider, 
for example, a perf:on who depletes or consumes the prop
erty or money in which another holds a security interest, but 
at the same time acknowledges the debt -and indicates a will
ingness to pay it, although prevented from doing so at present 
by financial difficulties. He may not have been motivated by 
any desire to prevent the collection of the debt, and the money 
may even have gone to paying other debts, so that he would 
probably be found innocent under Code § 1738. None.theless, 
he may have deliberately taken and used a million doUars of 
someone else's money with no realistic prospect of ever re
paying it. Surely, such offense should not go unpuni3hed. 

The Committee thus intends to reach the person who, although 
lacking the specific intent to deprive the security holder of his rights, 
knowingly sells or otherwise disposes of the secured property and 
uses the proceeds for another purpose, even though he intends to pay 
the security holder. 

It should be noted that the coverage of section 1736 is broader than 
18 U.S.C. 658 in terms of the types of conduct proscribed. Both pro
visions punish concealing, removing, and converting. Section 658 also 
covers "disposing of", which is paralleled by "transferring" in this 
section. The subject section, however, also prohibits "encumbering" the 
property, conduct not covered by present law. 

On the other hand, existing law is broader than the proposed sec
tion in that it is aimed at anyone ("whoever") who engages in the 
forbidden conduct. But a person violates section 1736 only if he holds 
"a legal interest in property subject to a security interest." However, 
interference with a security interest by a third party will be covered 
by other sections of the proposed Code. Section 1731 (Theft) will deal 
with unauthorized appropriation of t.he property; 'and where the col
lateral is damaged or destroyed, either by a third party or the holder 
of a legal interest, the provisions of subchapter A of chapter 17 will 
come into play. 

The remaining elements, e.g., "holding a legal interest in property 
subject to a security interest" are existing circumstances. Since no 
culpability level is specifically designated, under section 303 (b) (2) 
the applicable state of minrl is at It minimum "reckless," i.e., that the 
defendant was aware of but disregarded the substantial risk that the 
circumstances existed.1Ga The Committee intends the content of the 
terms "legal interest in property" and "holder of security interest" to 
come from Federal or State property law. 
4. Jl1:risdiatwn 

There is Federal jurisdiction over an offense in this section- if the 
property is subject to a security interest held by the United States. 

10. See section 302(c) (1). 
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This reflects the coverage of current law, although it expands it to 
include all property in which the United States has a securIty interest, 
and not just the particular property encompassed by 18 U.S.C. 658, 7 
U.S.C. 270, and 15 U.S.C.714m(c). 
5. Grading 

Subsection (b) provides for a three-step grading system, patternea 
somewhat after that of the theft section 1731. Paragraph (1) makes 
an offense a Class D felony (maximum of five years' imprisonment) 
if the deprivation of the right or benefit has a value in excess of 
$100,000. Paragraph (2) provides for Class E felony treatment (maxi
mum of two years in prison) where the deprivation of the right or 
benefit has a value in excess of $500 but not greater than $100,000. 
Finally, paragraph (3) makes violations in "any other case" a Class A 
misdemeanor (maximum penalty of one year in prison). The felony 
classifications for this section are one grade below those of section 1731, 
refiectin~ the Committee's view that while interference with a security 
interest IS a serious enough offense to warrant felony status, it is not 
as grievous a crime as, e.g., an unauthorized taking with intent to de
prive another of his rights to or a benefit of the property. The Na
tional Commission Final Report section 1738 refiec.ted a similar grad
ing differential, but would have classified all security interest viola
tions as misdemeanors. 

SECTION 1737. FRAUD IN A REGULATED INDUSTRY 

1. In General 
This section codifies three special felony fraud provisions of current 

law. Subsection (a) (1) is designed to protect the environment and the 
public health and safety with respect to pesticides and herbicides; 
subsection (a) (2) punishes equity skimminfo' schemes involving Fed
erally insured mortgages; and subsection \ a) (3) reaches frauds in
volving certain land sales. 
93. Present Federal Law 

A. Pesticide Oontrol 
7 U.S.C. 136a forbids trafficking in any pesticide 161 which is not 

registered with the Administrator of the Environmental Protection 
Agency .. Among the registration requirements (violation of which 
subjects the offender to misdemeanor penalties) is one that calls for 
a statement of "the complete formula of the pesticide." 168 In order to 
protect this confidential commercial information, which persons in 
business are required to give to the government, 7 U.S.C. 136l(b) (3) 
provides up to a three-year prison sentence for: 

Any person who, with intent to defraud, uses or reveals 
information relative to formulas of products acquired under 
the authority of section 136a of this title. 

No reported prosecutions under this statute apparently exist. 
B. Equity Skimming 

12 U.S.C. 1709-2 punishes by up to three years in prison whoever, 
with intent to defraud, willful1y engages in a pattern or practice of 

161 The term "pesticide," along with other relevant terms, is defined in 7 U.S.-C. 13£. 
11>3 7 U.S.C. 136a(c) (1) (E). 
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(1) purchasing one to four-family dwellings which are subject to a 
loan in default at time of purchase or within one year subsequent 
thereto where the loan is secured by a mortgage or deed of trust 
insured or held by the Secretary of Housing and Urban Development 
or guaranteed by the Veterans' Administration, or the loan is made 
by the latter, (2) failing to make payments under the mortgage or 
deed of trust 'as the payments become due, and (3) applying or author
izing the application of rents from such dwellings for his own use. 
The statute does not apply to a purchaser of such a dwellinO' or a 
beneficial owner under any business organization or trust purctasing 
such dwelling, or eo mi officer, director, or agent of any such 
purchaser.169 

12 U.S.C. 1715z-4(b) punishes by up to three years in prison who
ever, us an owner of a property which is security for a mortgage 
descrlbed in 12 U.S.C. 1715z-4(a) (i.e., a mortgage covering multi
family housing), or as a stockholder of a corporation owning such 
property, or as a beneficial owner under any business organization 
or trust owning such property, or as an officer, director, or agent of 
any such owner, (1) willfully uses or authorizes the use of any part of 
the rents or other funds derived from the property covered. h • such 
mortgage in violation of a regulation promulgated by the p" . '~ry of 
Housmg and Urban Development under 12 U.S.C. 1715z-4(~" or (2) 
if such mortgage is determined to be exempt from or is not otherwise 
covered by such regulation, willfully and knowingly uses or authorizes 
the use of any part of the rents or other funds derived from the 
property covered by such mortgage for any purpose other than to 
meet actual and necessary expenses arising in connection with such 
property (including amortization charges under the mortgage). 

O. Land SaZe or Lease Fraud 
15 U.S.C. 1703, part of the Interstate Land Sales Full Disclosure 

Act, makes it unlawful for any developer or agent to use any means 
or instrument of transportation or communication in interstate com
merce, or of the mails (1) to sell or lease any lot in any subdivision 
unless a statement of record with respect to such lot is in effect in 
accordance with 15 U.S.C. 1706 and a printed property report, meet
ing the requirements of 15 U.S.C. 1707, is furnished to the purchaser 
in advance of the signing of any contract or agreement for sale or 
lease by the purchaser, and (2) in selling or leasing, or offering to 
sell or,lease, any lot in a subdivision, (a) to employ any device, scheme 
or artIfice to defraud, (b) to obtain money or property by means of 
~ materia:l misrepresentation with respect to any information included 
m the statement of record or the property report or with respect to 
any other information pertinent to the lot or the subdivision and upon 
which the purchaser relies, or (c) to engage in any practice, trans
action, or course of business which operates or would operate as a 
fraud or deceit upon a purchaser.17O 

The terms "person," "subdivision," "agent." 'interstate commerce," 
"purchaser," and "offer" are defined in 15 U.S.C. 1701. 15 U.S.C. 1702 
contains a number of exemptions. inclnding the sale or lease of rea] 

10. Rpe United StateB Y. Bery, 'l\)0 F. Supp. 8 (C.D. Cal. 1975), aJl"d, 539 F.2d 719 (9th 
Clr. 1976). 

17. It has been held that this oJl'ense states a distinct crime from mail fraud. United 
Stato Y. Pocono Intematiollal Gorp., 378 F. Supp. 1265 (S.D.N.Y. 1974). 
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estate under court order and the sale or lease of real estate by any 
government or government agency. 

15 U.S.C. 1717 is the penalty section and provides that any person 
who "willfully violates" any of the provisions of this chapter (includ
ing 15 U.S.C. 1703), or the rules and regulations issued pursuant 
thereto, may be imprisoned upon conviction for up to five years. 
3. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
"violates": (1) 7 U.S.C. 1361 (b) (3), which relates to improper dis
closure of a pesticide formula with intent to defraud;171 (2) 12 U.S.C. 
1709-2 or 1715z-4(b), relating to equity sldmming in federally in
sured mortgages on single or multiple family dwellings; or (3) 15 
U.S.C. 1717, relating to fraudulent sale or lease of lots in real estate 
subdivisions. 

The term "violate" is defined in section 111 to mean in fact to engage 
in conduct which is prohibited, proscribed, declared unlawful, or made 
subject to a penalty. Thus, this section carries forward the precise ele
ments of the offense (including scienter 172 and jurisdiction 173) in ex
isting law. Whether proof of a state of mind is required with respect to 
the fact that the conduct is a crime is to be determined by reference 
to the underlying statute and not by section 303 (d) (1) (A).174 The de
scription in parenthesis of the underlying, statutes is not to be read as 
limiting the scope or application of their provision.175 

4. Jurisdiction 
This section contains no subsection setting forth the extent to which 

there is Federal jurisdiction over an offense herein. Therefore, 
Federal jurisdiction is governed by the provisions of section 201 (b) 
(2).176 
6. (hading 

An offense under this section is gradpd as a Class E felony (up to 
two years in prison). 'Dhisapproximates the present penalty level 
under 7 U.S.C, 136l, 12 U.S.C. 1709-2,7 U.S.C. 1715z-4(b), and 15 
U.S.C.1717. 

SECTION 1738. CRIMINAL INFRINGEMENT OF A COPYRIGHT 

.t. In Geneml and P1'esent Federal Law 
This section is designed to ca.rry forwRJrd the current copyright 

infringement offense in 17 U.S.C. 506, while upgrading to felony level 
certain violations involving sound recordings, m_otion pictures, and 

>71 It is the "Intent to defrnlld" elemellt thnt dlstlntrulshes the offense of revealing Infor
mation In this section from the general misdemeanor offense In section 1525 (Revealln~ 
Private Information Submitted for a Government Purpose). 

172 See section 303 (a) (2) . 
173 Ree section 201(b) (2). 
17< It appears that the courts would probably determine that no mental state need be 

proved as to the fact that the condnct Is a crime under the statutes that this section per
petuates as felonies. Cf. Unitecl State8 v. International Min'ls Oorp ..• 402 U.S. 558 (1971). 

175 See section 112 (b). 
110 See also Article I, section 8, clause 8 of the United ~tates Constitution. 

51-508 0 - 80 - ~7 
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audiovisual works. Separate coverage of counterfeiting labels for 
such items is found in section 1'746. 

At present, criminal infringment of a copyright is proscribed under 
1'7 U.S.C 506 (a). The statute punishes by up to one year in prison and 
a $10,000 fine any "person who infringes a copyright willfully and for 
purposes of commercial advantage or private financial gain". The 
penalty rises to one year and a. $25,000 fine for a. first offense involving 
the copyright in :a. sound recording or a motion picture, and to two 
years and a $50,000 fine for a second offense.177 

The statute has been sustained against constitutional attack predi
cated upon the alleged vagueness of the concept of infringment,178 
but the number of criminal prosecutions brought under it (or under 
its predecessor enactment, 1'7 U.S.C. 104) have been iew,179 so that 
there ha.s iJJeen compa.ratively little exposition of the required elements. 
The concept of willfulne...o:s ha.s been deemed to require know ledge of the 
fact that the law was being violated, i.e., that the copyright was being 
infringed.180 

2. The Offense 
Subsection (a) provides that a person is guilty of an offense if, for 

purposes of commercial advantage or private financial ~ain, he enga~es 
in conduct by which he knowingly infringes a copYrIght. This is In
tended to bring forward, as closely as possible, the existing scope and 
elements of the offense in 1'7 U.S.C. 506 (a). The conduct element is 
"engag[ing] in conduct". Since no culpability level is specifically 
prescribed, the applicable state of mind "lmowing".181 The element 
that the conduct infringes a. copyright is a result of conduct. The cul
pability is specified as "knowingly", requiring proof that the actor 
was aware or believed that his conduct was subsequently certain to· 
cause the result.182 The requirement of "lmowing" a.s to conduct and 
"knowing" as to result is designed to perpetuate as nearl~ as possible 
under the bill's culpa.bility terms the current concept of 'willful" in
fringement. The element that the conduct was performed "for the pur
pose of commercial advantage or private financial gain" states (iden
tically to current law) the particular intent with which it must be 
established that the conduct was engaged in. It has been held that, 
while it is irrelvant whether pecuniary gain was realized, the prosecu
tion must show that the infringement was committed in the hope of 
obtaining some financial benefit or profit; thus infringement by a 
lobbyist for other than financial motives would not constitute a crim
inaloffense.18B 

171 A related statute, 18 U.S.C. 2318, punishes the transportation, receipt, sale. or offer 
to sellin interstate or foreign commerce. with fraUdulent Intent, of any phonograph record. 
disk, wire, tape. film, or other article on which sounds are recorded. to which is stamped 
or affixed any label. knowing such label to be forged, falsely made. or counterfeited. A 
first violation is punishable by un to one yeur in prison and It $10,000 fine; a second, by 
UT) to two years in prison and n $25,000 fine. This offense will be carried forward in title 
18 Annpnc1lx. 

118 United States v. Wise, 550 F. 2d 1180 (9th Clr. 1977). 
11" United States v. Wise, supra note 178; United States v. Bily, 406 F. Supp. 726 (E.D. 

Pa. 1975) ; United States v. Wells, 176 F. Supp. 630 (S.D. Tex. 1959) ~ see also United 
States v. Backer, 134 11' 2d 5R3 (2d Cir. 1!l43). 

180 United States v. Wise, supra note 178, at 1194. 
181 See section 30R (b). 
"'" Sec section 302 (b) (3). 
183 See United States v. Wise, supra note 178; United States v. Bily, S!Lpra note 179. 
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3. Definition~ 

Section 1738. 
Section 1739. 

The terms "audiovisual work", "motion picture", and "sound re
cording" are defined by cross-reference to 17 U.S.C. 101. 

4. Jurisdiction 
This section contains no subsection setting forth the extent to which 

Federal jurisdiction exists. Therefore, by operation of section 201 
(b) (2), there is Federal jurisdiction if the offense is committed in. the 
general or special jurisdiction of the United States. 
5. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison) if the copyright infringed involves 100 or more 
sound recordings or 10 or more motion pictures or audiovisual works. 
Class E felony coverage is provided if the amount involves less than 
that required for a Class D felony and is a second offense. Other viola
tions are Class A misdemeanors (up to one year in prison). These 
grading distinctions are designed to increase the deterrent effect of 
the law. 

The "pirating" of films and records has been growing at an alarm
ing rate and there are indications that these crimes often involve 
highly organized production and distribution rings. Such crimes 
are also extremely lucrative. The Motion Picture Association of 
America, Inc. and the Recording Industry Association of America, 
Inc., in a statement submitted to the Committee,184 have estimated that 
the volume of aD forms of record and film counterfeiting and piracy 
take away in excess of .six hundred and fifty million dolJars annually 
from legitimate sales and rentals in these industries. The Motion Pic
ture Association and the Recording Industry Association joined, there
for, in recommending to the Committee that, in order to enhance 
the deterrent effect of the criminal law, the present distinction 
between first and second offenses should be dispensed with and such 
offenses involving a significant number of sound recordings, motion 
pictures or audiovisual works should be graded as felonies. 
The Committee believes the recommendation is well founded and has 
accepted it. In addition to substantially raising the maximum prison 
sentence available for a first offense, it should be noted that, because of 
the generally increased fine levels contained in section 2201, the maxi
mum fines avaiJable to a felony violation will be increased to one mil
lion dollars in the case of an organization and $250,000 in the case of 
an individual. 

SECTION 1730. GENERAL PROVISIONS FOR SUBCHAPTER D 

Section 1139 contains definitions (subsection (a», general provi
sions relating to matters of proof (subsection (b)), and a provision 
barring prosecution in certain circumstances (subsection (c)) for this 
subchapter. Each provision has been explained in the discussion of the 
sections to which it applies. 

1 .. See Hearing, Part XIV, pp. 10694-10705. 
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SunOIIArTER E.--COUNTERFEITING, FORGERY, AND RELATED OFFENSES 

(Sections 1741-1747) 

The offenses included within this subchapter are: Counterfeiting, 
(section 1741); Forgery (section 1742); Criminal Endorsement of 
a Written Instrument (section 1743) ; Criminal Issuance of a IV"ritten 
Instrument (section 1744); Trafficking in a Counterfeiting Imple
ment (section 1745) ; and Trafficking in a Counterfeit Sound Record
ing or Motion Picture Label (section 1746). Definitions for the vari
ous. terms of art used throughout the subchapter appeal' in section 
1747. The chief virtue of tilis subchapter is the consolidation and, 
consequently, the clarification of a great number of offenses found 
throughout the United States Code (principally in title 18) dealing 
with couterieiting/ forgery/ and related matters. a In addition, these 
sections harmonize and simplify multiple and arbitrary standards of 
culpabmty,4 as well. as inconsistent levels of punishment G that exist 
throughout the current statutes. 

The current statutes proscribing counterfeiting, forgery, and re
lated offenses were enacted piecemeal over the years and are dis
tinguishable from each other by the different written instruments or 
symbols of value which are protected,G the different Federal agencies 
associated with certain statutes,1 and the interstate aspect provided in 
various statutes.S All of these offenses, however, have a common ground 
in that they involve in some way false dealings in regard to writings 
or symbols of value (issuing an authentic document without authority) 
or the falsification or attempted falsification of such materials. The 
offenses in this subchapter share this common ground. Thus, sec
tions 1741 and 1742 prvscribe the making, uttering, or possession, with 
the intent to deceive or harm another person or a government, of a 
counterfeited written instrument (section 1741) and of a forged 
written instrument (section 1742). Section 1743 penalizes the en
dorsing of a written instrument in such a manner that it falsely 
purports to have been signed or endorsed on behalf of another. Sec
tion 1744, on the other hand, essential1y proscribes the issuance of an 

1 See, e.g •• 18 U.R.C. 331.471-473.484-4811. 
• See, e.g .• 18 U.S.C. 471-473, 484, 495. 500, 502. 
• See, e.g .• 18 U.S.C. 334 (prohibiting Federal Resel'Ve Agents. or an agent or employee ot 

such Agent, or ot the Board of Govprnors of the Feeleral Rpserve System from Issuing 
Federal reserves notes witl!.out complyIng with regulations regarding such Issuance) ; 18 
U.S.C. 335 (prohibiting cer'fnln persons connecteel with a corporation created by an Act of 
Congress, the ~harter of whIch has expired. from IssuIng any securities of Buch corpora
tion) ; and 18 U.S.C. 500 (prohibiting the Issuance of postal money orders, wthout having 
received the full amollnt payable therefor, for the purpose of fraudulently receiving from 
the United Stntes a snm of money). 

• Compare 18 U.S.C. 472 ("with intent to defraud") ; 18 U.S.C. 482 ("with Intent to 
defrand fnlsely") : nnd 18 U.S.C. 485 ("fnlsely"). 

~ Compnre 18 U.S.C. 331 (fine of not more than $2,000 and Imprisonment for not more 
than five years for fl'anrlulent alterntlon or falsification of coIns) wIth 18 U.S.C. 483 (flne 
of not more than $5,000 and ImprIsonment for not more than fifteen years for the counter
feIting or forgery of coins). 

~ COmllnre 18 U.S.C. 485 (prohlhltlng th(> tOl'g~ry or counterfeiting of coins of a denomi· 
nation hlA'her than five cents) with 18 U.'S.C. 490 (prohibiting the forgery or counterfeit
InA' of nickels and pennies (minor coins) ). 

7 Compnre 18 U.S.C. 1008 (prohlbltlnA' the forgery or counterfeItIng of any do~ument or 
the uttering of such a docum!'nt. for the purpose of InfluencIng In nny way the action of the 
Federal SavIngs and T.oan Insnrance CorporatIon) wIth 18 U.S.C. 1010 (prohibItIng the 
~nme conduct when Ilnd{>rtnkpn for the purllORP of ohtnlnlng nny lonn or nrlvnncp cr,'dlt from 
any person or firm with the intent that suell lonn or advance or credit shan be ofi'ered to 1>r 
accepted by the Department of Honsing and Urbnn Development for insurance, or f~r the 
purpose of influencing In any other wny the action of such department). 

• Thus, for pxample, 18 {I.S.C. 2315. prohIbita thp knowing receipt, concealment, storing. 
barterIng, selling Or tUsposing of forged or cOllntcrfeitec1 spcurlties or ta, stamps which are 
"moving as. ort which are a part of, or which constitute Interstate or foreign commerce." 
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au.thentic written instrument without authority. Section 1745 pro
hibits the production, trafficking in, or possession of counterfeiting and 
forging implements. Finally, section 1746 penalizes trafficking in 
counterfeit labels which are designed to be or are affixed to phono
records, copies of motion pictures, or copies of audiovisual works. 

SECTION 1741. COUNTERFEITING 

SECTION 1742. FORGERY 

1. In General 
Because of their close rela tjonship, counterfeiting (section 1741) and 

forgery (section 1742) are discussed together. Indeed, in its broad
est sense, counterfeiting includes forgery and, at common law, the two 
terms were used interchangeably.u Thus, both terms were used at com
mon law to define the concept of falsely making a writing whether by 
manufacturing it falsely or falsely altering it in some fashion.10 More 
narrowly, however, countedeiting has generuJly been defined as the 
making of a false or spurious thing to resemble a genuine thing,l1 and 
forgery has been defined as the false making or material alteration, 
with intent to defraud, or any writing which, if genuine, might ap
parently be of legal efficacy or the foundation of a legal liability.1.2 

Eventually, through usage, the term "forgery" became restricted to 
writings and the term "counterfeiting" became restricted to money or 
the equipment for making money.13 Nevertheless, throughout the 
United States Code, the terms "forge" and "counterfeit" are coupled 
together in seJction after section,14 whether the offense is clearly coun
terfeiting 15 or clearly forgery 10 under traditional concepts. 

The bill, as reported, however, for the first time in Federal legislation 
proposes to draw a distinction between items that are counterfeited 
and items tl1at are forged. The two types of conduct are clearly dis
tinguished in such a way as to eliminate the confusion in the use of the 
terms "forge" and "counterfeit" engendered by current law. The Com
mittee has thus rejected both the approach of the National Commis
sion, which treated these terms as synonyms 17 and of S. 1, as originally 
introduced in the 93d Congress, which used hoth terms to describe 
essentially identical conduct.1s 

Section 1741 proscribes counterfeiting. It is limited to the situation 
where a written instrument which purports to be genuine but is not
booause it has been falsely made or manufactured in its entirety-is 
made, uttered, or possessed with the intent to deceive or harm another 
person or a gcvernment. The basic purpose of the section is to consoli
date in one provision all of the diverse statutes which proscribe counter
feiting, and thus to clarify and systematize their treatment. The 
primary focus of the section is upon protecting the integrity of coin 
and currency, obligations, securities: and the like. 

• 2 Wharton, Orimina1 Law, section 652 (1957), 
10 Rep 2 EnRt, Pleas 01 the Grown, p. 852 (1803), 
112 Wharton 8UlJra note 9, section 652. 
,. Tn" section 621. 
,. T(l .. section 652 (1057). 
H Ree. P./? .. 1 R n.R.C. 471.472. 4711. 

10 See 18 U.S.C. 485 (counterfeiting gold or silver coins) ; 18 U~S.C. 490 (counterfeiting 
"minor" ('o\n~L 

10 See 18 U.S.C. 495 (forging deed, contract, and the like to obtain money from thp 
United States). 

11 See Final Report, fi 17M (g) ; Working Papers, p. 964. 
,. See S. 1. 8ulntroduced In the 9ad Congress, §§ 2-8A1(41. 2-8El(a), 2-8E2(a). 
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S~ction 1'742 proscrihes forgery. This section is limited to the situa
tion where a written instrument which purports to be genuine but is 
not-because it has been falsely altered, completed, signed, or endorsed, 
contains 11 false addition thereto or insertion therein, or is a combina
tion of parts of two or more genuine written instruments-is made, 
uttered, or possessed with the intent to deceive or harm another person 
or a government. Like section 1'741, the basic purpose of this section is 
to consolidate in one provision most 0.£ the statutes which prohibit 
forgery and thus to clarify and systematize their treatment. Again, as 
in the previous section, the focus of this section is upon protecting the 
integrity of written instruments where there is an underlying interes'~. 
fl. Present F ederaZ Law 

Current Federal statutes pertaining to counterfeiting and forgery 
are found throughout the entire United States Code but are primarily 
contained in title 18. The statutes cover a number of situations, includ
ing, but not limited to, protection of Federal obligations and securities; 
prot.ection of foreign obligations, securities, and tax stamps; protec
tion of Federal documents and other writings of the United States; 
proscription of the use of countedeited and forged documents to influ
ence actions of Federal agencies; and, proscription of the interstate 
.transportation of counterfeited and forged securities and tax stamps. 
In the interests of simplicity and clarity, the principal current statutes 
intended to be covered by sections 1741 and 1'742 are set out below in 
numerical order. 

'7 U.S.C. 270. This sectIon prohibits the issuance or utterance of It 
false or fraudulent warehouse receipt, or changing in any manner an 
original receipt subsequent to issuance by a licensee.1o The penalty is 
imprisonment for not more than ten years. 

'7 U.S.C. 13'79i. This section ptmishes anyone "who falsely makes, 
issues, alters, forges, or 'Cotmterfeits any marketing certificate, or with 
fraudulent intent possesses, transfers, or uses any such falsely made, 
issued, altered, forged, or counterfeited marketing certificate." 20 A 
violation of this section is punishable by imprisonment. for not more 
than ten years. 

7 U.S.C. 2023. This section makes it an offense to alter food stamp 
coupons.21 If such coupons are of ~ value of $100 or more, the punish
ment provided is imprisonment for not more than five years. If the 
coupons are of a value less than $100, the punishment is imprisonment 
for not more than one year. 

8 U.S.C. 1185. This section proscribes, inter alia, the forging and 
counterfeiting of "any permit or evidence of permission to depart from 

10 A warehouse rpcelpt Is categorized fiR a uF-~('nrlty" under the definition or section 
1747 (f). lIIoreover. the receipt speCified in 7 v.S.C. 270 is a written Instrument issued under 
the authority of the United States (see sectIons 1741(c) (2) (A). 1742(c) (2) (A). anil 
1746 (j», as such receipts may only be Issued by thosp who hove been licensed (see 7 
U.S.C. 259, 260), 

::0 Such marketing certificates are obligations of the United States under proposed section 
1747(e), and, thus. securities under section 1747(f). See 7 U.S.C. 1379b(a), 1379d(a). 

'" R"~h fo",1 ~tllmp COllnnnH orp uhlllmtlollR !If the ['niter! RtoteR nnrl!'r proposed section 
1747(e), and thus, securities under section 1747(f). See 7 U.S.C. 2013(a). Moreover. even 
where printed and distributed by a State, such coupons are, by virtue of section 1747(j). 
uissuecl under the authority of the United States" as that phrase is used In sections 
1741(c) (2) (A) and 1742 (c) (2) (A). See 7 U.S.C. 2012 (cl. 2013(0). 
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or enter the United States." 22 It also proscribes the use, or furnishing 
to another for use, of "any false, forged, counterfeited ... or altered 
permit." Violations may be punished by imprisonment for not more 
than five years. 

8 U.S.C. 1306. This section punishes anyone "who with unlawful 
intent photographs, prints, or in any other manner makes, or executes, 
any engraving, ~hotograph, print, or impression in the likeness of any 
certificate of allen registration or an alien registration receipt card." 
The punishment is imprisonment for not more than five years. 

18 U.S.C. 331. This section prohibits conduct such as the alteration 
and falsification of "any of the coins coined at the mints of the United 
States, or any foreign coins which are by law made current or are in 
actual use or circulation as money within the United States," as well 
as the knowing possession, utterance (including attempts to utter), 
and importation of such coins. The penalty is imprisonment for not 
more than five years. 

18 U.S.C. 471. This section makes it a crime to falsely make, counter
feit, or alter "any obligation or other security of the United States" 23 

with intent to defraud. The punishment provided is imprisonment 
for up to fifteen years. 

18 -U.S.C. 472. This section covers the instruments specified in the 
pI'eceding section and proscribes such conduct as the passing, uttering, 
publishing, importation, or possession of sucll instruments. Attempts 
to do certain of the specified acts are also prohibited. The punishment 
is the same as that provided in section 471. 

18 U.S.C. 473. This section prohibits the purchase, sale, exchange, 
transfer, receipt, or delivery of any of the instruments specified in 
section 471 "with the intent that the same be passed, published, or used 
as true and genuine." Violations are punishable by a term of imprison
ment of not more than ten years.24 

18 U.S.C. 478. This section proscribes the false making, altering, 
forging, or counterfeiting of "any bond, certificate, obligation, or other 
security of any foreign government, purporting to be or in imitation of 
any such security issued under the authority of such foreign govern
ment, or any treasury note, bin, or promise to pay, lawfully issued by 
such foreign government and intended to circulate as money." The 
punishment imposed is imprisonment for not more than five years. 

18 U.S.C. 480. This section prohibits the knowing possession or de
livery of "any false, forged, or counterfeit bond, certificate, obligation. 
security, treasury note, bill, promise to pay, bank note, or bill issued 
~Y a. bank or corporation of any foreign country." The penalty is 
Impnsonment for not more than one year. 

18 U.S.C. 482. This section prohibits the false making, altering, 
forging, or counterfeiting of "any bank note or bill issued by a bank 
or corporation of any foreign country, and intended by the law or usage 
of such foreign country to circulate as money, such bank or corporation 
being authorized by the laws of such country." The penalty is imprison-
ment for not more than two years. . 

"" The term "permits to enter" Includes passports. visas, reentry permits, and the like. 
Sep 8 U.S.C. 1185(g). . 

"" Thp term "ohllgntlon or other Rccurity of thp United f:States" Is defined In 18 u.s.e. 8 . 
.. Althouirh worded differently. thIs spetlon co.,.ers essentIally the same conduct prohlblterl 

by section 472, yet prescribes a maximum term of Imprisonment five yenrs shorter. 



Section 1742. 732 

18 U.S.C. 483. This section prohibits the uttering, passing, or tender
ing in payment of any of the items specified in sectlOn 482. The penalty 
is imprisonment for not more than one year. 

18 U.S.C. 484. This section makes it a criminal offense to place or 
connect "together different parts of two or more notes, bills, or other 
genuine instruments issued under the authority of the United States, or 
by any foreign government, or corporation, as to produce one instru
ment, with intent to defraud." Violations are punishable by imprison
ment for not more than five years. 

18 U.S.C. 485. This section proscribes falsely making, forging, or 
counterfeiting "any coin or bar in resemblance or similitude of any 
coin of a denomination higher than five cents or any gold or silver bar 
coined or stamped at any"'mint or assay office of the United States, or 
in resemblance or similitude of any foreign gold or silver coin current 
in the United States or in actual use and circulation as money withill 
the United States." The section also proscribes the passing, uttering, 
publishing, selling, possessing, or importing of any such coms, as well 
as all attempts to commit such acts. The punishment imposed is im
prisonment for not more than fifteen years.25 

18 U.S.C. 486. This section prohibits anyone, except as authorized by 
law, from making, uttering, or possessing, or attempting to utter or 
pass, "any coins of gold or silver or other metal, or al10ys of metal, 
intended for use as current money, whether in the resemblance of coins 
of the United States or of foreign countries, or of original design.26 
The penalty is imprisonment for not more than five years. 

18 U.S.C. 490. This section prohibits falsely making, forging, or 
counterfeiting "any coin in the resemblance or similitude of any of the 
minor coins 27 coined at the mints of the United States." The section 
also prohibits the passing, uttering, publishing, sale, importation, or 
possession of any such coin, with the intent to defraud any person. 
Violations are punishable by imprisonment for not more than three 
years. 

18 U.S.C. 493. This section prohibits the false making, forgery, 
counterfeiting, or alteration of "any note, bond, debenture, coupon, 
obligation, instrument, or writing in imitation or purporting to be in 
imitation of,a note, bond, debenture, conpon, obligation, instrument, 
or writing, issued by" specified institutions.2a The section also prohibits 
the passing, uttering, or publishing, as well as attempts so to do, of the 
specified instruments. The penalty is imprisonment for not more than 
five years. 

18 U.S.C. 494. This section prohibits falsely making, altering, forg
ing, or counterfeiting of "any bond, bid, proposal, contract, guarantee, 
security, official bond, public record, affidavit, or other writing for the 
purpose of defrauding the United States," as well as uttering or 

.. It Is Interesting to note the disparity In punishment between thIs section and section 
831 (up to five years In priRon), which, as noted, prohibits, inter alia, the fraudulent talsi· 
ficatlon of Rny colnR coined at tbe mlntR of the UnIted States. 

"" It has been said that the purpose ot this section Is to prevent the coining Q! money In 
competition with the United States. United State8 v. Gellman, 44 F. Supp. 3eO, 364 (D. 
Minn. 1942). To that extpnt this section wllI not. be carried forward In the counterfeiting 
and forp:cry sections of the subject hill. 

"1 The term "minor coins" Is defined In 31 U.S.C. 317 to mean the "five-cent piece" and 
the "one-cpnt piece." 

.. The Reconstruction Finance Corporation, Federal Deposit Insurance Corporation, 
NatIonal Credit Union AdmlnlRtratlon, Home OwnerR' Loan Corporation. Fann Credit 
Administration, Department of Housing 8n1l Urhan Development. or any land bnnk, 
Intermediate credit bank. lusured credit union, bnnk for cooperatives or any lending, 
mortgage, Insurance, credit or sa vlnga and loan corporation or association au thorlzed or 
acting under the laws of the United States. 
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publishing as true, or J?ossessing with the intent to utter or publish 
as true, any such writmg lrnowmg it to be of the prohibited char
acter.20 The section also forbids the knowing transmission to, or 
presentation "at any office or to any. officer of the United States" of 
any such writing. The punishment imposed is imprisonment not to 
exceed ten years. 

18 U.S.C. 495. This section l?roscribes the false making, altering, 
forging, or counterfeiting of any deed, J?ower of attorn,ey, order, 
certificate, receipt, 'contract, or other wrIting, for the purpose of 
obtaining or receiving or enabling any other person, either directly 
or indirectly, to obtain or receive from the United States or any 
officers or agents thereof, any sum of money." The section also punishes 
the lmowing utterance or publicat.ion as true of any such writinO', with 
intent to defraud the United States. Finally, the section proscri1;es the 
lmowing transmission to, or presentation "at any office or officer of the 
United States," of nny such writing in support of, or in relation to, 
any account or claim, with intent to defraud the United States.so 

Violations are punishable by imprisonment for not more than ten years. 
18 U.S.C. 496. This section makps it a criminal offense to forge, 

counterfeit, or falsely alter "any writing made or required to be made 
in connection with the entry or withdrawal of imports or collection 
of cnstoms duties," or ,to use any snch writing knowing it tobe forged, 
counterfeited, or falsely altered. The penalty is imprIsonment for not 
more than three yenrs. 

18 U.S.C. 497. This section proscribes falsely making, forging, 
cotmterfeiting, or altering "any letters patent granted or purporting 
to have been granted by the President of the United States." In addi
ion, the section prohibits passing, uttering, or publishing, as wen as 
attempts so to do, any such letters knowing them to be forged, counter
feited, or altered. A violation is punishable by imprisonment for not 
more than ten years. 

18 U.S.C. 498. This section prohibits the forging, counterfeiting, or 
false altering of "any certificate of discharge from the military or 
naval service of the United States." In addition, the knowing use, 
unlawful possession, or exhibition of any such certificate is made 
an offense. The punishment is imprisonment not to exeeed one year. 

18 U.S.C. 499. This section makes it a criminal offense to falsely 
make, forge, counterfeit, alter, or tamper with "any naval, military, 
or official pass or permit, issued by or under the authority of the 
United States." The section also forbids the use or possession of any 
such pass with the intent to defraud. The penalty is imprisonment for 
not more than five years. 

18 U.S.C. 500. This statute makes it an offense to falsely make, forge, 
counterfeit, engrave, or print "any order in imitation of or purporting 
to be a blank money order or a money order issued by or under the 

.. This section has been given a very broad Interpretation by the conrts, so as to Include 
nll writings and actions which mlllht In any way deceive the United States. For example, It 
has been held to be a crime under this section to utter Ii forged prescription for narcotics, 
bj!cause this activity defrauded the United Stntes by frustrnting the administration of the 
narcotics laws. Frellch v. United Sta/cs, 232 F.2d 7a6 (5th elr.) , cert. denied, 352 U.S. 851 
(1956\. See also Fooshee v. United States, 223 F.2d 261 (6th elr. 19!;!;) • 

.., Although this section hns primarily been used In thl' prosecution of forged United 
Stntes securities. Its reach Is very brond. For exnmple, It has been used to prosecute forged 
claims for refunds In Income tax returns (Ranlon v. United Statea, 211 F.2d 791 (9th 
Clr. 1959», and forged claims for bounty land (Unitetl States V. WI/co:!', 28 F. Cns. No. 
16,691 (c.e. N.Y., 1859». 
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direction of the Post Office Department or Postal Service." The statute 
also specifically prohibits forging or counterfeiting of "the signature 
or initials of any person authorized to issue money orders upon or to 
any money order, postal note, or blank therefor provided or issued by 
or under the direction of t.tle Post Office Department or Postal Serv
ice," as well as "any material signature or indorsement thereon, or any 
material signature to any receipt or certificate of identification 
thereof." The statute further proscribes the false alteration, "in any 
material respect," of "any such money order or postal note," the 
passing, uttering, or publishing, as well as attempts so to do, of "any 
such forged or altered money order or 'postal note," and the trans
mission or presentation of any such lllstrument. The penalty is 
imprisonment for not more than five years. 

18 U.S.C. 501. This section prohibits forging or counterfeiting of 
"any postage stamp, postage meter stamp, or any stamp printed uJ?on 
any stamped envelope, or postal card, or any die, plate, or engravrng 
thereof." In addition, the section forbids tlie manufacture, printing, 
knowing use or sale, or possession, with intent to sell, of any such 
proscrioed item, as well as the manufacture, knowing use or sale, or 
possession, with intent to use or sell, of "any paper bearing the 
watermark of any stamped envelope, or postal card, or any fraudulent 
imitation thereof." Violations may be punished by imprisonment not 
to exceed five years. 

18 U.S.C. 502. This section makes it a criminal offense to forge or 
counterfeit any postage stamp or revenue stamp of any foreign 
government, as well as to knowingly utter or use any such stamp. The 
penalty is imprisonment for not more than five years. 

18 U.S.C. 503. Under this section, the forging or counterfeiting of 
"any postmarlring stamp, or impression thereof with intent to make 
it appear that such impression is a genuine postmark," as well as the 
knowing use or sale, or possession with the intent to use or sell, of 
"any forged or counterfeited postmarking stamp, die, plate, or en
graving, or such impression thereof," is prohibIted. Violations are 
punishable by imprisonment for not more than five years. 

18 U.S.c. 505. This section prohibits the forgery of "the signature 
of any judge, register, or other officer of any court of the United States, 
or of any territory thereof;" the forgery or counterfeiting of "the seal 
of any such court;" the knowing concurrence in the use of any such 
for~ed or counterfeit signature or seal, "for the purpose of authenti
catmg any proceeding or document;" and, the tendering in evidence of 
"any such proceeding or document with a fa1se or counterfeit s.igna
ture of any such judge, register, or other officer, or a false or counter
feit seal of the court, subscribed or attached thereto, knowing such 
signature or seal to be false or counterfeit." The penalty is imprison
ment for not more than five years. 

18 U.S.C. 506. This section makes it an offense to falsely make, forge, 
counterfeit, mutilat.e, or alter "the seal of any department 01' agency 
of the United States." In addition, this sectIOn makes it a crime to 
knowingly use, affix, or impress any such seal "to or upon any certH
icwte, instrument, commission, document, or paper, of any description." 
Finally, the section prohibits the knowing possession of any such seal, 
with the intent to defraud. The penalty is Imprisonment for not more 
than five years. 
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18 U.S.C. 507. This section proscribes the false making, forging, 
counterfeiting, or altering of "any instrument in imitation of or pur
porting to be, an abstract or official copy or certificate of the record
ing, registry, or enrollment of any vessel, in the office of any collector 
of the customs, or a license to any vessel for carrying on the coasting 
trade or fisheries of the United ~tates, or a certificate of ownership, 
pass, or clearance, granted for any vessel, under the authority of the 
United States, or a permit, debenture, or otner official document 
granted by any collector or other officer of the customs by virtue of 
his office." The section also prohibits the uttering, publishing or passing 
as true, as well as attempts so to do, of any of the proscribed items. 
Violations are punisllable by imprisonment for not more than three 
years. 

18 U.S.C. 508. This section proscribes the false making, forging, 
counterfeiting, or tdtering of any "form or request provided by tlie 
Government for requesting [t common carrier to furnish transporta
tion on account of the United States or any department or agency 
thereof." The section also proscribes the knowing passing, uttering, 
publishing, or selling, as well as attempts so to do, of any such form or 
request. A violation subjects the offender to imprisonment for not more 
than ten years. 

18 U.S.C. 1002. This section makes it a crime for anyone to possess, 
"knowingly and with intent to defraud the United States, or any 
agency thereof," "any false, altered, forged, or counterfeited writing or 
document for the purpose of enabling another to obtain from the 
United States, or from any agency, officer or agent thereof, any sum of 
money." The penalty is imprisonment not to exceed five years. 

18 U.S.C. 1003. This section makes it an offense for anyone "lrnow
ingly and fraudulently" to demand or endeavor "to obtain any share 
or sum in the public stocks of the United States, or to have any part 
thereof transferred, assigned, sold, or conveyed, or to have any an
nuity, dividend, pension, wages, gratuity, or other debt due from the 
United States, or any part tliereof, received, or paid by virtue of any 
false, forged, or counterfeited power of attorney, authority, or in
strument." Violations are punishable by imprisonment for not more 
than five years. 'Where the sum or value obtained or attempted to be 
obtained does not exceed $100, the penalty is reduced to imprisonment 
for not more than one year. 

18 U.S.C. 1008. This section prohibits the forging or counterfeiting 
of "any instrument, papcl' or document" for the purpose of influencing 
the action of the Federal Savings and Loan Insurance Corporation. 
It also proscribes the lrnowing uttering, publishing, or passing as true 
of any such instrument. The penalty is imprisonment for not more 
than two years. 

18 U.S.C. 1010. This section proscribes the altering, forging, or 
counterfeiting of any instrument, paper, or document, as well as the 
knowing uttering, publishing, or passing as true of any such document, 
"for the purpose of obtaining any loan or advance of credit from any 
person, partnership, associati/m, or corporation with the intent that 
such loan or advance of credit shall be offered to or accepted by the 
Department of Housing and Urban Development for insurance, or for 
the purpose of obtaining any extension or renewal of any loan, advance 
of credit, or mortgage insured by such Department, or the acceptance, 
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release, or substitution of any security on such 'a loan, advance of 
credit, or for the purpose of influencing in any way the action of such 
Department." The punishment is imprisonment for not more than two 
years. 

18 U.S.C. 1423. This section prohibits the knowing use "for any 
purpose [of] any order, certificate of naturalization, certificate of 
citizenship, judgnient, decree, 01' exemplification, unlawfully . . . 
made, or copies or duplicates thereof, showing any person to be natu
ralized 01,' admitted to be a citizen." The penalty is imprisonment for 
not more than five years. 

18 U.S.C. 1426. This section proscribes the false making, forging, 
altering, or counterfeiting of "any oath, notice, affidavit, certificate of 
arrival, declaration of intention, certificate or documentary evidence 
of naturalization or citizenship or any order, record, signature, paper 
or proceeding or any copy thereof, required or authorized by any law 
relating to naturalization or citizenship or registry of aliens." 31 In 
addition, the section prohibits the uttering, selling, disposing of, or 
using as tme or genuine any of the proscribed items, as well as the 
possession thereof with the intent to unlawfully use. Violations are 
punishable by up to five years' imprisonment. 

18 U.S.C. 1506. This section makes it an offense to alter or falsify 
"any record, writ, process, or other proceeding, in any court of the 
United States, whereby any judgment is reversed, made void, or does 
not take effect." The penalty is imprisonment for not more than five 
years.52 

18 U.S.C. 1543. This section prohibits the false making, forging, 
counterfeiting, mutilating, or altering of "any passport or instrument 
purporting to be a passport," with the intent that it be used. The sec
tion also proscribes the willful and lmowing use, or attempt to use, or 
furnishing "to another for use any such false, forged, counterfeited, 
mutilated, or altered passport or instrument purporting to be a pass
port." Violations are punishable by imprisonment for not more than 
five years. 

18 U.S.C. 1546. This section prohibits the Imowing forgery, counter
feiting, altering, or false making of "any immigrant or nonimmigrant 
visa, permit, or other document required for entry into the United 
States." 33 It also prohibits knowing utterance, us!:', attempts to use, 
possession, obtaining, acceptance, or receipt of any such visa, permit, 
or document. The penalty is imprisonment for not more than five 
years. 

18 U.S.C. 2197. This section prohibits the altering, forging, and 
counterfeiting of, as well as attempts to alter, forge, and counterfeit, 
"any certificate, license, or document issned to vessels, 01' officers or 
seaman by any officer or employee of the United States authorized by 
law to issue the same." It also forbids the lmlawful possession or know
ing use of any such certificate, license, or document. Finally, the section 
proscribes transferring or negotiating the transfer of any such altered. 

:n This statute has been construed to Include an alien registration receipt card. United 
&tates v. Oastillo-Felix, 530 F. 2d 0 (9th Clr. 1976). . 

.. This section Is also carried tor ward In part In sections 1325 (TamperlnA' with Physical 
Evidence), 1344 (Tampering with a Government Hecord), and 1731 elheft) of the pro· 
posed Code . 

., This !Jaa been held not to Include nn allen registration recelnt 'card, United States y. 
Oampos-Serrano, 404 U:S. 293 (1971) ; the offense In section 1741 of the Code will. how
ever, reach such documents. Compare 18 U.S.C. 1426, 81lpm; and see 8 U.S.C. 1306(d). 
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forged, or counterfeited certificate, license, or document. The penalty 
is imprisonment for not more than five years. 

18 U.S.C. 2314. This section proscribes the transportation in 
interstate or foreign commerce of "any falsely made, forged, altered, or 
counterfeited securities or tax stamps, knowing the same to have been 
falsely made, forged, altered, or counterfeited." The sectio?- also for
bids the transportation in interstate or foreign commerce wIth fraudu
lent intent of any traveler'p check bearing a forged countersignature.34 

Violations are punishable by imprisonment for not more than ten 

years. h'b' . . l' t' 18 U.S.C. 2315. This section pro 1 Its recelvmg, concea mg, s ormg, 
bartering, selling, or disposing of "any falsely made, forged, altered, 
or counterfeited securities or tax stamps," as well as knowingly pledg
ing or accepting as security "for a loan any falsely made, forged, .al
tered, or counterfeited securities or tax stamps, moving as, or whIch 
are a part of, or which constitute interstate or foreign commerce," 
knowing the same to have been so falsely made, forged, altered, or 
counterfeited. The same restrictions apply to this section as apply to 
18 U.S.C. 2314. The penalty is imprisonment not to exceed ten years. 

26 U.S.C. 56'76 (3). This section proscribes, inter alia,35 the making, 
selling, or using of "any false or counterfeit stamp or device of the 
kind mentioned in section 5054 or regulations issued pursuant 
thereto." 30 The penaHy is imprisonment for not more than five years.37 

26 U.S.C. '7208. Paragraph (1) of this section prohibits, inter alia, 
the altering, forging, making, or counterfeiting, with intent to de
fraud, of "any stamp, coupon, ticket, book, or other device prescribed 
under authorlty of this title for the collection or payment of any tax 
imposed by this title," as well as the sale, lending, or possession of "any 
such altered, forged, or counterfeited stamp, coupon, ticket, book, 
or other device." Paragraph (3) (c) prohibits the fraudulent use, join
ing, fixing, or placing to, with or upon "any vellum, parchment, paper, 
instrument, writing, package, or article, upon which any tax is im· 
posed by this title . . . any forged or counterfeited stamp, or the 
Impression of any forged or counterfeited stamp, die, plate, or other 
article." Paragraph (4) (A) makes it a crime for anyone willfully 
to remove or alter the cancellation or defacing marks of any adhesive 
stamp, "with intent to use, or cause the same to be used, after it has 
already been used." Paragraphs (4) (B) and (4) (C) cover dealing 
in and possession of any such stamps. The penalty is imprisonment 
for not more than nve years. 

3' The section e,pIicltly proYides that it shall not apply to any falsely made. forged, 
altpred, counterfeited, or spurious representation of an obligation or other security of the 
United States, or of an Obligation, bond, certificate, security, treasury note. bill, promise to 
pay, or bank note Issued by any foreign government or by a bank or corporation of any 
for~ign country. See Uni!ecl States v. Galw'di, 476 F. 2d 1072, 1076-1078 (9th Cir.), cert. 
denIell. 414 U.S. 839. 806 (11')73). . 

:m This paragraph also covers other conduct which falls within the scope of section 
1301 of the hill, as reT'orterl . 

.. The section referred to relates to stamps or other devices which evidence the tax on 
beer or compliance with the provMons of the chapter clenllnA' with beer. 

Il7 There nre n numbpr of other spctlons In title 26 w11lch cleal with counterfeiting, forgery, 
nnd similar offenses. See, e.g .. 26 U.S.C. 5601(a) (5); 5003(a) (2) nncl (3): 5604(a) (4), 
(5), (10)' (16). (181. anrl (19) ; 5089: and 5762(a) (2) nnd (6). These sections hnve been 
covrred in section 1403 of the subject bill (Alcohol nml Tobacco Tnx Offenses), becallse 0\ 
the desire to group In one location all felony tax offenses and because of the difficulty of 
llmemliug title 26 to conform to the bill, as reported. '£he result Is that such offenses 'nre, 
to SOllie pxtent, suhject to overlu[lpin~ coverage under section 1403 and the provisions in 
this subchnpter. Since, however, the grading provisions are similar, no difficulties are 
foreseen. 
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43 U.S.C. 1191. This section prohib~ts the false making, altering, 
forging, or counterfeiting of any documents evidencing "right, title, 
or claim to lands, mines or minerals in California . . . for the pur
pose of setting up or establishing against the United States any claim, 
right, or title to lands, mines, or minerals within the State of Califor
nia." The statute also prohibits the uttering of such documents for 
such purpose. The penalty is imprisonment "at hard labor" for be
tween three and ten years. 

43 U.S.C. 1192. This section proscribes the making of any falsely 
dated "written evidence of right, title, or claim, under Mexican au
thority, to any lands, mines, or minerals. in the State of California 
... for the purpose of setting up or establishing any claim against 
the United States to lands or mines or minerals within the State of 
California. " 

43 U.S.C. 1193. This section makes it an offense for anyone to 
present to an "officer of the United States, any false, forged, altered, 
or counterfeited . . . written evidence of right, title, or claim to 
lands, minerals, or mines in the State of California," for the purpose 
of setting up or establishing any claim against the United States to 
lands, mines, or minerals within the State of California. The penalty 
for the above two sections is the same as that provided in 43 U.S.C. 
1191. 

50 U.S.C. App. 462 (b). This section prohibits the forging, altera
tion, or changing of any Selective Service System registration certifi
cate, as well as the possession of a certificate so forged, altered, etc. 
Violations are punishable by imprisonment not to exceed five years. 
9. The Offense 

A. Elements-Section 1'141. Oownter/eiting 
Section 1741 provides that a person is guilty of an offense if, "with 

intent to deceive or harm another person or a government, he makes, 
utters, or possesses a counterfeited written instrument." The intent 
element covers the current law concept of "intent to defraud," 88 but 
uses words adopted from the Final Report of the National Commis
sion 39 which convey a clearer meaning. Thus, it is not necessary that 
the intent be to deprive another person or a government of property 
or some other tangible right:lO Rather, it is enough if the intent be to 
deceive or harm another person or a government 41 in any manner.42 

The Committee's formulation eliminates, as unnecessary, the phrase 
"or with knowledge that he is facilitating such deception or harm by 
another person," appearing in the Final Report, as well as the similar 
phrase found in S. 1, as originally introduced in the 93d Congress.43 

.S The Committee endorses, for example, the holding In Barbee v. United State8, 302 F.2d 
532 (5th Clr.). cert. denied, 391 U.S. 935 (1968), that an intent to pass the Instrument Is 
not required . 

.. Spp Flnnl Report, ~ 1751-

.. This Is In keeping wIth the focus of the section whIch Is upon protection of the Integ
rIty of writIngs. It Is In ac~ord with common lnw treatment of counterfeiting' and for
gery, where emphasis Is plnced upon the Instrument Itself. as opposed to the purpose of the 
actor. Tht! reason for emphasizing the Integrity of the instrument at common law Is said to 
be the prutectionof sen.! and slg'nature so ns to snfeguard the holder, anel the commercIal 
necessity for making the negotlablJlty of Instruments feasIble as a practical matter. See 
Kessl"r, Forged Instruments, 47 Yale L. d. 863 (1938). 

'1 The terms "person" and "government" arc defined In section 111 . 
.. It thus clparly covers not only the case where the conduct Is undertaken for the pur

pose of causing' a monetnry loss. but nlso the case where the prohibited conduct Is. for ex
ample, undertaken for the purpose of Interf~rlng' with or Impairing a governmentnl function. 
See, e.g., Leonard v. United States, 324 F.2d 911, 913 (9th Clr. 1963). 

<3 Sec section 2-8E1 of S. 1 of the !lad Congress. 
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In every case where counterfeiting is engaged in with lmowledge that 
another person will use the counterfeited written instrument to de
ceive . or harm another person or a government, the actor has the 
requisite intent that such person or government be deceived or 
harmed. 

Section 1741 is not restricted solely to the offense of counterfeiting 
but, like the approach adopted by the Final Report, also covers the 
related offenses of uttering and possessing of counterfeited written 
instruments.44 This consolidation is based upon the principle that 
coverage of the related offenses of making, uttering, ana. possessing 
should be uniform, in the sense that the same jurisdictional bases 
should apply to each offense. 

The section consolidates the large number of counterfeiting offenses 
it covers by the definition of the basic term "written instrument." 
The Final Report 45 contained a similar device, i.e., a definition of 
the term "writing." 46 Unlike the Final Report, however, the defini
tion of "written instrument" here is structured in general terms, elim
inating the list of items found in the Final Report.47 The definition 
is designed to cover all items which can be the subject of Federal 
counterfeiting or forgery laws and is intended to be read and inter
preted in an expansive manner. The term "written instrument" is 
defined in section 1746(i) and is broken down into three categories, 
asfollows: 

(i) "A.sec~rity." "Security" is then defined in section 1747(£) to in
clude oblIgatIOns of the United States, as well as other enumerated 
secnrities:J8 S. 1, as originally introduced in the 93d Congress, did not 
provide a definition. of "obligation of the United States." The reported 
bill, however, like current law (18 U.S.C. 8) provides such a definition 
in section 1747' ( e ) . 

Blank money orders are specifically included within the definition 
of "security" in order to reflect a recent amendment to 18 U.S.C. 
500, which eliminateCl a gap in present law coverage. Neither the 
National Commission nor S. 1, as introduced in the 93d Congress, 
provided specific coverage of money oreler blanks. 

(ii) "A commercial paper or elo'cument, or other commercial instru
ment containing written or printed matter or its equivalent." 

(iii) "A symbol or evidence of value, right, privilege, interest, 
claim, or identification that is capable of being used to the advan
tage or disadvantage of any persoll." The Committee has used this 
general phraseology anc1 has eliminated the terms "public record," 
"affidavit, "certificate," "passport," "visa," and "contract" found in 
section 1754 (b) (i) of the Final Report and eliminatec1 the terms 

.. In several Instances. the Inclusion of such possession offenses expands current law. 
Compare, e.g., United State8 v. Oampo8-Serrano, 404 U.S. 293 (1971) • 

•• See Flnnl Report. § 1754(b) . 
•• S. 1. as Introduced In the 93d Congress, on the other hand, treated the olrenRes 

of uttering and possession of a cOIIDterfelted written Instrument In a separate statute 
(§ 2-SE4 (Trafficking In Sppcious Securities). This resulted In Inconsistent covera~e anel 
overlapping offenses. as under current law. Thus. both section 2-SE1 (Counterfeiting) and 
2-S1jl4 reached falsely manufact\1~ln~ obligations or securities of thp United States or ot 
foreIgn governments. On the other hand. the trafficldng statute did not Inclurle the element 
of "Intent to defrnua," which Is found In the counterfeiting statute. These features have 
been corrected in the bl!!, as reported. 

47 n. 1, as originally Introduced In the 93d Cong., Included a similar definition. See sec
tion 2-RA 1 1121. 

.. See, e.g., Unite,l State8 Y. Speidel, uG2 F.2d 1129 (8th Clr. 1977). holdlne; a quitclaim 
deed to be a security under 18 U.'S.C. 2311. The same rpsult wOlllel obtnln una"r the defini
tion of "security" in section 1747 (f), which Includes a "certificate of interest In tan~l
ble . . . property." 
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"signature," "certification," "credit card," "token," "stamp," "seal," 
"badge" "decoration" "medal" and "trademark" found in section 
1754:(b) (ii) of the Final Hep~rt on the theory that such specificity 
might result in an unduly restrictive construction of the definition. 
The definition is intended to cover all such items, as well as other items, 
such as, for example, tax stamps, and alien registration cards.40 

Because the definition of "written instrument" is so broad, the Com
mittee deems it appropriate to emphasize that the provisions in this 
subchapter do not and are not intended to cover certain minor offenses 

. involving counterfeiting, forgery, and related offenses that will be 
punished by statutes outside title 18.50 Where an individual engages 
in conduct which is punishable as a minor offense bya statute out
side title 18, he will be punishable under that statute alone. In order 
to leave no doubt on this point, the Committee has framed the defini
tion of "written instrument" in section 1747(i) so as to expect (other 
than as used in section 1745) a "written instrument that is the sub
ject of a counterfeiting, forgery, criminal endorsement, or criminal 
issuance offense described outside this title." 

The term "counterfeited written instrument" is defined in section 
1747(a) to mean "a written instrument that purports to be genuine 
but is not, because it has been falsely made or manufactured in its 
entirety." Thus, in essence. a "counterfeited written i1lstrument" is 
one created Qut of whole cloth, as opposed to an instrument that was 
once genuine but is so no longer because it has been falsely altered, 
completed, signed, endorsed, or added to in some other manner 
("forged written instrument"). The phrase "falsely made or manu
factured" is intended to convey, when applied to counterfeiting, the 
traditional meaning of made without authority or right. That is, a 
"counterfeited written instrument" is an imitation or copy of some 
other writing, document, symbol of value, or the like, which is authen
tic.51 Of course, a "counterfeited written instrument" need not be a 
complete and exact duplicate of the genuine article. Thus, the definition 
in the subject bill oarries forward the general view that, in order for 
an article to constitute a counterfeit, it need only bear such a likeness or 
resemblance to the genuine article "as is calculated to deceive an 
honest, sensible and unsuspecting person of ordinary observation and 
care dealing with a person supposed to be upright and honest." 52 

The verb "ntter" is defined in section 1747(11) to mean "issue, au
thenticate, transfer, publish, sell, deliver, tr[l.llsmit, present, display. 
use, certify, or otherwise give currency to." This definition is deliber
ately broad in order to encompass the variety of Federal statutes listed 
above that will be replaced, in whole or part, by this section. The de
·finition is derived from the suggestion of the Nation!].l Commission.53 

.. The term "tax stamp." used in the jurisdictional subsection of tbis offense, is defined In 
section 1747(g). 

iii) An examnle of such a statute Is C11rrent 18 U.S.C. 1158 ("Co11nterfelting Indian Arts 
nnn Crnfts Bonril trnnpmark"), nn oll'pns~ cnrrying a mnximnm pennlty of six montllR' 
imprisonment. This 8tntute is being moved to title J Il Appendix. 

G1 See, e.g .. Stnte Bank v. lIfanllnnd Ons. 00 .. 2.% F.2d 5.14. 547-548 (Ilth Clr. 1961) : 
Ezchnnyc Nat'l Bank v. Insurance Co. oj No. Am., 341 F.2<1 11711. 676 (2<1 Clr.), cert. denied, 
1182 U.S. 8111 (ll1l1fi) : F;r~t Nat'l Bank & Trust 00. v. United States Fid. & Gtlar. 00 .. 347 
P.2r! 114fi, 1147 (10th Clr. 11l6!!\. 

G!/ United. I'~h.tc~ v. LII.9tiy. Hi9 F.2n 79ft R02 3,1 Cir. 11147). rpv',l on otnpr ,C'ronn,IR. RllB 
U.S. 74 (1949). See also United States v. Ohodor, 479 F.2n 1161. 664 (1st Clr.). cert. denIed. 
414 n.R 912 (111711) (InvolvlnA' thp PORRPRslon of cOllnterfelt ohllA'ntlons whlcll respmhll'd 
$10 Fenernl Resprvp. Notrs but whIch Inrkpn two 8erlnl nnmhprs nnd thp. TrPRsnry APnl on 
their face) : Unfter! State" v. Johnson. 434 F.2d 827. 829 (9th Clr. 1970) : United Statea 
v. Smith. 318 F.2d 94. 115 (4th Cir. 1963) ; United States Y. Gellman, supra note 26 . 

.. See Flnnl Report, § 17M (h). 
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B. Elements-Section 17I,£. fi'01'ge1"!/ 

Section 1741. 
Section 1742. 

Section 1'742 provides that a person is guilty of an offense if, "with 
intent to deceive or harm another person or a government, he makes, 
utters, or possesses a forged written instrument." As noted in the dis
cussion concerning section 1741, the intent element covers the current 
law concept of "intent to defraud" and is satisfied if the intent be to 
deceive or harm another person or a government in any manner. 

Like the preceding section and the approach adopted by the Na
tional Commission, this section is not limited solely to the offense 
of forgery, but also covers the related offenses of uttering and pos
sessing of forged written instruments. Again, such consolidation is 
based upon the premise that coverage of these related offenses (i.e., 
making, uttering, and possessing) should be uniform, in the sense that 
the same jurisdictional bases apply to each offense. 

Section 1'742 also consolidates the large number of present forgery 
offenses it encompasses by the definition of the term "written instru
ment." This term was previously e:x:plained in the discussion of counter
feiting, and that (\is('ussion is incorporated here. The term "forged 
written instrument" is defined in section 1'747(c) to mean "a written 
instrument that purports to be genuine 54 but is not, because it: (1) has 
been :falsely altered, completed,55 signed,56 or endorsed; 57 (2) contains 
a false addition thereto or insertion therein; or (3) is a combination of 
parts of two or more genuine wr1tten instruments." The phrase "falsely 
altered, completed, signed, or endorsed" carries forward the tradi· 
tional meaning of acting without author.ity or beyond any authority 
given. Thus, for example, one who signs or endorses the name of 
another, without being authorized to do so by that person, has made a 
"forged written instrument." Such a written instrument is forged 
because it falsely purports to be the written instrument of a person 
other than the actual maker. 58 

The Committee intends that the phrase "falsely . . . signed or 
endorsed" includes the situation where the name signed or endorsed 
is that of a fictitious person. In such a situation, the determination of 
whether the written instrument is forged should not depend upon the 
fact that the person or government 59 accepting the written instru-

.. The term "gpnulne" refers to the validity of the execution of the written Instrument. 
Thus. for example. the mere fnct that UnIted States tren8ury bonds hnd been cancelled and 
replaced would nffect only their redeemnblllty. nnd not their genuineness tor purposes or 
thlR .prtlnn 

GGSee Wright v. Uniteel State8, 356 F.2d 261, 264 (5th Cir.), cert. denIed, 385 U.S. 844, 
861 (1966). ~'he term "completed" covrrs. for example. the ~Ituntlon where blnnks are 
fiUed in on nn othrrwlse fn11y execntpd In~trnment. See. e.g .• Unit eel Statos v. Di Piotto, 
:11)6 F.2<1 2R3, 2R6-2R7 (7th Clr. 1 !l68). "acnted on other gronnds sub 110m. Gi01'dallo v. 
United States. 394 lUI. 310 (1!l0!l). The C'ommlttpE' Intends to overrule the result In 
Streett v. United Statell, 331 F.2d 151 (8th Clr. 1964), crltlelzpd In Vi Pietto, 81lpra, 
where the court held that thp defendant's forgery of the conntprslgnatllre on nn otherwise 
completed trnveler's check did not render the check n "forged" security. The Committee 
also Intends thnt. as uncler pxlstlng law. the fact thnt the defendant. In 'falsely completing 
n written Instrumpnt. sl!!ns hIs own namp. dorN not InRlllntp him from llahlllty under this 
section. Se.\'> Uniteil States v. Slnith, 426 F.2il 275 (6th Clr.), cert. denied. 400 U.S. 868 
(1970); Unit eel State8 v. Praneo, 413 ll'.2d 282 (5th Clr.). cert. denied. 396 U.S. 836 
(1969). An exception Is the false agency pndorsement situation. discussed subsequantly. 
There. however. the Instrument has been altered only by the endorsement. whereas under 
tho "completed" branch of t"ls section, the defendant will have done more than merely 
Sign his own name to the wrl1ten Instrnment. . 

56 It Is contemnlatrd that the term "sIgned" will be Interpretpd to Include anything that Is 
Intencled aR a ~I!!natnrp. I.P .. Inltlnl •. thp mnkln!! of n mark. pte. See United Stato8 V. 
Ta.q7ler, 4!i:l F.2<l 244.246 (lOth Clr. 1!172). Spe alRo 1R U.R.C. nOO. 

'" Rpe PrllRRian v. United States, 2R2 U.S. 67n (1931) ; United Statea v. Oalabro, 467 F.2d 
973.980 (2<1 Clr. 1972), crrt. denlp<l. 410 n.s. 926 (197::1). 

58 Greathouse v. Uniteel State8.170 F. 2d 512. 514 (4th Cir. 1948). 
G>'l'he terms "person" and "government" are defined In section 111. 
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ment did so in reliance on the signature, as opposed to reliance upon 
the person who presents the written instrument.6o 

The Committee thus rejects the so-called "narrow" definition of 
forgery under which the name signed to the written instrument must 
purport to be the sighature of some person other than the one actually 
signing it,61 and instead embraces the so-called "broad" definition of 
forgery-generally adopted in present Federal law-under which 
forgery may be committed by using an assumed or fictitious name in 
signing a written instrument when such act is committed with the 
necessary intent.62 

It is also intended that this section be interpreted so as to carry 
forward the prevailing doctrine that an agent may commit forgery 
by making or signing a written instrument in disobedience of his 
instructions or by exceeding his authority.63 Thus for example, where 
an agent is given authority by his princi]?al to endorse the name of the 
principal on incoming checks for deposIt only and instead endorses 
the name of the principal with the intent of cashing the checks and 
appropriating the proceeds, the agent is guilty of forgery.64 Section 
1742, however, is not intended to cover "false agency" signatures and 
endorsements and thus continues the rule that the term "forgery" does 
not cover the situation where a person signs an instrument purport
ing on its face to be signed by him as 'an agent, when, in fact, he has 
no authority to sign 3uch instrument.65 The reason for not includ
ing such conduct within this section 66 is that, as the person 
executing the instrument signs his true name, the execution of the 
instrument is, in fl1ct, ~enuine, unlike forgery where there is no 
genuine execution. That IS, the falsity lies not in the execution of the 
written instrument but rather in the representation of a non-existent 
authority. 

Similarly, it is not intended that this section encompass the genuine 
making of a written instrument which contains false or misleading 
statements.67 The purpose of this section, like section 1741, is the pro
tection of the integrity of written instruments and not the punishment 
of fraudulent conduct in genera1.68 

eo See, e.g., Hal! v. Unitcd States, 372 F.2d 603, 610 (8th Clr.), cert. denied, 387 U.S. 
923 (1967) ; Ounningham v. United States, 272 F.2d 791, 794 (4th Clr. 1959). 

01 It hns been snld tbnt under the narrow definition forgery Is not committed by signing 
the nnme of n fictitious person In the presence of the person defrnlHled. HubBOII v. United 
States, 256 F.2d 820, 823 (5th Clr. 1958) (citing Annotntion, Forgery-Fictitious Name, 49 
A.L.R. 2d 852. 854). ~'he Committee rejects such an application of the forgery statute anll 
(ulJy Intends section 1742 to cover such a situation . 

... See, e.g., Hubsoll v. United States, supra note 61, at 823: Hall v. United States, 
wpra note 60, at 601-608: O!Lnningl!an~ v. United Stutes, supra note 60, at 793-794; 
Kito/len8 v. United States, 272 F.2d 757. 761 (10th Clr. 19ri9) , cert. denlee!. 362 U.S. 942 
1960) : R<Jwley v. United States, 191 F.2d 949, 951 (8th Clr. 1951) : Mllton. v. United 
States, 271 F.2d 791. 794-795 (9th Clr. 1959) . 

.. I'lelvirlnp. v. Uniter/ StnteR, 290 1<'.2<1 894. 8115 (10th Clr. 1!Hil ). 
"'ld. at 895. Compare ROBS '-. Unitell States, 374 F.2cl 97 (8th Clr.). cert. denlee!. 389 

U.S. 882 (1967), where the defendant wno was authorized to endorse her mother's name on 
certnln checks and cash them during her mother's lifetime. continued to do so after her 
mother's death . 

• 5 Gilbert v. U11iterl Statea. R70 TUt 1150 (HII12); Selvidge v. United States, supra note 
63: Asher v. United States, 480 F.2d 580 (6th Clr. 1973) . 

.. Such conduct Is coverednnder section 1743. Of course. where the person signing hi~ own 
name a~ agent does so only after otherwise completing a written instrument so as to malw It 
appear thnt the payee was his purported principal. h~ would be gullty under this section ot 
having falsely "completed" the Instrument. See note 55. supra. 

61 See. e.g., Wright v. Unitcll Statcs, 172 F.2d 310, 311-312 (9th Clr. 1940) (checks 
signed by defendant In his true name and drawu on an existent hank In which defendant 
had no funds or credit) : ilIal·te·lIcy Y. Ulliteel States .. 216 F.2d 760. 763-764 (10th Cir. 
1954) (genuine warehouse receipts representing the storage of grnln which. In fact, h'ld 
never bepn rpcelverll. 

os See Barbee v. United States, supra note 38, at 536 nnd cases cited therelm. Fraudulent 
conduct In general Is punishable under section 1734 (Executing a Frnudulent Scheme). Sep 
also section 1301 (Obstructing a Government Function by Fraud). 
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The phrase "contains a false addition thereto or insertion therein" 
in the definition of "forged written instrument" covers1 for example, 
conduct in which the amount of a check is raised by addmg additional 
figures-e.g., adding a zero to the figure of $50 so that, the figure appears 
to be $500. G9 The phrase "is a combination of parts of two or more 
genuine written instruments" in the definition is intended to duplicate 
the covera!!'e of 18 U.S.O. 484. 

The verb "utters" is given an expansive definition in section 1747 
(h), as set forth in the discussion relating to section 1741. 

O. Oulpability 
The conduct in sections 1741 and 1742 is making, uttering, or 

possessing an article. Since no state of mind is specifically assigned 
to this conduct, by operation of section 303 (b) (1), the minimum men
tal state that must be proved is "knowing," i.e., that the offender was 
aware that he was making, uttering, or possessing an article.70 The 
facts that the article ,vas a "written instrument" and was "counter
feited" (section 1741) or "forged" (section 1742) are existing circum
stances. Since no state of mind is specifically designated, by virtue of 
section 303(b) (2) the applicable state of mind to be established is at 
least "reckless," i.e., that the offender ,vas aware of but disregarded a 
substantial risk that the circumstances existod.71 

The element that the actor had an intent to deceive or harm another 
person or a government states the particular purpose for which it must 
be shown that the conduct was performed. 
4. J urisdiotion 

The jurisdictional provisions in sections 1741 and 1742 are identical. 
Subsection (c) (2) (E) aside, jurisdiction closely parallels current law, 
except in its instances where changes occur incidental to providing 
contmuity of coverage in the two provisions.72 The National Oommis
sion's provision for ancillary judsdiction in the area of counterfeit
ing 13 has been rejected on the ground that the Federal interest involved 
in these statutes does not extend to State crimes committed simultane
ously. For example, in a situation where an altercation develops in the 
attempted uttering of a counterfeit note at a grocery store, the Oom
mittee does not believe that there is sufficient Federal interest involved 
to provide for Federal prosecution of the assault of the cashier. This 
is to be contrasted, e.g., with the situation where a murder occurs 
during a violation of a civil rights statute. In such a case, the Federal 
interest in prosecuting the murder is manifest because of the aggrava
tion of the civil rights violation.74 

Under sections 1741 and 1742 there is Federal jurisdiction over the 
offenses described in seven situations. The first arises where the offense 
is committed within the special jurisdiction of the United States as 
defin'2d in section 203. Ourrently, some if not all counterfeiting and 
forg~ry offenses committed in Federal enclaves are punishable under 
the diverse laws of the States via the Assimilative Orimes Act, 18 
U.S.O. 13.15 This section will extend the general counterfeiting and 

el ConceIvably. such conduct is also ('overed by the tE'rm "falsely alterr.." 
7' Rep. section R02 (h 1 (1 ). 
n. See sectIon 302(e) (1) • 
.,. Subparagraph (e) (2) eE) IR discussed infra. 
73 See Final Report, § 1751(3) (a). 
1. See section lOOl(e) (4). 
"" See United State8 v. Bullook, 402 F.2d 476 (4th Clr. 1968). 
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forgery offenses to Federal enclaves (as well as to places of exclusiv:e 
Federal jurisdiction, such as the high seas), enabling greater Ulll

formity to be achieved. 
The second situation occurs where the written insb:ument involved is 

or purports to be "made or issued by or under the authority ot, or 
Q'uamnteed by the United States.:' This reaches, among other tlllngs. 
United States' coins and currency, passports, and stamps. The term 
"suamp", included in the definition of "obEgation of the United 
States" (which in turn is in the definition of "secUl'ity" and "written 
instrument"), is intended to incorporate the various kinds of stamps 
used by different agencies of the Federal government, including post
age stamps, tax stamps, revenue stamps, food stamps, etc. The phrase 
"or guaranteed by the United States" is intended to cover the possible 
conduct currently l'ncompassed by 18 U.S.C. 495-i.e., "for the pur-
pose ... of enabiing any other person, l'itlwr directly or indirectly, t.o 
obtain ... from the United States ... any sum of money." TIns 
phrase is thus meant to cover written instrnments ·which, although not 
issued by the United States, draw, in wholl' 01' in part, upon Federal 
funds. Examples of such written instl'1lments are food stamp cou
pons 70 and State welfare checks." The phrase "under the authority 
of" is to be read broadly to include the situation where a private person 
or organization is required 01' authorized by a Federal statute or regu
lation to make or issue a particular written instrnment, as, for exam
ple, a ·warehouse receipt required to 'be issued by a licensed warehouse
man under 7 U.S.C. 259.7S 

Third, Federal jurisdiction exists if the written instrument is or 
purports to be a security made or issued by or under the authority of 
a foreign government. This is in accord with current law 79 and signifi
cantly narrower than the jurisdictional provision suggested by the 
National Commission,so which cOVl'rec1 any writing issued by a foreign 
government or bank. Such a provision goes far beyond current law 
and was rejected by the Committee on the ground that there is little, 
if any, Federal interest involved in protecting written instruments 
such its a counterfeit or forged military pass of a foreign country or 
a counterfeit or forged seal of a foreign court, as opposed to, for ex
ample, counterfeit or forged foreign securities. 

There is also Federal jurisdiction under sections 1741 and 1742 if 
the written instrument is 01' purports to be a security 01' ·a tax stamp, 
and: (i) is moving in interstate 01' foreign commerce 01' constitutes 
or is part of interstate or foreign commerce; or (ii) is moved across a 
State or United States boundary in 01' aTter the commission of 
the offense. This is intended to' duplicate the coverage presently 
provided in 18 U.S.C. 2314 and 2315. The term "commission of the 
?ffense~' incl~ldes the attempted ~01.nmission, consummation, und any 
Immeihnte fh.<rht from the C'ommlSSlon of the ofl'ense.S1 The term "tax 
stamp" is defined in section 1747(g) to include any evidence of an 
obligation running to a government or of the discharge of such an 
obligation . 

•• See 7 U.S.C. 2013. 2015. 2016. . 
77 See 42 U.S.C. 1101 (c) (1»), 
78 As pre"lously noted, warehouse receipts and authorizations to purchase cnrds uudel' 

~he Food Stamp Act are speclfienlly Inrluded in the definition of "written Instrument 
lSSUNl unrler thi' nuthorlty of the Unltecl States" lIr yj;:tue of section 17'47 (j). 

7' See 18 U.S.C. 482 and 502. 
so See Final Report, § 1751(.3) (1I). 
B1 See section 111. 

------------------------------------------------------~ 
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The fifth situation arises if the written instrument is or purports to 
be a security issued by a national credit institution 82 where the offense 
is committed by an agent 83 of such institution. This provision is nar
rower than that recommended by the National Commission, which 
would have broadened current law in this area by covering all 
writings of a credit institution.84 It has been included by the 
Committee in order to insure that this series of statutes is uniform 
and consiste;-t in coverage. Thus, the provision insures that an agent 
of a nationrJ '\redit institution, who is currently subject to criminal 
penaJties for issuing certain written instruments without authority,85 
is also subject to criminal penalties for counterfeiting and forging such 
written instruments. 

In the sixth situation, i.e., subsection (c) (2) (E) Federal jurisdic
tion will exist if the written instrument involved is a security that isa 
note, stock certificate, treasury stock certificate, bond, treasury bond, 
debenture, certificate of deposit, interest coupon, or any form of debt 
instrument bearing interest, made or issued by an organization, or by a 
State or local go\rernment. This is an extension of Federal jurisdiction 
over present law, but the need for such extension was amply demon
strated in hearings held before the Senate Permanent Subcommittee 
on Investigations concerning organized cri.me and the theft and the 
counterfeiting of corporate securities.86 It was estabHshed at thosli 
hearings that present law is inadequate to combat widespread sophisti
cated fraudulent schemes involving the use of stolen and counterfeit 
corporate secnritiE's and that new legislation was lle0d0d.87 Based on 
those hearings, the Committee has c0l1clud0d that tIl(' nBe of counterfeit 
and forged securitics as col1atel'al for loans to bolsh'l' the c1'0dibility of 
fmuclulent financial statem<.'nts, and for other illegal purposes, has a 
serious and detrimental effect on interstate commerce.S8 In addition, 
statistics gathered by that Subcommittee indicate that the problem 
concerns securities issued by State and local gOV0l'llments ad well as by 
corporations.89 Furthermore, thesE' fraudulent schemes in :l~iably 
reach beyond StatE' and even national boundaries, and thus Se .ie law 
pnfOl'Cernellt authorities arc generally unable to cope with them. It is 
for these reasons that the Committee believE'S it is essential that the 
use or possession of a connteri<.'it or forged security of an organization, 
State, or local government with intent to deceive 01' harm be made a 
Federal 01fe11s0. The SCOpE' of this provision is substantially similar to 
legislation introduced in the current Congress by Senators Percy, 
Thurmond, Jackson, Biden, Ribicoff, .Javits, Nunn, and DeConcini.90 

The seventh j11l'isdictional circnmstance applicable to these sections 
exists if the government intended to be deceived or harmed is the gov-

B2 The term "national credit Institution" is defined in section 111. 
83 "Agent" is <1efined in section 111 to mean "a person authorl7.ed to act on behalf of 

nnother person or a gO\·prnlllent. an(l. in the case of an organization or a government. 
Includes (a) a partner, director, officer, representative; and (bl. except for purposes of 
receipt of service of process, a servant and employee." 

., See Final Hepol't, § 1751(3) (b) (I). . 
'" See. P • .!: .. 18 U.S.C. lOOn . 
•• See 11 eU1'ing8 011 Organized Crimc; Seout'itics Thcfts and Frauds, before the Perma· 

nent Subcommittee on Investigations, Committee on Government Operations, United 
States Senate. !)3d 'Cong., 1st Sess., Part 1, pp. 12::-136. An Identical jurisdictional provi· 
slon has been added to section 1731 (Theft). 

s. Ibirl. 
6811Jirl. 
"" leI. at Part 4. p. il16. 
00 S. 13RO, !)5th Cong., 1st SeRs. See Cong'o Hec. S8150-8151 (.Tunc 20, 1!)7!)) (dally 

ed.). Similar legislation was also intl'oclucec1 in the IJreyious Congres~. 
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ernment of the United States. As used in this connection, the term 
"United States" includes some national credit institutions which are 
agencies of the United States.01 It excludes from coverage, however, 
financial institutions the deposits of which are either insmed by the 
Federal Deposit Insurance Corporation or by the Federal Savings and 
Loan Insnrance Corporation. This is in accord with current law "'hic11 
protects only specified Federal lending agencies and not Federally 
insured lending agencies.92 The National Commission, on the other 
hand, proposed to expend current law by reaching all counterfeiting 
and forgery offenses committed pursuant to It scheme to deceive or 
injure any national credit institution.93 

In addition to these seven circumstances, it should be noted that 
extraterritorial jurisdiction under sectiop. 204 ( c) (1) also exists over an 
offense described in sections 1741 and 1742 if it involves counterfeiting 
01' forgery of, or uttering of a counterfeited or forged copy of, a "seal, 
currency, security instrnment of credit, stamp, passport, or public doc
ument that is or purports h be issued by the United States." Although 
few cases apparently t'xisL with respect to extraterritorial jurisdiction 
under pr~sent laws, it seems likely that the courts would interpret 
current statutes as affording such jurisdiction, in view of the purpose 
to protect the integrity of domestic currency, passports, and other 
public documents.94 

Note that, under section 205, the exercise of Federal jurisdiction 
over counterfeiting and forgery offenses does not, in and of itself, pre
empt the States from exercising concurrent jurisdiction over such 
offenses, notwithstanding the fact that they may involve United States 
currency or documents. This accords with current law. 
5. Grading 

Under sections 1741 and 1742 all counterfeiting and forgery offenses 
are classified as felonies, thus essentially preserving the O"rading pro
visions of current law.SO This approach is consistent wit11 the theory 
that these statutes are intended to protect the integrity of writings, 
symbols of value, and similar items where a Federal interest exists, 
rather than to punish fraudulent activity in general. However, the 
Committee has ameliorated present law in two respects. First, a grad
ing distinction has been created between the offense of simple posses
sion of a counterieitw:l or forged written instrument and the other 
offenses in these sections, so as to reduce the level of the possession 
offense. Second, grading differentials have been created 'with respect 
to the forgery offense based upon the value of the written instrumellt,96 
in recognition of the lesser threat posed by forgery (as compared to 
counterfeiting) to the integrity and public confidence in written in
struments and the fact that forgers may commit the offense, on a fairly 
petty level, as a means of obtaining pronerty similar to theft. 

Counterfeiting is graded as a Class C felony (up to t-p.n years in 
prison) if the 'written instrument made or utterec1 is or pllrports to be 

!l1 See definitions of "United States," "government," and "government agency" In section 
111. 

02 See, e.g., 18 U.S.C. 1008. 1010. 
N See Final Report, § 1751(3) (d). 
M See, e.g., United States v. Birch, 470 F.2d 808, 811-812 (4t~ Clr. 1972), cert. denied. 

411 U.S. 931 (1973), upholding the exercise of extratcrrltorial jurisdiction in connection 
with the forgery or false u"e of a military pass unner 18 U.R.C. 499. 

"" Compare, e.g., Final Renort, ~§ 17111(2) (a) (11) and 1751(2) (b) (vi). 
00 Tile 1erm "value" Is defined in section 111. 
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a written instrument of the United States or a security.o7 In all other 
cases (i.e., including simple possession of "Titten instruments of the 
United States and securities), the offense is a Class D felony (up to 
fivo years in prison). Forgery is !t Class C felony where the written 
instrument made or uttered is or purports to be an obligation of the 
United States or an instrument in excess of $100,000 YahH'. It is a 
Class D felony if the written instrument made or uttered is or pTlrports 
to be made or issued by or under the authority of, 01' gUil;ranteec1 by, 
the United States, a State or local gO"Cl'lllnent, or a foreIgn govern
ment, or is worth more than $500 but not more than $100,000. In all 
other cases, the offense is a Class E felony (up to two years). 

SECTION 1743. CIU1\HN AI. ENDoRsE~mNT OF A WRITl'EN INSTRIDIENT 

1. In GenemZ and Present F ederaZ Law 
No counterpart to this section exists tmder current Federal law. 

The section is intended to reach the situation in which a person signs 
or endorses a written instrument on behalf of another when, in fact, 
he has no authority to do so, i.e., from the written instrument itself, it 
appears that the person has signed or endorsed as the agent of another 
person or a government when, in fact, there is no agency relationship.oB 

Attempts in the Federal system to punish such conduct under 
forgery statutes have been unsuccessful, the courts holding that such 
conduct does not amount to forgery since the falsity lies not in the 
execution of the instrument (the signature or endorsement is genuine) 
but rather in the representation that an agency relationship exists.9o 
The English have remedied this problem by amending their forgery 
statute to include false agency signings and endorsements. 100 The pres
ent English forgery statute provides that a document is forged "if the 
whole or any material part thereof purports to be made by or on 
account of a person who did not make it nor authorized its making." 101 

Neither the Final Report of the National Commission102 nor S. 1, 
as introduced in the 93d Congress/os contained a provision which cov
ered the false agency signature or endorsement. Nevertheless, the 
Committee is of the view that such conduct, while technically not 
forgery, pos"s a comparable threat to the integrity of written instru
ments and thus deserves treatment similar to that accorded forgery 
and counterieiting.104 

~. The Offense 
A.ElementB 
Subsection (a) provides that a person is guilty of an offense 

if, "with intent to deceive or harm another person or a government, 

07 This approximates the present penalty level of 18 U.s.C. 471-473 and is supportel1 
by the National Council on Crime and Delinquency. Hearinr,s, p. 1539. 

os An example of such conduct Is as follows: The defenflant obtains a check made payable 
to X. The defendant Is not X's agent and has no authority to slgu X's nume to the check. 
Nevertheless, he takes the check to a bank where he endorses X's name and, below the 
endorsement, signs his true name, as follows: ";rohn Defendant, agent for X." . 

DO See, e.g., Gilbert \Y. United States, 8upra note 65; Selvidge v. United States, supra note 
63: A.sher v. United Statc8, supra note 65. 

100 See The Forgery Act of 1861, 24 & 25 Vict., ch. 98, § 24, defining forgery to Include un-
authorized slgnlngs "per procuration." with intent to defraud. 

101 The Forgery Act of 1913,3 & 4 Geo. 5, c. 21, § 1(2). 
IJlZ See Final Report, § 1154(d). 
103 S~e § 2-8A1(4) (I). 
10' The situation of a false agency signing was originally Intended to be covered by the 

Model Penal Code's section on forgery. SP~ !\fndrl PennI Code § 223.1, Commrnt, pp. 82-84 
(Tent. Dr. No. 11, 19(0). As finally formulated, h"wever, the section. on forgery seemingly 
does not reach this situation. See Model .Penal Code § 224.1. 
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he (1) signs or endorses a written instrument purportedly on 
behalf of another person or a government without authority to do 
so, or (2) utters or possesses a written instrument that has been so 
signed or endorsed." 

The intent element of this offense is the same as that in sections 
1741 and 1742 and thus is meant to cover the current law concept of 
"intent to defraud" and to be interpreted broadly. The term "written 
instrument"-.likewise used in the two previous sections-is, as has 
been discussed in connection therewith, defined in section 1747 (i) 
and is also meant to be given an expansive interpretation. This statute 
thus reaches the same written instruments covered by the counterfeit
ing and forgery statutes, insuring consistent treatment for what are 
similar offenses. 

The phrase "purportedly on behitlf of another person or a govern
ment" indicates that from the signature or endorsement it appears that 
the person signing the written instrument has done so as some sort 
of an agent for the person or government whose name is also endorsed 
or signed thereon. The phrase "without authority to do so" indicates, 
of course, that there is, in fact, no such agency relationship between 
the parties whose names appear on the written instrument. 

B. Oulpability 
The conduct in this offense is signing or endorsing (paragraph 

(1» or uttering or possessing (paragraph (2» a written instru
ment purportedly on behalf of another person or a government. 
Since no culpability standard is specifically set forth in this section, 
the applicable state of mind that must be proved is, by the operation 
of section 303 (b) (1), at a minimum "knowing," i.e., that the offender 
was aware that he was, e.g., signing or endorsing a written instrument 
in such a manner that it purported to be signed or endorsed on behalf 
of another person or a government.I05 The element that the signature 
or endorsement purportedly on behalf of another person or 
government was without authority is an existing circumstance. As no 
culpability level is specifically designated, the applicable state of mind 
to be shown is at least "reckless," i.e., that the defendant was aware 
of but disregarded a substantial risk that there was no authorit.y t.o 
sign or endorse in such a manner. lOG 

4. Jurisdiotwn and Grading 
Beer-ase of the Committee's belief that the conduct prohibited in this 

section is essentially similar to forgery, the jurisdictional and grading 
provisions of this section are comparable to those provided in the 
forgery section (1742). The discussion of those provisions in the por
tion of this report relating to forgery should therefore be consulted 
here. 

SECTION 1744. CRIMINAL ISSUANCE OF A WRITTEN INSTRUMENT 

1. In General 
This section is designed to cover those CUlTent statutes in title 18 

tlul;t pr~hibit the unauthorized is~uance and use of certain specified 
wrItten lllstruments. The offense dIffers from forgery in that the writ
ten instnunent involved does not falsely purport to be written by an
other person. To the contrary, the written instrument involved is 

"'" See section 302(b) (1). 
lDO See sections 303(b)(2) and 1I02(c) (1). 

--: 
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authentic. The section is designed to reach the case, for example, 
where an agent possesses a validly drawn written instrument, with 
instructions as to when it is to be used, and issues the written instru
ment, with the necessary criminal intent, in violation of those instruc
tions. As the written instrument involved in such a situation is, in fact, 
authentic, the focus of the statute is not upon protection of the integrity 
of written instruments (as is the focus of the c.Qunterfeiting and for
gery statutes) but rather upon protection of the principal from the 
agent's breach of authority. 

Both the Final Report and S. 1, as introduced in the 93d Congress, 
contained comparable provisions.107 Section 1744 reflects the Commit
tee's similar conclusion that offenses involving the unauthorized use 
of authentic written instruments belong in the counterfeiting and 
forgery series as related offenses that should receive like treatment.lOS 

13. Present Federal Law 
The stntutes intencled to be covered by section 1743 are set out below 

in numerical order. In ~eneral, they fall into three categories: (1) 
protection vf Federal obhgations and securities; (2) protection of Fed
eral documents; and (3) protection of documents entrusted to em
ployees of Federal lending agencies and Federally insured financial 
institutions. . 

18 U.S.C. 334. This section makes it an offense for certain specified 
people to issue "any Federal Reserve Notes, without complying with 
or in violation of the provisions of law regulating the issuance and 
circulation of such" notes. The statute also makes it an offense for "an 
officer acting under the provisions of chapter 2 of title 12" (relating to 
national hanks) to countersign or deliver "any circulating notes con
templated by that chapter except in strict accordance with its provi
sions." The penalty is imprisonment for up to five years. 

18 U.S.C. 335. This statute prohibits certain persons connected with 
a corporation created by an Act of Congress, the charter of which has 
expired, from issuing any securities of such corporation. Violations are 
punishable by imprisonment for not more than five years. 

18 U.S.C. 500. This section prohibits the issuance of postal money 
orders ,,·ithout having receiyed 01' paid the full aI1!0unt pnyable there
for, for the purpose of fraudulent.ly obtaining from the United States 
any sum of money. The section also prohibits the transmission or pre
sentment of a money order knowing it to have been unlawfully issued. 
The punishment is up to five years' imprisonment. 

18 U.S.C. 501. This statute prohibits, inter' alia, the delivery, with 
intent to defraud, of any postage stamp,postage meter stamp, stamped 
envelope, or postal card "to any person not authorized by an instru
ment in writing, duly executed under t.he hand of the Postmaster Gen
eral and the seal of the Post Office Department or the Postal Service, 
to receive it." Violations are punishable by imprisonment for not more 
than five years. 

18 U.S.C. 1004. This section prohibits officers, directol~, agents, and 
employees of Federal Reserve banks or member banks of the Federal 

107 See Finnl Report. § 1753: S. 1. ~ 2-8E6. 
100 As the Nn ti0nni Commission pointed out. there Is no renlly meaningfUl dlll'erence be

tween tl!(" I1ttl'rer of a forged writtrn Instrl1ml'nt nnd an agent who 1~~l1es nn fll1thenlc writ
ten Instrument In violation of his Instructions. In both cases. the offense Involvos n misuse 
of a written Instrument that purports to be sumething it is not. See Working Papers, 
p.969. 
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Reserve System from certifying a check before the amount thereof 
has been regularly deposited in the bank, as well as doing any other 
thing in order to evade regulations relating to celtification of checks. 
Violations are punishable by imprisonment not to exceed five years. 

18 U.S.C. 1005. This section applies to the same agents of Federal 
Reserve banks and member banks as those specified in 18 U.S.C. 1004. 
as well as agents of national banks and Federally insured banks, and 
prohibits them from issuing, without authority, any notes of such 
banks, certificates of deposit, drafts, orders, bips C!f exchange, accept
ances, notes, debentures, bonds, or other obhgatIons, or mortgages, 
judgments, or decrees. The penalty p;l'Ovided is imprisonment for not 
more than five years. 

18 U.S.C. 1006. This section prohibits certain persons connected with 
sp~cified Federal lending agencies from issuing various securities with
out authority. Violations are punishable by imprisonment for not more 
than five years. 

18 U.S.C. 1022. This section prohibits, inter alia, anyone who is 
authorized to deliver "any certificate, voucher, receipt, or other paper 
certifying the receipt of arms, ammunition, provisions, clothing, or 
other property used or to be used in the military or naval servIce," 
from doing so "withyut. a full knowledge of th~ truth of the facts 
stated therein and wIth mtent to defraud the Umted States." 109 The 
penalty is up to ten years' imprisonment. . 

18 U.S.C. 2197. This section prohibits, inte?' alia, the use or printing 
by one not entitled to do so, of any "celtificate, license, or document 
issued to vessels, or officers or seamen by any officer or employee of the 
United States authorized by law to issue the same." Violations are 
punishable by imprisonment not to exceed fi ve years. 
3. The Offense 

A. Elements 
Subsection (a) provides that ft. person is guilty of an offense 

if, "with intent to deceive or haml another person or a government, 
he (1) issues a written instrument without authority; or (2) utters 
or possesses a written instrument that has been so issued." no As 
noted in connection with sections 1741 and 1742, the intent element in 
this statute is meant to covel' the current law concept of "intent to de
fraud" and is to be read broadly. The terms "person" and "government" 
are defined in section 11l. 

The term "written instrument" i!' {'xpansively denn{'n in s{'ction 
1747 (i). It has been discussed in relation to sections 1741 and 1142 
and that discussion should be consulted here. 

It should be reemphasized that the written instrument involved 
in an offense under this statute is an authentic written instrument, 
as opposed to a written instrument that has been falsely made or falsely 
executed in some manner, as is the case with the written instruments 
covered by the counterfeiting and forgery statutes. Thus, the criminal
ity involved in an offense under this section lies not in the nature of 
the written instrument but rather in the conduct of the, actor in issu
ing a particular written instrument without authority. 

10. This conduct could also be reached by section 1301 (Obstructing It Government Func· 
tlon by Frltud). which grades the offense at the SltDle leyel ItS does this section. 

110 Section 2-BE6 of S. 1, as originally introduced In the 93d Congress, prohibited only the 
Inltlnllssuance. 
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The phrase "without authority" indicates an agency relationship 111 

and is intended to mean that the agent, on the specific occasio~ called 
into question, is acting in a manner which has not been authorlzed by 
the principal. .. 

B. Oulpability 
The conduct in this offense is issuing (paragraph (1») or 

uttering or jJOssessing (paragraph (2» a written instrument. Since 
no culpability level is specifically assigned, by operation of secti?n 
303(b) (1), the applicable mental state that must be proved IS, 
at a minimum, "knowing," i.e., that the offender was aware that he 
was issuing, uttering, Or possessing a written instrument,112 The ele
ment that the written instrument was issued without authority is an 
existing circumstance. Since no culpability standard is specifically 
prescribed, by operation of section 303 (b) (2), the applicable mental 
state to be shown is at least "reckless," i.e., the offender was aware of 
but disregarded a substantial risk that the circumstance existed and 
the risk was of such a nature that its disregard constituted a gross 
deviation fro111 the standard of care that a reasonable person would 
exercise in tIlE'. circnmstances.113 Thus, for example, the government 
must show that the person issuing a particular written instrument 
spurned a substantial risk that he was without authority to issue it. 
4. Jurisdiction 

The jurisdictional bases provided in this section are, with one 
exception, limited to those situations where there is a Federal interest 
in protecting the principal from breach of authority by his agent. 
This is in keeping with the focus of the statute and essentially adopts 
the recommendation of the N'ational Com111ission of providing juris
diction identical to that for the counterfeiting and forgery offenses.1l4 

Under subsection (c), there is Federal jurisdiction over this offense 
in five situations. The first four exist if the offense is committed within 
the special jurisdiction of the United States or if the written instru
ment involved is or purports to be (1) made or issued by or under 
authority of, or guaranteed by, the United States, (2) f. security made 
01' issued by or under the authority of a foreign government, or (3) 'a 
security issued by a national credit instltution, and the offen~e is com
mitted by an agent of such institution. These bases are all contained in 
section 1Nl-1743 and have been explained in relation to those 
provisions. 

The last situation in which jurisdiction is afforded occurs where "the 
government intended to be deceived or harmed is the government 
of the United States." This is the one exception in the jurisdictional 
provisions to the focus upon protecting the principal from breach 
of authority by his agent. Here the thrust is rather protecting the 
United States from being defrauded as a result of such a breach of 
a.utI:ority. Identical provisions are contained in the three preceding 
sectIOns. 

III This statute Is not intended to reach the situation covered by subchapter D of this 
chapter where one unlawfully takes a written Instrument from the owner thereof and sub. 
seQllpntly disposes of It to another. 

ill See section 302(b) (1). 
113 Sectlnn 302 (c) (1). 
11< See Final Report. ~ 1753(3). Note. however, that the jurisdictional bases contained 

In section 1741(c) (2) (e) and (El. which would expand Federal jurisdiction oyer this 
offense without apparent need or reason, are not included In this section. 
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5. Grading 

,'52 

An offense under this section is graded as aOlass D felony (up to 
five years in prison) if the written instrument is issued or uttered, and 
as a Olass E felony (up to two years in prison) in any other case. 
This is similar to the grading scheme under the previous section and 
adopts a distinction between the simple possession offense 'and the two 
more serious offenses defined in this section. 

SECTION 1745. TRAFFICKING IN A COUNTERFEITING HIPLE1rIENT 

1. In Gen.:ral 
This section consolidates a number of different provisions now found 

in title 18. The statute is intended to cover the types of situations where 
an individual, with the intent to use them in making a counterfeited 
or forged written instrument, makes, traffics in, or possesses counter
feiting or forging implements. 

The National Oommission recommended a similar provision,l15 but 
limited coverage to implements "uniquely associated with or fitted 
for the preparation of" specified written instruments. This concept 
was not defined. Nevertheless, it is clear that such language was used 
in order to exclude from coverage implements which are normally put 
to legitimate uses,11a The result, however, is a narrowing of the coverage 
of current law. For example, it is conceivable that most contemporary 
printing equipment would not be covered, although such equipment 
is commonly used to counterfeit United States currency, because the 
equipment IS not "uniquely associated with" counterfeiting but has 
a common legitimate use. The Oommittee, therefore, believes that this 
statute should reach all implements that a:re designed 01' suited for use 
in counterfeiting and forging (without necessarIly being uniquely so 
designed or suited), 'when snch implements are made, trafficked in, or 
possessed, with the necessary intent. The requirement of a criminal 
intent wi1l~ of course, protect the innocent maker, seller, or possessor 
of an implement which may be used in counterfeiting or forging but 
which also has a legitimate use. 
~. Present Federal Law 

Ourrent titles 18 and 26 contain a variety of statutes that would 
be replaced, in whole or in part, by this section. Those statutes are 
briefly described', as follows: 

18 U.S.C. 474. This section applies to persons having custody, con
trol, or possession of any implements U7' used for the printing of 
genuine United States obligations and securities, and prohibits such 
persons from printinG' any such obligations or securities except for 
the use of the United States. This section also prohibits the making of 
any implement designed for the printing of United States obligations 
or securities, as well as the selling or importing of any such imple
ments with the intent that they be used for printing United States 
obligations and securities. The statute also reaches counterfeited or 

115 See id., § 1752. 
114 See Working PaP<lrs. p. 007. 
UT The term "Implement" will be used throughout this discussion a~ a shorthand expres

sion for the various Items specified In the particular statutes. Thus. the term will be used 
to refer, inter alia, to plates, stones. engravings, photographs. prints. Impressions, stamps, 
Imprints, tools, Instruments, dies. hubs. molds, distinctive papers. etc. 
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forged implements, obligations or other securities made or executed, 
in whole or in part, in the likeness of any obligation or security of the 
United States, and any paper similar to that adopted by the Secretary 
of the Treasury for the obligations and other securities of the United 
States. The penalty provided is imprisonment for up to fifteen years. 

18 U.S.C. 4:76. This section makes it an offense for anyone, without 
authority, to procure or make an impression, stamp, or imprint of, 
from or by the use of any implement used or intended to be used in the 
making of obligations and securities of the United States, or in the 
making of implements from which such obligations and securities are 
made. The punishment is imprisonment for not more than ten years. 

18 U.S.C. 4:77. This section proscribes the possession or sale with 
intent to defraud of any of the items specified in 18 U.S.C. 4:76. The 
punishment is the same as that provided in section 4:76. 

18 U.S.C. 4:81. This section prohibits the unauthorized custody, con
trol, or possession of implements used in printing foreign securities. 
The statute also reaches the making and importation of such imple
ments. Violations may be punished by imprisonment not to exceed 
five years. 

18 U.S.C. 4:87. This section punishes the unauthorized making of 
any likeness of any implement designed for the making of any of the· 
"coins coined at the mints of the United States." The statute also 
prohibits the unauthorized possession of such implements. The pen
alty is imprisonment for not more than fifteen years. 

18 U.S.C. 4:88. This statute is identical to 18 U.S.C. 4:87 except that 
it applies to the coins of foreign governments. The penalty, however, 
is not as severe, being imprisonment for not more than five years. 

18 U.S.C. 500. This section prohibits, inter alia, the unauthorized 
receipt, possession, or disposal of "any postal money order machine or 
any stamp, tool, or instrument specifically designed to be used in pre
paring or filling out the blanks on postal money order forms." Viola
tions are puniRhable by imprisonment for not more than five years. 

18 U.S.C. 501. This section prohibits the forging or counterfeiting 
of any die, plate, or engraving for any postage stamp, postage meter 
stamp, or any stamp printed upon any stamped envelope or postal 
card. The section also forbids the use, sale, or possession with intent 
to use or sell ~ny such implem2nt. Finally, the statute prohibits the 
same conduct III regard to "any paper bearing the watermark of any 
stamped envelope or postal card." The penalty is imprisonment for 
not more than five years. . 

18 U.S.C. 503. This section makes it a crime for anyone to make, 
knowingly use or sell, or possess with intent to use or sell any forged 
or counterfeited postmarking stamp, die, plate, or engraving. Viola
tions are punishable by imprisonment for not more than five years. 

18 U.S.C. 509. This section prohibits the unauthorized control or 
possession of any implements used for the printing of government 
travel requests, as well as the making or engraving, use, or importa
tion of any such implements. The maximum sentence is imprisonment 
for not more than ten years. 

18 U.S.C. 1426. This section prohibits, inter alia, the engraving, 
possession, sale, or importation of any plate similar to plates designed 
for the printing of naturalization and citizenship documents. The 
section also covers the possession of "a distinctive paper adopted ... 
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for the printing or engraving of" certain naturalization and citizen
ship documents. Violators may be punished by imprisonment for not 
more than five years. 

18 US.C. 1546. Thl.s section makes it an offense for anyone lmow
ingly to engrave, sell, import, control, or possess any plate similar to 
plates designed for permits or other documents required for entry 
into the United States. In addition, the section covers the possession 
of a "distinctive paper which has been adopted ... for the printing 
of such visas, permits, or documents." The penalty is imprisonment 
not to exceed five years. 

18 US.C. 2314. This statute prohibits, inteT aZia, the transportation 
in interstate or foreign commerce of any implement "used or fitted to 
be used in falsely making, forging, altering, or counterfeiting any 
security or tax stamps." The penalty is imprisonment for not more 
than ten years. 

18 US.C. 2315. This section punishes anyone who receives in inter
state or foreign commerce, or anyone who "conceals, stores, barters: 
sells, or dispose of, any . . . implement . . . used or intended to 
be used in falsely making, forging, altering, or counterfeiting any 
security or tax stamp, or any part thereof, moving as, or which is a 
part of, or which constitutes interstate or foreign commerce, knowing 
that the same is fitted to be used, or has been used, in falsely making, 
forging, altering, or counterfeiting any security or tax stamp." 
Offenders are subject to imprisonment for not more than ten years. 

26 U.S.C. 5676. This section prohibits, inteT alia, the making, using, 
or selling of any die for printmg or making any false or counterfeit 
stamp or device. The penalty is imprisonment for not more than five 
years. 

26 US.C. 7208. This statute forbids, inteT alia, the making, using, 
selling, or possessing of any material in imitatiop.. of the material used 
in the manufacture of "any stamp, coupon, ticket, book, or other 
device" prescribed under authority of this title [title 26J for the 
collection or payment of any tax imposed by this title." Violations are 
punishable by imprisonment for not more than five years. 
3. The Offense 

A. EZements 
Subsection (a) provides that a person is guilty of an offense if he 

makes, traffics in, or possesses a counterfeiting or forging implement 
:vith intent that it be used in IJlaking a counterfeited 01' forged written 
mstrument. 

Unlike S. 1, as originally introduced in the 93d Congress,118 this sec
tion specifically covers implements which might be used in forging as 
well as in counterfeiting. A similar approach was adopted in the Final 
Report.ll9 The principal reason for such coverage stems from the 
Committee's belief that one who, with the necessary criminal intent, 
makes, traffics in, or possesses an implement which is designed or 
suited for making a forged written instrument is deserving of the 
same sanctions as are meted out to one who engages in the same con
duct in regard to implements designed or suited for making a counter
feited written instrument. For example, one who possesses a'machine 

118 § 2-8E3(a) (1). 
u9Flnal Report, § 1752. Coverage for such Implements is also provided In a number of 

State stlltutes. See, e.g., McKinney's Rev. N.Y. Penal LllW, § 170.40; Minn. Stat. Ann. 
§ 609.625. See lllso Model Penal Code, § 5.06 (P.O.D. 1962). 
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that is designed for filling in the blanks of a postal money order and 
intends so to use it without authority is equally culpable as the person 
who possesses an engraving plate designed for the production of 
United States currency and intends so to USI' it without authority. 

The term "counterfeiting implement" is defined in section 1747 (b) 
to mean "an engmvillg, plate, !tub, stone, paper, tool, die, mold, ink, 
photograph, negative, or other implement or impression designed for 
or suited for the making of II countl'rfeited written instrument." 120 

The defmition of "forging implement" in section 1747 (d) is identical 
to the deii.nitioll of "coulltel'feiting implement" except that it is limited 
to things which are "designed for or suited for the making of a forged 
written instrument." It is intended that both definitions be construed 
broadly so as to include all materials that could be used in producing 
the prohibited items, including those items that have a legitimate use. 
Thus, it is intended that the definitions be read to include not only 
the specified items and related items, but also, for example, printing 
presses, distinctive paper, and any other items which might be em
ployed in producing counterfeited or forged written instruments. 

The term "traffic" is defined in section 111 to mean "( a) to sell, 
pledge, transfer, distribute, dispense, or otherwise dispose of to an
other person as consideration for anything of yalue; or (b) to buy, 
receiYe, possess, 01' obtain control of with intent to do any of the fore
going." Thus, this section prohibits, among ouher things, the sale, dis
posal, or possession 'with intent to dispose, of a counterfeiting or 
forging implement. 

B. Oulpability 
The conduct in this section is making, trafficking in, or possessing 

an implement (paragraph (2». Since no culpability standard is spe
cifically designated, by operation of section 303 (b) (1), the applicable 
mental state to be proved is at least "knowing," i.e., that the offender 
was aware, e.g., that he was making an implemenU21 

The fact that the implement was a forging or counterfeiting im
plement is an existing circumstance. Since no culpabiJity level is 
specifically set forth in this section, the applicable mental state that 
must be shown is, at a minimum, "reckless," i.e., that the defendant 
was aware of but disregarded a substantial risk that the implement w'as 
designed for or suited for the making of a forged or counterfeited 
written instrument.122 The definition of "reckless", along with the re
quirement of a specific culpable intent, effectively eliminates any 
possibility that an innocent manufacturer of an implement which 
has a legitimate use, but which might also be used in producing a 
forged or counterfeited written instrument, could successfully be 
prosecuted for a violation of this section.123 

This section contains two specific intent elements. One is encom
passed in the definition of "traffic" 12·1 and applies to the conduct of 
buying, receiving, possessing, or obtaining control of a counterfeiting 

'". Rernlling that a "counterfeited written instrument" (section 1747 (a) ) is a written 
Instrument that purports to be genuine but Is not. becRuHe It has been falsely made or 
manufactured in Its entirety, it will be seen that the section Is sufficient to cover the 
Individual who, for example, pOEseRses genuine llIlplements for use in manufacturing cur
rency of the United States with the intent that they be so used. 

1!!1 See section 302(b) (1). = See sections 303(h) (2) and 302(c) (1). 
123 Section 302(c) (1). 
12, See the definition of "traffic" In section 111. 
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or forging implement, 'where prosecution is dependent on the govern
ment establishing that the conduct was engaged hl with the intent that 
the counterfeiting 01' forging implement be sold, transferred, distrib
uted, dispensed, or otherwise disposed of to another per'sonYo 

The other specific intent element, as noteel above, conditions success
ful prosecution upon the govel'llment proving that the elefendant's con
duct was for the particular purpose of using the implement in making 
a counterfeited or fOl'g!'d written instrument. 
4. Juri8diction 

There is Federal jurisdiction over the offenses specified in this 
section in five situations:- These provisions are substantially identical 
to those recommended by the National Commission,126 with two excep
tions, i.e., the Committee has rejected as inappropriate for this offense 
the National Commission's provision for ancillary or ('piggyback" 
jurisdiction, and the Committee has extended jurisdiction to offenses 
dealing with counterfeit implements used to make corporate or State 
or local government securities. 

The first situation where Federal jurisdiction exists arises if the 
offense is committed within the special jurisdiction of the United 
States, as defined in section 203. This achieves uniform application 
of this section throughout the various States when such offenses are 
committed on Federal enclaves and affords jurisdiction over certain 
places of exclusive Federal cognizance (e.g., the high seas). 

Secondly, Federal jurisdiction will exist where the implement is 
designed for or suited for the making of "a written instrument 
purporting to be made or issued by or under the authority of, or 
guaranteed by, tht' United States." 127 

The third situation in which Federal jurisdiction exists arises where 
the implement is designed for or suited fol' the making of "a security 
purporting to be made or issued by or under the authority of a foreign 
government." This carries forward 18 U.S.C. 488, 

The fourth situation parallels the addition to the jurisdictional bases 
for sections 1741 through 1743 and covers implements designed for 
the making. of certain types of securities made or issued by organi-
zations or by State or local governments. . 

The final situation in which Federal jurisdiction is provided under 
this section exists where the implement (A.) is moving in interstate 
or foreign COlllmt'rce or constitutes or is part of interstate of foreign 
commerce, or (B) is moved across a State or United States boundary 
in or i.fter the commission of the oifense.128 This brings forward the 
jurisdictional purview of 18 U.S.C. 2314 anc12315. 
5. Grading 

An offense under this section is graded as a Class C felony (up to 
ten years in prison) if the implement is designecl for or suited for 
the making of a counterfeited 01' forged ~bligation of the United 

Wi See Final Report, § 1752(5). 
"" See the discussion of this point In connection with sections 1741 and 1742. 
,2T The. menning of "made or issued by or under the nuthorlty of, or guarnnteerl by, the 

United States" Is explained In connection with the dls!!Usslon of the jurisdictional pro, 
visions of sections 1741 and 1742, und reference Is mude to that discussion for un anulysls 
of the phrase. 

WI l.'lle term "commission of un offense" Includes the attempted commission, consum
mation, una immediate flight from the commission of an offense. See section 111. 
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States.:l29 In all other cases, the offense is graded as 'a Class D felony 
(up to five years in prison). These grading distinctions in general 
parallel the grading provisions for counterfeiting and forgery in the 
belief that the offenses covered 'by this section should be treated at the 
same level as the conduct relating to the written instruments which are 
made from them. The distinctions also reflect the more severe treat
ment in current law of offenses relating to obligations of the United 
States.l3O 

SEC'.rION 1746. 'l'RAFFICKING IN .A. COUNTERFEI1.' SOUND RECORDING OR 
l\roTION PICCl'URE LABEL 

l.In General and Present Federal La'Lo 
This section is designed to reach the commerce in counterfeit labels 

for various articles currently covered by 18 U.S.C. 2318 which punish 
the transportation, receipt, sale, or offer to sell in interstate or foreign 
commerce, with fraudulent intent, of any phonograph record, disk, 
wire, tape, film. 01' other article in ,,-hich sounds are recorded, to which 
is stamped or affixed any label, if the actor knows the label is forged, 
falsely made, or counterfeit. First offenses under that section carry a 
maximum penalty of one year in prison and a $10,000 fine. Second of
fenses have a maximum penalty of two years in prison and a $25,000 
fine. 
f2. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
traffics 131 in counterfeits labels which are designed to be affixed to, or 
which are affixed to, phonorecords, copies df motion pictures, or copies 
of audiovisual works. 

The conduct is trafficking in a counterfeit label to which a "know
ing" state of mind is applies.:182 The fact that the label is affixed to 
or designed to be affixed to one of the listed products is an existing 
circnmstance to which a "reckless" state of mind appJies.133 

In testimony before the Committee, th(3 Motion Pictlll'e Association 
of America, Inc., and the Recording Industry Association of America 
urged the adoption of a separate offense dealing with counterfeiting 
of labelsY4 They pointed out that this offense does 110t so much pro
tect. the copyright holder as the consumer buying a mediocre copy to 
w.h~ch an apparently genuine label or cover has been attached. Tra
chbonally labels have not been copyrighted so they would not be pro
tected by section 1738. Even if the manufacturerers were to begin 
copyrighting labels, this protection would not be afforded to older 
records. Thus one could freely counterfeit labels of old recordings of 
the Boston Symphony~ but works of more recent vintage could not be 
counterfeited. 

In response to these concerns the Committee has created the traffick
ing in counterfeit labels as a separate offense. 

]0O The term "obligation of the United States" Is defined In section 1747(e). 
,,. Ree 18 U.S.C. 474. 4.~7. 
131 The term "traffic" is defined ill section 111 to mean the sale, pledging, transferlu/!, 

(listribn tlng. dispensing, or otherwise disposing of something to another person as con
sideration for anything of value or buying, receiving, possessing or obtaining control of 
something with intent to do any of the other acts. 

133 Sec section 303 (b) (1). 
133 See section B03(b) (2). 
'''' Sec Hearings, Part XIV, pp. 10694-10705. 

51-508 0 - 80 - 49 
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The term "affixed" is defined to include an enclosing so that record 
jackets are covered. 

The terms "audiovisual work" "motion picture" and "phon ore cord" 
1 . . , i'1 ' llLVe the bl'oadmeanmg glVen in 11 U.S.C.10l. 
. The term "counterfeit label" has a definition that parallels that of 
"counterfeit written instrument" in section 1'747, but specifies that the 
matter involved is an identifying laJbel or container, again insuring 
coverage of recorcl jackets, cassette boxes, and other items in which 
these products are generally sold with identifiable wrapping or printed 
materials . 
. i. Grading 

The offense is graded as a Class D felony (carrying a maximum 
penalty of five years) ill recognition of the great potential for defraud
ing the public. No distinction is made on the basis of the number of 
labels involved since it is unlikely anyone would traffic in a single label. 
6. J1.l1isdiction 

Federal jurisdiction is carefully limited to trafficking in the special 
jurisdiction of the United States,135 trafficking where the label is mov
ing in or is part of interstate or foreign commerce, and trafficking 
where the label is designed to be affixed to a work protected by a 
copyright. 

SEC1'ION 1747. DEFINITIONS FOU SUBCI-IAP'I'EU E 

This section contains several special definitions applicable to the 
provisions of this subchapter. These definitions have been explained 
in the context of the substantive offenses to which they apply, and no 
further discussion is necessary here. 

SUBCHAJ.>TER F.--COMMERCIAL BRIBERY AND RELATED OFFENSES 

(Sections 1751-1754) 

This subchapter embraces three distinct forms of bribery: commer
cial (section 1751), labor (section 1752), and sports (section 1753). All 
of these are covered to a large extent in current statutes. The proposed 
sections mainly clarify and, to a limited extent, expand coverage into 
areas where Federal jurisdiction seems plainly warranted. The sec
tions have been drafted, insofar as is practicable, to parallel the offenses 
in subchapter F of chapter 13, dealing with bribery in relation to 
public servants, except that offenses under the Foreign Corrupt Prac
tices Act (15 U.S.C. 78dd-2 and 78ff) are covered in section 1751 (a) (2) 
by cross-reference. 

,''' See section 203. 
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SECTION 1751. C01tIMERCIAL BRIBERY 

I. In General 
This section carries forward those bribery offenses, not involving 

public servants of the Federal, St.ate, or local government/ that are 
deemed by the Committee to be most serious and to warrant felony 
treatment. The section will replace and somewhat expand 18 U.S.C. 
215 and 216, relating to bribery in the banking industry, 41 U.S.C. 
54, relating to bribery of em1)loyees of a prime contractor or sub
cont.ractor on a contract to which the United States is a party, and 26 
U.S.(\ 9012 (e), relating to illegal payments in connection with 
campaign expenses of candidates Or their committees, and will carry 
forward the provisions of 15 US.C'. 78dd-1 and 78dd-2, relating to 
bribery of certain foreign public servants by domestic business con
cerns. Other specific bribery provisions, discussed infTa, are proposed 
to be retained as misdemeanors but transferred to title 18 Appendix of 
the United States Code. 
~. Present FedeTal Law 

The commercial bribery aspects of Federal regulation of the bank
ing industry are currently covered in 18 US.C. 215 and 216. 

Under 18 US.C. 215, the officers, employees, and agents of banks 
tho deposits of which are insured by the Federal Deposit Insurance 
Corporat.ion, as well as certain obher specified financial institutions,2 
are prohibited from stipulating for, receiving, or agreeing to receive 
anything of value from any person, firm, or corporaton "f'Or procur
ing or endeavoring to procnre," for the giver or for anyone else, "any 
loan or extension or renewal of loan or strbstitution of securilty, or the 
purchase or discount or acceptance of any paper, note, draft, check, or 
bill of exchange by" any' such bank or financial institution. The 
penalty is imprisonment for up to one year. 

Significantly, this statute does not reach the 'bribe offeror, but only 
the recipient of the bribe, although the offering party can 'be punished 
by means of the aiding and a!betting or conspira:cy statutes. This 
statute has been held to punish receipt of a gift for procuring a loan 
even though the loan was completed before the gift or fee was 
receiveeV Because of the inclusion of the term "stipulates for," it has 
also been construed to proscribe the action of a bank officer who stipu
lated that a commission for abtaininga loan from the bank be paid 
to a third party. The court found that Congress' purpose under this 
stat~te was to protect ~he dep.osits of Federally insured banks by pre
ventmg unsound and ImproVldent loans to be made from such 'banks 
and that it was thus immaterial who received the commission.4 

18 U.S.C. 216 is a some",,'hat broader statute that reaches payments 
made to employees and officials of Federal land bank institutions and 
small business investment companies. It punishes by up to one year in 
prison whoever, being an employee or official of the type described 
above, "is a beneficiary of or receives any fee ... or other consid
eration for or in connection with ,my transaction or business of such 
association OJ' bank. other than 'the usual salary or director's fee paid 
to such officer . . . or employee thereof, and a reasonable fee paid 

1 See section 1351. 
"The other specified institutions are n "Federal intermediate credit bank" and n Na· 

tlonal Ag-rlcultural Credit Corporation." 
3 See Rvan Y. U11ited State8, 278 F.2d 836 (9th Clr. 1960). 
4 See U11iterl ,'1tate8 Y. Lane, 464 F.2d 593 (Sth elr.) , cert. denied, 409 U.S. 876 (1972). 
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by such association or bank to such officer ... or employee for serv
ices rendered." This statute also penalizes whoever causes or procures 
a Federal land bank institution or small business investment company 
to charge or receive any consideration not specifically authorized. 

Experience under this statutory scheme has led to the conclusion 
tha:t the above laws are inadequate and obsolete because they neither 
cover all of the individuals or institutions that should be covered nor 
all of the activities that eholild be illega1.5 As a result legislation has 
been introduced G in Congl'ess that would combine 18 U.S.C. 215 
and 216 into a single statute, punishing both bribe offerors or givers 
and bribe recipients, and expanding the institutions covered to in
clude every financial institution the transactions of ,yhich the Fed
eral government has a substantial interest in protecting against undue 
influence by bribery (e.g., in addition to those presently covered under 
18 U.S.C. 215 ancl216, any member of the Federal Home Loan Bank 
System and any Federal Home Loan Bank; any institution the 
deposits of which are insured by the Federal Savings and Loan Insur
ance Corporation; any credit union the deposits of which are insured 
under the Federal Credit Union Act of 1934, as amended, e'tc.). The 
Committee concurs bhat such extension in coverage is needed and has 
embodied this suggested increased scope of jurisdiction in this proposed 
section.7 

18 U.S.C. 214 punishes by up to one year in prison whoever stipu
lates for or gives or agrees to give or receive anything of value for 
procuring or encleavol"lng to J!l'ocure an 'advance, loan, extension of 
credit, or discount or purchase of lany obliQ'ation or commitment with 
respect thereto, from a Federal Bank. 

41 U.S.C. 51 prohibit£. the payment of any fee, commission, or com
pensation of any kind or the granting of any gift or gratuity, by or 
on behalf of a subcontractor, as defined in 41 U.S.C. 52, to any officer, 
partner, employee, or agent of a prime contractor holding a nego
tiated contract entered into with an agency or department of the 
United States for the furnishing of supplies or services of any kind, 
or to any such subcontractor either as an inducement for the a ward of 
a subcontract or order from the prime contractor, or as an aclrnowl
edgement of a subcontract or order previously awarded. Under 18 
U.S.C. 54, anyone who shall "knowingly, directly or indirectly, make or 
receive any such pl'ohibited p.'l.yment" may be imprisoned for up to 
two years. 

It is not necessary tmcler 41 U.S.C. 54 to prove a specific intent to 
induce or influence the award of a particular Subcollt.raet,S nor is knowl
edge by the bribe giver of the terms of the prime contract essentia1.9 

The crime is complete with the bribe offer or acceptance and it is 
immaterial whether any subcolltmct 01' other benefit is aw'arded.10 

G E.g" 18 U.S.C. 215 is limited to the procuring of loans amI similllr credit transactions, 
unlike 18 U.S.C. 216, which extends to all matters "in connection with any transaction or 
business" of the designated Institution. '. 

o H.R. 6531 and S. 1428, !l3rd Cong., 1st Sess. (1!l73). 
7 The National Commission proposed an even more drastic extension of jurisdiction. See 

Final Report § 1758. 
8 H01Vard Y. Unitoll State.~, 345 F.2<1 126 (1st Cir.) , cert. denied, 382 U.S. 838 (1965). 

Of course, the statute by Its terms requires that a payment be received as "an Inducement 
for the award ot a subcontract·· so that knowledge ot the purpose of the bribe Is required. 
Td. at 128-129 . 

• See Unitccl States ". OI'o8slnan, 400 F.2d 951, 954 (4th Clr.) , cert. denlea, 393 U.S. 982 
(1968). , 

10 See Tmvers v. Un/tOIl states, 361 F.2a 753, 7M (1st Cir.) , cert. clented, 385 U.S. 834 
(1966). 
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26 U.S.C. 9012(e), which became effective in 1973, punishes by up 
to five years in prison whoever knowingly and willfully gives or ac
cepts any kickback or illegal payment m connection with any quali
fied campaign expense of eligible candidates or their authorized com
mittees. The terms "eligible candidates," "authorized committees," 
and "qualified camp!dgn expense" are defined in 26 U.S.C. 9002.11 No 
reported cases under this statute exist. 

A statute similar to 26 U.S.C. 9012(e) is 26 U.S.C. 9042(d), enacted 
as pari; of the Presidential Primary Matching Payment Account Act 
in 1974, which penalizes by up to five years in prison whoever 
"knowingly and willfully" gives 01' accepts "any kickback or any 
illegal payment in connection with any qualified campaign expense of 
a candidate, 01' his authorized committees, who receives payments 
under section 9037." The terms "qualified campaign expense," "candi
date," and "authorized committee" are defined in 26 U.S.C. 9032. Sec
tion 9037 has been discussed in connection with section 1731 (c) (RO) 
(theft). 

15 U.S.C. 78dd-1 and 78dd-2, enacted in 1977, contain parallel pro
visions concerning bribery of foreign officials by domestic concerns. 15 
U.S.C. 78dd-1 concerns such bribery by an issner of a class of securi
ties registered purslUnt to section 12 of the Securities Exc;hange Act 
of 1934 12 or that is required to file reports under section 15 ( d) of the 
Securities Exchange Act of 1934,]3 by an officer, director, employee, or 
agent of snch an issuer, or by a stockholder of such nn issuer acting in 
the issuer's behalf. 15 U.S.C. 78dd-2 concerns bribery of foreign offi
cials by domestic concerns not covered by 15 U.S.C. 78dd-1, by their 
officers, directors, employees, 01' agents, and by their stockholders act
ing on their behalf. Roth sf:'ctions prohibit the organizations and indi
vicLuals covered from using the mails or any means or instrumentality 
of interstate commerce "corruptly in furtherance of an offer, payment, 
promise to pay, or authorization of the payment of any money, or 
offer, gift, promise to give, 01' authorization of the giving of anything 
of value" to a foreign official, or foreign political party 01' official 
thereof, or candidate for foreign political office, to influence an act or 
decision of the official 01' party or induce the official or party to use 
infinence with a foreign government or instrumentality to affect or 
influence an act or clecision of the government or instrumentality, in 
order to assist the business concern to obtain or retain business. Both 
sectio?~ also prohibit the san:e. acts done indirectly by offering, paying, 
prol1nsmg to pay, 01' authol'lzmg payment to, any person of anything 
of value if the business concern 01' person acting for it knows or has 
reason to beHeve that all or part of the thing of value will be offered, 
given, or promised, directly, or indirectly, to a foreign official, or to a 
foreign political party or official thereof, or to a foreign political can
clidate, for one o·f the proscribed purposes. "Foreign officials" is defined 
as "any officer or employee of a foreign government or any depart
ment, agency, or instrumentality thereof, or any person acting in an 
official capacity for or on behalf of such government or department, 
agency, 01' instrumf:'ntality thereof. Such term does not include any 

11 Notably, the term "eligible candidates" reaches only the candidate of a political party 
for President and Vice President of the United States; candidates for congressional omce 
nnd their campaign committees are not covered. 

12 15 U.S.C. 781. 
13 15 U.S.C. 780 (dl. 
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employee of a foreign government or any department, agency, or in
strumentality thereof whose duties are essentially ministerial or cleri
cal." 14 "Domestic concern" is defined as "(A) any individual who is a 
citizen, national, or resident of the United States; or (B) any corpora
tion, partnership, association, joint-stock company, business trust, 
unincorporated organization, or sole proprietorship which has its prin
cipal place of business in the United States, or which is organized 
under the laws of a State of the United States or a territory, possession, 
or commonwealth of the United States." An issuer who violates section 
78dd-1 or a domestic concern other than an issuer who violates sec
tion 78dd-2 is subject to a maximum fine of $1,000,000.J.5 An individual 
violator is subject to a maximum fine of $10,000 or jmprisonment for 
not more than five years, or both.16 A fine imposed on an individual 
who is an officer, director, stockholder, employee, or agent of an issuer 
or other domestic concern may not be paid, directly or indirectly, by 
the issuer or other domestic concernY The Securities Exchange Com
mission may investigate a violation of/8 and bring a civil action to en
join a violation of, section 78dd-1 19

; the Attorney General may bring 
a civil action to enjoin a violation of section 78dd-2.20 

42 U.S.C. 1395nn(b) (1) makes it an offense punishahle by up to 
5 years' imprisonment -and a $25,000 fine to solicit or receive remunera
tion, including a kickback, bribe, or rebate, directly or indirectly, in 
return for referring an individual for services or items paid for under 
the Health Insurance for the Aged Act (Medicare). 42 U.S.C. 1395nn 
(b) (2) provides similar punishment for the offeror or payer of such 
remuneration. 

42 U.S.C. 1396h (b) (1) and (b) (2) contain provis~ons parallel to 42 
U.S.C. 1395nn (b) (1) and (b) (2) for services or items paid for under 
the provisions of title XIX of the Social Security Act (Medicaid). 

49 U.S.C. 11904(a) (3) makes it a 2-year felony for a person to pay 
anything of value to induce a common carrier subject to jurisdiction 
of the Interstate Commerce Commission or its officer or agent to dis
criminaJte against another consignor or consignee in the transportation 
of property. 

49 U.S.C. 11907(a) makes it a 2-year offense for a person to offer or 
give anything of value to a person acting for or employed by a rail 
carrier subject to jurisdiction of the Interstate Commerce Commission 
to influence an action relating to transportation of property, and 49 
U.S.C. 11907 (b) relates to the solicitation or receipt of anything of 
value by ;bhe agent or employee of the rail carrier. 

In addition to the ·above statutes, there are two provisions in chap
ter 11 of title 18 that lip. somewhat in between bribery of public serva.nts 
(covered in chapter 13 of the subject bill) and commercial bribery. 
covered in this section. They are 18 U.S.C. 212 and 213.18 U.S.C. 212 
punishes by up to one year in prison any officer or employee of a large 
group of enumerated banks who gives any loan or gratuity of value 
to a bank examiner. 18 U.S.C. 213 provides an identical punishment 

H 15 U.S.C. 78dd-l(b) and 78dd-2(2). 
lS 15 U.S.C. 78ff(c) (1) and 78dd-2(b) (1) (A). 
16 15 U.S.C. 78ff(c) (2) and (c) (3) ; 15 U.S.C. 78dd-2(b) (1) (B), (b) (2), and (b) (3). 
"15 U.S.C. 781f(c) (4) and 78dd-2(b) (4). If a flne is imposed on an individual who is 

11 domestic concern, this rule does not apply. 
1B 15 U.S.C. 78u (a). 
19 15 U.S.C. 78u(d). 
"" 15 U.S.C. 78dd-2 (c). 



~~~ ----------------------

763 Section 1751. 

for the rec~ipt of any loan or gratuity by a bank examiner from one 
of the desIgnated banks or a person connected therewith.21 'The 
Committee has proposed that these statutes, which are rarely 
prosecuted under current In w, be transferred to title 18 Appendix. In a 
sufficiently grievous case, where a Federal bank examiner is bribed in 
his official oapacity, e.g., with a qtdd pro guo involved, the general 
bribery (section 1351) and graft (section 1352) provisions of the 
proposed Code may be utilized to punish the conduct at a felony level. 
Similarly, employees of Federal Reserve banks are public servants as 
that term is defined in section 111, so that coverage under c11apter 13 
provisions is available in 'Ull aggravated case. 

49 U.S.C. 11907 (b) is another statute dealing with commercial brib
ery that will not be brought forward by this section. It punishes by up 
to two years in prison whoever offers, gives, or causes the offer or 
gift of any thing of value to any person acting for or employed by any 
carrier by railroad, with intent to influence his decision or action, or 
because of his decision or action, with respect to the supply, distribu
tion, or movement of cars or other vehicles used in the transportation of 
property. The statute also prohibits the solicHu,tion, acceptance, or r~
ceipt of such a bribe by any person acting for or ~mployed by a carrier 
by railroad, with intent to be influenced as provided above. Thhl 
statute will be retained in title 49 as a misdemeanor.22 

Oth('r specific commercial bribery statutes not proposed for inclusion 
in title 18 are 47 U.S.C. 508, proscribing "payola" in the record in
dustry, and 47 U.S.C. 509, punishing fraudulent practices on televised 
quiz shows. These infrequently prosecuted offenses, which are cur
rently misdemeanors, will be retained in title 47 . 
. ~. The Offense 

Subsection (a) (1) proyide.s that a person is guilty of an offense if 
(A) he offeTs, gives, or agrees to gi ye to an lagent or fiduciary of another 
person, or (B) as an agent or fiduciary, he solicits, demands, accepts, 
or agrees to accept from another person who is not his employer, 
principal, or beneficiary "anything of value for or because of the 
recipient's conduct in any transaction or matter concerning the af
fairs of the employer, principal, or beneficiary." 

This formulation follows the lead of the previously introduced legis
lation to consolidate 18 U.S.C. 215 and 216. It is written in sufficient 
breadth to cover any transaction instead of only banking matters, but 
the actual scope of the provision is limited by the jurisdictional sub
section which makes the offense applicable only if a participant is an 
agent or fiduciary of a financial institution, a prime contractor or 
snbcontractor, a pel'son ~who furnishes items or services under Medicare 
or Nledicaid, 01' a common carrier, or the offense involves a kickback 
in connection with a Presidential election campaign, or a State or 
United State.s boundary is crossed 01' a facility of interstate or foreign 
commerce or the mails is llsed in the commission of the offense. 

As noted above, 18 U.S.C. 216 excepts from coverage the payment 
by a financial institution of the usual fees and salaries given to its 

:n No specific Intent Is required under these offenses. See Uni·tea States v. Bristol, 473 
11'. 2il 4:l1l (nth CiT. 11l7:l). 

2. The National Commission proposell to inclulle It as a felony anll to exnand covera.f?C to 
nIl employees or ngents of nIl Interstate fac!l1ties. See Final Report. § 1758(3) (d'). Thl8 
represented an extension of Federal power not deemed by the Committee to be justified by 
any as yet d'lmonstrated need. 
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attorneys, agents, and employees for services rendered. The proposed 
version accomplishes the same l'esult by requiring that the offer of 
"anything of yalne:: 23 be to the agent 01' fiduciary "of another" or that 
the solicitation, etc.~ of anything of value be to an agent or fiduciary 
('from another person "'ho is not his employer, principal, or benefici
ary." As a consequellce, payment by the financial institution to its own 
employees or attorneys will not violate the statute. Moreover, such 
payments would be excluded irrespectire of whether they involved a 
payment for services rendered or ·were made as a result of an arms 
length transaction between the bank and its employees.2 .[ 

The phrase "in any transaction or matter" adopts the broad style of 
18 U.S.C. 216 in defining the types of transactions covered, rather than 
the narrower method used in 18 U.S.C. 215 of attempting to list the 
specific kinds of transactions reached. 

The Committee has used the terms "agent or fiduciary,:' as recom
mended by the National Commission, to describe the classes of poten
tial participants in the offense. The Committee believes that the gen
eral meaning of these terms encompasses any person likely to be 
inyolyecl in·l1. commercial bribe. 21i 

However, the Committee rejected the National Commission's pro
posal to add an element to this offense that is nnlmown to current Fed
eral statutes in this area. The Final Report would require that the pay
ment of ·anything of value be "without the consent" of the employer, 
principal, 01' beneficiary. This element that the employer be not privy 
to the payment was apparently taken from New York law. The Com
mittee has not incorporated this suggestion since the gravamen of com
mercial bribery is the gaining of an economic advantage by means of 
an unfair competitive practice-bribery. The Imowledge or consent 
of the employer of the employee bribed (or of the employee who so
licits a hr1be) is irrelevant to the harm to be avoided. It is also possi
ble that high officials in a bank might be aware of improper payments 
even if not sharing in the profits themselves. Their consent, implied 
or actual, might bind the financial instj.tution and thereby crelate a 
defense (under the Commission's version) for both the bribe offeror 
and the recipient. 

The conduct in subparagraph (A) is offering, giving, or agreeing to 
.giYe, and in subparagraph (B) the conduct is soliciting,2G demanding, 
accepting, or agreeing to accept. Since no culpability standard is 
specifically designated, the applicable state of mind to be proved is 
at least "lmowin.!!,'~ Le., that the offender was aware of the nature of 
his actions.27 --

The element, common to both subparagraphs, that the offer or solici
tation be ('for or because of the l'ecipient:fl conduct in ally transa.ction 01' 

matter concerning t~e affairs of the e~ployer, principal, or benefici
ary" states the speCIfic purpose for whIch it must be shown that the 
ItCtor performed the prohibited conduct. 

"" The term "anything of value" is defined in section 1754 for purposes of this subchapter. 
"' See Speeter v. United States, 42 F.2d 037 (8th Cir. 1()30). holding that 18 U.S.C. 216 

was not in tended to reach transactions between a bank and Its employees eyen though the 
employees profited thereby. 

"" The term "agent" is defined in section 111 to include "employee" except in the context 
ot receipt of service of process. 

"" "Solicit" is intended to have the same meaning as in section 1351 (Bribery). See u1so 
section 111. 

27 See sections 303(b) (1) und 302(b) (1). 
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The remaining elements in snbparagraphs (A) and (B), e.g., that the 
offer, etc., was "to an agent or fiduciary of another person," and consti
tuted "anything of value" are existing circumstances. Since no cul
pability level is set forth in this section, the applicable state of mind 
that must, at a minimum, be established is "reckless," i.e., that the 
offender was aware of but disregarded the substantial risk that the 
circmnstance existed.28 ' 

Subsection (a) (2) provides that a person is guilty of an offense if 
he violates 15 U.S.C. 7Sdd-2(b) (1), (b,(2), or (b) (3), or 15 U.S.O. 
'iSff ( c) (1), (c) (2), or (c) (3), relating to bribery of foreign officials. 
The term "violates" is defined in section 111 to mean in fact to engage 
in condu~t which is proscribed, prohibited, declared unlawful, or 
made subJect to a penalty. Whether a mental state need be proved as 
to the fact that the conduct violates the statute is to be determined 
by reference to the statute and not pursuant to section 303( d) (1) (A). 
Thus, the provision brings forward unchanged the elements of the 
offense (including jurisdiction 20 and culpability 30 elements) in cur
rent law. 
4. Jurisdiction 

Subsection (c) sets forth several circumstances in which Federal 
jurisdiction attaches to an offense described in this section. The first 
three of these, subsections (d) (1) (A), (B), and (0), ,relate to the 
br.nldng industry and can be considered together. These cover instances 
in which a participant in the offense is an agent or fiduciary of a 
national credit institution, f:'mall business investment company, 
or bank or savings and loan holding company. These r,ategories embody 
the scope suggested in the pendiuO" legislation to revise and expand 
18 U.S.C. 215 and 216 and cover all financial institutions the transac
tions of which the Federal government has a substantial interest in 
safeguarding against bribery.31 

The fourth jurisdictional base, subsection (c) (1) (D), covers cases 
in which a participant in the offense is a prime contractor holding a 
negotiated contract entered into by the United States government for 
the furnishing of supplies, material, equipment, or services of any 
kind, or a subcontractor, as defined in 41 U.S.C. 52, holding a subcon
tract under such a prime contract. This carries forward the present 
purview of 41 U.S.O. 54, discussed above. 

The fifth jurisdictional base, subsection (c) (1) (E), covers cases in 
which a participant in the offense is an agent or fiduciary of an author
ized committee or an eligible candidate, as defined in the Presidential 
Election Oampaign Fund Act (26 U.S.O. 9002 (1) and (4», and the 
conduct relates to a qualified campaign expense, as defined in such act 
(26 U.S.O. 9002(11». This carries forward the bribery and kickback 
offense contained in 26 U.S.O. 9012 (e), discussed supra. 

The sixth jurisdictional base, subsection (c) (1) (F), reaches cases 
in which a participant in the offense is an agent or fiduciary of an 
authorized committee or candidate, as defined in 26 U.S.O. 9032, and 
the conduct relates to a qualified campaign expense, as defined in that 

"" See sections 303(b) (2) and 302(e) (1) 
.n See section 201 (b) (2). 
:JO See section 303 (a) (2), 
.t Th~ term "national cre!lit institntion" is defined In section 111 to include all the 

financial institutions presently reachecl ulllier 18 U,S,C. 215 and 210 as well as, e.g., fed
erally insured credit unions, savings and loan companies, and Federal home loan banlrs. 
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same statute. This brings forward the kickback 3 1 illegal payment 
offenses contained in 26 U.S.C. 9042 (d), discussed 8upra. 

The seventh jurisdictional base, subsection (c) (1) (G), reaches cases 
in which the agent or fiduciary is an agent or fiduciary of a person 
who furnishes items or sprvices for which payment may be made 
pursuant to title XVIII 01' XIX of the Social SecUl'ity Act relating 
to the Medicare and Medicaicl programs. This brings forward the 
kickback and illegal payment provisions of 42 U.S.a. 1395nn and 
1396h if the offense involves an agent 'Or fiducia.ry. 

The eighth jurisdictional bf!!.se provides jurisdiction if the agent 
or fiduciary is an agent or fiduciary of a common or rail carrier sub
ject to jurisdiction of the Interstate Commerce Commission under 
subchapter I of chapter 105 of title 49, United States Code. This car
ries forward the provisions of 49 U.S.C. 11904(a) (3), relating' to 
illegal payments or offers io common carriers to induce them to pro
vide discriminatory rates against other consignors, and 49 U.S.C. 
11907, relating to payments or offers to influence an ac.tion of an 
agent 'Or fiduciaa'y of a rail carrier with regarcl to transpol~trution of 
plloperty. 

The ninth jurisdictional base creates Federal cognizance over an 
offense of commercial bribery If the agent or fiduciary is of an organi
zation 'charged by a Federal statute, or by a regulation issued pUl'suant 
thereto, with administering monies or property derived from a Federal 
program, and if the recipIent's conduct is related to the administra
tion of such program. This base complements the one added to section 
1352 (Graft) to cover corrupt payments to administrators of Federal 
programs where such acbninistrators are State or local government 
public servants. The concept is to protect the integrity of the vast sums 
of money distributed pursuant to Federal programs from Imdue influ
ence through bribery, by creating Federal jurisdiction when the 
'conduct sought to be affected is related to the administration of the 
program. No similar basis for Federal prosecution exists today, and 
unfortunately, although understandably, States and localities are 
often reluctant to pursue such cases out of a belief that the aggrieved 
party is primarily the Federal government. 

The final j nriBdicti'Onal bases, subsections (d) (2) (A) and (d) (2) 
(B), confer Federal j1ll'isdiction over an offense described in subsec
tion (a) (1) where a State 'Or national boundary is traversed by a per
son, or the mails or interstate or f'Oreign commerce is used, in the 
planning, prom'Otion, management, execution, consummation, or con
cealment of the offense, or in the distribution of the proceeds of the 
'Offense. This carries forward Travel Act jurisdiction and is in accord 
with the recent Supreme COUlt holding in Perrin v. United State8 that 
the Travel Act (18 U.S.C. 1952) applies to commercial bribery 
situations.32 

The National Commission recommended extending Federal juris
diction over these offenses to Federal enclaves. However, such jurisdic
tion for commercial bribery would inv'Olve the Fedeml Criminal Code 
in regulating minor commercial transactions on Federal parks, forts. 
and the like. The Committee deemed that 'assimilation of State law 

32 511- U.s - (1979). 
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under section 1861 should be sufficient in this area, as it has been in 
the past under 18 US.C.13. 

The National Commission also proposed to afford 'ancillary juris
diction with respect to this offense. It is, however, difficult to imagine 
how commercial bribery could be committed in the course of anotl:er 
Federal crime in circumstancE's under which a prosecutor would WIsh 
to proceed on the bribery charge rather than on the underlying offense 
(i.e., murder). The Committee, therefore, has not proposed to afford 
ancil1ary jurisdictioil -with respect to this offense.33 

This section contains no provision setting forth the extent to which 
thE're is Federal jurisdiction of offenses described in subsection (a) (2). 
Thus jurisdiction over those offenses is governed by section 201 (b) (2), 
whicli incorporates the scope of jurisdiction of thE', underlying statute 
to which cross-reference is made. Thus, jurisdiction over the offense 
described in subsection (a) (2) (A) is defined in 15 US.C. 78dd-2, 
and jurisdiction over the offense described in subsection (a) (2) (B) 
is defined in 15 U.S.C. 78dd-l. 
5. Grading 

An offense nndeI' subst'ction (a,)( 2) is a Class D felony. This car
ri('s forward the maximum prison term for the offense specified in 
15 U.S.C. 78dd-2 and 78ff and the maximum fine for an organizational 
offender lUlder those provisions, while increasing the maximum fine 
for an individual violator from $10,000 to $250,000 . 

.. A.n offense under subsection (a) (1) is graded as a Class E felony (up 
to byo years hl prison) if what is offered, given, or agreed to be given, 
or solicited, demanded, accepted, or agreed to -be accepted, has a value 
in excess of $100; otherwise the offense is a Class A misdemeanor (up 
to one year in prison): This has the effect of increasing the level of 
the kind of offenses now covered by 18 US.C. 215 and 216 from a 
misdemeanor to a felony. The Committee considers this increase justi
fied in recognition of the strong Federal interest in deterring such 
crimes as they affect the banking industry. Commercial bribery with 
regard to government c011tra( tors under 41 U.S.C. 54 is presently 
treated as a felony, as are all the other offenses specifically covered 
through the jurisdictional bases for this section. 

An exception from felony treatment is, however, provided under 
subsection (a) (1) whel'e the bribe is relatively insignificant in amount 
and thllS is 1(,8s Jik('ly to have affected the recipient's conduct. 

SECTION 1752. LABOR BRIBERY 
1. In General 

This section brings forwarc118 US.'C. 1954 and 29 US.C. 186 (a) (4) 
and (b) (1). In addition, paragraph (3) herein creates new offenses: 
bribery in union membership procedures and work placement, and 
the imp.roper expenditure of union assets or TIUlds. The section expands 
present .l!!;w by also covering Fecleral employee unions as to all forms 
of prohIbIted labor bribery. 

33 The National Commission's additional suggested jurisdictional base involved military 
service clubs Is unnecessary since the agents, employees, and fiduciaries of such establish
ments, even it of foreign nationality, are Included In the definition of "public servant" and 
thus covered In sections 1351 and 1352. See also Harlolc v. United StatlJ8, 301 F.2d 361 
(t;th Cir.) , cert. denied, 371 U.S. 814 (1962). 



Section 1752. 768 

The National Commission attempted to combine the offenses of 
commercial and labor bribery into a single section.3

'! The Committee, 
however. has rejected this approach, despite the desire to consolidate 
offenses wherever possible, for n, variety of reasons. First, paymentf. to 
influence actions of labor union officials in labor matters and payments 
to influence decisions dealing with employee welfare and pension plans 
are essentially different offenses with differing terminology and ele
ments. The failure to distinguish between them, and the inclusion of 
both concepts within commercial bribery, leads to an imprecise statute 
with an unavoidable expansion of Federal jurisdiction. Second, the 
elements of the commercial bribery statute are somewhat different 
from those contained in 18 U.S.C. 1954 and 29 U.S.C. 186 which form 
the basis of the labor bribery statute. For instance, 18 U.S.C. 1954 
"pecifies four separate ~roups of individ.uals to whom payments are to 
be barred. Commercial bribery, on the other hand, speaks only of pay
ments to an "agent or fiduciary." That language is adequate for the 
typical payment to a bank official, but lacks the precision of the 
statute dealing with payments to officials of an pmployee benefit plan. 
Mor('over, the pnrpos('s of the conduct prohibited by labor bribery 
are defined more restl'ictiwly than 'are the prohibitpd purposes of com-
mpreial bribery. . 

Third, and perhaps most important, experience has shown that 
htbor-management offenses are apt to involve extensive litigation with 
specific emphasis on the definition of who is or is not covered by the 
statute. This results in the need for a number of specially defined 
terms-employer, employee organization, administrator, etc.-which 
are not all necessary or related to the commercial bribery statute. 
~. Present Federal Law 

18 U.S.C. 1954 reaches four groups of persons: (1) an administra
tor, officer, trustee, custodian, counspl, agpnt, or employee of any em
ployee welfare benefit plan 01' employee pension benefit plan, (2) an 
officer, counsel, agent, or employee of an pmployel' allY of whose em
ployees are coverpc1 by such plan, (3) an officer, counsel, agent, or em
ployee of an employee organization any of whose members are covered 
by snch plan, or (4) a. person who, or an officer, counsel, agent, or em
ployee of an organization which, provides benefit plan services to 
such plan. The stattHe provides that whoever, being a person in one of 
the above categories, "receives or agrees to receive or solicits" any
thing of value because of or with intent to be influenced with respect 
to, any of his actions, decisions or other duties relating to 'any ques
tion or matter concerning sneh plan or any person who "gives or offers, 
or promises to ~ive ?r offer," anything o'f value may be punished up 
to three years 11l p1'1son. The terms "employee welfare benefit plan" 
and "employee pension benefit plan" are defined by reference to the 
provisions of title I of the Emploype Retirement Income Secmity Act 
of 1974. The terms "administrator" and "employee organization" are 
also defined by reference to that Act.35 The section also contains a pro
viso, excepting from its coverage the payment or acceptance by any 
perEon of bona fide salary, compensation, 01' other payments made for 
goods or facilities actually furnished 01' for sPl'vices actually per-

'" See Final Report § 1758. 
0:; See 29 U.S.C. 302(3) and 304(b) (1) and (2). 
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fOl'med in the regular comse of his duties as one of the categories of 
persons to whom the section applies. 

29 U.S.C. 186 (a) contains four offenses each identically graded 'as 
a misdemeanor. The first three offenses are essentially regulatory in 
nature, 'barring such things as gi:£ts between employers and union 
officials with no speci!h improper purpose or intent to influence re
quired. These offenses will be retained in title 29. 

29 U.S.C. 186 (a) (4) states the offense to be carried forward in pro
posed section 1752 as a felony. It provides that it shall be unlawful 
for 'any employer or association of employers or any person who acts 
as a llabor relations expert, adviser, or consultant to an employer or 
who acts in the interest of an employer to pay, lend, or deliver, or agree 
to do so, any thing of value to "any officer or employee of a lrubor or
ganization engaged in an industry affecting commerce with intent to 
influence him in respect to any of his actions, decisions, or duties as a 
representative of employees or as such officer or employee of such 
labor organization." 

29 U.S.C. 186(b) (1) makes it unlawful for any person to "request, 
demand, receive, or accept, 01' agree to receive or accept, any . . . 
thing of value prohibited by subsection (a) of this section." 

These provisions are carried forwH,rd in section 1752 in furtherance 
of the Committee's decision that all of the most serious criminal of
fenses should be set forth in the new criminal code. The Committee 
considers it anomaJous that under current law 29 U.S.C. 186(a) (4), 
iYhich reaches payments made with a specific intent to influence union 
affairs, is punished at the same level as a mere Christmas gift between 
an employer and a union official. 

29 U.S. C. 186 ( c), like the provision in 18 u.s:C. 1954, excepts a 
number of items from the category d anything of value, such as 
salary, money in satisfaction of a judgment, and the like. 

29 U.S.C. 186(d) provides that whoever "willfully violates" any of 
the provisions of subsections ('a) or (b) shan he guilty of a mis
demeanor punishable by up to one year in prison. 

The culpability standard "willfully" in this statute has been inter
preted not to require proof of an evil motive. Indeed, supported by 
dictum in a Supreme Court clecision,3G one court of appeals has con
strued the offense as "malum prohibitum" in nature, requiring no 
proof of conscious ,yrongdoing, but only knowledge as to the status 
(e.g., an employer of employees that the receiver represented) .37 At 
the other extreme, another court of appeals has construed "willfu~ly" 
to contemplate proof either of an awareness of the restrictions of 
section 186 or a recldess disregard for that section, the latter consisting 
of actual lmowledge by the defendant of the facts surrounding the 
proscribed conduct, plus an objective test as to whether a reasonable 
man would be aware t.hat such conduct. would likely be il1ega1.38 

Section 186, in terms of its proscription ,against demanding or re
questing a payment. has been held to state 'a separate offense from 
extortion under the Hobbs Act, 18 U.S.C. 1951, so as to support con-

'" Unitecl States Y. Ruan, 350 U.S. 299. 305 (1956). 
31 Unitecl Sta,tes Y. Ryan, 232 F.2d 481 (2d Cir. 1956) (opinion of L. Hand) ; see also 

TJnitecl States v. Rlfa,n, 1'28 F. SuPp. 128 (S.D. N.Y. 1955). 
"" See Unitccl States Y. Keegan, 331 F.2d 257 261-262 (7th Cir.) , cert. denied, 379 U. S. 

828 (1964). ' 
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viciions under each of those enactments for coercive acts arising out 
of the same course of conduct.39 Each unlawful payment under 29 
U.S.C. 186 is also subject to separate and cumulative punishment, not
withstanding the payments are part of a single course of conduct.40 

Section 186, however, does not reach all unJ.awful aotivity by laibor 
or management officials affecting emplvyees. The purpose of the vari
ous prohibitimls, as found by the Supreme Court, w.as to deal with 
problems peculiar to collective bargaining. Thus, enlbezzlement hy 
an employee representative from an employer-financed welfare fund 
would not violate 20 US.O. 186, and the Supreme Oourt:has held thllit 
the same result obtains even though, at the time of a lawful payment 
by an employer to a trust fnnd for the benefit of his employees,41 the 
union officer receiving the check intended to and did convert it to his 
own use.42 

3. The Offewe 
Section 1752 contains four separate offenses. Paragraph (1) proyides 

that a person is guilty of an offense if, being an employer, he offers, 
gives, or agrees to give anything of value to a labor organization, or to 
an officer, agent, or counsel of a labor organization, for or because of 
the re?ipi.ent's conduct in any transaction or matter concerning such 
orgamzatIOn. 

With some changes, this carries forward the prohibition in 29 U.S.O. 
186 (a) (4). Thus, as in that present statute, the source of the illegal 
payment is limited to employers and is not written in the broader 
terminology of "any person." The term "employer" is defined in sub
section (b) (5) to include a group or association of employers, and a 
person acting directly or indirectly as an em'ployer or as an agent of 
or in the interest of an employer. This defi.nitlOn is taken in part from 
the Taft-Hartley Act 43 and in part from 29 US.C. 186. The Oommit.tee 
intends thereby to preserve the body of case law interpreting this lan
guage which would be applicable as well under this section. Tho refer
ence in 29 U.S.C. 186 (a) to "labor relations expert, adviser, or con
sultant" is omitted as redundant since these classes of persuns are 
included within any reasonable interpretation of the definition of 
"employer." 

The most significant change in the definition of the term "employer" 
under this section is that it does not retain the exemptions set out in 
the Taft-Hartley Act, 29 US.C. 152 (c) , which apply under 29 US.C. 
186. Currf'.nt law exempts the government of the United States and the 
government of any State or political subdivision. The Oommittee be
lieves that the growth and proliferation of government employee 
unions in recent years justifies elimination of the exemption. There 
would seem to be no reason to immunize bribery merely because it 
occurs in the public rather than the private sector. A pay-off by a local 
politician to a union official to buy labor peace in his CIty pending an 
election should not be exempt. The conduct is the same in either case. 
For these reasons the Committee has not carried forward the Taft-

.0 See United, States v. Kramer, 355 F.2d 891, 895-896 (7th Cir.), cert. denied on issue. 
384 U.S. 100 (10GG). 

40 United. States v. Keegan, supra note 38, at 260 n. 3. 
n Such payments are among the specific categories exempted in 29 U.S.C. l8G(c) . 
.. See Arrovo v. United, States, 359 U.S. 419 (1959). . 
'·20 U.S.C. 152(2). 
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Hartley Act exclusion of certain employers from bribery coverage.44 

As previously noted, 29 U.S.C. 18o(c) excepts a number of items 
from the category of anything of value, such as salary, money in satis
faction of a judgment, payments to certain employee trust funds, and 
the like. These exceptions are intended to be preserved by the simpler 
mechanism of the Oommittee's speeial definition of "anything of value" 
in section 1754 to exclude from the otherwise all-encompassing 
scope of that term (as defined in section 111) "bona fide salary, wages, 
fees, or other compensation paid in the usual course of business." The 
Committee intends that all the particular exclusions in 29 U.S.C. 
180 ( c) be deemed embraced within the special definition of "anything 
of value" in this section.45 

Section 1752 continues the requirement (expressed in 29 U.S.C. 186 
by an "intent" clause) that the purpose of the payment of anything of 
value be "for or because of" the recipient's conduct with respect to 
union affairs. No connection between the payor-employer and the union 
matter in question is necessary. It was clearly Congress' intent to 
forbid the subversion of union otlicials in the performance of their 
duties by an employer "even if the employer and the subverted official's 
union have absolutely no relation with each other." 46 Section 1752 
carries out this congressionul intflllt. Moreover, the Committee's lan
guage makes it clear that the payment can come after the desired con
duct has been performed, as well as before. 

Thought was given to detailing the kind of conduct that the pay
ment would be intended to influence. The Committee rejected this in 
favor of the general term (used also in the previous section) "in any 
transaction or matter concerning such organization." This insures that 
serious but unforeseen forms of conduct will not be omitted inadvert
ently. By way of illustration only, the Committee intends that the 
following acts be included among the types of' conduct to be influenced: 

(1) the representation of the employees of any employer (including 
a competitor of the payor) ; 

(2;) the resolution of any ongoing or threatened labor dispute; 
(3) the negotiation, enforcement, or interpretation of any collec

ti ve bargaining agreement; 
(4) the providing of the services of members of the labor orga

nization or any other persons to any employer, or the establishment of 
the conditions under which such services will be provided; or 

(5) .the initiation or cessation of any strike. 
The Committee notes that the word "conduct" has been employed III 

place of the words "actions, decisions, or duties" in 29 U.S.C. 186 
(a) (4). The definition of "conduct" in section 111 includes the full 
coveragje of present law. . 

The Illegal payment uncleI' this paragraph is, inte1' alia, to be made 
to an "officer, agent, or counsel of a labor organization." This is some-

"~'he Taft-Hartley Act also excludes from the term "employer" persons subject to the 
Ruilway Lubor Act or any labor organization. These exclusions for Intentional bribery of 
union officials huve l!l(ewl~e been deleted because of the seriousness of the offense and 
because the Committee perceiveH 110 reason for retaining them in this context. Unt!l re
cently the Taft-Hurtley Act also excluded non-profit hospitals from the definition of "em
ployer", but this exclusioll WUH deletud by Public l,aw !l3-ilGO • 

. ,:. The term "bona fide" is inserted to make clear that bad faith, excessive payments in 
the nature of kickbucks are not excluded from this section, even If such klcltbacks are 
paid In the usunl conrse of business . 

• 0 S. TIept. No. 187, 86th Cong., 1st Sess., p. 98 (1959). 
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what broader than the language of 29 U.S.C. 186 (a) (4), which refers 
only to an "officer at' employee of a labor organization." The change, in 
aU probability, will not add many recipients to the coverage of the 
offense, and the words "officer, agent or counsel" are repeated in the 
second and third offense subsections dealing with employee welfare and 
pension plans and other uniun activities. The terms "agent, or 5.du
ciary," used in the preceding section, were rejected for labor bribery 
because the term "fiduciary" has rarely been used in labor-manage
ment relations, whereas "officer" and licounsel" are frequently used. 
"Counsel" and "agent" are not specifically defined; subsection (b) (6) 
does, however, contain a special definition for the term "officer" to 
avoid perpetuating an unfortunate interpretation of that word in 
existing law. 

In interpreting the word clofficel':' as used in other pwrts of the Taft
Hartley Act, the Supreme Court held that the term applies only to 
those persons designated as officers in the union's constitution.47 Thus, 
it would not include persons "'ho perform the functions of officers but 
are not so designated. In short, those performing the duties of officers 
wi'thout titles could thereby avoid potential criminal liability. Al
though, under the Committee's draft, such persons would likely fal] 
within the term "agent," as defined in sedion 111, and thus still be cov
ered, the Committee nevertheless believes it advisable to avoid any such 
restric'tive definition of the word "onicer" in the context of this offense. 
Congress has in another context defined "officer" to include not only 
the officers designated in a union's constitution, but also "any perSall 
authorized to perform the functions of president, vice president, sec
retary, 'treasnrer, or other executive functions of a labor organiza
tion." 48 This definition has been adopted in subsection (b) (6) .49 

The expression "lauor organization," as used in this section, is defined 
in subsection (b) (5) to incorporate the definition in the Labor-Man
agement Reporting and Disclosure Act of 1959, 29 U.S.C. 402(i) , 
which is the Congress' most recent definition of the term, as well as to 
extend to Federal employee unions. It is anomalous that there e:xists 
today no Federal coverage of acts of bribery by or directed at the 
officials of Federal employee unions, and the Committee proposes to 
correct the anomaly. 

The conduct in this offense is offering, giving, or agreeing to give. 
Since no culpability standard is specifically designated, the applicable 
state of mind to be proved is at least "knowing," i.e., that the defendant 
was aware of the nature of his actions. 50 The element that what is 
given, offered, or agreed to be given is "for or because of the recipient's 
conduct in any transaction or matter concerning" a labor organization 
states the specific purpose for which it must be shown that the con
duct was done. This specific intent requirement, coupled with the need 
to show that the conduct was performed at least knowingly, is deemed 
to be an appropl'iate scienter stnllrlarcl for bribery. The Committee 
thus does not endorse or intend to continue the existing case law 
requirement, arising from a construction of the word "willful" under 
29 U.S.d. 186 (d), that the offender be shown to have acted in reckless 

<1 N.L.R.B. v. Ooca-Oola Bottling 00., 356 U.S. 264 (1956). 
4S See section 3 (n) of the Labor-llfanagement Reporting Disclosure .Act of 1959, 29 U.S.C. 

40'2(n). 
4. However, this definition does not under paragraph (2) apply to officers of an employee 

benefit plan, who are not officers of a "labor organization." 
GO See sections 303(b) (1) and 302(b) (1). 

I 
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disregard of the fact that his conduct was prohibited by law.~1 Such a 
mental state is l1l11'elated to the purpose of the offense, which is to 
prohibit the knowing tender of a thing of value with intent to in
fluence the recipient's conduct vis-a-vis a labor organization. Whether 
or not the payor knew or should have lmown that his conduct was 
subject to criminal sanctions is irrelevant and is not an element under 
the offense in this paragraph. 

The remaining clements-e.g., "anything of value" and "labor 01'
ganization"-Me existing circumstances. Since no culpability level 
is specifically sct forth, the applicabl(' state of mind that must be 
proved is, at a minimum. "reckless." i.e., that the offender was aware 
of but disregarded the substantial risk that the circumstances existed. ~2 

Subsection (n) (2) of ficction 1752 provides that n person is guilty of 
an offense if hc offcrs, gives, or agrees to give anything of value to 
(A) an administrator, agent, trustee, or counsel of an employee benefit 
plan (B) an employer, agent, or counsel of an employer, any of whose 
employees are coverecl by such plan, (C) an agent or counsel of an 
employee organization, any. of "whose members are coyered by such a 
plan, or (D) a person who, 01' an agent or counsel of an organization 
that, provides benefit plan services, and in all the cases above, the 
offer, gift, or agreement to give was "for or because of the recipient's 
conduct relating to any transaction or matter concerning such plan." "3 

This paragraph carries forward, in part, 18 U.S.C. 1954.54 Thus the 
Committee has retained the fOUl' classes of recipients who are barred 
from receiving payments to influence actions involving an employee 
benefit plan. Minor changes in terminology have been effected. The 
term "custodian," cUl'rently in 18 U.S.C. 1954, has been omitted because 
its meaning is encompassed within the other words used. 

The terms "administrator," "employee benefit plan," and "employee 
organization" are defined in subsection (b) by reference to the Em
ployee Retirement Income Security Act of 1974. The only change is 
an addition to the definition of "employee benefit plan" so as to in
clude "any trust fund established by an employer or by an employee 
organization, or by both, to provide any benefit to the members of the 
organization or to their families." 56' . 

Existing law allows unions to negotiate for trust funds for pooled 
vft.Clations, apprenticeships, and other educational benefits. The assets 
of such trusts are not covered undcr current bribery or embezzlement 
statut('s. MoreO\'cr, Stich trusts arc not subject to the reporting re
quirements covcdng welfare and pension funds and therefore are not 
open to pub1ic scrutiny. Experiencc indicates that the employer-ap
pointed trustees do not participate in the management of such funds, 
so that total control, for all practical purposes, resides in trustees 

51 See United States v. Keegan, supra note 38. 
5. See sections 3()3(b) (2) and 302(c) (1). "" 
M The phrase "to such a plan" after "benefit plan services," which appeared in earlier 

\'er~lons, was deleted because the language was subject to an unintended Interpretntion 
tho t tile nJnn to which tile services are to be provided must be In existence at tile time 
of the bribe. The Commlttpp. Intends to cover n payment to a person who provides benefit 
plnn Rrrvlce In order to Infiueuce conduct with respect to anticlpnted services to the 
payor's benefit plan. 

M The part not brought forward here Is embraced within paragraph (4l of this section 
coyering. inter aUn, the sollrltntlons. ctc. of an~'thlng the otl'erlng of which would be an 
ntl'enRp. nncler parngrnph (2). 

"" The Committee has proposed a similar addition to the definition in connection with the 
Ih~ft section. See section 173] (c) (Hi). _ 

51-508 0 - 80 - 50 
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appointed by the unions. The increasing number and size of such trusts 
indicates a need to extend the same kind of protection to their bene
ficiaries as is currently extended to the beneficiaries of welfare and 
pension benefit funds. Coverage under criminal law is as necessary 
and logical as coverage of the misapplication of welfare and pension 
fund assets, whether through bribery or mismanagement. The lan
guage adopted by the Committee is broad enough to cover all such 
trust funds now in existence as well as others that may be created in 
the future. 

The general phrase "anything of value" is defined in section 111. 
It is broad enough to covel' the terms "fee, kickback, commission, gift, 
loan, money or other thing of value" currently employed in 18 U.S.C. 
1954. The exception explicitly stated in present law for the payment 
or acceptance by any person of bona fide salary, compensation, etc., is 
preserved by virtue of the special definition of "anything of value" in 
section 1754 to exclude "bona fide salary, wages, fees, or other com
pensation paid in the usual course of business." 

As in paragraph (1), the specific intent element is here carried 
foward by means of the expression "for or because of the recipient's 
conduct," etc. The change is principally one of style and is not meant 
to embody any substantial change in the requil'edsoienter. The Com
mittee's formulation does, however, make plain that the payment may 
be made after the desired conduct has been performed. 56 

As under current law, the proscribed payment may be made by any 
person, not just by employers, as under paragraph (1). . 

The conduct in paragraph (2) is offering, giving, or agreeing to give. 
Since no culpability standard is specifically prescribed, the applicable 
etate of mind that must be shown is "knowing," i.e., that the offender 
was aware of the nature of his actions. 57 

The element that the offer 01' payment was made "for or because of 
the recipient's conduct relating to any transaction or matter concern
ing" one of the covered "plans" states the purpose for which it must be 
proved that the prohibited conduct was performed. 

The remaining elements-e.g., that the recipient was an administra
tor, agent, or counsel of an employee benefit plan-are existing cir
cumstances. Since no culpability level is designated in this section, 
the applicable state of mind that must be shown is at least "reckless," 
i.e., that the defendant was aware of but disregarded a substantial risk 
that the circmnstance existed. 58 

Subsection (a) (3) of section 1752 provides that tt person is guilty of 
an offense if he offers, gives, or agrees to give anything of value to an 
officer, agent, trustee, or counsel of a labor organization for or because 
of the recipient's conduct relating to (A) the admission of any person 
to membership 01' to a class of membership, or the issuance to any per
son of the indicia of membership or of a class membership, in the labor 
organization, (B) the work placement of any person by the labor or
ganization, or (C) any transaction or matter concerning the expendi
ture, transfer, investment, or other use of the funds, moneys, securi
ties, property, or other assets of the labor organization. 

r.o Also us In pnrugruph (1), the term "conduct" which is defined In section 111/ hns been 
used to replnce the existing stntutory phrnse "nctlons, decisions, or ... duties.' 

07 See sections 303(b) (1) nnd 302(b) (1). . 
"" See sections 303(b) (2) nnd 302(c) (1). 



775 Section 1752. 

There is no counterpart to this paragraph in existing law, which ex
pands Federal criminal coverage to reach corrupt practices in labor
management relations. The offenses here proposed strike at two dif
ferent abuses: (1) bribery involving union membership and work 
placement; and (2) improper expenditure of union funds. As explained 
below, this paragraph would fill a serious gap in current law and af
ford much ne-eded uclclltional protection to employees of labor orga
nizations. 

Subparagraph (A) is intended to apply to those cases in whlch union 
officials take advantage of their positions and of strict admission stand
ards to profit from the inabilIty of an individual worker to obtain 
benefits of union membership through normal channels. 

Subparagraph (B) is closely related to the preceding paragraph 
and, in conjunction with paragraph (4), makes it illegal for a union 
officer to demand OJ' accept a payment from any person for or because 
of his administrntion of a work placement system. An analogous 
but narrower statute, 18 U.S.C. 874, prohibits the extortion of kick
backs from workers on Federally financed projects, but it is based upon 
the more limited jurisdictional ground of the Federal interest in the 
·work being done. No controls, either civil or criminal, presently exist 
in the area of work placement. In order to proscribe all such arrange
mel~ts, the term "work placement" is comprehensively defined in sub
sectlOn (b) (8). 

Finally, subparagraph (a) (3) (C) of section 1752 is intended, in 
combination with paragraph (,1:), to prohibit the giving and accept
ance of kickbacks to influ('nce the expenditure of union assets in the 
same manner as 18 U.S.C. 1954 presently prohibits such conduct in 
relation to the assets of weI fare and pe-Hsion funds. 

This offenso· would provide coverage over clearly reprehensible 
activities such as pl'ofiting by union officers by accepting payments 
designed to influence the purchase of commodities needed by the 
union. A typical scheme, over which no effective Federal jurisdiction 
exists today, is as follows. A union officer, [l.fter notifying a friend that 
the union is looking for a place on which to erect a new headquarters 
building, arranges with the friend to have him purchase a piece of 
property for that purpose. The officer then uses his persuasive or 
rlictatorial powers to see to it that the union purchases his friend's land 
nt. (t hi.D:hly inflat()(l Pl'i(,l' :tnrllal·cl' 1'('('cl\'cs a kickback from his friend 
for performing this service. 59 . 

If this series of events involved the expenditure of benefit plan 
funds. it would be pl'osecutable (both as to the officer and as to the 
friend) undcr 18 U.S.C. 1954. but no Federal violation of any kind 
exists uncleI' the provision, 29 F.S. C. 501 (c) , prohibiting the embezzle
ment and conversion of union funds. Yet the danger to the union's 
membership is as grcat in one case as in thc other, and the purpose 
of section 501 is to pl'cvent union offLcers from realizing" such a personal 
gain. Section 1752 woulel fill t.he voiel in the present law. 

In the Committee's ,riew, the offenses in this paragraph each would 
significantly strengthen existing Federal protectjon of employee labor 

ng Another example of the kind of situation sought to be reached by this section includes 
the conduct of n union officlnl. who Is seeking a loan from a bank for his personal use. 
ngreelng to trnnsfer a substantial amount of the union's funds to that bank If It ·wlll pro
vide the needed loan. Frequently these amounts will be transferred Into accounts bearing 
less interest. but even when they are not, there can be no justification for a union officer's 
nslng his union's assets to promote his personal gain. 
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organizations by punishing forms of corrupt practices not now subject 
to effective penal sanctions. 

The conduct in subsection (a) (3) of section 1752 is offering, giving, 
or agreeing to give. As no culpability standard is set forth in this 
section, the applicabJe state of mind that must be proved with respect 
to this element is at least "knowing," i.e., that the offender was aware 
of the nature of his conduct.60 

The element that the offer, gift, 01' agreement to give was "for 01' 

because of the recipient's conduct relating to" one of the matters 
enumerated in subparagraphs (A) through (C) states the particular 
purpose for which it must be shown that the conduct was performed. 

The remaining elements-e.g., that the recipient was an officer of a 
labor organization are existing circumst.ances, as to which the appli
cable state of mind to be proved is at least "reckless." 61 

The terms "officer," and "labor organization" used in this para
graph, are defined in subsection (b) and the term "anything of value" 
is defined in section 111 'With a limitation set forth in section 1754. 
These terms have been discussed in connection with the foregoing 
paragraphs. 

Paragraph (4) pl'Ovides thnt a person is guilty of an offense if he 
solicits,62 demands, accepts, 01' agrees to accept anything of value, the 
offering of which constitutes an offense described in paragraphs (1) 
through (3). In order to constitute an offense under this paragraph, 
the person soliciting, accepting, etc., the property would have to do so 
with the same kind of culpable mental state ("for or because of") 
necessary for an offense under one of the foregoing paragraphs. 

This carries forward, inter alia, the offense in 29 U.S.C. 186 (b) (1) 63 
and the aspect of 18 U.S.C. 1954 dealing with soliciting or receiving 
a bribe. Quite clearly the person who, with the requisite culpable intent, 
demands, solicits, or accepts a bribe is as blamewoI1thy as the person 
who offers or gives it and should be equally subject to penal sanotions. 
This paragraph insures such coverage. 

Both 29 U.S.C. 186(b) (1) and 18 U.S.C. 1954 include the word 
"receives." The Committee has deleted this word as fully encompassed 
within the term "accepts." It is intended that "accepts" be given a 
broad interpretation so as to include the indirect as well as the direct 
receipt of a payment.°4 

The cond-qct in this offense is soliciting, demanding, accepting, 01' 
agreeing to accept. Since no culpability standard is specifically pre
scribed, the applicable state of mind to be proved is at least "lmowing," 
i.e., that the offender was aware of the nature of his actions.65 

The fact that what was solicited, etc., was "anything of value" 66 is 
an existing circumstance, and, as no culpability level is set forth in this 
section, the applicable state of mind that must be shown is at least 
"reckless." 07 

60 See sections 303(b) (1) and 302(b) (1). 
61 See sections 303Cb) (2) and 302(c) (1). 
02 "Solicits" is intend eel to llave the same meaning as in section 1351 (Bribery). See also 

section 111. 
63As applied to 29 U.S .. C. 186(0.) (4). 
M See Unitell -States v. Lanni, 466 F.2d 1102, 1108-110!) (3d Cir. 1972), and cases cited 

therein. 
05 See sections 303(b) (1) and 302(b) (1). 
60 This term has beea amply discussed in connection with paragraph (1) and that dis

cussion should be consulted here. 
67 See sections 303(b) (2) and 302(b) (1). 
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The element that the offering of the thing of value would constitute 
an offense under paragraph (1), (2), or (3) requires no proof of any 
mental station on the part of the defendant.OS 

4. Jurisdiction 
Subsection (d) provides that there is Federal jurisdiction over an 

offense in this section if the employer or labor organization is engaged 
in, or the employee benefit plan covers employees engaged in, an 
industry affecting interstate or foreign commerce. This carries for
ward the jurisdictional criteria used in 18 U.S.C. 1954 and 29 U.S.C. 
186. The Committee considered but decided against expanding Fed
eral jurisdiction to include enclaves and ancillary jurisdiction (i.e., 
jurisdiction where labor bribery was committed in the course of an
other Federal offense), on the ground that the "affecting commerce" 
base is sufficiently broad to reach virtually every labor bribery incident 
in which there is a substantial Federal interest. 
5. Grading 

An offense under section 1752 is graded as a Class E felony (up to 
two years in prison). This represents an increase from the current 
one-year penalty under 29 U.S.C.186(a) (4), but a decrease from tlie 
five-year maximum penalty currently authorized under 18 U.S.C. 1954. 
As previously inchcated, the Committee deems the increase with 
respect to the title 29 offenses here carried forward to be justified by 
the seriousness of the offense, which includes a specific intent element, 
as compared to the other essentially regulatory offenses in 29 U.S.C. 
186 whIch will be retained as misdemeanors. 

SlW'l'ION 175:1. HPOIt'l'S llIUBERY 

,. In General and Present Federal Law 
This section brings forward 18 U.S.C. 224 as well as part of tlie 

coverage of 18 U.S.C. 1952. A special provision dealing with sports 
bribery was deemed justified by the unique nature of this offense. 

18 U.S.C. 224 punishes by up tn five years in prison whoever "car
ries into effect" (or attempts or conspires to do so) any "scheme in 
commerce to influence, in any way, by bribery any sporting contest, 
with knowledge that the purpose of such scheme is to influence by 
bribery that contest." The term "sporting contest" is defined to mean 
any contest in any sport, between individual contestants or teams of 
contestants (without regard to the amateur or J?rofessional status of 
tha contestants therein), the occurrence of which IS publicly announced 
before its occurrence. The term "scheme in commerce" is defined to 
mean any scheme effectuated in whole or part through the use in inter
state or foreign commerce of any facility for transportation or 
communication. 

This statute was enacted in 1964 in response to the periodic "point
shaving" and game-throwing that occurred in sports, particularly 
college basketball. When amateur and professional sports became a 
target of organized crime and gamblers, Congress concluded that 

.. See section 303(d) (1) (A). 
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national legislation was needed.G9 However, since its enactment, there 
have been few prosecutions under this statute.70 

18 U.S.C.1952, the so-called Travel Act, also reaches sports bribery. 
It punishes by up to five years in prison whoever travels in interstate 
or foreign commerce or uses any facility in interstate or foreign 
commerce, including the mail, with intent to (1) distribute the pro
ceeds of any "unlawful activity," (2) commit any crime of violence in 
furtherance of any "unlawful activity," or (3) otherwise promote, 
manage, establish, carry on, or facilitate the promotion, etc., of any 
"unlawful activity" and who thereafter performs or attempts to per
form any of the acts specified in the above subparagraphs. The term 
"unlawful activity" is defined, inte1' alia, to include bribery in viola
tion of the laws of the State in ,yhich committed or of the United 
States. 

As of 1960, some thirty-two States proscribed sports bribery in some 
form.71 Since then the number of States having such statutes has 
incl'eased,72 although the content of the statntes varies greatly. 
13. The Offen8e 

Subsection (a) provides that a persoll is guilty of an offense if, 
with intent to affect the outcome, result, or margin of victory of a 
publicly exhibited sporting contest, (1) he offers, gives, or agrees to 
give anything of value to a participant, official, or other person 
associated with the contest, or (2) as a participant, official, or other 
person associated wilth the contest, he solicits, demands, accepts, or 
agrees to accept anything of value. "Solicits" as used here is defined in 
section 111 and does not mean the conduct described in section 1003 
(Criminal Solicitation). It is intended to bear the same meaning as in 
section 1351 (Bribery). 

The term "publicly exhibited sporting contest" is defined in subsec
tion (b) (2) to mean a contest in any sport involving human beings or 
animals, whether as individual participants or teams of participants, 
the occurrence of which is publicly announced in advance of the event. 

This definition, which is similar to that suggested by the National 
Commission/3 is derived from 18 U.S.C. 224. No substantial change 
is intended, except that the present definition makes clear that con
tests involving animals (e.g., dog racing) are included.7'4 

The Comrnitteo determined, as did t.he National Commission, not 
to punish mere knowing participation in a rigged sports contesU5 

The normal complicity requirement of all active role in the bribery 
(see section 401) is considered an appropriate standard, here as else
where, for the imposition of criminal liability.7G 

The term "anything of value" is defined in section 111. Because of 
its breadth, which would include the rendering of an athlete's services 

O' See S. Rept. No. 593, 88th Cong .. 1st Sess .. p. 2 (1963). 
7Q See Unitecl States Y. Nolan, 402 F.2d 552 (5th Cil'. 1969), cert. denied, 400 U .. S·. 81!) 

IH170) 
71 See Note. Oontrol oj Xongovel'1l'lllent 001'/,lIpUO/t by Oriminal Legislation, 108 U. Pa. L. 

Rev. 848. 858 (1960). 
7. See H. Rept. No. 1053. 88th Cong., 1st Sess., p. 2 (1963). 
73 See Final Report. § 17i.i7(3). 
,. See Unite(l States v. Pinto, 503 F.2d 718, 724 (2d Clr. 1974). holding harness racing 

wlNlin the prese"t statnte and characterizing as "surprising" the defendant's assertion 
that a harness rn-ce Is not a sp,ortlng contest within the meaning of the statute because it 
Involves "animals rather than Individual contestants' ". 7' See Final Report, § 1757. Comment, p. 233; Working Papers, pp. 972-9~3. . 

"00 By contrast. the Modt>! Penal Code proposed to penalize a player who IS not hImself 
bribed, but Who Is aware that other partiCipants have been bribed but doef) nothing about It. 
See Model Penal Code, § 224.9 (P.O.D .• 1962). 
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on behalf of his team or association, the term is given a special defini
tion in section 1754 to exclude bona fide salary, wages, fees, or other 
compensation paid in the usual course of business. 

The conduct in paragraph (1) is offering, giving, or agreeing to 
give, and in paragraph (2) the conduct is soliciting, demanding, ac
cepting, or agreeing to accept. Since no cUlpability standard is spe
cifically designated, the applicable state of mind to be proved is at least 
"knowing," I.e., that the offender was aware of the nature of his 
actions." 11 

The remainin~ elements in paragraph (1) and (2) are existing 
circumstances. Sm("e 110 culpabiljty level is prescribed ill this section, 
the applicable state of mind that must be shown is, at a minimum, 
"reckless," i.e., that the offender was aware of but disregarded the 
substantial risk that the circumstances existed (e.g., that the offer in
volved "anything of value" and was made to a "participant") .18 

The element common to bot,h offenses of an intent to affect the 
outcome, result, or margin of victory of a publicly exhibited sporting 
contest states the purpose for which It must be proved that the conduct 
was performed. 
3. Jwrisdiction 

There is Federal jurisdiction over an offense described in this section 
ill two instances. The first is if the United States mail or a facility 
in interstate or foreign commerce is used in the planning, promotion, 
management, execution, consummation, or concealment of the of
fense, or in the distribution of the proceeds of the offense. This basi
cally brings forward the jurisdictional scope of 18 U.S.C. 224 and 
part of the scope of 18 U.S.C.1952. 

The second instance is when movement across a State or United 
States boundary by the actor, or by a participant, official, or other per
son associated with the sporting contest occurs in the planning, promo
tion, etc., of the offense. This carries forward the aspect of 18 U.S.C. 
1952 covering interstate 01· foreign travel but broadens it to embrace 
such travel not only by the offender but by the other listed categories 
of persons. 
4. Gmding 

An offense under this section is graded as a Class E felony (up to 
two years in prison). TIllS represents a reduction in grading from the 
maximum five-year prison term currently imposable. 

SEOTION 1754. DEFINI'I'ION FOR SUBCHAPTER F 

This section defines "anything of value" as used in the subchapter 
to exclude "bona fide salary, wa.ges, fees, or other compensation paid 
in the uSlHtl course of business." This definition is a limitation on the 
broader definition of "anything of value" contained in section 111, 
which covers anything of direct or indirect gain, or which might be 
viewed by the benefiCIary as a direct or indirect gain, to any person. 
The narrower definition is used in this subchapter to make clear that 
the offer or acceptance of bona fide wages or related compensation is 
not intended to come within the proscription of the ~ribery statutes. 

71 See sections 303(b) (1) and 302(b) (1). 
,8 See sections 303(b) (2) and 302(c) (1). 
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SUBCHAPTER G.-INVESTl\IENT, MONE'l'ARY, AXD AXTITRUST OFFENSES 
(Sections 1'761-1764) 

This subchapter brings forward, by cross-reference and unchanged, 
various offenses cUl'l'ently outside title 18, relating to the securities, 
banking, and cOllllllodities fields, all of which are subject to complex 
regulatory requirellwnts. Section 1'761 deals with securities offenses; 
it preserves current law as to the definitions of the offenses. Sections 
1'762 (Monetary Offenses) and 1'763 (Oommodities Exchange Offenses) 
~arry forward certain sedolls o1renses in titles 7, 12, and 31, United 
States Code, without substantial change. Section 1'764 (Antitrust 
offenses) incorporates the felony provisions of 15 U.S.C. 1) 2, and 3. 

SECTION J 7 Ii 1. SECUUITms OI,'l!'ENSES 

1. In General a1ul Present Fede1'al Law 
This section incorporates into the Federal Criminal Code the felony 

provisions of the Securities Act of 1933 (15 U.S.C. '77a et seq.), the 
Trust Indenture Act of 1939 (15 US.C. 77aaa et seq.), the Securities 
Exchange Act of 1934 (15 U.S.C. '78a et seq.) (except the provisions 
of section 30A (15 US.C. 78dd-l) ,1 the Public Utility Holding C0111-
pany Act (15 US.C. 79 et seq.), and the Investment Company Act of 
1940 (15 U.S.C. 80a-1 et seq.), the Investment Advisers Act of 1940 
(15 U.S.C. 80b-1 et seq.) and the Interstate Commerce Act as codified 
by Public Law 95-473, enacted October 1'7, 1978 (49 U.S.C. 11911). 
No attempt has been made to alter the contents of the offenses. Rather 
the technique used was to draft the offenses in terms of a person who 
"violates" the underlying statutes, thereby preserving the elements of 
the offenses as fashioned by the Congress and by the courts through a 
wealth of judicial interpretation.2 

The Securities Act of 1933 was enacted to protect investors in secu
rities by requiring registration of securities with the Securities :1nd 
Exchange Commission and to aSSUl'e accuracy and completeness ill 
pl'ospectuses used in the sale of registered securities. Under section 5 
of the Act 3 it is unlawful to use any means or instruments of trans
portation or communication in interstate commerce or the mails to sell 
all unregistered sl'cllJ'ity, to transmit 11 prospectus relating to a regis
tered security if the prospectus docs not meet the requirements of sec
tion 10 4 of the Act, or to offer to sell or buy an unregistered security 
or a security as to which the registration statement is subject to a 
refusal order 01' stop order, or before the effective date of the regis
tration statement under section 8.5 Section 17(a) G makes it unlawful 
to use the mails or interstate commerce in the fraudulent sale of, or an 
offer to sell, securities. Section 17 (b) 7 bars the use of the mails 01' 
interstate commerce for pUblication or circulation of a description of 
a security which does not purport to be an offer for sale but for which 
description consideration is received, unless disclosure 0 f that receipt 
is made. Section 23 8 makes it unlawful to represent that the filing of 

1 Sec section 1751 (a) (2). 
o In the conforming' amendments, each of the felony provisions listed in section 1761 (a) 

is amended to make a cross-reference to section 1761. 
315 U.S.C. 77e. 
, 15 U.S.C. 77j. 
• Hi U.S.C. 77h • 
• 15 U.S.C, 77q (n). 
T 15 U.S.C. 77q(b). 
• 15 U.S.C. 77w. 
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!i registration statement or the nonexistence of a stop order indicates 
a finding by the Commission of the truth and accuracy of the registra
tio11 statement or an indication of the merits of the registration state
ment. Under section 24,!J a willfnl violation of a provision of the 
Act or the rules and regulations under it, is 'a five-year felony, with 11 

maximum fine of $10,000. In addition the "willful making of an untrue 
statement of a material i'act ill a registration statement filed under the 
Act or omission from the registration statement of a material fact 
1'equired to be stated in it 01' necess!try to make the statements in it not 
misleading is also pnniRhable by up to five years in prison and a fine 
of up to $10,000. 

The Trust Indenture Act of lDS!:) IU safeguards the purchasers of 
debt securities by requiring the registration and qualification of trust 
indentures for public offerings of debt securities in the aggre~ate 
amount of one million dollars or more. Under section 306(a),11 It is 
unlawful to use the mails or a means of transportation or communica
tion in interstate COlllll1er('e to sel1 a secu.rity not registered under the 
Securities Act of IDSU and to which the subsection a1?plies, unless the 
security is issuetl under an indenture and an applicatIOll for qualifica
tion is effective as to the indentUl'e. Under section 306(b),t2 it is un
lawful to use the mails to transmit a prospectus relating to such u 
security unless the prospectus contains the information prescribed ill 
rules and regulations of the Commission to be disclosed 'as to an 
analysis of specified provisions of the indenture, or to sell 01' del i \'e)' 
securities after sale unless the required information is attached or pre
cedes the del i very 01' sale. Section 306 (c) 13 prohibits the offer fOI' 
sale of unregistered secl1l'ities for which 110 registration statement has 
been filecl 11nl('ss there is an indentUl'(, and an application for (jualifica
tion has been filed as to the in(lent111't" or where the application is the 
subject of a. refusal orcler 01' a stop order or, prior to (jualifica.tion. 
public proceedings. 01' examination by the Commission under section 
:107 (C).14 S('ction ~24 of th(' Act 1" prohibits a person offering, selling. 
or issuing a security from falsely representing that action OT' fa.ilU!'(' 
to act of the Commission indicates the approval of the Commission to 
II trustee) indenture. 01' security, 01' falsely representing that action 01' 

inaction of the Commission with regard to a statement. or report filed 
with or examinecl by the Commission inclicates the truth and accuracy 
of the statement or report. Under section 3~5,lG it is a five-year felony 
with a maximum fine of $10,000, ,yilliully to violate a provision of the 
Act, or 'u. rule, regulation, or order issued thereunder, 01' willfully to 
make an untrue statement in an application, report, or document filed 
or required to be filed under the Act, or omit 'a material fact required 
to be stated or necessary to make the Rtatements not misleading. 

The Securities Exchange Act of 1934 17 expands the coverage of 
the Federal securities laws to regulate trading on national securities 
exchanges and over-the-counter mal'kets.18 The Act creates numerous 

&15 U.S.C. 77x. 
,. 1n U.S.C. 77nnn et .qeq. 
1115 U.S.C. 77fff(a). 
12 15 U.S.C. 77fff(b) . 
.. Hi U.S.C. 77tff{c). 
"15 U.S.C. 77ggg(c). 
'"15 U.S.C. 77xxx. 
1·15 U.S.C. 77yyy. 
1115 U.S.C. 78n, at 8eq. 
lB 15 U.S.C. 78b. 



Section 1761. 782 

offenses to accomplish this purpose. Among these are: 19 Section '7 pro
hibits extension of credit for plll'chase of stock in vio}ation of the 
rulesmld regulations of the Board of Governors of the Federal Reserve 
System.20 

and the receipt of such a loan if the loan is prahibited,2l Seution 9 (a) 
describes certain unlawful practices used to manipulate stock prices 
by creating a false impression of the state of the market in a security. 
Section 10 (a) 22 prohibits short sales or employment of stop-loss 
orders with respect to a security registered on a national securities 
exchange in contravention of the rules and regulations of the SecUl'i
tiesJUlld Exchange Commission. Section 10 (b) ~3 prohibits stock manip
ulation ill connection with the purchase or sale of such securities in 
contl'avention of Commission rules and regulations. Rule 10b-5 of the 
rules and regulations issued under the Securities Exchange Act of 
1934 2-l prohibits the use of the mails 01' interstate commerce or n. 
facility of a national security exchange to defraud, to make an untrue 
or misleading statement, or to engage in a deceitful or fraudulent prac
tice in connection with the purchase or sale of a security. Under section 
14 (a) /5 it is unlawful to solicit proxies in contra \'cntion of the rules 
and regulations issued by the Commission. Rule 14a-9 20 prohibits 
false or misleading statements in solicitations for proxies and false 
representation of approval by the Commission of a proxy statement or 
other material relating to proxy solicitation. 

Section 14 (c) of the Act 27 requires that if the management of the 
issuer of securities has not solicited proxies from the holders of those 
securities, it must submit to those holders prior to any annual 01' otl?-el' 
meeting of the stockholders the same material which the managelllent 
would have been required to submit in conjunction with a soliCItation 
of proxies. Rule 14c-6 28 pl'Ohibits raIse or misleading statements in the 
information statements sent to stockholders and false representation 
of approval of an information statement by the Commission. Sect.ion 
16 (a) of the Act. 29 requires the beneficial o"'ner of more than ten per
cent of a registered security, and the directors 'and officers of the issuers 
of such securities, to file periodic reports of the amount of all equity 
securities of the issuer he OW11S. Section 16 ( c) 30 prohibits certain 
short sales of securities by beneficial owners of more than ten percent 
of a security and by the officers and directors of the issuers of equity 
securities. Section 82 (a) 31 pl'odc1es that. willful violation of a pro
vision of the Act (other than section 30A. of the Secmities Exchange 
Act, added by Pnblic Law 95-213 32

) 01' a rule or regulation there
under is a five-year felony, except that a violatiol1 by an exchange 

,. See also, e.g., section [j of the Act (15 U.S.C. 7Se, relating to transactions with un
registered exchanges), section 8 (15 U.S.C. 78h, relating' to restrictions on borrowlug' and 
lending' by exchange members, brokers, amI dealers), and section 9 (b) and (c) (15 U.S.C. 
78i (b) and (c), relating to manipulation of security prices). 

'.15 U.S.C. 78g (c) and (d). 
21 15 U.S.C. 781,\'(f). 
22 15 U.S.C. 78J (a) 
23 15 U.S.C. 78j(b). 
~< 17 C.F.R. § 240.10b-5. 
2.15 U.S.C. 78m (a). 
20 17 C.F.R. § 240.149-9. 
27 15 U.S.C. 78n(c). 
2.17 C.F.R. ~ 240c-6, 
2.15 U.S.C. 78p(a). 
0015 U.S.C. 78p(c). 
31 15 U.S.C. 78ff(a), 
"15 U.S.C. 78dd-l, covered by section 1751(a) (2). 
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is subject to 'a penalty of $500,000 muher than the fine of $10,000 ,rup
plicable to others. A 'Willful and knowing false or misleading material 
statement in an application, report, or document required to be filed 
under the Act or a rule 01' regulation thereunder or in an undertaking 
contained in a registration statement filed under section 15 (d) 33 is 
also a five-year felony, with a violation by an exohange subject to a 
fine of $500,000. 

The Public Utility Holding Company Act of 1935 34 regulates gas 
and electric utility holding companies and the financing of such com
panies. The act provides for a number of criminal offenses designed to 
carry out these purposes. Among these are: 35 Section 12(h) 36 prohibits 
political contributions by registered holding companies. Section 17 
(a) 37 requires that officers and directors of registered holding compa
nies file periodic statements of their holdings of stock in the regis
tered holding company and subsidiaries thereof. Under section 29,38 a 
wmful violation of the Act 01' a rule, regulation, or order thereunder,30 
or the willful making of a materially false or misleadin~ statement in 
an application, report, docmnent, account, or record filed or kept or 
required to be filed or kept lUlc1er the Act or it rule, regulation, or 
order thereunder, is a five-year felony, except that the fine for a viola
tion of section 4 (a) or (b) 40 by a holding company which is not an 
individual is $200,000 rather than $10,000. 

The Investment Company Act of 1940 41 regulates companies 
engaged in the business of investing, reinvesting, and trading in the 
securities of other companieS'. Among the offenses provided by the Act 
are: Section '7 (a) prohibits transactions by unregistered investment 
companies in securities issued by the investment company or by 
another person. Section ~ (b) prohibits transactions by depositors, 
trnstees, and underwriters of unrep:istered investment companies in a 
security of the company.42. Section 7 (c) 43 prohibits the promoter of a 
proposed investment company from using the mails or interstate com
merce to offer for sale, sell, or deliver after sale, in connection with a 
public offering, a preorganization certificate of subscription for a pro
posed investment company. Section 7 (d) H bars the use of the mails or 
interstate commerce by foreign investment companies or a depositor, 
f,rustee, 01' underwriter of such a company, for sales of securities in the 
eompany unless the Commission issues an order permitting registra
tion of the company after finding that the provisions of the Act can be 
legally and practically enforced against the company. Section 17 (a) 45 

prohibits certain transactions such as stock purchases and loans be-

3315 U,S.C. 780(d), which requires the filing of a registration statement by any issuer 
hm'ing total assets of $1,000.000 or more. or at least five hundred shareholders of any 
('Inss of Its stock. 

3"15 U.S.C. 79 ct 8eq. 
35 See also, e.g., section 4 of the Act (15 U.S.C. 79d) relating to transactions by un

registered holding companies and section 9 of the Act (15 U,S.C, 79i) relating to restric-
tions on acquisition of securities or utillty assets or other interests. • 

3<115 U.S.C. 791 (h). 
31 15 U.S.C, 79g(a . 
38 15 U.S.C. 79z-3. 
no A violntion of :tn order under section 11 (b), (d), ,e), or (fl (15 U.S.C. 791, (b). (d)' 

(e). or (f» is not!l. criminnl offense. See 15 U.S.C. 79z-3. 
40 15 U.S.C. 79(1 (a) or (b). 
41 15 U.S.C. 80a-1 ct 8eq. 
40 15 U,S.C. 80a-7 (a) and (b), 
43 15 U.S.C. 80a-7(c). 
"15 U.S.C. 80a-7(d). 
'"15 U.S.C. 80a-17(a). 
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tween persons affiliated 40 with a registered company and the company 
or a company controlled by the registered company. 

Section 17 (d) 47 prohibits an affiliated person with a registered com
pany or an underwriter of such company from acting as principal to 
effect a joint or joint und several transaction with the regIstered com
pany 01:t company controlled by it. Section 17 (e) 48 prohibits receipt of 
compensation, other than salary or wages, for the sale or purchase of 
property by an affiliated person for a registered company, and prohibits 
such pel'son, in acting as a broker, from receiving more than the speci
fied commissions in connection with the sale of securities to or by the 
registered company. Section 21 40 prohibits loans by registered man
agement companies if they are in violation of the investment policies 
of the company or if the recipient of the loan is the controller or under 
common control with the registered eOlllpany. Section 30 (f) 50 makes 
applicable (1) to the beneficial owners of more than ten percent of a 
class of outstanding secnrities issued by a registered closed-end com
pany, and (2) to the onicers, directors, members of advisory boards, 
investment advisors, and affiliated persons of an investment advisor of 
such a company, the provisions of section 16 of the Securities Exchange 
Act of 1934.51 Section i34(b) 52 makes it unlawful for a person to make 
an untrue statement of a material fact, or to omit a material fact, in a 
registration statement, application, report, account, record, or other 
document filed or translJlltted pursuant to the Act. Under section 49,53 
willfnl violation of the Act 01' a rule, regulation, 01' order thereunder 
is a five-year felony, with a maximum fine of $10,000. ""iiVillfully 
makillg rt material false statement 01' omitting a material fact in a 
document filed 01' required to be kept under the Act is also a five
year felony. 

The Investment Advisers Act of 1940 54 is designed primarily to 
protect against conflicts of interest by investment advisers by a regula
tory scheme similar to the Securities Bxchange Act of 1934 scheme 
for registration of brokers. Among the offenses provided by the Act 
are: Sections 206 (1) and (2) 55 prohibit fraud by investment advisers. 
Section 206(3)50 prohibits saIl'S by ill vestment advisers involving 
apparent .conflict of interest wiNlOut disclosure to the client whose 
account is involved :tI1d without obtaining the consent of the client. 
Under section 217,57 :t willful violation of the Act or a rule, regula
tion, or order under the Act, is a five-year felony with a maximum 
fine of $10,000. 

'.rhe Interstate Commerce Act as codified by Public Law 95-473, 
enacted October 17, 1D78, provides that a director, officer, attorney, 

4. The term "affiliated persun" is defined in 15 IT.S.C. 80a-2(a) (3) in terms of the 
amount of voting security heM by a person in nnotlH'r person or vice versa" or the degree 
of common control of the 1wo persons; it alsl) includes an officer, director, partner, 
copartner, or employee of thr other person, or n member of nn ndvlsory board of an 
investment adviser, or n depositor of an Incorpornted Investment company with no board 
of directors. 

41 15 U.S.C, '80a-17 (d) . 
• 815 U.S.C. 80a-17 (e). 
'·15 U.S.C. SOa-21. 
GO 15 U.S.C. SOa-29 (f). 
01 15 u.s.e. 7Sp . 
• 215 U.S.C. 80a-17 (c). 
"" 15 u.s.e. 80a-48. 
'" 15 U,S.C, SOb-l et seq. 
55 15 lJ.l'W. SOb-6 (1) and (2). 
:m15U.S.C.SOb-6 (3). 
61 15 U.S.C. 80b-17. 
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or agent ofa carrier that lmowin~ly agrees to or concurs in an issue 
of securities or assumption of oblIgations 01' lia:bility in violation of 
section 11301, a disposition of securities in violation of an order of 
the Interstate Commerce Commission, or an application not au
thorized by the Commission of the funds derived by the carrier 
through a disposition of securities, or a person that violates certain 
restrictions on officers and directors, shall be fined at least $1,000 
but not more than $10,000, imprisoned for at least one year but not 
morl' than 3 years, or both. 
11. The Ojfe1UJe 

Subsection (a) (1) provides that a person is guilty of an offense if 
he violates section 24 of the Securities Act of 1933 (15 U.S.C. 77x). 

Subsection (a) (2) provides that a person is guilty of an offense if 
he violates section 325 of the Trust Indenture Act of 1939 (15 U.S.C. 
71yyy). 

Subsection (a) (3) provides that a person is guilty of an offense if 
he violates section 32(a) of the Securities Exchange Act of 1934 (15 
U.S.C. 1Sff ( a) ) . 

Subsection (a) (4) provides tJhrut a person is gui1ty of an offense if he 
violates section 29 of the Public Utility Holding Company Act (15. 
F.S.C.19z-3). 

Subsection (a) (5) provides that a person is guilty of an offense if 
he violates section 49 of the Investment Company Act of 1940 (15 
U.S.C.80a-4S). 

Subsection (a) (6) provides that a person is guilty of an offense if 
he violates section 211 of the Investment Advisers Act of 1940 (15 
U.S.C. SOb-11). 

Subsection (a) (1) provides that a person is guilty of an offense if 
he violates se~tion 11911 of subtitle IV of title 49, United States Code. 

l,Vhile the term "person" is defined in section 111 to mean an individ
nal or organization, each of the securities laws the violation of which 
is made an offense by the section covers particular categories of persons1 
and the identity of those persons is not altered by this section. 

The term "violates" is defined in section 111 to mean in fact to enga,ge 
in conduct which is proscribed, prohibited, declared unlawful, 01' made 
subject to a penalty. The use of the term "violates" 'effectively in
corpora;tes all the elements of the offenses (including culpa,bility ele
ments) contained in title 15. Those offenses use the terms "willfully" 
and "willfully and knowingly." These have given rise to conflicting 
interpretations.58 Generally, the courts have not construed the terms 
to require proof that the defendant knew that he was violating the 
law,G9 but have construed them to require proof that 'the defendant had 
some evil purpose or a realization that he was doing a wrongful act. 

"" E.g., United States v. Dixon, 536 F. 2d 1388. 1395-11398 (2d Cir. 1976) ; United states 
v. 2'arvested, 418 F. 2d 1043, 1047 (8th Cir. 1969), cert. denied, 397 U.S. 935 (1970), and 
cases cited therein; United States v. Guster Oharl1tel Wino Gorp., 376 F. 2d 675, 680 (4th 
Cil'.) , cert. denied, 389 U.S. 850 (1967) ; United States v. Peltz, 433 F. 2d 48, 54-55 (2d 
Cir. 1070). cert. denied, 401 U.S. 955 (1971) ; United States v. Sahwcurtz, 464 F. 2d 499" 
508-510 (2d Cir. 1972), cert denied, 409 U.S. 1009 (1973); United Stutes v. Simon, 420 
F. 2d 796, 808-810 (2d Cir. 1969), cert. denied, 397 U.S. 1006 (1970). 

09 Some of the securities laws permit lac!, of knowledge of the existence of a statute to 
be a defense. see 15 U.S.C. 79z-3; 15 U.S.C. 80a--48, or to preclude a sentence of imprison
ment. see 15 U.S.C. 78ff(a). Other securities ofl'enses, llke all others, will be subject to the 
prevailing defense carried forward in section 501, as to mistake of fact or law, under 
which such a mistake will exculpate a defendant only If it negates a mental state required 
for proof of the ofl'ense. 
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By leaving the culpability standards as they are in current law the 
Committee leaves to the ongoing development of the case law th~ ap
propriate definition of "willfully" in the securities laws. 

Under subsectio'1 (b), thp pl'ov i p. iOl'B of section 1346 (c) (2) that 
apply to section 1343 (Making a .False Statement) apply under this 
section if the conduct described in seotion 1343 (a) (1) is a.n element 
of the offense being prosecuted under this section. Section 1346 (c) (2) 
contains a defense of retraction that applies if the defendant retracted 
the false statement within seven days, soon enough that it did not sub
stantially impair, affect, impede, or otherwise influence the outcome or 
course of Hie government matter i.nvolved, and before it became ·ap
parent that the falsification would be exposed. That defense is discussed 
in connection with the offenses in subchapter E of chapter 13, and that 
discussion should be 'consulted here. 

It should be noted that the brief descriptions of the statutes cited in 
subsections (a) (1) throur-h (a) (7), contained in parentheses, are nO't to 
be construed as limiting the scope of application of those enactments.OO 

Except for t.he change in penalty described below, and the clarifica
tion concerning state of mind with regard to a jurisdictional elements, 
the offenses in this section are designed to bring forw.ard the body of 
casp law' under cUJ'1'f'nt statutes Whi.0h for the most part has been 
highly protective of the interests of the investing public.61 

4. Juri8diction 
This section contains no subsection setting forth the extent to which 

Federal jurisdiction attaches to an offense herein. Federal jlll'isdic
tion is therefore governed by the provisions of sectjon 20i (b) (2), 
which adopt the scope of the underlying statutes to which cross
rcference is made. It should be noted that the existing conf1lsion in 
the securities area on the question "hether the offender has to know 
that interstate ·commerce or the mails were used in ·the perpetration 
of the offense 02 will be obviated by the provision of section 303 (d) (2) 
that "proof of state of mind is not required with respect to any matter 
that is solely a basis for federal jurisdiction." 
5. Grading 

The offenses described in this section are graded as 'Class D felonies 
(up to five years in prison). This is genernJly consistent wtth CUl'l'ent 
law, but it should be noted that the securities· offenses in the Interstate 
Commerce Act (49 U.S.C. 11911) carry a prison term for "at. least one 
year but not more than 3 years". 

With two exceptions, the fines for offenses uncleI' this section will 
be as high 01' higher than they are under existing law. The statutes 
now provide $10,000 maximum fines for offenders convicted under the 
securities laws, except that. an exchange convicted under section 32 of 
the Securities Exchange Act of 1934, as amended,G3 is subject to a 

•• }-:pe sprtlon 112 (b)' 
., E.g., S.E.a. v. Oapital Gains Researoh Bureau, Ino., 375 U.S. 180 (1963) ; Unitml Stute.q 

v. Simor" Sllpl'a note !i0: TTnifccl Stutes v. Peltz. 8I1P"U note 60; 7,'rrlVis Y. TJniterl Statcs,. :]47 
l~. 2d 130 (10th Cir. 1957) ; United States v. Wolfson. 405 F. 2<1 779 (2d Cir. 1968), cert. 
denied. 394 U.S. !l46 (1969): United Statps v. Buokner, 108 F. 2d !l21 (2d Cir.), cert. 
denied, 309 U.S. 66!l (1940); Seeman v. United States, 90 F. 2d 88 (5th Clr. 1937) ; 
Unitcd States v. Abrams, lH'i7 F. 21'1 53!! (21'1 Cir.l. rprt denied. 384 U.S. 1001 (1966); 
rhiterl States v. ~fannjng. n09 F. 2d 1230 (9th Cir.) (1974) . 

.. Compare P;-ice v. United States, 200 F.2d 652, 655 (5th Cir. 1953), with United States 
". Attawa1/, 3U F. Supp. 683, 684 (w.n. La. 1962). 

""15 U.S.C. '/811'. 
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$600,000 maximum fine, while a holding company not an individual 
\ybiclt i~: cOllyicted nnder section 2D of the Public Utility Holding 
Company Act. of ID35 (14 is subject to a $200,000 maximum fine. 

Under seotion 2201 of the subject bill, an individual convicted of 
a felony ordinarily \Ymild be subject to a maximum fine of $250,000 
and an organization convicted o:f a felony, to a maximum fine of 
$1,000,000. 

SECTION 1702. MONETARY OFFENSES 

I. In Geneml and Present Federnl Law 
This section caI'l'ies forward the basic reporting and record keeping 

offenses contained in 12 U.S.C. 1730d, 1820b, 1051-W50, and 31 U.S.C. 
1051-1143, enacted together in 1070. The above provisions are designed 
to obtain financial information ann to insnre the keeping of records 
having a "high degree of usefnlness in criminal, tax, or regulatory 
in vestigati OIlS or proceedings." 65 

The statutes were enacted following extensive hearings concerning 
the unavaUability of foreign and domestic bank records of customers 
thought to be engaged in activities entailing criminal or civil liability. 
Under the Act, the Secretary of the Treasury is authorized to prescribe 
by regulation certain record-keeping and reporting requirements for 
banks and other financial institutions in this country. Criminal 
penalties attach only upon violation of regulations promulgated by the 
Secretary.66 

The title 12 statutes contain the general recordkeeping requirements 
for banks and other financial im;titutions. 12 U.S.C. 1820b applies only 
to Federally insured banks and requires that snch banks recorn the 
identities of persons having accounts with them and of persons having 
signature authority over such accounts. It also mandates, to the extent. 
that the Secretary determines by regulation that such records would 
have a "high degree of llsefulnpss," the creation and maintenance of 
microfilm or other reproduction of each check, draft, or other instru
ment received by it for deposit or collection, along with an identifica
tion of the party for whose account it is to be deposited or col1ectcd. 
The above section also authorizes the Secrptary to require insured 
banks to maintain a record of the identity of an individuals who en
gage in transactions that are reportable by the bank under Title II of 
the Act. 

12 U.S.C. 1730d amends the National Housing Act to authorize the 
Secretary to apply similar recorcl1wl'ping requirements to institutions 
insured thereunder. 12 U.S.C. 1053 empowers the Secretary to issue 
regulations applying similar recordkeeping rl'quirempnts to uninsured 
banks and institutions or any person engaging in the business of (1) 
issuing or redeeming checks, money ordt'l's, travelers' checks, or like 
instruments, except as an incident to the conduct of its own nonfinan
cial business, (2) transferring funds or credits domestically or inter
nationally, (3) opcmting a currency exchange or otherwise dealing in 
forl'ign currencies Ot' credits, (4) operating a credit card system, or (5) 
pedOl'ming snch similar, related, or substitute functions for any of 

O' Hi U.A.C. 7!lz-3 . 
.. 31 U.S.C. 1051; 12 U.s.C. 1829(n) (2) ; 11J51(b) . 
.. See Oalifornia Bankers Ass'n v. SlwZtz, 416 U.S. 21, 25-27 (1974). 
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tho foregoing or for banking as may be specified by the Secretary in 
regulations, 

1:3 U.S.C. 1952 authorizes the Secretary to require reports with re· 
spect to the ownership, control, l11l<.lmttnagement of uninsured banks 
and institutions if he determines by regulation that such reports have 
!t "high degree of usefulness" in criminal, tax, or regulatory investi· 
gations 01' pI'oceedinU's. 

The l'eguiati0l1s p::'omulgatcd by the Secretary require the c~pying of 
checks only in excess of $100 that are drawn by the bank 01' Issued by 
it and exempt certain checks such as dividends and payroll checks. The 
J'egulations also require banks to maintain records of the identity of 
each person maintaining a financial interest in each deposit or share 
account opened after June 30, 1972, and to microfilm various other 
financial documents, All financial institutions are required to main
tain a copy of each extension of credit in excess of $5,000 unless secured 
by real property, and to microfilm each request o!' i!lstruction given 01' 
received regarding the transfer of funds 01' credIt 111 amonnts exceed
ing $10,000 to a person, account, or place outside the United States,67 

12 U.B,C. 1957 imposes a maximum five year prison sentence and 
a maximnl11 fine of $10,000 on whoever "wi1lfnlly violates any regula
tion uncleI' thiR chapter (i,e., sections 1951-1959), section 1829b of this 
title, or section 1730d of this title, where the vioIation is committed 
in furtherance of the commission of any violation of Federal law pun
ishable by imprisonment for more than one year." 

The title 31 statutes contain foreign and domestic financial report
ing requirements. 31 U.S.C. 1101 requires anyone connected with a 
transaction involving the transportat.ion of monetary imltrtlments in 
excess of $5,000 into 01' out of the United Stat('s to submit reports. 
The report, as provided by the SeC'retary's regulation, must includ(' 
information as to the amount and form of the instrument, the date of 
I'eceipt and the person from whom it was received. The report must 
also indicate the legal capacity in whirh th(' person fiHng the report is 
acting with I'espect to the monetary instruments transported and the 
origin, destination, anrlro11te of the transportation . 
. The subj:-ct enactments also provide for .cel'tain reports of domes

hc tranf'actlOns where s11eh reports have a hIgh degree of 11sefulness in 
criminal, tax, or regulatory investigations or proceedings. 31 U.S.C. 
1081 and 1082 empower the Secretary to require reports of currency 
tl'ansactions involving the payment, receipt, or transfer of Unitecl 
States cllnency or such other monetary instr11ments as the Secretary 
may specify, and to require them from either'the domestiC' finnncial 
institution invohrecl, the parties to the transD;ction. or both. In the 
implem('nting regulations, the Secretary has r(>ql1ired only t.he finan
cial instit11tions to make reports, limited to each d('posit, n'ithdrawal, 
exchange of currency, 01' other payment or tr.'ll1sfer that involves a 
transaction in cUl'I'ency of more than $10,000. Certain exemptions for 
intrabank transactions and such other exceptions as the Secretary may 
make are afforded. as 

31 U,S.C. 10()9 impose') a maximum five-year prison sentence on 
whoever "willfully violates any provision of this chapter where the 

87 See Id, at 32-34, 
.. See id. nt 37-40. 
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yiolation is (1) committed in fmthcrance of the commission of any 
other violation of Federal Jaw, or (2) committed as part of a pattern 
of illegaJ activity inyolvh1g transactions exceeding $100,000 in any 
lwelve-month period." A maximum fine of $500,000 is also provideLl. 
~. 1'1le Offense 

Subsection (a) provides that a person is guilty of an offense if he 
violates 12 U.S.C. 1957 (relating to records andrepol'ts by uninsured 
banks and institutions, banks insmed by the Federal Deposit Insurance 
Corporation, and institutions insured by the Federal Savings and Loan 
Insurance Gorporatjon) 01' 31 U.S:C. 1059 (relating to records anc1l'e
ports concerning domestic currency transactions, exports alld imports 
d monetary instruments. and foreign monetary transactions). 

This provision brings fonvard unchanged the elements of the offense 
(including jurisdictional GO and culpability 70 elements) in current law. 
The term "violates" is defined in section 111 to mean in fact to engage 
in conduct which is proscribed, prohibited, declared unlawful, or 
made subject to a penalty. ,Vhether a mental state lleed be proved as 
to the fact that the conduct violates the statute or regulation is to be 
determined by reference to the underlying statute and not by section 
303(d) (1) (A). The description in parenthesis of the underlying stat
ute is not to be construed as limiting this scope of application.n 
S. Juriscliation 

This section contains no subsection setting forth the extent to 
which Federal iurisdiction exists over an offense hel'ein. Accordingly, 
Federal jurisdiction is governed by the provisions of S('ctiOll 201 (b) (2), 
·which incorporate the scope of the underlying statutes to which cross 
reference is made . 
. &. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison), consistent with current law. Under section 
2201 (b), the maximum finc> for an offense under this section is $250,000 
if the offense is eommittedl;y an individual and $1,000,000 if the offense 
is committed by an ol'ganization. 

SEOTION 17 G 3. COMMODITIES EXCHANGE OFFENSES 

1. In Geneml and Present Federal Law 
This section incol'porates into the proposed Criminal Code the 

felony provisions of 'I U.S.C. 13(b), (d), and (e), and 12 U.S.C. 61'1. 
No att.empt has been made to modify the defiuition of the offenses. 
Rather, the section is drafted in terms of whoever "violates" the 10re
~oing statutes. Thus. the elements of the oifl'nse as spt forth in current 
law are left intact, but the penalty will henceforth be prescribed by 
this scction, in keeping with the general policy that all scrious otrenses 
ue inclndec1 within title 18. 

7 U.S.C. 13(b) makes it an offense for any person to manipulate 
or attempt to manipulate the price of any comlllodity in interstate 

•• See section 201 (b) (2) • 
•• See section BOB(n) (2) • 
• , See section 112(b). 

51-508 0 - 80 - 51 
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commerce, or for future delivery on or subject to the rules of any con
tract; market, or to corner or attempt to cOl'ller any such cOllll1lodity, 
or knowingly to deliver 01' cause to be delivered for transmission 
through themailsorinintel.st;ate commerce false or misleading or 
knowingly inaccurate reports concerning crop 01' market information 
or conditions that affect tho pl'ice of any commodity in interstate 
C0111111e1'Ce.12 The penalty is up to five years' imprisonment. The terms 
"person," "commodity," future delivery," and "interstate commerce" 
are defined in 7 U.S.O. 2. 

7. U.S.C. 13 (d) and (e) were enacted in 1974 as section 401 of 
Public Law 93-463. Subsection (d) makes it a five-year felony for 
a commissioner of the Commodity Futures Trading Commission 01' 

any employee or agent thereof to participate, directly or indirectly 
in any transaction in commodity futures 01' any transaction of the 
character of an option, privilege, indemnity, bid, oifer, put, call, 
advance guaranty, or decline gunl'anty, or for any such person to 
participate, dil'ectly 01' indirectly, in any investment. transaction in an 
actual commodity. The subsection contains all exception -ror an invest
ment transaction in an actual commodity where the person buys an 
fI.gricultural commodity or livest.ock for use in his own fnl'ming or 
ranching operation or sells an agricultural commodity which he has 
produced ill connection with hls own farming or ranching operation, 
There is also an exception for any transactjon in ,,-hich a person se]]~ 
livestock that he has owned ut least three months, 

Subsection (e) makes it un offense for a commissioner of the (ju!l1-
modity Fntures Trading Commission or any employee or agent thereof 
who, by virtue of his employment or position, acquires information 
",hieh may affect or tend to affect the price of any commodity futures 
or commodity and which information has not been made public t.o 
impart such information with intent to assist another person, directly 
or mdirectly, to participate in any transaction in commodity futures, 
in an actual commodity, or in any transaction of the character of an 
option, privilege, indemnity, etc., as enumerated in subsection (d). 
Subsection (e) also makes it. an offense for any person to acquire such 
information from any commissioner of the Oommodity Flltures Trad
ing Commission or any employee or agent thereof and to U.8e such 
information in any transaction in commodity futures, in an actuaJ 
commodity, or in any transaction of the char'acter of !tn opt.ion, privi. 
lege, indemnity, etc. The muximum penalty prescribed for all the 
offenses in subsection (e) is five years in prison. 

12 U.S.C. 617 makes it an offense for any director, officer, agent, or 
employee of a corporation orgnnizec1 under 12 U.S.C. 611-631 (3.e., 
principally for the purpose of engaging in foreign banking or financial 
operations) to use or conspire to use the credit, funds, or power of the 
corporation to fix or control the price of any commodities traded in by 
such corporution. The penalty is set ut between one and five ye\lrs in 
prison. No reported prosecutions under this statute evidently exist. 
f1. The Offeme 

Subsection (a) provides that a person is guilty of an offense if he 
violat.es: (1) section 9 (b) of the Commodity Exchange Act, as 

l' U.S.c, 13(a) is essentially u theft stutnte applicable to futures commission mprcllants 
an(! Is carrlec1 forwnrd in the proposed Code by a jurisdlctionnl provision In the theft 
offense (section 1731 (e) (19». 
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amended (7 US.C. 13 (b» (relating to manipulation of the price of 
It comlllodity in interstate commerce), or section 9 (d) or (e) of that 
Act (1 U.S.C. 13 (d) or (e» (relating to transactions in commodity 
futures by commissioners, employel's, 01' agents of tlle Commodity 
Futures Trading Commission) ; or (2) the eleventh paragraph of sec
tioll ~5 (a) of the Act of December 23, Itl13, as added by the Act of 
December 2·1,1919 (12 U.S.C. 611) (relating to the prohibition on the 
lise of corporate funds to m:mipnlute the pI"ice of n, commodity by an 
agent of a corporation organized to do foreign banking). 

The word "violates" is defined in section 111 and means in fact to 
engage in conduct which is proscribed, prohibited, declared unlawful, 
or made subject to a penalty. Hence, the precise elements contained 
in 7 U.S.C. 13 (b), (d), and ( e), and 12 US.C. 611 (including culpa
bility requirements) constitute the offenses described in this section. 
·Whether a mental state need to be proved as to the fact that the con
duct violates the statute or regulation is to be determined by reference 
to the underlying statute and not by section 303(d) (1) (A). The brief 
descriptions of the incorporated sections of titles 7 and 12 in paren
t.heses are not to be construed as limiting the scope of application 
thereof.73 

3. bl/risdiation 
This section contains no subsectjon setting forth the jurisdiction. 

Therefore, Federal jurisdiction is governed by the provisions of sec
tion 201 (b) (2), which incorporates the scope of the statutes "violated". 

4. Grading 
An offense lmder this section is graded as a Class D felony (up to 

five years in prison). This preserves the current felony status of the 
offenses. 

SECTION t 764. ANTITRUST OFFENSES 

1. In General and Present Federal Law 
This section incorporates into the Federal Criminal Code the felony 

provisions of 15 US.C. 1, 2, and 3. No attempt has been made to alter 
the content of the offenses. Rather, the technique used, as in the preced. 
ing section, was to draft the offenses in terms of whoever "violates" the 
underlying statutes, thereby preserving the elements of the offenses 
as fashioned by the Congress and by the courts through a wealth of 
judicial interpretation. 74 

15 U.S.C. 1 makes every "contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce among 
the several States, or with foreign nations" illegal,75 The final sentence 
of section 1 provides that every person who shall make any contract or 
engage in any combination or conspiracy declared bv sections 1 to 7 
(15 US.C. 1-7) to be illegal·6 is guilty of a felony punishable by up 
to three years in prison and a maximnm fine of $100,000, except that; 
in the case of a corporation, the maximum fine is $1,000,000.77 

73 See section 112 (1J). 
7' See, e.g., United States v. United States Gypsum 00., 438 U.S. 422 (1078). In the 

conforming amendments the final sentences of 15 U.S.C. 1, 2, and 3 are each amended so 
as to make a cross·reference to section 1764. 7. A complex exception, involving a proviso and a proviso to the proviso, exists with 
~~::g~cotdl{'~S. contracts or agreements prescribing minimum prices for the resale of 

.0 Only sections 1 through 3 define acts that arc illegal. 
77 See P.L. 03-528, December 21, 1074, whi~h increased the offenses in 15 U.S.C. 1, 2, 

and 3 to their current levels. Formerly. the offenses were misdemeanors carrying a maxi· 
mum one·year prison sentence and a fine of $50,000. 
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15 U.S.C. 2 makes it an offense for any person to monopolize, attempt 
to monopolize, or combine or conspire to monopolize any part of the 
trade or commerce among the several States, or with foreign nations. 
The penalty is identical to that in section 1. 

15 U.S.C. 3 decla,res every contract or combination in form of trust 
or otherwise, or conspimcy, in restraint of trade or commerce in any 
Territory of the United States or of the District of Columbia, or in 
restraint of trade or commerce between any such Territory and 
another, or between any such Territory and any State or the District 
of Columbia, or with foreign nations, or between the District of 
Columbia and any State or foreign nation, illegal. The penalty is the 
same as that prescribed in section 1. 

2. The Offewe 
Subsection (a) provides that a person is guilty of an offense if he 

violates section 1,2, or 3 of the Sherman .Act (15 U.S.C. 1, 2, 3) (re
lating to agreements in restraint of trade and monopolizing trade). 

The term "violate" is defined in section 111 to mean in fact to engage 
in conduct that is proscribed, prohibited, declared unlawful, or made 
subject to a penalty. Hence. this section carries forward the precise 
elements (including culpability elements) contained in the sections 
referred to. Note that, under section 1004 (b), the offenses set forth in 
ehapter 10 (Le., criminal attempt, criminal conspiracy, and criminal 
solicitation) are inapplicable to an offense under this section. The 
purpose of this provision is to retain the present scope of the antitrust 
offenses, without the dramatic changes in this specialized area that 
wonld be created through application of the offenses in chapter 10. 
The Committee concurs in the observations in a published article,78 
that application of the chapter 10 offenses to this section would be 
inappropiate in that it would both destroy the valuable body of case 
law as to a.ttempt and conspiracy that has been developed over nearly 
a century in the antitrust field and would add to the current, delicately 
balanced statutory scheme in 15 U.S.C. 1, 2, and 3 a solicitation offense 
that is not justified on grounds of public policy . .Accordingly, the Com
mittee has made an exception to the general policy of uniform appli
cation of the chapter 10' provisions so as to preserve the precise con
tours of the present antitrust crimes. 
3. Jurisdiction 

This section contains no subsection setting forth the extent of juris- . 
diction. Therefore, Federal jurisdiction is governed by the provisions 
of secton 201 (b) (2), which incorporates the scope of jurisdiction of 
the statutes "violated".79 

4. Grading 
.An offense under t,his section is graded as a Class E felony (up to 

two years in prison). This essentially preserves the present penalty 
levels applicable to 15 U.S.C. 1, 2, and 3, as enacted by Public Law 
93-528. 

78 Reform oj the Fefleral Oriminal Law: A majo,' ohange in Oriminal Antitl'llst LiabiUty, 
Mark Crane. Antitrust Bulletiu 403. 400-506 (1074). 

70 United States v . . 4.l1Iminum 00. of Amerioq, 148 F.2d 416, 443-455 (2d Clr. 1045), 
holding that extraterritorial jurisdiction exists over these offenses. 
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OHAPTER 18.-0FFENSES INVOL,VING PUBLIO ORDER, 
SAFETY, HEALTH, AND WELFARE 

This chapter is divided into seven subchl.l.pters. Subchapter A covers 
organized crime offenses; subchapter B covers dru tY offenses; sub
chapter 0 covers explosives and firearm offenses; subcl\apter D covers 
riot offenses; subchapter E covers gambling, obscenity, and prostitu
tion offenses; subchapter Ii' covers public health offenses; and sub
chapter G covers miscellaneous offenses. 

SunCHAl'TER A.-ORGANIZED CRIME OFFENSES 

(Sections 1801-1807) 

The activities of organized crime are presently subject to prosecu
tion under a broad range of Federal crimiuallaws. 'With the exception 
of a few statutes, however, these Federal laws have been dl:afted and 
applied so as to reach all dolatol's, irrespective of their organized crime 
connections, and are not aimed solely or even primarily against organ
ized crime. The reasons for this are probably historical; the basic 
Federal criminal laws were enacted wel1 before the existence of highly 
organized crime was perceived. More recently, however, a growing 
aW!trelless of the impact of or~unized criminal activities in the United 
Stutes and of the inability of ;:;tate and local law enforcement officials 
to control organized crime has resulted in the enactment of significant 
Federal criminal legislation focused at the activities of organized 
crime and the problems involved ill detecting, prosecuting, and punish
ing its members.l 

P['obably the most heavily relied upon provision in Federal criminal 
(n,w for dealing with organized criminal activities is the conspimcy 
statute, 18 U.S.a. 371, which ma.kes it a crime, punishable by a maXl
mll.1U term of imprisonment for nve years, to conspire "to commil; any 
offense against the United States, or to defraud the United States." 2 

[n ttddition to this statute, title 18 contains a number of prohibjtions 
against activities commonly as lOciated with members OT organized 
crime, such as gambling (18 U.S.O. 1084, 1301, 1511, 1953, 1955), loan
sharking (18 U.S.O. 891-894), prostitution (18 U.S.O. 2421-2424)! 
interference with commerce by robbery or extortion (18 U.S.O. 1951), 
interstate travel in aid of various racketeering enterprises (18 U.S.O. 
1952), and infiltration of legitimate business (18 U.S.O. 1981-19(8). 
Unlawful trafficking in narcotics, also c0nsidered to be an important 
organized criminal activity, is subject to prohibitions contained in 
title 21 (21 U.S.O. 841, et 8eq.). Other kinds of organized criminal 
activity proscribed by Federal law include bribery (18 U.S.O. 201. 
224), conterfeiting (18 U.S.O. 471-4'(4), hijacking (18 U.S.C. (59), 
interstate transpol'tatioll of st.olen property (18 U.S.O. 2314, 2315), 

I S~e genernlly Finn 1 Report. pp. 2R7-290; Working Papers. pp. 382-384. 1317-1:118. 
• Particular stututes wlll be dl~cusijed In more detuil In cOllnectlon with the sections ot 

this subchapter te. which they relate. 

(793) 

"---------------------------~----- -



Section 1801. 794 

dealing in pornography (18 IT.S.C. 1461-1465), unlawful activities 
with I'espect to lahor unions and pension and welfare funds (18 U.S.C. 
664,195'.1:; 2U IT.S.C. 18G), bankruptcy, mail, and wire fraud (18 U.S.C. 
152, 1341, 1343), trafficking- in contraband ciga rettes (18 U.S.C. 2341-
23:1:6), and obstruction of Federal law enforcement (18 U.S.C. 1501-
1510). 

In 196'7, t.he President's Task Force on Organized Crime concluded 
that t.hen CUl·!·llllt. Federal and State criminal laws were ~'reasonably 
adeql1at.e" to deal wit.h organized crime. Since thn..t time, however, 
thm'e has uelm enacted additional legislation, both substanti ve and 
proceduml in nature, designed more fully to combat organized crime 
activities. 

The most Si~l1ificant snch snbstantive provisions are 18 U.S.C. 1961-
1963,n 18 U.S.v.1511,4 and 21 U.S.C. 801-966 (chapter 136 of title 21).11 

Sections 1961-1063 of title 18 were designed~{) meet the growing 
problem of the infiltration of businesses and government by organized 
crime elements. In general, the sections make punishable the invest
ment of organized crime funds in businesses engaged in, or the1lCtivities 
of which affect, interstate or foreign commerce, or the acquisition or 
maintenance of an interest in, or participation in the conduct of, such a 
business by means or certain racketeering :let.i vit-ies. 

Section 11>11 or title 18 makes it an offense to conspire t.o obstruct 
State or local law cnforcement with intent. to racilitate an illicit 
gambling business. 

Clw.pter 13 of tit.le 21 deals comprehensively with t.l'afficldnCT in nar
cotics and other dangerous drugs and pro.vides severe pen~ties for 
offenders engaged in the drug traffic as a continuing criminal 
enterprise. 

To strengthen In w enforcement agencies in combatting organized 
crime, Congl'Css also recently enacted several procedural and sen
tencing SI;atutes. 

18 U.S.C. 3331 provides for the creation of special grand juries 
periodically in judicial districts having more t.han four million in
habitants and elsewhere as the Attorney General, his Deputy, or des
ignat(>d Assistant certifies is necessary. 

18 U.S.C. 35·03 provides for the taking of depositions to preserve 
t(>stimony in cases ngainst persons believed to have participated in 
organized criminal activity.o 

18 U.S.C. 351f> pt'oddcs for' the imposition of severe sentences (up to 
twenty-five YdlU'S in prison) for organized crime offenders (and. ot~lers) 
whrre the public ca.nnot hn adequat.e1y prot(>cted under ordmary 
sent.encing standards. A similar ilangcrolls special offender provision 
limited to drnq offenders is fmmd in 21 n.S.C. 849. 

The Commil.tee considers that, with the exception of the dangerous 
special offender sentencing provisions which wiU be superseded by the 
wholly revam])ed sentencing system contained in the bill. there. is 
definitely a ne~d to perpetuate the broad range of Federal substantIve 
and procedural statutes currently available Tor prosecuting organized 
criminal activities. In the main, such provisions are continued in other 
parts of the pllOposed new Federal Criminal Code (e.fr., sections 1002 
(Criminal Conspiracy), 1841 (Engaging in a Gambling Business), 
"~'ltle IX of the OrganIzed CrIme Control Act ot 1970. P.L. 91-M.i2. 84 Stat. 941 . 
• TItle Vln of tl e Organized CrIme Control Act of 1970. P.L. 91-452. 84 Stat. 936. 
Il'rltle II of th ~ Comprehensive Drug Abuse Prevention and Control Act, P.L. 91-1113, 

84 Stat. 1245 . 
• See United 81.lte8 v. Kiltg. 552 F.2d 833. 838-844 (9th Clr. 1.976). 
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1843 (Conducting a Prostitution Business), 1811 (Trafficking in an 
Opiate), 1721 (Robbery), etc.). This subchapter in addition brings 
forward certain offenses primarily or exclusively directed at organized 
crime. Thus section 1802 (Racketeering) carries forward 18 U.S.C. 
1962 (b) and (c); section 1803 ("Washing Racketeering Proceeds) 
carries forward 18 U.S.C. 1962 (a); section 1804 (Loansharking) 
,vould replace most of chapter 42 of title 18 (18 U.S.C. 891-896) ; 
section 1805 (Facilitating a Racketeering Activity by Violence) is 
intended to cover parts of present 18 U.S.C. 1952(a), the so-called 
Travel Act; and sectjon 1806 (Trafficking in Contraband Ci~rettes) 
bring's forward the offenses in 18 U.S.C. 2344, enacted by vongress 
in 19'78. 

Beyond this, however, the Committee believes that leadership of an 
organized crimina] syndicate should be made specially punishable. As 
has been seen, present law attempts to accumplish this result by use of 
special dangerous offender sentencing provisions applicable to organ
ized crime leaders. This general approach was followed by the N a
tional Commission and S. 1, as originally introduced in the 93d Con
gress. However, for various reasons, including the considerable legal 
and practical difficulties in utilizing the dangerous special offender 
statutes 7 as well as the development in this Code of a new sentencing 
guidelines system that is expected to function as an effective substitute 
for such laws, the Committee, as noted earlier, has determined not to 
retain those statutes. In their stead, the Committee has concluded that 
further protection of the public is needed in the form of a new offense 
aimed strictly at the various types of leaders of organized crime activi
ties, which offense would carry an appropriately severe pcnalty.H 
Utilization of this statute (section 1801 (Operating a Racketeering 
Syndicate)) in any given case would preclude resort to the special 
dangerous offender sentencing provisions, and 'viae versa. 

SECTION 1801. OPERATING A RACKETEERING SYNDICATE 

1. In Generrit and Present Federal Law 
As indicated, this section has no counterpart in present Federal 

law and is patterned after section 1005 of the National Commission's 
Study Draft. The offense consists of operating a racketeering syndicate, 
a term defined to mean, in essence, a group of five 01' more pel'sons who 
engage on a continuing basis in any of enumerated racketeering activ
ities other than illegal gambling or prostitution. 

In order to illuminate the reasons for the Committee's decision to 
include this offense in the proposed Federal Criminal Code, it is useful 
to examine in more detail the approach to organized crime offenders 
embodied in the proposals of the National Commission's Final Report. 
Basically the recommendations there consisted of a variation of the 
dangerous special offender concept recently added to current law. 
Under 18 U.S.C. 3575, as previously noted, a dangerous $pecial offender 
may be sentenced to imprisonment for a term of up to twenty-five 
years, so long as the sentence is "not disproportionate" to the sentence 

7 See, e.g., United States v. Neary. '5>52 F.2d 1184 7th Cir. 1977) ; United States v. Dltal'di, 
520 F.2d 123 (8th C'ir. 19'i5) ; UnitelZ Stutes v. Kelly, 519 F.2d 251 (8th Cir. 1975) ; United 
States v. Bailey, 537 F.2c1 845 (5th Cir. 1976) . 

• 'l'his approach was recommended by S. 1400, as well as In the Study Dratt ot tbe 
National Commission, section 1005 ; see also Final Ueport, § 3202, Comment, p. 290. 
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otherwise authorized for the offense. Under section 3202 of the Final 
Report, by contrast, a dangerous special offender coutd. be sentenced. 
to imprisonment for a term within the upper range of the authorized 
sentence of his felony (e.g., for a Class A felony, he could receive 
twenty to thirty years).9 

It can be 11I'gued in support of this approach (which was also 
substantially adhered to in S. 1, as originally introduced in the 93d 
Congress) that: (1) factors wat'l'anting imposition of penalties more 
severe than ordinary l'elate to the treatment of offendel's more than to 
substantive criminality; (2) the sentencing process is considerably 
more flexible I'egal'cling proof than is the convicting process; and (3) 
consideration of all the organized crime aspects of a case can be given 
more readily in tho sentencing process than during a trial on the 
merits. 

The competing arguments are that: (1) the special offender sentene
ing provisions al'e complex and difficult to implement; 10 (2) it can be 
expected that organized crime figures will be treated somewhnt more 
severe1y than others without the need for special legislatjon; (3) 
organized crime offenders should be punished with "disproportionate" 
se"erity, anel that is more properly accomplished under specific stand
ards defined by the Congress, after trial and conviction in the tradi
tional manner; and (4) making organized crime leadership a distinct 
Federal offense subject to severe punishment attacks the problem di
r('c.tly and wouM likely have it greater deterrent effect. 

The Committee deems the latter arguments more weighty and, as 
noted above, has concluded tllat a superior approach is to make leader
ship of organized criminal operations a distinct offense. Through 
guidelines the Sentencing Commission established by the Code will, 
it is anticipated, make leadership in an organized criminal enterprise 
a circumstance warranting the imposition of a sentence in the upper 
range permitted by law. In that way, society will be afforded alterna
tive means for deterring and punishing organized criminal activities 
!md experience with each approach will be available to inform a future 
decision whether one or the other technique should be modified or 
abandoned. 

The need to plmish leadership of an organized criminal syndicate 
stems from the increased danger posed by such organizations. How
ever serious may be the individual crimes committed by organized 
criminal elements, it is clear that the overriding threat to the commu
nity lies in the existence of a continuing criminal organization. More
over criminal syndicates typically ure operated so that leaders are well 
insulated from the crimes involved in day-to-day opei·ations. Conse
quently, the syndicates and their bosses remain largely unaffected and 
unimpaired even when certain members' crimes are met with successful 
prosecution. Such considerations, in the view of this Committee, 

• The definition ot "dilDgerous speclnl olrender" Included two types of persons not 
covered by existing law: (1) n mentally nbnormal person whose felony Is committed as an 
Instnnce of nggresslve behavior wllh heedless Indltrerence to the consequences of such 
beluw\ol': Rnd (2) n per~on who mnnlfests special dangerousness by using a firearm or 
destructive device In the commission of the oll'ense or tlIght therefro·m. In all probability. 
nptthpr of thPRP o(I(lItlonal cntel:OrieN would Indulle or/Zanlzell crimp Ipn.dpTA. 

,. Indeed. so difficult to satlsf.\· nre the criterIa contained In 18 U.S.C. :l1i7i'i that t11e pro· 
visions of thnt stntute hn\'e seldom been sIlcce8sfullv Invoked by the governmpnt ~lnce Its 
ennctment In 1970. Se~ ra~es cited In n~te 7, sut,·ra. The extent to whl-ch utilization of these 
prO\'lslons might as a practical matter be inhibited was not. of course. apparent to the 
draftsmen of the National CommissIon, whose FInal Report was published only a few 
months after 18 U.S.C. '3'575 became law. 
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strongly support the concept of this section that operating an orga
nized criminal syndicate should be a Federal offense in and of itself. 
To be sure, proving the offense will doubtlessly (as it should) be diffi
cult. But the Committee does not anticipn.te that the practical prob
lems will be insuperable. And, when organized crime leadel'S are faced 
v"ith imprisolUnent for up to twenty years because of their posi
tion of leadership-i.e., when they are made to risk more than just a 
possible sentence for conspiracy to commit much lower graded felon
ies-then it may be that such persons will balk at creating or par
ticipating in highly organized criminal enterprises. That, at any rate, 
is one of the benefits which it is hoped will result from the enactment 
of this section. 
$. The Offem8 

A. Element8 
Subsection (a) provides that a person is guilty of an offense if he 

"organizess owns, controls, manages, directs, finances, 01' otherwise 
participates in a supervisory capacity in a racketeering syndicate." 

This section is designed to reach the entrepreneUl'S in a crime syndi
cate, those who direct or finance its operations in a general way, and 
the leaders and deputy leaders on a day-by-day basis (including any 
corrupt public servants). It is also intended to encompass lawyers, 
accountants, and others who furnish managerial assistance. This sec
tion does not, however, embrace mere employees and "enforcers"
gunmen and thugs who carry out orders but who have no voice in the 
management of the syndicate nor any supervisory duties.ll 

The term "racketeering syndicate" is defined in section 1807 (g) to 
mean a group of five or more persons who, individually or collectively, 
engage on a contiIming basis in conduct constituting racketeering 
activity, other than racketeering activity consisting solely of conduct 
constituting a felony under section 1841 (Engaging in a Gambling 
Business) or 1843 (Conducting a Prostitution Business) or under the 
law of a ~tate relating to engaging in a gambling business. 

Several aspects of this definition deserve explication. The word 
"group" is defined in section 111 to mean, inter alia, an association of 
persons, whether or not a legal entity. Hence the word "group" imports 
11 requirement that the persons comprising the syndicate be associated 
in some manner, such as by common O"oals, sharing in profits, or other
wise mutually deriving pleasure or benefits from the enterprise. For 
example, five or more smugglers who were not associated but inde
pendently plied their "trade" would not be a "group." If, however, the 
smugglers agreed to pool their profits or resources, coordinate their 
activities, or to act in concert or cooperation, they would constitute a 
group. The term "group" is abo meant to encompas.." an association of 
persons in which not all engage in the sallle kind of racketeering activ
ity. This is made explicit by the phrase "individually or collectively." 
Thus, tt group of persons associated, e.g., for profit would come within 
the definition of "racketeering syndicatr -, even if each engaged in a 
different kind of illicit conduct falling ,1 .~, ;in the definition of "racke
teering activity." This enables the sectio:u to cover the situation, not 

USee Worldng Papers. p. 383. This section Is fur more definite nnd cleur In Its coverage 
thun the New Jpr~ey "gnngstpr" stntute declared unconstitutional on vagueness grouDl]ij in 
Lallzetta v. New Jer8.ey, 306 U.S. 451 (1939). 
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uncommon in a large criminal ol'ganization~ where some individuals 
are involved in loallsharking~ others ill gambling, still others in nar
cotics offtmses. etc.12 

The group iuust engage in racketeering activity "on a continuing 
basis." \-\That constitutes a contiuuing basis will depend 011 the circum
stances and no doubt will be the subject or jlldicinl interpretation. The 
Committee intends that the concept not be cOllstl'llcd ill terlllS of a fixed 
interval such as thirty days,t3 but that it depend upon the nature of the 
illicit activity being conclUded. For instance, It group of I?CI'SOllS that 
cngaged in complex narcotics importation tl'tlmmctions mIght require 
s(\\"el'al months to consumm:lte the offenses, (and hcnce conlunot, until 
then, be said to be engaged in conduct constituting mcketeering activ
ity on a continning basis), whel'C!ls a gl'onp forlllcd to pcrform a sel'ies 
of bank robberies in the COlll'SC of only a fcw days might well be re
garded as engaged in such type of l'acimtC(wing activity on a continu
ing basis. Viewed in this light, the ComllIittce believes thnt the con
cept of engaging in condl1ct on a "continuing basis," while necmlsal'ily 
somewhat imprecise, is definite enough to give udequate ' .... urning to 
potential violators of the condnct pl'ohibitedY An example of compa
rable 1egislation is 18 U.S.C. 1952, which uses the phrase "business en
terprise." The phrase has been sustained against vaguenE:>SS challenge.1s 

There would seem little difference in terms of preciseness between the 
notions of engaging in conduct 011 a "continuing basis" and engaging 
in a "business enterprise." 10 

The term "racketeering activity"-which is a constituent of the defi
nition of "racketeering syndicate"-is defined in section 1807 (£). The 
definition has three rliRtinct branches. The fit'st consists of the enumera.
Hon of forty-foUl' felonies under this proposed Coele-types of con
duct deemed most characteristic of organized criminal activity, such 
as trafficking in narcotics and other dangerons drugs,l r bribe'ry and 
graft, murder, kidnapping, arson, extortion, blackmail; loansharking, 
bankruptcy fraud, c01.Ulterfeiting, smuggling, firearms violations, dis
semination Ior profit of obscene material, criminal infringement of 
a copyright and so forth.lB The second branch consists of condnct 
constituting a felony under 11 State statute relating to mnrder, kid
napping, arson, robbery, burglary, bribery, extortion, theft, traffick
ing in stolen property, trafficking hl narcotics or other dangerous 
drugs: 01' engaging in a gambling business. This is derived from 
part of the definition of "racketeering activity" in 18 U.S.o. 1961 

,. NotwlthRtnndlng thnt tht' of!'t'nRP hpre rl'IlUlrPR nt lpnRt flve pArtlclpnntR In thp nm1er
lying "group." thp Commlttpp Intentls thnt till' lll'nl'rnl conl'!plrncy Rrrtlon (1002) h(> 
ilppmPll npplfrnhlp to nn ngrppmpnt. P.g .. hl'twPt'n Jp"R tllon tlvP pPl'SOnR to form n rrhnlnnJ 
synrllrntp. Compnl't' "('('tlon 1841 IFlng'ng'lmr In n Gnmhllng BIIRlnPRR) nnd thp rIIRrllRRlon 
of tnt' slmllnr IRRlle there Involving tile ilt'flnltlon of "gnmbllng bnslness": see nlAo 18 
U.i'I C. ll1iif'i nnn '''11171'171 v. rrnifpr/ Rtf/fe .•• 420 l1.i'I. jiO 11!17i'i). 

1., UnIt's!!. of ('ol1rsp. Rll('11 n conRtl'nrtlon Is npcrRsnry In o1'llpl' to I'pnill'l' the Rtntl1tc Im
I1l'P!!'nnhlp to vng'l1pnPRS nttnck. cr. UlIftl1d StateR v. Thfrt/l-Seven PhotOQr"pTIR. 402 U.R. 
Rlla. a1l7- a74 11!171l 

14 See sURtqinln!!' thp nhrnsc "rontlnnl"!!' rrlmlnnl entp,."rlse" In 21 n.F:.c. 848. TTniterl 
Fit"t"" v. M"nfrpr/I. 4RI! F.2i1 f'iRI!. 002-00a 12<1 Clr. 1117a), ""rt. 11pnlpr1. 417 rUt OaR 
(1914); United States v. KirT" oM F. 2<1 1262. 1277 (8th Clr. 1976), and cases cited 
thpl'P·n. 

15 Tlnifell State.s v, Cnzzetti, 441 F. 2d 344, 348 (9th Clr. 1971). 
16f'f. nlRo FP"tlonA 1R41 nnrllR43. 
17 See 21 U.S.C. 848. punIshIng a "continuing crlmlnnl enterprise" InvolvIng controlled 

~uhQtnn(tpq 

18 Sl.'e Workln'" Pnpers. pn. BR3-3M. Tile Inr1n.ton OF till.' pommp"plnt rli.FPmlnntlon of 
ohsppnltv nnd prlmlnnl inFrin(!Plllf'nt of n cOTl\'rl",ht ofl'pn.PA in "rnr1,prpprin(!" i. l1PW nnrl 
rpi1pcts tIm pxppril.'ncp ot the Deportment of Jnsticf' incllcnting the Increnslng Invol,'e
ment of organized crime In these areas In the pnst few years. 
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(1), which covers, in subparagraph (A), "any act or threat involv
ing mnrder, kidnapping, gambling, arson, robbery, bribery, extor
tion, or dealing in narcotic or other dangerous drugs, which is 
chargeable under State law and punishable by imprisonment for more 
than one year." These State offenses (to whkh the Committee has 
added theft and trafficking in stolen property) have also been selected 
because of their common association with organized criminal activity.19 
The third branch of the definition specifically brings forward con
duct defined as "racketeering activity" in former 18 U.S.C. 1961 
(1) (B), (C), or (D). Those subparagraphs, in combination, con
tain a list of offenses comparable to those enumerated in the 
first branch of the instant definition. The purpose of including 
tlhem here is ·a prophylactic one-i.e., to insure that violations 
of those pertinent oil'enses that occur between October 15, 1970 
(the date of enactment of the Organized Crime Control Act of 1970) 
and the effective date of the llew Federal criminal Code may be used 
as the basis ·for a prosecution and conviction under section 1801. Such 
use of a prior violation would not cOllstitute em post facto punishment, 
provided the government shO\\'ed that the defendant had cont.inned 
after the effective date of this proposed Code, to be the organizer, 
owner, etc., of a "racketeering syndicate," as defined above.20 

As previously mentioned, the definition of "racketeering syndicate" 
excludes racketeering acti vit.y "consisting solely of condnct constitut
ing a felony nuder sections 1841 (Engaging in a Gamhling HlIsilll'ss) 
or 1843 (Conducting a Prostitution Business) or nnder the law of l\ 
State relating to engaging in a gambling bns~ness." As may now be 
seen, the references are to offenses set forth 111 the first and second 
branches of the definition of "l'Ilcketeering activity." The reason for 
their exclusion in this context is that those offenses already are drafted 
so as to punish persons \\"ho playa snpervisOl'Y role in t.he opel'lltion of 
a gambling or prostitution business; to apply the further severe pen
alties of this section to such activities would in effect amount to pyra
miding of punishment and was deemed inappropriate. 

B. OUlpaoility 
The conduct in this offense is organizing, owning, controlling, etc., 

a syndicate. Since no culpability standard is specifically prescribed, 
the applicable state of mind that must be shown is at least "knowing," 
i.e .. that the defendant was aware of the nature of his actiol1s.21 

The fact that the syndicate was a "racketeering syndicate" as defined 
in section 1807 is an existing circumstance. As no culpability level 
is designated in this section. the applicable state of mind to be proved 
is, at a minimum, "reckless," i.e., that the defendant was aware of but 
disregarded the substantial risk that the syndicate was of the pro
hibited type.22 

3. Proof 
Subsection (b) provides that proof that a person has shared in 

tl1e proceeds from a racketeering syndicate to the extent of $5,000 or 
" See Hearings. p. 8614 (testimony of G. Robprt Blnkey). 
2Il United States v. Oam1lanr7/e. 518 F. 2[1 3ii2. 364-1!65 (9th Cir.). cert. denied. 423 

U.S. 1050 (1975) ; cf also United StateR v. Wechsler, 1!92 li'. 2d ~44, :.J4G-R47 (4th Clr.). 
cert. denied, 392 U.S. 9:.J2 (1I)G8); United States v. Smith, 464 F. 2d 1129, 1132-1135 
(2d Clr.), cert. denIed, 409 U.S. 1023 (1972). 

"See sections 303(b) (ll and 302(b) (1). 
22 See sections 303(b) (2 and 302(c) (1). 
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more in any thirty-day period constitutes prima facie evidence that the 
person has ol'ganized, owned, controlled, managed, dh·ected., financed, 
0[' otherwise participated in It supervisory capacity in such syndicate. 
This provision is designed to obviate what otherwise might be insuper
able problems of proof wit.h respect to a defendant's role in a criminal 
syndicate. The Committee considers that the provision merely gi ves to 
the evidence its natural force since it would be highly unlikely that a 
person who shared to the extent of more than $5,000 from the proceeds 
of a criminal syndicate would not have some leadership role within 
the organization. 

The provision is not intended to reach an persons who merely "re
ceive" more than $5,000 from a racketeering syndicate in a thirty-day 
reriod. Such a provision would be too broad and could conceivably in
clude many persons performing legitimate services for the syndicate, 
as well as persons in non-supervisory positions who receive a salary 
from the syndicate (e.g" a highly paid "enforcer" on contract to the 
syndicate). The phrase "shares in the proceeds from" is t.hus designed 
to narrow the provision to instances in which a person had a relation
ship whereby he obtained considerable monies generated by the. ac
tivities engaged in by the syndicate.23 For example, the crime 'boss who 
received tribute to the extent of $5,000 or more from others for the 
use 'Or his "territory" would be subject to the inference, as would a 
member of a criminal syndicate who received $10,000 of the funds 
from a bame robbery. The term "proceeds" is intended to have essen
tially the same me.aning as in 18 U.S.C. 1952 and to refer to monies 
generated from the syndicate's activities.2-1 

The term "prima faoie evidence" is defIncd in Rule 25.1 of the Frderal 
Rules of Criminal PI'ocec1ll1'e, as pl'op~sed ill the subject bill. In es
sence the consequences of the d()slgnahon al'c that. a judge may not 
dismiss a case for Jack of other proof of a defendant's leadership role, 
once the fact that he shared to the (lxtent of $1),000 in the pl'oceE'ds from 
a racketeering syndicate is established (unless from otlwr eddence no 
juror could find beyond a reasonable d01lbt. that the person had a leader
ship position), and that the judge shal1 instl'llct the jury that the proven 
fact IS one fl'om which ordinarily it can be infel'l'ed that the defendant 
was an organizer, owner, etc., of such a syndicate. 
4. Jurisdiction 

This section contains no subsection setting forth the extent to which 
Fpc1eral jurisdiction exists. Therefore, Fedel'al jurisdiction over an 
offense herein is govel'lled by the provjsions of section 201 (b) (2). This 
broad scope of jurisdiction is predicated principally upon findings ex
pressed by the Congress in the Organized Crime Control Act of 1970.25 

"" Thl' activities provic1ing the source of a $5.000 or more payment could he legitimate, it 
the !(ol'ernment 6howM thnt the group also engages In "racketeering activity" on n contlnu
In/!' bnHI~ HO 11M to ('amp withIn the dpfinltfon ot "racketl'erlng $yndlcntp. ... 

"cr, Vnitea State8 v. Jeffers, 532 F. 2cl 1101, 111.1)-1117 (7tll Clr. 1976). ufl"d on other 
grounds. 432 U.S. 137 (1977). United Stu.te8 V. Marquez:, 449 F. 211 (2d Cir. 1071) 
cert. denied. 405 U.s. !H13 (1!l72)' • 

2li Puhllc Law 91-452. 84 Stat. 922. Section 1. provides in part that: "TIle Congress finds 
thnt (1) orgnnlzNl critll!' In thp Unltt'l! Stntl's Is n IllrlhlS sOllh\stlcntell. 11I"er~II!Pf1. am! 
wltlp!'prl'nrl arth'lt.,· thnt nnnnnll.v drnlns hlllfons of dollnrs from Amrrlrn's eronomv hy 
unlnwfnl romJnct and Ule lIIegnl use ot force. frnnd. nnd corrnptlon: (2) orgnnlzed crIme 
(lerlvl'R n mnjoT portion of Its 11(\Wl'r thrOllrlh mOIH';' ohtnfnri! from slwh f1)r'j!111 rnrlrnvors 
liS R>'nrllrntl'll ,:!nmbllnj:. lonn shnrklnj:. thl' theft onll fenclnrl at propert,·, th~ hn\lol'tntlon 
nIJr] dlstrfhlltlull of nnrcotfcs nnd other dnngl'rolls druj:s, nnrl other forms'of Hocln! e"ploltn
tlon: (3) this money and !lower nre increasingly used to Infiltrate and corrupt legltlmnte 

(Continued) 
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5. Grading 

Section 1801. 
Section 1802. 

An offense under this section is graded as a Class B felony (up to 
twenty years in prison). This high penalty is deem.ed warranted 
because of the focus of the offense on leadershIp in an organized crim
inal syndicate pe'l' se, andll'ot on the incidental crimes that such an or
ganization or its members may commit. In addition to the penalties 
attaching to its status as a Olass B felony, a defendant convicted of 
having violated bl1is section is also liable to the criminal forfeiture 
provisions set :forth in section 2004 which require him to :forfeit any 
property constituting his interest in the racketeering syndlcate. The 
provision is derived from 18 U.S.O. 1963, which has been sustained as 
constitutionaI,2G 

SECTION 1802. RACKETEERING 

I. In General and Pre8ent Federal Law 
This section brings forward offenses defined in 18 U.S.O. 1062(b) 

and (c), part of the Organized Orime Oontrol Act of 1970. 
18 U .S.O. 1962 (b) provides that it shall be unla wfui for any per

son through 21 a pattern of racketeering activity or through collection 
of an unlawful debt to acquire or maintain, directly or indirectly, any 
interest in 01' control of any enterprise which is engaged in, or the 
activities of which affect, interstate or foreign commerce. 

18 U.S.O. H162(c) provides that it shall be unlawful for any per
son employed by or associated with any enterprise engaged in, or the 
activities of which affect, interstate or foreign commerce, to conduct 
or participate, directly or h1Clirectly, in the conduct of such enter
prise's affairs through a pattern of racketeering activity or collec
tion of unlawful debt. 

The term "pattern of racketeering activity" is defined in 18 U,S.O. 
19G1 to require at least two acts of racketeering activity (a term also 
defined in section 1961 and discussed in connection with the prior 
section), one of which occurred aftcr the el1'ecthrc dat.e of this chnpter 
and the last of which occurred within ten years (e.xcllldin~ any period 
of imprisonment) after the commission of a prior act of rn::keteer
ing activity. 

The phrase "unlawful debt" is also defined in section 11)61 and men.llS, 
in essence, any debt which is unonforceable in whole or in part under 
State or Fecleml law bpcause of "the ]n,yS rplntin!!; to IIS\ll'V," any 
debt incurred in connection with an illegal gamhling husiness; or any 
debt incurred in connection with the business of lending money or a 
thing of value at a usurious rate that is at least twice the enforceable 
rate under State or Federal law. 

(Continued) 
bl1slness nml lnbor unions nnd to subvert nnd corrupt our clemocrntlc proce~ses; (4) or
gnnlzed rrlme nrtl ... ltleR In the Unltpd StnteR weokpll the Rtnbilltr of thp Nation's economic 
system. hnrm Innocrn! InvE'HtorR nllll comprtlng orgnnlzntlons. IntE'rfE'Tp wltll frrr comflrt!
tlon. serIouslr burden Interstnte and torelt:rn commerce. threaten Interstate amI foreIgn 
commerce, thren ten the domeRtic secllrlty. nncl undermine tile /l'enernl welfare of the 
Nutlon onfl ItN rltlzpns: nnd (5) orgonlzprl crime continuE'S to grow hprnllRP of flrfectR In 
tlw evit1ence-t:rotllerlng proc'pss of the Inw Inhlblttn/l' the development of the le/l'ally nl1mls
Blbl~ p ... ld(>ncp npcessor~' to hrlng crlmlnnl nnd othpr RnnetlunR or remedlp~ to hpnr on the 
nnlllwfni aI'U ... ltl"R of tIl""" ('ngagpIl In organl7.el! ('rim!' nnl! hp(,IIIISP thr Rnll('t/onR nnd 
rpmNllPR nvnllnhle to tile Gm'prnntl'nt nre nnneceRsnrll>' lImltpd In Bcope nnrl Impnct." SrI' 
01"" 21 P f': f' fl01 : Prrez,' r'nilrn .<:t-,Ip .•• 402 P.f':. 1411 11 !l71 \. 

20 See UnitecZ States Y. Amato, 367 F. SuPP. 547 (S.D.N.Y. 1973) ; cf. nlso UnitecZ States Y. 
Rubin, 559 F.2d 975, 990-!l!):! (1;tl1 Cir 19771. 

Z1 Spe. os to thl' mennlng of "through", United States \'. Mandel, 415 F.Supp. 997, 1019-
1020 (D. Md. 1976). 
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Finally, the word "enterprise" is defined in section 1 Vfll to include 
any individual, partnership, cot'[lOl'lltiol\, associatioll, 01' otl\l~r lega.] 
t'lltity, and any union or gl"OUp of individuals assodalud ill fact al
though not a legal entity 
93. The Offense 

A. Elements 
Subsection (a) prodc1es that a pcrson is guilty of an offense if, 

through a pattern of racketeering activity, he "acqllires 01' maintaius 
an interest in, or controls or conducts, an enterprise." 

By combinhlg the "acquires 01' mnilltn,ins tU} interest in" offenses 
with the "conducts" offenses, this section consolidates 18 U.S.C. 1962 
(b) and (c), The branch of the latter statute punishing whoever "par
ticlpate[sJ ... in the conduct" of an enterl?rise by such means has 
been elilllinated, in dcli' or Lite genoml sectIOll dealing with accom
plice liability.28 Similarly, the phrase "directly or indirectly" in cur
rent law hilS bee}l dropped as I'rdlllltlllflt. Rill(,(~ t.he eonrept of indirect 
action is implicit in all the verbs used. The verb "contro1s" has been 
added to insure coverage of top echelon racketeers who may effectively 
control an enterprise withont having any legal interest therein. 

The tpI'm "pattE'rn of rnckctpering activity" is defined in sE'ction 
IB06(e) to m('an "two or morc sepul"Ilte nets of rnckt'tt'er'ing activity, 
at least one of which occurred nHel' the efl'ecti ve dntr of this chapter, 
whieh have thp same or similar plll']10SPS, l'rSlIlts, participants, victims, 
or methods of commission, or otlwl'\visc are illt(,ITC'lntecl by distinguish
ing chamcteristics and tU'e not isolntl'd events." T11(I phrase "racketeer
ing activity" is also defined in section 1807 and is basically identical to 
the definition of thflt same term in 18 U.S.C, 1961.29 

The definition of "pattern of t'tlcketeering aeli vity" continues the 
cnrrpnt law I'('quirpmpnt of nt !rast. two acts of racketeering 
nctivity. HowE'ver, wher('as existing law on its face requires only the 
commission of two or moI'(, slIch acts witlrin a ten-year pE'riod in order 
to show a "pattern," the subj(lrt. bill eliminates that artificial time 
limitations bnt contains an expl'rss reqnir('mrnt of a nexns between 
the offenses in oreler to establish a ';pattern"-i.e" that the acts be 
"intenclated by distinguishing characteristics" and not be mere 
'~isolatNl events." 

As under prC'srnt law, this section provides that onr of the ncts of 
rnckett>ering activity may precede the effective date of this chapter. 
Since tlH' statute therefore mandates that the defendant commit aI, 
leaRt, one offC'Jls0, re1ated to that prior oi-rrnse, aftn' this c1mptrl' 
is enacteel, it (loes not yiolate the ex post jyu:to dans0 of the 
Constitution.:lO 

The terms "acquires," and "maintains an interest" are designed 
to 1wnl' the snmr nWHnings as uncleI' present Jaw. The word "conducts" 
(which is also tak('n from clllTPnt.law) is intended to be broadly inter
prt'tNl and to reach any emploYl'e or agent of an enterprise, however 
low his position. III eSsrn('e, ~'condncts" should be construed ill the 
snme manner as under present 18 U.S.C. 1955 and proposed section 

2S Spe ~~cti()n 401. 
,. The term "racketeering activity" Is diScussed at length in connection wltll section 

l.~nl. 
'" See United State8 \'. Ca,mpanale, supra note 20. 
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1841.31 The term "enterprise" is defined in section 111 to include any 
business or other undertaking by an individual, a "group", an "orga
nization" or a goyernment. 'Vhen the definitions are consulted to
gether, the term "enterprise" closely parallels the definition of that 
term in 18 U.S.C. 1961. The definition of "group," for example, specifi
cally includes an association of persons, whether or not a legal entity, 
as cloes the term "enterprise" in section 1961.32 

The Committee has made certain changes in current law with respect 
to the collection of an unlawful uebt aspect. Under 18 U.S.C. 1962(b) 
and (c), the offense is COllllllitted either if a "pattern of racketeermg 
actiVIty" is engaged in (requiring at least two acts of racketeering ac
tivity) 01' if an entel'pI'ise is comlucteu "through collection of an un
lawful debt." The latter bl'anch requires only a single instance of such 
collection. The Comlllittee considers this to be anomalous and believes 
that the severe penalties of the anti-racketeering statute should be avail
able ollly when a pattel'll of l'Ucketeering activity. involving two or 
more acts of radmteering activity, can be established. l'..ccordingly, the 
Committee lH1S ill(:orpol'Uted into the IOllllshal'ldng ofl'ense in sediou 
1804 (one of the offenses included within the definition for "racketeer
ing activity") that part of the present collection of an unlawful debt 
offense that relates to t.he collection of loans at usurious rates.33 The 
part of the collection of an unl/l\vful (lpbt offense in CUlTent law that 
deals with collection of gambling debts has not been <lil'ecHy carried 
fOl'ward into the new CI'iminal Code, since the Committee believes 
that such activity in geneml is not necPsslu'ily associated with orga
nized crime and hence is not approprinte for covel'U~e in this sl'rtion. 
However, two or more related acts of collcrting a gambling debt would 
be covered in this section if those arts ('onRtit utp<l, as they I1Iny, a viola
tion of section 1841 (Engaging in a Gambling Business). In other 
words, aets of collecting gambling d('bts will be punish(lc1 as mcket(ler
ing under the proposed Code if thp pe]'petrato]' did so IlS part of the 
oppration or conduct. of a gambling blMille.~8, where there is a strong 
likelihood of a linkage of the activity to organized crime. 

01 See, e.g., Uniter! Statos v. Becker, 461 F.2d 230 (2d. Clr. 1972) vacated and remanded 
011 other ((rounds, 417 U.S. 903 (1974) ; flniie(l Stntes v. Riehl. 4(10 F.2" 4;;4 (a,1 C'l'. 11)72) 
United States v. Hl/lIter, 478 F.2d 1019 (7th Clr.) cert. denied 414 U.S. 857 (1973); 
Unllel/ Stllles v. I'll/mer, 465 F.2d 067 (6th Clr.). r.~rt. dpnletl, 41\9 U.S. 874 (1H72). 1'he 
mennin/: of "conducts" would not exlend tu the nctivltles of n patron or cURtomer of the 
entflrllrhw 

3l The term "enterprise" as used in 18 U.S.C. 1962 has been construed hroacllv tn include 
a comhination of indiylduals nRRocintecl with vnriouR corll0r~tionR. TTllitell Rtnte.~ v. 
TIIOt'is. -- F. SuPP. -- OLD. Ga. 1071), as well as busiuesses both forril?n and 
domestic and lIIr/:,al as well as legal. Sre, e.A'., Uniterl States v. Rone, 598 F.2d 504 (9th 
Cir. 1070); Plliteel States v. S'Wi(lerski, 5!l3 F.2d 1246 (D.C. Cir. 1!l78) , cert. rlenierl, 
- U.S. -- (1!l79). Pniteel States v. Parness, fi03 F.2d 430 (2rl Cir. 1974), cert. deniPrI. 
41!l U.S. 1105 (1975); Uniterl Sta,fes v. Hfl1l'cs, r.20 F.2d 472 (5th Cir. 1!l76); 
Tlniterl ,"ltates v. Gappetto, 502 F.2d lll51 (ith Cir. 1974), cert. denied. 420 U.S. 
!l25 (1!l75); [Tnited States v. Altese, 542 F.2d 104 (2d Cir. 1976)' cert. denied. 
U.S. (1077). '1'he only appellate court derision to the contrary is Uniteel States v. 
Rntton, - F.2d - (nth Cir. 1979), netitlon for rehearing pending. The Committee en
dorses the mnjority view. It has also been interpreted to include a unit of domestic 
A'oycrnment. in It/:'1t of the explicit con~ressional findin~s thnt or~nlli7.ed rrlme u~ps its 
mOllr,' and power to "~nbvert and corrupt our democratic processes" and that it- actlyltirs 
"threnten t 'e domestic security and undermine the ~eneral welfare of tllP Nntion nnd its 
citi"ens", flnUe(l Sta.tes v. BI'Otl1l1, 555 F:2d 407 (5th Clr. 1977) (holdin~ a l1lunlcipal 
police department to be an "enterprise") ; Uniterl States v. Fmmento. 55'2 F.2d r,S4 (lld 
Cir. 1977) (Pennsylvania Department of Revenue's Bureau of Cignrette nnrl Benrnlte 
'raxes held to be an "enterpriRe") ; but sec flnitell States v. ],[anelel, 415 F. SuPP. 9!l7. 1020-
1022 (D. :lId. 1!l76) (State of ~farylnnd not an "enterprise"). The Committee intends that 
tIl<> same broad interpretations he /:iyen to til" term "enterprise" In this hill. 

"' See section 1S0HIl) PI) ; see also the definition of "unlawful rleht" In 1 R U.S.C. 1!)fll 
(6). set forth nhove. Minor changes with respect to the nature of the usurious loan have 
been ronde in order to conform the offense to existing definitions in the loansharking field. 



Section 1802. 
Section 1803. 

B. Oulpability 

804 

Tlte cOllduct in this offense is acquiring 01' maintaining an in
terest in, or conducting, some kind of venture through a pattern of 
racketeering activity. Since no culpability standard is specifically 
designated, the applicable state of mind thaL mllst be proved is at 
!ca:;L "knowiJlg," i,ll., that the o1l'entlor was aware of the nature of 
his actions.34 

The element that the type of venture irwolved wns an "enterprise" 
is an existillg Cil'llUlllstance. As 110 culpability Ic\'el is speci1icnlly pre
sct'ibed, the applielllJle state of mind to Le shown is, at It minimum, 
"reckless," i.e., that the offender was aware of but disregarded the sub
stantial risk that the circumstances existed.35 

3. Juri1Jrliction 
This section contains no subsection setting fOI·th the extent to which 

Federal jUI'isdiction exists. Themfol'c, Fecl<,ral jlll'isdic,tion over an 
offense hen·in is govcl'Ilcd by the pl'Ovisions of section 201 (b) (2). 
This slightly expands eUITent law, wltic'h r<'C]uil'cs that the cnterpr'ise 
be engaged in 01' affect. interstate 01' forej~d :olllmeree. As a pl'uetieal 
lIlatter, virtually every enterprise's activitieS IIndel' this section would 
meet the "affect" criterion.su However, the Committee be1ieves that it 
should not be IH'('essary to show a nexus with illtpr'state cOnlmerce in 
vie\\' of the finclin~s and pllrpose cXI)l'pssed by Congl'<'ss in th.e 9.rgan
ilwd Crime Control Art of IV70, to the ell'('rt Ihat. the actwltles of 
organized cl'imp, in tlw aggregate have a sllbshtlll in I ac1ver'se impact 
upon U \'H l'it'ty of Federal i'ntcl'ests, including out not limited to lllter
state and foreign commerce.87 

4. Grading 
An offense nnder this section is graded as a Class B felony (up to 

twenty years in prison). This is identical to the twenty-year maximum 
iml)Osable under 18 U .S.C. 1963 (a) . In the C01mnittee's opinion, Class 
B felony status is justified by the heinous nature of the crime, which 
requires proof of a least two interrelated felonies constituting "rack
eteering activity." In addition to the Imnishment prescribed in this 
sect jon, an offender is liable to the forfeiture provisions of proposed 
section 2004, which mandates, upon conviction, the forfeiture of any 
interest of his ill the "enterprise." This carries forward the similar 
provisions of 18 U.S.C.1963( c). 

SECTION 1803. WASHING RACK.ETEERING_PROCEEDS 

1.1 n General and P1'e8ent Federal Law 
This section is intcnclrrl to lwevent the innncnce of organized crime 

from spreading throughout the legitil11f1tc 11118in<'ss community. It 
closely follows the provisions of 18 U.S.C. 1962 (a). That statute pro-

31 See sections 303 (b) (1) and 302(h) (1). No proof of mental stnte is required. however. 
as to the fnct thnt conduct constituting- "racketeering nctivity!' is defined ns nn offense or 
descrlbpd in n Rtatnte. Sep ~prtlon :l():J(rll. 

a.; Sec sections 3011 (b) (2) nnd 302 (c) (1). 
30 Of. Unite(/. States v. A Ite8e, supra note 32. nt 108 (dlRspntlng opinIon). 
"Sec section 1 of Public L!lw 91-41i2. Ret forth In port In connection wJj'h thp rliRcuRslon 

of j'1rlsrllctlon nrrQmnnnyir!( ~ertlon 1801. 8//pm note 25; Of. Perez Y. United State.q, 8upm 
note 24, sl1stninlng antl-Ionnsharklng legislation (18 'C.S.O. 801-804) so drnfterl as to 
elimlnnte the need to prove an adverse elfert or. rommercc in n pnrticulnr case, on tIle bnsls 
of congresslonnl findings thnt loansharking activities in nggregnte hnve such nn effect. 
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vides that it shall be unlawful for any person who has received any 
income derived, directly or indirectly, frol11 a pattem of racketeering 
activity or through collection of an unlawful debt in which sHch 
person has participated as a l)l'incipal (as defined in 18 U.S,O, 2) "to 
nse or invest, directly 01' indil'cctly, any part of such income, or the 
proceeds of such income, ill acquisit.ion of any interest in, 01' the 
establishment or opomt;ion 0-[, allY enteI'J)J'ise which is engaged in, 
or the activities of which affect, interstate 01' fol't'ign commerce." The 
section contains what is in effect an exception for the purchase of 
securities on the open IIHu'!;:et Tor purposes of illvl'stment, and without 
intent to control or pluticipate in the cOlltl'01 of the enterprise or to 
assist another to clo RO if the secnrities of the iRSllel' lleM by the 
purchaser, the members 0-[ his immccliate family, and his or their 
accomplices ill any pattern of racketeering aetivity ufter such purchase 
do not 1llllOIInt ill the aggl'Cgate to olle pOl'cellt 01' 1I1OI'P of the outstall(l
ing securities of anyone clnss, and do not confer, either in law or in 
fact, the power to elect one or more directors of the enterprise. 
~, The Offense 

A. Elel1wnts 
Suhsection (a) pl'Ovic1es that a pOl'son is guilty of an offense if 

"by using or investing procee<}:dl'olll II pat tern 0 r I'll elwtcCI'ing act.ivity, 
he acquires or maiutains un interest in, 01' e~ttlb1i~hes or conducts, an 
ellterp rise. " 

The term "proceeds" is intcnc1{)(l to rccei V(' n brond COllstl'llCtion and 
to be at least the equilralent of the vurious phl'fiRCS utilized in CUl'l'cnt 
law (e,g., "any income del'i ved, db'ect.ly 01' i]J(li I'ectly from"). It is 
meant to include any gl'Oss !'eceipts fl'om a pattern of racketeering 
activity as well.as the fruits realized from those receipts,3S 

The terms "enterprise" and "pattern of racketeering activity" hnve 
been discussed in connection with the two preceding sections, and 
that discussion should be consulted at this point,3D The definition of the 
latter phrase in the subject bill is essentially ident.ical to that in current 
law, except that. c.ertain coyerage pertaining to t.he "collection of an 
unlawful debt" aspect has been eliminated or narrowed, 

As in section 1802, the phrase "directly or indirectly" in present 
law has been chopped as redundant, Moreover, in placo of the words 
"in t.he operation of" an entol'prise, t.he Oommittee has snhstituted the 
term "conducts," which is designed to have similar scope, The meaning 
of "conducts" has been explained in more det.ail in !'elation to section 
1802 and that discussion is eqnnlly applicable here, The Oommittee 
has also made a minor change by adding t.he concept of mn.intaining 
an interest in an enterprise as a forbidden llse of the procl:leds from a 
pat.tel'll of racketeering activit.y, to conform with the scope of the 
preceding sC'ction (1802) and 18 U.S,O. 1DG2 (b) both of which use t.he 
term "maint.ain." 

B, Oulpability 
The conduct element in this section is acqmrmg or maintaining 

an interest in, or establishing or conducting some type of venture 

38 Sec United States y, Jeffers, SIiPm. note 24, construing "income" in the related statute, 
21 U,S,C, 848, to mean gross income or gros~ receipt~, 

.. Significantly, the definition of "enterprise" in section 111 includes both legal and 
lIle.!:al entitles, as under present law, 

51-508 0 - 80 - 52 



Section 1803. 806 

by using or investing funds. Since no culpability level is specifically 
prescribed, the applicable state of mind to be proved is at least 
"lOlowillg," i.e., that the defendant was aware of the natUl'e of his 
actions.40 

The elements that the type of venture was an "enterprise" and that 
the funds were "proceeds 'from a pattern of I'fickcteerillg activity" are 
existing circulllstances. As no cllI paui I it.y standard is specifically desig
nated, the applicable sj-ate of mind that must ue shown is, at a mim
mum, "reckless," i.e., that the defendant was aware of but disregarded 
the substantial risk that the circumstances existed.41 

3. Defense 
Subsection (b) provides that it is a defense to a prosecution under 

this section that the proceeds were used to purchase securities of the 
enterprise on the open market without intent to control or participate 
in the control of the enterprise, or to assist another person to do so, 
if the securities of the enterprise held by the purchaser, the members 
of his immediate family, and his or their accomplices in any pattern 
of racketeering activity after such purchase do not amount in the 
aggregate to one percent or more of the outstanding securities of any 
one class, and do not confer, either in law or in fact, the power to elect 
one 01' morc dil'Cctors of the enterprise. 

This carries forwfll'd, virtually verbat.im, the present exception in 
18 U.S.C. 1O(l2 (a). '1'he rat.ionale underlying the exception is not 
beyond cavil, for it. can be persuasively c011tenclec1 that, assllming the 
proceeds from a pattem of racketeering activity can be traced, no 
legitimate 1!se or investment thereof sho\11d be pei'mitted, irrespective 
of ho\\' diltlte(l the impact of such use or investment may be. However, 
the Commi ttee has cOl1clncled, in palt based on the recent vintage of the 
statute, that its provisions should be continued without major change. 
The reason for all'ording the defense is the notion that the severe 
sanctions of the criminal law should not pnnish the "washing" of 
l'a('kefeering pl'Oceeds where such "washing" by nse or invest.ment 
cannot result in the accumulation of a significant. degree of power 
over anothm' enterpl·ise. Tn such circumstances the prinr.ipal basis for 
disallowing llse OJ' invest.mf'nt of racketeering proceeds is to deny 
to malefactors the opportunity to reap any profits from their illegal 
activities. 1Vhile this is a Janrlnble objective, the Committee considers 
tlw civil law doctrines, part.icularly tliose traditionally associated with 
equity jurisdiction, are better suited to achieve the goa1.42 

4 .• '7/,ri,~rliotion 
Since this section does not contain a subsection s('tting forth the 

exl-ent of Fedpr'al jurisdiction, Fedel'al jurisdiction oV(,I' an offense in 
this section is governed by the provisions of section 201 (b) (2). This 
scope of jurisdiction is identical to that in s('('t.ion 1802 (which carries 
tOJ'ward the other principal parts of 18 U.S.C. 19(2), and the discus
sion there is incorporated here. 

,. See sections BOB (b) (1) and :102(b) (1) . 
.. Sre s~ctlons 303(b) (2) and 302(c) (1). No proof of a mental state Is renufrr<l ho,yever, 

as to the facl that "raci(eteerlng activity" which Is the source of the proceeds Is defined as 
nn ofl'enRe or (le~prll'erl in a statute. 

" See e.g., K_ Patt~rson, An Anti·Gorlffft)ler Statute: Impressinu a OOllstrllotive Trust all 
till: Fruits 0/ arimo, 32 Fed. Bar J. 117 (1973). 



807 

6. Grading 

Section 1803. 
Section 1804. 

An offense under this section is graded as a Class C felony (up 
to ten years in prison). Current law treats the rack~teering and 
"washing" ~ffcnses under 18 U.S.C .. 1962 .equa lIy for grading PIII'I~oses 
(i.e., a rnuxm1Um of twenty years' nnprlsonment). '13 The Conulllttee 
believes that ehe racketeering offense is more seriolls ancl accordingly 
has created a distinction between the grading in this s('ction !tlld that 
in sect.ion 1802, for which Class B felony status is proposed. A~ uncleI' 
the prior two sections, in addition to the penalty provided h('re, an 
offender is liable to the forfeiture provisions of section 2003. This 
carries forward the similar provisions of 18 U.S.C. 1063 (c). 

SEOTION 1804. LOANSHARKING 

1. In General and Present Federal Law 
This section carries forward in a condensed form and with some 

modifications many of the provisions of chapter 42 of title 18 (18 
n.S.C. 891-806) .44 As indicated in connection with section 1802, this 
section also plays a role in preserving an aspect of the racketeel'ing 
offense in 18 U.S.C. 1962(b) and (c) relating to the collection of an 
unlawful debt. 

18 U.S.C. 802(a) penalizes by up to twent.y years in prison whoever 
''makes any extortionate extension of credit, or conspires to do so." 

The term "extortionate extension of credit" is defined in 18 U.S.C. 
801(6) to mean any extension of credit with respect to which it is t.he 
"understanding" of the creditor and the debtor 45 at the time it is made 
that delay in making repayment or failure to make repayment could 
result in the use of violence or other criminal means to cause harm to 
the person, reputation, or property of any person. The concept of an 
"extension of credit" is also defined in section 891 and means the mak
ing or renewal of any loan, or the entering into any agreement, tacit 
or express, whereby the repayment or satisfaction of any debt or claim, 
whether acknowledged or disputed, valid or invalid, and however 
arising, mayor will be deferred. 

It has been held that the latter definition reaches gambling debts.46 
The word "understanding" has likewise been broadly interpreted as 
not connoting an actual agreement, but merely a comprehension by the 
parties that default could be visited with the use of violence or criminal 
Ineans:17 

18 U.S.C. 892 (b) contains certain evidentiary provisions applicable 
to the offense in subsection (a). Thus it pl'Ovid<:'s that in any prosecu
tion under section 892, if it is shown that all of the following factors 
were present in connection with the extension of credit in question, 
such proof constitutes prima facie evidence that the extension of credit 
was "extortionate." The four factors enumerated are: (1) the repay-

iJ See 18 U.S.C. 1965(a). 
H The section adopts in part thc recommendation of the American Bar Association. Hear

Ings. P. 5814 . 
.. The terms "creditor" and "dehtor" are also defined in section 891. 
'" See Uniter/ States v. Briola. 465 F.2rl 1018 (10th Clr. 1972). cert. denier!. 409 U.R, 

1108 (1973) ; United StattJ8 v. Kt:rIl'fJrs 465 F.2iI 36 (3d CIr.), cert. denIed, 409 U.S. 991 
(l!l721. 

·'See. e.g .• United States v. Annorello, ·160 F.2d 1303. 1308-1309 (7th Cir.). cert. denied. 
409 U.S. 852 (1972); Un4t/ltJ SUIt". V. Nakalalkk4. 481 F.2d 289, 297 (lith Cir.), cert. 
denied. 414 U.S. 1064 (1973). 
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ment of the extension of credit, or the performance of any promise 
given in consideration thereof, would be unenforceable through civil 
judicial processes against the debtor at the time the extension or cl'edit 
was made (1\.) in the jurisdiction within which the debtor, if a natUl'al 
person, resided, 01' (D) in every jurisdiction within which the debtor, 
if other than a natul'Ul pel'son, was incorporated OJ' qualifie(l to do 
business; (2) the extension of credit was made at a mte of illterest in 
excess of an annual rate of forty-five percent caleulated according to 
t,he actuarial method of allocating payments made on a debt between 
principal and interest, pursuant to which a payment is applied first 
to the accumulated interest and the balance is applied to t.he lin paid 
pl'incipnl; U~) at the time the extension of credit. was lIIade the debtor 
l'Casonably believed that either (A) one 01' more extensions of credit 
lly th~ creditor had been collected 01' attempted to be collect.ed by 
extortIOnate means, 01' the nonrepayment thereof had been punished 
by extol'tionate means, 01' (B) the cl'(~ditor hnd a l'eplltntion for the 
use of extortionate means to collect extensions of credit or to punish 
the nonrepayment thereof; and (4) upon the making of the extension 
of credit, the total of the extensions of credit by the creditor to the 
debtor then outst!llIding, including any unpaid interest 01' simBal 
charges, exceeded $100,48 

18 U.S.C. 8D2 (c) cont.ains another proof provision dealing with the 
issue of the creditOJ"s l'eplltatioll. It pl'Ovitles that in any pl'osecution 
under section 892, if evidence has been intl'odncec1 tending to show 
the existence of any of t,he circumstances clescribed in subsections 
(b) (1) 01' (b) (2), and direct evidence of the actm.l belief of the debtor 
as to the creditor's collect.ion practices is not a yailable, then for the 
purpose of showing the IlIldcI'staIH1ing of t.he debtol' and the cl'editor 
at the time the extension of credit ":11S made, the court may in its 
discretion allow evidence t.o be int.roclllcec1 tending to show the I'eputa
tion as to collection practices of the creditor in any community of 
which the debtor was a member at. the time of the extension. 

A similar court-created rule has prevailed under the Hobbs Act, 
18 U.S.C. 1951, carried forward in proposed section 1722 (Extortion) .49 

.18 U,S.C. RD:} pllnishes by lip to twent.y yeal's in pri~on whoever 
W111flllIy advances money OJ' property, whetller as a gift, loan, or 
investment, p\lI'Sllant. t.o a partnel'ship or profit-sharing ap;r'eement, 
OJ' otherwise, to any pel'son, with reasonable grounds to b('lieve t,hat 
it is the intention of that person to nse the money or property so 
advanced directly or indirectly for the purpose of mn.king extortionate 
extensions of cl'cdit. 

No reported pl'osecntions llmlm' this st.atnte exist. 
18 U.S ,C. SfH(a) punishes by up to twenty years in prison whoever 

Imowi~1gly participates in any way, 01' conspires to do so, in the use. of 
extol'tl~nate means (1) to collect. 01' ILttempt. to collect. any extenslOl1 
of credIt, or (2) to punish any person for the nonrepayment thereof. 

48 Thi" provision was su~tained against con"tltntlonal attack in United State8 y, DeVill· 
cent, 516 F.2d 452 (1st Cir. 1976), cert. denied, 431 U.S. 9011 (1977). the Court holdin~ 
thftt a juror presented with these facts conld rationally conclude beyond a reasonable doubt 
that the extension of credit wa" extortl nnn rp • 

.. See UlIiterl States \'. T1'opiano, 41.8 F.2d 1069, 1081 (2(1 Clr. 19(9), cert. c1enlecJ, 3!l7 
U.S, 1021 (1970) ; Carbo Y. Unitecl State8, 314 F,2d 718, 740-742 (9th Cir. 1963), cert, 
denied, 377 U,S. 953 (1064), 
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The offense of using extortionate means to collect an extension of 
mfedit is carried forwal'd in sectiolls 17:t2 (Extortion) anu1723 (Black
mail) and the discussion there should be consulted. 

The tCl'lH "cxtol't1onate means" is aeJillcd in it; U.S.C. 8D1 (7) and 
extends to any means which illvoh'cs the usc, Ol' an expl'CSS or implicit 
threat of use, of violence or other criminal means to cause harm to the 
person, reputation, 01' property of any persoll. 

Constitutional challenges to the concept of "implicit threat" have 
been rejected.50 The definition of "extension of credit" has been dis
cussed in relation to section 892, above. The phmse "collect an exten
sion of credit" is also defined by the Act anclmeans to induce in any 
way any person to make a repayment thereof. In addition, the phrase 
"repayment of any cxtension of credit" is defined in 18 U.S.C. 8D1 (4) 
to inclnde the repayment, satisfaction, ot' discharge in whole 01' in part 
of any clebt or claim, acknowledged or disputed, valid or invalid, 
['esulting from or in connection with t.hat. extension of credit. 

18 U.S.C. 894 (b) is an evidentiary provision and states that in any 
pl'osecntion under section 894, for the plll'pose of showing an implicit 
threat as a means of collection, evidence may be introduced tending to 
show that one or more extensions of credit by the creditor were, to the 
knowledge of the person against whom the implicit threat was alleged 
to have been made, collected or attempted to be collected by extor
tionate means or that the 1l01lrepaymellt thereof was punished by ex
tortionate means. 

18 U.S.C. 894 (c) is a parallel provision to section 892 (c), permit
ting evidence of the reputation of the defendant to be introduced to 
show that any words or other means of communication employed 
carried an express or implicit threat. The provision has been sustained 
as constitutional and as consistent with established principles of the 
law of eyidence.51 As pl'e"iously noted, a similar judicial doctrine 
has developed under other Federal extortion statutes.52 

93. The Offense 

A.. Elements 
Subsection (a) sets forth fOl1l' distinct offenses. Paragrnph (1) 

provides that a person is gnilty of an offense if he "makes or finances 
an extortionate extension of cl,cclit." 

This carries forward 18 U.S.C. 8fl2(a) anc18fl3. The term "extension 
of credit" is defined in section 1807 to mean a loan, a renewal of a loan, 
or a tacit or express agreement concerning the deferment of the re
payment or satisfaction of a deht or claim, whethel' acknowledged or 
disputed, valid or invalid, and however arising. This is identical, save 
fOI' stylistic changes, with {'he definit.ion of the same term in 18 U.S.C. 
891. The Committee intends t.hn,{; t.he f1111 brrndth of tIle drfinition 
in current law be perpetuated here, including its applicability to 
gambling debts. 53 

'" See UnitccZ States Y. Oru'cio, :l10 F. Supn, 351. :l56-:lr.7 (D. Conn, H)70\ : "ep n'." 
United State! v. DeSta/ano, 429 F.2d 344. 347 (2d elr. 10iO). cert. deoled. 402 U.S 972 
(IH71 I. • 

51 Unitetl Stntes v, Ow'cio, supra note 50, at 357. 
t;!! See sllpr'a note 49, . 
"See, e.g., UnUee! State,~ y, SaltnjJBI', 539 F.2d 653 (8th elr, 1976). Neither monel' nor 

nn~' type of property need pass for there to be an extenslon of credit. See Unitee! Stite8 v. 
Briola, Stlpl'a note 46. 
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The phrase "extortionate extension of credit" is also defined in 
section 180 r and means an extension of credit with respect to which 
it is the understanding of the creditor and the clebtor,54 at the time 
it is made, that delay in making repayment 01' failure to make repay
ment "could result in the use of force, 01' in threatening or placing any 
person in fear that any person willue suujected to uollily mj Ilry, kid
napping, 01' injury to reputation, 01' that any property will be 
damaged. " 

The definition is SUbstantially identical to that in 18 U.S.C. 891 
and implicit as ,yell as explicit threats are intended to be within its 
purview. The part quoted above is designed to conforlll this section to 
the language in sections 1722 (l!1xtortion) and 17\23 (Blackmail), with
out being signiii.cantly different from the comparable portion of 18 
U.S.C.891 (i.e., "could result in the use of violence or other criminal 
means to cause harm to the person, reputation, or property of any 
person"). The word "understanding" is intended to carry its present 
meaning.55 

The word "finances" in this paragraph is not defined but is meant to 
comprehend what is now covered by 18 U.S.C. 8D3, that is to say, any 
a.dvancement of money or property, even as a gift, with reason to 
believe that the recipient will subsequently use the money or property 
in making an extortionate extension of credit. 

Paragraph (2) provides that a person is guilty of an offense if he 
makes or finances an extension of cl'edit (A) hn, ving, in fact, an Ilg
gl'egate value in excess of $100, including unpaid hlterest or similar 
charges and any other ontst.anding extensions of credit to the same 
debtor, (B) carrying a rate of iuterest thnt exceeds an annual rate of 
forty-five percent, calculated according to the actuarial method of 
allocating payments bet.ween prillcipnJ and interest under which a 
payment is applied first to the accumulnted interest and the balance 
IS applied to the unpaid pl'incipal, and (C) concerning which the 
repayment or the performance oj' an'y prolllise gi,'en in return ,,,onld 
1I0t in fact be enfor'crable thl"Ol1g-h civil judicial procrss against the 
rkbtOl" (i) in the jnl"is(lict.ion within which the drhtor, if an individ
nat l'esi(l('(l at. the timn the nxtension of cl'('(lit was made, 01' (ii) in 
every jurisdiction within which the debtor, if an organiza.tion,5G was 
incorpoY'ated or qualified to do business at the time the extension of 
f'rwlit. was made. 

This creates a new offense nt.ili:dng in snbstance the {wima faoie 
C'vjcl~nce provisions of 18 n.S.c. 802 (b) (except. for RfJ2 (h) Un). Those 
provlSions, it. will be recalled, in combinat.ion establish a 7}7ima facie 
rase tlll1.t, an extC'nsi.on of credit was extortionate. The Commit.tee, how
evCl', believes that, a loan of such size, at. s11ch a high rate of interest, and 
the I·epnyment. of which is 11nenforcrahle by any lawfnl means is in 
fflct loanshfll'king. :mcl that proof of nil the spC'cifind earmarks of 
loansharking should obviate proof of t.he extortionate cl('ment as 
snell. This is one of the significant modifications of existing law made 
by this section. 

~. The terms "creditor" anel "debtor" are defined in section 1806 in essentially identical 
l"nl!lIn~l' liN IIs('(11I118 U,S.C. R!ll. 

.. , See United States V. A.nnoreno, supra. note 47; United States v, Nakalac/ski, supra 
notp 47 . 

•• The term "organization" is defined in section 111. 
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Paragraph (3) provides that a person is guilty of an offense if he 
collects tL repayment of an extension of creuit that was made or 
'iUtLnccLl wlhwfull.}, such making 01' financing having been in violation 
ofpamgmph (a) (1) 01' (a) (2). 

This brings forward 18 U.S.C. 894(a) (1), except that the element 
of the use of extortionate means has beeu omitted. The elimination of 
this clement represents the Committee's view that in loansharking 
operations an extortionate aepect inheres in the dealings and is present, 
in however subtle a fashion, whenever payment occurs since the debtor 
is under a constant pressure to make his payments when clue.57 Accord
ingly, the Committee considers thatallyone collecting for the creditor 
should be deemed guilty of an offense if he has the requisite state of 
mind (to be discussed subsequently) as to the nature of the indebted
ness. The word "repayment" is defined in section 1806 in similar 
terms to those used in 18 U.S.C. 801 and includes (1) a retul'l1, in 
whole or in part, of an extension of ('reclit, and (2) a payment 01 
interest on, or of a charge for, an extension of credit. 

Paragraph (4) provides that a pel'Son is guilty of an offense if he 
retaliates against any person fOl' failing to repay an extension of 
credit Illade or financed in violation of paragraphs (a) (1) or (a) (2) 
by subj~cting any person to bodily injury, kidnapping, or injury to 
repntatlOn, 01' by damaging property. 

This brings forward 18 U.S.C. 804( a) (2), but clarifies the current 
notion of "punish" by specifically referring to the same kinds of injnry 
or damage as constitute extortionate means. The notion of "retalia
tion" is also deemed to convey more precisely the thrust of this 
offense. 58 

B. Oulpability 
The conduct in paragraph (1) is making or financing. Since no 

culpability standard is specifically prescribed, the applicable state of 
mind to be proved is at least "knowing," i.e., that the offender was 
aware of the character of his actions. 59 • 

The el('ment that the extension of credit mad£' or finanred was "ex
tortionate" is an ('xist.ing circ1lmstance. As no culpability level is 
speci.fically designated, the applicable state of mind that must be 
shown is, at a minimum, "rec1d£'ss," i.e., that the offender was aware 
of but disregarded the substantial risk that the circmnstances com
prisin.<4 that tyne of indebtE'chwss existed.GO 

In pamgmph (2), th(' conduct. is again making or financing an £'x
tension of crrclit and t.he C'lllpnhility to b(' established is at least "know
ing." The remaining elrmrnts al'e existing cir'C'llmstances as to whidl 
t~e reqllisit,£' ~ulpabi1ity is, at a minimnm, "recklrss," exrept. that, by 
vu·tue of sectlOn 303(a) (2), no m('ntal state nrl'i! he shown as to the 
elements in snbpamgmphs (A) and (C) thnt follow the phmse "in 
fact," (i.e., that the ext('nsion of cr£'dit was mOl'e than $100 in aggre
gate and that it was 11ll('nforceable through civil judicial process in any 
of the jnrisdicHons described). 

51 See Unitecl States v. Smith, supra note 20: Unit!Jcl St(/.te.~ V. Anna"ena, RUm'a. not~ 47, 
at 1309, It sbould be remembered tbnt the concept or el.tortlonnte menns Includes ImplicIt 
threllts, 

.. See nlso section 1:1511 (Retnllnting Ilrrninst n Public Servnnt). 
"" l'1ee sections ROR (h) (1) nml :102 (b) (1 \. 
00 See sections 303(b) (2) nnd 302(c) (1). 
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In paragraph (3), the conduct is collecting. Since no culpability 
level is set forth therein, the applicable mental stute that must be 
proved is at least "knowing," i.e., that the defendant was aware of what 
he was doing.6~ 

The element that thl' repayml'nt col1ected was for an "extension 
of credit. that was made or financed unlaWfully" is an existing 
cirenmstallce. As no culpability standard is contained in this section, 
the applicable state of mind to be established is, at a minimum, "reck
less," i.e., that the defendant was conscious of but. disl'egarded the 
risk that the circumstance existed. Thus, in order for cl'iminalliability 
to attach to a collect.or under this section, he must disregard a sub
stantial risk that the debt he is collecting was unlawfully made or 
financed (as well as being an "extension of credit" as defined in section 
1806), and the risk mnst be such that its disregard constitutes a gross 
deviation from the standard of care that ·a reasonable person would 
exercise in the circumst.ances.62 The fact that the making or .financing 
was in violation of paragraphs (a) (1) or (a) (2) is also an l'xisting 
circumstance. However, by operation of section 303 ( d) (1) (A), no 
mental state need be shown as to this element. 

In para~rnph (4) the conduct is retaliating by subjecting any per
son to bodily injur'y, kidnappin~, or injury to repntntion, or by'dam
aging p,·operty. Since no mental state is specifically prescrib'ed, the 
app1ieable level that must be shown is at lenst "knowmg." 

The clement thnt the I'etaliation was "for failing to repay an exten
sion of credit" stntes the particular purpose for which 'it must be 
establisllPd thnt the conduct was performed. 

The clement thnt the l'xtl'nsion of credit wns mncle or financed in 
\riolation of pnrag-l'aphs (a) (1) or (a) (2) is an existin9 circnmstance 
as to which, howe\'er, by operation ofsection 303(d) (1) ~A), no mentul 
state need be proved, Thlls, unlike the offense in paragraph (3), the 
offense here "eCjuircs no proof of any awareness of the illegal nature 
of the extension of credit since the act of retaliating against a person 
for the nonrepayment of an extension of credit, by one of the prohib
ited means, itself warrants criminal sanctions. 
8. Proof 

Subsection (b) provides thnt if, in a prosecution under subsection 
(a) (1), evidence is introclncec1 tending to show the existence of the 
circnmstances descdhecl in sl1hs(~ctions (n) (2) (B) or (C),.-and direct 
('vidence is not nvailable to show the understanding of the creditor and 
the debtor concern)ng the possible consequences of a delay in making 
repayment of a fmlme to make pnyment, for tllC pnrpose of showing 
thnt underRtnnclin~ the comt may permit the introduction of evidence 
concerning the reputation as to collection practices of the creditor in 
any commnnity of which the debtor' was a membel' at the time of the 
extension or credit. 

This is derhrl'cl from 18 U.S,C. 8!J2(e) n11(1 8D4-(c) nnd is essentinlly 
self-expl:lllutory. In view of the specific limitations on the usc of the 
repntation evidence nnd the occasion when it may be introduced (only 

01 See spctlnns HOH(b) (1) nnd 302(b) (1). '. 
"See section 302(c) (1), 
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when no direct evidence is available), the Committee believes that the 
proyjsion, Eke those in current law, is clearly valid.03 

4. Jurisdiotion 
This section contains no subsection setting forth the circumstances 

in which Federal jUl'isdiction exists. Accordingly, Fcdcl'fil jurisdiction 
over an offense herein is governed by the provisions or section 201(b) 
(2). This broad scope of Federal jurisdiction (re<luiring, for ~x
nmple, no showing of an effect on interstate cOllllnerce) follows eXIst
ing law and is based upon the findings expressed by Congress III 

section 201 of the Consumer Credit Protection Act of 1968.64 

5. Grading 
In place of the uniform twenty-year maximum prison sentence ap

plicable under 18 U.S.C. 892-8!)4, the Committee has drawn grading 
distinctions predicated upon the type of offense ullder this section. The 
Committee deems the olfense of making 01' financing an extortionate 
extension of credit to be the most serio liS loansharking activity and 
has graded it as a Class C felony, canying a maximum prison term 
of ten years. The new offense of making or financing an extension 
or credit, having all the earmarks of an "extOl·tionate" extension of 
credit but not specifically requiring proof of an understanding that 
extortionate means may be used, is gl'O,ded as a Class D felony (up to 
five years in prison). The o:fl;enses in paragraphs (a) (3) and (a) (4) 
of collecting a repayment of an extension of credit or retaliating 
against a person for his failUl'e to repay an extension of credit will 
typically involve individuals in the lowe I' echelons of organized crime, 
and the offenses, being in themselves somewhat less serious, are graded 
as Class E felonies (up to two years in prison), Of COUl'se, if serious 
personal injury or property danuige is done in the course of a collec
tion or retaliation, snch additional offenses may be punished as defined 
in chapters 16 and 17 (e.g., section 1611 (Maiming) and 1701 (Arson»). 

SEO'l'ION 1805. FACILITATING A RACKETEERING ACTIVITY BY VIOLENCE 

1. In General and Present /f~ederal Law 
This section enlarges upon 18 U.S.C. 1952(a) (2) so fiS to punish the 

commission of crimes of violence against the person (or crimes 1n
\'olving threats to commit such a crime of violence) with intent to 
racilitate a racket cering activity. 

18 U.S.C. 1952(a) punishes by up to five years in prison whoever 
travels in interstate or foreign commerce or nses any facility in inter
state 01' foreign commerce, including the mail, with intent to (1) dis
tribute the proceeds of any unlawfnl activity, or (2) commit any 
crime of violence to fnrthcr' any unlawfnl art'ivity, or (3) otherwise 
promote, manage, establish, carryon, 01' facilitate the promotion, man
ag-ement. establishment, or cal'l'ying on. of any nnlawfl11 activity, and 
thcreafter performs or attempts to perform any of the acts speci
fied in paragraphs (1), (2), and (3). The term "unlawful activity" 
is defined to mean (1) any business enterprise involving gambling, 

"See Unitcd StateB v. Ourcio, 81tpm note 50, Comnare also RectloTl 1724(b). 
&\ P,L, 90-32. 82 St~" 146. See PC/'oz Y U1liter~ Statos, 8l1pra note 25. sl1staining the 

prcRcnt 10nnHharking statutes against a constitutIonal claim thnt some nexus wIth Inter. 
Rtate or foreIgn commerce must be shown In an individual case, See also United States v. 
Schaffel', 8Up/'a note 53, 
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liqnor on which the Fedol'al excise tax has not been paid, narcotics or 
controllcd substances 01' pl'Ostitutioll offenses in violation of the laws 
of the ~tate ill which COlllluittc(1 or of the United States, 01' (2) extor
tion, bribery, or ttl'son ill violation of the laws of the State in which 
cOlllmitted 01' of the United ~tates. 'l'he phl'llse "crime of violence" is 
not defined and no reported cases under this branch of the statute ap
parently exist,G5 However, the phrase would appear to cover crimes 
of violence against property, as well as those against the person,GG 
93. The Offense 

A. Elements 
Subsection (tt) provides t.hat a person is guilty of an offense if, with 

intent to facilitate a ntck~tecdJlg activit.y, he engages in any conduct 
constituting all oll'ense ullder subchnpter A or B of chapter 16. 

The olreuses in thmiG suuchaptel's n1'e murder, manslaughter, negli
gent homicide, maim iJlg, aggm ntted battery, battery, menacing, ter
rorizing, cOlll11llmicating a threat, and endangerment. Thus, this sec
tion is narrower than 18 U.S.C. 1952(a) (2) in that it covers only 
offenses involving violence or threat of violence against the person. 

However, the section is bl'oadel' than 18 U.S.C. 1052(a) (2) iu that 
the definition of "mcketeel'ing activity" in section 1806(£) (discussed 
in I'elation to section Hi01, abon~), which is drawn from 18 U.S.C. 
10G1 and 1Un:.)" is more exp:tJlsive than the term "unlawful activity," 
That is so notwithstanding the fact that, for obvious reasons, subsec
tion (b) herein contains a special dcfinition of "racketeering activity" 
excluding t.herefrom the olYenHcs in sUbchapters A and B of chapter 
16 tlH1G constitute part of the geneml definition of "racketeering 
activity." G1 

The term "fa<:!ilitate" in this sect.ion is not defined. It is intended 
to bear its present meaning of making easy or less difficult.GS The 
facilitation. however, need not. in fact. occur nor need it be shown 
that the I'equisite offense unde!' subchaptc}' A 01' n of chapter 16 have 
taken place during, 01' ever ha \'e resulted ill. racketeel'ing activity. 
Note that.. since the mattt'l' of Fec]el'al jurisdiction is handled apart 
fl'om the elements or an offense un del' the Pl'oposed Code, a violation 
of this sect.ion could I'm:;t. e.g., on a homi~i<le OJ' battery, as deReriberl 
in subchapters A or B of chaptCl' 16, over which there is no Federal 
jurisdiction. 

B. O~llpability 
The conduct. in t.his section consisl's o-f engaging in any conduct 

consthuting an offense under subchapter A OJ' n of chnpter 16. Since 
no culpability standard is designated herein, the npplicable state of 
mind to he proved is at least "knowing," i.e., tllat the rlefendant. was 
aware of the nature of his actions,GO However, by virtue of section 
2()R (d) (1) ( A), it iR not neCeRRn1'Y to prmre any mental Rtntp. as to the 
fact that the prohibited conduct constituted an offense nnder chapter 

6G Numerous prosecutions exist under paral"raphs (1) and (Il) of section 1952(a). 
an Sec the drfinltion of "crime of yio\pnce" In section 111 of the subject bill. 
a'I,e .. murder, mauslaug'hter, maiming', a!'g'rnYotrd hnttpl'v, nncl tPrrori-im:, Also ~x

elnrlerl from th€' (lpfinltlon of "roeketp!'rlng' actlylty" nn(lpr t111~ section Is conduct In viola
tion of a State statute relatin!' to mnrd!'!'. Spe "pction lR07(f) (21. 

"" See Unitcrl Strrtes y, Jurlkil1R. 42R F.2d 333 (6th Cir, 1970), and cases cited therein, 
GO See sections 303(b) (1) and 302(b) (1), 
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16 (i.e., it is not necessary to prove that the defendant knew he was 
violating the law). 

The element that the conduct havc bcen engaged in with intent to 
facilitate a I'acli:eteering acti vity sets fOlth the particular pUl'pose for 
which the gO\'cl'lunellt must establish that the conduct ",as performed. 
3. Jurisdiction 

There is Federal jurisdiction ovt'r an offense in this section in two 
cit·cumstances. The first is if the United States mail 01' a facility of 
interstate 01' foreign commerce is used in the planning, promotion, 
managemtlnt, execution, consummution, or cOJlcl'alment of the offense, 
or in the distl'ilmtion of the pJ'oceeds of the offense. This carries for
wtml the llsing a facility bmnch of 18 lJ .S.C. 1!J5:d. The second cir
('.ul11stances is if movement of a person across n State or United States 
boundary OCCllrs in the planning, pI'omotion, mallagement, execution, 
consUlnmation, 01' concealment of the oJl'ense 01' in the distribution 
of the proceeds of the oifense. This brings fOJ"\\"llJ'd the tIm'el branch 
of 18 U.S.C. ID52, but. in a somewhat enlarged J'01'l11 so that the travel 
of nny person (incl uding the victim) I'eluti ve to the oll'cnse is sufficient 
to establish Federal jurisdiction, not only travel of the offender. 70 

4. Grading. 
An offense under this section is gJ'Uded as a Class D felony (up to 

five years in prison). This preserves the current grading level of the 
offense. 

SEOTION 1806. TRAFFICKING IN OONTRABAND OIGARETTES 

1. In General and Present Federal Law 
This section carries forward, at a felony level, the provisions of 18 

U.S.C. 2342(a) and 2344(a) , part of Public Law 95-575, relating to 
trafficking in contraband cigarettes. Public Law 95-575, effective 
November 2,1978, was designed to outlaw the large scale smuggling of 
non-taxpaid cigarettes so as to evade the taxes into States which impose 
substantial taxes on cigarettes. Congress determined that there is a 
significant Federal interest in criminalizing such conduct because (a) 
of the increasing evidence of organized crime involvement in this 
offense, attracted by the potential for reaping huge profits, and (b) 
of the need to assist the States in their enforcement efforts in view or 
the interstate nature of the offense. 

Public Law 95-575 added six new sections to title 18: sections 2341-
2346. Section 2342(a) makes it unlawful for a person knowingly to 
ship, transport, receive, possess, sell, distribute or purchase "contra
band cigarettes". The tl'l'm contraband cigarettes is defined in section 
2341 to mean a quantity in excess of 60,000 cigarettes, which bear no 
evidence of the payment of applicable State cigarette taxes in the State 
in which they are found and which are in the possession of any person, 
other than fOlll' emunl'ratec1 classes of persons such as a common or con
tract carrier transporting the cigarettes under a proper bill of lading, 

70 See ulsO, for a similur modification of jurlRdlctlon vi8·,,·vis ] R U.S C. 1052, spctlonR 
1'321. <,Yltnpss BrIbery). 1721 (Robbery). nnd 1722 (Extortion \. Compare RC1ni.~ Y. United 
State8, 401 U.S. 808 (1971). United States v DeOavalaante, 440 F.2d 1264, 1268 (3d Clr 
1(71). . 
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a licensed manufacturer, or an operator of a customs bonded warehouse. 
Section 2344 (a) sets fourth the penalty for a violation of section 
2342(a) and provides that whoever knowingly violates that section is 
subject to imprisonment for up to five years. That is the offense which 
will be brought forward by this section. In addition Public Law 95-
575 created other crimes, including making a false statement in records 
regulation promulgated by the Secretary of the Treasury pursuant to 
cigarettes in a single transaction (section 2342(b», and violating a 
regulation promulgated by the Secretary of the Treasury pursuant to 
section 2343(a) or 2346. These offenses, which in current law are 
pun:shable by up to three years imprisonment (section 2344(b», are 
reduced to Olass A misdemeanors under the reported bill and trans
ferred to title 18 Appendix.71 The remaining parts of Public Law 95-
575, including the definition of "contraband cigarettes" referred to 
above, are transferred to title 18 Appendix verbatim. 
fl. The Offense 

Subsection (a) provides that a person is guilty pf an offense if he 
violates 18 U.S.O. App. 2342 (relating to contraband cigarettes). The 
term "violates" is defined in section 111 to mean to engage in conduct 
that is described as an offense or declared unlawful. Since current 18 
U.S.O. 2342 (a) is brought forward without substantive change in title 
18 Appendix,72 the effect is to preserve unchanged the provisions of 
18 U.S.O. 2342 (a) and 2344(a). 
8. Jurisdiction 

This section contains no subsection setting out the .circumstances 
under which Federal jurisdiction attaches to the offense. Therefore, by 
operation of section 201 (b) (2), there is Federal jurisdiction over an 
offense under this section if it is committed within the gene:ml or 
special jurisdiction of the United States, as defined in sections 202 
and 203. This is ,consistent with the present purview of the offenses in 
Public Law 95-575.13 

4. Grading 
An offense under this section is graded as a Olass D felony, 'bearing 

a maximum prison term of five. years, This is identical to the penalty 
in ,current law. 

SEC1'ION 1807. J)EFINl'rIONS FOR SUBCHAP1.'ER A 

This section contains various definitions for the offenses in this 
subchapter. These definitions have been discussed in connection with 
the offenses to which they apply. 

71 See section 2M of the bill, us reported. 
';2 l'pe ~prtion 204 (d) of the bill. as reported. 
73 The final clause of section 201 (b) (2) indicates that, If an ofl'ense is described ns a 

vlohtlon of a statute "outside this title", jurisdiction Is to be determined by recourse to 
thnt underlying statute. Although in this Instance the same result would'be reached if that 
linal clause were deemcd to govern, the Committee dops not intent that the reference to 
statutes "ou tsldc this title" include title 18 Appendix. Put another way. the Committee-
jnst fiS is true with resnect to the apnlicatlon of the general culpability provisions of 
chapter 3-intends that the term "this title" encompass the Appendix to title 18. 

L-_______________________________________ _ 
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t:5UBOliAP'l'ER B.-DRUG OFFENSES 

(Sections 18J.1-1815) 

The four offenses in this subchapter consoUdate, and, with some 
significant changes, recodify, the criminal provisions of the Drug 
Abuse Prevention and Control Act of 1970, 21 Ii.S.C. 801 et seq.1 The 
offenses in this subchapter are Trafficking in an Upiate (section 1811) ; 
rrafficking in Drugs (section 1812) ; Possessing Drugs (section 1813) ; 
and Violating a. Drug Regulation (Section 1814).2 Section 1815 con
tains definitions and a defense applicable to the foregoing ~ections. 

Present Federal law will be discussed in relation to each of the 
proposed offenses. As background to such discussion, however, the 
following brief history is pertinent. 

Until October 1910 heroin, cocaine, marihuana, LSD, peyote, and 
numerous other dangerous drugs were regulated under a variety of 
Federal statutes. Many of the statutes were based on the taxing power; 
others, on the power to regulate commerce. Most Federal laws relating 
to unlawful dea1in~s in narcotics and marihuana were found ill the 
Internal llevenue code. Penalties applying to such Cl·imes "'C1'e set 
forth in 26 U.S.C. 1237. In addition other statutes provided penalties 
of from five to twenty years' impl'isonment for narcotic or mnJ'ilnmna 
offenses. Among them 'were those (1) making illegal the importation 
of narcotics contrary to law and f(,dJitlcling allY clealing in or tl'llns
porting of illegally imported narcotics (21 U.S.C. 174); (2) doing 
tho same with regard to marihnalla (21 U.S.C. 17611,) ; and (In out
lawing the possession of narcotics on vessels (21 U.S.C. Ul4a). SC'ction 
1403 of title 18 of the Unit!'d States CodC' pro\'id('d a penalty of from 
two to five years in pl'ison fo~' the nse of eoml11llllientioll fflC'ilit.ies to 
violate other narcotIc laws, and 21 U.S.C. 17Gb ('stahlisllC'cl n. sen
tence of from ten years to Jif.e impl'isonment, 01' a. possible rleat.h pen
aH.y, for sale of heroin to juveniles. Finally, portions of the 'Ii'ood, 
Drug, and Cosmetic Act ~OJ1taillecl provisions ancl penalties relating 
to illegal rlealings in cleprcasant. and st.imnlnnt snbstnl1ce~ snch as LSD, 
peyote, amphetamines, and barbiturates (former 21 U.S.C. 231 (v), 
R31 ( q ) , all t1 H313 ( b ) ) . 

On October 27, 1!)70, the Comprehensive Drng Abnse Preventioll 
and Control Act of 1D70 was enacted into law.S The Act is diviclcrl into 
four titles. Title I establishes, uncleI' the jurisdiction of the Depart.
ment of Health, Erlucation. anel W!'lfal'(,. c('rtain rehabilitation pro
grams relating to drug abuse. Title IV provides for annual reports to 
the Congress by the Secretary of Health, Education and 'Welfare re
garding' ccrtain arlvisory councils. Titles II and ITT constitute a com
plete revision and consolidation of all Federal statutes relating' to deal
ings in narcotics, marihuana, and other dangerous drugs, both licit 

1 Spctions lRl1-1815 accept the recommendations of the American Bar Association. 
Renrlng-s. p. !'i.Ql!'i. 
~The Commlttpe doe~ not ut thl. time nntlrlpnte n Federnl pollry of experlmrntnl opil,te 

mnlntC'nnrrrp which ,,"onl<l Implr thp rlprrlmlnnll":1tloTl of nll bnt Inrg-('·~rnle snlc~ of rlr'lgs 
nnrl till' trrntmrllt of nrlrllctinn- nnil usng-e-relnterl offen.es us s),mptomntic of rl;,pnsp rnther 
thnn crimp. This nrltl~h Sr"trln hn" hn<l C'on,lrlprnhlp prnctlcnl success (sr(' Stntpmpnt of 
.Tohn BlIe.lde~·. Sheriff, ~rlc1(llpsrx COllnt~·, ~rnss .. Hpnrfllg'S 11. 310;; et 8err.) , but Is not 
wlthont Its opponents (Hrnrlng-s. I)P. 3206-3223). For n comparison of this amhnlnt<)r~' 
malnt~nnnce srheme nnd present civil commitment programs, see Hearings, pp. 3227-3243. 

• P.L. 91-513. 84 Stat. 1236. 
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and illidt. Title II is known as the Controlled Substances Act (21 
U.S.C. 801 et seq.) ; title III, as the Controlled Substances Import 
and Export Act (21 U.S.C. 951, et seq). 

SECTION 1811. 'l'JlAFFICKING IN AN OPIATE 

I. In Geneml 
This sectiOll and se~tion 1812 substantially restate provisions C011-

tn.incd in the Contl'Olled Substances Act and the Controlled SubstltllCes 
Import and Export Act, i.e., 21 U.S.C. 841, 952 (a), D53 (a), 955, and 
D59. This seef ion deals with opiates. Section 1812 regulates transac
tions in non-opiate drugs and subsrances. 
2. P1'esent F'ede1'al Law 

A. ~1 U.S.O. 841 
21 U.S.C. 841(0.) makes it unlawful for any person, except 

as authorized by this subchapter (i.e., the Controlled Substances 
Act), "knowingly 01' intentionally (1) to manufacture, distrib
ute, or dispense, or possess with intent to manufacture, distribute, 
or ,lispcnse, It contl'olled substo,lIce; 01' (2) to cl'cat.e, distribute ai' dis
pense 01' possess with intent to distribute 01' dispense, a counterfeit 
substance." 

Most of t.he terms used in this section are defined in 21 U.S.C. 802. 
For example, the term "contl'ol1eu substance" is defined in 21 U.S.C. 
802(6) to mean a drug or other substance, or immediate precul'sor,4 
included in schedule I, II, III, IV, or V of part B of this subchapter 
(i.e" 21 U.S.C. 811-812). The term "counterfeit substance" is defined 
in 21 U.S.C. 802(7) to mean !t cont.rolled substance which, or the 
container 01' laheling of which, without authorization bears the trade
mark, trade name, or other identifying mark, imprint, number, or 
device, or .any lHmness thereof, of a manufacturer, distributor, or dis
penser other than the pcrson or persons who in fact manuiactUl'ed, 
distributed, or dispensed snch substance and which thereby falsely 
purports or is represented to be the product of, 01' to have been dis
tributed by, such other manufllctUl'er, clistribut or, or dispenser. 

The word "clispense" is defined in 21 U,S.C. 802(10) as meaning 
to "deliver" a cont.rolled substance to an ultimate user 01' reseal'ch 
subject by, or pursuant to the lawful order of, a practitioner,3 including 
the prescribing Il.nd administering of a controlled substance and tho 
packaging, labeling, or compounding necessary to prepare the sub
stance for such delivery. 

The terms "deliver" and "delivery" are defined in 21 U.S.C. 802(8) 
to mean the actual, constructive, or attempted transfer of a controlled 
sllbstanre. whether or not thel'e exists an agency relationship. The pur
pose of the latter clause was 1'0 overrule a line of casps undpr the nl1r
cotic laws in force prior to the Drllg Abusp and Control Act of 1!)70 
holding that a defendant couldllot be convicted of selling narcotics to 
the purchaser if he acted as the agent of the purchaser (although he 

'The term "Immedlnte precursor" Is defined In:.!l U.S.C. 802(22). 
I 'rbe term "prnctltloner" Is defined In 21 U.S,C. 802(20). 
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could be convicted, under another provision, of having facilitated the 
sale) .6 

The word "distribute" is defined in 21 U.S.C. 802 (11) to mean to 
deliver (other than by administering or dispensing) a controlled sub
stance. "Administer" in turn is defined in 21 U.S.C. 802(2) to refer 
to the direct application of a controlled substance to the body of a 
patient or research subject by (A) a practitioner (or, in his presence, 
by his authorized agent), or (B) the patient or research subject at the 
direction and in the presence of the practitioner, whether such applica
tion be by injection, inhalation, ingestion, 01' any other means. 

The term "manufacture" is definecl in 21 U.S.C. 802(14) to mean 
the production, preparation, propagation, componnding, or processing 
of a drug or other substance either directly or indirectly or by extrac
tion from substances of natural origin, or iudependently by means 
of chemical synthesis or by a combination of extraction and chemical 
synthesis, and includes any packaging or repackaging of such sub
stance or labeling or relabeling of its container; except that such tet'm 
does not include the preparation, compounding, packaging, 01' labeling 
of a drug or other substance in conformity with the applicable State 
or local law by a practitioner as an incident to his administration 
or dispensing of such drug or substance in the course of his professional 
practice. 

The penalties for a violation of section 841 (a) are set forth in a 
complex array of provisions in 21 U.S.C. 841 (b), 844, lmc1 845, and 
vary depending upon such factors as the type of controlled suhst.ance 
involved, whether the offender had n previons comriction, and whether 
the offense involved a distribution to a person under twenty-one years 
of age. 

Section 841 (b) provides that, except. as otherwise provided in 21 
U.S.C. 845, where a schedule lor II narcot.ic is involved, the penalty 
is ordinarily up to fifteen years in priso11 ; a specinl parole term of at 
least three years must also be imnosed. If the offender has previonsly 
been convicted of any felonious VIolation of the Drug Ahnse nne1 Con
trol Act of 1970 or other lnw of the Unitec1 States relating to nrtl'cotic 
dru~, marihunna, or depressant or stimulant snbstances, and the con
victIOn has become final, the maximnm pri::;on sentence is inrrcnsed to 
thirty years plus a minimum specinl pnrole tC'rm of at lenst. six years. 

"'iVhen the offense involves phencyclidine (PCP), the violation is nor
mally liable for up t.o ten years in prison and a special 'parole term of 
at least two years, In the case of a subsequent offender as described 
in the preceding paragraph, both penalties are doubled. 

When a schedule I or II non-narcotiC', snhstnnC'e or n scllr.c1nle III 
substance is involved, the violator is orc1inal'jl~r snbject to imprison
ment for up to five yenrs, pIns a sneeial pnrole term of at lenst. two 
yenrs. In the rnse of fI Rllhsrrplrnt. offender, hot.h penalt.ies are (1011b1ee1. 

When a schpdn Ip TV snbstnnce is invohT r.e1. t11P pennlty cllstomari1y 
is imprisonment for np to three years. pIns a speeinl parole tcmn of 
at lenst one year. In the case of a' snbsequent offender, both penalties 
are rloubled. 

When a schec1nlr. Y snhstance is involvr.rl. thp pP11altv normally 
is imprisonment for np to one :n'nr, However. if the violator is it 

• Fl.~ .• T,etoiR '-. [lnlter1 St"te .• , :l:l7 F.2r1 !i41 ID.C. Cfr. t!l64\. rprt, n('nfen. :!Rl H.S. !l20 
1196,,) : ArilTln .• Y. Un,iteri State8, 220 F.2d 297 (5th Clr. 1955) ; Unitcll State8 v. Saw1/cr, 
210 F.2n 169 (3d C!r.1954). 
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subsequent offender, the maximum sentence is increased to two years 
in pl·ison. 

An offender who distributes a "small amount of marihuana for no 
remuneration" is to be treated as though he has violated 21 U.S.C. 844, 
which prohibits the unauthorized possession of a controlled substance. 
The penalty under that section is the same as that provided when a 
schedule V substance is involved, except that a special procedure is 
afforded whereby the court may, if the offense is the first offense of 
the defendant involving narcotics, marihuana, or depressant or stimu
lant substances, with the consent of the defendant, and. without enter
ing judgment, defer further proceedings and place him on probation 
subject to such reasonable conditions as the court may impose. The 
successful completion of the probationary period results in the ex
pungement of the conviction (but no such expungement may occur 
more than once with respect to any person). 

21 U.S.C. 845 (a) provides tluit a person at least eighteen years of 
age who violates section 841(a) (1) by distributing a controlled sub
stance to a person under twenty-one years of age is ordinarily punished 
by a term of imprisonment up to, and a special parole term at least 
t"i'ice, that authorized in sedion 84:1 (b). In the case of a violator pre
viously convicted under section 845 (a), or under former 21 U.S.C. 
333 (b), the maximum prison and special parole terms are three time~ 
those prescribed in section 841 (b). 

In addition to all the fOl'egoing penalties, 21 U.S.C. 849 provides 
a procedure for the classification of a defendant. as a "dangerous spe
cial drug offender," authorizing the imposition of a sentence of im
pl'isonment up to t"enty-five years. A complex definition of "special 
drug offender" is set fOIth in 21 U.S.C. 84D(e). A defendant is deemed 
to be "dangerous" if a period of confinement longer than that pro
vided for his felonious act is requil'ec1 for the protection of the public 
from further criminal conduct on his part. As explained in connection 
with section 1801 (Operating a Racketeering Syndicate), these pro
visions will not be brought forward in the Code.7 

B. 131 U.S.C . . 9/;13 (a) 
This statute makes it unlaw ru] to import into the customs 

territory of the United States from any place outside thereof (but. 
within the United States), 01' to iml)ort into the United States 
from any place o1ltside thereof, any contl'Ollecl substance in schedules 
I or II, or any narcotic drug in schedules III, IV, -or V. Para
graphs (1) and (2) of this subsection contain certain exceptions 
to this prohibition. Paragraph (1) permits the importation of as much 
crude opium and coca leaves ·as the Attol'lley General finds to be nec
essary to provide for mt'dical, scientific, or other legitimate pnrposes. 
Paragraph (2) allows the importation of snch amounts of any con
trolled snbstance in schedules I or II, or any narcotic drug in sched
ules III, IV, or V as the Attorney General finds to be necessary for the 
medical, scientific, or other legitimate needs of the United States. How
ever, such importations are permitted only during an emergency in 
which domestic supplies of snch drugs are found to be inadequate 01' 

121 U.S.C. 84R descrlhes In pft'pct n RPpnrnte olrpnse of hplng n leniler of n ~ontlntllng 
crImInal entPrprlRP InvolvIng five or more personR who en)!n)!p In n sprlpR of fplonlolls 
vlolntlons of tilE' Drll)! Abtl~e nnll Control Act of 11)70. This o/fense Is Incorporated Into 
Ilrollosecl sectIon 1801 (Operating n Racketeering Syndicate). -
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when competition among domestic manufacturers is inadequate and 
cannot be made adequate by registering more manufacturers. 

The term "import" is defined in 21 U.S.C. 951 (a) (1) to mean, with 
respect to any article, "any bringing in or introduction of such article 
into any area (whether or not such bringing in or introduction con
stitutes an importation within the meaning of the tariff laws of the 
United States)." 

The term "customs territory" is defined in 21 U.S.C. 951(a) (2) 
to have the meaning assigned to such term by general headnote 2 to 
the Tariff Schedules of the United States. 

The term "United States" is defined in 21 U.S.C. 802(26) to 
mean "all places and waters, continental or insular, subject to the 
jurisdiction of the United States." 8 

The penalties for a violation of section 952(a) are prescribed in 21 
U.S.C. 960 and 962. Under section 960, whoever "knowingly or inten
tionally" imports a schedule I or II narcotic drug may be imprisoned 
up to fifteen years. Any term of imprisonment must 'be accompanied 
by a special parole t<:>rm of not less than three years. 
If the offense involves any other controlled substance, the maximum 

penalty is five years in prison; any sentence of imprisonment imposed 
must include a special parole term of not less than two years if the sub
stance is in schedules I, II, or III, and one year if it is in schedule IV. 

Section 962 deals with subsequent offenses and provides that, if a 
person has been previously convicted of a felony relating to narcotic 
drugs, marihuana, or depr~ssant or stimulant drugs, the maximum 
permissible prison term for conviction of any offense in this subchap
ter (i.e., the Controlled Substances Import an,] Export Act) is 
doubled. 

O. ~1 U.S.O.953(a) 
This statute makes it unlawful to export from the Unit<>d 

States any narcotic drug in schedules I, II, III, OJ' IV, IInless (1) 
it is exported to a country which is a party to certain interna
tional narcotic control conventions, (2) the destination country has 
an adequate narcotic import control system, (3) the destina
tion country has iR.'3ued the consignee a narcotic import license, (4) 
the exporter estahlishes that the narcotic is to be used for medical 
or scientific purposes in the destination conn try • and (5) the Attorney 
General has issued an export permit. 21 U.S.C. 953(b) contains a 
further exception al1owin~ the Attorney General to anthorize the 
exportation of any narcotIc dru~ in schedules I-IV to any country 
which is a party to the internatIOnal agreements mention<:>d in sub
section (a) if the particular drug is to be applied to a special scien
tific purpose in the country of destination and the authorities of such 
country will permit its importation for such purpose. 

The penalties are prescribed by 21 U.S.C. 960 and 962 and are the 
same as those applicable to section 952 (a). 

D. ~1 U.S.O.955 
This section renders it unlawful for any person to bring or 

possess on board any vessel or aircraft, or on board any vehicle 

'cr. ('/literl .'1tntcs v. MntthclDB, 427 F.2d 9!l2 (5th Clr. 1!l70). bolrllllA'. under prerleres. 
sor stntutes. thnt n person commlttpd nn offense by bringing a narcotic from a possession 
ot the United States (tbe Panama Canal Zone) into a State. 

51-508 0 - 80 - 53 
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of a carrier, arrIvmg in or departing from the United States or 
the customs territory thereof, a controlled substance in sched
ules I or II or a narcotic drug in schedules III or IV, unless such 
substance or drug is a part of the cargo entered in the manifest or 
part of the official supp1ies of the vessel, aircraft, or vehicle. 

The penalties are identical to those in section 952 (a). 
E. ~1 U.s.O. 959 

This statnte makes it unlawful for any person to manufacture 
or distrihute a contl'o11ed sllbstance in sclH'dulcs I or II intend
ing or knowing that such sllbstance will be lU1lawfully imported into 
the United States. The st'ct.ioll spl'cifical1y statl'S that it is intended 
to reach acts of manufact1ll'e 01' distribution committcd outside the 
tel'l'itol'ial jurisdiction of t.he Unitl'd States. and fixes velllle fOI' tl'ial 
as the district where an accused enters the United States, or the 
Dist!'ict of Columbia. 

The penalties for a violation of this section are the same as for 21 
U.S.C.952(a).0 
3. TILe Offen8e 

Subsection (a) provides tl1at a person is guilty of an offense jf he: 
(1) maullfac{'lU'es 01' tmlIics ill an opiate; 
(2) creates or traffics in a counterfeit substance containing an 

opiate; 
(3) imports or exports an opiate, or possesses an opiate aboard 

a vehicle al'l'iving in or departing from the United States 01' the 
customs tel'ritory of the United States; or 

(4) manufactures or traffics in an opiate for import into the 
United States. 

The term "opiate" is defined in section 1815(n) (5) to mean a mix
ture 01' substance contnining a detectable amOl1llt of any narcot.ic 
drug 10 that is a contl'olIed substance lisl'ed in schedule I 01' II, other 
than a narcotic drug consisting of (a) cocn leaves; (b) a compound, 
m!\.nnfactul'e, salt, derivntive, or prepamtiol1 of coca leaves; or (c) a 
substance chemicalIy identical thCl'cto. 

The terms "controlled substance," "connterfeit substance," "narcotic 
dl'Ug," and "manufacture" nre all defined in section 1815(a) (1) to 
have thc meaning givcn to those terms in 21 U.S.C. 802. 

The word "traffic" is defined in section 111 to mean (a) to sell, pledge, 
tl'ansfer, distribute, dispense, 01' otherwise dispose of to another person 
as considemtion for anything of valne; or (b) to buy, receive, possess, 
01' ohtain control of ",it,h intent to do any of the foregoing. 

The t.erm "distribute" is defined in section 1815 (a) (1) to have t.he 
meaning designated in 21 U.S.C. 802. The term "dispense" is defined 
in section 1815(a) (;3) to mean to "deliver a controlled sllbstance to an 
ultimate user or research subject by, 01' pursuant to the 01'(101' of, a 
practitioner, including the prescribing or administering of a con
trolled substance and the packaging, labeling, 01' compounding neces
sal'Y to pl'epare the substance for such delivery." This carries forward 

• 21 U.S.C. R4fl nnd !lfla plmlsh an nttempt or conRplrncy to ~ommlt nny oft'pn~r. In tIll! 
Drill\' Ahll~p nnrl Control Apt of 1070. ThpHP Rtntlltes nr!' cnrriprl forward In se~tl"nH 1001 
(Criminal Attpmptl nnrll002 (Crlmlnnl Consplrn('y) of tlw Ruh.lp~t hill. 

,. Thp ron~Pflt of n "cl .. t(>('tR\)le amonnt" "Hl'rlp~ forward curr .. nt Inw. Rpp Pn/trd ,<111ft" • .. 
Nelson, 499 F.2d 065 (8th Cir. 1074) ; UnitecL Stutcs v. Sudduth, 458 F.2d 1222, 1224 
(10th Cir. 1972). 

~-,-----------------------------------
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the definition of "dispense)) in 21 U.S.C. 802, with the principal modifi
cation that the word "lawful" before ;'order of a practitionel'" has been 
deleted. The presence of this word ill the current definition creates 
troublesome ambiguities and has given rise to conflicting intCl'pl'eta
tions with respect to the \'ehltiollship between the offenses of "dis
pensing" and "distrilmting" as l'egal'Cls physicans or other practi
tioners under the statute. Taken literally, the word "lawful" could be 
read to preclude a conviction of a physiciml licensed to dispense nar
cotics, even in a case where he "cEspensed" snch drugs not in the regu
lar course of practice. The First, Sixth, Ninth, and Tenth Circuits have 
indeed held that in such a case the prosecution may be brought under 
the "distributing" branch of 21 U.S.C. 841; 11 the Fifth Circuit dis
agrees.12 To obviate this nmleCeSSal'Y problem, the Committee has 
eliminated tll(~ adjective "lawfully," permitting a 'prosecution of a 
physician either for distributing or dispensing. If the dispensing was 
"lawful," the practitioner-defendant is afforded a defense that his 
conduct was authorized by the provisions of the Controlled Substances 
Act,13 

The term "cust.oms terrHol'Y 0'[ the United States" is defined in 
section 1815(a) (2) to have its itlenticn.l meaning in CIIJ'l'ent. law (21 
U.S,C. D51).14 'With respect to "illlport," hmyeyc~r, the Committee has 
essentirdlv adopted in this sllbclmptcr t.he definition in (;11e offense 
section o'r present law, 21 U.S.C. !>52(n,). Thus, the term is defined in 
section 1815(a) (4) to mean to "import into the United Stntes from 
any place outside the United States, 01' into the customs territ.ory of 
the United St.ates from any place outside the customs territ.ory of the 
United States but within the United States." 15 The following illus
trntes the effect of this langnnge. If .John Don trnnsports heroin from 
Europe to the Virgin Islands, lle is guilt.y of Ilnlawflll importation.16 

Richard Roe's transportation of the liel'oin from the Yil'gin Islnnds to 
Puerto Rico or Floridn, 'would nlso cOllst.itnte all illegrrl impol'tntion.l1 

The terms "schedule I," and the other "schedule;,;" are defined in 
section 1815 (a) (6) to refer to the schedules of controlled substances 
established by 21 U.S.C. 812. 

Paragraphs (1) and (2) continue offenses now in 21 U.S.C. 841(a). 
The Committee's term "traflics" may broaden the offenses as currently 
stated since it is all-encompassing and refers to any manner of "dis
pose a1]" to another person, and not merely to distribute or dispense 
(in addition to manufacturing) as under section 841(a). It should 
also be noted that implicit in the definition of "traffics" is the rejection 

11 See UnitelZ States v. Fellman, 549 F.2d 1111 (10th Cil'. 1977). anel cases cited thpl'eill. 
12 UnitclI State .• Y. Leiuh, 4117 F.2el 206 (5th Cll'. 1973). In UnitelZ States v. Moo)'c, 

423 U.S. 122 (1975), the Supreme Court dic1 not rpsolve this oupstion. bllt dlrl hoM 
that a licensed phYsician may be prosecuted under 21 U.S.C. 841 anel not only, as the 
court below har) helel. ull(ler 21 U.S.C. 842 anel 843. 

13 Spp sE'ctlon 1815fb). discnsseel infra. A corresT'ondln~ ilelptlon of the moillfier 
"lawfully" has bepn mnde In the conforming amenilments In the ilpfinltlon of the term 
"ultlmnte user," utilized In the eleflnltlon of "ellspense." Sel~ 21 U.S.C. 802(25). 

"General henrlnote 2 of the Tnrlff Schedulps. to which thp definition makes reference. 
Includes Stntes, the District of Columbia. and Puerto Rico within the "customs territory." 

,. The fUrther definition of "Import" as meanln~ any bringing In or Introduction of an 
~rtlcle Into any area has been retained In 21 U.S.C. 951 and Is. therefore, also applicable 
unrlE'r th!~ sprtlon. 

,. See the dpfinltlon of "United States" In section 111 as Incluilln~ all "stntes" (n term 
defined to Include all posspsslons nnd territories of the United Statps. as well as the Dis· 
trlrt of ColumOln. Puprto Rico. Guam. etc.). nil nlnces nnd wntprs. contlnentnl or Insular. 
that nre snbjPct to thp sperln) tE'rritorlnl or maritime jurisdiction of the United States. und 
the alrspa('e overlYing such Stn tps .. places. and wa tel's. 

17 See United State8 Y. Matthew8, 8upra note 8, reaching an Identical result under prlo! 
law. 
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of the "purchasing agent" doctrine. As remarked earlier, this doctrine 
was eliminated ill the Drug Abuse Prevention and Oontrol Act of 1970 
by means of the definition of "deliver' in 21 U.S.C. 802. The inclusion 
of such verbs as "tram;fel''' and "dispose" in the concept of "trufIics" 
also accomplishestlus result, since, although an agent of It purchaseI' 
Dlay not "sell" dru ,ys to his principal, he certainly "tl'llllsfers" or "dis
poses" of them so a~ to come within this section.18 In addition, it should 
be noted that the term "traffics". because of the breadth of the included 
phrase "anything of value" in'its definition, includes a situation in 
which, although no consideration (in the contractual sense) is present, 
a transfer not as a pure gift or gratuity is made with the hope or ex
pectation by the transferor of developing or retaining business. The 
Committee 'is aware that such practices as the dissemination of "free 
samples" of narcotics in the hope of developing or maintaining a 
clientele are not uncommon, particularly in the context of school- or 
teen-age recipients, and it intends that such transfers be punishable 
as "trafficking". This is accomplished through the definition of "any
thing that might reasonably be regarded by the beneficiary as a direct 
or indirect gain or advantage". This would cover transfers made for 
businl'ss purposes, while excluding gratuitous transfers among friends. 

'With respert to the offenses of 'possession with iutent, encompassed 
within the meaning of "tmffics," the Committee intends to pel'petuate 
CUlTent law to the effect that possession may be eithel' constl'uctive or 
actnal,tp and that an intent to sell or othel'wise dispose of the substance 
may be inferred from quantity of the substance possessed, as well as 
fl'Om other ('iI'cumstnnres sn('h as its mannel' of pac1mging.20 

The conduct in these offenses is manuiactUl'ing or trafficking in n 
Rubstanct' (pamgrnph (1) and crt'ating or traffic'king in n substance 
(paragraph (2). 8i11('e no culpability level is sp0cifical1y clesignatecl, 
t1le npplirable. stnte of mind that must be proved is at least "knowing," 
i.e., thnt the ddenclant was nwnl'e of the nnture of his actions.21 

The eleml'nt that. the substance was nn "opiate" in paragraph (1) 
01' a "conntel·feit suhstance containing an opiate" in pamgraph (2) is 
an existing circumRtance. As no culpability standal'd iR pr0scI'ih0d in 
tllis st'ction. the npplirable state of mind t.hat must be established is, at 
a minimum, "reckless," i.e., that the defendant was conscious of hnt 
disregarded tIl('. substantial risk that the circumstance existed, and the 
risk was such that its disregard constituted a gross deviation from the 
degree of care that a reasonable person would ha va exercised in the 
circnmstances.22 

The combination of requiring at least "knowing" conduct and "reck
lessness" as to the nature of the substance, reduces, but only slightly, 
the scienter required by prt'sent law. Although 21 U.S.C: 841 (like 
the other offt'nses carried forward in this and the next. sertion) speaks 
in terms of "Imowingly or intentionnl1y," the courts have interprl'ted 
"knowingly" to include conscious avoidance or studied ignorance, and 

1B Rf'e Unitell States v. Pi~rc(), 41lR F.2d 712 (n.c. elr. 11l74J. nnel cnRps rltpel thpreln. 
,. Kg .. United StaU8 v. lIla8pero, 4110 11'.211 V'II'i4. la~ill (rith Clr. 11l74) : Tlfliied StateR ,'. 

"hiliP8. 406 F.2r1 11'1!Hi. 1l!!l7 (ritll (,Ir. 11l74); Ullited ."IfllteR v. ,TomPR. 4!l4 F.21l 1007, 
10:11 (n.c. Clr.), cprt. f]pnled, Rub nom .• Tal'kROII \'. TTlllteaStllte8. 411l U.S. 1020 (1974). 

,. FJ.g., [Jlliter1 State8 v. 11·e1rhir. 41lR 1?2,1 :'140. 1'Ir;O-llri1 (HIt elr. 1!l741. lind ('n"p~ Cited 
thprpln: Tlnited State8 \'. Sigal, 500 F.2cl 1118, 1123 (10th Clr.). cert. denied, 419 U.S. 
054 (11l74). 

n See sections BOB (b) (1) nnd :102(b) (1) • 
.. See sections BOB (b) (2) nnd B02(c) (1). 
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have sustained jury instructions that knowledge may be inferred where 
the defendant "deliberately closed his eyes to what he had every reason 
to believe was the fact." Z3 Both cases cited aml'med con victions for im
porting and possessing cocaine with intent to sell, where the evidence 
showed that the defendant received or -was promised substantial money 
to cai'ry through customs a suitcase or package, notwithstanding the 
defendant's contention that he did not actually know what was in the 
suitcase or package and that, while he realized he was doing some
thing wrong, the substance could 1111. ve been smuggled goods other than 
narcotics. 

Under the Committee's formulation, something less than conscious 
avoidance will suffice for criminal liability , but the actor must have dis
regarded a substantial l'isk, of which he was aware, that the substance 
trafficked in was an opiate. 

This is a fail' standard, since, in the situation in the J oly and 
Olivares-Vega cases just referred to, a reasonable and law-abiding per
son would check or inquire into the contents of the package before 
agreeing to pedorm the requested task of cal'l'ying it through customs. 
;\. failure to do so would constitute a gross deviation from the degree 
of care that a reasonable and law-abiding person would exercise, and, 
in the Committee's view, affords ample basis for the imposition of 
criminal sanctions. 

Paragraph (3) brings forward the offenses (insofar as they cover 
opiates) in 21 U.S.C. 952(u.), 9513(11.), and 955. The latter offense 
has been somewhat expanded in that it currently reaches only posses
sion aboard a vessel, aircraft, or "vehicle of a carrier," whereas this 
section covers possession aboard nny "vehicle." The term "vehicle" 
is defined in section 111 to mean a motor vehicle, vessel, railroad vehicle, 
or airCl'aft. Thus, at least in its coverage of private motor vehicles, 
this section expands current. law under 21 U.S.C. fl55. 

The conduct in this offense is importing, exporting, or possessing n 
substance. As no culpability level is set forth in this s('ction, the ap
plicable state of mind that mllst be proved is at least "knowing," 
i.e., that the offender was a"al'e of the nature of his actions,24 

The elements that the substance was an "opiate" and that, as to th(1 
possession brunch, it was "aboard It vehicle arriving in 01' departing 
from the United States," etc., are existing circumstances. Smce no 
culpability standard is specifically prpscl'ibl'd, the applicable state 
of mind to be shown is, at It minimum, "reckless," i.e., that the of
fender was aware of but disregarded the substantial risk that the 
circumstances existed.25 

Paragraph (4) brings forward offenses in 21 U.S.C. fl59. Insofar 
as the term "traffics" is broader than the conccpt of "distribute" in pres
ent law, this section expands the offense to cover all mannet· of deal
ings in opiates for import into the Unitt'd Sta.tes. 

The conduct is manufn.cturing 01' trn.fficking in a substance, Since 
no culpability level is designatpd, the applicable state of mind is, ItS 

under thc foregoing parn.graphs, at least "knowing." The natnre of 

.. See United State8 v, Jolll, 49:1 F,2d 672, 674 (2d Clr, 1974) ; United states Y. OUtlares· 
Vcr](l, 405 F.2i1 R27. R:lO (2rl ('Ir. 1!l741 

.. See sections 303(b) (1) and 302(b) (1), 
M See sections 303(b) (2) and 302(c) (1), 
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the substance is an existing circumstance as to which the minimum 
state of mind that must be shown is "reckless." The element "for im
port into the United States" states the particular purpose for which 
It must be proved that the concIuct was performed. 
4. Jurisdiction 

This section contains no subsection setting forth the extent to which 
Federal jurisdiction exists ovcr an offense herein. Therefore, Federal 
jurisdiction over an offense in this section is governed by the provi
sions of section 201 (b) (2). It should be noted that extraterritorial 
jurisdiction may be asserted over the offense in paragraph (4), by vir
tHe of fection 204 ( d). This continne-., cnrrent law uncleI' 21 U.S.C. 959. 20 

The generally broad scope of jurisdiction is consistent with the con
gressional findings and declarations in the Drug Abuse and Control 
Act of 1970.27 Regulation of intrastate transactions under these and 
Rimilar findings in pl'edeCeRSOl' statutes has been uniformly sustained 
against constitutional challenge.28 

5. Grading 
Subsection (b) simplifies and revamps the complex penalty scheme 

in the Drug Abuse and Control Act of 1970. 
The most serious status (i.e., OlaRs B felony-up to twenty years 

in prison) is reserveel for caRes in which (1) the opiate weighs one hU11-

ch'eel grams or more, (2) the offense consistR of distributing the opiate 
to a pel'son who is IrSR thnn eighteen years old and is at least five years 
younger than the defendant, or (3) the offense is committed after 
the defendant has been convicted of a felony under Federal, State, 
or foreign law relating to an opiate, or while he was on release pending 
trial for an offense under this section. 

"" United States v. King, 552 F.2d 833, 850-852 (9th Clr. 1976). 
'" See 21 U.S.C. 801. whIch provlde~ : 
The Con/:ress mnkes the folIowln/: flndln/:s nnd declaratIons; 
(1) Mnny- of the drugs Included wIthIn thIs subchnpter hnve a useful nnd legItimate 

medIcal purpose and are neceHsary to maIntaIn the health and general welfare of the 
AmerIcan peopl~. 

(2) The lIlegal Importation, mannfacture, dIstrIbutIon, and possessIon and Improper 
use of controlled substances have n substantial and detrimental effect on the health and 
general welfare of the Amerlcall ppoplp. 

(?) A major portion of the traffic In controlled SUbstances flows through Interstate and 
foreIgn commerce. IncIdents of the tramc whIch are not an Integral pnrt of the Inter
state or forei<m flow. su('h as manufa('ture. 10('111 distribution. ancl !1ossess, nonethe
less Ilave n substnntlal nnd dIrect effect upon Interstate comm~rce becnuse--

(A) After manufacture. mnny controlled substnnces nre trnnsported In Inter
sta te commerce. 

(B) Controllecl substances dlstrlhuted locally usunlly have been transported 
In Interstate commerce ImmedIately hefore theIr dIstrIbution. and 

(C) Controlled substances possessed commonly flow through Interstnte com· 
merce ImmpcJlat"I.\· prIor to such llossesslon. 

(4) Locnl dIstrIbution nnd possessIon of controlled substances contrIbute to swell
Ing the Interstate trutlle In such substllnces. 

(5) Controlled substances manufnctured and dIstrIbuted Intrastnte cannot he dIffer
entIated from controlled substances manufllctured ancl dIstrIbuted Interstate. Thus. It Is 
not feaslhle to dlstln/:uish. In terms of controls, between controlled suhstances manufac
tured nnd distrIbuted Interstate and controlled substances manufnctured and distrIbuted 
latrastate. 

(6) Federal control of Intrastate IncIdents of the traffic In controllecl substnnces Is 
p.ssentlal to the effectIve control of the Interlltate IncIdents of SUCll tramc. 

(7) The UnIted Stntes Is n pnrty to the Sln/:le COll\'entlon on Narcotic Dru/:R. 1061. 
and other Internatlonnl conventIons desIgned to establish effective control ovc'r Inter
nntlonnl nnd rlomestlc trnmc 111 controllprl substnncPR. 

28 Fl./:. Tlniter/ State .• v. Lopez. 459 F.2r1 !l4!l, 951-952 (5th Clr.), cert. denIed, 409 U.S. 
R7R (1972), nnd casps cited therpin; Unitecl Stntes v. Lament·, 417 F.2d 626 (8th Cir. 
1!J(9). cert. denied. sub nom. McEntire v. Unitec/. States, 307 U.S. 067 (1970), and cases 
c!teel thereIn: cf. Perez v. United States, 402 U.S. 146 (1971). 
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The first branch of this provision reflects the Committce's view that 
persons whose offense invoh'es one hundred grams of an opiate are 
likely to be major traffickers des~rvin&, of severe pu~ishment.29 

The second branch generally brlllgs forward the heIghtened penalty 
under 21 U.S.C. 845 when the offense involves distributing a controlled 
substance to a minor. However, whereas that section applies whenever 
t.ho distribution is to a perSOll undel' twenty-olle years of age by .!l 

pel'son ovel' eighteen, this section treats as victiJll-lllinors only pel'solls 
under eighteen, and reaches only intlividnnls at least five yeal's older 
than the victim, whel'e the situation is likely to involve COl'1'UptiOIl of 
tho minor rather than a trallicking t.ransaction by a peer.30 

The third branch of this provision applies to pl'evious felony con
victions in violation of State or foreign law, as well as Federal law. 
This expands current law under 21 U.S.C. 841 (b) and 9G2, the double
the-penalty provisions of which are triggered only by a previous, final 
cOllviction under a law of the United States regulating narcotic drugs, 
marihuana, or depressant or stimulant drugs. The Committee con
siders that opiate trafficking violat.ions are so deleterious to the well
being of the American people that Offl'lHlel's who have been previously 
found guilty of tr!tfIicking in such dl'tlgs lIncler State and fOI'eign, as 
well as Federal laws (01' who cOllllllit such offense while on release 
awaiting trial for an offense under this section), merit harsh penalties. 
The COlllmittee intends that a "conviction" be usable for augmentation 
of sentence purposes even though it is on appeal or the subject of a 
certiorari request.3] 

In any other case, the offense is graded as a Class C felony (up to 
ten years in prison). This generally continues the existing penalty 
range applicable to opiate offenses' when no aggravating factor is 
present. 

Subsection (b) also provides that, notwithstanding the provisions 
of part III of this title, the court may not sentence the defendant to 
probation but shall sentence him to a term of imprisonment of not less 
than two years without designating eligibility for eurly release during 
the first two years of the term, with the sentence tp run consecutively 
to any other term of impdsonment imposed upon the defendant, unless 
the court finds that, at the time of the offense, the defendant was less 
than eighteen years old; the defendant's mental capacity was signifi
cantly impaired, although the impairment was not such as to constitute 
a defense; the defendant was under unusual und substantial duress, 
although not such dmess as to constitute a defense; 01' the defendant 
was an accomplice whose participation in the offense was relatively 
minor. This provision is new. It reflects the Committee's belief tluit 
the seriousness of the opiate offenses described herein ordinarily war
rants a mandatory minimum prison sentence. A sentence imposed 
u.nc1er this provision, since it cannot include a desig11ation of any por
tIon of the first two years of the prison term as a portion dnring which 
t!le defendant is to be subject to early release, lUIS the effect uncleI' sec
tIons 2301 (c), 2302 (a), and 3824 (a) of requiring imprisonment for 

.. The New York City Bar Association's Special Committee supported heavier penalties 
lor "wholesale distribution or sale or possession of large quantities" of dangerous drugs, 
Se .. HpIlrlul:N, , •. :iM14 

30 See section 1643 (Sexunl Abuse of a Minor), where the same device was utilized, but In 
the definition of the offense rather than In gradlug, 

31 See State of A.rizolla v. Oourt of A.ppeal8 Divi8ion I, 441 p, 2d 544, 547 (Ariz, 1968) : 
cf. [Tlliteet State8 v, Franicevich, 471])'.2d 427 (5th eir. 1973), 
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at least two years minus any time credited for satisfactory behavior 
under section 3824 (b). However, the harshness and inflexibility of the 
mandatory minimum terms are ameliorated by the enumeration of 
specific mitigating factors which, if found by the court to exist, negate 
the necessity to impose the mandatory minimum sentence. 

SE01'ION 1812. 'l'RAFFIOKING IN DRUGS 

1. In General and Present F edeml Law 
This section complements the previous offense and deals with traf

ficking in controlled substances other than opiates. It brings forward 
21 U.S.C. 841, 952 (a), 953 (a), 955, and 959 to the extent those statutes 
cover non-opiate substances. 
9. The Offe1UJe 

Subsection (a) provides that a person is guilty of an offense if 
he (1) manufactures 01' traffics in a cOIltrollt'd substance other than 
an opiate, (2) creates 01' traffics in a connterfeit substance other than 
a counterfeit substance containing an opiate, (3) imports 01' expOl'lS 
a controlled substance other than opiate, 01' possesses a contl'olled sub
stance other than an opiate aboard a vehicle arl'iving in or clepal·ting 
from the United States or the customs territory of the United States, 
01' (4) manufactures 01' traffics in a contl'olled substance, other than an 
opiate, and other than a substance listed in schedules III, IV or V, 
for import into the United States. 

The analysis of the elements and culpability attending these offenses 
is identical to that nnder section 1811 (a) (1) through (4) and the dis
cussion there shoul<1 be adyel·ted to here. The final offense is limited 
to schedule I or II substances to accord with the limited purview of 
the offense in 21 U.S.C. 959. 
3. Jurisdiction 

The scope of Federal jurisdiction under this section is the same as 
under section 1811 and the discussion there is equally applicable here. 
4. Grading 

In this section the Committee has continued the general sentencing 
scheme in current law which distinguishes between schedule I or II 
narcotic drugs and other substances, and contains special provisions 
for marihuana.32 

Under paragraph (b) (1), the most serious penalti§s under this sec
tion (i.e., Class B felony-up to twenty years in prison) apply when 
the controlled substance involved in the offense is listed in schedules 
I 01' II and is a kilogram of a narcotic drug other than an opiate or is 
500 grams or more of phencyclidine (PCP). This grading makes ap
propriate distinctions between large and casual traffickers-drawing 
the dividing line with respect to both cocaine and PCP at approxi-

32 Tt shol1l,l he noted that the Committee has amended the dpfinltlon of "mar!11l1ana" In 
21 n.R,C. 802 to make clpar that all specIes of that plant are covered. This accords with 
the result reached hy all federal courts of appeal under the existing definition, aJ'tlJough 
some district courts hnve held to the contrary ami the issne continues to generate lltlga
tlon. f'pc, p.g .. United. 8t(1tcs V. Walton, 514 F. 2d 201 (D.C. Cir. 1075) and cUSPS cited 
thPrptn: anll sep fl11iterl Fltatc.q Y. Of/dc. 520 P. 2d 1MG. 131;2 (8th Clr. 1075). There is 
clearly no renson to except particular species of marihuana from coverage nnd the 
Committee's amendment shOUld thus fairly put an end to the current debate regarding 
an apparent loophole in the law. 
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mately 100,000 times the average user dosage-and recognizes the in
creasing use of POP, a particularly dangerous drug.33 

Under paragraph (b) (2), an ofl'ense is a Olass 0 felony (up to ten 
years in prison) if the controlled substance is listed in schedules I or 
II and is less than a kilogram 01 a narcotic drug other than an opiate, 
less than 500 grams of POP, or more than 300 grams of marihuana. 
This latter provision covers trafficking in more than two-thirds of a 
pound of marihuana. 

Under paragraph (b) (3), an ofl'ense is a Olass D felony (up to five 
years in prison) if the substance is listed in schedules I or II but is 
not a narcotic drug or is any substance listed in schedule III. 

Under paragraph (b) (4), an ofl'ense lmder this section is graded as 
a Olass E felony (up to two years in prison) if the controlled sub
stance is listed in schedule IV .. 

Under paragraph (b) (5), an ofl'ense herein is graded as a Olass A 
misdemeanor (up to one year in prison) if the controlled substance 
is listed in schedule V, or is one hundred to three hundred grams of 
marihuana. The latter provision brings forward the one-year penalty 
made generally applicable to the distribution of small amounts of 
marihuana via 21 U.S.O. 841 (b) (4) (844). 

The Committee has, moreover, created a further grading distinction 
in paragraph (b) (6) if the controlled substance is less than one hun
dred grams of marihuana. The ofl'ense under these circumstances is 
graded as a Olass B misdemeanor, carrying a maximum penalty of six 
months in prison. . 

Subsection (b) additionally provides that each of the foregoing 
grading levels shall be increased, so that the ofl'ense is of the class 
next above that specified, if the offense consists of distributing the 
controlled substance to a person who is less than eighteen years old 
and who is at least five years younger than the defendant. This formu
lation has been discussed in connection with the preceding section 
and generally brings forward the provisions of 21 U.S.C. 845. The 
Committee, however, determined not to perpetuate the recidivist pro
visions of 21 U.S.O. 841 (b) and 962 with respect to this ofl'ense. Such 
recidivism should be taken into account by the Sentencing Oommission 
and the court in determining the appropriateness of a defendant's 
sentence. The grading levels provided are deemed adequate to punish 
and deter recidivists and, unlike the caSe with respect to opiates, the 
Committee does not consider that an automatic augmentation of the 
maximum penalty is necessary or proper with respect to the ofl'enses 
in this section. 

Similarly the Oommittee has omitted the general scheme in 21 U.S.O. 
845, which calls for a tripling of penalties if the offender is a recidi
vist and the distribution is to a minor. The Committee considers the 
tripling concept to be inequitable and unduly severe. 

SEOTION 1 R 13. POSSESSING DRUGS 

1. Tn General. and Pl'e:Jent Federal Lmv 
This sertion dC'H1R with Rimple POR"<'RRion of rontrollNl sllh"tnnr<'s' 

and is a lesser inclmlNl offl'nRe of sections 1811 and 1812.34 It is 
generally based upon 21 U.S.O. 844 (a). 

""Compare 21 U.S:C. 841 (b) (5). 
"See Sansone v. Unitccl St(ltes, 380 U.S. 343. 349-350 (1965) ; Unitcd Stutcs v. Blakc, 

484 l".2d 50, 58 (8tl! Clr. 1973), cert. denied, 417 U.S. 949 (1974). 
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21 U.S.C. 844(a) punishes by up to one year in prison 3il whoever 
knowingly or intentionally possesses a controlled substance unless such 
substnnce was obtained directly, or pursuant to a valid prescription or 
order, from a practitioner, while acting in the course of his profes
sional pructice (or except as otherwise provided by the Drug Abuse 
and Control Act of 1970). 

The term "practitioner" is defined in 21 U.S.C. 802(20) to mean 
a physician, dentist, veterinarian, scientific investigator, pharmacy, 
hospital, or other person licensed, registel'ed, or otherwise permitted, by 
the United Stat~s or the jurisdiction in which he practices or does 
research, to distribute, dispense, conduct, research with respect to, ad
minister, or use in teaching or chemical analysis, a controlled sub
stance in the course of his professional practice or research.36 

B. The OjfV'TUJe 
Subsection (a) provides thnt a person is guilty of an offense if he 

possesses a controlled substance. 
The term "controlled substance" is in section 1815 (a) (1) given 

the same meaning as it now has uncleI' section 802 (6), i.e., a drug or 
other substance, or immediate precursor, included in schedules I-V, 
but not including distilled spil'its, wine, malt beverages, or tobacco. 

The Committee intends that the conccpt of "possesses" includes both 
actual and constructive possession, as has been repeatedly held in cur
rent law.37 

With respect to the controversial issue of the simple possession or 
gratuitous transfer of small amounts of marihuana,38 the bill, as re
ported, like S. 1437 in the 95th Congress, penalizes such possession or 
transfer as an infraction punishable only by a fine, rather than de
criminalizing the conduct. The Committee believes that the regulation 
of marihuana possession in small amounts is generally a matter for 
the States,39 and it is aware that the Federal Government tochy is 
not enforcing, either by arrest or prosecution t the current penal pro
hibition against the simple possession of marihuana; because of the 
lack of resources, enforcement is concentrated upon the large-scale 
trafficker.40 

A continuation of a Federal criminal penalty for simple possession 
of a small quantity of marihuana is, however, deemed appropriate 
and important because of its symbolic value and potential effect on 
State and local reform efforts and attitudes towards marihuana use. 
All but auout one percent of the nation's marihuana arrests occur at 
the State level. The reported bill's provision aclmowledges that our 

.. 'rho penalty rises to two years w. prison if the olfcnse is a second or subsequen t olfense 
under section 844(a). 

"" The tel."ms "dlst;J:lbute," "dispense." and administer" are also rlefined In 21 U.S.C. 802 
Hnrl hll\'p hN'n Nl't forth In relntlllll 10 thp pxplanation of ~p.ctlon 1.811. 

31 E.g .. United States v. Maspero, sllpra note 19, at 1359; Urtlte.1l. States V. Crippell, 459 
li'.2r1 1387 (3d Clr. 1972). 

ns Hearln):!'s before the Subcommittee to Investigate Juvenile Delinquency, Committee 
on the .Tudiclary, n.s. Senltte. Marihuana Decriminalization and supplements I nnd II, 
94th Con):!'l'p~~. 1st SesR .. May 14, 11175: SPP. slImmarizln!( thc current stnte of Tmowlec!ge 
ItS to the elfects of marihuana use, Con8iderations for and against the Reduction of 
Fer/erul Penalties for Possession 0/ Small AlItOUnt8 of Marihuana Jor Per80na/' Usc, A 
Revort of the House Select Committee on Narcotics Abuse and ContrOl. 95th Cong., 1st 
Sess .• pp. 6-14 (11177). 

"" About one-fifth of the States presently have lltws dccriminltllr.ing thc pos~esslon of It 
smitH amount of marihuana for per"onal use. 'rhese Statcs account for nearly 32 percent of 
the nation's populltt!on. Such legislation Is being considered In more thu'n thirty other 
Stutps. Td. at 1. 

40 ld. at 15-16. 
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Federal law enforcement officers should not be burdened with the 
arrest and prosecution of simple marihuana possession offenders, 
while at the same time it sets a model for the States that some discour
agement should be kept in the form of a criminal fine, for the simple 
possession of small amounts of marihuana. 

'1'he conduct in this section is possessing It substance. Since no cul
pability level is specifically prescribed, the applicable state of mind 
to be proved is at least "lmuwing," i.e., that the olrcnder was aware 
of the nature of his actions.41 

The element that what was possessed was a "controllcd substance" 
is an existing circumstance. As no culpability standard is specilically 
desi~nated, the applicable state of mind that must be shown is, at a 
milllmum, "reckless," i.e., that the olfcndel' was aware of but dis
regarded the substantial risk that the circumstance existed.42 

The relationship between this degree of culpability and the soiente1' 
required by the courts under the "knowingly or intentionally" stand
ard in present law hafl been fully explained in relation to section 1811 
and that discussion should be consulted here. 
S. Defense 

Subsection (b) provides that it is a defense to a prosecution under 
this section that the controlled substance was obtained directly from 
or pursuant to a valid prescription or order issued by, a practitioner 
actmg in the course of his professional practice. This continues the 
exception in 21 U.S.C. 844 (a) :13 The matter is denominated as a 
"defense," thus meaning that the govel'llment willllot have to' nega
tive the issue unless it is sullicientIy raised by the e\Tidence, whereupon 
the government will bear the burden of disproving the defense beyond 
[t, reasonable doubt.44 This is in accord with current law, since 21 
U.S.C. 885 (a) (1) provides, inter alia, that it shall not be necessary 
for the United States to negative any exemption set forth in this 
subchapter (i.e., 21 U.S.C. 801-886) in any pleading or trial and that 
the burden of going forward with the evidence with respect to any 
such exemption or exception shall be upon the person claiming its 
benefit. 

It should be noted that the concept of "acting in the course of his 
professional practice" would not include activities such as a physi
cian's selling controlled substances to a dealer or addict, or distribut
ing or dispensing controlled substances to addicts merely to cater to 01' 

satisfy an appetite or craving for such drugs.4 5 

Following existing law, the Committee does not intend that addic
tion be a defense to a charge of possession of a controlled substance.46 

4. A1'1'est Preoluded 
Subsection (c) provides that a person who is apprehended for 

possession of a controlled substance consisting of thirty grams or less 

"See sections 303(b) (1) nnd 302(b) (1). 
"See sections 303 (b) (2) and 302 (c) (1). 
43 See also Lhulel' v. United. State8, 268 U.S. 5. 16-22 (1025). and BOlld Y. Unitecl 

States, 271 U.S. 104 (1926). both similarly construing a predecessor enactment. 
"Sce Unite,l State8 Y. Hook6l', 541 F.2d 300, 305 (1st Clr. 1976) : proposed Rule 25.1 of 

the Feder!!l Rules of Criminal ProCNlure. containpd In the suhject hill. 
4. See Jllt F'1tell Moy Y. Unite,7 State8. 254 U.S. 189. 104 (1920) ; Unite,l State8 v. Oolliel', 

478 F.2d 268. 270-272 (5th Clr. 1973); and compare Lincler v. United States, wpra 
note 42 . 

• 0 E.g .• Unit ell State8 v. Moore, 486 F. 2d 11119 (D.C. Clr.) (en bane). cert. dpnied. 414 
U.S. 980 (1973) ; cf. Powell v. Temas, 392 U.S. 514 (1968). For n contrary view. see Hear
Ings, pp. 1468-1469 (testimony of A.C.L.U.). 
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of marihuana shall not be arrested for the offense, but instead shall 
be issued a summons. 
5. Jurisdiotion 

This section rontains no subsection setting forth the extent to which 
Federal jl1l'isdiction exists. TIH'l'Cfol'e, by opcl'Htion of section 201 
(b) (2), tJl(l/'O is FNlcrnl jn!'isc1iction ovm' an offense hm'eia if it is 
committed within the extrntCl'ritorial jurisdiction to t.he extent pro
viclr<l in sertio/l 20 [. and (.he general or sperial illJ'isdid.ion of the 
TTnitcd States. ns drfill('d in fmrtions 202 nnc12mt This rnl'l'ics forward 
t.lle pr<'fcnt scope of judsdictioll tlndel' 21 U.S.C. 844:(a). 

6. G1'adin.q 
An offense uncleI' this section is graded as a Class D felony (up to 

five years in prison) if the controlled substance is one hundred grams 
or more of an opiate. The Committee believes that possession of this 
quantity of an opiate is tantamount to possession with intent to traffic 
and therefore has made such possession itself a serious offense. Of 
course, if Jess than one hundred grams is involved, tJle government 
mnst prove the requisite intent under section 1811. An offense under 
this sertinn iq a (11flss A misdemeflllor (nn to one year in prison) if 
the control1ed substance is less than one hundred grams of an opiate, 
is one hundred and fifty grams or more of marihuana, or is a substance 
other than an opiate or marihuana; it is a Class C misdemeanor (up 
to thirty days in prison) if the controlled substance is more tha!l 
thirty grams but Jess than one hundred and fifty grams of marl
huana, but notwithstanding the provisions of PaTt III of this title, 
the nnthol'i7.en. fine is not more than $50n i it is an infraction if the 
controlled substance is thirty grams or less of marihuana, but not
withstanding' the provisions of Part III of this title, the penalty is 
limitpel to a maximum criminal fine of from $100 to $500 depending 
on the amount possessed nnd the number of prior mfl,rihuana con
victions. For possession of less than one hundred and fifty grams of 
marihuana, this greatly reduces the penalty as compared with current 
Jaw:J1 

SECTION 11114. VTOT,ATTNG /I nnUG m~m:rr,ATToN 

I. In Oeneml and P1'e.~{lnt Federal Law 
This Sl'ctioll (]rals pl'imnl'ily with l'<'gnlntol'Y O1l'('llf'(,S commlttefl hy 

those "egisf'eJ'ecl to linllclJe ('ontJ'OlJ(l(l slIhstanrl's llncle/' the Contl'Olled 
Suhst:lIic'('s Act OJ' the Contl'Ol1pcl SulistflncC's TIll])OI'f. nnrl Expm-t Art. 
It en/Tics fO/'wltJ'(l withont. substantial chnngC' the otren~(\s rlesrl·ihec1 
in 21 U.S.C. 841(cl), 842 (c)(2) (A), 843(c)'(1), nnd 961(2). U.S.C. 
84:1 (d), part of Public Law 95-633 enacted in 19'78, makes it n five
year felony for any person knowingly or intentionaJly to rOSS(lSS the 
chemical piperidine with intent to manufacture plwncyclidme (PCP) 
or to possess piperidine knowing Or havinp: reason to bl'1il'VE' that it 
will be used to manufacture PCP. Under the provisions of the statute, 

41 The specinl provisions in 21 U.S.C. 844(b), permitting the drferrnl of entry of a judc:
ment of ronvirtlon for a fil'Rt-time offendrr on n charge of unlnwful pORsesRlon. the placing 
of the offender on pronatIon. nnd the ultimate expungement of the rom'lctlon if the term 
of probatlou is sucr~1sfl1l1y romJllptecl. hnve been carrlerl forwnrrl In sectlou :1807 of 
the corle. It should be noted that the Committee ba~ apllroverl a proYision. in subsrctlon (c). 
that slgnlt1cantl~' expnnds the expungement provIsions with respect to possession of smnIl 
amounts of marihuana. 
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these offenses have a sunset date of January 1, 1981. 21 U.S.C. 842(a) 
makes it unlawful for any person--

(1) who is subject to the requirements of part C 48 to distribute 
or dispense a controll<'d substance in violation of section 829 of 
title 21, United States Code; 

(2) who is a registrant. to distribute 01' dispense a cOl1trolled 
subst:mcQ not uuth01'ized by his re.gist.mtion to another registl'ant 
or other ttut.h01·ized persoll 01' to 111:11111 fnettll'e a COli ( 1'011l'd sub
stance not. ttutllOl·jzed by his registmtioll; 

(3) who is a registrant to distribute a controlled substance in 
violation of section 825 of title 21 ; 

(4) to remove, alter, or obliterate a symbol or label required 
by section 825 of title 21 ; 

(5) to refuse or fail to make, keep, or furnish any record re
port, notification, declaration, OI'(ler or order form, statement, 
Invoice, or information rerptirecl under this subchapter or sub
chapter II of chapter 13 of title 21; 

(6) to refuse any entry into any premises 01' inspection author
ized by this subchapter or subchapter II of this chapter; 

(7) to remove, break, injure, or deface a seal placed upon con
trolled substances, pUl'suant to section 824 (f) or 881 of title 21 
or to remove or dispose of substances so placed under seal; 

(8) to use, to his own advantage, or to reveal, other than to 
duly authorized officers or employees of the United States, or to 
the courts when relevant in any judicial proceeding under this 
subchapter or subchapter II of' chapter 13 of title 21 any infor
mation acquired in the COUl'se of an inspection authorized by this 
subchapter concerning any method or process which as a trade 
secret is entitled to protection or; 

(9) to distribute or seJl piperidine in yiolation of regulations 
established under 21 U.S.C. 830(a) (2), regarding presentation 
of identification. 

21 n.s.c. R42(h) mok(>A it unlnwfnl for nny perRon who is n l'('~
istrant to manufacture a controlled substance in schedule I or II which 
is (1) not expressly authorized by his registration and by a quota 
assigned to him pursuant to 21 U.S.C. 826, or (2) in excess of a quota 
assigned to him pursuant to that statute. 

21 n.Rc!. R-I-~(r) (2) pl'ovidp{~ tllnt \\'hol'vl'r is found to 110\T(> "know
ingly" violated section 842 is ordinarily liable to imprisonment for up 
to one year and a fine of up to $25,000; however, if the violation is the 
second such offense under this section or if the defendant had been 
previously convicted of any crime under the Drug Abuse and Control 
Act of 1970 or other law of the United States relating to narcotic 
drugs, marihuana, or depressant or stimulant substances, the penalty 
rifes to a maximum of two years in prison and a maximum fine of 
$50,000. 

21 U.S.C. 843 makes it unlawful for any person-
(1) who is a registrant knowingly or intentionally to distribute 

a controlled substance classified in schedule I or II, in the course 
of his legitimate business, except pursuant to nn oreler or an order 
form as required by section 828 of title 21, United States Code; 

<8 Part C (21 U.S.C. 821-829) deals with the registration of manufacturers. distributors. 
and dlapensera of controlled SUbstances. 
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(2) knowingly or intentionally to use in the course of the manu
factur~ or distribution of a controlled substance a registration 
number which is fictitious, revoked, suspended, or issued to 
another person; 

(3) knowingly or intentionally to acquire ?r obtain possession 
of a controlled substance by mIsrepresentatIon, fraud, forgery, 
deception, or subterfuge; 

(4) knowingly or intentionally to furnish false or frnudulent 
material information in, or omit any material information from, 
any application, report, record, or other document required to be 
made, kept, or filed under subchapter I or subchapter II of chapter 
13 of title 21, or to present false or fraudulent identification -where 
the person iR 1'('('(>iv1ng or pUl'chasing- piprl'idiJle find is l'efIuirecl 
to present identification pursuant to 21 U.S. O. 830 ( a) ; or 

(5) knowingly or intentionally to make, distribute, or possess 
any punch, die, plate, stone, or other thing designed to print, im
print, or reproduce the trademark, trade name, or other identify
ing mark, imprint, or device of another or any likeness of any of 
the foregoing upon any drug or container 01' labeling thereof so 
as to r~nder such a drug a counterfeit substance. 

The ~art of paragra ph (4) that relates to false statemmts and omis
sion of material information is not carried forward in this section, 
but is subslllll('d within the morc gerll'rie ofYensps in s('rtioJls l:W 1 
(Ob3trncting n Government. Function by Fl'Hlld) nnr113.j.3 (Making n 
False Stat('ment). 

21 U.S.O. 8-1:3(b) makes it unlawful for a p('rson knowingly or inten
tionally to nse any communication fncility ill committing 01' callsing 01' 

fncilitating- tIl(' commission of any art ronRtitnting a frlony IlTlllpr the 
Dr'llg Abnse and Control Ad of HliO. This prm'iRion is not dir'eptly 
brought forward llnder this section, but is covered by means of section 
401 relating to accomplice liability and the broad scope of juris
diction which npplies to all the offenses in this sUbchapter. 

The penalti('s for violating snbsC'rtioll (a) are contaiiled in sub
srr.tion (r), Thp mnximnm pl'llnlty is OI"dinnrily up to fonr ~Tears in 
prlfon and a fine of up to $30,000; ho"ever, it doubles if the offense is 
the second such offense under this section, or if the offender had previ
ously been convicted of a felony under the Comprehensive Drug Abnse, 
Pr('vention, and Oontrol Act 'of 1970, or under any other law of the 
United States relating to narcotic drugs, marihuana, or stimulant or 
depressant substances. 

~1 noS.O. !);H pr-ovirles tllnt notwithRtnnrling- the importntion and 
exportation offensrs in spr.tions %2 anel ni'13 nno the rrgistrntion or 
importers nnel ('xport('rs rerpJir,pmcmt nnol'r sl'rtion nfl'l. n C'ontr'olled 
suhstanre in sclwrlnlp T mn.V he impOl"t('d into tlw UnitC'd States for 
tT'nnsshipment to anothpl' r(lllntl·V. to h(' trnnsfprTwl from onl' vessel 
vehicle, Or aircraft to nnother v'essel, vehicle. or aircraft within th~ 
T!nited States for immedinte C'xportation. prm'irlpel that Rnrh importn.
twn. t.mnsfer. or transshipment. is (1) for sri('ntific, m('elical. or other 
leg~timn.t.e p1ll'pOSI'R in the; rOlmtry of dpRt.inntion, and (2) the prior 
Wl'lt.t(ln approval of the AttoT'llC'v npnpmlllns heen ohtnin('rl. Tn addi
Hon.!)'1 TT,S.f1, niH rpnn(lrR if' ln1vfnl to import, transfer, or transship 
It controlled substance in schedule II, III, or IV, provided tllat ad-
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vance ~otice is given to the Attorney General in accordance with 
,·pgulatlOns. 

21 U.S.C. 961 (2) authorizes the imposition of a sentence of up to 
one year in prison fol' any person found to have violated section 954 
knowingly or intentionally. In addition, 21 U.S.C. D62 provides for 
dOllble thp applicabll' pl'nnltv in the event the offense is a second or 
subsequent offense under the 'Comprehensive Drug Abuse, Prevention, 
and Control Act of 1970, or the defendant had been previously con
victed of a felonious violation of j-he laws of the United States relating 
to narcotic drugs, marihuana, or depressant or stimulant substances. 

~. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

violates: 
(1) section 401 (d) oithe Controlled Substances Act (21 U.S.C. 

8H(d» (rdaHng to the posseRsion of piperi.dine), 
(2) section 402(c) (2) (A) of the Controlled Substances Act 

(21 U.S.C. 842 (c) (2) (A) (relating to the dispensing and manu
facturing of c~mtrolled substances by registered manufacturers, 
distributors, and dispensers of controlled substances) ; 

(3) section 403 (c) (1) of the Controlled Substances A.ct (21 
U.S. C. 843 ( c) (1) (rela6ng to distribution of controlled sub
stances by registrants, the use of labeling implements to render a 
drug a counterfeit substance and the presentation of false identi
fication to obtain a controlled substance) ; or 

(4) section 1011 (2) of the Controlled Substances Import and 
Export Act (21 U.S.C. 961 (2» (relating to the importation for 
tranfhipment to another country of controlled substances). 

The term "violates" is defined in section 111 to mean in fact to 
engage in conduct which is proscribed, prohibited, declaredulllawful, 
or made subject to a penalty. ViThether a mental state need be proved as 
to the fact that the conduct violates a statute or regulation is to be 
determined by refe,rence to the underlying statute and not by refer
ence to the underlYlllg statute and not by reference to 303(d) (1) CA). 
Thus, this offense preserves intact the elements (including jurisdic
tional 49 and culpability elements) of the crimes in current law. The 
descriptions of the underlying offenses contained in parentheses are 
not to be construed as limiting the scope or application of the statutes 
referred to.50 
.'3. Grading 

An offense described in paragraph (a) (1) or (a) (3) is graded as a 
Class E felony (up to two years in prison). This somewhat reduces 
the penalty level of the offenses in existing- law (fOUl' years and five 
years) . 

An offense under paragraphs (a) (2)01' (a) (4) is graded as a 
Class A misdemeanor (up to one year in prison). This preserves the 
normal maximum penalty imposable currently.51 

SECTION 1 R15. GENERAL PROVISIONS FOR SUBCHAPTER B 

This section contains, inter a7ia, variolls definitions applicable to 
the offenses in this subchapter. These have been adequately explained 

,. See section 201(b) (2). 
50 See spction 112(b). 
51 The Committee has eliminated the Increased recidivist penalties in cnrrent law. For 

explanation, see the discussion with respect to section 1812. 
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in connection with the offenses to which they pertain, and no :further 
discussion of them is necessary. 

Subsection (b) contains a genm:al defense to a prosecution under 
sections 1811, 1812, and 1813 tJutt the actor's conduct was authorized 
by the provisions of the Controlled Substances Act or tIm Controlled 
Substances Import and Export Act. 

This continues existing law since the stat.l~tes bl'on~ht forward by 
sections 1811, 1812, and 1813 generally contain the clnuse, "except as 
nuthorized by this subchapter" or some equivalent langua~e,s2 and, 
in any event, the exception for nuthorized conduct is impliCIt. 

By virtue of 21 U.S.C. 885, discllssed in connection \yith the special 
defense in proposed section 1813, tIm existing exception for nuthorized 
condnct is made a matter of defense which Ule gO\rel'lllllent need not 
negative in its pleadings or disprove ut t.rial Hntil the defendant has 
sufficiently raised the lssne. Hence, classifying this exception as a 
"defense" serves to perpetUllite current law in' this regard. 53 

SUBC:HAPTER C.-EXPLOSIVES AND FIREARMS OFFENSES 

(Sections 1821-182'1:) 

This subchapter carries forward the basic firearms and explosives 
offenses in cunent law. Except fOJ' a few I'elati I"(-Iy minor instances, 
no efrort has been made t.o add to or sllbtl'lwt 'from the scope of present 
Federal covel'age. CCI'tnin offenses mo,red to title 15 because of their 
basic rel:,'11IatoI'Y llUtUl'C have been refel'l'ed to in this title for their 
penalties in accordance with the general policy that all serious criminal 
offenses should be contained in the proposed new Federal criminal 
code. The offenses in this subchaptel' al'e concerned with explosives 
(section 1821), firearms (section 1822), using a firearm or other 
wpapon in the conrse of a crime (section 18213), and possessing or plac
ing a firearm aboard an aircraft (section 1824). 

SEOTION 1821. EXPLOSIVES OFFENSES 

1. In General and Pre8ent Federal Law 
This section brings forward offenses in chapter 40 of title 18, spe

cifically 18 U.S.C. 842(a) through (i) and 18 U.S.C. 844(d) and 
(g): and also enlarges Federal cognizance over explosives offenses in 

G' E.g., 21 V.S.C. 841(a), 8H(a). 
GO See proposed Rule 25.1 of the Federal J{ules of Criminal Procedure contained in the 

subject bUI. 21 U.S.C. 885 hns genernlly been sustained against constitut'lolllll chnllenge. 
Unitell States '-. Rosenberg. 515 F.2d 100. 19S-190 (9th ·Clr.l. cert. denied, 423 U.S. 1031 
(l!l75) ; Unitell Stutcs v. Bellisll. 389 F. Supp. 557. 560 (W.D. Pa.). aCE'd. 523 F.2d 1051 
(3d Cir.). cert. denied. 424 U.S. 954 (1976). However, in Unitell Statc8 v. Blucle, 512 F.2d 
8114 (9th C'lr. 1075). the Ninth Circuit heW the requirement that the defendant go -forward 
with evidence invalid as npplied to II. physiCian charged with distributing controlled sub
stnnces not In the "usual course of his professional practice." 
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airports. Because 18 U.S.O. 842 is primarily :regulatory in nature, its 
provisions have been transferred to title 15 and the offenses here re
stated in terms of whoever "violates" those provisions. This section 
also provides that it is an offense to violate 46 U.S.O. 170(14),49 
U.S.C.1472(h) (2), or '.1:9 U.S.O.1809(b), which relate to illegal trans
portation of hazardous materials. 

Ohapter 40 of title 18 (consisting of 18 U.S.O. 841-848) was en
acted in 1970. 18 U.S.O. 842 sets forth, in subsections (a) through (k), 
a number of unlawful acts relating to the regulation and licensing of 
the bnsiness of importing, manufaoturing, or deaJing in explosive 
materials. 

Subsection (a) makes it unlawful for any person (1) to engage in 
the business of importing, manufacturing, or dealing in explosive 
materials without a license issued under this chapter, or (2) know
ingly to withhold information or to make any false or fictitious oral 
or written statement or to furnish any false or fictitiom; identification, 
intended or likely to deceive for the purpose of obtaining explosive 
materials, or a Ileense, permit, exemption1 or relief from disability 
under this chapter, and (3) other than a lIcensee or permittee know
ingly to transport, ship, receive, etc., in interstate or foreign commerce 
any explosive materials 1 or to distribute explosive materials to any 
person (other than a licensee or permittee) who the distributor has 
reasonable cause to believe does not reside in the State in which the 
distributor resides.2 

Subsection (b) makes it unlawful for any licensee knowingly to 
distribute any explosive materials to any person except (1) a licensee, 
(2) a permittee, or (3) a resident of the State where the distribution 
is made and in which the licensee is licensed to do business or a State 
cont.ignolls thereto if permitted by the laws of the State of the pur
chaser's residence. 

Subsection (c) makes it unlawful for any licensee to distribute 
explosive materials to any person who the licensee has reason to believe 
intends to transport such explosive materials into a State where the 
pnrchase, possession, or use of explosive materials is prohibited, or 
which does not permit its resident to transport or ship explosive ma
teria Is into it or to receive explosive materials in it. 

Subsection (d) makes it unlawful for any licensee knowingly to 
distribute explosive materials to any indivi"duaI who (1) is under 
twenty-one years of age, (2) has been convicted in any court of a crime 
punishable by imprisonment exceeding one YE'ar,3 (S) is under indict
ment for a crime punishable by impri!:;onment exceeding one year, (4) 
is a fugitive from justice, (5) is an unlawful user of marihuana, or 
any depressant or stimulant. drug, 01' narrotiC'. as those terms Ilre 
defined, respectively, in 26 U.S.C. 4761. 21 U.S.O. 101 (v), and 26 
U.S.O. 47:H(a), or '(6) has been adjudicated a mental defective. 

1 An exception Is crpated for II person who purchases explosive materials lawfully In II 
contiguous State. If the tran~portatlon. shIpment. or receipt of such explosIves is permItted 
by the Inw of the Stntp lu whIch he reslrles. 

218 V.R.C'. 841 contnlns definltlon~ for chapter 40. Inclurllng thp terms "perRon," "Inter
state or foreIgn ~ommerce." "explosive mnterlnls." "permittee," "licensee," nnd "dlstrlb
!lIp," 

3 The tprm "crime punl~hnble hy Imprisonment .•• e:tcepdlnA' one yenr" Is defined In 
spction 841 to exclude (1) nny Fedrrul or Stntp offensps pprtnlnlnA' to antItrust vlolntions, 
unfair trarle practices. re~trnlnts of trade. or other Rlmllar o!fenReR 8S the Secretary of the 
Treasury mny b)' rpgulation desl/mate, or (2) any State ofl'ense (other thun one InvolvIng 
a firearm or explosive) clnsslfied as a mIsdemeanor by the laws of the State and punishable 
by 0. term of Imprisonment of two years or less. . 

51-508 0 - 80 - 54 
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Subsection (e) makes it unlawful for any licensee lmowingly to 
distribute any explosive materials to any person in any State where the 
purchase, possession, or use by such person of explosive materials 
would be in violation of any State law or published ordinance appli~ 
cable at the place of distribution. 

Subsection (f) makes it unlawful for any licensee or permittee will~ 
fully to manufacture, import, distribute, or receive explosive materials, 
without making such records as the Secretary of the Treasury may 
require by reO'ulation. 

Subsection (g) makes it unlawful for any licensee or permittee 
knowingly to make any false entry in any record which he is required 
to keep pursuant to this section. 

Subsection (h) makes it unlawful for a person to receivel conceal, 
transport, ship, restore, barter, sell, or dispose of any explOSIVe mate
rials knowing or having reasonable cause to believe that they were 
stolen.4 

Subsection (i) makes it unlawful for any person (1) who is under 
IIldictment for, or who has been convicted in any court of, a crime 
punislutble by imprisonment exceeding one year,S (2) who is a fugi
tive from justice, (3) who is an unlawful user of or addicted to mari
huana, or any depressant or stimulant drug, or narcotic drug, as those 
tm'ms are <lefillecl, respectively, in 26 U.S.C. 4761, 21 U.S.C. 201 (v) I 
and 26 U.S.C. 4731(a), or (4) who has been adjudicated as a mental 
defective or committed to a mental institution, to ship or transport 
any explosive in interstate or foreign commerce or to receive any ex
plosive which has been so shipped or transported. 

Subsection (j) makes it unlawful for any person to store any ex
plosive in a manner not in conformity with regulations promulgated 
by the Secretary of the Treasury. 

Subsection (Ie) makes it nnlawfnl for any person having knowledge 
of the theft or loss of any explosive materials from his stock to fail 
to report any such theft 01' loss within twenty-fom homs of discovery 
to the Secretary of the Treasnry and to appropriate local authorities. 

18 U.S.C. 845 sets forth variotls exceptions to the coverage under 
(;he foregoing subsections, including any aspect of the transportation 
of explosive materials via railroad, water, highway, or air, which is 
regulated by the United States Department of Tl'ansportation,O the 
UE:e of explosive materials in certain medicines and medical agents, 
the transportation, shipment, receipt or importadon of explosive 
materials for delivery to any agency of the United States or to a 
State or political sllbdivision, small arms ammnnition and components 
tllCI·cof. hlark powder in Cfuantities not exceeding fifty pounds, and 
the manufacture, under the regulation of the military departments of 

'f':ee United State8 v. DatD80n. 467 F.2!l 668 (8th Clr. ]972). cert, denied. 410 U.S. 050 
(1073). sll~t!lJnlng this statuto ns It vall·1 exerrlse of rongre~slonal power notwlthst& :ldlng 
It rpqulr-cd no "llOwlng of nOn Inter~tnte npXllS or pff~ct on Intprstate commerce. . 

• In I 'nlted ,"/tates v. Hoctor, 487 F.2<1 270 (Oth Clr. 1073). the court heli! that a 
person who pleaded gl1l1t,v In Sta te conrts to a felony, but whose convlctiou wns 
subseqlientl,v "expungpd" pursunnt to n Stnte stntute bpcause he sntlsfnctorlly fUlfilled the 
con(lltlons of his probation, wns not to be considered. for purposes of 18 U.S.C. 844 (I). as 
having been prpvlousl,v "convlctpd," 

• Spp (llIitM State8 V. TlIillUtDorth, 4RIl F.2d 264 (10tb Clr. 11l7R). hol<llng thnt. under 
this pxceptlon, no prosecution IInner lR U.S.C. R42 woult! lie for trnnsr:ortlllg explosives 
arrOHS state IInps without a permit wherp th" acrllse<l hll(l cnrrled elynnmltp on 'boarel nn 
nlr{'raft In view of a Federal Aviation Administration regulation proscribing the cnrrylng 
of cJrnamlte on pnsseng~r aircraft. Of course, the conduct at Issue Is otherwise prosecuta
ble. I.e .• under 49 U.S.C. 1472 (h). 
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the United States, of explosive materials for, or their distribution'to 
or storage or possession by, the milltltl'Y or naval services or other 
agencies of the United States, or to other establishm.ents owned or 
operated on behalf of the United States. 

Under 18 U.S.a. 844(a), whoever violates snbsections (a) through 
(i) of Section 812 may be punished by up to ten years in prison; under 
18 UB.e. 844(b), whoevel' violates subsections (j) and (k) may be 
punished by up to one year in prison. ' 

18 U.S.U. 844(d) punishes by up to ten years in prison 7 whoever 
transpOl'ts or recei\'es, or attempts to do so, any explosh'e 8 in inter
state or foreign commerce, with the lmowledge or intent that it will 
be used to injure, kill, or intimidate any individual or unlawfully to 
damage or destroy any building, vehicle, or other real or personal 
property. 

18 U.S.C. 844(g) penalizes by up to one year in prison whoever 
possesses an explOSIVe in any building in whole or in part owned, pos
sessed, or used by or leased to the United States or any department or 
agency thereof, except with the written consent of the agency, dl"part
ment, or person responsible for the management of such ,building. 

46 U.S.C. 170 provides that it is unlawful to transport 'certain ex
plosives or hazardous materials on vessels in violation of the section 
or regulations promulgatl'd by the Commandant of the Coast Guard. 
Under 46 U.S.C. 170 (14), as amended in 1974 by the Hazardous 
Materials TransJ.,Jortation Act, whoever knowingly violates a pro
vision of the sectIOn or the regUlations may be punished by up to five 
years' imprisonment. 

49 U.S.C. 1472(h) (2) provides up to five Yl"ars' imprisonment for 
a person who willfully delivers hazardous materials for air transpor
tation in violation of a rule, regulation, or order of the Secretary of 
Transportation. 

49 U.S.C. 1809(b), as enacted in 1974 as section 1l0(b) of the 
Hazardous Materials Transportation Act, punishes by up to five years' 
imprisonment a willful violation of the Act. The Act restricts trans
portation of hazardous materials in commerce and provides for regu
lations by the Secretary of Transportation. 
~. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
(1) transports or possesses an explosive with intent that it be used, or 
with knowledge that it may be used, to commit a Federal, State, or local 
.felony, (2) violates a provision included in subsections (a) through 
(k) of section 1103 of the Organized Crime Control Act of Hl70. as 
amended by section 141 of the Criminal Code Reform Act of 1979 (15 
U.S.C. -) (relating to the re!!ulation 'and licensing of the business of 
importin,g, manufacturing, or dealing in explosive materials), (3) vio
lates section 4472(14) oUlle Revised Statutes, as amended (46 U.s.C. 
170 (14) (relating to the regubtion of carriage of explosive materials 
on vessels), section 902(h) (2) of the Federal Aviation Act of 11):)0. as 
amended, (relating to transportation of hazardous materials in ai.r 

7 The penalty increases if personal injury or death results from the commission of the 
off~n"e. 

S The term "explosive" is defined for section 844 in 18 U.S.C. 844 (j) in somewhat different 
terms than for section 842, 
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commerce) , or section 110 (b) of the Hazardous Materials Transporta
tion Act (49 U.S.O. 1809 (b)) (relating to tl'ansportation of hazardous 
materials in commerce), (4) possesses an explosive in a government 
building, or (5) possesses an explosive in or on an airport facility or 
premises in fact subject to the regulatory allthority of the Federal 
Aviation Administration. 

Pamgraph (1) essentially carries forward the offense defined in 18 
U.S.O. 844 ( d). The word "possesses" has been substituted £01' the word 
"receive·~:' In addition, the offense has been slightly altered in that the 
specific intent or knowledge accompanying the conduct inclndt,s the 
use of the explosive to commit any felony, whereas the current statute 
speaks of knowledge or intent that the explosive will be used "to kill, 
injure, or intimidate any individual or unlawfully to damage 01' de
stroy any building, vehicle, or other rea] or personal property." The 
Oommittee's formulation arguably expands the kinds of felonies cov
ered. In another respect, however, it is clearly more narrow in that it. 
specifically limits coverage to use in intended offenses that are felonies, 
whereas 18 U.S.C. 844(d) apparently extends to all unlawful ns('s, 
whether involving a felony, JesseI' offense, or perhaps even a tort. The 
term "unlawful" III 18 U.S.C. 844 (d) has not been judicially construed. 

The term "explosive" is defined in subsection (b) to include a "de
structive device; gunpowder, smokeless powder or powder used for 
blasting materials; and a fuze, detonator, or other detonating agent." 
The term "explosive" is also generally defined in section 111 to mean 
a chemical compound, a mechanical mixture, or any combination of 
materials, in such proportions, quantities, or packaging that may be 
exploded by operation of fire, friction, concussion, percussion, nuclear 
fission, or nuclear fusion, or any other means. The term "destructive 
device" is likewise defined in section 111 and means 'an explosive, an 
incendiary material, a poisonous or infectious material in a form that 
can readily be used to canse serious bodily injury, or a material that 
can be used to cause a nuclear incident as defined in secth 11 of the 
Atomic. Energy .A:ct of 1954, as amended (42 U.S.C. 2014(8) / ; and in
cludes a bomb, gren<tde, mine, rocket, missile, or similar device con
taining an explosive, incendiary material, 'or a material that can be 
uspcl as 'a chemical, bio lo,gjcal, or radiolo,g;lcal weapon. 

With the principal exception of poisonous or infedious materials, 
this definition is basicaUy the same as that in 18 U.S.C. 844(j), which 
applies to 18 U.S.C. 844(d). The term "detonator" is intended to have 
the meaning set forth in 18 U.S.C. 841 (f). 

The conduct in this offense is transporting or possessing something. 
Since no culpability stanclard is specifically designat('c1\ the applicable 
state of mind that mnst be shown is at least "knowing," i.e., that the 
offender was aware of the na.ture of his actions.o 

The e.lement that wha.t was transported or possessed was an explosive 
is an existing circnmstance. Since no culpability Ie>ycl is designated in 
this s('ction. the applicable state of mincl that must be proved is. at n 
minimnm, ~'reckless," i.e., that. the offender "as aware of but disre
gal'cled the substantial risk that the circumstance existed.10 

The element that the explosiVe> be transporterl 01' poss('ssecl with 
intent that it be used, or with knowledge that it may be used, to 

n See sections SOR(b) (1) aml 302(b) (1). 
10 Sce sections B03(h) (2) nnd 302(c) (1). 
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commit a felony states the particular state of mind with which it must 
be proved that the conduct was pel'fol'mecl. It should be noted that 
the phrase "to commit a felony" includes the attempted commission 
of a felony, the consummation of a felony, awl any il1lmediate flight 
from the commission of a felonyY 

Paragraph (2) brings forward the offenses in 18 US.C. 842{a) 
through (k) which, as l'cgulatol'y provisions, have been moved to title 
15, United States Code. The teL'm "violates" is defined ill section 111 
to mean in fact to "engage in conduct which is ... declared unlaw
ful." Hence, the exact clements and culpability required for the of
fenses referred to in subsections (a) through (i) will also be required 
under this paragraph. The brief description of the offenses contained 
in a parenthesis is not to be construed as limiting the scope or applica
tion of the section to which it refers.12 

Although retaining the fOl'sgoing offenses in 18 U.S.C. 8-.1:2 virt.ually 
in lwea verba, the Committee does not endorse 01' intend to bring -For
ward the interpretation of the term "convictec111 in United States v. 
H oator, supra, as not includin~; persons who in fact wero convicted in 
State court but whose convictions were subsequently "expunged" 
under State Jaws. Such State statutes, which are dl'signed to rl'store 
civil liberties and remove disabilities fOl' State pm'poses, should not 
be deemed to affect the application of the Federal statute, which Y. as 
clearly intended to o.perate uniformly to kel'p explosives out of the 
hands of persons who in fact were previously cOllvicted in a court 
of a specified level of offense. As noted by the dissenting jud~e in 
lJoato'!', whose opinion the Committee approves, the congressional 
intent that a uniform Federal determination be made as to the eligi
bility of a convicted person to transport or receive any exploshres or 
explosive material is evidenced by the presence in chapter 40 of a 
provision enabling a person who 11as been previously indicted for or 
convicted of a crime punishable by imprisonment in l'XC(,ss of one year 
to apply to the Secretary of the Treasury for relief from the disa
bilities imposed by this chapter as a result of such conviction or 
indictment.13 

Paragraph (3) brings forward the offenses in 46 US.C. 170 (14), 
4D US.C. 1472(h) (2), and 49 U.S.C. l80D (b), relating, respectively, 
to transportation of hazflrc1011s materials in vessels, ah'craft, and com
merce generally, Again, by the use of the term "violates," the exact 
elements and culpability required for the offenses referred to in those 
sections will also be required under this paragraph. 

Paragraph (4) camps forward the offense in 18 U.s.C. 844(g). The 
term "explosive" is defined in section 111 and in subsection (b) herein 

11 Spp th(> definition ot "('ommI9~lon of an ofl'pnse" nn" vllrlnnts therpof In section 111. The 
term "fetony" mennR an o1f(>n~e for which n tprm of Imnrlsonmpnt of more than one y(>ar 
Is authorized by II Ferleral statute, or would be Iluthorized It a circumstance giving rise 
to Federal jurl~dl('tlon eXIsted. 

u ~pp ~pptlnl1 112rhl 
13 Sec 18 U.S.C. 845 (b). The Ninth Circuit has repudiated Hootor; see Unit. ' States v. 

Potts. 52R F.2rl RRl! (9th Clr. 1975) (ell bqnc) sec also United Statc,. ,'. J[ostnll, 4R5 F.2d 
199 (8th Cir. 1fl73), cert. rlenled, 415 U.S. 047 (lfl74). The snme rensonin/: nnplles with 
respect to the effect of Il Stnh' or F~de"ot pnrrton. other thlln Que bllRed on innocence. See 
Unltell Stotes v. nonojrio, 4,,0 F.2c1 1054 (5th Clr. 1071) (construIJl~ the simllnr nro
visions of 18 U.S.C. Apn. 1202) : cf. Unlier/. States Y. Gl',srI01i'. 47R 1".2(1 Q"O (Hfh Cll'.). 
cert. denlerl. 414 U.S. 84;; (1973). Where, however. the ronYlrtlon is wholly yolrl from 
the inccntlon (IlS opposed to Yoldllble). cnrrent Inw-whlch thp COlnmlttcc enrlorse~
trpnts the conViction ItS haYing neyer existcrl for nurposes of 18 n.s.C. Ann. 1202. nOll 
n like rps"lt sho"11l be renclied under this ~tlltnte. >;ee finite!! Stafcs Y. Lllf1nan, 457 F,2(t 
165 (7th Clr. ;1972) ; Dameron \'. rJniter/' Rtatcs. 488 F.2d 724 (5th Cir. 1974); compare 
United States \'. 01t8siW, 421 F.2d1320 (6th Clr. 1975). 

L-_______________________________________ _ 
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and has been discussed in connection with the offense in paragraph 
(I). The terms "Iyovernment" and "buildin IY" al'e also deJined in sec
tion 111. The conduct in this offense is poSS~SSillg an explosive. Since 
no culpability standard is specifically prescribed, the applicable state 
of mind that must be proved is at least "lmowing," i.e., that the 
defendant was a ware of the nature of his actions.14 

The element that the conduct occurs in a govel'llment building is an 
existing circumstance. Since no culpability level is set forth 1ll this 
pamgraph, the applicable state of mind that must be shown is, at a 
minimum, "reckless," i.e., that the defendant was aware of but disre
garded the substantial risk that the circumstance existedY 

Paragraph (5) creates a new offense of possessing an explosive in or 
on an airport facility or premises that is subject to the regulatory au
thority of the Federal Aviation Administration, In view of the po
tential seriousness of such conduct in terms of loss of life and limb 
and the effect on interstate and foreign commerce, and the need for the 
investigative resources of Federal law enforcement agencies, the Sen
ate last year during considemtion of S. 1437 accepted an amendment 
to extend Federal cognizance over the possession of explosives in air
ports. The Committee concurs and has included this offense in the 
reported bill. 
3. Dejeme 

Subsection (c) provides that it, is a defense to a prosecution under 
subsection (a) (4) tluit the possession was in conformity with the 
written consent of the government agency or person 1'e.::ponsib1e for 
the management of such building. This continues the exception ill 18 
U.S.C. 844 (g) for consensual possession of explosives in a government 
building. As 1ll the present statute, the consent must be in writing and 
given by the agency OJ' person responsible for the management of the 
buildin/6. Subsection (c) also provides a defense to a p~osecution under 
subsectIOn (a) (5) that the actor's conduct was authol'lzed by a regula
tion issued by the Administrator of the Federal Aviation Adminis
tration. An identical defense is provided to section 1824 (Possessing 
a 'Weapon Aboard an Aircraft) and is discussed in the report in con-
nection with that section: . 
4. .l urisdi,tion 

There is Federal jurisdiction over an offense under paragraph (1) of 
subsection (a) if the explosive is being transported, shipped, or re
ceived in interstate 01' foreign commerce, This preserves the scope of 
jurisdiction nncler 18 U.S.C. 844( cl) .16 

TIy virtne of sl?ction 201 (b) (2) Federn.l jurisdiction exists over an 
offC'nse desrribed in paragl'ltphs (2) and (~) of subsection (a) to the 
same extent provided for by the statutes referred to in those 
pnragraphs. 

There is Frc1cT'fll jmisclirtion over fin offense in paragraph (4) of 
subsert.ion (a) if the building is owned by, ,or is uncl<>r the care, custody. 
or control of, the TTnitE'd Rtfltes. This corresponds closely to the juris
diction under 18 U.S.C. 844(g), which reaches any building in whole 

,. Rpp Ro('tlonR 1I01l Ill) (1) nnil :102 Ill)(l). 
10 RpP Rf'('tlonR 1I01l (ll I (2) anil 302(,1 (ll. 
18 Rf'p the .1pfinltlonR In RPrtlon 111 of "lntpTstnte ('ommerce," "foreIgn commerce," and 

"Rtnte," and compnre them with 18 U.S,C. 841(b). 
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or in part owned, possessed, used by, or leased to, the United States 
or any department or agency thereof. The u(lfinition of "United. States" 
in section 111 includes any depaI-tlllent 01' agency. Under the Commit
tee's proposal, however, there will not be Federal jurisdiction under 
this section if an explosive is possessed in a part of a building not 
owned or under the care, conLl'ol, etc., of the United States, although 
such possession might constitute an attelllPt (see section 1001) to COlIl
mit the offense herein. 

In addition, extraterritorial jurisdiction exists over this offense 
under section 204 (f). 

Pursuant to section 201 (b) (2), there is Federal jurisdiction over an 
offensq described in paragraph (a) (5) if the offense is committed in 
the general or special jurisdiction of the United Stat.es. 
5. Gmding 

An offense under subsection (a) (1) is graded as a Class C felony 
(up to ten years imprisonment), identically to 18 U.S.C. 844(d). A 
violation under subsection (a) (2) of a provision set forth in subsec
tion (a) through (i) of section 1103 of t.he Organized Crime Control 
Act of 1970 and a violation of subsection (a) (5) are graded as Class 
D felonies (up to five years in prison). The former represents a re
duction from the ten-year maximum sentence umler 18 U.S:C. 844(a) 
in recognition of the fact that these are regulat.ory offenses and that. 
any personal injury or property damage resulting therefrom will be 
separately punishable under chapters 16 and 17 of the codeY 

An offense under ~mbsection (a) (2), if the violation is of a pro
vision set forth in subsection (j) or (k) of section 1103 of the Orga
nized Crime Control Act of 1970, or under subsection (a) (4) is 
graded as a Class ..A. misdemeanor (up to one year in prison). This 
carries fonvard the existing penalty level in 18 U.S.C. 844(b) (g) . 

. An offense under subsection (a) (3) is graded as a Class E felony 
(up to two years in prison.) This represents a reduction, based upon 
a similar rationale, from the present five-year maximum sentence. 

SF.CTION 1822. FIREARMS OFFENSES 

t. In General and Present Federal Law 
This section deals with firearms offenses and carrieR forward 18 

U.S.C. 922, 923, 924(b), 18 U.S.C. ApI>. H!02, and 26 U.S.C. 5861. All 
the title 18 provisions except section 924 (b) are regulatory in natur~ 
and therefore have been transferred to title 15 18 and th~ offenses here 
restated in terms of whoever "violates" them. 

18 U.S.C. 922, part of chapter 44 of title 18, enacted in 1968, sets 
forth a series of unlawful acts too numerous to specify here.10 The 
format and offenses are generally parallel to those in 18 U.S.C. 842, 
discussed in relation to the previous section. Among ot.her things, sec
tion 922 makes it. unlawful for any person except a licensed importer, 
manufacturer, or dealer to engage in the business of importing, manu-

17 As previously Indicated. the maximum ImposabIe penalty under 18 U.S.C. 844(11) 
Increases If personallnjurs or death results from the transportation or receipt of an explo· 
sive. Under the hili, as rellorted, the defendant in snch event wonld be liable for additional 
penaItles "'lder chapter 16 (Offenses agnlnst the Person). 

,. For discussion of un Intpre~tlng Iirollosal Ilresented to the Committee concerning Fed. 
pral licensing of gun owners rather than of guns, see Hearings, pp. 6429-6442 (recom· 
mendation of New York Stnte Bnr A~Roclatlon I. 

"18 U.S.C. 921 contnlns detlnltlons for chapter 44. 
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facturing, or dealing in firearms. The prohibition extends to intrastnte 
dealings in firearms and has been upheld on the basis of congr'essional 
findings accompanying the legislation of an interl'elationship between 
t.ho intrastnte business of selling gUllS and interstate crime and 
trafficldng in guns.2U Section 922 also contains a prohibition against 
making any false material statement in connection with the "acqui
sition" of a firearm. This provision also extends to intrastate trans
actions.21 The term "acquisition" has been construed broadly, to 
include the redemption of a pawned firearm.22 

18 U.S.C. 923 sets forth a series of provisions covering' the licensing 
and regulation of the business of importing, manufacturing, and deal
ing in firearms or ammunition. 

18 U.S.C. 924(a) provides that whoever ,.-jolates any provision of 
the chapter may be punished by up to five years' imprisonment. 

18 U.S.C. 924(b) punishes by up to ten year's in prison whoever, 
with intent to commit an offense punishable by imprisonment for a 
term exceeding one year, or with knowledge or reasonable canse to 
believ€l that an offense thus punishable is to be committed therewith, 
ship::;, transports, or receives a firearm or ammunition in interstate or 
tm'e1gl1 commerce.23 

Iii U.S.C. App. 1202 punishes by up to two years in prison whoe\'er, 
i 1) having been convicted by a COl1l't of the United States or of a 
State or any political subdivision of a felony, (2) having been dis
honorably discharged from the armed forces, (3) having been ad
judged by a court to be mentally incompetent, (4) having renounced 
his United States citizenship, or (5) as an alien illegally in the United 
States, receives, possesses, or transports any firearm in interstnte 01' 

foreign commerce or affecting such commel:ce. It also punisl1es, by a 
like term, whoever while being employed to his knowledge by any per
son in any of the above categories, in the course of his employment 
l'eceives, possesses, or transports a firearm in interstate or foreign com
merce or affecting snch commerce. The te:-m "felony" is db11ned in 
section 1202 (c) (2) in terms similar to those of 18 U.S.C. 921 to mean 
any offense punishable by imprisonment for a term exceeding one year, 
bnt. not. inrhldiug any offt'nfle (other than one involving n, firearm or 
explosive) classified as a misdemeanor under the law of the State 
and punishable by a term of imprisonment of two years or less.24 
In United States v. lIa88,2'o the Sllpreme C011l't held that 18 u.S.C. 
App. 1202 clof's reqnire proof of a nexns between the particn1ar fim
arms tmnflaction rhltl'O"ed Imcl an effect on interstate or Toreign com
merce. Howe:ver, the Court stated t.lult such a nexus could be shown, as 
to the crime of "recf'jving" a firearm, by proof that at any time pre
ViOllS1y the firearm had traveled in interstate or foreign commerce . 

• 0 Rp!, e.g .. (!lIltrd Statc8 Y. Dall. 47Cl F.2(1 5(12 (Clth Clr. 10711) : fJnitrd Rtntp.R \'. Rllln!. 
·lflO F.2d HiS (2'1 (,Ir. l. cert. denl!'r1. 400 U.S. n14 (1072) ; Mandina v. United F/tate8, 472 
1".2(11110 (Oth Clr.). cert. denied. 412 n.R. 007 (10711) • 

• , KC' .. C(lll \" err;I(',7 .<;tatc.~. ~(l0 F.2d :l4 (Rth elr.). ccrt. c1enled. 400 U.S. 1010 (1!l72) : 
""itP'/ .<;tnteR v. (freen. 471 F. 2d 775 (7tll Clr. 1972). 

,. Tf.///rl1nlnH ,. "HitN/Rtf/le •• 4Hl P.R. RH. R23 (1!l74\ 
'" 'I'll!' tl'rm "crll1lp fl\lnl~hnhll' h,' Im"rl""nmpnt rllr It term e~cpcd!ng one yenr" Is (1ellnp!1 

In 1R n.s.f'. !l21 (20) In Inngnnge I!ll'ntlcnl to thnt nsed In lfl U.S.C. 841. illscnsRNl In con
nfIC·tfon wUlt thlJ ,trior ~p(·tlnfl ,lc'nlirlJ.!' with f'~I1'n:-:f~c·~ • 

•• 'I'hp lIl!'r" rnd tllnt. flnr~nnnt to n nlpn hnr",nln. thl' .hll1.!!p Imfln~!'R n ~"ntenrp hpl(lw thp 
mnxJtllllm thnt rpnrlpr:-; thfl tin-pm::" n mhah'mflnnor IJIlllf'r ~tnh~ luW' (10{'~ not anf'r th; nnt11rr 
ft" n rpron~' nnnPT thl' nhovl' .1pllnltlon. Spe Unltcd StatcH v. G/aHgOlc, .IIpra note 13: bllt 
"1'1' rnffrrl FII(ftp8 I' .<!phllltT,eiR. -I!l(l F.!!!l133, (4th Clr. lIli3). 

"" 40~ U.S. a:lfl (1!l71). 
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The (fOUlt noted that such a r('uding presel'\Ted u significant difference 
in scope between that section and 18 U.S.C. 922(g) and (h), which it 
overlaps.20 Subsequently, in S aarboroug h,21 the Court held (contrary to 
the intimation in B aS8) that the possession offense carried the same 
broad scope as the receiving offense, and could be established by proof 
that the firearm in question had moved in interstate commerce even 
before the defendant's felony conviction. 

Finally, 26 U.S.C. 5861 pJ'ohibitS some thirteen unlawful acts relat
ing to firearms, including engaging in business as a mnnufacturer or 
importer of, or dealer in, firearms without having Pllid the special 
occupational tax, or without having registered, as required by 26 
U.S.C. 5801 and 5802. The penalty for violating any of the provisions 
of section 5861 is up to ten years in prison. The registration require
ment has been sustained against a claim that it infringes the privilege 
against compulsory self-incrimination, in part because of the existence 
of a use immunity restriction (26 U.S.C. 5848) with regard to any 
information furnished in the course of such registra,tion.28 

~. The Offense 
Subsection (a) provides that a person is guilty of nn offense if he 

(1) transports or possesses a firearm or ammunition with intent that 
it be used, or with reasonable cause to believe that it is to be used, to 
commit a Federal, State, or local felony, (2) violates section 103 or 104 
of the Gun Control Act of 1968, as amended by section 142 of the 
Criminal Code Reform Act of 19'79 (15 U.S.C. -) (relating to the 
regulation and licensing of tIle business of importing, manufacturing, 
or dealing in firearms and ammunition), (3) violates 26 U.S.C. 5861 
(re]ating to the registration of importers, manufacturers, and dealers 
in firearms and the payment of a special occupational tax), or (4) 
violates s(>ction 1202 of'the Omnibus Crime Control and Safe Streets 
Act of 1968 (15 U.S.C. -) (relating to the receipt, possession, or trans
portation of firearms by persons prohibited from engaging in such 
conduct). 

Paragraph (1) essentiaJly carries forward the offense in 18 U.S.C. 
924 (b). The t(>rm "posResses" has been snbstituterl for the term "re
ceives." In adrlition, the Oommittee has eliminaterl in this ('ontpxt 
the complex definition, used in 18 US.C. {)24 (b), of "crime punishahle 
by imprisonm(>nt for a term eX(,(,l'ning- one year" ann has replacerl it 
with the term "felony." "Fl'lony" is rlefinerl in section 111 to m(>an an 
offense for whirh a term of imprisonml'nt of more than one year is 
anthorj:;r,(>rl by a Ferlera.l statute. or wonlrl b(> if a rir(,llmRtance 1rivin~ 
rise to Ferl(>ral jurisrliction existed. This more straightforwarrl defi
nition avoids the problem of ('onstrlling the (>xception unn(>r thl' (,llI'

r(>nt rlefinition for certain offl'nses classifierl as misrlem(>anors unner 
State law although punishahle by imprisonment in ex('(>ss of onp year. 

The word "firearm': is rl(>finen in snbs(>rtion (b) to inrlnn(> a frame 
or re('(>iver of a firparm aR wpll as a fir(>arm Ril(>nr(>r or mufflpr. The term 
"firparm" is also generany defined in section 111 to mean a weapon 

'" SrnrnorOllflh v. U,IUl'fl States, 431 U.S. 563 (1977); see nlso Barrctt v. Unitcd 
StafeR, 42:\ n.s. 212 (1976\. 

r. np~nJtn thp oypr1np nn'1 thp fn,·t thnt 1R U.R C. Apn. 12112 enrrip. n lower ppnnlty thnn 
lR n.s.c. 9'>2(h). the Suprpm(> Conrt h~R heW thnt n defenilnnt ehnrA'PCl nnd eonyiptpil 
unr1er th!' lattpr stntlltp mn~' he 8pntpneNl therPlmcler to n orison term in excess of that 
nuthorized I'y thp formpr. TJnitc(/. Stfltc8 Y. Ba.tr.1·c7r7er. - U.S. -- (1979) . 

.. See United State. v. Preed. 401 U.S. 601 (1971). 
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that can expel, or that can readily be converted to expel, a projectile 
by the action of an explosive, and includes such a weapon, loaded or 
unloaded, commonly referred to as a gun, pistol, revolver, rifle, shot
gun, machine gun, bazooka, mortar, or cannon. This is virtually identi
cal to the definition of "firearm" in 18 U.S.O. 921 (applicable under 18 
U.S.O. 924(b» except that the category of "destructive devices" is 
omitted from coverage in this section.2u The reference in the definition 
to weapons that can readiJy be converted to expel a projectile is pri
marily intended to encompass so-called "starter guns," which are also 
embraced under existing law.SO 

The conduct in this offense is transporting or possessing something. 
Since no culpability standard is specifically set forth in this seotion, 
the applicable state of mind that must be proved is at least "knowing," 
i.e., that the offender was aware of the nature of his actions.sl 

The element that what was transported 01' possessed was a firearm 
or ammunition 32 is an existin~ circumstance. Since no culpability 
level is here prescribed, the applicable state of mind to be shown is, 
at a minimum "reckless," i.e., that the offender was aware of but dis
re,<rarded the substantial risk that the circumstance existed.33 

The element that the transportation or possession was done with 
intent that the firearm or ammunition be used, or with reasonable cause 
to believe that it is to be used, to commit a felony 34 indicates the par
ticular alternative states of mind for '.,hich it mnst be shown that the 
conduct was performed. Although the "reasonable cause to believe" 
branch essentially states a negligence standard, the Committee has 
deliberately chosen to retain rather than elevate the requisite sciente1' 
for this offense in recognition of the fact that firearms are dangerous 
instrumentalities that can greatly facilitate the commission of and the 
danger associated with crimes. Thus it is approp~'iate to prohibit 
transactions involving firearms when the actor has any reasonable 
cause to believe the weapon wiJJ. be used to commit a felony. 

The remaining paragraphs bring forward essentially unchanged, 
save for one matter discussed in the next paragraph, the otll<.'l' pro
visions of current law previously mentioned. Thus naragraphs (2) and 
(4) continue in effect the offelises defined in 18 U.S.·C. 922 and 923, 
whir.h have been transferred as regulatory provisions to title 15, and 
18 U.S.C. App. 1202, which has been codified to new title 18 Appendix 
as section 1202. The term "violates" (defined in section 111) means 
that the precise elements and culpability now required under those 
statutes will be required under this section. The brief description in 
parentheses of the nature of the offenses referred to cIoes not in any 
way limit the scope 01' application of those sections.35 

The single exception alll1ded to above in which the Commit.t.Pfl has 
consciously endeavored to modify current law relates to section 222 of 

.. TI'nll~portatlon In Intersta te of foreign commerce of a "destructIve devIce" with Intent 
that It he "He!!. or with knowll'dl1P t!lIlt It mny be UAp!!. In the commlA~lon of a felony Is 
pUIIIHhn ble IlIltlrr section 1821 of the proposed Code. sInce "destructive devices" nre 
Inchlllp(lln the deflnltloll of "explosIve." 

so Ree "nlted State8 v. 16.179 JI0810 Italinn .!! Onl/her WlnZee nerrlnuer OonvertlhZe 
Starter Gllnll, 443 F.2d 463 (2d Clr.). cert. denied, 404 U.S. 983 (1971). 

:u Rep ~ectlons 30:1(b) (1) nnd 302(b) (1). 
e. The term "ammunItIon" Is defined In section 111 . 
.. RpI' sprtlons aO:{lb)(21 nnd :{02('}(I) . 
•• It Is notrworth~' thnt thp phrn~p "to rnmmlt n fe!om'" Inrlnrll'" tIll' nttrmptr,rl ('omml~ 

Alon of n fp!ony, the consnmmntlon of n felony. nnel nny Immeillnte fil!!ht nfter the rommls· 
Alon of n 'I'lony. See the definItion of "commIssIon of nn ofl'ense" and vnrlants thereof. In 
~prtlnn 111 • 

.. See section 112(b). 



847 Section 1822. 

the conforming amendments. That section would delete the phrase "in 
commerce or affecting commerce" presently found in 18 U.S.O. App. 
1202. 

The purpose is to overcome the decision in UnitecZ States v. Bass, 
supra, that l'~quired the government to prove, as an element of the 
offense, that a convicted felon's possession, receipt, or transportation 
of a firearm was in commerce or affecting commerce. Under the Oom
mittee's proposal, no such element ,ill be included in the basic defini
tion of the offense . ..As noted by the Oourt in Bass, the legislative 
history of 18 U.S.O . ..App. 1202 leans in favor of such a construc
tion.so Moreover, prior to the decision in Bass, ,the courts of appeals 
that had so construed the statute had 'uniformly sustained it as con
stitutional, in light of the findings of Oongress in section 1201 that 
the possession, receipt, and transportation of firearms by the prohibited 
classes of individuals in fact constitutes a burden on interstate com
merce.87 The Oommittee concurs with these views ancllegislative iind
ings and, believing that the broader construction of 18 U.S.O . ..App. 
1202 was the one originally intended by the Oongress, has amended 
the statute to make clear that in the future it will enjoy such pcope. 

Paragraph (3) brings into title 18 as a significant felony the current 
prohibitions of 26 U.S.c. 5861, discussed above. 

The Committee intends that, with the exception of the Bass case 
discussed above, the judicia] interpretations of the statutes referred 
to under,parag-raphs (2) through (4) herein also be deemed to apply 
under tIns sectIOn. 
S. J urisdiotion 

Subsection ( d) provides that there is Federal jurisdiction over 
an offense in subsection (n) (1) if the firearm or ammunition is being 
transported, shipped, or received in interstate or foreign commerce. 
This carries forward the present jurisdictional purview of 18 U.S.O. 
U24(b) .38 

Pursuant to ~ectio~l 201 (b) (2) there is Fpderal j1l1'iscliction over 
an offense descl'lbedl11 subsections (a) (2), (3); and (4) to the same 
extent provided for in the statutes referred to in those subsections. 
~. Grading 

An offense under subsection (a) (1) is graded as a Olass 0 felony 
(up to ten years in prison) . ..An ofiense under subsection (a) (1) is 
graded as a Olass D felony for the most serious offenses against the 
Gun Control Act of 1968, and as a Olass A misdemranol' for the regu
latory offenses . ..An offense under subsection (n.) (2) is graded as a 
felony if it involves illegal sales by dealers in circumstances that incli
cate the dealer is ignoring the restr:ictions on such matters as inter~ta~e 
sales and sale to persons not entItled to purchase firearms, or If It 
involves a pattern of violations of the ..Act that tend to indicate that 
an individual who is not a licensed dealer is actually an nnlicensed 
dealer in firearms or that tend to indicate that an licensed dealer 1S 

.. See 404 U.S. at 339-347. See also fd. at 3111-3M (Blackmun, :r., dI88entln~). fTowe"er. 
tile Court f~lt tllnt tllp stntute was not suf!lrlpntly clrnr in tills re8prct to support tile wider 
Intel'prrtntion nrgued, nnd, in nccordnnce with the principle of lenity, ndopted tile narrower 
conRtrllctfon. 

'"Rec e.g., United Statell v. SlItI.,el1, 438 F.2d 764 7flfl-7fl9 (8tll Cir. 1071), Vornt!'d on 
othrr ~rounds. 404 U.S. 1000 (1072); Btevena v. United Btatea, 440 F. 2d 144. 140-Ui2 
(nth rlr. 11171 \ 

"" See the definitions of "interstnte commerce." "foreign commerce," and "stute" in 
section 111 nnd compnre them with 18 U.S.C. 921(a) (2). 

-~~-------------------------- ~---
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ignoring the requirements of the gun control statutes on a regular 
basis. 

An offense under subsection (a) (3) is graded as a Class D felony 
(up to five years in prison). The latter represents a decrease from the 
ten-year maximum penalty under existing law, in recognition of the 
fact that these are regulatory offenses and that any personal injury 
resulting therefrom will be separately punishable under chapter 16 
of the Code. 

An offense under subsection (a) (4) is graded as a Class E felony 
(up to two years in prison). This brings forward the penalty level in 
18 U.S.C. App. 1202. 

SECTION ·1823. USING A WEAPON IN THE COURSE OF A eRurE 

1. In General and Present F eaeral Law 
This section replaces and somewhat modifies 18 U.S.C. 924 (c). That 

statute provides that whoever (1) uses a firearm to commit any felony 
for which he may be prosecuted in a court of the United States m 
(2) carries a firearm unlawfully during the commission of any sue}. 
felony shall, in addition to the punishment provided for the commis· 
sion of such felony, be sentenced to a prison term of not less than one 
year nor more than ten years.so It has been held that this creatrs a 
separate offense and is not merely a provision for enhancing the 
penalty:tO The term "unlawfully" which limits the operation of the 
statute, has been held that "uniawfully refer to State or 111lmicipal 
law, in addition to Federallaw:n 

~. The Offense 
Subsection (a) provides that a person is guilty of an offense if, dur

ing and in relation to the commission of a crime of violence, other 
than a misdemeanor that consists solely of damage to property and 
that does not place another person in danger of death or serious bodily 
injury, he (1) displays or otherwise uses a firearm or a destructive 
ievice, (2) ·po3sesses a firearm or destructive device, or (3) displays or 
otherwise uses (A) a dangerous weapon other than a firearm 01' (1e
stl'llctive devke or (B) an imitation of a firearm or destructive device. 

Although thi8 section refers explicitly to both firearms and destruc
tive devices, it should be emphasized that this does not represent an 
onlar.g-ement of present coverage since t.he definition of "firearm" in 18 
U.S.C. 921(a) (3) specifical1y inrlndes a destructive device (defined in 
18 U.S.C. 921 (a) (4-) ). The defin itions of "firearm" and "destructive 
device" in sect.ion 111 of the subject bm are practicalJy coextensive 
with those in section 921. 

This section does. however, modestly change E'xisting law in that 
it rpnrhp!'l thC' n!'lC'. i1i!'lplnv. nr nO!'l~C'RRion of fl nrC'nrm or (lC'strnctivC' 
device during a "crime· of violence" rather than· a felony, and 
requires that the offense be commi.tted "in relation to" as WE'll 
as "during" such crime. This both expands and contracts the 

.. Tn the rn~{' of II spconrl or ~lIb~Nlllent {'onvlctlon IInrler thlR ~llbRP{'tlon. th{' f1{'nnlty rl~eB 
to not Ip~~ tIJnn two nor mOfp tbnn twpnt.\"·fh·p ;\"llnrR. nnrl tIJp {'ol1rt I~ fnrhlrlrlpn tn RI1Rppnrl 
thp RPntr>nrp. Tllnrp tIJp rlpfpnrlnnt nn Ilrohntlon. or provlcle thnt thp sent('ncp run concur· 
rpnt'y with tJ1nt for tbp I1nrlprlylnj! (plun;\". 

'0 !'!ee PflUM Rtrrfe.q v. [{lIrl,hrth, 4ii7 F.21l 11!lR (IOtIJ Clr. 1!l72): United States v. 
Ramirez, 482 F. 2d 807 (2d Clr.). c('rt. denkd. 414 U.S. 107{) (1973). 

n See United StateR v. Howard. 504 F.2rl 1281 (8th Clr. 1974). 

- - -~ ~~ ~ -- - -----------~---~--------------"I 
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scope of the offense. Some expansion is effected because of defini
tion of "crime of violence" in section 111 reaches certam misdemean
ors as well as felonies.42 On the other hand, some narrowing is caused 
by limiting the offenses with which the display, use, 01' possession of 
n· firearm must be associated to ·crimes of violence rather than any 
felony, and by the requirement that the display, use, or possession be 
"in relation to" such underlying offense. These limitations, however, 
are designed to refine the offense by confining it to its propel' and 
practical boundaries as a means of deterring and punishing the em
ployment of a firearm in relation to an offense that, by its nature, in
volves physical force or a substantial risk thereof. This will not, in 
the Committee's judgment, produce any significant practical con
straints on the scope of the offense, since experience under 18 U.S.C. 
924 (c) indicates that the statute is not frequently utilized in situations 
in which the associated offense is not a "crime of violence" as defined 
herein.43 The elimination from the definition of "crimI' of violence~' of 
a "misdemeanor that consists solely of damage to property and that 
does not place another person in danger of death or serious bodily 
injury" is intended to exclude situations in which a person, at no risk 
(0 human safety, uses a firearm to damage a sign or other object on 
a Federal reservation or to shoot game unlawfully. "While the person 
should be liable in such instances for the property damage, the Oom
mittee does .not believe it is appropriate to render him liable at a 
fqlony level uncleI' this section for his use of a firearm. 

In addition, paragraph (~) broadens the offense in current la.w to 
include the use or display of dangerous weapons other than a firearm 
or destructive device, and the use or display of an imitation of a fire
arm or dElstructive device. The inspiration for this latter addition 
comes from statutes such as 18 U.S.C. 2113(d), which provide an en
hanced penalty for certain offenses (in that case, bank robbery) if, in 
committing or attempting to commit the offense, the defendant ass~Lults 
any person or puts his life in jeopardy by use of a dangerous weapon 
or device:H The courts have divided i.."l. construing .thIS statute as to 
whether an ob.iectivl~ putting in jeopardy need be shown or whether it 
is sufficient that the offender 'possessed an apparent present ability to 
place life in danger .. Those courts that have adopted the latter view 
have sustained bhe applicati{)n of 18 U.S.O. 2113(d) to situaHons 
wher<~ unloaded guns or simnlated bombs were displayed noting that 
the use of such devices-w hetl1er imitation or otherwise-has the actual 
effect of increasing the danger to Ufe by tencling to induce those intent 
upon preventing crime to resort to dangerous or cleadily weapons.45 

.. "Crime of violence" is defined to mean (a) nn offense that haR as an element the use, 
attempted use, or thrr.ntenpd use of p,lyslcnl force agnlnst the person or property of an .. 
other; or (b) any other offense thnt Is n felony and tllRt, by its nnture. involves a ~ub .. 
stnn tla1 risk that physical force ngalnst the person or property of another may be used in 
thr ~ourse of (!o"'lnlittin'! the ofl'rnse. 

43 But see Unite'! States Y. Dixon. 51i8 F. 2d 919 (9th Clr.). cert. denied. 4M U.s. 10G3 
(1077). Ilnd fJlIitec! States y. Bower, 575 F. 2d 499 (5th ('ir. 1978), In which the courts 
sustnined convictions under 18 U.S.C. 924(c)· where the firenrm wns cnrried during the 
commiosion of felonie~ inyolving the nos session of narcotiCS with intent to distrlbnte. It 
derma rlouhtfnl that such ofl'pnsps, unllke, e.g .. kldnnnping. wonld he consiclered b,' their 
nnl'ure to involvp a ~nhstantlnl risk of the use of physical force agninst nnother. . 

44 See also lR T'S.C' 211.4 for n olmllar nrovioion. 
'5 "pl'. e Jr .. Tl'l1i.tc,7 gtnlp~ Y. Ononm', 4fi2 F 2d lMR !1ith Cir.). eert, rlpnlrll. 400 Ti.S. 1009 

(t!l72). anrl enRpR clterl thl'reln: rInltl!tf 8tatell v. lI'efnkfrk. -18] 11'.211 881 (4th (,Ir. 11173). 
cert. llenlrl1. 414 fT.R 114/') (1974) nnll IH"e~ citpd therein; hnt see Pnlted 8tn/pll v. 
OOl/lte, .. 474 11'.211 1004 (Clth 'elr.). pert. (lenled. 414 U.S. 8RR (1!l7fl). Soc also Bmc!ley y. 
Unitell State8. 447 F2d 264 (8th Clr. 1971), vncated, 404 U.S. 567 (1972). 
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The Committee endorses this principle and has incorporated it into 
this offense in lJurt by means of paragraph (3).46 Thus, under para
graph (3), as well as under the other branches of this section, it will 
not be necessary to show that life was actually placed in jeopardy, but 
only that a dangerous weapon, fireD,rm, 01' destructive device, or an 
imitation of a firearm 01' destructive device, was used, displayed, or 
possessed in the commission of a crime.47 Indeed, where life is placed 
in danger by the defendant's condnct, he will likely be separately 
liable for causing that result under section 1617 (Endangerment) of 
the Code. 

One fUlther change from 18 U.S.C. 924 ( c) should be discussed. 
Under that statute there is a requirement, as to the prohibition against 
"carrying" a firearm during the commission of a felony, that the carry
ing be "unlawful." Thus someone who had a permit for a pistol and 
who carried but did not use the weapon during an assault or robbery 
cannot be convicted uncleI' the present law.48 The Committee rejects 
this limitation on the offel1$e and has omitted the word "unlawfully" 
from the possession branch of this section. In the Committee's view, the 
mere carrying or possession of a firearm or destructive device during 
the commission of a crime indefensibly increases the risk of danger to 
other persons and should be discouraged by penal sanctions. 

As just indicated, the purpose of this section is to create a separate 
basis of criminal liability for the possession or employment of !l.ny fire
arm, destructive device, or dangerons weapon in the commission of a 
crime because of the potential danger posed to human life by such 
conduct. The relatively severe penalties imposable for such conduct 
will, it is hoped, deter' some rriminals from using 01' carrying weapons 
in the course of their crimes. ,Vhere, however, the nntnre of the offense 
itself involves using or possessing a weupon, the factor of potential 
danger to life has already 110e11 taken into acconnt., and there is no 
reason to permit the pyramiding of offemies and punishment through 
application of this section. Accorclingly, the Committee does not in
tend tllat this section he construed to' apply where the nnderlying 
offense is one involving the nse or possession of a weapon of the type 
here covered (for example, a person convirted of posscl?Sing a danger
ons weapon aboard an aircraft under the following section would not 
also, by virtue of such conduct, be guilty of an offense under this 
section) .49 

:rhe conduct in this offense is displaying or ?therwise using some
thl11g (paragraphs (1) and (3» and possessl11g something (para
graph (?)). Aince no rl!lplthility sl'nmlanl is specifirally designated. 
the applH.'able state of ml11d that must be proved is at least "knowing," 
i.e., that the defendant was aware of the nature of his a ::tions.50 

4. TIle principle Is also pml'odJed In part In the definition of "firearm" in section 111, 
whl(~h Includes an unloaded wenpon, 

., The phrase "commiRslon of a crime" Includes the attempted commIssIon, the con sum, 
matlon, and any Imm~dlnte flight nrtpr th~ eCHIIIIIIHNlolI, of 11 crhllt'. };pp the dptlnltloll of 
"commissIon of lin o/rense" lind its variants In section 111, In Its proposed coverllge of the 
escape phase of a crIme, thIs sectilln may expand somewhat upon enrrent law under 18 
U.S.C, 1J!?4(c), 

""See United State8 v. RamireRl, supra note 40. lit 813-814; United State8 y, Akel'8, 542 
F,2d 770 (9th Clr,), cert. denIed, 430 U.S. 908 (976). 

,. This is in lI~cord with tIle ~cone of If! U.S,C, [)24(el. Simt)son Y. Unite(/. States, 4115 
U.S, 6 (1978), Rpe also Uni,tell States y, JiJanle, 5119 F.2d 1166 (8th Clr. 1!l70) (spctlon 
!l24(c) not applicable where underl~'Jn(( offpnse wa~ assanlt with a dnn((erous wpopon) 
bllt ~ee Unite(/. Stat~8 Y. Orell', 538 F.2d 575 (4th Cir. H'76) (spctlon fl24(c) npnJlcnhle 
where under])'lng offense is nggrnYated bank robbery by putting life in jeopardy through 
nse of dangprons wpnpon or deylce). 

GO See sections 303(b) (1) nnd 302(b) (1). 
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The element that what was displayed, llsed, or possessed ,vas a fire
arm, destructive device, dangerous weapon other than u. firearm or 
destructive device,51 or imitation of a firearm or destructive device, as 
the case may be, is an existing circumstance. Since no culpability level 
is prescribed in this section, the applicable state of mind that must be 
shown is, at a minimum, "reckless," i.e., that the defendant was con
scious of but disregarded the substantial risk that the cb:cumstances 
existed.52 

The common element that the conduct occur "during and in relation 
to the commission of a crime of violence" (with the exception of a 
misdemeanor of the type described) is also an existing circumstance as 
to which, by the operation of the same principle, the required CUlp
ability is at least "reckless." 
3. Ju1'i8diction 

Subsection (c) -provides that there is Federal jurisdiction over an 
offense in this sectlon if it occurs during the commission of any other 
offense described in this title over which Federal jurisdiction exists. 
This limits the extent to which the prohibition )1as been ex'panded by 
virtue of the section's application to misrlemeanors, since only those 
misdemeanors defined in this title (including the Appendix thereto) 
will furnish a prosecutable basis for this offense. 
4·. Grading 

An effort has been made in this section to grade the offense accord
ing to the degree of potential danger created by the offender's con
duct. Thus, an offense under subsection (a) (1), involving the actual 
diRplay 01' use of a firearm 01' dangerous Cleviee. is graded as a Class D 
felony (up to five years in prison). An offense under subsections 
(a) (2) and (a) (3) is graded as a Class E felony (up to two years 
in prison). 

Subsection (b) also provides that notwithstanding the provisions of 
part III of this title, if the offense is under paragraph (a) (1) or (a) 
(2) the court may not sentence the defendant to probation but shall 
sentence him to a term of imprisonment of not less than two years for 
a subsection (a) (1) offense or one year for a subsection (a) (2) offense, 
with the sentence to run consecutively to any other term of imprison
ment imposed upon the defendant. unless the court finds that, at the 
time of the offense, the defendant was less than eighteen years old; 
the defendant's mental capacity was significantly impaired, although 
the impairment was not such as to constitute a defense to prosecution; 
the defendant was under unusual and substantial duress, although not 
such duress as would constitute a defense to prosecution; the defend
ant was an accomplice whose participation in the offense was rela
tively minor; or the defendant establishes by a preponderance of the 
evidence that he committed the offense based upon a good faith belief 
that he was aCting to protect a person or property from conduct con
stituting a felony, although not under circumstitnC0s as would consti
tute a defense to prosecution. These grading provisions, which are 

G1 The term "danl!erOllR "'eallon" Is c1eflned In Rection 111 (allart from Its Inclusion of a 
flrearm or destrnctl\'e de\'lee) nR n weapon. rlevlce. InKtrument. mnterlnl. or substance, 
whether anlmnte or Innnlmnte. tllflt ns lI~et1 or ns Intl'lIdetl tn be used Is capable of producing 
denth or serious bodily Injury. The term "serious bodily Injury" is also defined In section 
111 . 

• 2 Sections 303(b) (2) and 302(c) (1). 
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similar to those found in section 1811 (Trafficking in an Opiate), 
are derived from 18 U.S.C. 924(c), which requil'en the imposition 
of a one-to-ten-year prison sentence and in the case of a second or 
subsequent conviction, removes. t~l~ ?pti01l3 ?f pl'obnt.i~n and ~oncu~
rent sentence (but not parole ehgd)ll~ty), whIle ma~c1atmg the Impos~
tion of a two-to-twenty-five-year pnson term. In heu of these prOVI
sions, the Committee haF. included a mO~'e ,Precise minimum mandat?ry 
scheme whereby a trnf> mandatory mmlmum sentence must be Im
posed, even for a first 'offense, unless the court finds that one or more 
specific mitigating factors are present. Although opposed in general 
to the concept of mandatory mmimum prison sentences, the Commit
tee believes that, in this instance, t.he provision serves a significant 
deterrent. purpose and should be retained. 

8E()TlON 1824. POSSESSING A WEAPON ABOARD AN AmCRAFl' 

1. In General and Present Federal Law. 
This section ptohibits the possession or placing of a concealed 

dangerous weapon aboard an aircraft. Its principal purpose is to pre
vent aircraft hijacking.53 

This section carries forward, in somewhat modifie.l form, the pro
scription in 4!l U.S.C. H72 (l). With certain exceptions, that statute, 
as amended in 1974, punishes by up to 'One year in prison whoever, 
"while aboard, or while attempting to board, any aircraft in, or in
tended for operation in, air transportation or intrastate air transporta
tion, has on or about his person or his property a concealed deadly or 
dangerous weapon, which is, or would be, accessible to such person in 
flight, or any person who has on or about his person, or who has placed, 
attempted to place, or attempted to have aboard such aircraft any 
bomb or similar explosive or incendiary device." 51 The penalty rises 
to five years in prison if the offense is committed "willfully and without 
regard for the safety of human life, or with reckless disregard for the 
safety of human life." 

The cl),rrying- of a concealed, unloaded g-un aboard (or while at
tempting to board) an aircrnft. has bern held to violate the predec(>ssor 
to this statut(> based on the finding that such weapons are "dangerolls 
weapons," 55 However, in United States v. Dishman,56 the court, one 
illclge rlissrnl'ing. llrld that a starter pistol, capable of firing blanks 
but not of exprlling a projectile, was not a "dangerous wraron" 
nnd(>1' this statllte since, absl'nt evidence of its actual 01' intendl'C un
lawful use, it was not such a weapon as was inherently capable of 
producing death or grrat bodily harm.51 

Another significant case rl('aling with t.he meaning of "dangerous 
weapon" under 49 U.S.C. 1472(l) is United States Y. l11argraf.58 In 
that case, a majority of the Third Circuit sustained the conviction 

"" ~pe Uniter/ State8 v. Ware, 315 F. SuPp. llHl3 (W.D. Okla. 1970) . 
.. The terms "air transportation" and "Intrastate air transportation" are defined In 

40 U.S.C. ll'!Ol (10) nnrl (23). 
or. See Un iter/ States y. Oook. 446 F.2d 50 (Oth Clr. 1071) ; United States v. Wm'e, supra 

nott' 511. . 
0·486 F.2d 727 rOth Clr. 1073). 
07 But spe Unitell Statp8 Y. B)·oum. 50R F.2d 427 (8th Clr. 1974), noidlng a tear gas gnn 

to he a dangerous welJ.pon notwithstanding the gUll'S Inability to expel a solid projectile. 
GIl 483 F.2d (3d Cir. 1073) (en bane). 
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of a man who attempted to board a commercial aircraft carrying a 
concealed tJocketknife with a ulade exceeding thl'ee inches in lell~Lh. 
The court found that, under the circumstances/9 the knife was a "d.an
gerous weapon" within the scope of the statute. In response to the ue
fendant's petition for a writ of certiorari, the government noted in 
its brief that on February 8, 1973 (after the defendant's conduct in 
this case), the F.A.A. had circulated guidelines to assist those responsi
ble for screening passengers boarding aircraft. In describing what 
property in possession of a passenger shonld be considerpd as a weapon 
or dangerous object, the guidelines, inteT alia, listed "Knivl's-Al1 
sabres, swords, hunting knives, and such other knives considered illegal 
by local law." The government, after pointing out that the defendant's 
knife could lawfully be possessed and cart'ied by him both in Penn~yl
vania, where he sought to board the aircraft, and in California, his 
destination, indicated that it had formulated a policy under which 
the guidelines of the F.A.A. would ordinarily be adhered to in de
termining which cases to prosecute under this statute. Accordingly, 
the government requested the Supreme Court to vacate the judgment 
of the court of appeals and to remand the case so as to permIt the 
charges against the defendant to be dismissed. The government stated 
its position as follows: ao 

It is true that the FAA's guidelines are not binding upon 
those addressed and leave room for the exercise of trained 
judgment in regulatin~ the kinds of objects that passengers 
may carryon board aIrcraft. They do, however, represent 
an informed judgment by the expert federal agency charged 
with primary responsibility for assuring the safetv of air 
commerce that only Inrge lmives or those considered illegal 
nndC'r state law sho111d he comddered weapong for this regu
latory p11rpose. The Depnrtment. of ,T11stice hag therefore 
concluded that proserntions nnrler section 14-'72 (l) shonld 
not be 11ndertnkpn with respect to objects not proscribed 
under the gnirlplines, nt least in the ahsence of unusnal, 
aggrnvating' rircnmstanrps. or whpre lornlla:w mnv be nnduly 
la" in regn1ating the carriage of knives or otl'flr ohiects. 
(We do not, of course, concede that the. decision of the conrt 
of appenls was wrong as a matter of law. or that. the stntnte 
in CJnestion c0111c1 never he aprlierl to a knife sneh as pet.i
tioner's.) ... Sinee t.he present. case presents no aggravat.ing 
circumstances and involves no nnrlnly lax local bws, peti
tioner should not. he snhjer.t to rrosecntion. 

The Supreme Conrt. granted the govprnment's reCJnest and remanded 
the case to the lower court for reconsideration in light of the govern
ment's position.a1 

93. The Offen8e 
Subsection (a) provirles that n person is guilty of an offense if he 

possesses or secretes aboard an aircraft.: (1) a dangerous weapon, other 

50 Amon~ the other thil1f(s, the d~fendant had re~nonded in the negative to a security 
offirer's questIon whether be was carryin~ a knife. weapon. or othor large metallic object. 

"'l\Iemorandnm for the United States, No. 711-202. O.T. 19711. p. fl. 
ot 414 U.S. 1106 (1973l. And see, on remand, 493 F. 2d 1206. Compare. however, United 

States v. Brown, Bupra note 57. 

51-50S 0 - SO - 55 
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than a destructive device, that in fact is concealed and that is, or that 
would be, accessible to such person in flight; or (2) a destructive de
vice that in fact is concealed. This formulation does not substantially 
depart from the current statute, but, because of the general structure 
of the proposed Code, the offense is defined in a more concise manner. 
Thus, there is no need to include a specific exception for law enforce
ment officers since such persons are protected by the defense of public 
authority carried forward in section 501. Similarly, whereas 49 U.S.C. 
1472 (e ) expressly covers attempts and complicity offenses (i.e., "at
tempted to have placed aboard such aircraft;"), such conduct is em
braced in the Code under ,the general attempt (section 1001) and com
plicity (section 401) provisions and need not be separately set forth. 

The term "dangerous weapon" is defined in section 111 to mean a 
weapon, device, instrument, material, or substance, whether animate 
or inanimate, that as used or as intended to be used is capable of 
producing death or serious bodily injury,62 or a firearm or destructive 
device. Tne term "firearm" is denned in section 111 to mean a weapon 
that can expel, or that can readily be converted tu expel, a projectHe 
by the action of an explosive, and includes such a weapon, loaded or 
unloaded, commonly referred to as a gnn, {>istol, revolver, rifle, shot
gun, machine gun, etc. The tel'm "destructIve device" is likewise de
fined in section 111 and means, intel' alia, an explosiv·z,63 an incendiary 
material, or poisonous or infectious material in a form that can readily 
be nsed to canse serious bodily injury. 

These definitions, in combination, essentially carry forward exist
ing interpretations of 49 U.S.C. 1472(l). Ii'or example, unloaded guns 
are expressly within the definition of "firearm" and thus are covered 
irrespective of any proof that "as nsed or as intended to be used" 
they are capable of producing death or serious bodily injury. The 
same is true of starter guns which, as noted in connection with the 
preceding section, are intended to come within the concept of a 
weapOl1 thnt can "readily be converted to expel" a projectile.64 

With respect to dangerous weapons that are not firearms or de
stl'll('tin' rh.'vi(,PR. such as knives, t.he Committee's formulation is in
tended to clarify current law. Snch weapons will be considered as 
"dangerous" within the purview of thiR section only if as used or as 
intended to be used /they are capable of inflicting serious bodily in
jll!'y or death. Hence, if a person boards an aircraft carrying a con
cealed pocketknife or razor, he will not be guilty under this section 
unless It can be proved that he intended to use t11e item (or did use 
it.) in a manner capable of causing serious bodily harm or worse. Such 
intent will often be abJe to be shown by the manner in which the 
weapon is concealed, or by statements or other actions of the de
fendant. 65 However there is no intention under this section to impose 
penal sanctions for the possession of any concealed object which merely 
has the capacity to be used in the furtherance of a crime aboard an 

02 The term "serions bodily injury" iR alRo defined in section 111. 
0., The tl'rm "explosive" Is also defined In section 111. 
M The Commlttpe therefore Intends to overcome the decision In UnitCil states v. Di8h

man. Mtp"a note 56. 
65 Where the weapon is a "ft"earm." th(> Committ(>fl views the potential misuse of the 

wpnpon aml thl' dnni!er to the aIrcraft and Its ocrnpantR to be 80 Itrl'at RB not to require a 
showing of Intended harmful UBe In order to obtain a conviction hereunder. 
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aircraft. Such It prohibition would be far too broad and would extend, 
inter alia, to a toy pistol, Imitting needle, letter opeher, and the like, 
that are normally possessed for wholly innocent reasons. 

The Committee thus basically endorses the court of anpeals deci
sion in M argraj, 8upra, although it has made the definition' of "danger
ous weapon" somewhat more rigorous by an explicit requirement of 
proof of an intended harmful use of the weapon 06 where the weapon 
is neither a firearm nor a destructive device. Although enforcement of 
this section will, of course, be in the discretion of the executive branch, 
the Committee wishes it to be known that it disagrees with the prosecu
tive policy announced in the M argra! case and would prefer that no 
such policy be applied under this section. In particular, that aspect of 
the policy that ordinarily hinges the determination whether to prose
cute upon whether a person's possession of a concealed knife is unlaw
ful under local law seems unreasonable. The issue under 49 U.S.C. 
1472(l), as well as under this section, is not whether a person's posses
sion of a concealed weapon 07 is otherwise legal but whether it is 
dangerous when considered within the framework of the particular 
dangers sought to be guarded against by those provisions-i.e., the 
potential of the weapon for nse in aircraft hijacking or in committing 
another offense aboard an aircraft. Thus, in the Committee's view, if 
there is t.o be any formal policy limiting th4\ class of prosecutable 
situations lmc1er this section, such a policy sholdd be applied in terms 
of a unjinrm Federal standard and not by reference to State law. 

The conduct in this offense is, in paragraph (1), possessing or 
secreting a weapon aboard an aircraft, and in paragraph (2), possess
ing or secreting a device. Since no culpability standard is specifically 
prescribed, the applicable ptatr o.f mind that must be provprl is at least 
"knowing," i.e., that the offender was aware of the nature of his 
actions.88 

The elements that the weapon was a "dangerons weapon" anci that 
the device was a "destructive device" are existing circumstances. Rince 
no culpability level is prescribed in this section, the applif'ablp state 
of mind that must be establishrc1 is, at a minimum, "rePldess." i.r.: that 
the offender was aware of but disregard the substantial risk that the 
circumstances existed.ou This is in part consistent with the interpreta
tion of 49 U.S.C. 1472(l) in l.fargmj, 8upm, where the majority read 
that statute as not requiring a specific intent to carry a concealed dan
gerous weapon; however, the majority intimated that the propert test 
nnder the current law was whether the defendant "should have been 
aware that it could be used as a deadly weapon and that others could 
have classified it as a deadly weapon,".70 This test, which comes close to 
imposing criminal liability under a mere negligence standard. has 
been strengthened by the Committee to re(]uire proof that the defend
ant was at least "reckless" with respect to the fact that the weanon he 
possessed was of the prohibited type, i.e., his disregard of the substan-

00 As noted earlier, thp fncts on Margm! would have snpported such a findin,., by virtue 
at the Inference to be drawn tram tile r\efendnnt'o denlnl at bls possession of n knitI'. 

IJ1 In Unite(/. States v. B1"OII'1t. slIp"a note 57, a ma:ority of tile Court held that concenl
ment of n wenpon hnd not been sufficiently proved hy n stipulntlon thnt tile wenpon wnR 
In the defenrlnnt's cllrry-on fII~ht bll,., IInrll'rlll'nth \'lIrloIlB ItemR of ppr~ollnl helon~lnI(B, 
whl('h wn~ tpo(lerp,l for Tfll1tlnp InRIIP~f·lon. 'I'llI' COllllnlttpe rlfRngTPPR with this ho1(11",.. 

6'l See sections 303(b) (1) nnd 302(b) (1) ; United State8 v. Lee, 539 F.2d 60 (6th Clr. 
1976). 

00 See sections 303(b) (2) nnd 302(c) (1). 
70 Supra note 58, nt 712. 
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tial risk constituted a gross deviation from the standard of care a rea
sonable man would have exercised. The fact that the dangerous 
weapon or destructive device was concealed is also an existing circum
stance. However, since it is preceded by the phrase "in fact", no proof 
of a mental state is required as to this element.71 This appears to be 
consistent with current case law 72 and is in any event appropriate to 
further the purpose of the statute to deter crime and promote safety in 
air commerce.73 It is the fact of concealment of an accessible dangerous 
weapon on an aircraft that poses the greatest risk. A person aboard an 
aircraft who is aware that he is in possession of a weapon as to the dan
gel'ousness of which he is reckless, is properly subject to the prohibition 
of this section if, in addition, the weapon is in fact concealed, irre
spective of whether he was aware of, or reckless as to, its concealment. 
3. Defense 

Subsection (b) provides that it is a defense to a prosecution under 
this section that the actor's conduct was authorized by a regulation 
issued by the Administrator of the Federal Aviation Aclministr~tion. 
This carries ;forward the existing exception of 49 U.S.C. 14'72(l) for 
such persons, somp, of whom might not be deemed to comp within the 
definition of a ptHlic servant to whom the ~eneral clefens(! of public 
authority is avai1&.ble. 
4. J u7'isdiction 

There is Federal jurisdiction over an offense described in this section 
if it is committed on an aircraft in, or intended for operation in. air 
transportation or intrastate ail' transportation as defined in 41:) l7 .S.C. 
1301. This carries forward present law. 
o. Grading 

An offense under subsection (a) (2) is graded as a Class D felony 
(up to five years' imprisonment) and an offense under subsection 
(a) (1) is graded as a Class E felony (up to two years in prison). This 
represents an increase in the maximum penalty as compared to current 
law but one which the Committee strongly believes is justified because 
of the inherent danger to life created by the illegal possession of a 
du,ngerous weapon aboard an aircraft. 

SunCHAl'TER D.-RIOT OFFENSES 

(SECTIONS 1831-1834) 

The offenses covered in this subchapter are inciting or leading a riot. 
arming a rioter, and engaging in a riot. On the whole, they represent 
a restatement of existing law on riot offenses. However, some important 

'11 See section 303 (n) (1). 
12 Unite,/. State8 v. F'lttnt, 518 F.2d 39, 41-45 (8th Cir.) (en bane), cert. denied, 423 U.S. 

1018 (1975). 
73 Ibid. 
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changes have been made. The scope of Federal jurisdiction over riot 
offenses has been narrowed in some areas and broadened in others, and 
lhe definition of "riot" has been narrowed. 

At common law a riot existed when three or more persons acted 
together with a common intent to accomplish some purpose by force or 
violence.1 As a breach of the peace, riot was punishable notwithstand
ing any lawful objective of the rioters; thus riot offenses have been 
committed by police and other civil officers armed with legal process 
whose actions far exceeded the bounds of duty.2 The determination of 
whether particular breaches of the peace constitut.ed riot assumed 
added importance as legislation came to be enacted, in derogation of 
the common law, to make municipalities civilly liable for damages 
by riot.3 

Statutory definitions of riot in this country have, for the most part, 
adopted the common law concept with slight variations. One of the 
more noticeable of these concerns the minimum number of participants 
required to constitute a riot. Two persons have been enough to rngage 
in a riot in certain states.4 In contrast, present Federal law has rO]1sid
erably confined the scope of riot offenses, as explained below, and this 
subchapter proposes to restrict them even further. 

SECTION 1831. LEADING A mOT 

1. In General and Present Federal Law 
This section makes punishable the inciting of a riot and the parHci

pation in a riot in any of certain specified leadership capacities. The 
section is designed to carry forward aspects of 18 U.S.C. 1792 and 
2101. In additIOn it owes part of its derivation to the current riot 
statute for the District of Columbia, 22 D.C. Code 1122. 

Insofar as pertinent here, 18 U.S.C. 1792 provides that it is a felony 
for a person to instigate, connive, willfully attempt to cause, assist, or 
conspire to cause any mutiny or riot at a Federal penal or correctional 
institution. The penalty is imprisonment for up to ten years. 

18 U.S.C. 2101 (a), enacted in 1968, J?rovides that whoever travels 
in interstate commerce or uses any facilIty of such commerce (such as 
the mails, telegraph, telel?hone, radio, or television) with intent to 
incite a riot, or to orgamze, promote, encourage, participate in, or 
carry on a riot, or to commit an act of violence to further a riot, and 
who performs an overt act for any such purpose, shall be subject to a 
maximum penalty of five years' imprisonment. Notably, under this 
section, the definition of a riot is quite broad, reaching a public dis
turbance involving an act or acts of violence by a person who is part 
of an assemblage of three or more persons, or a threat or threats of 
the commission of an act or acts of violence by a person who 
is part of an assemblage of three or more persons having the ability 
of immediate execution of the threat, where, in either case, the act 
or threat results or would result in damage or injury to another person 
or to property of another.s There is, moreover, no requirement in 18 
U.S.C. 2101 that a riot actually occur. Notwithstanding its relative 

1 See Annotation. What Oon8titl/to8 Riot Within Orlminal Law, 49 A.L.R. 1135 (1927). 
• ~f'P 77 C .. T.S. Riot § 3: 46 Am. Jur .. Riot8 amI Unlaw!1I1 A88emld". ~ 1:1. 
3 See Annotation. £lability of Arlln/cipalHies for Mob 01" Riot, 52 A.L.R. 563 (1928). 
'Ihid.: Work!n!! P"IIPrR. p. 988. 
• See 18 U.S.C. 2102(a). 
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breadth, the statute has been sustained against claims that it is over
broad and vague and that it infringes First Amendment freeuoms of 
travel and expression.s 

22 D.C. Code 1122 provides that whoever willfully engages in or 
urges or incites others to engage in a riot in the District of Columbia 
is guilty of an offense. If, as a result of the riot, a person suffers serious 
bodily harm, or there is property damage exceeding $5,000, a persoll 
who urged and incited others to take p~trt therein is punishable by up 
to ten years in prison; otherwise, the offense is a misdemeanor. The 
section defines a riot as a "public disturbance involving an assemblage 
of five or more persons which by tumultuous and violent conduct or 
the threat thereof creates ~rave danger of damage or injury to persons 
or property." This definitIOn was upheld against constitutional chal
lenge in United State8 v.lIl atthew8.T 

Riot offenses committed in Federal enclaves are presumably punish
able through the Assimilative Crimes Act, utilizing the diverse Jaws 
of the States, although no reported case involving a prosecution for 
riot under 18 U.S.C. 13 apparently exists. 
B. The Offense 

A. Element8 
There are two distinct crimes defined in subsection (a). The first of 

these is causing a riot by incitement or, during a riot, inciting pm-tici
pation in the riot. The term "incite" is defined in section 111 to mean 
urging "other persons to engage in imminently in conduct in circum
stances under which there is a substantial likelihood of imminently 
causing such conduct". This is consistent with case authoritv involying 
First Amendment concerns. As is the situation under 18 u.ffC. 2101 (b) 
currently, the definition would clearly not embrace "the mere oral or 
written (1) advocacy of ideas or (2) expression of belief, not involving 
advocacy of any act or acts of violence or assertion of the rightness 
of, or the right to commit, any such act or acts." The word "incite
ment" thus connotes exhortatory conduct, consisting of words, signals 
or any other means of communication, which is designed for the pur
pose of imminently urgin~ or exeiting others to riot. Incitin~ a riot 
may involve an explicit call to violence or an assertion of the ri~h-:;ness, 
fitness, or necessity of acting violently.s In contrast, inciting a rwt does 
not include an explicit call to take part in a demonstration, strike ac
t.ivity. or similar conduct, even though that activity might turn violent. 

The offenses of causing a riot by incitement or inciting participa
tion in an ongoing riot under this section require the actual occur
rence of a riot. This offense is derived from the recommendation of 
the National Commission.9 This represents a considerable narrow
ina- of the offense in 18 U.S.C. 2101 and is in accordance with the 
ju~icial interpretation placed upon the District of Columbia riot 
statute, 8upra.10 Riot incitement activity that is merely inchoate in 

• RPi! TTnltpfl Rtnfe8 v. Dellinger, 472 F.2d 340, 354-364 (7th Clr. 1972), cert. denIed. 
410 U.S. 970 (197:H. 

7 4Hl F. 2i11l77 (O.C. Clr. lIl6!!\. 
"!'!pp Unlfed State8 v. Dellinger, 8upra note 6. nt 362-363. R1JRtnlnln~ thp ilpfinltlon In 

18 U.S.C. 2102(b) ; cr., Heard ,'. Rizzo, 281 F. SuPP. 720. 745 (E.D. Pa.), nff'd per curiam, 
3!!2 n.R 646 ,1IlRRI 

• Final ReJlort § lROl (1). 
,. See United States v. Jeffries, 45 F.R.D. 110 (D.D.C. 1968) ; see also United States v. 

Dellinuer. BUllra note R. at 361 n. 30. 
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nature is specifically excluded from the operation of the general at
tempt, conspiracy, and solicitation provisions of the proposed Code, 
except that a conspiracy to commit an offense under this paragraph is 
punishable if the crime was in fact completedY 

The term "riot" is defined in section 1834, for purposes of this sub
chapter, as a public disturbance involving ten or more persons as 
participants that involves violent and tumultuous conduct and that 
causes, or creates a grave danger of imminently causing, bodily injury 
to a person or damage to property. This is also a considerable narrow
ing of the purview of the offense under current law. The definition is 
derived from and similar to that given to the term "riot" in 22 D.C. 
Code 1122, quoted supra, but is even less expansive than under that 
statute, as no provision is here included making the "threat" of violent 
conduct sufficIent to constitute the offenseY It also would require a 
larger ~l'OUp of people, ten rather than five, and require that they 
00 partIcipants rather than merely members of the group. Finally, 
the definition was narrowed to require actual causing of damage to 
property or bodily injury to persons or a grave danger of imminently 
causing duch damage or injury. The Committee concluded that these 
modifications tending to minimize the First Amendment implications 
of the provision could be made without jeopardizing prosecution of 
appropriate cases. 

The disturbance inherent in a riot must be a "public" disturbance. 
There are no private or covert riots. The disturbance must occur in a 
public place so that it may attract public notice, because a riot is 
distinctly punishable as having the potential to cause public terror or 
alarm. However, the general public need not be involved. A riot may 
take place in a Federal prison under the potential gaze of only a 
special or limited public. 

The concept of "participants" would require that the persons have 
been acting in concert or with common purpose in order for this 
section to apply; but the defendant need not have known the idehtity 
or numbers involved (so long as ten or more. are shown to have 
participated) Y 

According to the Code definition, a riot also requires "violent and 
tumultuous conduct." For ten persons to engineer a robbery by means 
of force and violence is not a riot. The distinguishing factor in a riot 
is the agitation of the rioters. Physical acts are committed violently 
and tumultuously when they are furious, extreme, sudden, vehement, 
passionate, or otherwise characterized by intense movement or feeling, 
so as to appear out of control or to threaten indiscriminate injury. In 
short, the offense "involves frightening group behavior." 14 Such 
conduct usually causes some personal injuries or property damage, 
and "riot" is defined in terms of the necessity of such restilts, or the 
creaHon of a grave dan~er of causing s11ch l'C'sults. The court in 
United States v. lIfatthe108, 8upra, specifically held that participation 
in the looting phase of a riot may constitute "violent and tumultuous 
conduct," noting that even the looter who does not smash store windmys 
or break in the door "promotes new violence. [His conduct] attracts 

11 Section 1004(b) (2). 
'" See l~innl Renort. Comment. p. 242. 
13 See United States v. Jeffries, Sltpra note 9, at 118-119; see also id. at 121. 
HId. at 118. 
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people to the scene who have no business there." 15 The Committee 
endorses this holding and intends that it apply also to this section. 

The second offense created under this subsection is leading a riot 
or giving ccmmands, directions, or instructions with intent to further 
the riot. The provision is drawn from the recommendations of the N a
tional Oommission.10 

The Oommittee is aware that apprehension has been expressed in 
some quarters thwt riot laws may be worded or applied so broadly as 
to inhibit the exercise of the freedoms of speech and peaceful as
semblyY This section, however, has been carefully fashioned with these 
constitutional considerations in mind. It does not reach mere hot
headed speech, however outrageolls, nor does it cover the declaration of 
abstract or academic propositlOns of the need for violence.1s The Com· 
mittee thus believes that the section will readily withstand constitu
tional scrutiny and is of appropriate breadth to protect Federal 
iutel·ests. 

B. Oulpaoility 
The conduct in paragraph (1) is contained in the words "by incite

ment" and "incites partlCipation." As no culpability standard is specifi
cally designated, the applicable state of mind that must be proved is 
"knowing," i.e., that the offender was conscious of the nature of his 
action.19 In effect this means that the offender must be aware that he 
is inciting, or inciting participation in "riotOl1S conduct." Thus, a union 
leader, for example, ,vho exhorted a group of employees to picket an 
employer's premises would not be guilty under this section even if 
property damage or a riot happened to ensue. Consistent with the gen
eral rule that knowledge of the law is not relevant, the actor need not 
Imow that such conduct as he is inciting is (1 "riot" as defined in sec
tion 1834. The element in this offense that a "riot" is incited is a result 
of concluct. As no culpability level is specifically provided, the state of 
mind that must be shown is "reckless," i.e., that the offender was aware 
of, but disregarded, the substantial risk that his incitement activity 
would produce a riot, and the risk must be such that its disregard con
stituted a gross deviation from the standard of care tluit a reasonable 
p2rson would have exercised in the circumstances.2o Thus a person who, 
Imowing that an assemblage was present, incited its members to a pub
lic disturbance involving violent conduct would be guilty under this 
paragraph notwithstanding that he did not know for certain that the 
assemblage consisted of ten or more persons of that a "grave danger" of 
injury to persons or pl'opmty -was created. The Committee considered 
but rejected (as did the National Oommission) a requirement that the 
incitement be "intentional," i.e., with a purpose to cause a riot. Al
though the proof in the usual case will likely establish snch intent, it 
seems patent that when an individual is aware that he is e:x:horting 
others to violence and that violence of the level of a riot will probably 
ensue, he is operating outside the area of protected spee~h. 

lli !iiu.pl'l1_ note 7, at 1183-1184. 
,. Spp lPIno' R.~no~r_ ~ , 801 (1) (h). 
17 See WorklnA' Pnpprs. p. 1020: Report 01 the National Advisorv Oommittee 011 Oivil 

Disor,7ers, TIP. 2R9-2!l0 IO.P.O. ed. In68). 
,. Cnmpnre BTrUlt7enUlITg V. Ohio, snr, U.S. 444 (1969). 
10 f;ee ~e~tlons 30::1 (b) (1 ) IlO!1 3021 h 1 (11 . 
• 0 Sep ~prtinns :103(h) (::I) ·nnr1 ::I02(~) (2). Rp~klps~npss Is also the atJPI!cabJe state of 

mind required with respect to the existing circumstance element "during n riot" • 

.. - ------------------------------------' 
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In paragraph (2) the culpability is similar excep' ~hat the conduct 
must be engaged in "with intent to further a riot:'. Thus, the offender 
need only be reckless as to the attendant circumstances that a riot is 
happening and that H1P activity he is leading, or giving commands, etc., 
in furtherance of, is in fact a riot meeting the definition in section 1834. 
He must, however, not only know, i.e., ,be aware, that he is leading or 
giving: commands, etc., but intend to thereby further a public disturb-
ance or violent demonstration. . 
3. Jurisdiction 

Subsection (c) provides that there is Federal jurisdiction over an 
offense in this section in three circumstances. The first arises ,vhen the 
offense is committed in the special jurisdiction of the United States. 
The special jurisdiction is defined in section 203 to include the special 
territorial, special maritime, and special a.ircraft jurisdictions. In 
essence, it covers Federal enclaves, vessels on the high scas, and certain 
aircraft while in flight. No comparable jurisdictional base exists under 
current law. Rather, as previously indicated, a riot in a Federal en
clave is presently punishable under the Assimilative Crimes Act, 18 
U.S.C. 13, by borrowing the riot laws of the State or locality in which 
the enclave is situated. The purpose of including this jurisdictional 
base is to make it unnecessary for the Federal government to assimi
late the disparate and often antiquated riot laws of the States and to 
supply a uniform Federal definition and grading for the offense.21 

It should be noted that, since the District of Columbia is not within 
the special territorial juris'c1iction,22 the mere existence of a riot in the 
District will not constitute an offense under this section, unless one 
of the other jurisdictional bases applies. 

The second base for jurisdiction occurs if the riot involves persons in 
a Federal facility used for official detention. The latter term is 
defined in section 111 and is discussed in connection with section 
1313 (Escape) in this report. This jurisdictional base is designed 
essentially to carry forward the present scope of 18 U.S.C. 1792. 

The third base for Federal jmisdiction exists when a person moves 
across a Sta.te or United States boundary, in the execution or consnm
mation of the offense. These provisions limit the curr('nt jurisdictional 
purview of 18 U.S.C. 2101 to eliminate Federal jurisdiction of riot 
offenses based on use of the mail or a facility of interstate or foreign 
commerce [mc! to provide jurisdiction if nie person moves across a 
State or United States boundary in the execution or consummation of 
the ofl'O!lSe but not if such bounclal'Y was crossed during the planning, 
promo{'lOll, 01' concealment of the offense. 

The Committee determined to delete all ,additional jurisdictional 
base, included in S. 1 in the 94th Congress, when the riot obstructs a 
Federal governmental function. This base does not exist in present 
law. It was included, however, in the recommendation of the National 
Commission as part of the definition of "riot." The Committee sees 
no need for an extension of Federal riot coverage. If a riot in the 
District of Columbja is clir.ectly against a government agency (e.g., 
the Bureau of IndIan AffaIrS) and obstructs the operations of that 
agency, the conduct may be prosecuted under the District of Columbia 

21 See Working Papers, 1% !lR7-9RR. 
"' See Johnson v. United States, 225 U.S. 405. 415 (191.2). 
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Code. Similarly, if a riot is intended to hinder Federal law enforce
ment agents from arresting or transporting a suspect (e.g., moving 
a particularly unpopular defendant out of a local jail and past an 
angry mob) , Fecleral jurisdiction will likely exist, albeit only at a mis
demeanor level, lUlder section 1302 (Obstructing a Government Func
tion by Physical Interference). 
4. Grading 

An offense under this section is graded as a Class D felony (up. to 
five years' imprisonment) if the riot involves persons in a facility 
used for official detention; otherwise, the offense is a Class E felony 
(up to two years in prison). These penalties are less severe than those 
under 18 U.S.C. 1792 (ten years) 28 and 2101 (five years). However, 
a person guilty under this section may also be punishable for personal 
inj Ul'y or property offenses committed during the riot. 

SECTION 1832. PROVIDING ARMS FOR A RIOT 

l.In General 
This section creates the one offense in this subchapter that does not 

require the occurrence of a riot as an element. The section makes 
punishable the supplying or teaching the preparation or use of a fire
arm, destructive device, or dangerous weapon with intent to promote a 
riot. It is designed basically to carry forward the offenses in 18 U.S.C. 
231(a) (1) and (2). This section is not violated by the recipient of the 
firearm or the instruction. That person may, however, be guilty of 
offenses elsewhere described in the Code, e.g., section 1822 (Firearms 
Violations) and 1823 (Using or Possessing a Weapon in the Course 
ofaCrime). . 
13. Present Federal Law 

18 U.S.C. 231 (a) (1) provides that whoever teaches or demonstrates 
the use, application, or making of any firearm, explosive, or incendiary 
device, or technique capable of causing injury or death to persons, 
knowing, having reason to know, or intending that ehe same will be 
unlawfully employed to further a civil disorder which may in any 
way 01' degree obstruct, delay, or adversely affect commet'ce or the 
conduct or performance of any Federally protected function shall 
be subject to a maximum penalty of five years' imprisonment. 

18 U.S.C. 231(a) (2) provides that whoever transports or manufac
tures for transportation in interstate or foreign comm2rce any fire
arm, explosive. or incendiary device, knowing, having reason to lmow, 
or intending the same to be used unlawfully to further a civil disorder 
shall be subject to a maximum penalty of five years' imprisonment. 

The term "civil disorder" as used in these provisions is defined 
in 18 U.S.C. 232 (1) to mean "any public disturbance involving acts 
of violence by assemblages of three or more persons, which causes 
an immediate danger of or results in damage or injury to the property 
01' person of any other indiviciuaL" 

1'h('se statnt('fl have b(,en llphelcl against. VariOllfl ronsHtntiona 1 
rhall enges, including the contention that they permit prosecution for 

.. Strangely, 18 U,S.C. 17112 contains no provision permitting imposition of a fine. The 
code permits a fine up to $250,000. See sect'-tJn 2201. 
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the dissemination of ideas without a showing of clear and prcsent 
tlangel'.2.1 T~le culpability stalld?,rd in these provisiOl~s-i.e., "kno.w
ing, or havmg reason to know'·-has also been sustamcd as Hot m
definite und as rcquiJ'illg those prosecuted "to have acted with intent 
or knowledge" that the mIormation disseminated would be used in the 
furtherallce of a civil disorder.25 

3. The Offense 
Section 1832 makes it an offense for a person, "with intent to pro

mote a riot," to supply or teach the preparation or use of a firearm, 
a destructive device, or another dangerous weapon. 

The term "riot" as used herein is defined in section 1834. This defi
ititioll has been explained in connection with section 1831 and need not 
be discussed here. Notably, however, by making the section 1834 defi
nition applicable, the Committee has eliminated the disparity in cur
rent law between the definition of "riol;" in 18 U.S.C. 2102(a) and 
the definition of "civil disorder" in 18 U.S.C. 232(1). Although quite 
similar, the two definitions differ in that a "civil disorder" apparently 
I'equires acts of violence and by more than one person, whereas a 
"riot" requires merely a single act of violence. Since the statutes, 
and tJwir present counterparts in this Code, seek to prevent like 
occurrences, the Committee perceived no reason for different treatment, 
and particularly no reason to require an intent that multiple acts of 
violence be performed.26 

It is also significant to note that this section can be violated (as 
can 18 U.S.C. 231) by teaching the preparation or use of a firearm, 
destructive device, or dangerous weapon, even if the weapon is not 
present, e.g., by the use of instructive drawings or diagrams. 

The terms "firearm," "destructive device," and "dangerous weapon" 
are defined in section 111 and further explained in this report in 
connection with subchapter C of this chapter. 

This section contains a general purposive element of "intent to 
promote a riot." The concept of intent connotes a conscious purpose to 
further a riot.27 Thus, this section carries a more stringent culpability 
standard than exists under 18 U.S.c. 231. 

The conduct in this st;lction is supplying or teaching tIle nreparation 
or use of some kind of weapon or device. As no culpability level is 
specifically designated, the applicable state of mind that must be 
proved is "knowing," i.e., that the offender was aware that he was 
snpplying or teaching the preparation or use of a weapon or devi,ce.28 

The element that the item supp1ied, for example, was a fif-earm, 
destructive device, or dangerous weapon is an existing circumstance. 
As no clllpabiHty standard is statC'd. the applirable st.ate of mind is 
"reckless.I

' i.e., that the offender was aware of but disregarded the 

.. See United States v. Feathel·ston, 461 F.2d 1119 (5th Clr.), cert. denied, 409 U.S. 
991 (1972), National Mob-ilization Oomm. to End War in Viet Nam v. Foran, 411 F.2cJ 
!l!l4 (7th Clr. 1969) : United States v. HoUman, 334 F. Supp. 504 (D.D.C. 1(71) : see also 
United States v. JIeo/lOnic. 454 F.2d 849 (8th Clr. 1971). cert. denied, 406 P.~. 929 
(1972). upholding 18 U.S.C. 231(3) punishing whoever commits an act to obstruct. 
Impede, or interfere ·wlth a firem~n or law enforcement officer lamullv engaged In the 
performance of his official duties Incident to and during a civil dlsorcler which affect. 
Interstate or foreign commerce. This offense Is encompassed within the obstructing of n 
government function ofl'enses In the proposed Code (sections 1301, 1302). 

25 United States v. Featherston, supra note 24. at 1122. 
,. See Working Papers, P. 1002. . 
"" See section 302 (a). See also Unitccl States ,-. Villano, 529 F.2d 1046. 1055 (10th Clr.). 

cert. denied. 426 U.s. 953 (1976). 
"" See sections 303(b) (1) and 302(b) (1). 
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substantial risk that the circumstances existed.29 Hence, a person who, 
intending to promote a riot, supplied another with a Molotov cocktail 
would be guilty of an offense under this section even if he did not lmow 
to a certainty that the object was a destructive device as defined in this 
Code but disregarited a substantial risk as to its dangerous charadeI'. 
4 .• lurisdiction 

Under subsection (c), jurisdiction for this offense is the same as 
lInclel' section 1831, discussed above, with the exception that jurisdIC
tion also attaches if the firearm, destructive device, 01' other 
dangerous weapon is moved across a State or United States bound
a.ry in the commission of the offense. This narrows the current jurisdic
tional scope of 18 U.S.C. 231. That statute applies, inte?' alia, whenever 
the civil disorder "in any way or degree" might obstruct, delay, or ad
versely affect commerce, the movement of any article in commerce, or 
the performance of any federally protected function. The general 
affecting commerce jurisdiction is here chopped since this would need
lessly federalize virtually every such offense. 3D On the other hand, Fed
eral jurisdiction will exist where either a pel'son or ,';'eapon involved 
in the offense moves in commerce, or wh2re a facility of commerce is 
used in connection with various phases of the offense specified in sec
tion 1831 (c) . It is worthy of note that the final j ul'isdictional branch 
under 18 U.S.C. 231 relating to the obstruction of any Federally pro
tected function (defined broadly in 18 U.S.C. 232 to mean any func
tion, operation, or action carried out under the laws of the United 
States by any depaliment, agency, instrumentality, or officer or em
ployee of the United States) is here deleted in order further to har
monize the scope of this section \vith section 1831. If the ultimate 
design of the riot intended to be p:1'Omotecl is to obstruct 01' impair a 
government function, the conduct proscribed by this section may be 
reachable, at a misdemeanor level, as an attempted violation of section 
1302 (Obstructing a Government FUllction by Physical Interference). 
5. Grading 

An offense under this section is graded as a Class D felony (up to 
five years in prison) where the offense involves supplying a firearm 
or c1estrllctive device; otherwise (i.e., where the offense involves teach
ing, or the supplying of a dangerous weapon) the offense is a Class E 
felony (up to two years in prison). These distinctions are felt to 
represent a more rational grading structure than the uniform five-year 
penalty provided in 18 U.S.C. 231. 

SECTION 1833. ENGAGING IN A RIOT 

1. In General and P1'esent Federal Law 
This section punishes engaging in a riot. Participating in a riot in 

a Federal pellal or correctional institution is cUI'l'ently punishable 
under 18 U.S.C. 1792 (which reaches, among others, anyone who 
"assists" a riot) ; 31 as previously noted, engaging in a riot in a Fed
eral enclave is presumably covered by the Assimilative Crimes Act. 

1'9 See sectlon~ llOlllb) (2) nnrl 3021c) (1). 
M See Finn! Report, Comment, p. 243. 
m Spe Unifr,/ Slutes v. /<'uJ'rie., .J.51) I".2d ]051. 1003-1064 13d Clr.). cert. denied. 400 

U.S. 888 (1912). 
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There is, however, no general Federal statute prohibiting taking 
part in a riot. This section will furnish such a l)l'ovisioll, thus making 
It unnecessary in the future to rely upon the dIsparate riot and disor
derly conduct statutes of the States.32 

Through its utilization of the definition of "riot" in section 1834, 
section 1833 is quite similar to the existing riot statute applicable in 
the District of Columbi~; 22 D.C. Code 1122, which, however, uses 
the culpability term "willfully." 33 The courts have interpreted "will
fully" us apparently not requiring a conscious purpose to engage in 
the riot, but merely as knowingly participating therein.84 

93. The Offense 
The conduct in this offense is "engaging in" some kind of public 

disturbance or violent demonstration. As the culpability standard 
designated is intentional, the applicable state of mind is "knowing," 
i.e., the offender has a conscious objective or desire to engage in a public 
disturbance or demonstration. Thus, merely being swept up in a riot 
does not constitute an offense under this section. Moreover, a peaceful 
protester in a large group is not guilty of an offense hereunder simply 
because a part of the group riots; there is no vicarious liability for 
this crime. The element that the activity engaged in in fact constitutes 
a "riot" as defined in section 1834 is an existing circumstance. There
fore, since no culpability level is specifically prescribed, the applicable 
mental state is "reckless," i.e., the offender must be shown to have 
been aware of, but to have disregarded, the substantial risk that the 
disturbance or demonstration was a riot.35 As under section 1831, it is 
necessary to show that a riot actually occurred for conviction under 
this section.36 

3. Jurisdiotirm 
Federal jurisdiction over an offense under this section exists if the of

fense is committed in the special jurisdiction of the United States, or 
in a Federal facility used for official detention.37 As indicated above, 
the purpose of the first jurisdictional base is primarily to furnish an 
appropriate definition and grading for riot offenses 'in Federal en
claves. The second branch carries forward the jurisdictional scope of 
18 U.S.C. :792. As with section 1831, a jurisdictional base for cases in 
which a Federal government function is obstructed WDS deemed un
necessary in light of (1) the existence of a separate riot offense appli
cable in t.he District of Columbia and (2) the availability in most such 
situations of a prosecution tmder section 1302 (obstructIng a Govern
ment Function by Physical Interference). 
4. Grading 

If the riot takes place in a facility used for official detention, the 
offense is graded as a Class E felony (up to two years in prison) ; 

., See Working Papers, pp. 987-988. 992-993. 
113 This statute anti the elements of the definition of "riot" are discussed In connection 

with sectloll 11l:!1. 
'" Sel!" UflltCl1 Statcs Y. Matthew8, supra note 7. at 1184 and n. 11; Unit cd . Statc8 v. 

Jeffries, .wpm note II, at 11\). 
"" It coultl hnplJen. e.g., In da~kness that a person engages In a riot aware only, without 

being clear on the matH'r, thnt he seems to be allied with a large number of persons and 
that the tumult anti "Iolence 'jeem to lJe po~lng grave rl~ks of Injury to per~ons or property. 
~ It Is not, however, necessar;r to show how or by whom the r.ot was instigated. Compare 

Ullttecl Sta.tea Y. Ro(/gers, 419 F.2d 1315 (10th Cir. 1969). the result in whieh the Commit· 
tee Intends to overcome. See nlso United States Y. Farries, Bltpra note 31. 

31 The term "officinl dptention" is defined In section 111 :Lnd is discussed In detnll In 
connection with section 1313 (Escape) In this report. 
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otherwise, it is graded as a Class B misdemeanor (up to six months in 
pl·ison). This is in general accord with the grading of the offense under 
the District of Columbia Code and the recommendation of the National 
Commission.38 The higher grading level for riots in an official detention 
facility preserves the felony status of this offense under 18 U.S.C. 
1792, and was specifically recommended by the Department of Justice. 39 

SECTION 1834. DEFINITIONS FOR SUBCHAPTER D 

This section contains the definition of "riot" applicable to the of
fenses in this subchapter. This definition has been discussed in con
nection with section 1831 herein. 

SUBCHAPTER E.-GAMBLING, OBSCENITY, AND PROSTITUTION OFFENSES 

(SECTIONS 1841-H44) 

This subchapter contains offenses that are not particularly related 
by subject matter but that have been treated in a similar manner by 
the Committee-i.e., gambling (section 1841), obscenity (section 
1842), prostitution (section 1843), and sexual exploitation of a minor 
(section 1844) . In the first three instances, the Committee has curtailed 
the scope of the offenses as compared to existing Jaw, in order to con
fine them to the sphere of legitinlate Federal interest. Gambling and 
prostitution are proposed henceforth to be Federal offenses only when 
carried on as a business. Isolated acts are deemed more appropriately 
the subject of State regulation since no connection with organized 
crime is likelj to be present. The obscenity offense has been recast to 
conform more closely to the latest pronouncements of the Supreme 
Court and includes, for the first time, a definition of obscene material. 
Current coverage insofar as dis,!emination among consenting adults is 
concerned has been eliminated and left to State regulation. Except 
when dealing with minors under sections 1842 through 1844, a common 
theme applicabl(' to aU of these sections is that they are, in whole or 
in part, linked to a violation of the applicable State law, the Commit
tee viewing the Federal role in these areas as primarily one of assisting 
the States in the enforcement of their laws and policies. 

SECTION 1841. ENGAGING IN A GAMBLING BUSINESS 

I. In General 
Gambling "'as not an offE'nse at common law, unless so connucted as 

to constitute a nuisance.1 However, most States now outlaw some form!" 
of gambling.2 

"" i::pp FInal Report. § 180R. 
3' Hearings, p. 8887 (testimony of Norman Carlson, Director. Bureau of Prisons). 
1 Ree 3 Whorton. Oriminal LaID Procedure, p. 4 (1957 ed., Supp. 1974); 38 C.J.S. 

Gamin", ~ 80 (1943), 
• 3 Wharton, 8upra note 1, at 6. 
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The Federal interest in prohibitions against gambling stems in the 
main not from enforcing the moral considerations relied on by State 
legislatures, but rather from the by now well-documented fact that 
illegal gambling proceeds are the principal source of revenue fOl' per
sons engaged in organized crime.3 

Section 184:1 is, thel'efol'e, directed at the management of gamoling 
businesses of sufficient size as are likely to be under the dominatioll of 
the organized criminal element and to have an impact on interstate 
commerce.4 Because of the fact that gambling enterprises normally 
operate across State lines, local law enforcement has not been able 
effectively to cope with the problem. The assistance of the Federal 
Government is also required because of the corruptive influence of 
persons involved in large-scale gambling businesses. 
fZ. Present Federal Law 

Current Federal criminalla ws with respect to gambling are scattered 
through the United States Code. Although the most commonly invoked 
provisions are contained in title 18, additional statutes are included 
in title 15 and title 26. 

18 U.S.C. 1082 makes it a crime punishable by up to two years in 
prison, to "set up, operate, or own or hold any interest in" a gambling 
ship or gambling establishment on such a ship,5 01' to conduct any 
gambling game or device, 01' to entice, induce, solicit, or pet'mit any 
person to bet or play at a gambling establishment. on such a ship, "if 
such gambling ship is on the high seas, or is an American vessel," or 
otherwise is within the jurisdiction of the United States and not within 
t.he jurisdiction of any State. This statute also prod des for forfeit.ure 
of the \'essel if the owner lIses 01' knowhlgly permits the use of the 
vessel in violation of this section.G 

Prosecutions under this statute have been rare. However, the section 
was sustained against constitutional challenge in United States v. 
Blaek.T 

18 U.S.C. 1084 makes it a two-yenr felony for anyone "engaged in 
the business of betting 01' wagering" knowingly to use a wire commu
nicat.ion facility, inter alia, "for the transmission .in interstate or for
eign commerce of bets or wagers" 01' "information assisting in the 
placing of bets or wagers." The statute exempts information for use 
in news reporting or sports eVl'nts, or for the transmission of informa
tion assisting in the placing of bets or wagers on a sporting event from 
a State where betting on such sports event is legal to a State where it 
is also legal. 

This statute has been sustained against claims that it is a usurpation 
of State powers and that it violates First Amendment rights of 
speech.s However, although relatively frequently utilized, its effective-

• See Worl,ln~ PnperR. pp. 1172-117R. 
• See 3 Wbarton, supra note 1. '1t 4 (1957 ed.~ Supp. 1974) : 38 C.J.S. e.g .• United 

States v. Meese. 479 F.2d 4J (8th Clr. 19705); United State8 Y. Hunter, 478 
F.2d 1019 (7th Clr.). cert. denlell. 414 U.S. 857 (197:!) ; U1Iltet! State8 V. iannelli, 477 
F.2d 009 (3d Clr. 1973), alr'd, 420 U.S. 770 (1075); Unitell St"te8 v. 1'lrnnrlllrll, 
477 F.2d 626 (5tb Clr.). cert. denied. 41,1 U.S. 1064 (1!l73); Ulliter/ States \'. DiMario, 
47;{ F.2(110·Hl (flth Clr.). cert. denied. 412 U.S. 907 (1!l7R). 

• Tbe tprms "~~mhllnA' ship" and "A'ambllnA' e~tahllsbmpnt" nre detlned In lR U.S.C. lOR!. 
'18 U.S.C. 10Ha ImposeR civil penni ties on thp nse of a vessel to trllnRllOrt pprsolls be. 

tween a point within the United States and a gambling ship which Is not within the juris. 
diction of nny State. 

7201 F. SuPp-. 262 (S,D.N.Y. 1968), 
8 !';pe e.g., 1rucht1l8ki v. United States, 393 F.2d 627 (8th Clr,), cert denied 393 US 

831 (1968). . , .. 
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ness in curbing gambling activities has been undercut by ambiguities 
which judicial construction has not resolved. For example, the Federal 
cOUlis are divided as to whether the section reaches a person who re
ceives a bet or wager or information assisting in the placing of the 
same. Some courts have held that the term "transmission" restricts the 
class of offenders to those who send rather than receive the bet or in
formation (unless, of course, they can be said to have caused the trans
mission by the other party, so as to be guilty under 18 U.S.C. 2(b) ).9 
Other courts have held that the clear purpose of the statute was to 
reach both the sender and receiver of such bets or information, and 
that this result is evident through the statute's employment of the 
broad phrase "uses a wire communication facility." 10 

Another ambiguity results from the statutory language "bets or 
wagers," although one court has held that the use of the plural form 
was merely an oversight, and that the statute should be construed to 
['each a single use of interstate facilities. ll 

18 U.S.C. 1301-1306 contain the current Federal proscriptions 
against lotteries. 18 U.S.C. 1301 makes it an offense punishable by up 
to two years' imprisonment to import or transport in interstate com
merce any lottery ticket, paper, share, or interest in a lottery, or to 
receive the same knowing that it was so transported or imported. A 
lottery is defined as any scheme offering prizes dependent in part or in 
whole upon lot or chance.12 This statute has been sustained as eon
stitutiolUtUa It has also been held not to' rench records containing 
figures representing" the results of a lottery. It 

18 U.S.C. 1302 prescribes the same penalty as section 1301 for who
ever mails any lottery ticket 01' other paper used in lotteries as covered 
in section 1301, 01' any check, bill, mOlley, money order, etc. for the pur
chase of a lottery ticket or other paper used in lotteries, 01' any pub
lication containing an advertisement of any lottery, or any article 
described in 18 U.S.C. 1953. The validity of this section has been up
held, but the statute has been strictly interpreted as not reaching the 
mailing of infol'mation and paraphernalia as to how a lottery mi~ht 
be set up, but only the mailing of information relating to an ongomg 
lottery.15 ' 

18 U.S.c. 1303 makes it a crime pllnishable by up to one year in 
prison for a postal employee knowingly to assist in the mailing of a 
lottery ticket or related papers, lottery advertisements, or a list of 
the J)l'iv,es awarded in a lottery. 

18 U.S.C. 1304 prescribes the same prison term as section 1303 for 
~llOever knowingly broadcasts or permits the broadcast of informa
tIon concerning a lottery. This statute has been upheld against First 
Amendment challenge,16 but has been construed to prohibit only the 

• See. e.g .. United States v. StonehOuse, 452 F. 2d 455 (7th Cfr. 1971), 
10 18 U.S.C, 1084(n) (emphnRis added), !'lee Vnited Stutes v, Tomeo, 45'1 F,2d 445 (10th 

Cir.). cert. denied. 409 U.S, 914 (1972) ; United State8 v. Sellers, 483 F.2d 37, 44-45 (5th 
Cir. 1973), ccrt. denied, 417 U.S, 908 ll!l741, 

n Sagan8kl1 ". United Statea, 358 F.2d ]95 (1st Cir.), cert. dented. 385 U,S, 816 (1966). 
"For an analysis of t.he cases aD this subject, see Note, 57 Geo. L.J. 573, 574-580 

(1969). 
13 See J.lottery Oas6, 188 U,S. 321 (1903). 
1< See France v. Uniterl States. 164 U.S. 676 (1897). 
III United States v. Hal8eth. 342 U.S. 277 (1!l52). 
,. See American Broadcastillg 00. v. United State8, 110 F. Supp. 374, 389 (S.D.N.Y. 

1953). nO"d, 347 U.S. 284 (1954). 
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broadcasting of advertisements and information directly promoting an 
existing lottery, not the broadcasting of news concerning 10tteriesY 

18 U .S.C. 1305 exempts fishing contests not held for profit from the 
prohibit:ons of the foregoing sections. 

18 U.S.C. 1306 makes it a crbne punishable by up to one year in 
prison for a Federally insured bank to sell lottery tickets. 

18 U.S.C. 1307 exempts from 18 U.S.C. 1301 thl'ough 1304 an ad
vertisemcnt, list of pI'izes, or infol'mation concerning a lottery con
ducted by a State acting under the authority of State law where the 
advertisement, etc., is (1) contained in a newspaper published in that 
State or in an adjacent State which conducts such a lottery, or (2) 
broadcast by a radio 01' television station licensed to a location in that 
State or adjacent State which conducts such a lottery. Section 1307 
also cxempts from 18 U.S.C. 1301 through 1303 the transportation or 
mailing to addresses within a State of tickets and other material con
cn'ning a lottery conducted by that State acting under authority of 
State law. The term '''lottery'' is defined, inte1' alia, to exclude the plac
ing or accepting of bets or wagers on sporting events or contests.lS 

18 U.S.C. 1952, the so-called Travel Act, prohibits whoever travels, 
or uses a facility, in interstate or foreign commerce with intent to (1) 
distribute the proceeds of any "unlawful activity," (2) commit any 
crime of violence to furthcI' any "unlawful activity," or (3) other
wise promote, manage, establish, carryon, 01' facilitate the promotion. 
management, etc., of any "unlawful activity," and who thereafter per
forms 01' attempts to 11('1'1'01'111 any of the acts specified ill the fore
going subparagraphs. The maximum penalty is imprisonment for 
up to five YClu's The term "'tllllawful activity" is defined to mcan any 
business enterprise involving', inter alia, "gambling ... in violation of 
the la,ys of the State in which they are committed or of the United 
States." 10 

This statutI.". has withstood a number of constitutional attacks pred
icated on claims of vagueness, encroachment upon powers reserved to 
the States, equal protection, and abridgement of the right to trave1.20 

It has proved of significant assistance in ful1illing the Federal gov
ernment's role in combutting large sen Ie i1le~al gambling. However, 
because of its somewhat clumsy draftsmunsllip, 18 U.S.C. 1952 has 
generated a host of issues requil'ing court illtcr'pl'etation, including 
the nature of the intent requireu. The COlu'tS have genel'lllly held that 
the statute necessitates a showing of travel with an intent to facilitate 
an activity which ,the accused knew to be unlawful under State but 
not Federallaw.21 Another question that has arisen is whose interstate 
travel constitutes a violation of the statute. In Rewis v. United States,22 
the Court held that the mere fact that customers of a gambling es
tablishment travel interstate does not render them guilty; moreover 

17 New York state Broadcasters Ass'n v. Unite(/, Stntes, 414 F.2d 990 (2d Clr. 1960), 
ccrt. denIed, 396 U.S. 1061 (1970): cOlllllal'p nl~() Ncw JerscII StrIte I,ot/('nl Oornnrf .•.• fon v. 
United states, 401 F. 2d 210 (3d Clr. 1974) (en banG), vacated and remanded for 
consideration of mootness, 420 U.S. 371 (107;;). 

18 See P.L. 03-583, ,January 2, 1075; P.L. 94-525, October 17, 1076. 
10 Other lIlegal businesses covered Include IIquol'. narcotics, and proRtltutlon. 
20 See Worltfng Pnpers. p. 1170 n.29, ann cn~PH cltpd thpl'Pin. 
21 See fln/tcrl Strrtes V. Miller, am I'''!lel 483, 4Rn (ith CII'.), pert. elpnlN1. ::!i1fl T',~. fl:10 

1067) ; United States v. Polizzi, 500 F. 2d 856, 876-817 (9th Clr.), -ert. denied, 419 U.S. 
1120 (1974), 

,. 401 U.S. 808 (1971). 

51-508 0 - 80 - 56 
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the Court held that persons who conduct an illegal gambling oper
ation do not violate the statute simply because they are aware of or 
can foresee that some of their customers will travel interstate to 
patronize it. However, the Court cited with approval a line of lower 
court cases indicating that the statute is violated when the agents or 
employees of the gambling establishment themselves cross State lines 
in furtherance of illegal activity, and indicated that the same result 
might obtain where those who conduct an illegal gambling enterprise 
actively encouraged interstate travel by customers.23 

18 U.S.C. 1953 punishes, to the same extent as section 1952, who
ever except a common carrier in the usual course of its business sends 
or carries in interstate or foreign commerce any wagering para
phel'l1nlia, device, or writing used 01' to be used in bookmaking, wageI'
m" pools with respect to a sporting event, or in a numbers, policy, 
Lolita, or similar game. An exception is made, 'inter alia, for the trans
portation of betting materials to be used in the placing of bets on a 
sport.ing" event into a State where such betting is legal, for the car
r'lage or transportation in interstate commerce of any newspaper or 
l:lirniInr publication, and for equipment, tickets, or materials used or 
designed for use within a State in a lottery being conducted by that 
State acting under authorit.y of State hiw.24 in United States v. 
Fabrizio,25 the Supreme Court held that this statute is not solely 
aimed nt gambling activities by organized crime and t.hnt it reaches 
gambling paraphernalia relating to a sweepstakes which was lawful 
in the State where conducted, where the paraphernalia was trans
ported out of that State. The Court also broadly construed the terms 
defining the types of gambling paraphel'l1alia whose transportation 
is forbidden to include an "acknowledgment" (in effect a receipt), 
even through the acknnw ledgment is not essential for the collection 
of a prize. 

18 U.S.C. 1955 is directed solely at large scale illegal gambling 
businesses. It punishes by up to five years in prison whoever "conducts, 
finances, manages, supen~ises, clii·ects. or' o\YIlS all or part of an illegal 
gambling business." The phrase 'lillegal gambling business" is de
fined to mean a !tambling business which (1) is a violation of the law 
of a State or political s1.1bdivision in which it is conducted, (2) ill
vol yes five or more persons who conduct, finance, manage, supervise, 
direct, or own all or part of such business, and (3) has been or re
mains substantially continuous operation for a period in excess of 
thirty days or has "a gross revenue of $2,000 in any single day.26 The 
section also includes a forfeiture provision for "any property," in
cluding money, used III violation of the section, and a provision de
tininp: probable canse for obtaining warrants. 

This statute, which is based on a COllgressional finding that "illegal 
gambling involves widespread nse of, and has an effect upon, interstate 
commerce and the facilities thereof," 27 has been repeatedly upheld as 
constitutional notwithstanding the lack of a need to show an effect on 

23 Ttl. nt 813-814 . 
.. Hi u.~.c. 1!Hi2 11fiR no Rl1eh I'lI:cl'ptlon for npwspnpprs. In Jil1'/c1I/mll(fh v. Unlte,/ .<;tntc.q, 

409 U.S. 2:1!l (11172). thp SuprpnlP eOllr& hpl<l thn! this 111111""lon wn" npllhprntp nnrl thnt 
section 19n2 rencherl pprsons who cnused thp Interstnte rlellvery of neW"pflperS conta!n!nJ: 
raclrlJ: Informntlon In order to promote or facllltllte nn llIeglll gambllnjr enterprise. 

23 a8;, U.S. 211:l (1!J(J(J). 
'" 'l'hp sprtlon (·"durl,>s J:nmpR of rhnnrp ron,hwtprj by charltnble organizations. 
21 See section 'SOl of P.L. 1)1-452. 84 Stat. 936 (1970). 
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interstate commerce in any particular case.28 In addition, the courts 
have uniformly held that, in determining whether five or more per
sons conduct, etc., the illegal gambling bllsiness, all those who 
participate in the operation of the business, regardless of how minor 
their roles, may be counted (e.g., runners, dealers, employees, etc.) 
and that Congress intended to exclude only customers of the business.29 

The Supreme Court has also held that a conspiracy to violate this 
section states a separate offJnse thut does not merge Witll the offense 
hereunder.30 

18 U.S.C. 1511 is a compamon pr'ovision to 18 U.S.C. 1955. Section 
1511 punishes by up to five yea.rs in prison !tny conspiracy to obstruct 
the criminal laws of a State or political subdIvision thereof, with the 
intent to facilitate an illegal gambling business if (1) one or more of 
the conspirators does any act to effect the object of the conspiracy, 

(2) one or more of such persons is an official or employee, elected, 
appointed, or otherwise, of such State or political subdivision, and 
(3) one or more of the conspirators conducts, finances, manages, su
pervises, directs, or owns all or part of an illegal gambling business. 

The statute contains an identical definition of illegal gambling busi
ness as appears in section 1955, and an identical provision excluding 
games of chance conducted by charibtble organizations. This enact
ment is clearly aimed in part at those who corruptly use their official 
position within a State or local government in connection with large 
scale illicit gambling activities. The statute has been upheld as within 
the constitutional powers of Congress.al 

Chapter 24 of title 15 also cOntains some rarely used provisions 
dealing with the manufacture, repair, labeling, and transportation of 
various types of gambling devices. 

15 U.S.C. 1172 prohIbits the interstate transportation of slot 
machines and other gambling devices, except where the transportation 
is into a Stnte which has specifically enacted a law exemptmg itself 
from the J,Jrohibitions of thIS chapter, or in which the deVICe is legal, 
or into a lIcensed gambling establIshment where betting is legal under 
State In ws. 

15 U.S.C. 1173 requires manufacturers and others who deal with 
gambling- devices to reg-ister with the Att.orney Genel'al,32 The section 
is currently written to limit its coverage to those whose business affects 
interstate or foreign commerce, in view of an earlier Supreme Court 
decision construing more ambig-nous language in the statute as not 
expressing a clear purpose of Congress to reach intrastate activities 
involvinO' gambling devices.33 

15 u.S'.C. 1174 requires the labeling and marking of shipments of 
gambling devices, apparently to facilItate the detection of unlawful 
shipments . 

.. See, e.g. United State8 v. Mee8e, 8upra note 4 ; Unitett State8 v. Oera60 467 F.2d 653 
(3d Clr. 1972) ; Unite,l StatcB v. Hunter, suprn note 4; United States v. ThllUDllrd, BUI/ra 
notl' -I; UIlIt"r! .'1111/". v II ,'c-kl'l' , 461 1'·.2d 2:-10 (2tl Clr. 1972). \'ucutp.ll ullcl rt'lIlullded aD 
otber grounds. 417 U.S. !lOR (19741. 

"" See, e,g., United State8 v. Beckcr, 8upra note 28; United State8 v. Riehl, 460 F.2d 45~ 
(3el Clr. 1972) ; 1:,,/le,1 101111/'" I. /1/1"t,·,., ,.I/Ina uote -I; U'liteu IoItules v. ell/mer. Hio F.2~ 
607 (6th Clr.). cert. denied. 409 U.S, 874 (1972). 

:JO See Ial1.nc/U V. Unitett ,"'tateB, 420 U.S. 770 (1975). . 
31 Hpe l'nile,1 ."Itnte8 v, Tllnflflard, 8f/pra note .j; United Stntes v, Riehl. 8upra note 29. 
32 It mny be thnt the crlmlnnl pennltles nttnchlng to n vlolutlon of this HI'l·tloll nre un· 

enforcenhle ns \'Iolulh'e of u reglHtrullt'S privilege ugulll"t COllJpulHllry ~.lr'llll'rlllll"ull(\n. 
Such n determlnutlon would In Inrge pnrt !1ellelHI on n court's DSHI'SHIIlI'Il! or wlll't1wr ppr· 
SOliS who mnnufucture or deal III gllmbllng devices con~tlttlte n crlmluftlly ijll~I"'~t duss. 
See Marchfltfl v. United States, 390 U.S. 39 (1968); G1'08'0 V. Unitllu Statfl', 390 U.S 
62 (1968). 

13 United State8 v. Five Gambling Device8, 346 U.S. 441 (1953). 
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15 U.S.C. 1175 prohibits the manufacture, possession, use, etc., of 
gambling devices in the District of Columbia and the maritime and 
territorial jUl·isdi(·tion of the United States. 

15 U.S.C. 1176 prescribes a maxirnmn prison term of two yeal's for 
violation of :my of t.he provisions in chapter 24. 

15 U.S.C. 1177 provides for confiscation of gamhling devices manu
factmed, possessed, or used in violation of the provisions of Chapter 
24.34 

15 U.S.C. 1178 exempts racetrack parimutuel hetting machines and 
certain other typps of devices from the pifect of chapter 24. 

Title 26, UJiitecl States Code, at one time provirled Federal law 
enfor'cement officials with certain effective weapons to combat gam
bling, based upon an invocation of the taxing power. The Supreme 
Court, however, declared that these statutes could not be enforced in 
the fa,ce of a valid claim 'Of the Fifth Amendment privilege aga~nst 
compulsory self-incrimination, since the class of persons against whom 
they were aimed-persons in the business of wagering-were a crimin
ally suspect class as to whom compliance with t:he laws might well 
provide a link in the chain of evidence incriminating them as to an
other offense.35 Subsequently, Congress amended the law to provide 
that no information maintained or furnished to the government pur
suant to the wagering and occupational tax statutes may be used 
against the taxpayer in any criminal proceeding except a proceeding 
to enforce a tax under title 26.36 This amendment has the effect of 
resuscitating the criminal aplication of these statutes,37 which are 
summarized in the note below. 38 
9. The Offense 

A. Elements 
Subsection (a) defines four separate offenses involving gambling, 

consolirlating numerous provisions in existing law. 
Paragraph (1) provides that a person is guilty of an offense if he 

"owns, controls, manages, supervises, directs, conducts, finances, or 
otherwise engages in a gambling business." The term "gambling busi
ness" is defined in subsection (b) as a "business involving gambling 
of any kind that, in fact: (A) has Ii ve or' mor'e persons engaged in 
the business; and (B) has Leon in substantially continuous operation 

•• See Un.lted States v. Varlou8 (lamMing DevicPR, 478 F.2r1 1194 (5th Clr. 1973), Intl
matln~ thnt nntwlthstnndlng the Mlln~l/Cttl nnd GroSNIJ ('n~e", 811pra note 32, the for
felturp provision may well be vllllr! as nllJllled to II violation of chaJlter 24 Involving failure 
to rl'~I"ter. 

35 Sre Marchetti v. United States, lIupra note 82; GroB8o v. United States, supra note 32. 
M 26 U.S.C. 4424. 
:r. Spa H. Conf. Rept. No. 93-1401, 93d Cong .• 2d Sess. (1974). 
"" 26 U.S.C. 4401 imposes a two per cent excise tax on all wages. 
26 U.S.C. 4402 exempts from tn mtlnu parlmut.uel !Jettln~, certain coin-operated devices, 

nnrl State-con(lucted lotteries, wagering. pools. aorl sweepstAkes. 
20 U.S.C. 4403 requires /III JlerHulIM IIl1ble for tlte wngerln~ tax to keep rlnlly records of 

the pl'rtinellt datn and to po~t the rJ'If'IlIlP "tllmps J'JJI'"Jlldnllsly In thplr Illnce of huslness. 
26 U.S.C. 4404 estallllshes the terrltorllll extent of npJlJIcahlllty of the tnx provision. 
26 U.S.C. 4411 ImptseM a special occupational tllx on anyone engaged In the business at 

Ilcce"tlng or recph'llIg wa~ers. 
26 U.S.C. 4412 requires each person subject to the occupational tax to register with the 

Intprnal Revenlle Service. 
26 U.S.C. 4421 defines the terms "wager" and "lottery" for purposes of the gambling tax 

provl~lons. 
26 U.S.C. 4422 preclndes nny exemption from prosecution by State or Federal authorities 

for ('ngn~lnA' In ~nmbllnA' on Which the tux Is J1/1ld. 
26 U.S.C. 44211 rpl]ulres thnt the necollnt hooks of Ilnyone liable for a tax under that 

rhapter be perpetually avuUable for Inspection. 
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for a period of thirty days or more, or has taken in $2,000 or more in 
any single day.~' 

This provision is quite similar to that found in 18 U.S.C. 1955. The 
Committee intends that the previously cited current case law be fol
lowed as to what kinds of perSOll a!:lsociated with the gambling busi
ness may be counted in determining whether the business consists of 
"five or more" individuals. The Committee also intends that the crimi
nal conspiracy section (1002) be deemed applicable to this offense and 
endorses the reasoning of those cases which have interpreted 18 U.S.C. 
1955 as not barring a prosecution both for conspiracy to violate that 
section and the substantive offense. For example, if two persons agreed 
to establish a business involving gambling and thereafter performed 
an overt act to effect the agreement, they would be guilty of con
spiracy to violate this section. 

The Committee eliminated the exception for gambling activities con
ducted on behalf of charitable organizations, presently contained in 
18 U.S.C. IV55, sillce it believes there is no reason for the exception 
other than in pla.ces where such gambling is legal uncleI' local hw.30 

The Committee has substituted the phrase "takes in $2,000 or more" 
for the more ambiguous "has a gross revenue of $2,000" in 18 U.S.C. 
1955 in order to lay to rest any contention that proof of $2,000 in proJits, 
rather than gross receipts, is required.40 

Paragraph (2) provides that a person is guilty of an offense if he 
receives lay-off wagers or otherwise provides reinsurance in relation to 
persons engaged in gambling.41 

Lay-off wagers are a form of reinsurance in which a bet is placed 
by one gambler with another to safcguard himself from loss through 
compensatory arrangements.42 Although hy-off activities can be 
reached under paragraph (1), this offellse is designed to apply to any 

Lay-off wagers are a form of reinsurance in which a bet is placed 
eration, the continuity of his enterprise, or the volume of business ho 
does. This will obviate difficulties o·f proof with respect to lay-off men 
virtually all of whom, as a practical matter, will be conducting large 
scale operations. 

The term "gambling" is not defined. However, the Committee in
tends that it be broadly constr11ed to include, inter alia, pool-selling, 
bookmaking, maintaining slot machines or roulette wheels, operating 
card, dice, bingo, keno, 01' simi lltr games; and conduct.ing lotteries, 
policy, bolita, numbers, or similar games or selling chances in such 
games. 

Paragraph (3) makes it. an offense to curry or spnr] "( A) It gamhling 
device; (B) gambling information; or (C) gambling proceeds to any 
place within a state from any place outside the state." 

The term "gambling devke" is defined in subsertion (b) to mean any 
device covered by 15 U.S.C. 1171 and not excluded by 15 U.S.C. 1178 

:m See fliScllRslon of subsection (c) infm; see also Flna1 Report, § 1831. 
'0l:'ee, U11itelT Stales v. Sacco, 491 F.2c1 fl95. 1001 (9th Clr. 1974) ; Uniterl Slates v. 

aeruso, 467 F.2d 653 (311 Clr. 1!l72). 18 U.S.C. 1511. the companion provision to 18 U.S.C. 
1!l55. hos not be('n carried forward in this section. Its purview is deemed sutllciently cov
ered hy the I:eneral consniracy and bribery proyis!ono of the pronosed Code. 

<1 The National Commission by contl'ast made the fact of receiving lay-oir wagers or 
proyldlnlr rt'lnsurance a circumstance thnt 111cr('llser1 the grndlng of the offense ot engaging 
In nn Illegal gambling business. See Finn! Report, § 1831(:1) (c). 

'" See R. King, Gambling and Organized Grime, p. 232 (1969). 
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(2) or (3); 48 or any record, paraphcrna.lia, ticket, certificate, bill, 
slip, token, writing, scratch sheet, or other means of carrying on book
making, wagering pools, bingo or keno games, lotteries, policy, bolita, 
numbers, or similar games, or any equipment for carrying on card or 
dice games other than cards 01' dice used in such games. 

The term "gambling information" is defined in subsection (b) to 
mean "information consisting of, or assisting in, the placing of a bet 
or wager, or the purchase of a ticket in a lottery or similar game of 
chance." This is similar to the definition in 18 U.S.C. 1084, but expands 
and clarifies the term specifically to include lotteries. 

This ofrense incorporates the proscriptions of 15 U.S.C. 1172, barring 
the illt.~rstnte transportation of gambling devices: 18 U.S.a. 1084, pro
hibiting the interstate transportation of gambling information; 18 
U.S.C. 1301 and 1302, restt'icting the importation, interstate trans
portation, or mailing of lottery tickets; 18 U.S.C. H)52, proscribing 
the interstate distribution of gambling proceeds; and 18 U.S.C. 1953, 
outlawing the interstate transportation of wagering paraphernalia. 
It should be noted that the proscription applies only when the gam
bling device, proceeds, or information is sent "to any place within a 
state". Thus, contrary to present law but consistent with recent pro
posed legislation,44 the offense does not apply to the sending of gam
bling materials to a foreign country. 

Paragraph (4) provides that a person is guilty of an offense if he 
otherwise establishes, promotes, manages, or carries on an enterprise 
involving gambling. 

This broadest of the provisions in this section is substantially similar 
to the offpm'e currently found in 18 U.S.C. 1052. The term "enter
prise" is defined in section 111 to include any business or other uncler
taking by an individual, a government, 0.1' an "orr~anization" or 
"group" (terms also defined in section 111). The concept of "enter
prise" has been cliscussecl in greater cletail in connection with section 
1802 (Racketeering) ancl that discussion should be consultecl here. 
B. Ou7pabi7ity 

The conduct in paragraph (1) iR owning, controlling, managing, etc., 
a gambling bURiness. Since no culpahility standard is specifically dpsig
nated, the anplicable state 'of mincl that mnst be provpcl is at Jeast 
"knowing," i.e., that the offender was aware that he was engaging 
in such a bllsiness.45 

It shoulcl be notecl, however, that the term "gambHn<2; bnsiness" is 
d~finecl in subsection (b) to mean a business involving gambling that, 
"Ill fact," (A) has five or more persons engaged in bhe busin<'ss, and 
(B) has been in substantially continuous operation for thirty days or 
m<,>1'e, or has .taken in $2,000 or more on any sin9;1<' day. By 'the oper
ahon of sp.chon 303 (d) (3), those elements of the definition that are 
prececled by the worels "in fact" require no proof of any mental state. 
Thus, the offender must merely be shown to have bemi aware of the 

43 The devices excluded are machines designed primarily for use at a racetrack In connec
tion with parimutuel betting, machines not neslgnerl nrlmarlly for gnmbllnl( anrl which 
when operated do not (lellver, as a result of the applicatiou of an element of chauce any 
monel' or property or entitlement to the same (e.g., a pinball machine of coin.opei·a tell 
bowling alley), and certain nevlces designed and manufactured prlamrily for use at car. 
nlvals or connty 01' Sta te fairs. ' 

H 1'1ee S. 047, fl6th COllgo., 1st !'less., pnsRed bl' the Senate on September 26, 1979 125 
Congo. Rcc .. pp. S IM47-8 (Sept. 26. 1!l7!l (dally ed.». . 

<5 See sections 303(b) (2) and 302(e) (1). 
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fact that the business involved "gambling." This is in accordance with 
current law since the COllrts uncleI' 18 U.S.C. 1955 have not required 
proof of scienter' as to the size of a volume of business of the illegal 
activity.. .. . . . . . . 

The analysIs of culpabIlIty m the remamm~ paragraphs IS SImIlar. 
Thus, in paragraph (2) -the conduct is recelving lay-off wagers or 
otherwise providing remsurance in relation to persons engaged in 
gambling and the applicable mental state is at least knowing. 

In paragraph (3), the conduct is carrying or sending a gambling de
vice, gambling information, or gambling proceeds, and the applicable 
minimum mental state that must be shown is "knowing".4G The e]e
m.ent that the device, information, or proceeds was sent.to It State from 
outside that State is an existing circumstance as to which the state of 
mind that must be established is at least "reckless". In paragraph (4), 
the conduct is otherwise establishes, promotes,47 manages, etc., an enter
prise involving gambling. The applicable mental state is knowing. 
4. Defense8 

Subsection (c) sets forth a variety of defenses applicable to the 
offenses described in this section. 

Paragraph (1) provides that it is a defense to a prosecution under 
subsections (a) (1), (a) (2), or (a) (4) that the kind of gambling, the 
gambling 'business or enterprise, the manner In which the business or 
enterprise was operated, and the defendant's participation therein, 
were legal in all States and localities in which it Woas carried on, includ
ing any such place from which a customer placed a wager with, or 
otherwise patronized, the gambling business or enterprise, and any 
such place in which the wager was received or to which it was 
transmitted.48 

Under current la.w, the fact that the gambling activity was not 
lawful in all States affected is an element of the offense. The Com
mittee determined that the legality of the gambling activity should 
instead be made a matter of defense. First, the illegality of the gam
bling business or enterprise under State law ""ill be clear in the over
whelming ma.jority of cases. Hence, there is no point in making proof 
of illegality a requirement in all cases. Second, in those infrequent 
situations involving some novel form of gambling the status of which 
is unclear under State law, it is more equitable to require the defendant 
to produce some evidence of the legality of his conduct, bearing in 
mind that he has, at the very least, recklessly embarked on a con
tinuous and large scale operation the legality of which is open to 
question. Upon the introduction of sufficient evidence to raise the issue, 
the prosecution will then bear the burden of proving beyond a rea
sonable doubt that the defense was not established. . 

The remaining defenses principally codify existing law. Thus, para
graph (2) provides several defenses to a prosecution under subsection 
(a) (3). 

4. No proof of a mental state Is required with regard to the fact that a gambling device 
Is defined by reference to shtutes In tltl!' 15. See section 1l01l(d) (1) (e). 

47 See United States v. Villano, 529 F.2d 1046, 1055-1056 (10th Clr.), cert. denied 426 
U.S. 95'3 (11J76), ' 

48 The fact that the gambling bnsiness may have been only partly unlawful Is not suffi
clent to establish the defense, nor Is It relevant that the Rtate lnw n nlshinl!' the conduct 
Is a misdemeanor and not a felony. United States v. Polizzi, 500 F,2d 856 872-874 (9th 
Cll'.). cert. denied, 419 U.S. 1120 (1974). The determination of the applicable State law 
Is, of course, It matter for the court. ld. at 890. 
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The first of these is that the gambling device was carried or sent 
into or was en route to, "solely a state and locality in which the use of 
such a device was legal." This is similar to the defense in 15 U.S.O. 
1172.49 

The second is that the defendant was a common or pubUc contract 
carrier, or an employee thereof, and was carrying the gambling device 
in the usual course of his business. This is drawn from 18 U.S.O. 1953. 

The third defense is that the defendant was -a player or bettor and 
the gambling device he was carrying or sending was solely a ticket 
or other embodiment of his claim. This is consistent with the practice 
under 18 U.S.O. 1301 and 1302, which has not been t.o punish the 
bettor or player himself for transporting his own ticket. The Na
tionnl Oommission suggested asimilar provision.50 

The fourth defense is that the transmission of the gambling in
formation was made solely in connection with news reporting. This 
earries forward the specific exemption in 18 U.S.O. 1084 and the case 
law exemption created to 18 U.S.O. 1304. 

The fifth defense is tha:t the trap.smission of the gambling informa
tion was solely from a State and locality in which such gambling was 
legal into a State and locality in which such gambling was legal. This 
is also derived from 18 U.S.O.l084.51 

The sixth defense is that the gambling proceeds were obtained as a 
result of the defendant's lawful participation in gambling which was 
legal in all States and localities in which it was carried on, including 
any State and locality from which the defendant placed a wager or 
otherwise participated in gambling activity, and any such place in 
which his wager was received or to which it was transmitted. This is 
currently the law under 18 U.S.O. 1052. 
6. Establishing Probable Gause 

Subsection (d) contains a provision virtually identical to that in 
18 U.S.O. 1955. It provides that if five or more persons are engaged 
in a gambling business, and such business operates for two or more 
successive days, then, solely for the purpose of obtaining warrants 
for arrests, interceptions of communications, and other searches and 
seizures, probable cause that the business has taken in $2,000 or more 
in any single day "shall be deemed to be established." The correspond
ing proviSIOn in 18 U.S.O. 1055 has been upheld as constitutional on 
the ground that Oongress could rationally conclude from statistics in
dicating revenues received by gambling businesses that a gambling 
operation having five or more participants and doing business for 
two successive days would reap at least $2,000 in a single day. Sig
nificantly, this presumption applies only with respect to the require
ments of proof for warrants and does not apply at trial. Moreover, 
the words "shall be deemed to be established" (which appear also in 
18 U.S.O. 1955) do not create an irrebuttablo presumption, but only 
an inference to be drawn absent contrary indication.52 

.. See also 18 U.S.C. 1953 exemptIng equipment and tickets for use In a State-conducted 
loth'rv. 

M !'loP. Fino] Rl'port. ~ 1832((1) nnd Comml'nt. p. 2611. 
III ThIs defense Incorporates the provisions of 18 U.S.C. 1307 dealing with Information 

rf11'lt'n1! to '4t~ltfl·l"nnr1l1(>tprl 1nttprtf.lR 
.. See United States v. Palmer, supra note 29: UnitelZ Stn.tes v. DiMa.l'io, sltpra note 4; 

United Statu8 v. Politi, 334 F. Supp. 1318, 1323 (S.D.N.Y. 1971). 



877 

6. Jurisdiction 

Section 1841. 
Section 1842. 

Subsection (f) provides that there is Federal jurisdiction over an 
offense under paragraphs (a) (1) 01' (a) (2) if it is committed within 
the general 01' special jurisdiction of the United States. The general 
und special jurisdiction, as defined in sections 202 and 203, include the 
full extent of United States jurisdiction except for extraterritorial 
jurisdictio'h. This broad scope of jurisdiction-applicable to the of
fenses of engaging in gambling business and providing reinsurance 
for gambling-is based upon existing law and implements the congres
sional finding in section 801 of the Organized Orime Oontrol Act of 
1970 that large-scale gambling has an effect upon intersta~e commerce 
and the facilities thereof. 53 Thus, this section reaches gambling ships, 
provided they fall into the definition of "gambling business" in para
graph (a) (1). 

There is jurisdiction over an offense described in paragraphs (a) 
(3) or (a) (4) if the United States mail or a facility in interstate or 
foreign commerce, 'or movement of any person across a State·or United 
States boundary, occurs in the planning, promotion, management, 
execution, consummation, or conceal ml'nt. of the offense, or in the dis .. 
tribution of the proceeds of the offense. This is basically consistent 
with the jurisdictional purview of 18 U.S.O. 1952.54 

This subsection does not carry fOl'ward the prohibition on the sale 
of lottery tickets by Federally insured ba.nks. Similarly, sma]] scale 
gambling activities conducted wholly within Federal enclaves are 
not covered .. However, such activities may be punished nnder section 
1861 (Violating State· or Loca1 Law in an Enclave) if carried out 
in violation of the law of the Stnte in which the E'nclave is situated. 
In such a case, although the Federnl government has no direct inter
est in punishing the activity, it would do so because of the po1icy of 
not permitting enclaves to become havens for the violation of State 
laws. 
r. Gmding 

An offense under paragr!1phs (n) (1) 01' (n) (2) is graded as n, 
Class D felony (up to five years in prison). An offense under para
graphs (a) (3) or (a) (4) is grade as a Olass E felony (up to two 
years in prison). These distmctions and grading levels generally 
accord with existing laws. 

SECTION 1842. DISSEl\UNATING OBSCENE MATEIUAL 

1. In General 
This section reflects the view that obsc~ne material is or may be 

harmful under certain circumstances and that the Fuderal Govern
ment should continue to playa role in suppressing its distribution. 
However, as compared with current law, the Oommittee perceives 
the Federal interest in punishing the dissemination of obscene material 
as less urgent and pervasive. This results in part from the Supreme 

.~ Thnt finding "os I'ccn l'nlformly snstnlne<1 aR resting on a rational fo'mrlntlon. See 
Untted States v. Becker, 3!tpra note 28; United Stateo v. Rlllhl, 8upra Dote 29; UnIted 
StateR \'. Flrllltpr. RU.["·U nntp ~ : I'"if"t/ .<:I"f,' .• \'. l(",'N,' . . <'11)1'/1 TInt .. 2H. 0' See United States v. LeFuivre, 507 F.2d 1288 (4th elr. 1974). cert. denied. 420 U.S. 
1004 (1975). 



Section 1842. 878 

Court's recent agreement upon an obscenity test that includes, inter 
alia, an ability to determine the obscenity of materials on the basis 
of State or local community standards. This should enable States and 
localities more effectively to prosecute such cases, thereby diminishing 
the need for Federal involvement, 

This section takes a.:count of the above considerations in two basic 
ways. First, unlike present statutes, a definition of obscenity is pro
vided based upon views expressed in recent Supreme Court decisions. 
Second, the scope of the section is confined essentially to commercial 
distribution of obscene matter and its distribution to minors. Non
commercial distribution of obscene materials among consenting adults 
is not covered and is left wholly to State law. Finally, this section sim
plifies existing statutes and elnnillates various anachronistic features 
(e.g., the reference to abortifacients) .55 

~. Present Federal Law 
.A. Statutes 
The principal Federal statutes punishing obscenity are contained 

in charter 71 of title 18, United States Coele (18 U.S.a. 1461-1465) .50 

These secti.ons proscribe the mailing of obs-cene material and related 
matter (section 1461); the importation or transportation by com
mon car·ricr of obscene matter (section 1462); the mailing of in
decent matter on wrappers or envelopes (section 1463); the broad
casting of obscene, indecent, or profane language by radio (section 
1464); and the transportation in interstate or foreign commerce 
of obscene matter for the purpose of sale or distribution (section 1465). 
The basic penalty for all these offenses is up to five years in prison, 
oxcept for the bl'ollG.0llsting offense which carries only a two-year maxi
mum term. 

The above enactments have aU been sustained as constitutional. 
B. Suostantive Oase Law 
In Paris Adn7t Theatre I v. Slaton,57 the Supreme Court held that 

States have a valid interest in regulating obscenity notwithstanding 
that conclusive proof as to its ill effects may be lacking. Based upon 
such studies and evidence as do exist, legislatures can reasonably 
conclude that a nexus is present between exposure to obscene material 
and antisocial behavior. Quite apart from its crime-producing effects, 
moreover, the Court noted that, "The sum of experience . . . affords 
an ample basis for legislatures to conclude that a sensitive, key rela
tionship of human existence, central to family life, community, and 
the development of human personality, can be debased and distorted 
by crass commercial exploitation of sex." 58 

There is one area in which the harmful impact of obscenity is more 
clearly documented-i.e., dissemination to juveniles. Because of this, 
the Court has sustained legislation prohibiting the dissemination of 
publications depicting nudit.y to minors under seventeen years of age, 

55 Comnare Final R<,oort. ~ 1&1'i1 whirh wns, however. drafted prior to the most recent 
"erlps of SllIlrrm(' COil rt dpclRlons whlrh this section reflects. 

,. ~N~ aJ~o 18 U. <1 C. :;52, llu1IiRhlng'. i'lltc!· OliO., oflirerR nnll employeps of tIle Uniter! Rtntes 
who IIlc] nm] nhpt thp Imnortntlon. nc1vprtislng. lind trafficking In ohHrene artIcles: 19 U.S.C. 
I :lOfi. pTm'I<Hng for forfp\tllrp of Import.'.] articles thnt flr!' ohscene or Immornl. cr. 27 
U.S.C. 205(fl (4) : 39 U.S.C. 300G: nnd 47 U.S.C. 223. punishing obscene. lewd, Inscivlotl8. 
filthy. or hll]~cl'nt telephone cnlls. 

G7 413 U.S. 49 (1[173). 
08 ld. at 6:~. 
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notwithstanding that the publications would not be deemed obscene if 
sold 01' distl'ibnh'd to adults.59 

Recognizing the sanctity of the home, the Supreme Court has held 
in Stanley v. Geof'gia,OO that a person may not constituti(mally be 
punished. for the mere possession of obscene matter therein. However, 
following the decision in Stanley, the Court made it clear that that 
case could not be understood as resting on a broad constitutional right 
to receive obscene material even for one's personal use, and accordingly 
upheld the application of Federal laws proscribing, e.o-., the importa
tion and transportation of such material notwithstand'ing allegations 
that the matter was int('nded for purely private 11se.61 

A major breakthrough in the Court's long history of obscenity liti
gation was reached last year in J.1liller v. Oalifo1'11ia,62 in which a ma
jority concurred in the following statement as to the guidelines to be 
used in determining whether particular material is obscene: 63 

(a) whether the 'average person, applying contemporary 
community standards' would find that the work, taken as a 
whole, appeals to the prurient interest, (b) whether the work 
depicts or describes, in a patently offensive way, sexual con
duct specifically defined by the applicable state law, and (c) 
whether the work, taken as a whole, lacks serious literary, 
artistic, political, or scientific value (citations omitted). 

The Court noted that this would allow punishment only for the sale 
or exposure of materials that depict or describe "hard core" sexual 
conduct,6'1 and gave the followino- illustrations of what a State. stat
ute could define for the regulati~n under part (b) of the standard 
announced in jJf ille1': 05 

(a) Patently offensive representations or descriptions of 
ultimate sexual acts, normal or perverted, actual or simulated. 

(b) Patently offensive representations or descriptions of 
masturbation, excretory functions, and lewd exhibition of 
the genitals.66 

With respect to the standard to be employed in assessing whether 
material appeals to the prurient interest and is "patently offensive," 
the Court in MilleT further held that juries may constitutionally be 
instructed to make such determinations based upon the standard that 
prevails in the State or local community, and need not utilize a 
national standard.67 

OIl Ginsbm'g v. New YorTc, 390 U.S. 629 (1968), cited with approval in ,ll[iIler v. Oalifornia, 
413 U.S. 15. 36n. 17 (1973). 

00 394 U.S. 557 (1!Jb9). 
61 United States v. Reidel, 402 U.S. 351 (1971); United States v. Orito, 413 U.S. 139 

(1973) ; United States v. 12 200-Ft. Reels oj Super Bmm Film, 413 U.S. 123 (1973). 
o'Supra note 59. 
0' 1 e/. at 21. 
.. In Kaplan v. Oalifornia, 413 U.S. 115 (lSl73), the Court held that a book containing no 

pictures could nonetheless qualify as "obscene" under the Miller test. 
05 Supra note 59, at 25. l.'he Court in United States v. Orito, supra note 57, at 145 made It 

clear that the standards outlined In ilfiller apply also to the Federal government. See also 
JIamling v. UnUed Steltes,418 U.S. 87 (1974). 

00 In Warel v. illinois, 430 U.S. !l83 (1977), the Court noted that the Illustrations In 
Millel' were merely examples and not meant to be exhaustive. The Court in Warel ullheIU a 
conviction under an Illinois obRcenlty law for having soln "sano·masochlstlc" material. 

01In Jen/,jllls v. Geol'gia, ,U8 U.S. 153 (1974). the COlIrt reRolved some uncertainty that 
had arisen from this aspect of Its :dfiller opinion, holding that Miller approved but did 
not mandate a direction to decide the above Issues on State or local standards; the Court 
upheld an instruction that the jury should apply "community standards," without specify
Ing the community. 
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Although States are free to adopt either a national or a local com
munity standard, the Supreme Court has construed 18 U.S.C. 1461 as 
reguiring that "local rather than national standards should be ap
phed".68 Under section 1461, moreover, the determination of what the 
local standard is, is a Federal question. A State statute dealing with 
the matter (e.g., decriminalizing dissemination of obscene materials 
to adults) does not bind the Federal courts.6D 

The Court in Miller and its companion cases was dealing with mate
rial directed to the average person. However, where obscene material 
is aimed at a deviant sexual group) the Court has made it clen,r that 
the community standard to be used 1Il gauging prurient interest is that 
of the deviant group (e.g. homosexuals or paedophiles). 70 Likewise 
it is settled that in determining whether borderline materials are 
obscene because of an appeal to prurient interest, the method of adver
tising them may be considered, and if there is "pandering," the conduct 
may be pllnished.71 

. Scie~~te11.is a constitutional prerequisite to any statute regulating the 
chssemmabon 'of obscene matter.72 However, the Supreme Court has 
held that it is not necessary to require proof that the offender lmew 
that the material was obscene (a legal conclusion), but only that he had 
lmowledge of the contents of the materials and knew their character 
and nature.73 '1'he Court determined that this degree of scienter applied 
under 18 U.S.C. 1461.74 

Prior to 1971, 18 U.S.C. 1461 and 1462 plmished trafficking, inter 
alia, in any writing or advertisement representing that any article 
may be used for "preventing conception or producing abortion." A 
1971 amendment eliminated ,the words "preventing' conception." 75 

The restriction as to writings concerning abortion survives in the 
statutes but would appea.r to be of dubious validity.76 It is not carried 
forward in the present section. 

It should be noted that the Department of Justice since 1966 has 
applied a policy of not prosecuting under 18 U.S.C. 1461 in. situations 
mvolving the mailing or receipt of private obscene correspondence, 
unless "aggravated" circumstances are present.77 

O. Procedural188ue8 
Proof as to the obscene nature of materials may normally be estab

lished by introducing the materials themselves into evidence; it is not 

"Smith v. Unitcd States, 431 U:S. 291 (1977). 
00 Ibid. 
70 See Mishkin v. New YOI'I" 383 U.S. 502. 508-509 (1966). cited with approval in Miller 

v. Oalifornia, supra note 59 and Hamli-lIg v. United States, sltIJra note 65. 
71 flee Ginzburg v. United States, 383 U.S. 463 (1966), c ted appro\'lngly In MillOl' v. 

Of III/ami a antI Hamling v. United State8, supra; see also Ut;lted Statea v. Pellegrino, 467 
I!'.2d 41 (lJth Clr. 1U72) . 

.. See Smith v. Oali/omia, 361 U.S. 147 (1!l59). 
73 See Hamlinll v. United Statcs, su.pra note 65,. 'at 119-124. 
7< ld.SeE' nl~o United Statcs v. Smith, 467 F.2d 1126, 1129-1130 (7th Clr. 1972), 

construing 18 U.S.C. 1464, 
7G P.L. No. 91-662, R4 Stat. 1973 (1971). 
70 fl('e e.~ .. A sRocinted '<!tlluents for tI!e Fni'v. of Oal. at Riverside v. Attorney GOI!cI'al, 

36R [1'. SuPP. 11 (C.D. Cal. 1973) (three·judge court). The definition of olJscene matter 
announced In Miller v. CalIfornia, Sllpra, nolO oU, does not contain any reference to writings 
Involving abortion, and the Supreme Court In Hf11n1i.ng V. TTnitec/ l'Itates, SI/PI'a note 65, 
hllH construed 18 U.S.C. 1461 as embodying the Miller stnntlards. 

77 See Redmond, v. United, States. 384 U.S. 264 (19661. dismiSSing at the government's 
Bn~gestl()n the conviction of a hushand and wife who had sent oud received ohscene photo
graphs of one nnother through the moll. SuhHeqnent COHes ho\'e dlstlnp;ulsheil Rerln!onr/ 
and have estohllHhed that the policy Is !lot enforcealJle by the courts. See. e.g., Spillman v. 
Uniterl I:HaWs, 4la 1~.2d 527 (Uth Clr.), cert. denied. SU6 U.S. 930 (19611); see generally 
United Stntcs V. IIl/ttll, 416 F.2d 607, 626-627 (7th Clr. 1U69), cert. denied, 396 U.S. 
1012 (1970). 
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constitutionally necessary to employ expert witnesses, except perhaps 
in the unusual case where contested materials are directed at such n 
bizarre deviant group that the trier of fact would be plainly inade
quate to judge whether the material appeals to the prurient interesUS 
The Committee intends that this rule be carried forward under the 
proposed obscenity provision. 

Under existing Federallaw,70 venue exists in anv district in which 
obscene material has been mailed, passed, or received.so This broad 
doctrine is modified and narrowed, largely because of the Supreme 
9ourt':" adoption of a local communrty standard for assessing obscenity, 
III sectIon 3311 of the Code.s1 

18 U.S.C. 1465 contains a provision that the transportation of two 
or more copies of any obscene article, or a combined total of five or 
more obscene articles shall create a rebuttable presumption that such 
articles were intended for sale or clistribution. The presumption has 
been sustained, but only as applied to cases involving large numbers 
of obscene articles.S2 Its validity as applied to a case involving only the 
minimum numbers of obscene articles would seem doubtful under such 
decisions as BW'1teS Y. United Etates,s3 and the Oommittee has acrord
ingly not sought to reenact it. Of course, proof as to the quantity of 
obscene articles possessed by a person is relevant in its own right to 
the issue whether such possession is with intent to distribute them for 
profit.84 

3. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

(1) disseminates obscene material (A) to a minor, or (B) to any person 
in a manner affording no immediqtely effectiye opportunity to avoid 
exposure to such material, or (2) commercially disseminates obscene 
material to any person. 

The term "obscene material" is defined in subsection (b) (5) to 
mean material that: 

(A) sets forth in a patently offensive way: 
(i) an explicit representation, or a detailed written or 

verbal description, of an act of sexual intercourse, including 
genital-genital, anal-genital, or oral-genital intercourse, 
whether between human beings or between a human being 
and an animal; of masturbation; or of flagellation, torture, 
or other violence indicating a sado-masochistic sexual rela
tionship; or 

(ii) an explicit, close-up representation of a human genital 
organ; 

. (B) taken as a whole, appeals predominantly to the prurient 
lllterest of : 

(i) the average person, applying contemporary community 
standards; or 

7. See Pa,'is acllllt Theatre r v. Slaton, supm note 57, at 56; Kaplan v. Oalijornia, supra 
note 64. 

'·18 U.S.C. 3227. 
60 See ileCfZ JiJntet'"l"iscs v. Olarl., 278 F. Supp. 372 (D.D.C. 1967) (three·judge court). 

nff'd 390 U.S. 457 (1968). 
81 Moreover, section 3311 contains a new provision restricting the ,'enue for a con

spiracy to violate this ~ertlon . 
• , E.g., United States v. 11Ianarite, 448 F.2rl 583, fi94 (2c1 Clr.) cert. denied, 404 U.S. 

947 (1971): United States v. Knight, 395 F.2d 971 (2d Cir. 1968), cert. denied. 395 
U.S. 930 (1969). 

sa 412 u.g. 837 (107ll) . 
•• Cf. United Stato8 Y. Ollilds, 463 F.2d 390 (4th 'Clr.), cert denied, 409 U.S. 966 (1972). 
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(ii) the average person within a sexually deviant class of 
perSf'ns, if such material is designed for disse.mination to 
such class of persons; and 

(C) taken as a whole, lacks serious artistic, scientific, literary, 
01' political value. 

This definition forms the core of the section and is believed to be well 
within the framework of the l1Iiller v. Oalifornia standards in that 
(1) it specifically defines the sexual conduct which is the subject mat
ter of the materials to be proscribed; (2) it views the work as a whole 
l.vith regard to its appeal to prurient interests; and (:3) it excepts those 
\vorks which, when viewed as a whole, fulfill an artistic, scientific, 
political, or literary purpose. 'While deviating in some of the details 
from the illustrative hmguage set forth in the Miller v. Oalifornia 
opinion,8. the proposal is within the limits of that decision and covers 
only matel:ials clearly outside bhe protection of the First Amendment.8o 

With respect to the community to which resort should be made in 
determining whether particular matter is obscene, the bill, consistent 
with current law, defines "community" to mean the State or local com
munity in which the material is disseminated.81 

Paragraph (1) (A) bars dissemination 88 of obscene material to a 
minor. This reflects the special interest in protecting young and pre
sumably more susceptible persons to the deleterious influences of ob
scene matter.89 The term "minor" is defined in subsection (b) to mean 
an unmarried person less than seventeen years old. The particular age 
selected as a cutoff, while inevitably somewhat arbitrary, is predicated 
on existing legislation and practice. For instance, seventeen is the age 
utilized by the movie industry with respect to non-admittance of per
sons to "X" rated films; it is also the age contained in the New York 
statute sustained by the Supreme Court in the· Ginsberg case.90 

Paragraph (1) (B) prohibits dissemination of obscene material to 
any person in a manner that does not anow immediately effective op
portunity to avoid exposure to such material. The provision is designed 
to protect the sensitivities of the avera{5e individual against an "assault 
upon individual privacy by publicatIOn in a manner so obtrusive as 
to make it impossible for an unwilling individual to avoid exposure 

8" For example. the Committee has not Included a reference to material depicting excre
tory functions. Al~o, in ilIil/er, BUllra note 59, the Court referred to the "lewd exhibition of 
the genitals" DR a rermipslh'p Rllhjpct of rp!"ulation. 413 n.R. ut 25. The Committee felt that. 
wherever possible, the standards enunciated should be objective and hence has proposed 
thut materials be deemed obscene If, inter 0110, they "Include an expl1clt, close-ull repre
sentation of a human genital organ." 

so For the J' OH, Hl't tlle , eHnL Ion closel.I' trucks the language used in lIlillc/' v. Oali-
fornia .. The dellnitlon has been tightened by the Committee's deciSion to require thnt the 
mnteri"l, tnl<en ns It whole. uppenl "preclomlnuntl;v" to f'e prurient Interest, a require
ment beyond thnt in the ilIiller case. Subparagraph (B) (II), denllng with dissemination 
to a sexually deviant class, Is intended to rellect the holding of lIlishkin Y. New YO/'k 
8upra note 63, that in such a case prurient interest Is to be judged by reference to the 
standards of the aye rage person in such class. 

81 Althongh I\. "district-wide" community may be constitutionally permissible, the Com
mittee believes that a Federal judicial district wonld not. I\.t least in some areus of the 
country, be I\. viable "community" for these purposes. Accordingly. It is more appropriate 
to have reference to a State or local community than to apply "district" standards . 

., The term "disseminate" Is broadly defined in subsection (b) (2) to mean (A) to "trans
tel'. distribute, dispense, lend, display, exhibit, send, or broadcast;" or (B) to "produce. 
transport, or possess with Intent to cIa nny of tbe foregoing." 

so Spe (]1n.qIJerg Y. New YO/'7(, 8IC-pra note 55 : Pa.I'i.~ Ac1u.lt 2'heatre I Y. Slaton, Slipra note 
57, at 1i7-iiS n. 7; TTnUed, ,'?tate8 Y. OrUo, Bllpra note 61, at 143. See also section 1643 
(Sexual Abu8e of a Minor). 

00 SIC-po n. Il'l"e fin. Thp Cnmmittpp hns TPfinpd the c'leflnttton I", c'-pj"clln!( nprpons uncler 
seventeen who are married. on the A'ronnd that the marItal relationshIp Implies a greater 
degree of maturity ancI lessens the lIkel1hood of adverse Impact on behavior due to exposure 
to obscenlty_ 
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to it." 01 Examples of how this branch of the statute could be violated 
are a billboard di&play or broadcast of obscene matter, affording no 
opportunity to the passerby or person just tuning in the station to a void 
exposure thereto, or a mailing containing no warning (or a misleading 
description) as to the, contents of the article. 

Paragraph (2) punishes commercial distribution of obscene mate
l'ial. The phrase "commercially disseminate" is defil ed in subsection 
(b) (1) to mean "to disseminate for profit 01' to d.s£eminate other 
than for profit by means of mass communication." The definition 
would l'2ach aspects of advertising as well as sale, even if no quid P1'O 

q~tO was directly sought from the recipient of an obscene advertise
ment, since one who produces obscene advertising brochures clearly 
intends any dissemination to yield profit. Thus, for example, blanket 
mail solicitations containing obscene matter would be covered under 
this branch of the statute.92 

It should be noted that dissemination not for profit (other than by 
means of mass communication) to consenting adults is not prohibited. 
'While current law punishes su'!h conduct (with the practical exception 
of the Department of Justice's Redmond policy, discu$sed above), the 
Committee believes that regUlation of such conduct is more appropri
ately for the States and localities and is not a matter of Federal con
cern. Linking the disseminatiun to commercial quantities, moreover, 
aHows Federal concentrations of efforts into potential organized crime 
activities or those of major purveyors of obscenity. 

The conduct in this offense is, in paragraph (1), disseminating 
material, and, in paragraph (2), commercially disseminating material. 
Since no culpability level is specifically prescribed, the applicable state 
of mind that must be shown is at least "knowing," i.e., that the defend
ant was aware of the nature of his actions.D3 

The element that the material is "obscene material" is an existing 
circumstance. As no culpability standard is set forth in this section, 
the applicable state of mind that must be proved is, at a minimum, 
"reckless," i.e., that the defendant was aware of but disregarded 
the substantial risk that the circumstance existed.D'1 The Committee be
lieves that this standard in effect incorporates the constitutionalsoien
te1' requirement established ill H mnling v. United States, supra, that 
a person must know the contents of the materials and their chara.cter 
and nature.05 For, withont nn awareness of the natnre of the. mnterials, 
it cannot be said that a person has consciously disregarded the risk 
that they may be obsecene. 

The remaining elements, e.g., that the dissemination was to a minor, 
are also existing circumstances. The requisite culpability is at least 
"reckless." 

·'Roell·up v. Now YorTc, S86 u.s. 767, 769 (1967). See also Parl8 Adult Tllef/tre I v. 
SlettOIl, sUllra note 57. at ii7-;;S, no' lug the intercst in cnforcing safegaarr1s against ex, 
posure to juvenlIes "and the passerby." Cf. E,'znozlIiTc v. Olty oj Jacksonville, 422 U.S. 
20:; (1!l7ol. 

0" !'\1pl! mlllllngs WO'1lcl also present a jur.v qncstion nneler the elissemlnation to minors 
provision. since. as wlII be discussed infra, one need only be shown to hove been "recklpMs" 
fiS to the IIOHMlblIity of a minor receiving the mllterlnls. The IIntl'oMsnllltlve or IlUlHierlng 
proviSion might alao be Infringed It the envelopes contaned no clear mllrklngs all to the 
nature of the conten ts. 

Il:J See sections BOS(b) (1) and S02(b) (1). 
0,\ See sections 1l01l(b) (2) !Iud aU2(c) (11. 
0' Supra no'e U5. See also United Sta.tes v. 81tIa,;1111111, 400 ~'.2d 78 (5th Clr.) , cert, 

denied, 419 U.S. 911 (1974). The COlllmlttee Intends that 0 person may acquire an 
awnrenestl of the riRk that ma terlalH are obHcene not only through viewing them but also by 
being told of their general nature and content. 
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4. Defense 
Subsection (c) provides that it is a defense to a prosecution under 

subsection (a) (1) (B) or (a) (2) that dissemination of the material 
was legal in the political subdivision or locality in which it was dis
seminated. Although wholly new to Federal law, this is similar to 
defenses applicable to the gambling and prostitution offenses in this 
subchapter, and is designed to reflect the viewpoint Ithat Federal anti
obscenity laws (other than with respect to the dissemination of 
obscene material to minors which is excluded from the defense provi
sion) 90 have as their sole mission the enforcement of State or local 
policy with respect to obscenity. Thus, where a State or local govern
ment has elected not to penalize the conduct of disseminating obscene 
matter, the defense implements the notion that no Federal interest 
exists that is sufficient to warrant prosecution and conviction.97 

Subsection (d) provides that it is an affirmative defense to a prose
cution under this section that dissemination of the material was 
restricted to (1) a person associated wit.h an institution of higher 
learning, either as a member of the. faculty or as an enrolled student, 
teaching or pursuing a bona fide course of study, or conducting or en
gagillg' in a buna fide research program, to which such material is 
pertinent, (2) a person whose receipt of such material was author
ized in writing by a licensed or certified psychiatrist, psychologist, or 
mc(lical nrnctitioner. 

These defenses are essentially self-explanatory. They are as indi
cat.ed only meant to apply to bona fide situations and not where a sham 
course is offered or where It person connives wit h a doctor 01' psy
chologist to obtain written pel'mission to spe such material for pur
poses unrelated to professional treatment or legitimate research. The 
designation of the defenses as "affirmative" means that the defendant 
will bear the burden of proving the elements of the defense by a pre
ponderance of the evidence.9B 

5. Jurisdiotion 
There is Federal jurisdiction over an offense in this section in three 

circumstances. The first is if the offense is committed within the spe
cial jurisdiction of the United States. This is new. The special jurisdic
tion is defined in section 203 and includes t.he special maritime, special 
territorial, and special aircraft jurisdictions. In essence, the places 
covered are the high seas and variolls vessels thereon, Federal enclaves, 
and certain aircraft while in flight. The extension of Federal cog
nizance in these areus is clearly warrant.ed and a"so has t.he effect of 
eliminating the current need to rely on diverse State laws via the 
meclumism of the Assimilative Crimes Act., 18 US.C. 13, or its coun
terpart in the subject bill, section 1861 (Violating State or Local Law 
in an Enclave) . 

•• Th~ Committee has es:cepted minors In recognition of the conclusion of many experts 
thnt exposure of minors to obscene material Is harmful. 

.7 The issue of the scope of State or local law Is n question for the court. The Committee 
Is aware that practl~al problems may arise with regard to this defense both in terms of 
proving the extent of the State law and from the fact that such laws may be jurisdiction
ally drafted pres en lly so ns lmwlttingly to exempt conduct punishable under this section. 
However, States and local jurisdictions wishing to preserve the right of the Federal gov
ernment to prosecute for offenses involving dissemination within their State's borders 
mav amend their laws accordingly. and It is noted that a sufficient opportunity to do so is 
affimlerl by the two-venr (lelaye!l effective !late for the Code provided in section 134 . 

• s See the definition of "affirmative defense" In section 111. 
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The second and third circumstances are if the United States mail or 
a facility in interstate or foreign commerce is used in the commission 
of the offense, 99 and if the material is moved across a State or United 
States boundary. These juril'ldictional bapes essentially carry forward 
the present purview of 18 U.S.C.1461-1465.10!l 

6. Grading 
An offense under this section is graded as a Class D felony (up to 

five years in prison) if the offense involves the commercial dissemina
tion of material that sets forth sexually explicit conduct by a minor, 
and a Class E felony (up to two years in prison) in any other case. 
The term "sexually explicit conduct" is defined in subsection (b) by 
reference to section 1844 (b) (2), which closely tracks the definition 
of the same term in 18 U.S.C. 2252(c), part of Public Law 95-225, 
Protection of Children Against Sexual Exploitation Act of 1977. The 
higher grading is designed to reflect the offenses set forth in 18 U.S.C. 
2252, which punish the transportation in interstate or foreign com
merce or the mails, or the receipt, sale, or distribution of any obscene 
visual or print medium that has been so transported or mailed, for the 
purpose of sale or distribution for sale, if the producing of suc;h visual 
or print medium involves the use of a minor (an unmarried person less 
than seventeen years old) engaging in sexually explicit conduct and 
the meclium depicts such conauct. "Minor" is defined in the current 
law as a person under sixteen years of age. The definition of "minor" 
in this section thus represents a modest change which the Committee 
deems appropriate in the interests of uniformity. 

SECTION 1843. CONDUC'l'ING A PROSTITUTION BUSINESS 

1. I'll, General 
Prostitution was not a common law offense but todav is generally 

prohibited by statutes directed at women who perform sexual acts for 
hire.101 

Current Federal statutes in the prostitution field are generally aimed 
at penalizing the use of interstate commerce to facilitate prostitution. 
Their thrust, however, is jurisdictional rather than substantive and 
by relying on the use of interstate commerce to define the offense, the 
statutes are defective both in reaching behavior which there is no rl'al 
Federal interest in punishing (e.g., transporting a woman in interstate 
commerce for the purpose of prostitution or debauchery), while fail
ing to reach some activities of OI'glUlizpd cl'ime (<, .. g., cont.rolling an 
interstate network of call girl services or a chain of houses of 
prostitution) .102 

nn The term "commisblon of the offense" is defined in section 111. 
1JJ<l The term "facll1ty in interstate ... commerce" is intended to include, as in other 

contexts, the interstate use of n telephone Ilnd an Interstate broadcast o"rr the radio 
(ln~lu(lIng n citl7.pns banel raello) or television. Sp~ Unitcd, States v. KelnCI', 534 F.211 
1020 (2d Cir. 1976); UniterL State8 v. vmano, 529 F.2d 1046, 1052-1053, n.6 (10th 
C'l'.). ecrt. rlenied. 426 U.S. !l5'3 (1076). 18 U.S.,C. 1464 pro~crlbes also the uttering by 
radio of "indecent" or "profane" language. and has been construed to reach intrastate 
rommnnications o"er fncllltil's tllnt also ooerate in interstnte commerce (e.g., citizens 
bnnrl radios). GagliUl'(/o v. Unitcc1, State8, 366 F.2d 72{) (9th Cir. 1966). This bron(ler cov
prage hns been preserved br transferring this stntute to title 18 Appendix, United Stntes 
Code. ~'he term "indecent" in 18 U.S.C. 1464 WIIS recently construed liS synonymous witIr 
"obscene." See United States v. Simpson, 561 F.2d 53 (7th Clr. 1977). 

101 See 2 Wharton. supra note 1. § 758 (1961 ed. Supp.1974). 
1"" See Working Papers, pp. 1191-1192. 

51-508 0 - 80 - 57 
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Section 1843, by contrast, focuses on the operat.ion of a prostitution 
business, dil'ecting penalties primarily at the p~I'S()IlS "espollsible for 
its operation. The prostitute is thus not subject. to Federal prosecution 
unless also engaged in activities such as procuring pat.rons or recruit
ing participants in the business. Furthermore, t.he section removes tIl(' 
sexual bias sometimes found in State laws and uses terminology 
thl'oughout that makes clear that the o11ense is not limited to members 
of a single sex. 
fJ. Present Federal Law 

The principal Federal statutes are the White Slave Traffic Act 
(18 U.S.O. 2421 et seq.) 1 and the Travel Act (18 U.S.C. 1952), dis
cussed in connection with section 1841, supra. 

18 U.S.O. 2421 makes it an offense punishable by up to five years in 
prison to knowingly transport in interstate or foreign commerce (or 
in the District of Oolumbia) any woman or girl "for the purpose of 
prostitution or debauchery, or for any other immoral purpose, or with 
the intent and purpose to induce, entice, or compel such woman or 
girl to become a prostitute or to engage in any other immoral prac
tice." lon 

It has been held that an expectation of pecuniary gain is not an ele
mE'nt of this offpllse (thus E'xtenc1ing itR rl:'(lC'h to sitmLtionR when (l 
man takes his paramour across a State line in tryst) ,t04 nor need the 
interstate transportation be by common carrier.l05 A persistent prob
lem has bl:'en in determining whether the interstate transportation was 
for one of the prohibited purposes. The courts have held that merely 
taking a prostitute on an innocent vacation does not violate this sec
tion; ratnt'r it must be shown that a "dominant" (but not the sole) 
purpose of the travel was for prostitution, debauchery, or other im
morality.lOa The focus of the statute on interstate transportation has 
also created other difficulties in terms of defining numbers of o11enses. 
Thus it. has hE'l:'n held that thl:' simult.aneous transportation of two wom
en in interstate commerce constitutes only a single 011ense,107 but a 
round trip may constitute two distinct intl:'rstflte journeys.lOB 

The term "immoral purpose" has been held to be limited by the 
principle of e,i1J,8dem ge'lleris to the same class of conduct as prosti
tution or dehauchery but within that class has been given a broad in
terpretation so as to reach, for example, thl:' transport.ation across StatE' 
lines of plural wives by members of the Mormon faith believing in 
polygamy.l09 

The offensE' is complete upon the crossing of State boundaries ir
reRp(\('th·E' of wlwthl:'r any prostitlltion or dehanch(\ry lnter occurs or 
whether the purpose of the transporter to do so is abandoned.llo 

The Offl:'llSI:' under lR U.S.C. 2421 may bl:' commit.ted by the t.rans
portation of one's wiie for prostitution purposes; if it is, the SupremE' 

103 The section also proscrihes thp knowing purchase of any ticket to be used by a girl or 
womnll for onp of thp pllrpospR rlp.rrlbp(j nhove. 

10< Spe aan~inetti v. Unitell Rt"tes. 242 U.R. 470 (1917) ; Wor1dng Papers, p. 1198. 
100 WH .• on v. Uniteel States. 2R2 U.S. 563 (1914). 
lOa See Mortensen v. United States, 822 n.R. R69 (J 944) : see also Uniter7, States v. Lomas, 

440 T". 2,1 ~!:lfi 17th Clr.), rprt. rlpn!p!l. 404 U.S. R42 (1971): United states v, Tyler. 424 
F.2i1 !'il0 (loth Ctr \. ep~t. rlE'nlprl. 400 U.R il!'l9 (1970). 

]01 ~pp T?(,11 'fT. TTl1~tr)r1IQ+""'PR ~.1.0 n.~ Q1 (1Q~n'. 

l()!l See Nelms v. Uniteel States, 291 F 2d 390 (4th Clr. 1961). 
10' Rpp 07e,,01"1111 Y. United States., 829 U.S. 14 (1946\. But cf. United Stntes Y. Prater, 

tilR P.?'l 817 (7th Clr. 1975) (strip-teas!! act not an "other immoral act"). 
110 Wilson v. Unite,l States, supra note 105. 
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Court has determined that the wife may testifY. against her husband 
at his trial notwithstanding the spousal privlll'ge, since she is the 
"victim" of the offense even if she was not coerced.1ll 

18 U.S.C. ::i-l:22, a companion statute, penalizes whoever lmowing
ly persuades, induces, entices, or coerces any woman or girl to travel in 
interstate or foreign commerce (or in the District of Columbia) :for the 
purposE' of prostitution, debanchery, or other immoral purpose, or who 
with the intent that such woman or girl shall engage in prostitution, 
debauchery, etc., knowingly causes her to be carrIed as a passenger in 
interstate or foreign commerce (or in the District of Columbia) by 
any common carrier. The penalty is the same as that prescribed under 
section 2421. 

18 U.S.C. 2423, as recently amended by Public Law 95-225, the 
Protection of Children Against Sexual Exploitation Act of 1977, pro
vides a penalty of up to ten years' imprisonment for whoever trans
ports, finances the transportation of; or otherwise causes or facilitates 
the movement of, any minor in interstate or foreign commerce or 
within the District of Columbia or any territory or possession of the 
United States, with intent that such minor (1) engage in prostitution, 
or (2) engage in prohibited sexual conduct, if the person so transport
ing, financing, etc., knows or has reason to Imow that the prohibited 
sexual conduct 'will be commercially exploited by any person. The 
term "minor" is dl'fined to mean a person under eighteen years of age; 
the term "prohibited sexual conduct" is defined in a mnnner substan
tively identical to the term "sexually explicit conduct" contained in 
18 U.S.C. 2253 and discussed both III connection with the previous 
and the :following sections. "Commercial exploitation" is definecl to 
mean having as a goal monetary or other material gain. No reported 
cases as yet exist under this statute. . 

18 U.S.C. 1952, the Travel Act, is a more accurate expressIOn of 
the Federal interest in prostitution activities. It punishes by up to 
five years in prison whoever travels in interstate or foreign commer(!e 
or uses any facility thereoT, with intent to (1) dist.ribute the proceeds 
of any unlawful activity, (2) commit any crime of violence to further 
any unlawful activity, or (3) otherwise promote, manage, establish, 
carryon, or facilitate the promotion, management, etc., of any unlaw
ful activity, and who thereafter performs or attempts to perform 
any of the acts set forth in subparagraphs (1), (2), and (3). The term 
"unlawful activity" is defined to mean, inte1' alia, any business enter
prise involving prostitution in violation of the laws of the State in 
which they are committed or the laws of the UnHed States. 

The general discussion of the elements under this statute in connec
tion with section 1841 (Engaging in a Gambling Business) is appli
cable here. It is significant that, although confined to "enterprises"
and thus somewhat tailored to large scale businesses of the type 
commonly associated wit.h organized crime in which the Federal Gov
ernment has a substantial interest-this section is defective in that 
it relies on State law for the determination of prostitution offenses. 
Since prostitution was not. a common law offense, the prohibitions vary 
widely among the States. For example, some States proscribe prostitu-

111 See Wyatt v. United State8, 362 U.S. fi2ii (1P.60). Howevpr. t"e ordinary privilege may 
be Invnked h.v the hl1shnncl whpTp the ofl'ensp chnr,l!'eil Is his trnnsportatlon of another 
womnn. Rpp Hnwkins v. Uniteil I'Itntp8. 35R U.s. 74 (191)8). But !IN! ,q (T.R.C. 132R, abolish
Ing tJ>e privilege generally for the crime of importIng aUens for prostitution purposes. 

'---------------------~-~~--
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tion itself while others punish only the promotion or facilitation of 
prostitution activities; in mally States the customers of prostitutes 
are deemed to be criminals whereas in others they are not. Thlls re
liance on State law injects an umlesirable measure of diversity in the 
conduct proscribed and tends to weaken the effort to differentiate 
between acts supportive of an organized prostitution business and 
individual ventures into professional prostitution.l12 

In addition to the foregoing principal statutes, existing Federal law 
also reaches prostitution in Federal enclaves via the provisions of the 
Assimilative Urnne::. Act, 18 U.S.C. 10, which incorporates the penalty 
and definition of the offense from the law of the State where the 
enclave is situated. Such "assimilation" is subject to much of the same 
criticism as above with regard to the lack of uniformity thereby 
created in the Federal Govel'llment's role in proscribing prostitution. 

Finally, Federal law explicitly prohibits acts of prostitution in one 
area of special Federal interest. 18 U.S.C. 1384 provides that whoever, 
within such reasonable distance of any miHtary or naval camp, fort, 
post, yard, base, cantonment, training, or mobilization place as the 
appropriate Secretary of one of the armed forces shall designate and 
publish, "engages in prostitution or aids or abets prostitution or pro
cures or solicits for purposes of prostitution, or keeps or sets up a house 
of ill fame, brothel, 01' bawdy honse, 01' receives any person for purposes 
of lewdness, assignation or prostitution into any vehicle, conveyance, 
place, structure, or building or leases or rents or contracts to rent or 
lease any vehicle, etc., knowing or with good reason to know that it is 
intended to be Ilsed for any of purposes herein prohibited" is guilty 
of a misdemeanor punishable by up to one year in prison. No reported 
cases under' this statute apparently exist., alt.hough it. has been st.ated 
that repression of prostitution has proved beneficial to t.he maintenanc() 
and supervision of military bases.l13 ' 
S. The Offense 

Subsection (a) provides t.hat. a person is guilty of an offense if h() 
"owns, controls, manages, supervises, directs, finn.nces, procures pa
t.rons for, or recruits participants in, a prostitution business." "Prost.i
tution business:' is defined in subsection (b) as a business in which a 
perSOll cont.rols, manages, supervises, '01' directs the prostitution of an
other person; and prostitution is defined as engaging in sexually ex
plicit conduct, as defined in section 1844 (b) (2), as consideration for 
anything of pecuniary 114 value or for commercial exploitation. 

The terms "owns, controls, manag<'s, supervises, directs, [and] fi
nane'es" parallel those in section 1841 (En~a!!illg in a Gambling Busi
ness), which in t.urn are derived from 18 U.S.C. 1955. Unlike in t.he 
gambling stat.ut.e, however, where only businesRes of a certain size or 
volume are rovered. the Committe(> det(ll'mined to follow existing law 
in reaching a prostitution business of any size.l1S The remaining 

DO See Working Pnpprs, pp. 1192-1193. 
113 Rpe id. at 1H)5 n. 9. 
IH The ter'l1 "anything of pecuniary value" is defined in section 111 to include any direct 

or indirect gain or advantage in the form of money or its equivalent, or any other property 
or service valued in excess of $100. 

116 See 18 U.S.C. 1952. 

L..-__________________________________ ---
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terms-"procurcs patrons for, or recruits participants in"-are de
signed to reach other activities substantially facilitatillg the operation 
of the business.ll6 

The unla wfnl sexual acts referred to in section 1844 (b) (2 ) include 
homosexual as well as heterosexual activity by members of either sex. 
These elements are discussed in more detail in connection with section 
1844. 

The National Commission included a special provision 1l.7 designed 
to preserve the existing case law exception pel'mitting testimony by a 
victim-spouse to be received against her 01' his marital partner in a 
prostitution prosecution. The Commit.tee int.ends that the case law be 
preserved but notes that this result has been effectively achieved by en
actment of Rule 501 of the Federal Rules of Evidence. Accordingly, 
there is no need for such a separate evidentiary provision in this Code. 

The conduct in this section is owning, contt'olling, etc., a prostitu
tion business. Since no culpability standard is specifically designated, 
the applicable state of mind that must be proved is at least "knowing," 
i.e., that the offender was aware of the nature of his actions.US 

4. Defense 
Subsection (c) provides that. it is fi deil'l1SC to fi prosecution under 

this section that the prostitution business and any prostitution in
volved were lawful under the laws of all States 01' localities in which 
the offense occurred. 

The fact that the prostitution business violates State law is pres
ently an element of the offense under 18 U.S.O. 1952, alt.hough not 
under the Whirte Slave Traffic Act.l1D The Oommittee believes that a 
State law violation is a sensible limitation on the scope of the offense, 
both here and in the two preceding sections, as a reflection of the 
extent of legitimate Federal interest, but ,that a more equitable as well 
as practical allocation of the burden of going forward with the 
evidence is to make legality of the enterprise a defense. This will enwble 
proof of illegality to be foregone in those cases (the overwhelming 
majority) wliere illegality of the business is clear and will require the 
defense to come forward with some evidence to raise the issue of 
legality in those instances where the defendant contends t.hat the State 
or local law is not clear or permits the activity.120 Thereafter the prose
cution will have the burden of disproving the defense beyond a reason
able doubt. l21 The reason for making a defense available predicated 
upon t.he lawfulness of the activity lmcler State law is to implemen·t; the 
Oommittee's judgmerut that there is no Federal interest of sufficient 
magn1tucle to warrant penal sanctions in regard to prostitution busi
nesses wl1ich are not unlawful locally. 

1.10 The concept of procuring patrons is intended to rench the activities, e.g .• of a pimp 
or "madam" who obtains customers for the prostitutes he or she controls, but not to cover 
the on-thp-street soI!rltatlons of a customer by a prostitute. 

117 See Final Report. § 1848. 
118 See sections 303(b) (1). ll02(bl (1). 
110 See United Stntes v. Pelrler, 578 F.2d 701, 710-712 (8th Cir. 1978), sustaining con

victions involving tile transportation of women to Nevada for purposes of prostitution 
notwltl1stnnOing the legality of pro~titt1tlon in that StH teo 

1J!0 Tn order for tbe dpfenep to Rpplv, 110 nart of the nctivtty could he sub;iect to state 
or local sanctions. See Vnitea States V. Polizzo, Bupra note 48. The determination of State 
law is for the court. 

1."1 See the discussion of the defenses in section 1841. 

L-___________________________________________________________ __ 
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5. Jwisdiotion 
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Subsection (e) provides that there is Federal jurisdiction over an 
offense under this section in three circumstances. The first is if the 
offense is committed within the special jurisuiction of the United 
States. The special jurisdiction is defined in section 203 and includes, 
in essence, Federal enclaves, various vessels on the high seas, and 
certain aircraft while in flight. Extenuing the jurisdictional scope 
of this section to such places will enable the present coverage of the 
Assimilative Crimes' Act, inc()I'pornting the diverse provisions of 
State and local laws, as well as 18 U.B.C. 1384, to be replaced by the 
uniform definitional and grading provisions of this section.122 

Persons who engage in "PI'osl il"lIlion," us defined in thiR section, 
but who do not engage in a "pl'Ostitution business," as defined in tllis 
section, und whose uctivit.ies violate BUtte 01' loral luw, CUll be punish
ed under section 1861 (Violating State or Local Law in an Enclave) 
of the Code. The Committee does not intend to permit assimilation of 
State laws punishing sexual activities other than those defined in this 
section (i.e., other sexual acts, or the same sexual acts not done as 
consideration for anything of J?ecuniary value). 

The second circumstance is If the United States mail or a facility 
in interstate or foreign commerce is used in the planning, promo
tion, management, execution, consummation, or concealment of the 
offense, or in the distribution of the proceeds of the offense. 

The third circumstance is if movement or any person across a State 
or United States boundary occurs in the comse of tIlE' planning, pro
motion, management, execution, consummation, or concealment of the 
offense, or in the course of the distribution of the proceeds of the of
fense,. The second and third bases perpetuate the' existing jurisdic
tional purview of 18 U.S.C. 1952 and the White Slave Traffic Act with 
the except:ion that movement of "any person" (e.g., the -owner of the 
business) and not just that of the prostitute is deemed sufficient for 
Federal jurisdiction to attach. The Committee perceives no reason why 
the only relevant movement should be that of the prostitute. 
6. Grading 

An offense under this section is generally graded as a Class E felony. 
carrying a two-year maximum prison sentence. Maintaining the dis
tinction drawn in 18 U.S.C. 2423, however, the offense is raised to a 
Class D felony, carrying a five-year maximum sentence, if the business 
involves the prostitution, or the recruitment for prostitution, of a per
son under eighteen years old. 

SEC'l'ION 1844. SEXUALLY EXPLOITING A MINOR 

1. In General and Present Federal Law 
This section is intended to carry forward, with some changes, 18 

U.S.C. 2251, part of the Protection of Children Against Sexual Ex
ploitation Act of 1977.123 

'"'" Some coycragp in 18 U.S.C. 1384-i.e., the prohlhitlon against setting 1111 " house of 
prostitntion "near" a military base-will be lost. This is not, however, deemed to be 
significant. In addition. prostitution within the District of Columbia wi'l not I;p rp'lcherj 
since the District is not part of the special jurisdiction. The Committee deems it appropriate 
to leay" such OfTPIlSCH to local prosecution under thr District of Columhla Code. 

'"3 Other parts of that Act are brought forward in sections 1842 and 1843. 
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18 U.S.C. 2251 makes it unlawful for a person to employ, u:)e, per
suade, induce, entice, or coerce a minor to engage in, or, if the person 
is a parent, legal guardian, or custodian of a minor, to permit the 
minor to engage in or to assist another to engage in, any sexually ex
plicit conduct for the purpose of producing any visual or print medium 
depicting snch conduct, if such person knows or has reason to know 
that the medium will be transported in interstate or foreign commerce 
or mailed, or if such medium has actually been so transported or 
mailed. A first offense is subject to a maximum prison term of ten 
years; a subsequent offense is punishable by two to fifteen years' im
prisonment. The term "sexually explicit conduct" is defined in 18 
U.S.C. 2253 to mean actual or simulated (1) sexual intercourse, in
cluding genital-genital, oral-genital, anal-g~nital, or ora~-a:t;al, 
whether between persons of the same or OpposIte sex, (2) bestlalIty, 
(3) masturbation, (4) sado-masochistic abuse for the purpose of sex
ual stimulation, or (5) lewd exhibition of the genitals or pubic area 
of any person. "1\:[ino1''' is defined to mean a person under the age of 
sixteen. "Producing" is defined to mean producing j directing, manu
facturing, issuing, publishing, or advertising, for pecuniary profit. 
"Visual or print medium" is defined to mean any film, photograph, 
negative, slide, book, magazine, or other visual or print medium. No 
reported cases involving prosecution under this statute as yet exist. 
?1. The Offense 

Subsection (a) provides that a person guilty of an offense if he (1) 
employs, uses, persuades, induces, entices, or coerces a minor, or (2) 
being a parent, legal guardian, or other person having custody or 
control of a minor, permits such minor to engage in, or assist any 
other person to engage in, sexually explicit conduct with the intent to 
produce any visual or printed medium depicting such conduct. 

The term "sexually explicit conduct" is defined in subsection (b) to 
mean an act of sexual intercourse, including genital-genital, ana1-
genital, or oral-genital, whether between human beings or between a 
human being and an animal; of oral-anal contact; of masturbation; 
or flagellation, torture, or violence indicating a sado-masochistic sex
ual relationship; or of a lewd exhibition of a human genital organ. This 
definition closely tracks the definition of the same term in 18 U.S.C. 
2253.124 The term "produce" is defined in subsection (b) to mean pro
duce, direct, manufacture, issue, publish, or advertise, for pecumary 
profit. This restates the definition in 18 U.S.C. 2253. The term "minor" 
is defined in subsection (b) to mean a person less than sixteen years 
old, thus perserving in this respect the scope of 18 U.S.C. 2251. The 
"visual or printed medium" is not, unlike the current statute, defmed. 
The Committee intends that it bear its current meaning under 18 
U.S.C. 2253. 

The conduct in this offense is employing, using, persuading, entic
ing, coercing: or permitting a person to engage in, or to assist another 
to engage in, sexually explicit conduct. Since no state of. mind is spe
cifically set forth in this section, the requisite minimum mental state 

12' The Code's definition expands upon current law by including acts of sexual Intercourse 
I-ehn'en n I11l1nan IJPlnA' and an animal. In plnce of th~ rather vague terms "beRtlaIity" and 
"s~do-masochistic abuse" it snbstitutes the somewhat more specific phrase "flageilatlon, 
torture, or othpr violence indicating a sado-masochistic sexual relatlonshlp"_ It deletes 
coverage of acts involving the exhibition of the public area, and 1t eliminates coverage of 
"simulated acts" of the kind enumerated. 

----~----- ----~ 
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that must be proved is "knowing", i.e., that the offender was aware of 
the nature of his or her actions.125 The facts that the victim was a 
"minor" as defined, and, as to the offense in subsection (a) (2), that the 
offense was committed by a parent, legal guardian, or a person having 
custody or control of a minor, are existing circumstances. As no cupla
bility level is specifically prescribed, the applicable mental state that 
must be established is at least "reckless", i.e., that the offender dis
l'egarded the substantial risk that the circumstance existecl.U6 The 
element that the offense was committed "with intent to produce any 
visual or printed meaium depictin&," sexually explicit conduct sets 
forth the particular purpose for whlch it must be shown that the of
fender performed the conduct. 
B. JU1'isdiation 

There is Federal jurisdiction over an offense in this section if the 
offense is committed within the special jurisdiction of the United 
States or if the material is moved across a state or United States 
boundary or is placed in the United States mail. This modifies some
what the jurisdictional extent of the offense as compared with 18 
U.S.C. 2251. The special jurisdiction is defined in section 203 and 
essentially includes Federal enclaves, the high seas, and certain vessels 
and aircraft. Application of the offense to these areas enlarges upon 
the scope of 18 U.S.C. 2251 and achieves two purposes. First, in areas 
of exclusive Federal jurisdiction, it insures that the prohibited con
duct can be punished. Second, in areas of concurrent Federal and state 
jurisdiction, such as Federal enclaves, it creates a uniform Federal 
offense. This avoids the necessity of relying, through the assimilative 
crime provisions (section 1861), on state or local laws which may val'y 
from enclave to enclave, and preserves the felony status of the offense. 
On the other hand, the jurisdictional aspect involving the movement 
of the material or its mailing is narrowed to some degree as contrasted 
with 18 U.S.C. 2251, which reaches situations not only where the 
matel'ial is in fact moved in interstate or foreign commerce or mails, 
but where the offender knows or has reason to lmow that such acts 
will occur. The Committee deems it inappropriate to assert Federal 
jurisdiction predicated upon a person's belief or reason to believe that 
a jurisdictional event will occur, if in fact the event never takes place, 
m1.lrss events have been set in motion that meet the jurisdictional cri
teria for attempt or conspiracy. For example, a person would be guilty 
of a Federal attempt to commit this offense if the government could 
show that the United States mail would be used in the course of con
duct involving the crime, even though the conduct is interrupted prior 
to the event. 
4. Grading 

An offense under this ~ection is graded as a Class C felony (up to 
ten years in prison) if the offender has been previously convicted of 
violating this section, and as a Class :n felony (up to five years in 
prison) in any other case. This slightlT> :dnces the applicable penal
ties under 18' U.S.C. 2251 and elimina~· j consistent with the Code's 
general sentencing philosophy, the pseudo-mandatory ffilllunum 
sentence in present law for a second offender. 

",. Spe sections 302(b) (1) and 30::l(b) (1). 
126 See sections 302 (b) (1) and 303 (b) (2). 

L_ 
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SUBCHAPTER F.-PUBLIC HEALTH OFFENSES 

(Sections 1851-1853) 

Section 1851. 

This subchapter brings into the criminal Code a number of public 
health offenses currently defined and punished in titles 21, 23, and 42, 
United States Code. Only those offenses deemed worthy of retention 
as felonies have been selected for incorporation into tlhis title. Other 
less serious 'offenses relating to public health will be retained in their 
respective titles as misdemea.nors. This subchapter does not signifi
cantly alter the substantive definition of the crimes here lllcol'porated. 
Rather, the principal technique adopted by the Committee is to refer 
to particular sections outside title 18 and provide that whoever "vio
lates" them is guilty of an 'offense. This preserves the content of the 
current offenses,l while enabling the penalty to be prescribed in this 
subchapter. 

SECTION 1851. FRAUD IN A HEAUl'J-I RELATED INDUSTRY 

1. In General and Present Federal Law 
This section deals with offenses involving the marking, labeling, 

and packaging of certn.in foodstuffs n.ncl adnlh>rntion or misbrand
ing of a food, drug, device, or cosmetic, with intent to defraud. 

~1 U.S.C. 458 sets forth a number of prohibited acts relating to the 
improper slaughter of poultry, sa.1e of adulterated, misbranded, or un
inspected poultry, improper use of trade secrets, and improper use of 
any official device, mnrk. or certificnt.A. 

21 U.S.C. 459 prohibits establishments from processing poultry or 
poultry products except in compliance with the requirements of chap
ter 10 of title 21. 

21 U.S.C. 460 proscribes a variety of acts involving identification 
of certain poultry parts or products not intended for human consump
tion; the section also mandates record-keeping by persons engaged in 
the bus5ness of slaughtering, transporting, ~toring, buying. selling, 
processmg, or packaging poultry. It. also reqmrE's that anyone engaged 
IJl certain businesses associated wit.h poultry or poultry products reg
ister with the flecretary o·f Agriculture; and thl' section rl'gulates 
transactions involving transportation or importation of dying, dis
abled, or diseased poultry to prevent its use as human Toad. 

21 TT.S.o. 46R prohihits violnJion of any regulntions preRcri.bl'.d by 
the Secretary of Agriculture sE'tting forth conditions under which 
poultry pt'oduC'ts capabJe of use as human food shan be stored or 
otherwise handled by any person engaged in the business of buying, 
selling, importing, storing, or transporting them. 

21 U.S.C. 466 prohibits the importation of slaughtered poultry un
less they are hE'althful and not adultE'rated and unless they comply 
with the regulations promulgated by the Seeretary of Agrirl1lture to 
assure that such poultry meets the standards required' of domestic 
poultry for human consumption, 

21 U.S.C.461 (a) provides t.hat any p<>rson who violates any of the 
foregoing sections sha11 be subject to 'imprisonment Tor not more than 

1 Sp~c!1'ylnl! the content or such oll'enses Is seen as preferable to It I!eneral reguln tory 
offense statute, which was seriously criticized In the Hearings. See. e.g .• Hearings. pp. 1646-
1647. 1789-1790.3509-3512. 6658-R661. 
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one year." It further provides, inter alia, that "if such violation in
volves intent to defmud," the offender slutll be liable to imprisonment 
for up to three years. Carriers are excluded from liability (except 
under 21 U.S.C. 460) unless they have Imowledge or are in possession 
of facts from which a reasonable person would believe that poultry 
or poultry products were not inspect.ed or marked in accordance with 
this chapter or were otherwise ineligible for transportation. 

21 U.S.C. 610 prohibits the slaughter of cattle, sheep, swine, goats, 
horses, mules 01' other equines at any establishment preparing any 
carcasses or food products for commerce, except in compliance with 
chapter 12 of title 21. The section also prohibits the sale, transporta
tion, 01' receipt in commerce of any such articles which are capable of 
use as human food and are adulterated 01' misbranded, 01' any such 
articles that were not inspected as required; and it also bars the doing 
of any act which is intended to cause, 01' which causes, such articles to 
be misbranded. 

21 U.S.C. 611 proscribes, inter alia, the misuse or destrllction of any 
official mark or certificat.e or the making of any false statement in any 
shipper'S certificate or the knowing misrepresentation that any article 
covered in this chapter has been inspected. 

21 U.S.C. 620 prohibits the importation of carcasses or meat 01' 

food products of cattle, sheep, swine, goats, horses, mules, 01' other 
equines which are capable of use as human food unless they comply 
Wlth the standards applicable to domestic pl'oducts of the same kind. 

21 U.S.C. 642 prohibits the violation of regulations promulgated by 
the Secretary of Agriculture setting forth conditions under which 
carcasses or meat or food products of cattle, sheep, etc., capable of use 
as human food, may be stored 01' otherwise handled by any person 
engaged in the business of buying, selling, importing, storing, or 
transporting such articles. 

21 U.S.C. 641 requires identification of certain parts of cattle, sheep, 
etc. not intended for use as human food and proscribes the purchase, 
sale, transportation, or receipt of such items unless they are identified 
as prescribed by regulations. 

21 U.S.C. 642 mandates record-keeping by persons engaged in the 
business of slaughtering, buying, sel1ing, importing, preparing, or 
packap-ing cattle, sheep. etc., as well as by persons engaged in the buy
ing, selling, importing, or transporting of any dead, dying, disabled, or 
diseased animals of the type specified above. 

21 U.S.C. 643 requires registration with the Secretary of Agricul
ture of anyone engaged in various businesses associated with the parts 
or products of cattle, sheep, etc. 

21 U.S.C. 644 regulates transactiollS involving the transportation 01' 

importation of dying, disabled, or diseased cattle, sheep, etc. 
21 U.S.C. 676 provides that any person who violates any of the 

foregoing provisions shall be subject to imprisonment for not more 
than one year.3 It further prmrides, inter alia, that "if such violation 
involves intent to defraud," the offender shall be liable to imprison
ment for up to three years. An exception is created for persons who 
receive for transportation any animal or article under this chapter 

• 'l'hlR oft'ensp. wlll hp retnlneilln tltlP. 21. 
• This oft'ense w11I be retained In title 21. 

-------------------------------------------------------------------.--~ 
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"in good faith" unless they refuse, upon request of the Secretary, or his 
representative, to disclose the name and address of the person from 
whom it was received. 

21 U.S.C. 1037 sets forth a number of prohibited acts dealing with 
restricted eggs, egg processing, egg inspection, adulterated ,or mis
branded eggs, identification of eggs and egg products not intended for 
human consumption, keeping of records by persons engaged in the busi
ness of transporting or handling eggs, importation of eggs, improper 
use of any official mark, label, or certificate, or improper use of any 
trade secret by a Federal or (::;tate employee. In general, the prohibited 
acts parallel those in 21 U.S.C. 458 and 460, relating to poultry and 
poultry products. 

21 U.S.C. 1041 provides that any person who commits any offense 
prohibited by section 1037 shall be subject to imprisonment for not 
more than one year."' It further provides, inte1' alia, that "if such 
violation involves intent to defraud," the offender shall be liable to 
imprisonment for up to three years. Carriers and warehousemen are 
excepted (other than for record -lmeping) for acts connected with 
their receipt, carriage, holding, or delivery of eggs or egg products 
in the usual course of business, unless they know or are in possession 
of facts that would cause a reasonable person to believe that such items 
were not e1igible for transportation under, or were otherwise in viola
tion of, this chapter, or unless they refuse to furnish, on request of the 
Secretary or his representative, the name and address of the person 
from whom such eggs or egg products were received. 

21 U.S.C. 331 sets forth more than a score of prohibited acts relat
ing to food, drugs, and cosmetics. Included are the adulteration or 
misbranding of any food, drug, 01' cosmetic in interstate commerce, the 
manufacture, introduction or receipt in commerce of any such sub
stance, the misuse of any mark, label, or other identification device 
authorized 01' required by regulations, trafficking in or making counter
feit drugs, misuse of trade secrets, the doing of any act with intent 
to cause, or which causes, any food, drug, device or cosmetic to be
come adulterated or misbranded, and the failure of any person who 
owns or operates any establishment engaged in the manufacture, prep
aration, propagation, compounding, or processing of a drug to register 
with the Secretary of Health, Education, and Welfare. 

21 U.S.C. 333(a) provides that any person who violates section 
331 shall be subject to imprisonment for not more than one year.5 

21 U.S.C. 333 (b) further provides, inter alia, that if any person com
mits such a violation "with the intent to defraud 01' mislead," he shall 
be liable to imprisonment for up to three years. G Subsection (c) con
tains a number of exclusions from criminal liability in cases of good 
faith, etc., patterned upon the provisions of 21 U.S.C. 461 (a), 676, 
and 1041. 
~. 1'he Offense 

Subsection (a) provides that a person is guilty of an offense if, 
"with intent to defraud," he violates: (1) section 9, 10, 11, 14, 01' 17 

• This ofl'l'nse will be rl'tnlneo In titlE' 21. 
• This offense will be retained In title 21. 
• The three-year punishment Is also made available in the case of a second or subseqnent 

violation, even If no Intent to defraud Is present. 
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of the Pou1try Products Inspection Act, as amended (21 U.S.C. 458, 
459,460,463, or 466) (relating to the marking, labeling, and packag~ 
ing of poultry and poultry products); (2) section 10,11, 19,20, 24, 
201, 202, 203, or 204 of the Federal Meat Inspection Act, as amended 
(21 U.S.C. 610, 611, 620 624, 641, 642, 643: or 644) (relating to the 
marking, labeling, and packa~ng of meat and meat products); (3) 
section 8 of the Egg Products lIlspection Act, as amended (21 U.S.C. 
1037) (relating to the marking, labeling, packaging of eggs and egg 
products); or (4) section 301 of the Federal Food, Drug, and Cos~ 
rnetic Act, as amended (21 U.S.C. 331) (relating to the adulteration 
of: a food, drug, device, or cosmetic) . 

The term "violates" is defined in section 111 to mean in fact engaging 
in conduct which is proscribed, prohibited, declared unlawful or made 
subject to a penalty. Use of the term "violates" has the effect under the 
Code of preserving the current content (including both substantive and 
jurisdictional elements) of the sections of title 21 referred to. 1Vhether 
it mental state need be proved as to the :fact that the conduct violates a 
statute or regulation is to be determined by reference to the underlying 
statute and not by section 303 ( d) (1) (A) .. 

The phrase "with intent to defraud" states the partiCUlar purpose 
for whICh it must be established that the fOI'bidden conduct was per~ 
formed. This carries forward that aspect of 21 U.S.O. 461(a), 676, 
1041, and 333(b), discussed supra, that punishes the violation of the 
sections I'efel'l't"d to in this offense at a felony leve1.T 

The brief descriptions of the sections here incorporated, contained 
in parentheses, are not to be construed as limiting the scope or applica
tion of the sections to which they refer.8 

S. Grading 
An offense under this section is graded as a Class E felony (up to 

two years in prison) . 

SECTION 1852. DISTRIBUTING ADULTERA.TED FOOD 

1. In General and Present Law 
This section deals with offenses that involve, generally, the marking, 

labeling, packaging. adulteration, or misbranding of poultry, meat, 
eggs, or products thereof. The statutes covel'ed are the same as those 
ent'ompass('d in pamgl'nphs (a) (1) through (a) (3) of section 1851 
and the detailed descriptions of the offenses there should be consulted 
here. 

The penalty provisions applicable to the sections referred to in this 
offense are 2fu.S.c. 461 (a), 676, and 1041 (a). Those sections provide, 
among other things, that violations are punishable as three-year 
felonies if the violation is done "with intent to defl'aud," or if the 
violation involves the "distribution" of an adulterated article. It is this 
latter aspect that is carried forward by section 1852. 

21 U.S.O. 461 (a) provides, for example, that any person who vi~ 
lntes 21 U.S.C. 458, 459, 460, 463, or 466 shall be subject to imprison
ment for not more than three years if such viola.tion involves, inter alia, 

'21 U.S.C. 333 (b) also refers to an Intent to "mislead." This term has been ellmlnated 
as synonymous with the word "defraud" and therefore redundant. 

• See section 112 (b). 
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"any distribution or attempted distribution of an article that is 
adulterated (except as defined in section 453(g) (8) of this title)." 

21 U.S.C. 676 provides that any person who violates, among other 
sections, 21 U.S.C. 610-611, 619-620, 624, or 641-644 shall be subject 
to imprisonment for not more than three years if such violation in
volves, inter' alia, the "distribution or attempted distribution of an 
article that is adulterated (except as defined in section 601 (m) of 
this title) ." 

Finally, 21 U.S.C. 1041(a) provides that any person who violates 
21 U.S.C. 1037 is punishable by not more than three years if the vio
lation involves, inter' alia, the "distribution or attempted distribution 
of any article that is known to be adulterated (except as defined in 
section 1033 (a) (8) of this title) ." 
~. The Offense 

Subsection (a) provides that a person is guilty of an offense if "in 
the distribution of an adulterated nrticle" he violates: (A) section 9, 
10, 11, 14, or 17 of the Poultry Products Inspection Act, as amended 
(21 U.S.C. 458, 459, 460, 463, or 466) (relating to the distribution of 
adulterated poultry and pOllltt·y prodncts); (B) flection 10, 11, 19,20, 
24, 201, 202, 203, or 204 of the Federal Meat Inspection Act, as 
amended (21 U.S.C. 610, 611, 619, 620, 624, 641, 642, 643, or 644) 
(relating to the distribution of adulterated meat and meat products) j 
or (C) section 8 of the Egg Products Inspection Act, as amended (21 
U.S.C. 1037) (relating to the distribution of adulterated eggs and egg 
products). 

The term "violates" is defined in section 111 to mean in fact engaging 
in conduct which is proscribed, prohibited, declared unlawful, or made 
subject to a penalty. By the use of this device, the essential elements 
(including jurisdictional elements) contained in the statutes referred 
to are kept intact. Whether a state of mind need be pTOved as to the 
fact that the defendant's conduct violated one of the enumerated stat
utes is to be determined by reference to the underlying statute and not 
by section 303 (d) (1) (A): 

The phrase "in t1.le distribution of an adulterated article" is an 
existing circumstartce. Since no culpability level is specifically desig
nated, the applicable state of mind that must be shown is at least 
"reckless," Le., that the defendant was aware of but disregarded the 
substantial risk that the circumstance existed.9 This carries forward, 
with some modification, the aspect of 21 U.S.C. 461 (a), 676, and 104:1 
(a) , discussedsupm, that punishes the violation of the sections referred 
to in this offense at a felony level. The requirement of recklessness as 
to the fact that the offense involves distribution of an adulterated ar
ticle represents a compromise between the provisioIls of 21 U.S.C. 
461(a) and 676, on the one hand, which apparently require no culpa
bility, and those in 21 U.S.C. 1041 (a), on the other hand, which specify 
u. culpability level of "knowing." The Committee perceives no sound 
reason for any distinction in this regard as between the above offenses 
and, accordingly, has unified the mental state required. The concept 
of "recklessness" rather than "knowing" has been adopted since the 
Committee considers that, in relation to regulatory offenses of th~ kind 

• See sections 303(b) (2) and 302(c) (1). 
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here at issue involving the distribnt.1on or adulterated articles, con
scious disregard of a substantial risk that the article is adulterated 
furnishes a more than adequate basis for the imposition of felony 
sanctions.10 

Subsection (b) provides that th~ term "adulterated" in paragraph 
(1) is to be given the meaning Sdt forth in 21 U.S.C. 453(g), except 
for paragraph 8 thereof i in paragraph (2), the meaning set forth 
in 21 U.S.C. B01(m), except for paragraph 8 therpof; and in para
graph (3), the meaning set forth in 21 U.S.C. 1033(a), except for 
paragraph 8 thereof. This carries fOl'\yurd the precise contours of 
current law under 21 U.S.C. 461 (a), 676, and 1041 (a), described 
above.ll 

The brief descriptions of the sections referred to, contained in 
parentheses, are not to be construed as limiting the scope or appli
cation of those sections.u 

3. Grading 
An offensl', under this section is graded as a Class E felony (up to 

two years in prison). As under the foregoing section, this is designed 
to preserve the approximate penalty level in existing law. 

SECTION 1853. ENVIRONMENTAL POLLUTION 

1. In General and Present Federal Law 
This section brings into the Code those environmental offenses out

side title 18 that are considered the most serious violations affecting 
the environment and public health. For the most part, these offenses 
carry felony penalties either for the first or second offense. This section 
carries forward offenses under the Federal Water Pollution Control 
Act, the Clean Air Act, the Toxic Substances Control Act, the Federal 
Insecticide, Fungicide, and Rodenticide Act, the Solid 1-Vaste Disposal 
Act, the Outer Continental Shelf Lands Act, the Marine Protection, 
Research, and Sanctuaries Act of 1972, the Noise Control Act of 1972, 
and the pollution part of the Rivers and Harbors Act o£ 1899. 

The Federal Water Pollution Control Act, as added by .the Act o£ 
October 18, 1972, stated a national goal of the elimination o£ clischa.rge 
of pollutants into navigable wa:ers by 1985 and an interim goal by 
1983 of a water quality which provides for recreation, and £01' protec
tion and propagation of fish, shellfish and wildlife. Pl1rsuant to these 
stated goals, 33 U.S.C. 1319(c) (1) makes it an offense willfully or 
negligently to violate section 1311, 1312, 1316, 1317, or 1318, or any 
permIt condition or limitation implementing {Lny of such sections in a 
permit issued under section 1342 or 1344, o£ title 33, United States 
Code .. The. penalty under these sections for a first offense js up to one 
year In prIson and a fine of not less than $2,500 nor more than $25,000 
per day o£ violation. For a second or subsequent offense, the maximum 
penalties increases to two years' imprisonment {Llld a per day fine of 
$50,000 respectively. 

,. Ct. United Stllfe& v. Bnlint, 258 U.S. 250 (1922): United State8 v. International 
1[1n'18 Oorp., 402 U.S. 55B (1071). 

11 Thp "pnrnl!rnph fl" exr,pptlon~ In pnrh of thp lI~tprl ~tnt1ltp. nrp Irlpntlrnl nnel rplnh' 
to typps of arlultprn tlon thnt do not pORe nn Immpcllnte hl'nltb haznrd. e.~ .• wbpre n vnlull
hie ~onstlfllent hns been In wholp or In port ubstrnctpd from thp nrtlcle, or any slIhstonce 
hilS been substltlltpd In whole or In Imrt for till' article. or an>' slIbHtnlll'e hns been ndclpcl 
or mixed or Ilncked with the nrtlele 80 ns to Increase Its bulk or welgbt or make It appeal' 
better or of jrrenter vnlue thon It Is. 

n See section 112(11), 

L--___________________________________ -
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The sections of the Act referred to prohibit, int81' alia, the discharge 
of any pollutant except in compliance with specified sections or title 33, 
United States Code, and the violation of any established standard of 
performance (which is defined as a standard for control of discharge of 
pollutants). Additionally, these sections mandate the Administrator 
of the Environmental Protection Agency to establish timetables for 
effiuent limitations, designed to require decreasing levels of pollutant 
discharges, to establish lists of sources and toxic pollutants for which 
standards of performance will apply, and to require owners and oper
ators of sources to maintain records and submit reports to implement 
the objectives of the chapters. The sections authorize the States to de
velop permit programs, procedures, and laws for enforcement purposes. 

Congress enacted the Clean Air Act (42 U.S.C. 7401 et seq.) to pro
tect and enhance the quality of the Nation's air resources; to initiate 
and accelerate a national research and development program to achieve 
prevention and control of air pollution; to provide technical and finan
cial assistance to State and local governments; and to encourage and 
assis-Ii the development and operation of regional air pollution control 
programs. . 

42 U.S.C. 7413 (c) (1) (A) makes it unlawful for any person 
knowingly to violate any requirement of an applicable plan for imple
mentation and enforcement emission standards for hazardous air pol
lution during any period of Federally assumed enforcement or more 
than thirty days after being notified by the Administrator that he is 
violating such requirement. Section 7413 ( c) (1) (B) makes it illegal 
for any person to knowingly violate or fail or refuse to comply with an 
order issued by the Administrator relating to an implementation 
plan. Section 7413 (c) (1) (C) punishes violations of other sections 
prohibiting the operation of a new source in violation of an applicable 
standard of performance, the constrnction or modification of a source 
that will emit an air pollution to which a standard of performance 
applies, or the emission from any statutory source of an air pollutant 
to which a standard will apply, and the failure to comply with any 
regulation plan or schedule relating to temporary suspension of emis
sion limitations. Section 7413 (c) (1) (D) concerns violations of re
quirements relating to noncompliance penalties and to ozone. The 
penalty for a. first offense is a prison term of up to one year and a fine 
of up to $25.000 per clay of violation. The maximum penalty increase 
for a second or subsequent offense to two years' imprisonment and a 
fine of $50,000 per day. 

The Toxic Substance Oontrol Act was enacted to regulate those 
chemical substances and mixtures which present an unreasonable risk 
of injury to health or the environment and to permit appropriate action 
to he taken with respect to chemical substances and mixtures which 
are imminent hazards to the public. Under 15 U.S.C. 2615 (b) a crimi
nal penalty is created punishable by up to one year in prison and a 
$2fi.OOO fine for ea!'h (bv of violation for a l)erSOn who lmowin~ly or 
willfully violates 15 U.S.C. 2614. That section, in turn, makes it un
lawful, inter alia, to fail to comply with rules and regulations issued 
concerning the testing, manufacturing, and disposal processing of 
chemical substances and mixtures, the prohibitions on manufacture 
and use of certain haz[u'dous chemical substances and mixtures, and 
the use for commercial purposes of chemical substances or mixtures 
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with knowledge of their manufacture in violation of the rules and 
regulations. It also penalizes the failure to maintain required records 
and to submit required reports and notices, {l.nd the failure to permit 
required entries and inspections. 

Part of the Federal Insecticide, Rodenticide, and Fungicide Act 
prohibits, int61' alia, the sale, distribution, holding for sale, or receipt 
of any pesticide that is not registered with the Administrator of the 
Environmental Protection Agency. Its basic aim is to regulate and 
control the use of poisonous substances sold for agricultural and re
lated purposes. The statute sets out a detailed registration and celtifi
cation scheme providing for rules and regulations on all facets of the 
manufacture and distribution of pesticides. Under '7 U.S.C. 1361 (b) (1) 
a cl'lmmal penalty of a maximum of one year in prison and a $25,000 
fine is established for any registrant, commercial applicator, whole
saler, dealer, retailer, or other distributor who knowingly violates any 
provision of the Act. . 

The Solid Waste Disposal Act (42 1).S.O. 6901 et seq.) has as its 
basic objective the protection of health and the environment and (he 
conservation of valuable material and energy resonrces, by dealing 
effecth'ely with solid wastes. Pursuant to this goal, 42 U.S.C. 6928 (d) 
(1) and (2) makes it an offense, inter alia, for any person knowingly to 
transport any hazardous waste listed in the subchapter to a facility 
without a permit under section 6925 (or section 6926 in the case of a 
State program), or to treat, store, or dispose of any hazardous waste 
listed in the subchapter without having obtained a permit therefor. 
The penalty for a first offense is up to one year in prison and a fine of 
not more than $25,000 per day of violation. For a seconel 01' subsequent 
violation, these penalties rise to a maximum of two years' imprison
ment and a per day fine of $50,000. 

43 U.S.O. 1350 (c) (1) makes it an offense to "knowingly and will
fully" violate any provision of the Outer Oontinenta,} Shelf Lands 
Act, any term of a lease, license, or permit issued pursuant to the 
Act, or any regulation or order issued under the Act designed to pro
tect health, safety, or the environment or conserve natural resources. 
The penalty is up to ten years imprisonment or a fine of not more than 
$100,000 or both. Each day that a violation continues under these pro
vi!,jnns ('onRtitntt>s a st>parate offense. 

The Marine Protection, Research, and Sanctuaries Act of 19'72 seeks 
to regulate tht> dumping of materials into ocean waters and creates a 
statutory and regulatory scheme to control such dumping of any object 
which would adversely affect human health, welfam, or amenlties', or 
the marine environment, ecological systems, or economic potentialities. 
;n prohibits, inte·r alia, the transport from the United States or in any 
United States vessel or aircraft of any matel'ial for the purpose of 
dumping' it into the ocean without a. permit. Under 33 U.S.O. 14-15 (b) 
any person who knowingJy vioJates any provision of the Act or any 
regulations promulgated under it is subject to a fine of up to $50,000 
and imprisonment for not more than one year. 

The N nise Control Act of 1972 (42 UA.C. 4901 et serr.) states a na
tional policy to promote an environment for all Americans free from 
noise. 42 U.S.C. 4910(a) prohibits any nerSon from knowing-Jy or will
fully violating paragraphs (1), (3),'(5)~or (6) ofsection490!Ha) OT 
title 42. These paragraphs make it unlawful for any person to distrib-

-----------~----.--- _. --
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ute in commerce, or to import into the United States, any new product 
manufactured after noise emission standards have been established 
by regulation for that product, except in conformity with such regu
lation~ to fail or refuse to comply with any requirement relating to 
issuance of orders for compliance, the establishment and maintenance 
of recol'ds~ and to fail or refuse to comply with any regulations relat
ing to noise emission standards for railroads or motor carriers. The 
penalty for a first offense is up to one year in prison and a fine of not 
more than $25,000 per day of violation. As is the case with respect to 
several of the previously discussed offenses, these penalties increase 
for a second or subsequent offense to a maximum of two years' impris
onment and a per day fine of $50,000. 

The R.ivers and Harbors Act of 1899 is designed to protect the navi
gable waters of the United States from contamination caused by the 
throwing of refuse matter of any kind into such waters. Under 33 
U.S.C. 411, anyone who violates (or knowingly aids, abets, authorizes, 
or instigates a violation of) 33 U.S.C. 407 is guilty of a misdemeanor 
punishable by a fine of not less than $500 nor more than $2,500 and 
Imprisonment for not less than thirty days nor more than one year. 
Section 407 of title 33 is the provision that bars the throwing, dis
charge, or deposit from a ship, barge, or other floating: craft, or from 
a shore or a wharf, manufacturing estabHshment, or mIn of any refuse 
matter of any kind or description into any navigable water of the 
United States or into any tributary thereof. 
fZ. The Offense . 

Subsection (a) provides that a person is guilty of an offense if he 
violates: (1) section 301(c) (1) of the Federal Water Pollution Con
trol Act (33 U.S.C. 1319(c) (1» (relating to discharge of pollutants 
into navigable waters); (2) section 113 (c) (1) of the Clean Air Act 
(42 U.S.C. 7413 ( c) (1» (relating to clean air standards) ; (3) section 
16(b) of the Toxic Substances Control Act (15 U.S.C. 2615(b» (re
lating to rules and orders, use of chemicals, and maintenance of or ac
cess to, documents); (4) section 14(b) (1) of the Federal Insecticide, 
Fungicide, and Rodenticide Act (7 U.S.C. 1361 (b) (1» (relating to 
unlawful acts involving pesticides) ; (5) section3008(d) (1) or (d) (2) 
of the Solid '\Vaste Disposal Act, as added by section 2 of the Resources 
Conservation and Recovery Act of 1976, and amended (42 U.S.C. 6928 
(d) (1) or (d) (2» (relating to the transportation and disposal of 
hazardous wastes); (6) section 24(c) (1) of the Outer Continental 
She1£ Lands Act (43 U.S.C. 1350(c) (1» (relating to control of pollu
tion and conservation of natural resources in operations under oil and 
gas leases on the outer continental se1£); (7) section 105 (b) of the 
Marine Protection, Research, and Sanctuaries Act of 1972 (33 U.S.C. 
1415 (b») (relating to dumping material in ocean waters) ; (8) section 
l1(a) (1) of the Noise Control Act of 1972 (42 U.S.C. 4910(a) (1» 
(relating- to the manufacture, sale, and importation of -products that 
violate noise emission stand~':rrls) : or (9) section 16 of the Rivers and 
Harbors Act of 1899 (33 U.S.C. 411) if the offense is a violation of sec
tion 13 of t.he Act (33 TT.R.n. 407) (relatin.<r to rlenositing or dis
charging refuse illto navio-able waters of the United States. 

'1'he torm "violates" is defined in section 111 to mean in fact to 
engage in conduct that is described a.<:l an offense, proscribed, prohib-

51-508 0 - 80 - 58 
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ited, decbred unlawful, or mad~ subject to a criminal penalty. As with 
sections 1851 and 1852, the use of this device has the consequence that 
the current jurisdictional H and substantive content of the sections 
referred to will be kept intact. Whether pl'Oof of a state of mind is re
quired with respect to the fact that the conduct is in violation of the 
section!'. incorporated is to be determined by reference to the regulatory 
statute and not by section 303( d) (1) (A). 
3. (hading 

An offense under this section is graded as a Olass E f('.lony (up to 
two years in prison) for conduct constituting an offense under para
graphs (a) (1) (the Fedel'al Vvater Oontrol Pollution Act), (a) (5) 
(the Solid Waste Disposal Act), and (a) (6) the Outer Oontinental 
Shelf Lands Act). This constitutes a considerable drop from the ten 
year term of imprisonment provided in the current Outer Oontinental 
Shelf Lands Act, particularly in light of the current provisions mak
ing each day of violation a separate offense. The two year period of 
imprisonment provided in the bill, however, is more consistent with 
similar offenses under other statutes. Indeed, the penalty for violations 
of the Federal ,Vater Pollution Control Act and the Solid vVaste Dis
posal Act is upgraded from a one to a two year penalty in this section 
in an effort to harmonize the J?enalty for similar conduct. 

Offenses under the other SIX paragraphs are Olass A misdemeanors 
(up to one year in prison) for the first offense and Class E felonies for 
subsequent offenses under the same paragraph. This accords with the 
general penalty scheme common uncleI' these types of regulatory 
statutes enacted in recent years. It should be noted that the reason the 
grading for violation of the Rivers and Harbors Act is treated sepa
rately in subsection (b) (~) (B) is that the current law misdemeanor 
is a strict liability offense, which the Committee retains ror the first 
offense, but does not feel is n,ppropriate for subsequent offenses up
graded to a felony in this section; accordingly, (b) (2) (B) requires}t 
lmowing mental state with respect to the second or subsequent offense 
under this Act. 

The fine structure for this section is designed to carry forward the 
current approach in the various regulatory schemes involved by apply
ing the fine level in current provisions to each day of violation where 
it would be higher than the fine levels generally applicable to offenses 
under section 2201 (b) of the bill. 

SUBCHAPTER G.-MISCELLANEOUS OFFENSES 

(Section 1861) 

This subchapter contains one offense not appropriate Ior location 
elsewhere in the Oode. It applies exclusively in the special jurisdiction 

H See section 201 (b) (2), 
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of the United States and continues the policy of the existing Assimila
tive Crimes ..t~ct, 18 U.S.C. 13, by incorporating offenses under State or 
local law when committed in Federal enclaves, which are not specifi
cally punishable under other Federal criminal statutes.1 In view of the 
virtual completeness of the proposed Code so far as felony coverage is 
concerned, the section will have far less scope than does current 18 
U.S.C. 13 in terms of assimilating local felony laws. However, the 
Committee has intentionally refraineq. from defining in the Code cer
tain felonies of a public morals nature, such as bigamy, in order to rely 
on local law, and section 1861 will operate to assimilate these offenses 
as misdemeanors as wen as a variety of misdemeanors and petty 
offenses not otherwise reached in the United States Code. 

SEC'l'ION 1861. VIOLATING STATE OR LOCAL LAW IN AN ENCLAVE 

1. In GeneraZ 
The problem of the application of penal laws in Federal enclaves 

that exist within the territorial limits of a larger governmental en
tity such us a State, territory, district, or possession, having its own 
code of criminal laws, has long been a vexing feature of our system of 
government. In part the magnitUde of the problem is illuminated by 
the facts that the United States possesses concurrent or exclusive jur
isdiction over some thirty million acres of land and owns more than 
one-fifth of all lands in the continental United States. But these sta
tistics, while impressive, do not begin to portray the true complexity 
of the issue. Far from being uniform in nature, Federal enclaves exist 
in widely diverse forms, ranging from parkways, housing projects, 
post offices, and national parks to cemeteries, military installations, 
and Indian reservutions. Moreover the degree of Federal jurisdiction 
over these areas varies across a spectrum of at least three relevant 
categories: (1) lands where there is exclusive Federal legislative jur
isdiction; (2) lands where there is concurrent legislative jurisdiction 
wit.h the State or othel' entity in which the enclave is loc(lted; and (3) 
lands where there is partial Federal legislative jurisdiction as to par
ticular subjects.2 

Ideally, a legislator might. wish to weigh all these factors, as well 
as ot.hpI's (e.g., the contpnt of the sllI'rounding State or local law), 
in deciding what. penal laws should apply within a particular Federal 
enclave. The consequence of such an enclave by enclave legislative as
sessment, however, would be, that Congress would need to create a 
multiplicity of differing criminal codes of local application-a task of 
forbidding scope. 

Given this state of affairs, the Committee considered four principal 
legislative alternatives: (1) no Federal criminal laws applicable in 
enclaves, (2) a congressional1y fashioned comprehensive criminal code 
for all enclaves, (3) no congressionally defined enclave crimes but in
stead adopting as Federal law the entire criminal code of the State 
or other entity in which an enclave is located, and (4) a combination 

1 For example, the Committee determined (contrary to the suggestion of the National 
Commission; see Final Report. § 1861) not to Include a dl~orderly conduct offense. This 
means that. as is nreRcntly the rase. dlsoril~rl\' roncluct ofl'pnR~s will he proscrutable by 
reference to the pertinent State or local statute as incorporated through section 1861. 

2 See Working Papers, pp. ::;0-83. A fO·.Irth cntegor)' exltits ati to cer.aln lands where the 
Unlten States has no legislative jurisdiction, but only a proprietary Interest. As to thla 
category, of course, there Is no dilemma of choosing the law to be applied. 
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of (2) and (3) in which most crimes applicable in enclaves are con
gressionally defined, but State or local law is assimilated to eliminate 
gaps in covel'age.3 

As has been pointed out. Federal enclaves embrace a lar~e portion 
of the lands within the United States in which many millions of 
persons live, work, and travel. The Fedel'Ul Government, therefore, 
has a clear responsibility to make all necessary and proper laws in 
such places, partieularly in the field of defining criminal conduct. The 
possibilities represented by options (1) and (3), i.e., either making no 
Federal criminal law applicable in enclaves (which would mean no 
criminal laws at all in enclaves over which the Federal government 
has exclusive jurisdiction), or of adopting entirely the often ill-suited 
criminal codps of the State or locality where an enclave is located, 
would constitntp an unacceptable abdication of this responsibility. 
Tn the opinion of the> Committee. there is a sufficiently strong Federal 
interest in thp administration of enclaves to make it incumbent on 
Congress to proscribe penally certain condnct therein and to draft 
the Qverwhplming majority of the basic laws defining sncll conduct. 

Tn view of the perceive>d 'e>xtpnt of the Federal gove>rnment's interest 
in re>gulating criminal conduct in enclaves, the Oommittee carefully 
considered option (2), i.e .. a comprehensive Federal corle written by 
the Congress. A Iso considered was a variation of that. approach, dis
cussed bv t1le consultant to the National Oommission, of delegating 
to tIl(' a~pncv responsible for administering an enclave the authority 
to prOmlllgltte r('gulations d('fining the penal conduct and the sanc
t10ns to })(' nppliNl therein. Although a comprehensive approach would 
have cert.ain advantages. such as enabling the Federal Government to 
tailor offrns(>s to tIle' needs of enclaves rather than rely in part on 
State or lorallaws to fill any gaps in Fedemllegif;lation, as a practical 
matter t.he bunlen on Oongress would be prohibitive. Even if the effort 
t.ook tIl!.' slightly less oner011S form of a drlrgation to thp rE,sponsible 
agency, Congress ,,0111d still havp to llll<l(>rtakp tIlE' task of establishing 
clear gllidplinps for t1!p pxprcisp of agpnry discrption both as to the 
creation of typps of Offl'llSPS and thp imposition of penal sanctions 
in order to make the delegation conform to constitutional standards. 
Moreover the Committpe Clid not. favor the prospect. of a substantial 
increase in the proportion of Federal criminal law Tound in regulations 
rather than legis]ation.4 

For these reasons the> Committee rejected the compre>hensive Federal 
law alternative Tor enclaves and detprmined that the basic approach 
represented by option (4) shonld bp followrd. Under this approach a 
small part of thp law of the State or localit.y in which an enclave is 
situated is "assimilated" as the Federal law applicable therein. when 
the CO'ldllct is not covered bv or is consistent with a Federal stat
nte.5 This approach continues' present law which has been in effect in 
this country since 1825.6 

The Committre's approarh is dpsignpd primarily to gnard against 
Federal enclaves becoming havens for the violation of the criminal 

a SeE' irl. at !l!l-l02. 
4 Spe irl. at 101-101l. 
"The perple,ing ouestlon of dE'tE'rJlllning when a stntE' or local law is not to be assimi

IntE'o E'vpn tholl)!h no Pllllh'nlent I"pdpral "tatute exiNts. Is dIRCUS>led infra. 
o See Working Papers, p. 86. 

--~.------------
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laws of the State or locality in which they are situated, thereby need
lcssly creating friction within our Federal system. Because proposed 
section 1862 by and large follows the contours of current law, it can 
best be unders'tood on the basis of an issue-by-issue comparison with 
the present statute which it would replace, the so-called Assimilative 
Crimes Act, 18 U.S.C. 13. 
93. What Local Law w Assimilated 

A. Present Law, 18 u.s.a. 13 
This section provides for assimilation of an offense when conduct 

"would be punishable if committed" within the State or locality 
where the enclave is situated "by the laws thereof in force at the 
time" of the conduct. The latter aspect of the statute, allowing incor
poration of local laws crea,ted ,tf~er its enactment, which was added 
by amendment in 1948, presents no problem of interpretation and 
was sustained against constitutional challenge in United States v. 
Sha?'7mack.7 The language, "would be punishable if committed", is, 
however, ambiguous and has given rise to ar~l\ably conflictin~ de
cisions regarding the issue of whether the assimilation includes judi
cial constructions of the local law, and other laws or policies that 
would affect the prosecution in the local jurisdiction. 

In United States v. Press Publishing 00.,8 the Supreme Court held 
that a State policy against more than one Pl'os('clItion for the initial 
publication and subsequent circulation of a libel under its criminal 
libel statute operated to bar a Fedcml pl'oseeut.ion under til(' AHsimi
lati\'e Orimes Act based solelv on the circulation of the libel within all 
encla ve, notwithstanding that no State prosecution of the defendant 
had yet occurred. 

In Kay v. United States,9 the court held that in a Feedral prosecu
tion under section 13 for violat.ion of n Virginia stntllte proscribing 
driving an automobile whilt, linneT' the infill(,IH'f' of alrohol. ot.her 1'1'

lated sect.ions of Virginia law pT'ovidillg fOI' the takin~ It blood sample, 
the introduction of chemical analysis reports, and the creation of pre
sumptions arising from a fill(tin~ of certain alcoholic content were 
assimilated into Federal law along with the dl'nnition of the offense. 

And in United States v. Andem/o the court held that a State rule of 
statutory construction was binding in construing an assimilated statute. 

Reaching the opposite result are eases snch as U?lited States Y. J ohn-
80n,11 where the court rejected an argument that a State law preclud
ing double punishment for conspiracy and a completed offense must 
be assimilated, and United States v. Andem, where the court declined 
to hold the State statute of Hmitations applicable, rulin~ that the time 
within which prosecution may be brought is not an element of the 
offense.12 

Similarly, in 8mayda v. United States,lS the court held that it was 
not bOlmd under the Assimilative Crimes Act by a State court ruling 
t.hat certain police conduct violated the Fourth Amendment. And 

7355 U.S. 286 (1!l58). 
R 2Hl U.S. 1 (1911). 
0255 F.2d 476 (4th Cir.). cert. denied, 358 U.S. 825 (1958). 
10 158 F. Supp. 996, CD.N.J. ] 908). 
11426 F.2d 1112, 1116-1117 (7th Cir.) , cert. denied, 400 U.S. 842 (1970). 
12 Sup1'n note 10. 
13 352 F.2d 251 (9th Cir. 1965), cert. denied, 382 U.S. 981 (1966). 
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in ill COO1/ v. Pe8COl',14 the court held that the sufficiency of an indict
ment is to be tested under Federal, not State, law in a prosecution 
under 18 U.S.C. 13. 

B. Seotion1861 of the Bill, a8 Repol'ted 
Subsection (a) (1) provides for assimilation of a State or local of

fense when a person engages in conduct "that constitutes an offense 
under the law then in force in the state or locality." 'fhe reference to 
"law then in force" is intended to carry forward the 1948 amendment 
of 18 U.S.C. 13, pursuant to which modifications in State or local law 
OCCUlTing after enactment of the Federal statute are assimilated on a 
continuing basis. Assimilating State law as it develops, in addition 
to obviating the need for periodic reenactments by the Congress, per
mits persons within an enclave to benefit from a State's determination 
that a particular law is too harsh or has some other defect warranting 
correction. 

The phrase "conduct . . . that constitutes an offense" in subsection 
(a) (1), as opposed to the comparable lanffuage in 18 U.S.C. 13 "[con
duct] which ... would be punishable,' is intended to provide a 
clearer standard for the determination of whether a particular sub
stantive provision, judicial construction, or policy affecting prosecu
tion under a local law is to be assimilated under this section. Under 
the language utilized in subsection (a) (1), the touchstone of assim
ilability is whether the local law, judiCIal construction, or policy is 
related to the definition of the offenseY' 'I1hus, generally speaking, 
local defenses (whether affirmative or otherwise) such as duress or 
mistake should be assimilated, while bars to prosecution, unrelated 
to conduct, such as a statute 'of limitations, should noU6 The Com
mittee approves the decisions in the Andem, McOoy, and Sma7lda 
cases, discussed above, as consistent with this standard. The rationale 
in United States v. Pl'ess Publishing 00., supra, however, is not in
tended to be carried forward with the enactment of this section, as 
the State policy against double prosecution involved in that case was 
wholly unrelated to the definition of the offenseY 

A further purpose of the phrase "conduct ... that constitutes an 
offense" is to permit incorporation of a common law crime under State 
or 10callaw.18 

9. Scope of Territor'ial Jur'isdiction 
A. Present Law 18 U.S.0.13 
The Assimilative Crimes Act is by its terms applicable to conduct 

"within or upon" any of the places now existing or hereafter reserved 
or acquired as provld ed. in section 7 of title 18, if the conduct would 
be pnnishable within th~ State, Territory, Possession. or District in 
whICh such place is ]ocl1ted. Section 7 defines the special maritime 
and territorial jurisdiction of the United States in five subsections. 
Subsections (1), (4), aHd (5) all relate to locations which are out
Ride the boundaries of a State, Territory, District, or Possession, 

H 145 F.2d 260, 262 (8th Clr. 1944), cert. denied, 324 U.S. 868 (1945). 
,. See KaU v. United Stu·te8, 8upra note 16, at 478-480. 
,. Spe Working Papers, pp. 96-99. 
11 The result In that cose conld he reached If, by recourse, to the pattern of federalleglsla

tion, it could be shown that Congress did not Intend penal sanctions to extend to the cir
culation of a libel. 

,. See Working Papers, pp. 94-99. 
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and thus are not places to which the Assimilative Crimes Act can 
apply.lo Subsections (2) and (3), therefore, define the areas "within 
or upon" which the Assimilative Crimes Act will apply: 

(2) Any vessel,registered, licensed, or enrolled under the laws 
of the United States and being on a voyage upon the waters of 
any of the Great Lakes, or any of the waters connectin&, them, or 
upon the Saint Lawrence River where the same constItutes the 
International Boundary Line. 

(3) Any lands reserved or acquired for the use of the United 
States, -and under the exclusive or concurrent jurisdiction thereof, 
or any place purchased or otherwise acquired by the United States 
by consent of the legislature of the State in which the same shall 
be, for the erection of a fort, magazine, arsenal, dockyard, or other 
needful building. 

With respect to subsection (2), one commentator has questioned 
whether the Assimilative Crimes Act was meant to extend to the ves
sels and waters described there, arguing that the Act's "use of t.he word 
'places' seems more appropriate in connection with land ownership" 
than with application to waters.20 The question seems largely of 
theoretical interest, since subsection 7'(2) has not been a prolific 
source for the prosecution of Assimilative Crimes Act offenses. In 
apparently the only reported case in which the issue did arise, how
ever, the court held that the Assimilative Crimes Act was applicable 
to conduct on a vesEel in voyage on State waters of Lake Michigan.21 

Subsection 7' (3) of title 18 sets forth the basic coverage of the 
Assimilative OrImes Act. The subsection has been held to apply, inter 
alia, to public lands, the Indian country, territories and possessions, 
military reservations and forts, locks and dams, post offices, national 
parks, and honsing projects and airports.22 The subsection has been 
held inapplicable, however, to the District of Columbia on the ground 
that the phrase "lands reserved or acquired for the use of the United 
States" connotes "proprietary and not a governmental sense." 23 

B. Sectio'l',1861 of the Bill, as Reported . 
Although worded somewhat differently, section 1861 is designed to 

mirror quite closely the extent of territorial covera~e of existing law. 
The section is by Its terms applicable to conduct' in a place within 
the special territorial jurisdiction of the United States described in 
paragraphs 203 (a) (1), (a) (2), or (a) (3)" which provide as 
follows: 24 

(1) any real property that is reserved or acquired for the use 
of the United States and that is under the exclusive or concurrent 

,. Subsection (l) refers to the hi/!'h seas or any other waters within the admiralty and 
maritime jurisdiction of the United States and out of the jurisdiction of any State, and to 
certain vessels when on a voyage in such waters. Subsection (4) refers to islands, rocks, 
or keys containing deposits of guano which the President may consider as appertaining to 
the United States' offenses on s11ch Islands (which are outside the jurisdiction of any 
State) are presently punished as if committed on the high seas on board a United States 
vessel, see 48 U.S,C. 1417; Jone8 V. United State8, 137 U.S. 202 (1890). Subsection (5) 
refers to certain aircraft while in tIlght over the seas and waters described In sub. 
section (1) . 

•• See Note, The Fede,"al A88imilative Orlmes Aot, 70 Harv. L. Rev. 685, 687 (1957) 
21 United State8 V. Gill, 204 F.2d 740 (7th Cir.), cert. denied, 346 U.S. 825 (1953) . 
"" Rpe I:puerally The Federa! Assimilative Orime8 Aot, 8upra note 20, at 686, and' cases 

cited therein. 
23 John8on v. United State8, 225 U.S. 405, 415 (1912). _ 
.. A fourth subsection, not here applicable, refers to certain Islands, rocks or keys and 

is slmllar to 18 U.S.C. 7(4). See 8upra note 19. 
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jurisdiction of the United States, and any place purchased or 
otherwise acquired by the United States with the consent of the 
legislature of the state in which such place is located for the 
construction of a building or other facility or structure; 

(2) any unorganized territory or unorganized possession of the 
United States; 

(3) the Indian country as defined in section 161 of the Criminal 
Code Reform Act of 1979 (25 U.S.C. -). 

It is evident that subsection (a) (1) is quite similar to present 18 
U.S.C. 7(3), which sets forth, with one minor exception, the sole 
places in which the Assimilative Crimes Act currently has force. 
Nothing other than a grammatical change is intended by the Com
mittee's substitution of the word "and" (rather than "or" as used in 
18 U.S.C. 7(3» before the words "any place purchased." Nor is the 
substitution in subsection (a) (1) of the phrase "the construction of a 
building or other facility or structure" intended by the Committee to 
work a modification of the existing language in 18 U.S.C. 7(3) "the 
erection of a fort, magazine, arsenal, dockyard, or other needful build
ing," which has received considerable judicial interpretation.25 

Subsections 203 ( a) (2) and (3), referring to unorganized territories 
or possessions of the United States and to the Indian country respec
tively are included, in this eontext, sim,ely for clarity. Both areas are 
presently covered within 18 U.S.C. 7 (3) 26 and thus are also doubt
lessly encompassed within the general language of subsection 203(a) 
(1) of the bill. 

A minor departure from present law is represented by the Com
mittee's decision not to codify the holding in United States v. Gill, 
which extended the Assimihitive Crimes Act to conduct on vessels 
registered or licensed under the laws of the United States while on 
a voyage upon any of the Great Lakes, their connecting waters, or 
t.he Saint I.Jawrence River, as defined in 18 U.S.C. 7 (2). The Com
mittee considers that such conduct to the extent not encompassed by 
Federal law as a part of the maritime jurisdiction of the United 
States may be aPPl'Opriately left to prosecution by the States. 
4. When LooalLaw Is Not To Be As8imilated 

A. Pr'esent Law, 18 U.S.O. 13 
1'he question when State or local law is not to be assimilated goes 

to the heart of the policy underlying the purpose of the Assimilative 
Cl'imes Act, yet the Act itself gives little guidance on how such a 
determination is to be made. It has been left to case law to fill the gaps. 

The sole standard enunciated in 18 U.S.C. 13 on this issue is the 
direction that the conduct (in violation of State or local law) not be 
"punishable by any enactment of Congress." If read literally, this 
language would mean that assimilation would be barred only where 
Congress had undertaken to define an offense in virtually identical 
terms to the law sought to be assimilated. The cases have made clear, 
however, that the Act is to be read as prohibiting assimilation in a far 
broader range of instances where it is evident that Congress intended 
to immunize from penal sanction conduct otherwise made criminal by 

lUi See Jame,' •••• Dravo Oontracting 00., 302 U.S. 134. 141-143 (1937). 
2B See e.g., Wi.Ufams v. United States, 327 U.S. 711, 713 (1946) ; 48 U.S.C. 644a. 
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t.lle laws of a State or locality. In the leading case of William'! v. United 
Sta.tes/1 the Supreme Court held that, because a specific Federal stat
ute applicable to the Indian country made it a crime for a man to 
have sexual intercourse with an unmarried Indian female of less than 
sixteen years, the Assimilative Crimes Act could not be used to charge 
the defendant with an offense under the law of Arizona (where the 
Indian reservation was located), making the same conduct a crime as 
to any unmarried female up to the age of eighteen. The Court reasoned 
that since Congress has defined the crime of statutory rape, the State 
statute could not be employed to enlarge the Federal offense without 
doing violence to the congressional purpose. 

. Althou~h in William'! the congressional intent was relatively easy 
to ascertam, it is often considerably more difficult to determine whether 
the congressional definition of an offense necessarily precludes assimi
lation of State law. For example, courts and commentators have wres
tled with the issue whether the existence of a Federal statute punish
ing larceny in Federal enclaves (18 U.S.C. 661) should preclude as
similation of a State law punishing burglary applicable to the same 
conduct. The question has been answered in the negative (i.e. in favor of 
assimilation) by at least one court.28 Similarly it has been held that a 
prosecution under an assimilated provision of Ohio III w proscribing the 
battery of malicious shooting with intent to kill, wound, or maim was 
not barred by the existence of a Federal statute (18 U.S.C. 113) punish
ing a wide range of assaults on enclaves, including assault with intent to 
commit murder or any 'Federal felony.29 No consistent rationale for 
these holdings has been a.rticulated, but the courts seem to have pro
ceeded on the theory that where the State and Federal penal laws are 
aimed at protecting different interests, Congress will not be deemed to 
have intended to bar assimilation of the local statute.30 

A further issue is whether a State law is barred from assimilation if 
it is inconsistent with a Federal regulation or policy expressed in a 
Federal statute. Although it would appear to strain the pertinent lan
guage in 18 U.S.C. 13 (i.e., "not made punishable by any enactment 
of Congress") so to hold, the Supreme Court seemed to imply an 
affirmative answer in Johnson v. Yellow Oab Transit 00.,31 while sub
sequently indicating that the issue was still unresolved.32 

B. Section 1861 of the Bill, as Repo'rted 
Rather than leaving the issue for the courts and litigation with 

little or no guidance regarding which State or local laws should be 
assimilated, the Committee has chosen to undertake the difficult task 
of fashioning general rules governing the scope of assimilation. In 
subsections (a) (2) and (3) the Committee has synthesized the teach
ings of the WillUz7n8, Dwnaway, and Field8 line of cases discussed 

27 Supra note 26. 
28 DunalOay v United States, 170 F.2d 11 (10th Clr. 1948) ; c. United States v. Johnson, 

s1tpm note 11, nt 11 16. Rpl' also WorkIng Pnllers. po. !l0-91. 
20 Fields v. United, States, 428 F.2d 205 (2d Clr.), cert. denied, 403 U.S. 907 (1971: 

compare United States v. Joncs, 244 F. SupP. 181. 183 (S.D.N.Y.), aJr'd. 365 F.2d 675 
(2d Clr. 1965). But see United. States v. Big 0/'010, 523 F.2d 955, 957-959 (8th Clr. 1975), 
cert. denied, 424 U.S. 920 (1976) ; United States V. Butler, 541 F.2d 730 (8th Clr. 197'6) 
(prosecution uncleI' Stnte lnw prohibiting possession of a firearm by D. convicted felon held 
barred by possibility of prosecution under 18 U.S.C. App. 1202. notwithstanding the exist
ence therpln of nn acliUtlonnl ~lpment of an effect on commerce). 

30 See Working Papers, pp. 90-91. 
"'321 U.S. 383 (1944). 
32 See United States v. Sharpnack, supra note 7, at 293 n. 9. 
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previously. Thr, Committee intends that the rationale and results of 
those decisions be followed in the interpretation of proposed section 
1861 with respect to the circumstances in which a State law will or 
wi11 not be adopted. The Committee notes in this regard its further 
resolve that sections 1641-1(j..16, punishing various sex offenses, be 
viewed for purposes of this section as indicating the intent of the Con
gress that no other type of sexual conduct in private between willing 
adults not closely related by blood be penally proscribed. It is not, 
however, the Committee's intent to bar prosecution for a local crime 
such as bigamy or incest committed within an encla:ve, since such a 
crime is designed to safeguard interests distinct from those at stake in 
the section 1641 series of offenses.33 

The Committee also intends to relect the approach taken in some 
cases interpreting 18 U.S.C. 13 of usmg Federal policy not contained 
in congressional enactments to prevent assimilation of inconsistent 
State or 10callaws.34 The 'phrase "offense ... under a Federal stat
ute" in subsection (a) (2) IS me!lut to limit re.course only to congres
sional enactments for this purpose. However, where a regulation 80 
uirectly implements a penal statute, by defining the conduct to be pro· 
scribed, that neither one is complete without the other, "and only to· 
gether do they have any force," 35 the regulation is to be considered 
tantamount to a statute.36 

5. Grading 
Under 18 U.S.C. 13, the defendant, upon Federal conviction, sho'!1 

be "subject to a like [State] punishment." Despite the dearth of author
ity, it seems clear that the word "like" was not memt to be read as 
"similar," but rather as having the meaning "same." Aside from the 
probable unconst1tutionality of a contrary construotion,37 the latter 
interpretation is apparently the one uniformly adopted by the courts.3S 
No reported case involving a conviction under the Act has been accom· 
panied hy a sentence !5reater than that authorized under the assimi. 
lated law. Moreover, m the apparently sole instance where the sen
tence imposed was below the minimum required by the State statute, 
the case was remanded for resentencing in conformity therewith.39 

In approaching this proposed section, the Committee considered 
whether, in view of the concept of the Code to codify nearly all serious 
offenses against the Unit.ed States. it wonld be anpropriate in section 
1861 to apply no more than a m;,sdemeanor sanction to all assimilated 
crimes:!O The Committee concluded that, since the Code was drafted to 
include all Federal felonies in a comprehensive manner, the offens(\s 
covered in Federal law by mems of section 1861 should not be more 
than misdemeanors. 

Section 1861 treats the matter of grading somewhat differently from 
existing law in order to avoid any rigid adherence to mandatory sen
tences provided in borrowed local stlttutes.41 Subsection (b) provides 

33 Ree Workinl7 Papers, pp. 1510-1512 . 
.. See e.!! .. Air Terminal SerlJlces. !tIC. v. Rentlllel; 81 F. Supp. '611 (Ill.D. Va. 1949). 
"" TTnited. States v. Merskll, 1161 U.S. 431, 41l7-4a8 (1960). S. See United States v. Pardee. a86 F.2d 368, 371-372 (4th eir. 1966). 
I!I Compare Smith v. United. States, 145 F.2d 643 (10th Cir. 1944), cert. denIed, 323 U.S. 

80a (Hl4ri). 
"" See, e.g .. United. States V. Patmore, 475 F.2i1 752 (10th Clr. 1973). 
00 See United. States v. Fletcher, 844 F. Supp 332, 338 (Ill.D. Va. 1972) . 
•• See FInal Report, § 209. 
"Compare United. States v. Fletcher, supra note 39. 
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that an assimilated offense is treated as a Class A misdemeanor if ,the 
State or local law authorizes imprisonment for one year or more; 
as a misdemeanor or an infraction of the lowest class for which there is 
authorized in chapter 23 of the Code a term of imprisonment equal to 
or exceeding th~ maximum term authorized by the State or local law if 
the offense is subject to imprisonment for less than one year under State 
or localla w ; and as an infraction if the only penalty authorized by the 
State orlocallaw is a criminal fine. However, the term of imprisonment 
and fine imposed may not exceed the maximum authorized under the 
State or local law. To illustrate how the subsection would function, if 
an assimilated State offense carried a maximum sentence of not less 
than one nor more than ten years, the offense would be classified as a 
Class A misdemeanor under chapter 23 (carrying a maximum of one 
year). The Federal court would not be bound by a State's minimum 
prescription and could impose a lesser term of imprisonment or no 
Ilnprisonment; however, the maximum imposed could not exceed that 
authorized under State or local law. 

Most offenses charged under section 1861 would be misdemeanors 
under State or local law. If, for example, an offense under the State 
law carried a 90-day term of imprisonment, the offense would be classi
fied as a Class B misdemeanor, carrying a maximum of six months' 
imprisonment, but this subsection would preclude a sentence of more 
than 90 days' imprisonment. This system of sentencing is designed to 
balance the values of preserving the general level of severity which a 
State or locality has assigned to an offense and the interest in reshap
ing the local sentence in order to bring it within the uniform Federal 
penalty structure set forth in chapter 23. 
6. Proof 

The current Assimilative Crimes Act contains no provision pur
porting to separate issues of fact for the jury from issues of law for the 
court. The cases, however, have consistently treated the determinations 
under 18 U.S.C. 13- of what State law applies, and when a State or 
local law is not to be assimilated, as posmg questions of law for the 
courts involving the construction of the Federal Act.42 

Subsection (c) of proposed section 1861 adopts the approach taken 
in the cases arisin&, under 18 U.S.C. 13. Thus the jury will continue to 
decide the facts WIth regard to the defendant's conduct and will also 
determine, under appropriate instructions, whether such conduct vio
lated the local law then in force. The question of what that local law 
was, however (including any gloss thereon from judicial construction 
or other provisions), as well as the question whether the conduct is 
covered by or inconsistent with It Federal statnte within the meaning 
of subsections (a) (2) and (3), are expressly reserved for the court, 
not-withstanding their inclusion in the section as elements of the 
offense. 

"See, e.g., Williams v. United States, sup,.a note 26, United States v. p,.ess Publishing 
00 .• supra note 15. 



P.ART III. SENTENCES 

A. INTRODUCTION 

Part III together with parts of chapters 37 and 38 of title 18 and 
several proposed chapters of title 28 of the United States Code. repre
sents the first comprehensive sentencing law for the Federal system. 
It is the culmination of a reform effort begun more than a decade ago 
by the National Commission and championed in recent years by former 
United States district judges Marvin E. Frankel and Harold R. Tyler~ 
Dean Norval Morris of the University of Chicago Law School, P'ro
fessor Alan Dershowitz of Harvard Law School, and numerous others 
including Senators John L. McClellan and Edward M. Kennedy, who 
sponsored legislation in the 94th and 95th Congresses. After extensive 
hearings on that legislation, which resulted in further refinement of 
the proposals. comprehensive sentencing reform provisions were in
cluded in S. 1437) as reported in the 95th Congress by this Committee 
and overwhelmingly passed by the Senate on .r anuary 30, 1978. These 
comprehensive sentencing provisions are carl'ien forward in the bill, 
as reported, with further refinements resulting from additional re
search and suggestions received by the Committee since S. 1437 was 
pasf'ed. 

Criminal sentencing today is in desperate need of reform. It is based 
011 an outmoded rehabilitation model in which the judge is supposed 
to set the maximum term of imprisonment and the Parole Commission 
to determine when to release the prisoner because he is "rehabiH
tated"-yet almost everyone involved in the criminal justice system 
now doubts that rehabilitation can TIe induced reliably in a prison 
setting, and now :is quite certain that no one can really netect when a 
prisorier does become rehabilitated. Since the sentencing In,ws have not 
been revised to take this into account, each judge is left to apply his 
own notions of the purposes of sentencing. As a result., every day 
Federal judges mete out an unjustifiably wide range of sentences to 
offenders convicted of similar crimes. One offender may receive a sen
tence of probation, while another-convicted of the very same crime 
and possessing a comparable criminal history-may be sentenced to a 
lengthy term of imprisonment. Even two such offenders who are sen
tenced to terms of imprisonment for similar offenses may become sub
ject to widely differing prison release dates; one may be sentenced to 
a relatively short term and be released after serving most of the sen
tence while the other may be sentenced to a relatively long term but be 
denied parole indefinitely.l 

1 Such cllsparnte relen~e dntrs nre the result of thr wide discretion granted to sentencing 
judges nnd the United Stntes Parole CommlsAlon under current Federal Inw. Ree 18 U,S.C. 
4203 (po"'ers nnd duties of the Commission); 18 U.S.C. 4206 (parole determination 
criteria: prisoner may be relea~ed by the Commission "upon consideration of the offrnRp 
n.nel thp hl-tnr" nnel ~hnrnrtel'lstl~A of thp prlQonpr ... nnn Pllrsunnt to l1:ulr1ellne's nromul· 
gated by the Commission .•.. [Thrl Commission may [aIAo] I!rflnt or dpny rplpnR~ on 
nArole notwlthstandlng rth~se] guidelines ... If It determines there Is good canse for so 
doing .... ") ; 18 U.S.C. 4207 (allowing consideration of reports from any and all sources). 

(912) 
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These glaring disparities, whether they occur at the time of the ini
tia.} sentencing or at the parole stage, can be traced directly to the un
'fettered discretion the law confers on those judges and correctional 
authorities responsible for imposing and implementing the sentence.2 

This sweeping discretion flows from the lack of any meaningful statu
tory guidanee or review procedures to which courts and parole boards 
might look. These problems are compounded by the fact that the sen
tencing judges and parole officials are constantly secondguessing each 
other, with the result that prisoners (and the public) remain con
stantly uncertain as to the real sentence a defendant will serve. 

In order to alleviate these problems, the Committee set several goals 
that it believes any sentencing reform legislation should meet. First~ 
sentencing legislation should contain a comprehensive and consistent 
statement" of 'the Federal law of sentencing, setting forth a rational 
set of pUl'pOfeS to be served by the sentencing system and a clear state
ment of the kinds and lengths of sentences available for Federal 
offenders. 

Second, it should assure that sentences are fair both as to the offender 
and as to society, and that this fairness is achieved both in the indi
vidual case and in the pattern of sentences in all Federal criminaJ 
cases. Third, it should assure that the offender, the individuals in the 
Federal criminal justice system charged with implementing the sen
tence, and the general public are certain as to the sentence for the 
offender and the reasons for it. Fourth, it should assure the availability 
of a full range of sentencing options from which to impose the most 
appropriate sentence in a particular case. Fifth, it should assure that 
each stage of the sentencing process, from the imposition of sentence 
by the jud~e through the end of any period during which the offender 
remains WIthin the jurisdiction of any part of the criminal justice 
system, is working in concert with the same goals for the offender and 
for society. 

Unfortunately, it is fair to say that current Federal law fails to 
achieve any of these goals. Each' participant in the process from the 
courts through the probation and parole systems does the best it 'can 
with the legislative tools at hand, but none is able to reach the goals 
without the assistance of substantial reform of sentencing legislation. 

Followin.g- is a description of current sentencing law and the at
tempts of the Federal criminal justice system to ameliorate the prob
lems caused by that law. That description is followed by a description 
of the sentencing reform proposals in the bill, as reported, and a dis
cu.ssion of how th?se propo~al~ will achieve the goals set by the Oom
mItt~e: More detaIled descrIptIons of current law and the sentencing 
prOVISIons are contained in the materials that follow this introduction. 

B. CURRENT FEDERAL SENTENCING LAW 

1. Laok of o01nprehensivene88 and oonsi8tenoy 
There is no general Federal sentencing law in the current criminal 

code. Instead, current law specifies the maximum term C?f imprison-

2 For an Indication of the breadth of discretion grnnted to the Federnl courts see e g 
Fed. R. Crlm. P. 32 (c) permitting n court to rely upon or dlsregnrd presentence 'Investlg~~ 
tion nnd report in determining sentence). See also 18 U.S.C. 3575 (permitting 25-year 
sentence for speclnl dnngerous offenders) ; 18 U.S.C. 3568 (allowing court's dlscretlonnry 
use of concurrent, consecutive, or cumulntive sentencing) . 18 USC 3577 (permitting 
use of nny nnd allinformntion for determining sentence).' ... 
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ment and the maximum fine for each Federal offense in the section 
that describes the offense.3 These maximums are usually prescribed 
with little regard for the relative seriousness of the offense as com
pared to similar offenses.4 

Current law also contains several specialized sentencing statutes 
that are each applicable to a narrow class of offenders-offenders be
tween the ages of 18 and 22,5 offenders between 22 and 26,6 nonviolent 
offenders who are drug addicts,1 offenders who are "dangerous special 
offenders," 8 and offenders who are "dangerous special drug offend
ers".9 Other categories of offenders that might just as logically be cov
ered by specialized statutes are left undifferentiated. 

The sentencing provisions of current law were originally based on 
a rehabilitation model in which the sentencing judge was expected to 
sentence a defendant to a fairly long term of imprisonment during 
which the defendant was eligible for release on parole for at least two
thirds of the term. The Parole Commission ,vas charged with setting 
the release date for the defendant within that period of eligibility if 
it concluded that the defendant was sufficiently rehabilitated that 
there was not an undue risk that he would commit additional offenses 
after release. 

Current findings suggest that this approach, although noble in de
sign, has failed dramatically.lo Yet it is the only basis on which the 
continued existence of both the indeterminate sentence and the United 
States Parole Commission can be justified.ll If rehabilitation, and 
particularly the type of "coercive" rehabilitation which ties prison 
release dates to the successful completion of certain vocational, edu
cational and counseling programs, continues as the anomalous ideai 
upon which to base a sentencing system, then both the indeterminate 
sentence and the concept of parole release should be. perpetuated. 

3 For most olfenses, the judge may suspend execution or imposition of the sentence and 
place the convicted olfender on probation, 01' impose a spilt sentence of up to six months in 
prison followed by probation. See 18 U.S.C. 3651. 

• For example, there are approximately 130 theft ofl'enses under current law, with maxi· 
mum ~eJ\tpnCI'S rllugh1g fro;;1 110 lmpriponment and a $500 fine, 18 U.S.C. 288, to ten ~'enrs 
of imprisonment and a $10,000 fine, 18 U.S.C. 641. While the theft, ~tatlltes occasionnlIy 
val',' the pen~It." acrorc1ing to the ~mol1nt that IR stolen, e.g., 18 U.S.C. 288. there Is little 
ellfl'erencc among ofl'enses that would justify differences in sentences. Embezzlement is an 
excellent Illustration. The maximum penalty for embezzling manpower funds is a $10.000 
fine and two years of imprisollment if the amount embezzled is more than $100; It the 
amount embezzled is not more than $100, the maximum penalty is a $1,000 fine and one 
year of imprisonment, 18 U.S.C. 065(a). If a bankruptcy trnstee embezzles any amount of 
money from a bankrupt estate, the maximum penalty is a $5,000 fine and five years of im
prisonment, 18 U.S.C. 153. If a person entrusted with public funds embezzled them, the 
maximum penalty, if the amount embezzled is more than $100, is a fine of the amount 
embezzled and ten years ilf imprisonment; if the amount embezzled is $100 or less, the 
maximum penalty is a $1,000 fine and one year of imprisonment, 18 U.S.C. 648. 

r. 18 U.S.C. 500u ot seq. 
• 18 U.S-C. 4216. 
718 U.S.C. 4251 et seq. 
81H U.S.C. 3575 et seq. 
• 21 TJ .s.C. MO. 
10 Several published analyses of correctional treatment and programs illustrate their 

Ineftecth·eness. See RohinRon & Smith. The EjJectivencsR of Oorrcotional Programs, 17 
Crime and Delin~uency 67 (1971); Martinson. What Works: Question8 and Anslllers 
a/lOut Prison Reform, 1947 Pub. Int. 22; D. Lipton, R. Martinson & ,T. Wilks, EjJective
ne.S8 of Oorrcctiollrrl Trentmel1t: A Surveil of 1'rentment Evalltation Studies (1975). See 
a1Ro D. Grrenhllrg. Mlte11 A flo ahout I,ift.1e.: 'File Oorre.r>tional EjJer-t. of OO"I'ectioIl8 
(June 1974) (unpublished summary of effectiveness studies prepared for the Commit
tpp f01' the Stu ely of Incnrcerntlon) : also <l1~cuRsed In A. Von Hirsch, Doing .Justice: '1'hc 
m/Oi~p, of PlllliR111I1PI't •• 14-1u (1!l76), which concludes that "the rehabilitative disposi
tion Is plninlv untl'nahle". Id. at 18. 

1118 U.S.C. 4206. The Commission Is given discretion to determine release dates on the 
basts of several primary considerations which Include: adherence by the prisoner to insti
tution rules during confinement, the nature and circumstances of the offense, the history 
and charactel'iKticK of the offender, and the public welfare In allowing release. IrZ. 
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Most sentencing judges and the Parole Commission, however, have 
recognized in recent years that rehabilitation model is not an ap
propriate basis for sentencing. decisions-too little is known about 
human behavior to accurately determine whether or when a particular 
defendant has been rehabilitated-yet the sentencing statutes have 
not been amended to take account of this invalidity. The judges and 
Parole Commission are left to exercise their discretion to carry out 
what each believes to be the purpose of sentencing. 

The judge imposes what he believes to be an appropriate type and 
length of sentence in accord with what he believes to be the purposes 
of sentencing with little or no statutory guidance. While one judge 
may continue to impose a relatively long prison sentence on the re
habilitation model, another judge may sentence a similar defendant 
to a shorter prison term for punishment or incapacitation purposes 
or sentence a similar defendant to probation for rehabilitative pur
poses. 

The Parole Commission, in turn, releases the defendant according 
to its views of the appropriate term of imprisonment. In recent years 
the Parole Commission has attempted to perform its function in a 
manner that will alleviate disparity in judicially imposed terms of 
imprisonment and provide increased certainty as to the prisoner's 
release date. It has sought to achieve the goal of reduction in disparity 
by considering parole guidelines 12 that recommend an appropriate 
:eeriod of incarceration for different combinations of offense and offen
der characteristics. It has sought to increase certainty in release dates 
by setting a "presumptive release date" in most cases within a few 
months of commencement of the tprm of imnrisonment.13 

A strong argument can be made that current law, by dividing the 
senteneing authority between the judge and the Parole Commission, 
actually promotes disparity and uncertainty. First, the dangers of an 
unfettered exercise of discretion can occur not only at initial sentenc
ing, but a.lso at the time that an offender is released on parole. For this 
reason., any comprehensive plan for reform should take into account 
the division of authority that currently exists between a sent.encing 
judge and the Parole Commission, consolidate that aut.hority and de
velop a system of sentencing whereby the offender, t.he victim, and 
society alike know at the time of the initial sentence by the court what 
the prison release date will be (subject to minor adjustments based on 
prison behavior). 

Second, the existence of the Parole Commission may actually invite 
judicial fluctuation by encouragin~ judges to sentence with the availa
bility of parole in mind.!' Sentencmg jud,ges, trying to anticipate what 
the Pltl'ole Commission will do~ undoubtedly are tempted to sentence on 
the basis of when they believe the Parole Commission will release the 
offender.15 

1.0 28 C.F.R. § 2.20. 
13 28 C.F.R. § 2.12. 
"The presentence report Informs the Aentenclng judge as to the probable application 

ot the parole guidelines In each case. See Division of Probation, Administrative Office 
of the United Stntps Conrts. The P"e8P,lItmJ~e fn"PRUllntio1L Report. pp. 6 Rnd 16 (1!l7R\. 

'" It Is Ironic that those who would retain parole on the ground that it Is a valuable 
"safety valve" desl/!'ned to shorten lengthy sentences impose(l by judges who would 
ignore the guidelines established under S. 1:722 could very well be assuring that longer 
sentences would be Imposed by judges trying to structure sentences to oVPrcome prospec
tively the anticipated reduction by the Parole Commission. Apparently, these parole pro
tagonists have failed to recognize this rather obvious likelihood. 
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In doinO' so, some judges deliberately impose sentences above the 
parole gui~elines, leaving the Parole Commission to set the release date, 
while others deliberately impose sentences consistent with or below the 
parole guidelines so that the judge will retain control over the release 
date.1o Since judges need not specify reasons for their sentencing deci
sions, and usually do not state the len,<rth of time they expect an offender 
to spend in prison, the Parole Commission may inadvertently act in a 
maIller contrary to the judge's intent. The result is that the sentencing 
judge and the Parole Commission may second-guess one another, and 
end up working at cross purposes. 
fJ. Unfairness in sentencing 

The absence of a comprehensive Federal sentencing law, and the ab
sence of guidance as to how to select among sentencing options, cre
ates inevitable disparity in sentences for simllarly situated defend
ants. Unwarranted disparity occurs in the sentences imposed by judges 
in the same district and in sentences imposed from one district or cir
cuit in the Federal system to another. For example, in 1974, the aver
age Federal sentence for bank robbery was eleven years, but in the 
Northern District of Illinois it was only five and one-half years. Simi
Jar discrepancies in Federal sentences for a number of different of
fenses were found in a landmark study by the United States Attor
ney's Office for the Southern District of New York.17 Further proba
dve evidence may be derived from another 1974 stuuy, in which fifty 
Federal district court judges from the Second Circuit were given 
twenty identical files drawn from actual cases find were asked what 
sentence they would impose on each defendant.1s The variations in the 
judges' proposed sentences in each case were astounding.19 In one ex-

,. See 18 U.S.C. 4168 
11 ~o!"'n onr. 1972 Sentenr1nIl Stlldy 1m' the Snntbm'n Distrint oj New York, 45 N.Y.S. 

B.J. 163, reprinted in 119 Congo Rec. 6060 (1973). For example, "[tJhe range in average 
sentences for forgery runs from 30 months In the Third Circuit to 82 months In the District 
of Columbia. For Interstate transportation of stolen motor vehicles, the extremes in average 
sentences are 22 months In the First Circuit and 42 months In the Tenth Circuit," ld., 
Bupra. at 167. 

18 Partridge 'and Eldridge, The Secoml Oircltit Sentellcing StUd1/, A Repol·t to the JUtlgeB, 
pp. 1-3 (J 974). Designed as a self-evaluation, the Rtudy Invoived 43 active judges and 
seven of the senior judges of ~he six judlcl'll districts constituting the Second Circuit. 
To avoid the cllstomal'Y comnltcatlons Introduced by differences In capes, and to insure 
a focns lIpon dlffel'ences In judges' sentencing behavior. the study asked these 50 j1Hlges to 
impose sentence Oll 20 different defpndants charged with those Federal offenses mo<t repre
sentative of the Circuit's workload. The judges were given the snme representative pre
sentence report prepored for each hypotl!etlcal offender. The total number of sentences
OOl-l'o"ghh' apnroximated the number of sentences these judges would normally render 
In a (l·month T'er'orl. 

,. Id. at 6, 7. The i'ollowing chart detalls the nature of the disparity: 

2D CIRCUIT SEN'.rENCING STUDY 

[20 cases1 

6th most severo 12th most severo Most severe 
sentence sentence sentence Median sentence 

Case 1: Extor- 20 yr pris.; $65,000_ 15 yr pris.: $50,000_ 15 yr prls ____ .. ___ 10 yr prls; $50,000. 
tlonate credit 
transactions; 
Income tax 
violations. 

Case !I: Bank 18 yr pris.; $5,000 .. 15 yr pris .. __ .... _ 15 yr pris. [(a)(2»), 10 yr prls. 
robbery. 

Case S: SaJe of 10 yr prls.; 5 yr 6 yr prls.; 5 yr 5 yr prls.; 5 yr 5 yr pris.; 3 yr 
heroin. prob. prob. prob. [(a) (2)J. prob. 

See footnotes at end of table. 
(Continued) 
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2D CIRCUIT SENTENCING STUDY-Continued 

[20 cases] 

12th most severe Most severe 
sentence 

6th most severe 
sentence sentence Median sentence 

Case 4: Theft and 7.S yr pris ••....•.• S yr pris. ____ ••.•• 4 yr prls ••••••.••• a yr pris. 
possession of stolen 
goods. 

Casf 5: Ponsession 
of barbiturates 
with int'mt to sell. 

Case 6: Filing false 
income tax 
returns. 

S yr pris.; 3 yr a yr pris.; a yr 3 yr pris.; 3 yr 2 yr pris.; 3 yr 
prob. prob. prob. prob. 

a yr pris.; $S,OOO ••• 3 yr pris.; $5,000 ••. 2 yr pris.; $5,000 ••• 1 yr pris.; $5,000. 

Case 7: Possession 2 yr prls •••••••••• 2 yr pris •••••••.•• l.S yr pris ••••••••• 1 yr pris. 
ofheroin. 

Caae 8: Mall fraud .. YCA indet •...•.. YCA indet. .••••• 6 mo pris.; S yr 5 mo pris.; S yr 
prob. [§ 4209]. prob. [§ 4209]. 

Case 9: Eluding a yr pris .••••••••. 6mo pris.; 2 yr 6 rno pris .•••••..•• arno pris.; 21 mo 
examination and unsup. prob. unsup. prob. 
inspection by 
Immigration 
officers; illegal 
entry after 
deportation. 

Case 10: Postai 1 yr pris .••••••••• 6 rno pris.; 1 yr amo pris.; 27 mo 
embezzlement. prob. prob. 

Case 11: Bribery •.•• 6mopris.;6mo 6mopris.;$2,SOO •• 2mopris.;22rno 

2 mo pris.; 1 yr 
prob. 

1 rna pris.; 11 mo 
prob.; $5,000. prob.; $S,OOO. prob.; $5,000. 

Case 12: Possession 1 yr pris .•••.••.•• 6 mo pris.; a yr a rno pris.; 21 mo 
of unregistered prob. prob. 

1 mo pris.; 11 mas 
prob. 

firearm. 
Case 13: Pos~ession 

of counterfeit 
currency. 

1.5 yr pris •..••••.. 6 mo pris.; 2 yr 6 mo pris.; 18 mo 5 yr prob. 
prob. prob. 

YCAindet ••••••• YCAindet. .••••• 1yrpris •......••• 4yrprob. Case 14: Altering a 
forged U.S. 
Treasury cbeck. 

Case 15: Operating 1 yr pris.; $3,000 ••• 6 mo pris.; a yr a mo pris.; 2 yr 
an illegal gam· prob.; $10,000. prob.; $5,000. 

3 yr prob.; $10,000. 

bHng business. 
Case 10: Bank 

embezzlement. 
YCA indet. .• _ ••• 5 yr prob ..•••.•••. 3 yr prob ••..•.•• _. 3 yr prob. 

Case 17: Interstate 3 yr pris •• _ ••••••• 6 mo pris.; 4.S yr 6 mo pris •.••••.••• a yr prob. 
transpOItation of prob. 
stoien securities. 

Case 18: Mail theft_. 6 rna pris.; 18 mo S yr prob .. _ •..•..• 3 yr prob.; $100 •.. _ a yr prob. 

Case 19: Con· 
spiracy to com· 
mit secnrities 
fraud. 

prob. 
2 yr pris.; $2,500 •.. 6 mo pris.; 2 yr 

prob. 
3 mo pris.; 33 rno 

prob.; $7,500. 
2 yr prob.; $lS,OOO. 

Case 20: Perjury _ •.. 1 yr pris.; $1.000 .•• 3 mo pris.; $1,000 •• S yr prob.; $1,000 .• 2 yr prob.; $500. 
Case 1: Extortionate 8 yr pris.; $20,000 •••. 5 yr pris.; 3 yr 3 yr pris.. •.•••••••• 45 

credit transactions; in· prob.; $10,000. 
come tax violations. 

Case£: Bank robbery ••.•• 7.5 yr pris. [(a)(2)] .• 5 yr pris .••••••.•.•• 5 yr pris ..••.••.•••• 
Case 8: Sale of heroin ..•.. 3 yr pris.; 3 yr prob. 3 yr pris.; 3 yr prob •. 1 yr pris.; 5 yr prob .• 
Case 4: Theft and posses· a yr pris .•.•••..•..• 2 yr pris ••••..••..•• 4 yr prob ••••.••••••• 

sion of stolen goods. 
Case 5: Possession of bar· 1.5yrpris.;ayrprob. 5 yr prob.; $500 ••••.• 2 yr prob .•••..•• _ .•• 

biturates with intent to 
sell. 

Case 6: Filing false income 6 mo pris.; 2.5 yr 
tax retums. prob.; $3,000. 

Case 7: Possession oC 6 mo pris.; 18 mo 
heroin. prob. 

Case 8: Mall fraud. _ •••.•• 2mo pris.; 2 yr 
prob. [§ 4209]. 

Case 9: Eluding examina· 1 mo pris.; 2 yr 
tion and inspection by unsup. prob. 
Immigration officers; 
illegal entry after de· 
portation. 

6 mo pris.; $5,000 •••• a mo pris.; $S,OOO .••• _ 

a mo pris •••..••.•••• 1 yr prob •• _ .•.....••• 

3 yr prob .• _ ••••••••• 1 yr prob •.•••.••••••• 

2 y1' unsup prob •••.• Susp. if leave U.S •.. _ 

Case 10: Postal embezzle· a yr prob ••••.•••••.• 2 y1' prob ••...••..••• 1 y1' prob •••••..•••••• 
ment. 

Case 11: Bribery ••••.•.•.. 2 y1' prob.; $7,500 •• _. $7,500: 2 yr unsup. $2,500._ .••...•••••••• 
prob. 

Case U: Possession or un· 2 y1' prob •••••• _ .••.• 1 y1' prob .•••••• _ •••• 6 mo prob .••••••.•... 
registered firearm. 

See footnotes at end of table. 

48 
46 
45 

42 

48 

a9 

41 

49 

48 

43 

44 

(Continued) 
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tortion case, for example, the range of sentence varied from twenty 
years imprisonment and a $65,000 fine to three years imprisonment and 
no fine! 20 

While the Committee believes that additional research on the scope 
of this disparity would be helpful~ it is obvious even from the i.nfor
mation now avajJable, as a number of witnesses testified, that no varia
tions in characteristics of offenses or offenders could explain all the 
appal'ent disparities in the statistics.21 

Disparities in sentencing that are not justified by differences among 
offenses or offenders are unfair both to offenders and to the public. 
A sentence that is unjustifiably high as compared to sentences for 
similarly situated offenders is clearly unfair to the offender. Con
versely, a sentence that is unjustifiably low as compared to sentences 
for similarly situated offenders is clearly unfair to the public. Un
iustifiably high or low sentences are unfair to offenders and the public 
III morc subtle ways as wel1. Sentences that are disproportionate to 
the seriousness of the offense, whether they are too high or too low, 
create a disrespect for the law. Sentences that are too severe create 
unnecessary tensions among prison inmates and add to disciplinary 
problems.22 

In recent years, the United States Parole Commission has attempted 
to alleviate the disparity in judicially imposed sentences. It now deter-

(Continued) 

2D CIRCUIT SENTENCING STUDY-Continued 

[20 cases] 

12t1. ",dst severe 
sentence 

6th least severe 
sentence 

Least severe 
sentence 

Sen
tences 

ranked 

Case 18: Possession of 2 yr prob ____________ 2 yr prob ____________ 2 yr prob_____________ 48 
counterfeit currenoy. 

Case 11.: Altering a forged 2 yr prob ____________ 2 yr prob ____________ 1 yr prob_____________ 39 
U.S. Treasury cbeck. 

Case 15: Operating an 11- 2 yr prob.; $5,000 ____ 2 yr prob.; $1,000 ____ 1 yr prob.; $1,000_____ 45 
legal gambling business. 

Case 16: Bank embezzle- 2 yr prob ___________ • 2 yr prob ____________ 2 yr unsup. prob.____ 42 
ment. 

Case 17: Interstate trans- 3yrprob ____________ 2yrprob .. __________ 1 yr prob_____________ 46 
portation of stolen se-
curities. Case 18: Mail theft ________ 2 yr prob ____________ 2 yr prob ____________ 1 yr prob_____________ 48 

Case 19: Conspiracy to 2 yr prob.; $400 ______ 1 yr prob.; $7,500 ____ $2,500_______________ 47 
commit securities fmud. 

Caae £0: Perjury __________ 1 yr prob.; $1,500 ____ 1 yr prob.; $500 ______ $1,000__ ______________ 48 

NOTE.-References to l/(a)(2)" signify a sentenco pursuant to former 18 U.S.C_ § 4208(a)(2), under 
which the defendant is given an indeterminate sentence and is eligible for parole at any time deter
mined by the Board of Parole. 

References to "§ 4209" signify a sentence pursuant to former 18 U.S.C. § 4209, under which young 
adult ofienders (under a~e 26) arc given specialized treatment. 

References to "YCA mdet." signify an Indeterminate sentence for young offenders under age 22 
pursuant to 18 U.S.C. § 5010. 

See also Seymour. supra note at 181Hl7. 

20 Partridl(e flIHl Elc1ridl(e, 8upra note If;. n t r;. RpPPllt Rtndies of other jnrlsdictlons con
firm the existence of widespread sentencing dlsJ.ladty. See, e.g .• L. Wilkins. J. Kre3S, D. 
Gottfredson. J. Caepln, and A. Gelman, Sentellcmu Gll'illelillOs: StrllctllrillU Jllliicinl Dis
CI'etion (1978) (1976 study of Colorado and Vermont) ; Austin & Williams ~II. A. S!lr~ell 
oj JIU/(1CS' RC81101l8esto FHllw/ntell Lellal Oa8es: Rc.~ef/rc:h Notc on l'lentcnmllU D,spant1/. 
68 J. Crlm. L.C. & P.S. 306 (1977) (study of 47 Virginia district court judges) ; Diamond 
and ?'elsel, Selltcllcill(1 Ooltllcils: A StullJl of Sentence Disparitll anll -its Re(lllction. 4:1 
U. ChI. L. Rev. 109 (1975) (Northern District of Illinois nnd Eastern District of New 
York I ; Comment, TC3!a.s Sentencing Practice8: A Sta.ti8tical stl/ely, 45 Tex. L. Rev. 471 
(1067) (Texas). 

21 See Hearings, pp. 8870, 8881, 8897, 8903, 8916, 8960. 
"" See Hearings, p. 9095. 
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mines the release date for prisoners in its jurisdiction after consider
ing parole guidelines that recommend a period of imprisonment for 
a person convicted of a particular offense who has a particular history 
and characteristics.23 The release date is usually set within the range 
sugu:ested by the guidelines if the prisoner is eligible for parole during 
that period. The Parole 'Oommission may, of course, order the release 
of a prisoner at a time outside the guidelines range if it has a specific 
reason for doing so. 

The Parole Oommission is unable to alleviate disparity in ,all sen
tences. It does not have jurisdiction over offenders who are not sen
tenced to prison or who are sentenced to terms of a year or less.24 It 
may only order release of a prisoner within the period of parole eligi
bility, even if the prisoner is not eligible for release 'within the guide
lines period. It rarely amends the release date for a prisoner whose 
term less good time falls within or below the guidelines range. Further, 
the parole guidelines themselves may contribute to disparity by group
ing offenses according to supposed severity, while rarely distinguishing 
them 8J.!cording to such characteristics as the amount of harm done by 
the offense, the criminal sophistication of the offender, and whether 
the offender played a major or minor role in an offense committed, 
with others. Similarly, the offender characteristics fail to make dis
tinctions in evaluating criminal histories between major and minor 
previous offenses, and give the same weight to all but very old previous 
offenses. 
8. UnaeTtainty in Telease date 

A term of imprisonment in excess of one year that is imposed by a 
judge fre<J.uently has little to do with the amount of time that an 
offender wIll spend in prison. The term represents only the maximum 
length of time the offender may spend in prison if he earns no good 
time credits 25 and if the United States Parole Oommission does not 
set a release date that falls before the date of expiration of sentence.28 

The sentencing judge may influence the release date in two ways: 
He may specify that Hie prisoner is eligible for parole before the statu
tory period of one-third of the sentence.27 If he believes a sentence no 
longer than the period specified in the parole ,O'uidelines is appropriate, 
he may impose a sentence that is within or below the parole guidelines 
range, in which case the prisoner probably will be released at the ex
piration of the sentence less good time. 

Neither of the ways in which the sentencing judge may influence 
the release date informs the public of the period of time that the of
fender will spend in prison. The judge specifies the maximum length 
of time the offender may spend in pt'ison and any early eligibility for 
parole in a public proceeding; the Parole Commission determines the 
actual release date in a closed proceeding. The public has no way of 
knowing when a judge has imposed a sentence that will be serve'd in 
full or when he has imposed a sentence only a small percentage of 
which will actually be served. If the sentence appears to be short, the 
public may think the defendant will serve only one-third of the sen
tence when in fact he may serve the full term less good time deduc-

"" 28 C.F.R. § 2,20 . 
.. See 18 U.S,C. 4205. 
26 See 18 U.S.C. 4161 at 8eq . 
• s See 18 U.S.C. 4163. 
07 18 U.S.C. 4205(b). 
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tions. Conversely, if the sentence appears to be long, the public may 
be confused when the defendant serves only a small percentage of it. 

Under current law, a prisoner sentenced to serve more than one year 
in prison is released on the earlier of two dates: the date on which his 
sentence ends less good time allo"t':ances,28 or the date on which he is 
released on parole.2o 

The United Statf's Parole Commission recently has attempted to 
reduce the uncertainty in release dates by informing most prisoners 
of their presumptive release elate soon after they begin serving their 
sentences.30 1'11e Parole Commission may tell the prisoner he will be 
released at the expiration of his sentence less good time, particularly 
if his sentence is within or below the guidelines, or may set another 
tentative release date. In either case, the date remains subject to 
change: If the presumptive release date is the date of expiration of 
sentence less good time, the prisoner may have the date subject to con
stant adjustment be-cause of the withholding or forfeiture of all or part 
of the good time he has earned for compliance with institutional rules 
and the possible partial or total restoration of that good time at a later 
date. If the presumptive release date is another date, the Parole Com
mission may move it forward in exceptional cases or may delay it for 
disciplinary problems in prison-and the Parole Commission mayor 
may not adjust the release date for a rules violation that resulted in the 
withholding or forfeiture of good tinle, and may delay the release date 
even though the Bureau of Prisons restored all good time lost for thp, 
same violation.S1 

4. Limited availability of sentenoing options 
Current law is not particularly flexible in providi.ng the sentencing 

judge with a range of options from which to fashion an appropri
ate sentence. The result is that a term of imprisonment may be im
posed in some· cases in which it would not be imposed if there were 
better alternatives-or a longer term might be imposed than would 
be imposed if other alternatives served some of the purposes of sen
tencing that the judge sought to achieve in imposing a lonD" sentence. 

The only type of sentence for which current law provides ~ ample
some would argue too ample-range and services is a term of imprison
ment. Maximum fines in cnrrent law are generally too small to pro
vide punishment and detel'l'enCe to major offenders 32-fl'equertcly a 
fine does not come close to the amount the defendant has gained by 
committing the offense. The probation statutes suggest few possible 
conditions, and do not provide for such possible alternatives to all or 
part of a prison term as community service or brief intervals~ such as 
evenings or weekends, in prison. Current law also limits restitution to 
use as a. condition of probation,33 so that it may not be used in conjunc
tion with a term of imprisonment or a fine. Finally, current law makes 
no provision for notifying victims ofa fraudulent offense of the con
viction so they may seek civil remedies. 

"" 18 U.S.C. 4163 . 
•• 18 U.S.C. 4206. 
:lO 28 C.F.R. § 2.12. 
31 28 C.F.R. §§2.12(e), 2.14(n)(3)(11), 2:14(n) (3)(111). 2.34 . 
.. There nrc a few exceptions In recently enacted provisions. Sec, e.g., 15 U.S.C. 1. 2, 

and :l. 
"" See 18 U.S.C. 3651. 

-------------------------------------" 
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5. Appa1'ent inconsistency of pu1'pose 
Rather than working with a unified purpose in imposing and im

plementing a sentence, the Federal criminal justice system-no matter 
how well-intentioned it may be-seems frequently to be working at 
cross-purposes. ~Iany theories have been advanced as to what are per
missible purposes for levying a prison sentence. But no one view has 
been accorded the congressional imprimatur.34 One judge may sen
tence an offender to a term of imprisonment in order to deter poten
tial criminals; another may view imprisonment as an effective way to 
punish; a third judge may seek to incapacitate the offender; and a 
fourth may cling to the notion of imprisonment as a means to reha
bilitate the offender. Indeed, there may be other rationales which 
judges embrace. 

Even if the sentence were appropriately tailored to the four general 
purposes of sentencing, the individuals in the criminal justice sys
tem will probably be unaware of the purposes the judge thinks should 
be served by the sentence. The judge is not required to state his rea
sons for giving a particular sentence, ·and rarely does so. If the judge 
does state reasons, but states them at the hearing rather than putting 
them in writing, the statement may never reach the appropriate offi
cials in the criminal justice system since the statement is transcribed 
only if it becomes the subject of an appeal.. 

As a result of this all too frequent lack of communication, prisons 
and parole officials may not know, for example, whether the judge in
tended that the offender spend most of his term of imprisonment in 
prison because he was afraid the offender would continue to commit 
crimes or whether he intended that the offender spend only a brief 
period in prison as punishment and as a deterrent to additional crime 
unless his prison behavior made early parole release unjustified. 

Perhaps the most serious example of parts of the criminal justice 
system working at cross-purposes is the secondguessing of judges' sen
tencing decisions by the Parole 'Commission.u5 TLe judge imposes the 
maximum tE'rm applicable to the defendant and may specify that the 
defendant will be eligible for release on parole at a time earlier than 
the statutory one-third.36 The Parole Commission has full discretion 
to set the parole release date anywhere within the range between the 

0' The closest that existing law comes to establishing a correctional philosophy can be 
io"urt in ~t'"pr"l snpci"H7prt ppntpncinC' statutes th"t an"lv only to cpl·taln ratpC'orl~s of 
offenders; 18 U.S.C. ("treatment" for young adults offenders) ; 28 U.S.C. 4252 et 8eq. 
("treatment" and supervision for certain drug addicts) ; 18 U.S.C. 3575 et seq. (Incapacita
tion for "dangerous sJlecial offenders") ; and 21 U.S.C. 849 (incapacitation for "dungerous 
special drug offenders"). 

"" The Supreme Court, In Unitecl Stute8 v. Addonizio, - U.S. -, 60 L. Fld. 2d 805 (1979), 
held that a seutence was not subject to collateral attack under 28 U.S.C. 2255 in a case 
in which the United States Parole Commission did not release the defendant at the time 
that the sentencing judge expected the defendant to; released. The sentencing judge indi
cated in his decision In the section 2255 proceeding that he intended that, If the defendant's 
prison behavior WfiS "exemplary," he would be released on parole after serving one-third 
of a 10-~'ear term of imprisonment. The U.S. Parole Commission, considering not the de
fendant',,; behavior In prison but the seriousness of the offense, refused to relea~e the de
fendant at that time. In denying Federal court jurisdiction oyer the section 2255 motion, 
the Court said: 

"The Import of [the] statutory scheme Is clear: the judge has no enforc.ible expecta
tions with respect to the actual release of a sentenced defendant short of his statutor~' 
term. ·The Judge may weIl have expectations as to when release Is likel.\'. But the actuai 
decision Is not his to mal{e t'lther at the time of sentencing or later If his expectations 
are not met. To require the Pnrole Commission to act In accordance with judicial expecta
tions, and to use collatprnl nttack as a mechanism for ensuring that these expectations 
are carried out w011ld sUhstantlalIy undermine the congres~lonal d~clslon to entrust release 
decisions to the Commission and not the COUI·tS. Nothing In § 2255 supports-let alone 
mandates-such a frustration of congressional Intent." la. at 813-14. 

3.18 U.S,C. 4205(b). 
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date of parole eligibility and the date of expiration of sentence less 
good time credits. While it bases any release decision within the parole. 
guidelines entirely on information known at the time of sentencing, and 
bases most other decisions on information known at the time of sen
tencing, this does not mean that the sentencing judge and the Parole 
Commission nre in agreement as to the length of time the defendant 
should spend in prison. 

Even if t.he judge attempts to convey his idea of how long the 
defendant should spend in prison under particular circumstances, the 
Parole Commission may ignore the judge's wishes.57 For example, the 
judge may specify early parole eligibility for a defendant because 
he believes he should spend a short period in prison and be released 
early unless he fails to comply with institutional disciplinary rules. In 
all probability, the Parole Commission will release the defendant 
under the guidelines at the same time as a defendant who was not made 
eligible for early parole release, since the guidelines make no dis
tinction between the two types of sentences. 

The Parole Commission is not entirely at fault in secondguessing 
the judges. It has been assigned responsibility for attempting to al
leviate unwarra'1ted dis1?arity in judicially imposed sentences.S8 Be
cause sentencing judges Impose each sentence according to their own 
views as to the purposes of sentencing, the Parole Commission canllot 
distinguish bebyeen a relatively short sentence thnt the indo:e intends 
to be served in full and the relatively long sentence of which the judge 
intends the defendant to serve only a small percentage. 'With little 01' 

no explanation by the judge of the reasons for the sentence, the Pnrole 
Oommission has no choice but to treat equally two defendants who 
appear to the Commission to be equal. . 

It appears that the problem of different parts of the criminal justice 
system working at cross-purposes may be getting worse. Some judges 
deliberately sentence defendants to terms of imprisonment that fall 
within '01' below the parole guidelines.39 The Parole Commission is 
then left to set a presumptive release date equal to the statutory date 
for expiration of sentence, leaving its function as to more than half 
the defendants technicaHy within its jurisdiction virtually meaning
Jess. 'While imposing- sentences within the parole guidelines range has 
the useful result of avoiding sentencing disparity from the outset 
rather than waiting for the Parole Commission to correct it, it also 
leaves the judges in the position of second guessing the Parole Com
miSSIon so the Commission cannot second guess them. 

C. SENTENCING PROVISIONS IN THE CODE 

1. Oomprelw11,siveness and OO11.sistenql 
The Code contains for the first time a comprehensive statement of 

the Federal law of sentencing. It outlines in one place the purposes 
of sentencing, describes in detail the kinds of sentences that may be 

or United State8 v. Addollizio, supra. note 35. 
38 "Whether wisely or not, Congress has decided that the [Parole] Commission is in the 

best pOSition to determine when release Is anpropriate. and in doln!\' ~o, to modernte the 
disparities in the sentencing practices of Individual judges." United StateB v. Addonizio, 
81/PI'a nott' aii. at 813. dting S. ConF. Rppt. 1l4-3flR. 94th ConI! .. 1st Se~s .. fit 16 (1!l75). 

3. ~ee note 14. snnm .. A hout half the nrlsonl'rs within till' i"Tls,llctlon "f t1,1' Paro]p Com
mission are released at the expiration of sentence, less good time, rather than on parole. 
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imposed .to carry out those purposes, and prescribes the factors that 
should be considered in determining what kind of sentence to impose 
in a particular case and the amount or length or conditions of the 
sentence. 

The Code gives congressional recognition to four purposes of sen
tencing: the need to afford adequate deterrence to criminal conduct; 
the need to protect the public from further crimes of the defendant; 
the need to reflect the seriousness of the offense, to promote respect for 
law, and to provide just punishment; and the need to provide the de
fendant with needed educational or vocational training, medical care, 
or other correctional treatment in the most effective manner.40 

The Code specifies that an individual may be sentenced to a term 
of probation, a fine, or a term of imprisonment, or to a combination 
of a fine and probation or a combination of a fine and imprisonment. n 
An organization may be sentenced to a term of probation or a fine, 
or to a combination of these.42 Either an individual or an organiza
tion may be ordered as a part of the sentence to forfeit any interest 
in a racketeering syndicnte,43 to give notice to victims of a fraudulent 
offense,44 or to make restitution to the victim of an offense that causes 
bodily injury, or in the course of which the defendant unlawfully 
obtained, damagrc1, or destroyed 'Property of anothE'l'.45 

The Code creates for the first time a. device by which each offense 
is o:raded according to its relative seriousnE'ss.46 This device is also use
ful in defining the attributes of the sentence for eruch grade of 
offense. It is used to define in a comprehensive manner the maximulll 
terms of imprisonment, maximum fines, maximum terms of probatIOn 
and maximum trl'ms of post-relrase Sllpel'vision 'ror raeh grade of 
offense. The result is a consistent pattern of maximum sentences for 
ermally srrious offenses instead of the current almost random maxi
mum sentences caused by the piecemeal approach to creation of Fed
eral criminal laws in the past.47 

Rather than providing specialized sentencing statutes that cover a 
nano,,· elpss of offrnrlers wjthont regard to the'fact that a given of
fender mio'ht fall within the classes covered by more than one such stat
ute, t~e Code cr.eates a sentencing guidelines system that will be able to 
treat 111 a conSIstent manner all classes of offenses committed by all 
cate.rrories of offendel's.48 The sentencing guidelines will recommend 
to the sentencing judge an appropriate kind and rano-e of sentence 
for a given category of offense committed by a given c~tegory of of
fe!ldel'. The guidelines :will be supplemente(~ by policy statements that 
w~ll !lelc1rrss s~1Ch questIons as: ~he app,ropnate 11se of the sanctions of 
cl'lmmal forfeIture, order of notIce to vlctIms, and order of restitution' 
and the l~se conditions ?f prol;>ati?n and post-~'elease supervisi~n. Th~ 
f<?l'mulahon of sentencmg gUlelel.me~ and polIcy statements WIn pro
vlele a~ unprecedented opportumty m the Federal system to look at 
sentenclllg pattel'lls as a whole to assure that sentences imposed are 

,. Sections 101(b) and 2003(a) (2). 
<1 Section 2001 (b). 
42 Section 2001(c). 
'" Section 2004 . 
.. Section 2005. 
'" Section 2006 . 
.. See section 2301 (b). 
47 Compare section 1731 and the statutes cited in note 4. supra. 
'" See proposed 28 U.S.C. 991(b) nnd 994(a); section 2003(b). 
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consistent with the purposes of sentencing. At the same time, the use 
of sentencing guidelines and policy statements will assure that each 
sentence is fair as compared to all other sentences. 

The sentencing guidelines system will not remove the judge's sen
tencing discretion. Instead, it will guide the judge in making his deci
sion as to the appropriate sentence. If the judge finds that an aggra
vn.tinQ; Or mitignting circumstance is present in the case that was not 
adequately considered in the formulation of the guidelines and that 
should result in a sentence different from that recommended in the 
guidelines, the judge may sentence the defendant outside the guide
lines 49 A sentence that is above the guidelines may be appealed by the 
defendant; 50 a sentence below the guidelines may be appealed by the 
government. 51 The case law that is devr10ned from these appeals may, 
in turn, be used to further refine the guidelines. 
f3. i1sS1tring jcci:rness in sentencing 

A primary goal of the sentencing reform measures is the elimina
tion of unwarranted sentencing disparity.52 The Parole Commission's 
efforts to alleviate disparity come too late in the process to achieve 
this goal. 

One of the ml1in benefits of the sentencing guidelines system dis
cussed earlier is that it can achieve the purpose of eliminating dis
parity in sentences that is not justified by differences among offenses 
and offenders. The 'Code requires the judge, before imposing sen
tence, to ()onsider the history and cllaracterlstics of the offender, the 
nature and circumstances of the offense, and the purposes of sen
tencing.53 He is then to determine which sentencing guidelines and 
policy statements apply to the case. He may either decide that the 
guideline recommendation reflects the ,offense and offender character
istics that should affect the sentence and impose sentence according 
to the guidelines recommendation, or conclude that the guidelines fail 
to adequately reflect an aggravating or mitigating circumstance that 
should affect the sentence and impose sentence outside the guide
lines.54 A sentence outside the guidelines is appealable, with the appel
late court directed to determine whether the sentence is reasonable. 55 

Thus, the Code assures that the majority of cases will result in sen
tences within the guidelines range, while sentences outside the guide
lines will be imposed only in appropriate cases. 

The Committee does not intend that the guidelines be imposed in a 
mechanistic fashion. It believes that the sentencing judge has an obli
gation to consid:-r all the factors in a case and to impose sentences 
outside the guidelines in an appropriate case. The purpose of the 
sentencing guidelines is to provide a structure for evaluating the fair
ness and appropriateness of the sentence for an individual offender as 
compared to similarly situatecl offenders, not to eliminate the imposi
tion of thoughtful individualized sentences. Indeed, the use of sentenc
ing guidelines will actually enhance the individualization of sentences 

,. f'!ectlon 200::l(b). 
60 j::ect1o/1 ::1725 (oJ. 
6, Section 3725 (h). 
52 See propo-ed 28 U.S.C. !J91(b) (2) ; section 2003(0) (6). 
53 SectIon 200::\ . 
.. f'!pctlon 200::l(b). 
". Section 3725. 

-- -----------------------------------------------------------~ 
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as compared to current law. The sentence now imposed too frequently 
depends on the identity of the sentencing judge. Under a sentencing 
guidelines system, the sentence will depend on a comprehensive exami
nation of the characteristics of the particular offense and the parti
cular offender and a comparison of those characteristics to the 
characteristics of similar offenses and offenders to determine whether 
they should result in the same or a different sentence. 

The Parole Commission has argued that it should be given the 
function under the Code of determining the appropriate length of a 
term of imprisonment pursuant to guidelines after the sentencing 
judge has decided that a particular defendant should serve a term of 

. imprisonment. 56 It bases this belief on the argument that a sman 
collegial body will be better able to achieve the goal of elimination of 
unwarranted sentencing disparity. The Committee strongly disagrees 
with the view of the Pai'ole Commission. Such a proposal is entirely at 
odds with the whole concept of the proposed guidelines system, and 
harks back to a thoroughly discredited philosophy and procedure.57 

r;o Hearings, pp. 9020-28 . 
• , The Commlttee's view that parole s1101l1rl bc abolished in the context of a comnletely 

restructured guidelines sentencing system is consistent with the general sentencing 
philosophy expressed ·by numerous commentators on the current sentencing process. See 
e.g., P. O'Donnell, d. Churgin, and D. Curtis, 7'oward a JUBt and Effective SentenCing 
Sy8tem: Agenda Jar Legi8lative Reform, pp. 13, 14, 28, 56 (New Yorlt 1977) (the study 
on which t. e senten"ing rrovlsions in S. 172!l. as renorte'l, are largel~' l'aseil) (" ... rO]ur 
decision to recommend a guideline approach for sentencing requires abolition of parole, at 
least as that process has been administered in the past") ; Kennedy. Towanl a New 
SY8tem ot Oriminal Sentencing: Law with Order, 16 Am. Cr. L. Rev. 3il3 (Spring 1979) ; 
Frankel. Panel on Sentencing' ProvisionB ·in the Prop08ed Federal Oode, 80 F.R.D. 151, 
153 (1979; panel held December 28, 1977) ("Let the Judges judge and be accountable. The 
idea of a parole board or commission serving in effect to review the judges was not sound 
when it was more or less coYert; it does not improve as an express proposition.") ; New
man, A Better Way to Sentence OriminalB, 63 A.B.A.d. 1563, 1566 (No\'cmber 1977 ("By 
rating cases according to offense severity and offender backgrounds only and abandon
ing any pretense of being able to perform the impossible task of determining when a 
prisoner has been 'rehabilltated,' the parole commission has demonstrated abundantly that 
it can now go out of business.") ; :Morris, Towarcl Prinaipled Sentencing, 37 Md. L. Rev. 
276 (1977) ; Sl,rivseth, Abolishing Parole: AB81wing Fai1'1!eS8 and Oertainty in SMtellcillg, 
7 Hofstra L. Rev. 281, 313 (1979) ; van den Haag, Punitive Sentences, 7 Hofstra L. Rev. 
123. 13r; (lU78) : \;el1ego. /l01 riherver. anel .ac SOli. Pal'ole ileleaso J cfisiolllllfl'/:i1Ig anrl ti,e 
Scntcnaing Proce8s, 84 Yale L.J. 897 (March 1975) (" ... [T]he Parole Board can mal,e 
no greater contribution than can the judiciary in fairly effectuating the goals of punish
ment or reducing the most serious sentencing disllarity."); Pierce, RehalJilritation in 
Oorreotion8: A ReasBes8ment, 38 Fed. Pro!Jation 14-19 (1974); Fairbanks, Pal'ole-A 
Fllnction of the Jlldiciaryf., 27 OIda. L. Rev. 657 (1974) (" ... [PJarole boards do not 
have information reasonal:ly related to prediction, they have no apparent predictive 
skills, they are not e\'en the putative experts, the entire busIness of pre!llcting reci<1ivism 
e\'en by so-called experts is so dubious that it can hardly stand as a rationale for the 
dicretionary release asuect of parole .... The case for the abolishment of parole Is not 
as radicnl or as clifficnlt as might first o.ppenr. HaYing shown parole to be ineffective, and 
not likely to improye; and having also sliown that in terms of what parole !lctually does 
it is dllpIicath'e .... " ; ·McAnany. Merritt. and Tromnnhauser. Illinois Recon .. iders Flat 
7'i11le: An AnalYBiB 01 the Impact 01 the JU8tice Model, 52 Chicago-Kent L. Rev. 640 (H)76) ; 
T. Stanly, 7'ris'lIer8 tlmong Us: TlIe Problplll of Pa"ole, pp. 87-79 (Washington, D.C. 1976) ; 
N. Morris, The Future of Impri80nment (Chicago, 1974). 

A Humber of wltnesse8 nt t e Co' unitt ee hellringb On the Corle also expressecl a sentencing 
philosonh~' consistent wIth the aholitlon of "nrolp in the eon'ext of· c0111111'e" ensh'p se'lte'lp
inl! reform. Ree. P.g .. Henrinl!s, pn. 8!1!l5-!1f1 (Testimony of A Horney' General Griffin B. 
Bell) ; pp. 9008-09 (Stateme!lt of Ronald L. Gainer) ; P. 8961 (Testimony of former Judge 
Harold Tyler; "[I]t the [Sentencing] Commission worl,s well there would then he no need 
of parole commissions as we now know them .... ") ; p. 8973 (Testimony of Jude;e 1I10rri8 
Ln~ker; "I do believe that history is showing that parole as nn institution is an idea "'hose 
time may he past."): p. !l127 (Statement of Kny HarrIs: "NlIIPC [the Nntional Moratorium 
on Prison Construction] favors in principle the abolltlon of parole, bnt belleyes thllt parole 
abolition should not be attempted in Isolation from ·oth~r major criminal jURtlce s~'stem 
changes .... [W] e believe that the parole system is fatally flawed concentu!lllv, based 
aR it iR on prediction of futnre individual conduct. Parole hAS often served to increase, 
rather than decrease, arbitrary and inequitable treatment of prisoners."). 

The House Judiciory Subcommitt.·/j on Criminal JURtice in the course of its conRidpra
tion of a revised Federal Criminal Code, has nlso received testimony nnd letters In support 
of parole abolition. Former dudge Harold Tyler testified before the Subcommittee on 

(Continued) 
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Moreover, it has several practical deficiencies that would result in 
continuing some of the unfairness and uncertainty in the current sys
tem. First, it \Vould delay the setting of the term of imprisonment, 
perhaps for a few months, leaving the defendant and the public in 
doubt as to the defendant's sentence. 

Second, it would draw an artificial line between imprisomnent and 
probation, forcing the sentencing guidelines system and the judges to 
formulate sentencing policy that assnmes that a term or imprisonment, 
no matter how brief, is necessarily a more stringent sentence than a 
term or vrobation with restrictive conditions and a heavy fine: Such an 
assumptlOn would be a roadblock to the development or sensIble com
prehensive sentencing policy. 

Third, it would continue the current law problem that actual terms 
of imprisonment are determined in private rather than public 
proceedings. 

Fourth, it would assume that judges have no experience with sen
tencing guidelines even though they have been evaluatin,e: the potential 
impact of current parole guidelines on the sentences they impose at 
least since July 1, 1978, and will have gained training and further ex
perience by the time the sentencing guidelines system goes into effect. 

Fifth, it would take from the judges an essential part of the judicial 
function of imposing sentence. The better view is that sentencing 
SllOUlc1 be solely within the province or the judiciary, since vesting the . 
power to review judicially imposecl sentences in a parole board would 
seriously undermine the 'operation or the new sentencing guidelines, 
improperly intrude into the judiciary's rea1m, and perpetuate at least 
the appearance of the discredited rehabilitative mode1. Indeed, it is 
arguable that the Parole Commission, by having its decisions based on 
factors Imown at the time of sentencing; rather than factors not known 
at that time, has already usurped a function of the judiciary. 

Sixth, the ar-gument that the Parole Commission, whose initial de
cisions are made by more than thirty hearing examiners, not by the 
nine Commissioners, is a "small collegial body" is debatable. It seems 
unlikely that more than 40 people making administrative decisions 
would result in substantially less inconsistency than a few hundred 
people making indicia 1 deciflions, after hraring ar.o.:umentB presented by 
coum:el ror both sides, which ure snbiect to apPl.'llate l'l'view by I.'leven 
courts of appeal sitting in panels and, ultimately, bya single Supreme 
Court. 

Seventh, under the Parole Commission's proposal the procedures 
for review of a sentence outside the guidelines-for example, when 

(Continued) 
October 11, 1979. that the prop oRal to retAin the Parole Commi~siou for five years under 
conslderntlon by the Subcommittee. was "extr~mely llUwl.e" for se,'eral reaRons: first. 
"It will be Impo~slble to understand or know whether judges in fact were Rentenclnl; ltD 
offender to tbe amount of time they actually Intended or to twice thc time theY IntcnMd 
In anticipation that the Parole Commission would In'ant one·half parole" : second, there "I. 
the lIkellhood thnt there would be confusion and unfairness to sentenced olfenc1ers and to 
the public at large"; third, "It seems to me that continuing the l'arole Commission is reolly 
unnecessary In order, , . to denl with thnt orco"lonal cnse where. In a determlnnnt Sl'n· 
tenclu~ scheme, an offender receives a sentence which turns out to be manifestly unfair or 
'wron/:', particularly In light of post-sentence developments" and that there nre alternntl"e 
methods for solvln/: this nroblem, See also, letter of Harvey A. Silver/:)ate, a member of th~ 
Executive BOllrd of the lIfllssachnsetts Chapter of the American Civil LlbertlpR Union. to 
Congressman Robert F, Drinan, Chairman, Subcommittee on Criminal .TusticP, HouRP Com
mittee on the .Tudiclary, dllted Oetober 4, 1979, suggestln~ IIbol\tion of 11l1Tole: amI )pttl'r 
from Circuit ;rud/:e ,Ton 0, Newman, United States Court of Appeals for the Second Circuit. 
to Congressman Drlnfln, dated September 14. 1970. opposing even the temporary retention 
of tlle Parole Commission In a sentencing guidelines system and suggesting possible "safety 
l'ah-es" In the unusnal case in which one is needed, ' 
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both a term of imprisonment and a fine outside the guidelines is im
posed-would be virtually unworkable. Apparently, the fine level 
would be reviewecl. publicly in the courts of appeal while the term .of 
imprisonment would be reviewed privately by the Parole Comnns
sion. 

Finally, the Parole Oommission might be basing decisions on a 
different sentencing philosophy than is reflected in the sentencing 
guidelines. This would be P3pecially troubling if the Parole Oommis
sion were to issue its own guidelines for lengths of prison terms rather 
than rely on guidelines promulgated by the Sentencing Oommission. 

The Oommittee believes that there may be unusual cases in which an 
eventual reduction in the length of a term of imprisonment is justified 
by changed circumstances. These would include cases of severe illness, 
cases in which extraordinary and compelling circumstances justify a 
reduction of an unusually long sentence, and some cases in which the 
sentencing guidelines for the offense of which the defender was con
victed have been amended to provide a shorter term of imprisonment. 
The Oommittee believes, however, that it is unnecessary to continue 
the existence of the expensive and cumbersome Parole Oommission to 
deal with the relatively small number of cases in which there is justi
fication for reducing a term of imprisonment. The bill, as reported, 
provides instead in section 2302( c) for court consideration of the 
question whether there is justification for reducing a term of imprison
ment in situations such as those described. 
3. 0 e'l'tainty in release elate 

Under the Oode, the sentence imposed by the judge will be the sen
tence actually served. A sentence to a term of imprIsonment that ex
ceeds one year may be adjusted at the end of each year by 36 days for 
compliance with institutIOnal regulations, with no adjustment or !1 
smaller adjustment of the-sentence for less than satisfactory compli
ance with the rules. 58 Once this creclit has been givpn by the Bureau o.f 
Prisons, it cannot be withdrawn, nor may credit that has been denied 
later be granted. The prisoner, the public, and corrections officials will 
he certain at all times how long the prison term will be and of the con
Requences to that sentence of causing institutional discipline problems. 

The Parole Oommission will have no jurisdiction over offenders Ren
tencecl under the guidelines sentencing system. 59 The Oommittee be
lieves that, in a guidelines sentencing system, no useful purpose will 
be served by continuing the Oommission. Prison sentences imposed will 
represent the actual time to be served by the prisoner, and, on the 
average, pr~son .sentences imposed will be approximately the length 
of terms of ImprIsonment actually served under current law. Prisoners, 
and the public, will know when offenders will be released from prison. 
Prisoner morale will improve with uncertainties as to r(llp!1:::e dntes 
removed. aD Public respect for the law will grow when the public knows 
that the sentence announced in a particular case represents the real 

,,s Recti on 3824 (1J) • 
r.. Under se~tion 1!l4(h) of the reported hill. the Parolp Commission will remnln In 

cxlstencp for 5 yenrs nfter thc sentencing gnldellnes go Into e1l'ect to set release dates for 
,dRoners sentenced teror~ thnt date. At the end of that period the Parole Commission will 
set final release dater,( for aU prisoners still in its jurisdiction . 

•• Thp ofllclnl rPI10l't On thp Attipn rlotR Indicates that uncertainty In release dates wn. 
a major cause of the riots. New York Special Commission on Attica, Attica (1972) cited 
in Von TIirsh. ])oilll1 JU8tice: The Ohoice of Punishments, nt p. 31, n. 11. See also HCllr
Ings. p. 8881. 
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sentence rather than one subject to constant adjustment by the Parole 
Commission. 

The other purposes served in current law by the parole release mt'cha
nism will be better achieved under the Code than they can be under 
the current system. First, as already discussed, the sente~cing ~uide
lines system is better able than the parole system to aclneve Tau'ness 
and certainty in sentencing. 

Second the Code requires that the judge decide, based on factors 
known at the time of sentencing, whether a defendant who is. s~n
tenced to a term of imprisonment will need post-release superv1SlOn 
and what the conditions of that release should be.61 Under current 
law, a prisoner is placed on parole supervision if he is released on 
parole more than 180 days before expiration of sentence.62 This does 
not assure that the prisoner who will need post-release supervisi~n will 
receive it, nor does it assure that probation system resources WIll not 
be wasted on providing supervisory services to releasees who do not 
need them. 

Third, because of the increased certainty of release dates, the Code 
should enhance rehabilitation efforts in prison because prison officials 
will be able to work with prisoners to develop realistic work programs 
and goals within the context of a set term of imprisonment. It is 
ina1?propriate to detain a defendant for an indefinite period until 
he 1S supposedly rehabilitated. No one knows when or whether a 
prisoner has been rehabilitated, and it is unfair to base the length of 
a prison term on such a determination. As N orval Morris has illus
trated, parole boards are not able to predict with any degree of cer
tainty which prisoners are likely to be "good" reh'ase risks and which 
are not.63 Indeed, such determination seems especially suspect when 
made on the basis of how a prisoner responds to prison rehabilitative 
programs. 

Fourth, the Code provides improved mechanisms over the parole 
system for dealing with institution discipline problems. Credit toward 
service of a term of imprisonment will continue to be given for satis
factory institutional behavior,64 but it will not be subject to constant 
adjustment by prison officials, nor will an agency such as the Parole 
Commission be able to step in and second-guess the determination of 
prison officials as to the effect that disciplinary problems should have 
on the release date. The certainty that prisoners will have that their 
prison behavior has a direct effect on their release date should serve 
to improve prison discipline by making the earning of full credit 
toward early release a goal that can be set by every prisoner for him
s~lf .. It. should be noted that prisons officials now rely on a munber of 
cl!sc?-l?hnary measures, ~uch as. changing institutions or privileges, in 
~dd~tlOl~ to the cUl'~'ent meffectIve good time allowances, to effect good 
mstItutlOnal behavIOr. 65 

Finally, the Bureau of Prisons under the Code is required to assure 
to the extent practicable, that the last ten percent of a prison term i~ 

D1 Section 230!'!. 
.. 18 U.S.C. 4164 nnd 4205. 
63 See. e.g., N. Morris, The Future Of Imprisonment, pp 31-34 (1974) 
.. Reetlon 3824(b). " 
.5 See Hearings, pp. 212-13. 

-----------------------------
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spent "under conditions that will afford the prisoner a reasonable op
portunity to adjust to and prepare for his re-entry into the commu
nity." 56 It is unnecessary to continue the parole system to carry out this 
purpose. In fact, since under the current system fewer than half the 
persons released after serving terms of imprisonment in excess of 
one year are supervised following release, this mechanism camlOt be 
relied on for transition services when they are needed, and the Bureau 
of Prisons has instituted a program in which transition services are 
made available to many prisoners while they are still serving their 
sentences. 
4. Availability of sentencing optiO'M 

The comprehensive sentencing provisions of the 'Code provide a 
full range of sentencing options. The Sentencing Commission in 
promulgating guidelines and the sentencing judge in imposing sen
tence may fashIOn a sentence that suits the characteristics of each of
fense and offender. 

As noted earlier, the only type of sentence for which current Jaw 
provides a full range of options under current law is the term of im
prisonment. This probably results in too much reliance on terms of 
imprisonment when other types of sentences would serve the purposes 
of sentencing equally well without the degree of restriction on liberty 
that results from imprisonment. 

Under the .code, maximum fines have been substantially increased 
from current law.67 This will permit the imposition of a substantial 
fine in lieu of some or all of a prison term in appropriate cases. 

The Code treats probation as a form of sentence with conditions,5B 
rather than as a deferral of imposition or executi<m of a sentence. This 
in turn permits the fashioning of conditions of probation that may in 
many cases make probation a useful alternative to a term of imprison
ment. A full range of possible probation conditions is suggested in the 
Code to encourage the sentencing judge to consider whether a proba
tionary term appropriate to the offense and offender could be im
posed.59 For example, the Code permits the requirement that nights or 
weekends be spent in a penal or correctional facility as a condition 
of probation. It encoura,ges the continued experimentation with com- , 
munity service as a condition of probation. It permits conditions de
signed to prevent the recurrence of an offense committed because of 
the nature of the work performed by the defendant. It continues the 
ability to impose a fine or an order to make restitution as a condition 
of nrolwtion. 

The Code adds two new sanctions that may be imposed in addition 
to a sentence to a term of probation or impri'sonment or to pay a fine. 
The first permits the judge to order that a defendant convicted of an 
offense involving fraud or other intentionally deceptive practices O'ive 
reasonable notice and explanation of the conviction to the victim~ of 
the offense so that they may seek appropriate civil redress.70 The 
second permits the judge to order a defendant found guilty of an 

"" Section 3824 (c) , 
61 S~rtlon 2"01 Ih \, 
63 Se\O Sections 2001(b) and (c) and 2101. 
60 ~e('"Cion 2103. 
70 Section 2005. 
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offense that caused bodily injury or property damage, destruction, or 
loss to make restitution to the victim.71 

5. Oonsistenoy of purpose 
For the first time, the Federal sentencing law will assure that the 

Federal criminal justice system will function with a consistent sen
tencing philosophy and that each part of the system will know the 
purposes intended to be achieved by the sentence in each particular 
case. ' 

As previously noted, the Code itse1£ sets forth the four basic pur
poses of criminal sanctions,12 It requires that the Sentencin~ Com
mission consider these purposes in developing sentencing gUIdelines 
!tn~l poli~y statements 73 and that the sentencing judge consider them 
ill lmposmg sentence.74 

The Code requires that the sentencing judge announce how the 
guidelines apply to each defendant 76 and state his reasons for the 
sentence imposed.76 The judge is also required to state the reason for 
imposing sentence at a particular point within the guidelines or, if 
the sentence is outside the guidelines, specific reasons for imposing a 
sentence of a different kind or length than recommended in the 
gui c1elines.77 

The statement of reasons can be used by each part of the Federal 
criminal justice system charged with reviewing or implementing a 
sentence. It will assist the appellate courts in reviewing the reason
ableneFs of a sentence outside the guidelines. It. will also assist the 
appelJate courts in determining whether it is desirable to grant a 
petition to review a sentence that was imposed within the guidelines 
that a party alleges represents an incorrect application of the guide
lines, and in reviewing such application if the petition is granted. 
The statement of reasons can be used by the probation or prison officials 
in working with the convict!:'d defendant toward the goals the judge 
honed the sentence would achieve. 

Finally, the abolition of the Parole Commission will e1iminate the 
second-guessing of the judge's sentencing by the Parole Commission 
and will obviate the need for the judge to attempt to guess how the 
sentence he imposes may be altered by the Parole Commission. 
G.lIfisce71aneous oriticisms 

In an undertaking of this magnitude one expects criticism. Perhaps 
the most prevalE'nt 'criticism concerns the fear thnt any move toward 
detel'minnte sent!:'ncing would result in subshmtiallv longer terms of 
imprisonment than are imposed today. ComplE'menting this argnment 
is the view that availahle prison capacity will be unable, to meet the 
flood of new nrisoners likely to enter our prison system. 

A comnrehensive sentencing studv. recently completpd bv thp, Li
hmrv 0-[ CongrE'ss, indicatE'S thnt such rc-ars are not wpll founded in 
the context or the reportpc1 hill's flPlwonr>h.78 Tn Hlclition. thf> hm 
rel1uires that the Commission, in promulgating its guidelines, take into 

11 ~pptlon 20011. 
l' Rpptlon~ 101 (h\ nnil 2(1011(nl (2). 
13 Proposp!! 2R U.S.C. 991(b) nnd 994(0) and (e) • 
.. I';pcHon 2003(0) (2). 
"" Tlro"lose!l "Rille :12(0) (1). F.R.Crlm,P, 
10 i'lpctlon 200:Hc). 
11 T~ 

78 Llbrnry of CongreR. Congressional Rpsenrch Servlre. ~entpnclng provisions of mnjor 
criminal code reform legisla!'ion of the 95th Congress: Possible impact on sentence length 
and time served in prison (November 17, 1978). 
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account not only the average sentence currently being imposed but 
the averaO'e length of time currently being served in prisons where 
imprison~ent terms are imposed.79 The bill also directs the Commis
sion, in promulgating its guidelines, to take into account: 

the nature and capacity of the penaL correctional, and other 
facilities and services available in order not only to assure 
that the most appropriate facilities and services are utilized 
to fulfill the applicable purposes out al80 to assure that the 
available capacities of such facilities and services will not be 
excee:led.80 (Italic added.) 

Even in the unlikely event that the Commission ignored its statu
tory mandate, whatever guidelines the Commission promulgated, 
Congress would have an opportunity to review them carefully; to assess 
their potential impact; and, if necessary, to revise or reject them.81 

Congress has delegated authority to the Commission t<;> promulgate the 
guidelines but has reserved the ultimate power either to accept, amend, 
or reject the finished product through the enactment of legislation. 

Some have questioned the idea of a Commission promulgating the 
guidelines rather than the Congress. These critics view the Commis
sion idea as an abdication of Congressional responsibility. The Com
mittee, however, views the Commission as a major asset of the bill. 
Congress historically has delegated authority to a host of administra
tive agencies 82 where the task involves complex issues requiring con
tinuous monitoring and fine tuning by experts in the field. The Com
mittee believes the creation of sentencing guidelines contemplated 
under this bill similarly requires expert attention. 

Other critics lament that the bill lacks a general presumption in 
favor of alternatives to imprisonment. They point out the correctional 

7. Propospd 28 U.S.C. !l!l4 (n. 
8. Proposed 28 U.S.C. 994(g). Amon):! other features of the hill that statutorily enconrnge 

or mandate ameliorati~e sentencing nractices nre nronosed 28 U.S.C. 994(1) (directing the 
Sentencing Commission to insure that the ):!uidpline~ reflect the appronrlatenes~ of n 
sentence other than imprisonment for a first ofl'ender who hns not been convicted of a crime 
of violence or otherwl!;e serious offense) ; pronosed 28 U.S.C. 994(j) (Inappropriateness of 
hnpri·onment for rehabilitative purposeA) : proposed 28 U.S.C. 9!l4 (v) nnn propospd 18 
U.S.C. 2304 (Umits on consecutive sentences) : proposed 18 U.S.C. 2R02(c) (2) (nermittlng 
court review of a sentence to a term of imnrisonmpnt thnt excepds fI"e venrs to determine 
nfter at least five yenrs of the term have been served, whether extraol'din'ary anel compelling 
rensons. or the npprl to nvoi<1 nnwql'rontp,l ilisnarltv. rall fol' a red,'rtinn of tllP spntpnre) : 
pronosed 18 U.S.C. 2:!02(c) (3) (permitting conrt revll'w of a sentence imposed for an 
ofl'ense for which sentenring /!uidellnes were later renucpd to dl'termlne whether the 
sentence should be reduced in lI.ght of pollry stateml'nts of the Sentencing Commission). 
Also. th~ drafting technique uspd In the bill of separating the erhninal conduct from the 
:lurl~dlctlonal elempnts of the ofi'ensp. In many case. drastically will rpdnce exnoonrp to 
mnltlnle ronrt Indictments ns compared to current lnw. For examnle, every mallInn.: In a 
mail fraud scheme under cnrrPnt low Is IL spnarnte indlctahle ofl'ense whrrpns a rnall fraurl 
Indictment uneler the reported hill would involve only offense (scheme to defrlLud). A 
similar r~c1uctlon occurs whpre the snme conduct under current law i. roypreel bv several 
Fecleral mterests, e.g., theft of government property from a post office located on an 
nr"'"'IV hnsp. 

81 Spc. la4(IL)(1 \ (0.) Iii.') of S. 1722. as rpnorted. and pronosed 28 U.S.C. !l!)4101. This 
nolnt Is oftpn o"prlookpd many diseusslon of the !!1lldpllnps. It is trne that f'onrrre.s wonld 
rlelegatp tqp. n1}thorlty to nromnlrrate ):!u1dpllneQ to a Commission; hllt. ns with thp j1'prleral 
Rll]PS of Crlmmal Procpdure And the )<'pdpral Rll1ps of ]1J"h'lenrp. f'onrrrpss W0111d ho,'p nn 
onportnnlty to re,'lpw the rrnirlplInps. Thp Initlnl gnlrjpllnPR could he chnno:pd hv pnArtlno.: 
legislation within tweh'e months after thf' CommisSion renorts them. wllich amendmpnts to 
the guidelines could be dlsanproved by resolution of one House of Congress ,,·\thln 180 
da::s of thf'lr sl1hmisoion to the Conllress. < 

·8pe. e./! .. Hi U.S,C. 41 lestRhll~lllng the Fpdpr"l Trnt1e Cnmmlsslon) . Hi nRc 7Hd 
F(creatlng the Securities unrl ]1Jxchange Commission) . 47 U.S.C. 151 (est~blls'hing the 

ederal Communications Commission). ' 
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system has largely failed and that archaic and decrepit prisons hardly 
hold out much hope for turning the criminal away from a life of crime. 
Still other critics fault the bill for failing to create a presumption for 
lengthy imprisonment-mandatory minimum sentences-in a wide 
variety of felonies, pointing out that probation and short prison sen~ 
tences have failed to provide needed deterrence and incapacitation. 
Oongress has engaged in almost a decade of debate over whether there 
should be a general presumption for or against imprisonment.sa S. 172-2 
facilitates an end-run around this ultimately fruitless debate by estab
lishing a completely new sentencing system in which general presump~ 
tions are absent. Instead, speciftc guidelines guarantee more individual 
consideration in each case. There are two exceptions to this rule: the 
bill requires the Oommission to promulgate guidelines which provide 
a substantial term of imprisonment for categories of offenders who 
are, in effect, professional or career criminals,84 and it mandates that 
the Commission's guidelines r-efiect alternatives to imprisonment for 
most first offenders who have not committed a violent or otherwise 
serious offense.85 

Another frequent criticism leveled at S. 1722 is that it should not 
provide the government with the power to appeal a sentence. If the 
reforms are to be effective in reducing unwarranted sentencing dis
parity and achieving overall fairness, however, there must be some 
mechanism to appeal on behalf of the public those sentences which 
fan below the applicable guideline.s6 If the defendant alone could ap
peal, there woulCi be no effective opportunity for the reviewing courts 
to correct an injustice arising from a sentence that is patently too 
lenient. Appellate review for the defendant alone would not be an effec
tive weapon to fight disparity, since the appellate court could reduce 
excessive sentences but not raise inadequate ones. The effort to achieve 
greater uniformity, therefore, might unintentionally result in a grad
ual scaling down of sentences to the level of the more lenient ones. 

D. CONCLUSION 

The shameful disparity in criminal sentences is a major flaw in the 
existing criminal justice system, and makes it clear that the system is 
rjpe fo: refo~m. Correcting our arbitrary and capricious method of 
sentencIng WIll not be a panacea for all of the problems which con
front the administration of criminal justice, but it will constitute a 
si~ifirant step forward. 

The bill, as reported, meets the critical challenge of sentencing re
form. The bill's sweeping provisions are designed to structure judicial 
sentencing discretion, eHminate indeterminate sentence, phase out 
parole release, and make criminal sentencing fairer and more certain. 
The cutrent effort constitutes the most important attempt in two 
hundred years to reform and streamline the manner in which we sen
tence con,rjcted offenders. The Oommittee believes that the bill repre
sents a major breakthrough in this area. 

8.' R~!, Ffrnnn":.. 'Pnrts T-VV (1!l71-1979). 
/U Pronnsed 21': TT.R.C. 1l!l4Ih). 
B5 Prono~ed 21': U.S.C. !l!l4 (11. 
56 The C"mmlttee reiepts the argllm~nt that gO'l"ernm~nt annen1 of a sentence would he 

unconstitutional under the double jeopardy nrov;slon of/the Constitution. See discussion 
with respect to section 3725 (Review of a Sentence). 



OHAPTER 20.-GENERAL PROVISIONS 

(Sections 2001-2009) 

Section 2001. 

This chapter contains general provisions relating to the types of 
sentences that can be imposed on individuals and on organizations, 
and to the considerations that should go into the determination of 
an appropriate sentence. Section 2001 lists the types of sentences that 
may be imposed upon a defendant who has been found guilty of an 
offense. Section 2002 contains the requirements for presentence investi
gations and reports. Section 2003 lists the factors to be considered 
by a sentencing judge in imposing sent.ence, and sets forth the require
ment that the judge state reasons for a particular sent.ence. Sections 
2004 through 2006 describe the collateral sentences of an order 0:£ 
criminal forfeiture) an order of notice to victims of a fraudulent 
offense, and an order of restitution. Sections 2007 and 2008 refer to 
other provisions of the proposed Code and the Federal Rules of Ap
rellate Procedure relating to appellate review and implementation of 
sentences. Section 2009 classifies offenses described outside title 18 
according to the grading system in section 2301. 

SECTION 2001. AUTHORIZED SENTENCES 

1. In General 
Section 2001 outlines the authorized sentences for defendants found 

guilty of Federal offenses. It requires that each Federal offender be 
sentenced in accord with the provisions of chapter 20 in order to 
achieve the general purposes of sentencing. It lists separately the kinds 
of sentences that may be imposed on individuals and on organizations, 
and the possible combinations of kinds of sentences that may be 
imposed. 
~. Present Federal La'w 

Section 2001 has no direct counterpart in current law. Generally, 
each statute in current law that defines a criminal offense specifies 
the maximum term of imprisonment or the maximum fine, or both, 
that may be imposed upon a defendant found guilty of violating the 
statute. A few statutes also specify minimum sentences that must be 
imposed.1 Ourrent law rarely specifies different sentences for indi
viduals than for organizations and thus fails to recognize the usual 
differencps in the financial resources of the two categories of defend
ants 0.' the potential for substantial financial harm to the victims or 
substa atial financial gain to an organization that may be derived from 
certain kinds of organizational offenses, such as fraud, or to provide 

1l\Iost stntutes that specify minimum sentences do not create mandatory minimum sen
tences of confinement. since they do not preclurle the suspension of sente';lce. or the plnce
ment of the defendant on probation or parole. Compare the apparent mannntory minimum 
sentence applicable to u first off~nse under 18 U.S.C. 924(c) with the maudatory minimum 
sentence applicable to a second offense under the same provision. 

(933) 
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for organizations a substitute for imprisonment based upon the fact 
that it is obviously impossible to sentence an organization to [I. term of 
imprisonment. 

Current law contains no list of the types of sentences that may be 
imposed on a particular type of defendant. It does contain general 
provisions for suspension of imposition or execution of sentence, other 
than the sentence for an offense punishable by death or life imprison
ment, and for placement of the defendant on probation instead of 
imposing or executing the sentence.2 

Current Federal law contains no general statement of the need for 
a sentence to carry out a particular purpose. It does, however, con
tain several very specialized sentencmg statutes that apply only to 
certain categories of offenders-youth offend9rs,3 young adult offend
ers/ certain ch'ug users and addicts,5 dangerous special offenders,o and 
dangerous special drug offenders 7-that tie their provisions to con
gressional statements that the purpose of the sentence is treatment,S 
treatment and supervi.sion,o or incapacitation.~o 
2. P1'ovisions of the Bill, as Reported 

Subsection (a) provides that a defendant found guilty of any Fed
eral offense shall be sentenced in accordance with the provisions of 
the chapter "so as to achieve the purposes set forth in paragraphs (1) 
through (4) of section 101 (b) to the extent that they are applicable in 
light of all the circumstances of the case." The paragraphs referred to 
set forth the basic purposes of sentencing-deterrence,ll incapacitation, 
just punishment, and rehabilitation.~2 This part of section ~00l, as well 
as similar provisions cross-referenced elsewhere in part III, is de
signed to focus the sentencing process upon the objectives to be 
achieved 'by the Federal criminal justice system, and to encourage the 
employment of probation, of fines, of imprisonment, or of combina
tions thereof in a fashion tailored to achieve these multiple dbjectives. 

'While the bill, as reported, contains a congressional statement of 
four purposes of sentencing, the Committee has not faNored one pur
pose of sentencing over another unless the sentence involves a term of 
imprisonment.~3 ,Vhile some of those who have commented on the pro
posed Code would prefer that one purpose or another be favored over 
the others or, indeed, that some of the listed purposes be deleted from 
the proposed Code altogether 14 the Committee believes that each of 
the four st.a,ted purposes should be considered in imposing sentence in a 

2j ~Tl.1'l C flfliil. 
• Federal youth Corrections Act, chapter 402 of title 18, United States Code. 
418 U.S.C.4~ 6. 
018 U.S.C. 4251 et seq. 
018 u.s.e. 3575 et seq. 
721 U.S.C. 84!l. 
B E.g .• 18 U.S.C. 421() (young adult offenders) and 4253 (certain drug users and addicts). 
018 U.S.C. 5010(b) and (c). 
10 See P.L. 91-452, 84 Stat. 922-23 (Organized Crime Control Act) (Oct. 15, 1970) ; 18 

U.S.C. 3575-78; S. Rept. No. 91-()17, at 83 (1969) ; sec also 21 US.C. 849(f). 
11 The subject of I!eueral deterrence as a baSis for Imprisonment was discussed In Unitell 

States v. F08S. 501 F.2d 522 (1st Cir. 1974). 
1!l Section 2003 (a) contains a more elaborate description of the factors to be considered 

In Imposing a RPntence. 
13 Section 2tl02 (a) provides, however In light of current knowledge that In determin

ing whether to impose a sentence of Imprisonment and In determining the length of a 
term of Irnp"lsonm(>nt, the sentendnt:; jud/!'e should reco/!,ni"e that Impr'sonment Is not 
an appropriate means of promoting correction and rehabilitation." Proposed section 
994(i) of title 28 provides that the sentencing guidelines should reflect the "Inappro
priateness" of using rehabilitation or availability of corrections programs as the basis of 
a term of Imprisonment. 

,. See e.g., Hearings, pp. 8582, 8590, 8874, and 8883. 
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particular ease. The Committee also recognizes that one purpose may 
have more bea,ring on the imposition of sentence in a particular case 
than another purpose has. For example, the purpose of rehabilitation 
may play an important role in a sentence to a term of probation with 
tile condition that the defendant participate in a particular course of 
study, while the purposes of just plUllshment and incapacitation may 
ba importnnt considerations in sentencing a repeated or violent of
rendel' to a, relatively long term of imprisonment. 

Subsecti:'i! (b) of section 2001 specifies that an individual offender 
must (~ither Le placed on probation, fined, or imprisoned as provided in 
the chapters ~overning the imposition of such sentences. It requires the 
imposition of at least One of such sentences.15 It further states that a 
fine may be imposed in addition to any other sentence, as may any of 
the other sanctions authorized by sections 2004, 2005, and 2006. 

Subsection (b) treats a term of probation as a type of sentence, 
rather than as an alternative to imposition or execution of a sentence as 
in current law.16 Subsecton (b) also eliminates the split sentence in 
which a term of imprisonment is followed by a term of probationY 

Subsection (c) requires that an organization that is convicted of u. 
Federal offense be sentenced to a term of probation 18 or to pay a fine, 
or both. At least one of such sentences must be imposed. In addition, an 
organization may, in appropriate case, be made subject to an order 
of criminal forfeiture, an order of notice to victims, or an order of 
restitution. 

S. 1, as introduced in the 93rd Congress, provided, as an equivalent 
to a t~rm of imprisonment for an individual offender, that an organi
zation could be barred from its "right to affect interstate 01' foreign 
commerce" for a period up to the maximum length of time that an in
dividual convicted of an offense of the same seriousness could be 
sentenced to prison.19 Because the Committee was concerned that such 
a provision might too readily be used in an inappropriate case, this 
provision was deleted in the reported version of S. 1437.20 [' ~437 in
stead took the approach that, in an appropriate case, an org' ... lization 
could be barred, as a condition of probation, from engaging in a busi
ness in a particular manner.21 Such a condition of probation would, 
of course,. apply only for the ~uration of the term of probation. Legiti
mate busmess, however, contmued to express concern that the proba
tion condition prohibiting an organization from engaging in a particu
lar business might be misapplied to a business that had committed a 
regulatory offense but that was otherwise a legitimate busir.css. IVhile 
the intent of the Committee had been that the condition barring the 
conducting of a particular business be used only for an organization 

,G The Nath,nnJ Commission's recommendation thnt there be an alternative sentence of 
"unconditional discharge" (Final Report § § 3301, 3105) has not been adopted by the 
Committee. It seems to the Committee tllat it Is both Illo/!,Icnl and unwise to convict a 
defendant of a criminal offense without Imposing any sanction for that misconduct. In a 
compelling case, a similar result can be achleyed b~' imposing a sentence to a term of 
probation without superylslon. See sections 2101 (b) filid ~103. 

10 18 U.S.C. 3651. ~ee dlscllsslon of chapter 21-
17 But see section 2103(b) (111. See dlscnsslon of chapter 21. 
18 A corporation may be plr.ced on prol'atlon under current law. See, e.g., United State8 y. 

A.tlantic Richfield 00.> 465 F.2el 58 (7th Clr. 1972) ; United State8 y. J. O. Ehl'lich 00.> 
IIlG.> 372 F. SuPP. 768 (D. 1\1el. 1974). 

10 Section 1-4A1(c) (11. 
20 See S. Rept. No. 05-605. at 887 (1977). 
nSee 8.1437, section 2103(b) (6). 
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that conducted business in a flagrantly illegal manner, the Committee 
understands the concerns of business that the condition might en
courage misapplication to the economic detriment of the country. The 
Committee also believes that the situation in which an organization 
operates in a totally illegal manner is relatively unusual and occurs 
most frequently in cases where a fraudulent business is controlled by 
one or a few individuals whose organization exists only as a front for 
individuals whose purpose is to defraud the public out of its money. 
Accordingly, this condition of probation has been further modified 
by the Committee so that the language of the condition in the reported 
bill that permits a convicted defendant to be barred from engaging in 
a particular business applies by its terms only to an individual of
fender. In the rare {lase in which an organization operates in a gen
erally illeO'al manner, the sentencing judge can rely on section 2103 
(b) (20), the general authority to set appropriate conditions of proba
tion, and can bar an individual offender, SllCh as an officer 01' even sole 
proprietor of a fraudulent business, from engaging in t. particular 
business under section 2103 (b) (6). 

The Committee believes that section 2001 provides considerable 
flexibility in formulating an appropriate sentence for each particular 
case. 1V'hen combined with the following chapters describing these sen
tences in more detail, with the purposes of sentencing set forth in se'3-
tion 101 (b), and with the provisions for sentencing guidance to the 
judges set forth in section 2003 of this title and in chapter 58 of title 
28,22 these s~ntencing provisions should lead to tIle imposition of sen
tences which treat offenders consistently and fairly, yet permit enough 
flexibility to individualize sentences according to the characteristics 
of the offense and the offender. 

SECTION 2002. PRESENTENCE REPORTS 
1. In General 

Section 2002 requires the preparation of a presentence report by a 
probation officer in accord with the provisions of Rule 32 ( c) of the 
Federal Rules of Criminal Procedure, permits the court to re
quest a presentence report by the Bureau of Prisons or by psychiatric 
examiners in appropriate cases, and requires the court to assure that 
these presentence reports are made available in a timely manner to 
the defendant and his counsel and to the attorney for the government 
in accord with, lind to the extent permitted by, the provisions of 
Rule 32(c). 
fe. Present Fedeml Law 

The basic provisions dealing with presentence reports are clll'l'ently 
found in Rule 32( c) of the Federal Rules of Criminal Procedure, as 
enacted in P.ublic Law 94-64, .fuly 31, 1975. Subdivision (c) (1) of 
Rille 32 reqmres that a presentence report be made unless the defend
ant, with the permission of the court, waives it, or th~ v,.lllrt finds that 
the record contains sllfficient information to enable the meaningful 
exercise of sentencing discretion and explains this finding on the rec
ord. The probation service is given wide discretion in determining what 
matter will be included in the report, with few limitations on the kinds 

.. See section 125 of the reported bill. 
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or sources of the information.23 The rule specifically mentions the prior 
criminal history of the defendant and his characteristics, his financial 
condition and the circumstances affecting his behavior. 

The form used for the presentence reports is recommended by the 
Probation Division of the Administrative OffiCe of the United States 
CourtS.24 Since July 1, 1978, most Federal judges have, as a result of 
those lecommendations, received information in the presentence re
port regarding the parole guideline that the probation officer believes 
the Parole Commission will apply to the defendant if he is sentenced 
to a term of imprisonment and information concernino- sentencing 
practices for the offense. The information is considered by the judge 
in determining how the parole guidelines probably 'Will affect any 
imposed sentence to a term of imprisonment.25 

18 U.S.C. 4205 (c) provides that the district court may commit a 
convicted offender to the care of the Bureau of Prisons for a more de
tailed report and analysis. The commitment is deemed to be for the 
maximum sentence of imprisonment prescribed by law. The results of 
the study must be reported to the court within three months, unless 
the court grants additional time, not to exceed three months, for 
further study. The court is Lilen required to place the defendant on 
probation, affirm the maximum sentence already imposed, or reduce 
the sentence. 

Current law. contains no specific provision relating to a mental ex
amination to determine the current mental state of a convicted de
fendant. Such an examination may occur in the course of the prison 
study in appropriate cases. 
3. P'J'ovisiOrlS of the Bill, as RepO'J'ted 

Section 2002 amends current law to assure that presentence reports 
contain the information necessary to make an appropriate sentencing 
decision in the new sentencing guidelines system. Under subsection (a) , 
presentence reports are required to be prepared by proDation officers 
pursuant to the provisions of Rule 32. Rule 32 ( c) is amended by the 
bill to require the preparation of a presentence report unless the judge 
finds that he has sufficient information "to enable the meaningful ex
ercise of sentencing authority pursuant to 18 U.S.C. 2003". The de
fendant wouldllot be able to waive the presentence report, as he can 
under curl'ent law, since it is important that the sentencing juc1ge 
assure himself that he has sufficient information from which to de
termine the applicable sentencing guideline. 

Pursuant to the recommendations of Judge Tjofiat,2G appearing on 
behalf of the Judicial Conference Committee on the Administration 
of the Probation System, the Committee deleted from section 2002 in 
S. 1431 as introduced in the 95th Congress, language that would have 
required conviction of a defendant before the preparation of a presen
tence investigation. As noted by Judge Tjofiat, Rule 32, F.R. Crim. P., 
was amended in 1914 to authorize the making of a presentence investi
gation prior to conviction, provided only that the report's contents 

23 United States v. TlIoT,er, 404 U.S. 443 (19721' 
.. The P1'esentence InvestIgation Report, Div sion of Probation, AdministratiVe Office M 

the United States Courts (1976). 
25 The determination of the applicable guideline made by the probation officer Is, ilf 

course, not binding 011 the Parole Commission, which can, and frequently does, determine 
that a diffflrent guideline applies. 

"0 HearIngs, P. 8040. 
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may not be disclosed to anyone until conviction, except that a judge 
may inspect the presentence report with the written consent of the 
defendant. This section is intended to continue present law in this 
re~ard. 

To assist the court in determining into what guideline category a 
case fits, and whether special mitigating or aggravating factors war
rant the imposition of a sentence outside that guideline, the existing 
language o:E Rule 32(c) (2) has been redesignated as subdivision 
(c) (2) (A) of the Rule and amended in title II of the bill, as reported, 
to refer generally to "the history and characteristics of the defendant" 
in conformity with the requirement of secHon 2003 that the judge 
consider these matters in imposing sentence. The Rule has been further 
amended to require that there be included in a presentence report: 

The classification of the offense and of the defendant under the 
categories established by the Sentencing Commission pursuant 
to section 994 (a) of title 28, that the probation officer believes to 
be applicable to the defendant's case; the kinds of sentence and 
the septencing range suggested for such a category of ~ffense 
commItted by such a category of defendant as set forth III the 
guidelines issued by the Sentencing Commission pursuant to 28 
U.S.C. 994(a) (1); and an explanation by the probation officer 
of any factors that may indicate that a sentence of a different 
kind or of a different length than one within the applicable guide
line would be more applicable under all the circumstances [as well 
as] any pertinent policy statements issuelt by the Sentencing Com
mission pursuant to 28·U.S.C. 994(a) (2) [, and] verified informa
tion stated in a nonargumentative style containing an assessment 
of the financial, social, psychological, and medical impact upon, 
and cost to, any individual against whom the offense has been 
committed. 

Subsection (b) of section 2002 carries forward the provisions of 18 
U.S.C. 4205 (c), which provides that, if the court deSIres more infor
mation concernlng a convicted defendant, either before or after receiv
ing the presentence report and any report concerning the defendant.'s 
mental condition, it may assign the offender to the custody of the 
Bureau of Prisons for a period of study and preparation of a report 
concerning matters appropriate to the sentencing decision. The bill 
amends current Jaw by reducing the maximum period for the study 
from six months to 120 days (60 days plus a maximum 60-day exten
sion) in order to advance the time for final sentencing while still allow
ing an adequate period for study. The Committee has amended the 
bill to specifically require that the court order for a study specify the 
information sought by the court. This will assure that the Bureau of 
Prisons will focus its attention on the issues of most interest to the 
court and is consistent with the shortened period for preparation of 
the report. The ~ureau is required to conduct a complete study of 
matters specified by the court, and any other matters it believes are 
pertinpnt to the factors that the judge must consider pursuant to sec
tion 2003 (a) before imposing seJ1tence. Before expiration of the stndy 
period or any extension, the Bureau must report to the court. The 
report may contain any information that the Bmeau believes to be 
pertinent to the sentencing decision, and is required to include the 
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Bureau's recommendations as to the sentencing guidelines and policy 
statements issued by the Sentencing Commission pursuant to 28 U.S.C. 
994(a) that the Bureau believes to be applicable to the defendant's 
case. 

Under current law.21 if a defendant is committed to the cllstody of 
the Bureau of Prisons for study prior to sentencing, he is deemed to 
have been sentenced to the maximum term of imprisonment available 
for the offense. After the study, the judge either affirms that sente~ce, 
reduces it, or places the defendant on probation. Under subsectIOn 
(b), the temporary sentence is expressly labelled for administrative 
purposes as a provisional sentence, and when the study iR completed, 
the judge proceeds to impose a final sentence 28 under the various 
sentencing alternatives and procedures available under the chapter. 
Thus, the judge will be making the sentencing decision after all the 
information he needs has been obtained, rather than being required to 
adjust a sentence that has already been set at the maximum level. 

Subsection (c) adds a, new provision to the law that specifically 
permits the court to order a presentence examination by a psychiatric 
examiner concerning the current mental condition of the defendant. 
The examination would be conducted pursuant to section 3617, and 
the court would be provided with a written report. The examination 
would be similar to that provided for in section 3614 except that it 
would be conducted on an outpatient basis and the judge could request 
the examination without a motion by prosecution or defense. Unlike 
the hearing under section 3614, the judge could order an examination 
under this section if he thought the defendant's mental condition might 
affect the sentencing decision, even though the judge might not. think 
the defendant "may presently be suffering from a mental disease or 
defect for the treatment of which he is in need of custody or 
treatment in a suitable facility." The judge might believe, for 
example, that, while a convicted defendant has emotional problems 
that should be considered in fashioning an appropriate sentence, 
they could be dealt with in a prison setting or on an outpatient baRis 
following a brief prison term, but. wish to seek the 'advice of a 
psychiatric examiner as to the appropriate route. The report would 
include the recommendations of the examiner as to the applicaUon to 
the defendant of sentencing guidelines and policy statements relative 
to mental condition, and as to how the defendant's mental condition 
should affect his sentence. The examiner might recommend, for exam
ple, outpatient treatment for a defendant who could then safely be put 
on probation. 

The Committee has added a new subsection (d) to section 2002 that 
requires that the judge assure timely disclosure of the reports pre
pared pursuant to the section to the'defendant, the defense counsel, 
and the attorney for the government. The disclosure is to be made 
pursuant to the provisions of Rule 32 of the Federal Rules of Crimi
nal Procedure. Thus, disclosure may be in the form of aT' oral or writ
ten summary by the judge of portions of these reports if the judge 
finds pursuant to Rule 32{c) (3) that the report contains "diagnostic 
opinion which might seriously disrupt a program of rehabilitation, 

"718 U.S.C. 420ri(c). 
l!8 Sec sections 2007, 2102(b), 2202(b), nnd 2302(b) concerning degree of finnllty. 
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sources of information obtained upon a promise of confidentiality, 
or any other information which, if disclosed, might result in harm, 
physical or otherwise, to the defendant or other persons." The Com
mittee believes that timely reports to the parties of the information 
on which the judge will base his sentencing decision is important to 
assure that counsel are reasonably prepared to address at the sen
tencing hearing questions relating to the appropriate application of 
the sentencing guidelines to the defendant. 

The provisions of section 2002 thus will provide a court with the 
resources necessary for the acquisition of adequr.te information about 
a convicted offender, including recommendations from the probation 
system and, if the judge believes it would be helpful, from the Bureau 
of Prisons or a psychiatric examiner, in order to assure a sound bURlS 
in fact for the sentencing decision. The section also assures that the 
defendant and government have sufficIent information concerning the 
basis for a sentencing decision to enable them to prepare for the sen-
tencing hearing. . 

SECTION 2003. IMPOSITION OF A SENTENCE 

1. In General 
Section 2003 lists for the first time the factors that a judge should 

consider in imposing sentence. It requires that the court impose sen
tence within the sentencing guidelines unless it finds that an aggravat
ing or mitigating circumstance exists that was not adequately consid
ered in the formulation of the guidelines and that should result in a 
different sentence. It requires for the first time that a sentencing judge 
state reasons for the sentence imposed. Finally, it contains special pro
visions concerning presentence procedures to be followed if the court 
is considering imposition of an order of notice pursuant to section 
2005 or of an order of restitution pursuant to section 2006. 
12. Present Federal Law 

One of the most glaring defects in current sentencing law is the 
absence ot general legislative guidance concerning the factors to be 
considered in imposing sentence.29 This defect is aggravated by the 
fact that the sentencing judge is not required to state his reasons for 
imposing a particular sentence.30 Each judge is left to formulate his 
own ideas as to the factors to be considered in imposing sentence, and 
the effect that each factor should have on the sentence imposed. The 
not surprising result is unwarranted disparities among sentences im
posed by different judges.31 

3. Provisions of the Bill, as Reported 
Subsection (a) sets out the factors a judge is required to consiclel' 

in selecting the sentence to 00 imposed in a particular case. This a.p
plies both to the decision of the appropriate type of sentence (e.g., 
fine, probation, imprisonment, or a combination thereof) and to the 
decision us to the length or amount of the sentence. 

2. As dlscll~~ed In connpctloll with section 2001. It nnmher of sentencing statutes appl\
cllble to speclallzcd cat~l!orles of offenders offer limited legislative guidance as to the 
pllrnosp' of" .entencp nnder the snpclnllzpd stnh,tp, 

30 See M. Frankel, OriminaZ Sentence8: Law Without Order, 39-49 (1972). 
:n See A. Partr'd<:e and W. Eldriclge. The Second Oircllit Sentencinu fUudV: A Report 

to the Jlldge8 (1974), excerpts in Hearings, p, 8101. 
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Subsection (a) (1) directs the judge to consider the "nature and 
circumstances of the offense and the history and characteristics of the 
defendant." Under tIlls provision, the judge would consider as to the 
nature and circumstances of the offense such matters as the amount of 
harm done by the offense, whether a weapon was carried or' used, 
whether the defendant was a lone participant in the offense or partici
pated with others in a major or minor way, and whether there were any 
particular aggravating or mitigating circumstances surrounding the 
offense. In considering the history and characteristics of the defend
ant, the judge would consider such matters as the criminal history of 
the defendant, and the nature of any previous criminal sanctions and 

. their effectiveness. All of these considerations, and others that the 
judge believed to be appropriate, would assist the judge in assessing 
how the sentencing guidelines and policy statements that the judge 
is required to consider pursuant to subsections (a) (3) and (a) (4) 
would apply to the defendant. They would also assist the judge in 
determining whether there were circumstances or factors not taken 
into account in the sentencing guidelines that called for imposition 
of a sentence outside the applicable guideline. 

Subsection (a) (2) requires that the judge consider the need for the 
sentence imposed. to carry out the four purposes of sentencing, restated 
from section 101 (b). First is the need to impose sentences that deter 
others from committing the offense. This need is receiving particular 
emphasis in the white collar crime area, where major white collar 
criminals often have been sentenced to small fines and little or no 
imprisonment. This has the unfortunate effect of leaving the impres
sion that certain offenses can be committed with the only sanction 
being a minor fine that call be written off as a cost of doing business. 

Second is the protection of the public from further erimes of the 
defendant. This is especially important for those offenders whose crim
inal histories show repeated serious violations of the law. 

Third is the need for the sentence "to reflect the seriousness of the 
offense, to promote respect for law, and to provide just punishment 
for the offense." 32 This purpose should be reflected clearly in all sen
tences, since it is another way of saying that the sentence 'should 
reflect the gravity of the defendant's conduct. From the defendant's 
standpoint it shonld not be too harsh under all the circumstances of 
the case and should not unreasonably differ from the sentence given 
to another similarly situated defrndant convicted of a simllar offense 
under similar circumstances.33 From the puhHc's standpoint the sen
tence should he of a type and length that will adeo.uate reflect, among 
other things. the harm done or threntrned bv the offense and the public 
interrst in preventing a recurrence of the offense. 

30 It has been suggested that one aspect of this pnrpose of sentencing, "just deserts." 
~h"'!1rl he the ~ole pllrpo~p of "entencine. See Testimnny of An"rpw Yon HI-Roh. 
Hearings, pp. 8977-78 and 8982-83: von IDrsch, Doinu JU8tice:' T11e Ohoice of Puni8hments 
(l!l711). '\,hlle the Committee obvlouslv bel\eyes that a Rentpnce ShOlllrl be "iust" Dnd that 
the pnnftlve purpose is important, It also believes that it is consistent with that purpose to 
e"{amlne the nthe- !"'rOOses Of ~enten~in(! Ret forth In Rectlon 200:](0) (2) In rlptermlnlnl!' 
the type and }en!!th of Rentence to be Imposerll.n a particular case. Rehabllltntive ponoWern
tlons mRv enll for a RPntence to probation with appropriate conditions where a RPntE'nCe to 
a term of Imnrlsonment In other circumstances mil!'ht be "just": IncapAcitation for nn 
extrnded nerlod of an offender with a serious criminal history might be anpropirate wherr 
such a Ion!! term wOlllfl not he "jnst" if the offender's criminal record were not consldereil, 

""!'lee section 9!l4(b) (1) (B) of title 28, United States Code. as added by section 12i'i of 
the bill. as reported. 
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Fourth, the sentencing court is directed to consider the need for the 
sentence to provide rehabilitation. During the hearings concerning the 
Oode, arguments were advanced that rehabilitation shuuld be elimi
nated completely as a purpose of all sentencing (not just as a purpose 
of imprisonment). The Oommittee has rejected this view. Instead, the 
Oommittee has retained rehabilitation and corrections as a purpose of 
a sentence,34 while recognizing, in light of current knowledge, that 
"imprisonment is not an "ppropriate means of promoting correction 
and rehabilitation".3fi It has also required that the Sentencing Oom
mission "insure that the [sentencing] guidelines reflect the inappro
priateness of imposing a sentence to a term of imprisonment for the 
purpose of rehabilitatmg the defendant or providing; the defendant 
with needed educational or vocational training, medical care, or other 
correctional treatment." 36 Rehabilitation is partiCUlarly important in 
formulating conditions for persons placed on probation. Their par
ticipation in such programs as educational or vocational training, or 
in treatment programs such as those for persons with emotional prob
lems or drug or alcohol probleJl:ls, lIlight be made conditions of proba
tion for rehabilitative purposes. The Oommittee recogmzes that the 
purpose of rehabilitation is not currently thought to be an appropriate 
purpose of a sentence to a term of imprisonment or, where there are 
other reasons for imprisonment, such as deterrence or incapacitation, 
to be a fair basis for determining the length of a term of imprison
ment will be released at the expiration of sentence less time credited 
toward service of sentence for satisfactory prison behavior.37 The be
lief that the length of sentence should not be based on rehabilitative 
considerations stems in part from the fact that the criminal justice 
community increasingly believes that the state of knowledge of human 
behavior is insufficient to permit the determination of when or whether 
a defendant has been "rehabilitated." The Oommittee in no way means 
to suggest that we should abandon our efforts to rehabilitate prisoners. 
Programs within the prison setting should be available and encour
aged to enhance the possibilitv of rehnbilitation. Also, as noted pre
viouf"ly, the purpose of reh ... bilitation is still important in determining 
whether a sanction other than a term of imprisonment is appropriate 
in a particular case . 
. In setting out four purposes of sentencing, the Oommittee has de

lIberately not shown a general preference for one purpose of sentenc
ing over another, in tlw belief thnt rlifferent purposes may play greater 
or ]p.C'~,,1' roleR in Rentencin,,! for cliffrrent types of offenses committed 
bv different types of defendant~.38 The Committee recognizes that a 
pnrtirnlar pnrpoRe of sentencing may play no role in the sentence in 
a partjrnlal' ras('. The intent of snbsp('.tion (a) (2) is to recognize the 
rom pmpos('s of sentencing and to require that the juclg(' consider 

'" Sections 101(b) (4) and 2003(a) (2) (D). 
:l5 Section 2302 (a). ' 
o. Proposed 28 U.S.C. 094(j), as added by section 125 of the reported hili. It Is nnrler· 

stood. of course. that If the Commission finds that the primary purpose of spntpnrin~ In n 
nnrtlcular kind of case should be deterrence, and that a secondary purpose "houId I'p re· 
hnlJllltatlon, the recommended guideline sentence shOUld hll Imprisonment If thnt Is deter· 
miner] to be the best means of assuring such deterrence. notwithstnndin<: the fnet t11nt such 
II sentence would not be the best means of providing rehabilitation. A balancing of com. 
pettnrr Interests Is necessary. 

'" See section 3824. 
"" See discussion of section 2001 (a). 
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what impact, if any, each particular purpose should have on the 
sentence in each case. 

Subsection (a) (3) requires the judge to consider the kinds of sen
tences available. The provision was added by the Oommittee in the 
95th Oongress to assure that the judge would consider all possible 
types of sentence that might be imposed in a particular case. The pro
vision was added in response to two concerns: the concern that prison 
sentences are impused in many cases in which equally effective sen
tences that involve less restraint on liberty would serve the purposes 
of sentencing, and the concern that some major offenders, particularly 
white collar offenders, frequently do not receive sentences that reflect 
the seriousness of their offenses. In the former case, for example, it 
might be possible to fashion a sentence that involved a high fine and 
weekends in prison for several months, instead of a longer period 
of incarceration. In the latter case, the judge might impose a sentence 
to a term of imprisonment and a fine proportionate to the gain to the 
offender, instead of simply a fairly low fine that amounted only to 
a cost of doing business. 

Subsections (a) (4) and (a) (5) require that the sentencing judge 
consider the kinds of sentence and the sentencing range applicable to 
the category of offense committed by the category of offender under 
the sentencing guidelines issued pursuant to 28 U.S.O. 994 (a) and any 
applicable policy statpments issued by the Sentencing Oommission. 

The guidelines and policy statements to be applied are those in 
effect at the time of sentencing. Use of guidelines and policies since 
revised would not only create significant administrative difficulties 
but would be inconsistent with the philosophy embodied in this legis
lation that the Sentencing Oommission can and should continually 
revise its guidelines and policies to assure that they represent the most 
sophisticated statements regarding the sentences that will most a1?pro
priately carry out the purposes of sentencing. 28 U.S.C. 991(b) (1) (0) 
and 995 (a) contain specific statutory direction and authority for such 
continual refinement. To impose a sentence under outmoded guidelines 
would seem to foster unnecessary irrationality in sentencing, contrary 
to the goal of the guidelines system to avoid unwarranted disparity 
in sentencing.3n 'rue practice of the Parole OommiHsion has been to 
use the guirlelines currentlv in effect, and this practice has generally 
withstood chaJlenges that it violated the nrohibition arrflinst ex post 
facto laws in Article 1. Section 9 of the Oonstitution.10 The Oommit
tee believes that the reaSons p'iven for npholding the Pflrole Oommis
siOn practice 3;1'e eqnally applicah)e tl) the sente'ncincr guidelines: The 
statutory maXlmnm sentence anphcflbJe for a:n offAllse is unchflnged by 
a change in the guidelines. Instead, the R;uidelinps are designed to 
structure, the exercise of dis('rptlon in mflkinO' decisions, primarily to 
accommodate increased knowledge as to the differences among offenses 

•• See the discussion of 28 U.S.C. 991 (1) (B), as added by the reported bill, infra .• 
4. Rllip v. United States, 555 F. 2d 1331 (6th Cir. 197,;,) ; Kreis v. Seigler (No. 75-1543, 

lII.D. Penn., March 31, 1976). The court. tn one case, Geraghty v. United States Parole Gam. 
mission, 579 F. 2d 238 (3d Cir. 1978). in which the Supreme Court has granted certiorarJ 
(99 S. Ct. 1420. 47 U.S.L.W. 3586 (1979», has held that the ex post facto clause apnI!ps 
to the parole guidelines. Even if the Court were to uphold the deCision in Geraghty, it would 
not pre~lude the use of amended guidelines in most cases since most such changes would 
refine the guidelines rather than make them more severe. 
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or offenders. The guidelines do not eliminate the discretion to set a re
lease date outside the guidelines if there is a valid reason for doing so. 

Subsection (a) (6) requires the judge to consider "the need to 
avoid unwarranted disparities amo~~ defendants with similar records 
who have been found guilty of similar conduct". Similarly, proposed 
28 U.S.O. 991 (b) (1) (B) states that one of the goals of the Sentencing 
Oommission is to avoid "unwarranted sentence disparities among de
fendants with similar records who have been found guilty of similar 
criminal conduct while maintaining sufficient flexibility to permit indi
vidualized sentences when warranted by mitigating or aggravating 
factors not taken into account in the establishment of general sentenc
ing practices". It is important that both the Sentencing Commission 
and the judge keep in mind the importance of avoiding unwarranted 
disparity. A major premise of the sentencing guidelines is the need to 
avoid unwarranted sentencing disparity-but judges must also seek to 
avoid unwarranted disparity in applymg the @ddelines and particu
larlv in rle('i(lin~ when it is desirable to sentence outside the. g11lclplinps. 

Subsection (b) is a new provision added to S. 1437 during the Senate 
debate in the 95th Congress.41 It requires the sentencing judge to im
pose a sentence consistent with the sentencing guidelines unless he 
finds that there is an aggravating or mitigating circumstance present 
in the case that was not adequately considered in the formulation of 
the sentencing guidelines and that the circumstance should result in 
a different sentence. The provision is designed to assure that the sen
tencing guidelines are able to achieve the goal of avoiding disparity 
in sentences that are not justified by differences among offenses or 
offenders. At the same time the provision provides the flexIbility neces
sary to assure adequate consideration of circumstances that might 
justify a sentence outside the guidelines. A particular kind of circum
stance, for example, might not have been considerec by the Sentencing 
Oommission at all because of its rarity, or it might have been con
sidered only in its usual form and not in a particularly extreme form 
which happens to be present in a particular case. The provision recog
nizes, however, that even though the judge finds an aggravating or 
mitigating circumstance in the case that was not adequate considered 
in the formulation of guidelines, the judge might conclude that the 
circumstance did not justify a sentence outside the guidelines. Instead, 
he might conclude that a sentence toward the upper end of the range 
in the guidelines for an aggravating circumstance, or toward the lower 
end of the range for a mitigating circumstance, was more appropri
atp-(1.r that the circumstance should not affect the sentence at all. 

Subsection (c) containE' a new requirement that the court, at the 
time of sentencing, state the reasons for the imposition of the sentence 
in each case. It also requires that, if the sentence is within the guide
lines, the court state the reaSon for imposing sentence at a, particular 
point within the range, and that, if the sentence is of a different 
kind or outside the range set out in the sentencing guidelines, 
the court state the specific reason that the sentence imposed 
differs from the guidelines. The latter requirement would essentially 
be a statement of why the court felt that the guidelines did not ade
quately take into account all the pertinent circumstances of the case 

41124 Congo Ree., S. 289 (Junuury 23,1978 (duily ed.)). 
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at hand. If the sentencing court felt the case was an entirely typical 
one for the applicable guideline category, it would have no adequate 
justification for deviating from the recommended range. The need for 
consistency in sentences for similar offenders committing similar of
fenses should be sufficiently important to dissuade a judge from deviat
ing from a clearly applicable guideline range simply because he would 
have promulgated a different range. The offender before him should 
not receive more favorable or less favorable treatment solely because 
he happens to be sentenced by a particular judge. A judge who dis
agrees with a guideline may, of course, make his views known to the 
Sentencing Commission, and may recommend such changes as he deems 
appropriate. 

The statement of reasons is made in open court. The Committee does 
not intend that the statement of reasons for a sentence within the 
guidelines become a legal battleground for challenging the propriety 
of a particular sentence or the probation or institutional program in 
which the defendant is placed. In particular, a statement that one pur
pose of a sentence is to permit the defendant to participate in a reha
bilitation progl'am is in no way intended to be the basis of a challenge 
to participation in the program because it is allegedly ineffective. It 
is very important that efforts to rehabilitate continue so that the crim
inal justice system can learn how to improve the effectiveness of those 
efforts. It is also important that the judge state general reasons for 
a sentence within the applicable guideline in order to inform the de
fendant and the public of those reasons and the reasons why the 
offender is subject to that particular guideline, and in order to guide 
probation officers and prison officials in working with the defendant 
to develop a program in an effort to meet his needs. 

The statement of reasons for a sentence outside the guidelines is 
especially important. Under section 3725, a defendant sentenced above 
the applicable guideline may appeal the sentence, and the govern
ment may appeal a sentence below the guidelines. If the appellate 
court finds that a sentence outside the gUIdelines is unreasonable, the 
case may be remanded to the trial court for resentencing or the sen
tence may be !).mended by the appellate court. The statement of reasons 
will play an important role in the evaluation of the reasonableness of 
the sentence. In fact, its role is sufficiently important that, if the sen
tencing judge failed to state specific reasons for a sentence outside the 
guidelines, the appellate court would be justified in returning the 
case to the sentencing judge for such a statement. 

Sentences within the guidelines are subject to reconsideration by 
the sentencing judge under Rule 35 of the Federal Rules of Criminal 
Procedure for illegality or on allegations of an incorrect application 
of the guidelines. Refusal to change an illegal sentence ':s, of course, 
appealable, as it is under current law,42 and the statement of reasons 
may play a role in the appellate court's decision as to legality. An 
order of a court denying or granting a motion under Rule 35(b) (2) 
to correct a sentence for lllcorrect application of the guidelines may be 
reviewed if the court of appeals grants leave to appeal to a petitioning 
party pursuant to section 3723 (b) or 3724 (d). The statement of rea-

.. The p:overnment hn.q the right under current law to spek correction of an lllep:al 
sentence by a writ of mandamus. See Utlited: States v. Den8on, 588 F.2d 1112, 1121 (5th 
Cir. 1919). 
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sons in such cases probably plays only a minor role in the appellate 
process since the court will be deciding factual issues concerning of
fense and offender characteristics which might not be discussed in the 
statement of reasons. 

Regardless of the grounds for aJ?peal, the statement of reasons 
should not be subjected to such legalIstic analysis that the judge will 
be reluctant to sentence outside the guidelines when it is aPJ?ropriate 
01' will begin stating reasons in a standardized manner sImilar to 
that now in use in pattern jury instructions. 

The statement of reasons for a sentence plays other important roles 
in the criminal justice system. It informs the defendant and the pub
lic of the reasons for the sentence. It aids the probation and prison of
ficials in fashioning an appro'priate program for the defendant. 
Finally, it provides information to criminal justice researchers 
evaluating the effectiveness of various sentencing practices in achieve
ing their stated purposes and assists the Sentencing Commission in its 
continuous reexamination of its guidelines and policy statements. 

The -Committee added subsection (d) to S. 1722, as reported, to allay 
concerns of the business community that an order of notice or an 
order of restitution might be imposed without adequate consideration 
by the court of the issues involved. The subsection requires that the 
court give prior notice to the defendant and the government that it 
is considering imposing an order of notice under section 2005 01' an 
order of restitution under section 2006 as part of the sentence. The 
purpose of the notice is to enable the parties to prepare adequately 
for the sentencing hearing. The subsection also requires that the court, 
upon motion of the defendant or the government or on its own motion, 
permit the parties to snbmit affidavits and written memoranda con
cerning matters relevant to the imposition of an order of notice or 
restitution, including identification of individual, or classes of: vic
tims,· valuation issnes, and defenseR that a defendant could assert in 
a civil action with respect to any victim; afford counsel an opportunity 
to address in open court the issue of the appropriateness of such an 
order; and include in its statement of reasons for the sentence specific 
reasons for imposing the order. The court may also, upon motion of 
either party or its own motion, employ additional procedures, includ
ing hearing the testimony of witnesses, that it concludes will not un
duly complicate or prolong the sentencing process. The Committee does 
not intend that either the mandatory or discretionary procedure be 
used to resolve difficult issues. If the complexity would unduly compli
cate or prolong the sentencing process, the court should not consider 
imposing an order of notice or restitution. 

SECTION 2004. ORDER OF CRIMINAL FORFEITURE 

1. In General 
At common law, a person convicted of treason and certain other 

felonies automatically forfeited to the crown his personal goods and 
chattels.43 Furthermore, when a person had been attainted 44 for an 

.. The Pa7tnwa. 25 U.S. (J 2 Wheat.) 1. 14 (1827) (opinion of Mr. Justice storey). 
~I Attfllncler Wfl" a ]pt!'a} declarntlon of a man's death which occurred as fln Inevitable 

I!On8equence ot the declaration of tlnal sentencing for high treason or outlawry; once 
attainted a person conld not act as a witness In ronrt. COllIn not Jl1flke a wlIl, conve, 
property or bring an action. 4 Blackstone. Oommentariea 347 (Newed. 1813). . 
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act of high treason 45 or outlawry,46 all of his interests in real property 
held at the time of the offense or since that time were forfeited to the 
crown. According to Blackstone, the rationale for criminal forfeiture 
was that: 47 

[H]e who hath thus violated the fundamental principles 
of government, and broke his part of the original contmct 
between king and people, hath abandoned his connection with 
society; and hath no longer any right to those ad vantages, 
which before belong to him purely as a member of the com
munity; among WhICh social advantages the right of trans
ferring or transmitting property to others is one of the chief. 
Such forfeitures moreover, whereby his posterity must suffer 
as well as himself, will help to restrain a man, not only by the 
sense of his duty, and dread of personal punishment, but also 
by his passions and natur'al affections. 

While there is one indication that. the concept of criminal forfeiture 
was in usage in "he colonies, the First Congress by Act of April 20, 
1790.48 abolished forfeiture of estate and corruption of blood, in
cluding such punishment in cases of treason. From that time until 
1970 there was no criminal forfeiture provision in the United States 
Code. In H>70, Congl'llsS passed Title IX of the Organized Crime Con
trol Act and Title III of the Comprehensive Drug Abuse Prevention 
and Control Act of 1970/9 which reinstated the common law provision 
of criminal forfeiture in organized crime cases, including major drug 
trafficking cases. The purpose for enacting this provision was to give 
law enforcement authorities greater flexibility in their fight against 
organized crime. In addition to the traditional penalties of imprison
ment and fines, this provision was intended to separate the leaders of 
organized crime from their sources of economic power. 50 

In any discussion of forfeiture stat.utes, it is important to distinguish 
between criminal forfeiture and civil forfeiture. Criminal forfeiture is 
part of the sentence which is imposed upon conviction for a particu
lar crime. In this sense, the proceeding is in personam agamst the 
defendant. There is no additional proceeding required before the 
property is forfeited to the United States.51 The forfeiture is auto
matic upon imposition of sentence. On the other hand, under those Fed
eral statutes which provide for civil forfeiture, the forfeiture is not 
part of the sentence. Before property may be civilly forfeited, the 
United States Attorney must bring a separate in rem action against the 
property which is declared to be unlawful or contraband under the 
statute, which is used for an unlawful purpose, or which is used in 
connection with the prohibited act or transaction. The concept of an 
in rem action is that the property is the offender and thus the action 

•• High treason generally included killing the king, promoting revolt against the king, 
or conntrrfpltlnA' the great SPR!. ld. at 66-75 . 

•• Outlawry consisted of flight while accused of an oft'ense. It was declared in ab8entia 
but was attalntable only In cases where treason had originally been charged. ld. at 353 . 

.. Tr7. at 34!l. 
48 1 Stat. 117. 
'·18 U.S.C. 1963 and 21 U.S.C. 848(a) (2). The former provision was held constitutional 

In rr'litcr/. Stftte.g \' • • .J.mato. :l6i F. SuPp. 547 IS.D.KY .. 1(173). 
no See S. Rept. No, 91-617, Slst Cong., 1st Sess. 79 (1970). 
01 Thus 28 U.S.C. 2461 (b). which pro"ldp~ that: 

Unless otherwise provided by Act of Congress. whenever a forfeiture of property lD 
prescribed as a penalty for violation of nn Act ot Congress and the seizure tnkes 
place on the high seas or on navigable waters within the admiralty and maritime 
jurisdiction of the United States, such forfeiture may he enforced by a proceeding 
by libel which shall conform as near as may be to proceedings In admiralty. 

Is not applicable to cases coming under this section. 
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is brought against the property 52_a concept that developed from the 
ancient Roman religious practice of deodands. According to this cus
tom, when a person was accidentally killed the object that caused his 
death-the tree that fell on him, the horse that threw him, or the bull 
that gored him-was forfeited to the church. 53 Later, the crown re
placed the church as the recip'ient of the forfeHed object or its value 
and the proceeds were distrIbuted for charitable purposes.54 Today, 
examples of civil forfeiture provisions are those contained in the cus
toms, narcotics, and revenue laws.55 

2. Provisions of the Bill, as Reported 
Subsection (a) of section 2004 provides that any person found guilty 

of an offense described in section 1801 (Operating a Racketeering 
Syndicate), 1802 (Racketeering), or 1803 (Washmg Racketeering 
Proceeds) is to forfeit any property (1) constituting his interest in the 
racketeering syndicate or enterprise involved, (2) constituting a means 
by which he has exerted influence over the racketeering syndicate or 
enterprise involved, (3) constituting, or derived from, his proceeds 
from the racketeering syndicate or enterprise involved, and (4) if all 
the property constituting, or derived from, the interest, means, 01' pro
ceeds described in the preceding paragraphs cannot be located or iden
tified, any other property of the defendant to the extent of the value 
of such unlocated or unidentified property. The forfeiture is man
datory as an addition to any other sentence for the offense required by 
section 2001 (b) or (c). The section thus carries forward the criminal 
forfeiture concept found in the Organized Crime Control Act and 
the Comprehensive Drug Abuse Prevention and Control Act of 1970.56 

Unlike lmder those Acts, however, subsection (a) does not limit the 
property subject to forfeiture to the defendant's interest in the rack
eteering syndicate or enterprise involved. 57 Rather, the Committee has 
enlarged the scope of the criminal forfeiture provisions applicable to 
the organized crime offenses involving a racketeering syndicate or 
enterprise, with a view toward totally removing the potential profit 
from these activities. Thus, under paragraphs (a) (2) and (a) (3), 
property constituting a means by which influence was exerted, includ
ing, for example, another enterprise that is operated as a parent com
pany, or constituting the proceeds from the racketeering syndicate or 
ent~rpr~se that was the .subject of the conviction, are to be forfeited. 
TIns WIll prevent, for mstance, a defendant, who learns that he is 
under investigation for an offense in section 1801, 1802, or 1803, from 
transferring his interest in the racketeering syndicate or enterprise at 
issue in advance of conviction so as to avoid ultimate forfeiture of the 
procteds from the venture. 58 Lastly, under paragraph (a) (4). if no 
or not all of the property described in the foregoing paragraphs can 

Il2 Onlero-ToTedo et al. v. Pearson }'flCht Leasing 00.,416 n.R. 66a (1974). 
03 Blackstone, Oommentaries, p. 306 (New ed. 1813) ; 3 Coke, Institltte, pp. 57-58 (1817 

ed.). 
&< Holmes, The 001n11tOn Law, p. 25 (10a8 cd.). 
"" Ree snhrhanter A of chanter 40 for the civil forfeiture provisions of the Code. 
""18 U.S.C. 1!16a; 21 U.S.C. 84f!(al (2), 
fi7 !,:pp R. }1pnt. ?-Tn 01_(117. !'l1Rt Con!!' .. 1st R~RR. "t 80 (1970). 
G8 Although. as discussed below, under subsection (b) the court is authorized to enter a 

protective order or Injuction with reRpect to property that may be subject to criminal for
feiture, such an order may be enb'red only after the arrest of the defendant for or the 
filing of nn Indictment or Information charging. an offense nnder section 18(ll, i802. or 
18011. Paragraphs (n) (2) nnd {a I (3) are n~ceRsnry because the transfer may occur prior 
to the defendant's arrest or the filing of charges, and because the proof nece~sar:v to sup
port the entry of n r~strnlnlng oreIer even after such event may not be readllv available to 
the government at that time. • 
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be located or identified but its value can be proved, any other prop
erty of the defendant, to the extent of such value, is to be forfeited. 
Nevertheless, this criminal forfeiture provision is not as extensive as 
the common law criminal forfeiture provision whereby a persbn con
victed of a felony forfeited all his personal property. On the other 
hand, this forfeiture provision is somewhat broader than common law 
criminal forfeiture in that both real and personal property will be 
subject to forfeiture. The purpose, once again, of this forfeiture pro
vision is to deprive the principals involved in organized crime of the 
sources of their economic power, which in turn will help to free the 
channels of commerce from racketeering influence. 

Subsection (b) provides that at any time after the arrest of the 
defendant, or after an indictment is returned or an information is 
filed, in a case in which an offense is charged for which criminal 
forfeiture may be ordered, a court may enter a restraining order or 
injunction or may require a performance bond or take any other 
appropriate action with respect to any property that may be subject 
to criminal forfeiture. The purpose of this subsection is to prevent a 
defendant from transferring his interest in the racketeering syndi
cate or enterprise prior to conviction in order to avoid forfeiture. The 
United States attorney could seek a court order restraining the de
fendant from taking such an action or seek other appropriate court 
action, or the court could take appropriate action on its own motion. 

Subsection (c) authorizes the Attorney General to seize property 
ordered forfeited and directs him to dispose of such pro1?erty as 
soon as commercially feasible, making provision for the l'lghts of 
innocent persons. It also provides that even if the property cannot 
be disposed of, it will not revert to the defendant. 

Subsection (d) provides for certain procedures to govern the dis
position of forfeited property. In general, it incorporates by refer
ence the well-established customs law provisions concerning the dis
posal of civilly forfeited property, the distribution of the proceeds 
from the sale of such property, and the remission or mitigation of 
foreitures. These customs law provisions will apply except to the 
extent that they are inconsistent with the other provisions of this 
section, with the Attorney General performing the duties as to the 
property forfeited pursuant to section 2004 that would be performed 
under the customs laws by a customs officer or other person. 

SEOTION 2005. ORDER OF NOTIOE TO VIOTIMS 

1. In Gene1'al 
Section 2005 is a new provision that allows a court to require a de

fendant who has been found guilty of an offense involvrng fraud 
or other intentionally deceptive practices to give notice and explana
tion of the conviction to the victims of the offense. 
13. P1'esent Federal Law 

There are no provisions of the current Federal law requiring an 
offender to give notice of his conviction to his victims.59 There is, 

fill Under current law. thp J.'Nleral 'l'rade ConunlSAlon Ims ronslderahle latitude in forn1ll
Intln/! cease nne! d~siAt orclprA ll'lrAllflnt to 11i U.S.C. 45. violation of which is 11 criminal 
offense, to require II party which has engaged in unfair methods of competition such as 
false advertising, to take affirmative steps to assure that the deception is prevented in the 
future. See e.g., Waltham~ Watoh Oompany v. Federal Trade 00mll~i88ion, 318 F.2d 28 at 
32 (7th Clr. 19(3), citing Federal Trade 00mmi88ion V. Ruberoid 00., 343 U.S. 470; 
L. Heller & 80n, Ino., v. Federal Trade 00mmf88fon, 191 F.2d 954 (7th Clr. 1951). 

51-508 0 - 80 - 61 
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however, an analogous concept contained in present statutes that 
require motor vehicle and tire manufacturers to notify the Secretary 
of Transportation of defects· in their products and that permit the 
Secretary to disclose those defects to the public (15 U.S.O. 1402 (d) ). 
The extension of the concept to the aofea of criminal law was proposed 
by the National Oommission.60 

3. Provisions of the Bill, as Reported 
The primary purpose of the section is to provide notification to the 

persons injured by a multiple victim offense involving fraud or other 
intentionally deceptive practices that the perpetrator of the o:ffense has 
been adjudged criminally responsible, and thereby to provide fair op
portunity for civil recovery of damages to those with legitimate claims. 
The provision may be expected to result in an increase in individual 
ac!ions and class actions for civil recovery. It should .also have the 
collatp.ral effect of reducing the attractiveness of large-scale, profit 
seeking, deceptive practices.il1 While the perpetrator of a fraud 
may be convicted upon the testimony of one or two victims, the vast 
majority of those who have suffered from his offenses are not as readily 
identifiable. Since their potential claims remain unsatisfied for want 
of knowledge as to the offender's criminal responsibility and where
abouts, and since current fine levels are rarely high enough to permit 
the court to reach more than a fraction of the defendant's realized 
profits, the defendant, after serving the relatively limited period of 
impr:sonment that is ordinarly imposed upon white collar defend
ants, is often free to enjoy a substantial remainder of the profits 
of his criminal venture. In combination with the higher fine levels 
permitted by the Oode, this provision's prompting of a substantially 
increased likelihood of successful civil suits should materially de~ 
crease the incentive to engage in this kind of criminal operation. 

The power of the court to designate the advertising areas and media 
in which notice is to be given, and to approve the form in which notice 
is given, avoids the possibility of the offender's making only token 
efforts of giving notice. It is actual notice rather than constructive 
notice that is sought to be obtained. Thus, if the group injured is read
ily identifiable and small, notice by letters to individuals may be 
sufficient. If there are multiple unknown persons injured, as in the 
case of a major fraud, specified newspaper ads might be used. The 
power of the court to approve the form of notice will give the court 
the ability to assure that the notice is adequate to explain to per
sons wronged by the offense what the defendant has done. Incentive 
to abide by a court's order under this section is provided not only 
by' the court's contempt power under the Code (under which, in
CIdentally, the court is not limited in the amount of the fine it may 
impose for violation of its order) ,62 but by permitting the fulfillment 
of the order to be made an express condition of probation in those 
cases in which imprisonment is ·not also imposed,ils or to be made an 
express condition of post-release supervision if such a term is imposed.il4 

60 Final Report § R007. 
01 Rpe Il'PT'prnllv 16 Crh Rptr. 2171\-211\3 (Nov. 1!l74) (transcript of Interview with 

Judge Charles R. Renfrew of the United States District Court of the Northern District of 
California) . 

82 See sections 1fs31 (e) and 1335(c). 
03 See section 2103(b) (4). 
o. See section 2303. 
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The Committee has made several changes in section 2005 as adopted 
by the Senate in S. 1437 of the 95th Congress. The changes were in 
response to the concern of the business community that the provision 
might be used in an inappropriate case, such as a technical violation 
of a regulatory offense, with an injury to business and reputation not 
justified by the nature of the offense or the amount of harm done by 
it. The changes also reflect concerns that, even where notice might 
be appropriate, costs of giving notice might exceed costs that should 
reasonably be borne by the offender given the nature of the offense 
and the amount of harm done. Accordingly, the Committee has limited 
the nature of the offenses for which notice may be ordered to those 
offenses that involve fraud or other intentionally deceptive practices, 
regardless of whether the offense is committed by an individual or by 
an organization. The Committee has also amended the notice require
ment to provide that the convicted offender may be ordered to give 
"reasonable" notice and explanation of the offense and to require that 
the judge shall consider, in determining whether to require notice, 
not only the factors set forth in section 2003 (a), but also the cost of 
giving notice as it relates to the loss caused by the offense. In addition, 
the Committee has ~ lmited to $20,000 the amount of costs that the 
court may order the defendant to pay for such notice.OS These amend
ments are intended to assure that the order of notice requires only such 
publication as is reasonable under the circumstances of the case. In a 
major fraud case involving identifiable consumers defrauded of sub
stantial amounts of money, the defendant might reasonably be ex
pected to give individual notice. In a major fraud case involving 
hundreds or thousands of consumers, each of whom sustained minor 
losses, notice might more appropriately be given !by pUblication in 
newspapers reaching the bulk of the persons defrauded instead of 
individual notice. The Committee does not intend that the section be 
used to order "corrective advertising" or to subject a defendant to pub
lic derision. Publication should not be required beyond that which is 
necessary to notify the victims of the defendant's conviction. Further, 
if identifying the victims is so complex an undertaking that it could 
undt~ly complicate or prolong the sentencing process, the court should 
not require that such notice be given. The procedures set forth in sec
tion 2003 ( d) are designed to assist the court in determining whether 
notice should be ordered in those cases in which complex issues are nob 
raised. The fact that notice was ordered or given is not intended to 
confer any legal right on any person, and the notice may include a 
caveat that it is merely informational and creates no legal rights. 

Section 3725 permits a defendant to appeal a sentence that includes 
an order of notice. Because of the potential harm to business and repu
tation, the execution of an order of notice should be stayed unless the 
court finds that the appeal or petition for review of sentence is frivo
lous or taken for purposes of delay . 

• " In certain cases where the execution of the order has not been stayed any costs in 
excess of that amount might be assumed (or costs pencling payment of the ordered amonnt 
might temnorarllly he assumed) b~' the government, If otherwise appropriate and author
ized, especially In cuses In which timely notice Is Imnortunt because of the fraud's risk to 
the health of the victims or because of the Incipient running of the civil statute of 
limitations. 
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SEOTION 2006. ORDER OF RESTITUTION 
1, In General 

Section 2006 permits the court, for the first time, to order payment 
of restitution in addition to any other sentence imposed pursuant to 
section 200l. 
93. Present Federal Law 

Current law does not contain a provision covering an order of resti
tution as a part. of any sentence other than a sentence to probation. 
18 U.S.C. 3651 provides that as a condition of probation the defendant 
"may be required to make restitution or reparation to aggrieved parties 
for actual damages or loss caused by the offense for which conviction 
was had". 
3. Provisions of the Bill, as Reported 

Subsection (a) permits the court, in addition to the sentence im
posed for an offense other than one described in subchapter G of 
chapter 17 (Investment, Monetary, and Antitrust Offenses) or section 
1737 (a) (3) (relating to fraud in certain land transactions), to order 
a convicted defendant who caused bodily injury, or who unlawfully 
obtained, damaged, or destroyed property, to make restitution directly 
to the victim. This section expands the current la·w provision by au
thorizing an order of restitution independent of a condition of proba
tion, and by permitting its use in conjunction with any other sentence. 
It could also be required as a condition of post-release supervision if 
the defendant is sentenced to a term of imprisonment subject to such a 
term. The Committee sees no reason to restrict the payment of restitu
tion to those instances where a term of probation is imposed. ·Where a 
defendant is financially able, restitution can be equally as appropriate 
where a term of imprisonment or a fine is imposed, although it is 
important that the court examine the overall financial implications to 
the defendant of ordering payment of both a fine and restitution. 

Subsection (a) (1) provides that, in the case of an offense causing 
bodily injury, restitution is limited to expenses necessarily incurred 
by the victim for medical services. Subsection (a) also provides that 
a restitution order for payment of medical services shall not exceed 
"such portion of the victim's medical expenses . . . as the court de
termines can be ascertained without unduly complicating or prolong
ing the sentencing process." 

Subsection (a) (2) provides that, in a case in which the defendant 
unlawfully obtained, damaged, or destroyed the property 66 of another 
in the course of committing the offense, the court could order the 
defendant to restore the property to the victim or to make restitution 
in an amount that does not exceed the value of the property. Subsec
tion (a) also provides that a restitution order regarding property be 
limited "to the property that the court can identify, or to the amount 
that does not exceed ... such portion of the value. of the property 
as the court determines can be ascertained, without unduly complicat
in,g: or prolonging the sentencing process." 

The section requires that the court be able to make its determination 
"without unduly complicating or prolonging the sentencing process," 

"" "Property" Is defined In section 111. 
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because the Committee believes that restitution should be ordered only 
when the court can easily resolve the issues involved. To further assure 
that restitution is ordered only in such instances, the section also 
specifies the particular items that can be covered in a restitution order. 
In addition, because complex issues such as standing, reliance and 
causation are frequently involved, the section specifically provides 
that restitution is not to be ordered in cases arising under the antitrust 
laws, the securities laws, or certain other regulatory statutes. For the 
same reason, the Committee expects that restitution would be inappro
priate in casqs arising under most other regulatory statutes as well. 
The procedures to be followed in imposing an order of restitution, 
which are described iIi section 2003(d), are intended to permit non
complex issues to be resolved fairly and are. not to be used to make dif
ficult factual determinations. 

Section 3725 permits a defendant to appeal a sentence that includes 
an order of restitution. The execution of an order of restitution may 
be stayed, upon appropriate findings, as in the case of a sentence of 
fine if an appeal from the conviction is taken or a petition for review 
of sentence is filed. 

Within limitations specified in subsection (a), the purpose of resti
tution is to restore the victim as much as possibJe to the condition in 
which he would have been if there had been no offense. Thus, medi
cal services should be read to include such things as necessary home 
nursi?g care . a?d needed future medical care. The property res
toratlOn provIsIOn should be read to require that the property be 
returned in at least as good condition as that in which it was at the 
time of the offense or the defendant should be required to pay for 
restoring it to that condition. If the property cannot be returned, the 
victim should receive the greater of the value of the property at the 
time it was taken and the value at the time of sentencing. In appro
priate cases, the payment for property should include a payment for 
loss of the use of the property. 

Sections 2202 and 2203, which define the factors to be considered in. 
imposing a fine, the time and method of payment, and possible modifi
cation or remission of D iin~, are made applicable to an order for resti
tution. Section 2202 (a) (3) includes among the factors to be considered 
in determining the ability of the defendant to pay a fine that the 
defendant has paid, or been ordered by the court to pay, restitution 
to the victim of the offense. Section 2203 (a) (2) permits a defendant 
who has voluntarily paid restitution to petition the court for a reduc
tion in his fine up to the amount of restitution. 

Sections 3812 and 3813 are also made applicable, thereby permitting 
use of the upgraded fine collection procedures in enforcing an order to 
pay restitution. 

Subsection (b) provides that the court shall not order restitution if 
the victim is bouna by a judgment or settlement in a civil proceeding 
involving the same injury or property loss, damage, or destrnction. An 
amount paid in restitution is to be set off against an amount otherwise 
recoverable in a civil proceeding for tho same injury or property loss, 
damage, or destruction. The purpose of these provisions is to assure 
that the victim does not receive double damages. 
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Subsection (b) also provides that the fact that restitution was 
ordered or paid is not admissible in evidence. This provision is in
tended to preclude evidence of restitution from being used as evidence 
that the defendant is liable in a civil proceeding. It does not, of course, 
mean that the evidence may not be used, e.g., for purposes of impeach
ment in an appropriate situation. 

The order of restitution serves two purposes. First, it is a mecha
nism for restoring the victim financially to the extent that the offender 
is financially able to do so. Second, it is a penal sanction 'against the 
defendant. Unlike most other sanctions, however, it is designed to re
quire the offender to recognize his obligation to the victim of the of
fense directly :i'ather than being a payment of a "debt to society." 
Obviously, the imposition of an order of restitution creates no legal 
right of action against the United States by the person to whom the 
restitution is directed to be paid.o7 

The Code contains provisions, in subchapter B of chapter 44, for the 
compensation of victims of crime. A claim for compensation can be 
made against the fund even if a restitution order has been entered (al
though restitution that is paid may in some instances, specmed in sec
tion 4113 (e), limit or bar subsequent payment by the fund or require 
l'epayment of paid claims covered by the subsequent payment of resti-
tution). . 

To assist in the enforcement of an order of restitution, the court 
may make the payment of restitution under the order a condition of 
probation or post-release supervision. Failure to pay restitution when 
ordered as a condition of post-release supervision or probation would 
be a violation subject to the provision of section 2105. Violations of 
such an order made a condition of post-release supervision would be 
contempt of court. Of course, if the offender was independently sen
tenced pursuant to section 2006, either with or without a requirement 
to make restitution as a condition of probation or post-release super
vision, he would have a continuing obligation to fulfill the require
ments of the order and would be in contempt of court if he failed to 
do so. 

SECTION 2007.,REVIEW OF A SENTENCE 

This section, which has no counterpart in current law, refers to the 
provisions in section 3723, 3724, and 3725, Rule 35 of the Federal 
Rules of Criminal Procedure, and section 1291 of title 28, United 
States Code, which define the circumstances and procedures for review 
of sentences imposed pursuant to section 2001. The systematized guide
line sentencing procedures introduced by part III are designed to 
eliminate from Federal criminal law the plainly disproportionate sen
tence. The provisions for appellate judicial review of sentences in 
chapter 37 are designed to reduce materially any remaining unwar
ranted disparities by giving the right to appeal a sentence outside the 
guidelines· and by providing a mechanism to assure that sentences 
inside the guidelines are based on correct application of the guidelines. 

Subsections (a) and (b) make clear that, to the extent that a sen
tence is subject to modification through review, it is provisional, while 
it is final for all other purposes.6S 

67 f;ec section 3812(b). 
os See sections 2102 (b), 2202 (b), 2302 (b), nnd 372;), 



955 

SECTIO:N 2008. IlI:IPLEUENTATION OF SENTENCE 

Section 2008. 
Section 2009. 

This section simply calls attention to the provisions of chapter 38 
of the Code that govern the implementation of sentences imposed pur
suant to section 2001. 

SECTION 2009. SENTENCING CLASSIFICATION OF OFFENSES OUTSIDE THIS 
TITLE 

1. In General 
Section 2009 describes what letter grade in section 2301 will apply 

to an offense described outside title 18 for which no letter grade is 
otherwise specified. It also provides that the maximum term of im
prisonment may not exceed the maximum provided in the statute 
that defines the offense, and that the maximum fine is the fine author
ized by the Oode or by the statute describing the offense, whichever is 
greater. 
2. Pre8ent Fedeml Law 

There is no cOlmterpart for this provision, since current law contains 
no systematic grading scheme for sentences. 
3. Provi8ion8 of the Bill, a8 Reported 

Secton 2009 did not appear in S. 143'7 as passed by the Senate in 
the 95th Oongress. That bill instead amended each section outside 
title 18 that described an offense to indicate the sentence grade that 
applied to the offense. In general those amendments specified that an 
offense had the grade for which the Oode specified a maximum term 
of imprisonment closest to that for the offense in current law. 

The Oommittee has reexamined the desirability of amending current 
law in an attempt to conform sentencing provisions to the grading 
scheme of the Oode, and has decided that a general provision such 
as section 2009 is preferable at this time. To amend each individual 
section implies that the Oommittee has given the careful consideration 
to graeling offenses outside title 18 that the grading for offenses within 
the Oode has been given, while this has not generally been the case. 
Instead, the amendments in the last Oongress usually reflected a sen
tence close to the current law with little attempt to rationalize the 
grading according to the relative seriousness of the offenses described. 

The primary goals achieved by the amendment are to clarify the 
applicability of the various sentencing provisions in the Oode to 
offenses outside title 18 and to substantially increase maximum fine 
levels for most offenses. Section 2009 achieves these goals in a much 
simpler fashion without implying that sentences for non-title 18 
offenses have been rationalized-a step which the Oommittee believes 
should be undertaken with the assistance of the Department of Justice 
and interested agencies, after passage of the new title 18. Not only do 
there appear to be too many regulatory offenses, and little rationality 
in the sentencp,8 provided for those offenses, but there also appears to 
be a very hazy line bet"ween the use of civil and criminal sanctions for 
these offenses. 

Section 2009 (fI') grades offenses described outside title 18 for which 
no letter grade is provided according to the maximum term of imprison
ment applicable to the offense, except that it provides that no offense 
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outside title 18 may be more than a Class .A. misdemeanor. The only 
felony sentencing permitted pursuant to section 2009 ( "J is provided for 
offenses for which current law contains an enhanced penalty for a 
second or subsequent offense that is two years' imprisonment or longer, 
in which case the secohd or subsequent offense is a Class E felony. 

Section 2009 (b) states that the sentence roran offense graded ac
cording to subsection (a,) ha,s the attributes of any other sentence with 
that grade under the Code, with two exceptions: the maximum term 
of imprisonment may not exceed the term authorized by the statute 
that describes the offense, and the fine may not exceed the maximum 
fine authorized by the Code or ijhe statute that describes the offense, 
whiche.ver is higher. Thus, section 2009 may have the effect of lowering 
the maximum term of imprisonment from that in current law, but 
never of raising it. Conversely, section 2009 will often have the effect of 
increasing the maximum fine provided in current law, but never of 
lowering it. In addition, all the provisions of the general sentencing 
laws relating to promulgation of guidelines and policy statements, 
factors to be considered in imposing sentence, appeal of sentence, and 
implementation of sentences apply to the offenses described outside 
title 18 just as they apply to offenses described in title 18. 

The Committee intends that future legislation creating new Federal 
offenses specify the grade for the offense, and that any new felony be 
placed in the appropriate place in the Code. It encourages the Com
mittees with other substantive jurisdiction to consult with this Com
mittee and the Department of Justice in determining the appropriate 
plaooment of an offense in the Code and the appropriate grade for the 
offense. The Committee is 'aware, however, that future legislation ma,y 
be passed that inadvertently fails to take these steps. Accordingly, sec
tion 2009 will clarify questions that might otherwise arise a,s to the 
applicability of the gene.ral Federal sentencing law to the new offense. 
It is important to note that section 2009 would have the effect of lower
ing a new felony placed outside title 18 to a misdemeanor unless a 
letter grade Was specified for it. 



OHAPTER 21.-PROBATION 

(Sections 2101-2106) 

Section 2101. 

This chapter govems the imposition, conditions, and possible rev
ocation of a sentence to a term of probation. In keeping with modern 
criminal justice philosophy, probation is described as a form of sen
tence rather than, as in current law, a suspension of the imposition or 
execution of sentence. 

SEOTION 2101. SENTENOE OF PROBATION 

1. In General 
Section 2101 authorizes the imposition of a sentence to a term of 

probation in all cases, lIDless the case involves a Olass A felony or an 
offense for which probation has been expressly precluded, or the de
fendant is sentenced 'at the same time to a term of imprisonment for 
the same or a different offense. The section also specifies the maximum 
permissible terms of probation and specifies a minimum of one year's 
probation for a convicted felon. Separate terms are set forth for 
felonies (not less than one nor more than five years), misdemeanors 
(not more than two years), and infractions (not more than one year) . 
f2. P1'esent Federal Law 

18 U.S.O. 3651 authorizes the court to suspend the imposition or 
execution of the sentence of a person convicted of an offense, other 
than one punishable by death or life imprisonment, and place the per
son on probation.1 The maximum term of probation, including any ex
tension, is five yea'rs for any offense. The section also provides that, if 
an offense is punishable by more than six months in prison but is not 
punishable by death or life imprisonment, the judge may impose a 
sentence split between imprisonment and probation. Such a split sen
tence must be for a term in excess of six months, with no more than 
six months spent in prison, and with the remainder suspended and the 
defendant placed on probation. A few statutes, such as 18 U.S.O. 924 
( c), provide that an offender convicted of a particular offense may 
not be placed on probation. 
3. Provisions of the Bill, as Reported 

Section 2101, unlike current law, states that probation is a type of 
sentence rather than a suspension of the imposition 01' execution of a 
sentence. Section 2101 (a) specifies that a term of probation may be 
imposed except in three instances. First, subsection (a) (1) excludes 
Olass A felony offenders from receiving a sentence of probation, thus 
excluding, as does current law, those offenders subject to a penalty of 
life imprisonment or death. Second, under subsection (a) (2), pro-

1 See section 2001 ; ABA, Standards Relating to Sentenai)tg Alternatives and Procedure8, 
§ 18-2.3(a) (1970). 

(957) 
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bation is unavailable to an offender who is convicted of an 'offense for 
which the imposition of a sentence of probation is' ~pecifically 
prec1uded.~ 

Third, subsection (a) (3) differs from the provision of 18 U.S.C. 
3651 that permits a sentence to be split between a term df imprison
ment and a suspended sentence with probation 3 by specifically barring 
a sentence to probation in a case in which a defendant has been sen
tenced at the same time to a term of imprisonment either for the same 
offenso or for a different offense. Consistent with the treatment of 
probation as a typo of sentence rather tha:n as the suspensibn of the 
imposition or execution of a sentence, the same result may be achieved 
by a more logically consistent route-as a condition of probation, the 
court may provide that the convicted defendant be required to spend 
a period of time (or intervals of time) , not to exceed one year, of the 
first year of his term of probation (or a lesser period if the authorized 
term of imprisonment is less than one year), in the custody of the 
Bureau of Prisons.4 '1'he provision will permit latitude in the specifi
cation of the time to be spent in the oustody of the Bureau of Prisons 
and in the nature of the facility. The Committee is of the opinion that 
this flexibility ·will permit the court to formulate conditions of proba
tion best suited to the individual needs of the defendant. For example, 
a convicted defendant could in an appropriate case be required to 
spend nights or weekends in a prison facility for a period of up to 
twelve months, thus permitting him to continue employment and his 
contacts with his family and community. 

The major distinction between the proposed section and existing 
law is in the maximum term of probation authorized for an offense. 
18 U.S.C. 36151 provides a term of probation of up to five years without 
regard to the seriousness of the ciffense. Section 2101 (b) , on the other 
hand, provides for differing terms depending on the seriousness of the 
violation. Where the offense is a felony there is a minimum. term of 
one year and a maximum of fi. ve years. A misdemeanor conviction may 
lead to a term of probation of up to two years with no required 
minimum. An infraction may result in up to one year's probation, 
again with no minimum.5 

2 The Committee generally looks with disfavor on minimum sentences to impriaonment, 
since their inllexib!lity occasionally results in too harsh an application of the law and often 
results in detrimental clrcnmYention of the laws. 'I'he Committee believes that for the Iflost 
offenses the sentencing guidelines w!ll be better able to specify the circumstances under 
which an offender .,llOuld be sentenced to a term of imprisonment and those nnrler which he 
8110uld be sentenced 'to n term of probation. Because of the harm causee! by them, 
however, the bill as rpported. does ~npclficall~' nrecl1Hle Imposition of a term of prohatlon 
for most persons convicted of two offenses: trafficking in an opiate in violation of section 
1811 (a), and using or possessing a firearm or destructive device in the course of a 
crime In violation of section 1823(a) (1) or (a) (2). In order to preclude unduly harsh 
application of these provisions, however, both sections provide that if the judge finds 
that one of a number of specified mitigating circumstances is present, the mandatory 
provisions need not be applied. Instead, the judge may sentence the defendant to a 
shorter term of imnriRonmpnt or spntpnce him to a term of probation. 

318 U.S.C. 4205 (f) provides a procedure, which would achieve the same result, by 
which the court may specify that a person sentenced to a term of imprisonment of more 
than six months and less than one year shall be released ns if on parole at a date prior 
to the expiration of his sentence. 

• Section 210:l(b) (11). In aifd!t!on. section 2103(b) (J2) permits the judge to specify 
as a condition of probation that the convicted defendant will reside at, or participate 
In the pro~rnm of, 11 commnnit~· ('Ol'rectlons facllit~, for all or part of his term of probation. 

5 The National Commission had proposed InfleXible terms of probation of five years .for 
a felony, two years for a misdemeanor, and one year for an infraction. The Committee 
believes that such fixed periods mlgh't unduly restrict the court's options. See the recom· 
mendation of the National Leg{ll Aid and Defender Association. Hearings, p. 1420. 
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While the Committee is generally opposed to statutory minimum 
sentences, it believes that a convicted felon who is not sentenced to a 
term of imprisonment shonld at least be subject to the jurisdiction of 
the court for a period of a year to assure that he is able to comply with 
the laws for that peJTi.nd. 

The section, like ct~l'rent law, creates no presumption for or against 
probation. 'The Committee believes that the sentencing guidelines can 
more adequately delineate those cases in which a term of probation is 
preferable to a term of imprisonment, 01' vice versa, as a means of 
achieving the purposes of sentencing set forth in section 2003(a) (2). 

SECTION 2102. IMPOSITION OF A SENTENCE OF PROBATION 

1. In Geneml 
Section 2102 sets forth the criteria to be considered by the court in 

determining whether to impose a sentence of probation and in deter
mining the length of the term and the conditions of probation. It also 
makes clear that, despite the susceptibility of a term of probation to 
modification, revocation, or appeal a judgment of criminal conviction 
that includes such a sentence constitutes a final judgment for all other 
purposes. 
~. Pre8ent Federal Law 

18 U.S.C. 3651 authorizes the court to impose probation when it is 
"satisfied that the ends of justice and the oest interest of t.he public 
as well as the defendant will be served thereby." 618 U.S.C. 5010(a) 
permits the judge to place a youth offender or young adult offender 7 

on probation if the "court is of the opinion that the . . . offender does 
not need commitment". Probation is a matter of discretion and not of 
right.s 

While the statutory 1aw is silent on the subject of the finality of 
a judgment that includes probation, the courts have held that such Il 

judgment, whether it suspends execution of the sentence or suspends 
imposition of sent.ence, constit.lltes a finn 1 judgment for purposes of 
appeal from conviction.9 They have also held that the courts may not 
snspend imposition of executIOn of sentence unless they place the con-
victed offender on probation.10 • 

8. P1'ovis'ions of the Bill, as Reported 
Section 2102(a) requires that the judge consider, in determining 

whether to impose a sentence to a term of probation upon an organiza
tion 01' an individual, and in setting the term and conditions of any 
sentence to probation that is imposed, the factors set forth in section 
2003 (a) to the extent that they are applicable. In the abstract, the 
factors required to be considered create no presumption either for or 

o It has been held that probation is authorized, under reasonable conditions, pursuant 
to this statute for organizations as well as individuals. United States v. Atlantic Rich
jle/(l 00., 465 F.2d 58 (7th Cir. 1[)72) i United States v. J. O. Ehrlich 00. Inc., 372 F. 
Supp. 768 (D. Md. 1974). 

7 Sre 18 fl.R.C. 4210. 
B United States v. Birnbaum, 421 F.2d 993 (2nd Cir.) cert. denied, 397 U.S. 1044, re

bearIng denIed, 398 U.S. 944 (1970). 
D Korematsu v. United States, 319 U.S. 432 (1943). 
10 17nited States v. Ellenbogen, 390 F.2d 537 (2d Clr.), cert. denied, 393 U.S. 918 

(1968). 
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against probation. They are set out merely to make more specific the 
considerations traditionally taken into account by the courts under 
the broad language of 18 U.S.C. 3651 and to assure their being given 
appropriate weight in all cases. They are designed to assist the court 
in exercising its discretion reasonably. 

The effect of these considerations is to require the court to focus 
carefully upon the needs of the defendant and the needs of society. 
Those who emphasize the rehabilitative purpose of sentencing to ~he 
exclusion of other purposes have supported the VIew that probatIOn 
should be the sentence of preference.ll Others who would emphasize 
the necessity of providing effective deterrence to criminal conduct and 
to insure ji.lst punishment of offenders in a time of rap~dly ri~ing 
crime rates have suggested that there should be a presumption agamst 
the utilization of the sentence of probation for some of the most seri
ous offenses by calling for mandatory minimum prison terms. There is 
no doubt that imprisonment, when compared with probation, is 
more effective as a punishment qua punishment, is more readily per
ceived by the public as a deterrent, and is clearly the most effective 
means of incapacitation for protection of the public. Where the pur
pose is providing the educational opportunity, vocational training, or 
other correctional treatment required for rehabilitation, given the cur
rent state of knowledge, probation is generally considered to be plainly 
preferable to imprisonment. Nevertlieless, on balance, the Committee 
feels that the best course is to provide no presumption either for or 
against probation as opposed to imprisonment, but to allow the Sen
tencing Commission and, under its guidelines, the courts, the fnll ex
ercise of informed discretion in tailoring sentences to the circumstances 
of individual cases. 

In its application to particular cases, the required consideration of 
the purposes of sentencing and of the sentencing guidelines and policy 
statements issued pursuant to 28 U.S. C. 994 (a) should serve to sharpen 
the court's focus on all matters pertinent to its decision. The Commit
tee is of the view that in the past there have been many cases, particu
larly in instances of white collar crime, in which probation has been 
granted becanse the offender required litt1e or nothing in the way of 
institutionalized rehabilitative measures and because society required 
no insulation from the offender, without due consideration being given 
to the fact that the heightened deterrent effect of incarceration and the 
readily perceivable receipt of just punishment accorded by incarcera
tion were of critical importance. The placing on probation of an em
bezzler, a confidence man, a corrupt politician, a businessman who has 
repeatedly violated regulatory laws, an operator of a pyramid sales 
scheme, or a tax violator, may be perfectly appropriate in cases in 
w;lich, under all the circumstances, only the rehabilitative needs of the 
offender are pertinent; such a sentence may be grossly inappropriate, 
however, in cases in which the circumstances mandate the sentence's 
carrying deterrent or punitive impact. This is not meant to imply that 
the Committee considers p, sent.ence of imprisonment to be the only 
for:m of sentence that may effectively carry deterrent or punitive 
weIght. It may very often be that release on probation under condi-

11 See Iiearing'S. pp. 7706-7862 (statement on behalf of the National Legal Aid and De
fenders Association). 
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tions designed to fit the particular situation will adequately satisfy any 
appropriate deterrent or punitive purpose.12 Similarly, the Commit
tee expects that in situations in which rehabilitation is the only ap
propriate purpose of sentencing, that purpose ordinarily may be best 
served by release on probation subject to certain conditions. In sum, 
the presence of the same predominant reason for imposing a sentence 
in different cases will not always lead logically to the same type of 
sentence. The statement of a preferred type of sentence in the bill, as 
reported, might serve only to undermine the flexibility with which the 
criminal justice system can determine the appropriate sentence in a 
particular case as knowledge of human behavior increases. 

During a period in which the jncidence of a particular kind of crime 
is increasing rapidly, it may be entirely appropriate for the court to 
give paramount emphasis to the deterrent purpose of sentencing. Con
versely, in a situation involving an offense of little notoriety that is not 
frequently commitLed and that is committed under circumstances 
indicating little likelihood of recidivism, the singular significance of 
the rehabilitative purposes of sentencing may well almost mandate a 
sentence to probation. In all cases, the section's concentration of atten
tion upon the aims of the criminal justice system is designed to en
courage the intelligent balancing of often competing considerations. 

The application of the specified considerations requires the court 
first to consider the nature of the offense and the history and charac
teristics of the offender. 'Vith that in mind, it is to consider the four 
basic purposes of sentencing as established in section 101 (b) to the 
extent that one or more of them are applicable to the case, and to 
examine the sentencing guidelines and policies of the Sentencing Com
missioll. Having considered these factors, the court is then requirecl 
to determine whether probation would be appropriate and, if so, the 
length and conditions of such a term. 

The language of section 2102(b) is intended to codify current 
judicial decisions which hold that jUdgments imposing probation are 
final judgments for all purposes, particularly for purnoses of appeal, 
even though the sentence is subject to compliance with specified con~ 
clitions, is revocable for noncompliance with those conditions,13 and is 
subject to modification, extenllion, or early termination in certain 
situations.H The language of section 2102(b) (3) is intended to make 
clear that a sentence that may be appealed because it is outside the 
guidelines is provisional for the purpose of appeal of the sentence 
pursuant to section 3725, but is otherwise finaP5 

SECTIOn 2103. CONDITIONS OF PROBATION 

1. In General 
Section 2103 (a) specifies, aB the only condition of probation that 

the court is l'equired to provide, that the defendant not commit an
other Federal, State, or local crime during the term of probation. 

Section 2103 (b) sets out other optional conditions which may be 

12 Sep. ('.g'oo 16 CrT,. Hptl'. 2178. 2183 (Nov. 1!li4) (transcript of int(,I'vicw with Judge 
Charles B. Renfrew of the Northern DIRtrlct of Cnllfornln). 

"Nim Y. United Stato8, 131 F.2d 857 (5th Clr.), cert. denied, 318 U.S. 771 (1943); 
8u7l1er Y. Pescol', 63 F. SUIlI). 6:12 (w.n. ~Io. 10-1~). 

H See, e.g., United State8 Y. A.lbers, 115 F.2d 833 (2d Clr. 1940). 
,. See section 3725. 
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imposed, the last of which makes clear that the pnumemtion is sug
gestive only, and not intended as a limitation on the court's authority 
to consider and impose other appropriate conditions. 

Section 2103 (c) permits the court, after a hearing, to modify or en
large the conditions during the term of the probation, pursuant to th~ 
provisions applicable to the initial setting of the conditions -:;"f 
probation. 

Section 2103 ( d) requires that the defendant be provided with a 
written statement clearly setting out all the conditions of the sentence 
of probation. 
f3. Present F' ederal Law 

18 U.S.O. 3651 authorizes the imposition of probation "upon such 
terms and conditions as the court deems best." The section does not 
mandate the imposition of any condition of probation but does list 
several specific conditions which may be required, i.e., payment of a 
fine, making of restitution, supporting of dependents, submission to 
treatment of addiction, or residing in or participating in the pro
grams of a residential community treatment center. These, however, 
in view of the broad general grant of statutory authority, have been 
viewed as examples of, rather than limitations on, the kinds of condi
tions that a court may place on probation. 18 U.S.O. 3651 also author
izes the court to impose a split sentence, if the maximum authorized 
term of imprisonment is more than six months and the offense is not 
punishable by death or life imprisonment. Such a sentence is for no 
more than six months' imprisonment with the imposition or execution 
of the remainder of the sentence suspended and the defendant placed 
on probation. The court may revoke or modify any condition of 
probation. 
3. Provision,8 of the Bill, as RelJOrted 

Section 2103(a) goes beyond the provisions of current law in 
requiring that the court provide as a condition of probation that the 
defendant not commit another crime during the term of probation.16 

It should be ~mphasized, however, that this is the only mandatory 
condition of probation. The court is not required, for example, to 
specify 'as a condition of probation even that the offender report regu
larly to a probation officer since in some cases the court may conclude 
that unsupervised probation is appropriate. 

Section 2103 (b) lists some of the discretionary conditions that may 
be placed on a probationer's freedom to the extent that they are reason
ably related to the nature and circumstances of the offense, the history 
and characteristics of the offender, and the four purposes of sentenc
ing set forth in section 2003 (a) (2). If a condition involves a depriva
tion of property or liberty, that condition must be reasonably neces
sary to carry out the purposes of sentencing set forth in section 2003 
(a) (2). In addition, under section 2102(a), the policy statements and 
sentencing gnjdelines promu1gated by the Sentenclng Oommission 
would be considered in determining the conditions of probation. Most 
of the factors 'Set forth in se::-tion 2103 (b) have been used 'anel sanc-

,. By use of the term "crime" rather than the term "offense" the noncommlsRlon of 
felonies and misdemeanors. as deflnPd in section lli, is made a mandatory condition of 
probation, while noncommlsslon of infractions is not, 
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tioned in appropriate cases under the current statute.17 The list is not 
exhaustive, and it is not intended at all to limit the court's options
conditions of a nature very similar to, or very different from, those set 
fol'th may also be imposed. None of the conditions listed in the subsec
tion, on the other hand, are required to be imposed. The conditions, 
many of which closely follow the proposals of the National Oommis
sion:18 are simply designed to provide the trial court with a suggested 
listing of some of the available alternatives ,vhich mi¥ht be desirable 
in the rehabilitation of a particular offender.l9 It is antIcipated that, in 
determinillg the conditions upon which a defendant's probation is to be 
dependent, the court will review the listed examples in light of the Sen
tencing Oommission's guidelines and policy statements, weigh other 
possibilities suggested by the case, and, after evaluation, impose those 
that appear to be appropriate under all the circumstances. It is not in
tended that all the conditions suggested in subsection (b) be used for 
every defendant, but rather that conditions be tailored to each defend
ant to carry out the purposes of probation in his case. In addition, the 
court may not impose a condition of probation which results in a 
deprivation of liberty for the defendant unless that deprivation is 
"reasonably necessary" to carry out. the purposes of the sentence. 

Paragraph (1) carries forward the discretionary probation concli
tion in current law that reguires the defendant to support his depend
ents and expands the condltion to permit the court to order in appro
priate eases thnt th(' dE'f('l1dant ll1eE't other family responsibilities. 

Paragraph (2) carries forward current law in permitting the imposi
tion of a condition of probation requiring payment of a fine, thus mak
ing the recalcitrant offender face the possibility of a summary in
crease in punishment for such a probation violation as opposed to leav
ing him to face only the normal fine collection procedures. Of course, 
as provided by section 2202 (a) , the fine may be not set so high that the 
defendant, acting in good faith, is unable to pay it. A fine may be im
posed both as a separate sentence and as a condition of probation. 

Paragraph (3) carries forward the current law provision permit
ting imposition of a condition that the defendant be required to make 
restitution to a victim. Restitution may be ordered both as a separate 
sentence and as a condition of probation. The use of the separate sen
tence is discussed in connection with the section dealing with that 
provision. ThE' use of the condition of probation need not necessarily 
be as limited, since a certain degree of acquiescence hy the defendant 
is required to make the condition effective. In an appropriate case 
inyolving bodily injury, for example, restitution as a condition of 
probation need liot necessarily bE' limited to medical expenses. 

Paragraph (4) permits the judge to require that the de:fenc1allt give 
notice of his convic~ion to victims of the offense in accord with the 
provisions of section 2005. An order of notice may be both a separate 
f:E'ntence and a condition of probation. Making an order of notice a 

11 See, e.g., Bernal-Zazueta v. United States, 225 F.2d 64 (9th Cir. 1!l55) (no commis
~Ion of crime during term of probation) ; United States v. Wilson, 469 F.2d 368 (2d Cir. 
1(72) (Support dependents and meet famlly obligations) ; Stone v. United States, 153 
F.2d 331 (9th Clr. 1(46) (payment of fine, refrain from specified employment) ; UnitelZ 
81a/e8 ,'. T'e!azco-llenl'l1Irlez, G6;; F.2d 5Sa (Oth Clr. 1!l77). 

18 Final Report § 3103. 
1. Some of the listed alternatives, of course, would also tend to effect the punitive and 

deterrent pnrposes of sentencing-and even, to a certain degree, the in capacitive purpose 
In limited kinds of cases. 
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condition of probation gives the court the revocation of probation as 
an enlorceme.lt tool for violation of the condition. 
~aragraph (5) permits the judg-e t~ or~er as a condition of pro

batIon that the defend.ant work conSCIentIOllsly at suitable employ
~ent or co~scient~ously pursue 8; course of study or vocational train
mg that WIll eqmp hIm for sUItable employment. When combined 
with other appropriate conditions, this condition might enable the 
court to avoid sending some defendants who might otherwise be incar
cerated to prison. For example, a judge might devise a probation 
program £01' a non-dangerous defendant whereby he spent evenings 
or weekends in prison or lived in a community corrections facility and 
worked or went to school during the day. 

Paragraph (6) suggests the condition that an individual defendant 
refrain from engaging in a specific occupation, business, or profession 
or tha,t either an individual or organi2)ational offender engage in a 
specified occupation, business, or profession only to a stated degree or 
under specified circumstances. The condition may be imposed only if 
the occupation, business, or profession bears a reasonably direct rela
tionship to the nature of the offense. Thus a bank teller who embezzles 
bank funds might be required not to engage in an occupation involv
ing the handling of funds in a fiduciary capacity.20 Similarly, an 
organization convicted of executing a fraudulent scheme might be 
directed to operate that part of the business in a maImer that was not 
fraudulent. Paragraph (6) is intended to be used to preclude the con
tinuation or repetition of illegal activities while avoiding a bar from 
employment that exceeds that needed to achieve that result. The Com
mittee has modified paragraph (6) from the language in S. 1437 as 
passed by the Senate in the 95th Congress. The prOVIsion had origi
nally permitted the judge to order an organization, as well as an 
individual, to refrain from engaging in a particulm' occupation, busi
ness, or profession. Because of busmess concerns that the condi,tion 
might be used inappropriately to put a legitimate business out of busi
ness, that part of the proviSIons has been modified to relate only to 
individual offenders. Tlus deletion should not be construed to pre
clude the imposition of appropriate conditions designed to stop the 
continuation ofa fraudulent business in the unusual case in which a 
business enterprise consistently operates outside the law. 

Paragraph ('7) allows the court to require the offender to refrain 
from frequenting specified kinds of places or from associating un
necessarily with specified persons. n As in the case with the other dis
cretionary conditions of probation listed in section 21v~, the conditions 
suggested by this paragraph would have to be t:;tilored to the particular 
circumstances of the defendant. For example, If the defendant were a 
convicted drug trafficker, it might ordinarily make sense to condition 
his probation upon his avoidance of other known drug traffickers, but 
if he were to be employed during the period of his ·probation by a 
business that makes a practice of hiring former offenders, the appli
cation of such a condition would have to be designed to avoid any 

,. The constitutional permissibility of snch a condition has been rpcof!nlzed. See Whaley 
V. United State8, 324 F.2d 356 (9th Clr. 1963), cert. denied, 376 U.S. 911 (1964). 

"ThIR klnel of nrO\'!slon llaR also been recognizNI as ,permi~sibl\'. See EirzoJ1. V. I(ifl!l, 
460 F.2d 1241 (2d Clr. 1972). The phrase "unnecessarlIy associating" Is meant to be con
struer! aR not precluding "lncllJental contacts between ex-colWlets In the course of work 
on Il legitimate job for It common employer." A.roiniega v. Freeman, 404 U.S. 4 (1971). 
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suggestion that the defendant could not engage in necessary occupa
tional associations with his co-workers. 

Paragraph (8) permits the court to require as a condition of proba
tion that the defendant refrain from the excessive use of alcohol and 
from any use of narcotic drugs or other controlled substances without 
a prescription from a licensed medical practitioner. It is not intended 
that this condition of probation be imposed on a person with no history 
of excessive use of alcohol or any illegal use of a narcotic drug or 
controlled substance. To do so should be considered a departure from 
the pr:nciple that conditions of probation be reasonably related to the 

. considerations provided in section 2003 (a) (1) and (a) (2). 
Paragraph (9) permits the imposition of a condition of probation 

prohibiting the defendant from possessing a firearm: destructive de
vice, or other dangerous weapon. 'While this condition may only be 
imposed if it is reasonably related to the 'purposes of sentencing. there 
are, of course, other Federal, State, and local restrictions on firearms 
and explosives which may apply to the defendant as well. 

Paragraph (10) notes the availability of the condition that the 
defendant undergo medical or psychiatric treatment as specified by 
the court and remain in a specified institution if required for medical 
or psychiatric purposes. Under this paragraph a court may require a 
defendant to pal'lticipate in the program of a narcotic or alcohol treat
ment facility, regularly :visit a psychiatrist, participate in recognized 
group therapy progrMllS, or undergo other forms of treatment for 
physical or emotional problems. Because receipt of treatment in an in
stitution rather than on an outpatient basis would involve a depri;va
tion of liberty, the judge would have to assure himself that i,t was 
reasonably necessary to a purpose of sentencing set forth in section 
2003 ( a) (2) to require residence at an institution. 

Paragrruph (11) authorizes as a condition that the probationer re
main in the custody of the Bureau of Prisons for a period or intervals 
of time not to exceed in the aggregat~ one year, during the first year of 
probation. This provision pel'lillits short term commitment to a train
ing center or institution 'as 'a part of·a rehabilitative program, 'and also 
permits the shock and punitive impact of relatively short-term confine
ment in a penal facility in cases where it is tihought to be a valuable 
supplement-ora necessary requisite-io 'a disposition focusing mainly 
on a correctional goal. Flexibility is 'provided by permittin~ confine
ment in split intervals, thus authorizing, for example, week-end im
prisonment with release on probation during the week for educational 
or employment purposes, or nighttime imprisonment with release for 
such purposes durilfg working hours. TIllS condi,tion could be used only 
to deprive the defe~dant of his liberty to the extent "reasonably nec
essary" for the purposes set forth in section 2003 (a) (2). 

Paragrruph (13) provides tihat the judge may require as a condition 
of probation ,that the defendant work in community service as directed 
by the court. This provision is intfmded by the Oommittee to encourage 
continued experimentation with community service as an appropriate 
condition in some cases. 

Paragraph (14:) notes that the probationer may be required to reside 
in !t certain place or refrain from residing' in a particular plflce, thus 
permitting the court to remove the defendant from a detrimental en-

\ 
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vironment which apparently contributed to his prio.r anti-social be
havior (e.g., a criminogenic environment) and to reside during the 
term of probation in an area-perhaps in a distant district 22-more 
conducive to .rehabilitation. 

Paragraphs (15) through (19) contain commonly employed condi
tions relating to day-to-day supervision of a probationer. l!al:a
graph (15) permits the court to order that the defendant remam 1ll 

the jurisdiction of the court unless he receives permission from the 
court to leave. In appropriate cases, of course, jurisdiction over the 
probationer may be transferred from one district to another, even on 
a sho.rt-term basis, in order to assure continuing supervision over the 
probationer. Paragraph (16) permits the court to order that the de
fendant report to a probation officer as directed by the court or the 
p.robation officer. This condition is not mandatory-a defendant may 
be placed on unsupervised probation with only the condition that he 
not commit a crime or with another condition that does not require 
day-to-day supervision, such as an order to pay a fine or to make resti
tution. Paragraph (17) permits the judge to o.rder as a probation con
dition that a probation officer be permitted to visit the defendant at 
home or at another place specified by the court (but not by the pro
bation officer). Paragraph (18) relates to answering inquiries of the 
probation officer and notifying him of any change of address or em
ployment. Paragraph (19) permits the court to require that the de
fendant notify the p.robation officer promptly if he is arrested or 
qnestioned bi a law enforcement officer. Finally, paragranh (20), 
like current law, permits the judge to fashion other conditions of 
probation. These would include, inter alia, conditions to achieve the 
assistance of the defendant in effectuating the goals of other listed 
cond' tions. 

Unlike current law, subsection (b) specifically states that the con
ditions must be reasonably related to the factors set forth in section 
2003 (a) (1) and (a) (2) and any condition that involves a .restriction 
of liberty must be reasonably necessary to the purposes of sentencing. 
This language is designed to allay the fears of such disnarate groups 
as the ACLU and the Business Roundtable that probation conditions 
might be too restrictive in a particular case or might involve more 
supervision than is justified by the case. The judge is limited in im
posing conditions of probation to imposing only those that carry out 
the purposes of sentencing in a particular case. He cannot restrain 
liberty of a defendant who does not need that level of punishment or 
incapacitation-nor can he place business conditions on an organiza
tion that are unrelated to the purposes of sentencing for the offense 
of which the organization is convicted. It is not the intent of the Com
mittee that the courts .run organizations as a part of probation super
vision-but it is the intent of the Committee that an nt'ceSf'al'Y concli
tiol1s re1ated to the characteristics of the offense and the offelider and 
the purposes of sentencing be imposed. 

Section 2103 (c) provides that the court, after a hearing,23 may 
modify, reduce or enlarge the conditions of a sentence of pl.'obation 
at a,ny time prior to the expiration or termination of the term of 

22 See ~pctlon llR05: 
2., See Skipworth I'. Uniterl States, 508 F.2d 598 (3d Cir. 1()75). 



967 Section 2103. 
Section 2104. 

probation pursuant to the provisions applicable to the initial setting 
of conditions of probation. This provision brings forward the sub
stance of current law (18 U.S.C. 3651), except that the provision does 
not now contain a requirement of a hearing. It enables the court to 
adjust the conditions of probation to the changed circumstances of the 
defendant. 

The requirement in section 2103 (d) that the court direct the pro
bation officer to provide to a defendant a written statement that sets 
forth the conditions of a sentence of probation with sufficient clarity 
and specificity to serve as a guide for the defendant's conduct and for 
such supervision as is required, is new to Federallaw.24 The Commit
tee believes, however, that it should be required both as a matter of 
fairness and as a matter of efficient program administration.25 

SEOTION 2104. RUNNING OF A TERM: OF PROBATION 

1. In General 
This section governs the commencement of a term of probation; the 

effect of other sentences upon the running of the term; and the court's 
power to terminate or extend a term of probation. 
2. Present Federal Law 

While the probation provisions of current title 18 are silent as to 
when a term of probation commences, the courts have held that, unless 
another time is specified in the order, it begins when the judge imposes 
sentence.26 Rule 38(a) (4) of the Federal Rules of Criminal Proce
dure provides that if the order placing the defendant on probation is 
not stayed, the court shall specify when the term of probation shall 
commence. 

The provisions of the current statutes are also silent with regard 
to the running of multiple terms of probation. ,'\7:here the question 
has arisen, the courts have held that such terms may be consecutive 
but may not exceed the maximum term of five years provided by 18 
U.S.C. 365l,27 If, however, the court has not specified whether two 
terms of probation are to run consecutively or concurrently, it has 
been held that the presumption is that they run concurrently.28 

The current statutes do not specify whether a term of probation 
can run concurrently with a sentence of imprisonment. vVhile most 
courts have held that probation is tolled by a sentence of imprison
ment,29 at least one court has held that incarceration for an offense 

2.j See 7,aroo.Qlwn. v. Unitell States, 367 F.2d 95fl (lst Cir. 1966) ; MoHugh v. United, 
States, 220 F.2d 262 (1st Clr.), cert. denied, 351 U.S. 966 (1956). 

'? An error In the recitation of conditions In the statement, or even an accidental failure 
to supply such 0. statement, should not necessarily be construed as 0. reason to Impugn 
the propriety or validity of 0. decision to revoke (}r modify the probation because of 0. 
breach of 0. condltl(}n actually Imposed, since the court will have stated those conditions 
during the sentencing proceeding In any event. 

2. Ga(/clis v. Uniteel State8, 2tiO F.2d 334 (6th Clr. 1960) ; Davi8 v. Parker, 293 F. Supp. 
1388 (D.C. Del. 1968). 

21 rlnitell State8 Y. Pisallo, 266 F. Supp. 913 (E.D. Po.. 1967). But see United, State8 ,'. 
Lanoer, 361 F. SuPP. 129 (E.D. Pa. 1973), vacated and remanded on other grounds, 508 
F.2d 719 (3d Cir. 1975), cert. denied, 421 U.S. 989, in which the e.ourt held that, where 
two indictments were consolidated at the defendant's request, the court could Impose two 
consecutive terms of Imprisonment. 

!18 En.qle V. United, State8, 332 F.2d 88 (6th Cir. 1964), cert. denied, 379 U.S. 90'3. 'D U.S. eil' reI Demarai8 v. Farrell, 87 F.2(1 957 (10th Cir.), cert. denied, 302 U.S. 683, 
rehearing denied, 302 U.S. 775 (1937); A8hworth v. United State8, 39-2 F.2d 245 (6th 
Cir.1968). 
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committed prior to the imposition of probation does not toll the term 
of probation. so 

18 V.c.C. 3653 grants discretion to a court, upon l:eview of a pro
bationer's conduct, to discharge the probationer from supervision 
and terminate the proceedings against him, or to extend the term 
of probation. However, the authority to extend the term of probation 
is subject to the five year limitation contained in 18 U.S.C. 3651.31 
3. Provisions of the Bill, as Reported 

Subsection (a) of section 2104 provides that the term of probation 
commences on the day the sentence of probation is imposed, unless 
otherwise ordered by the court. 

Subsection (b) provides that multiple terms of probation are to 
run concurrently, regardless of when or for what offenses or by what 
jurisdktion they are imposed and that a term of probation is to run 
concurrently with a term of supervised release; consequently, unlike 
the situation under current law, consecutive terms of probation may 
not be imposed. Of course, if a defendant is sentenced to terms of pro
blltion for offenses of varying seriousness, the maximum term of 1?ro
bation would be measured according to the term for the most serIOUS 
offense. This subsection also makes it clear that probation does not run 
during any period during which the defendant is imprisoned in con
nection with a conviction for any other offense, except, of course, dur
ing limited periods of confinement as a condition of proba:tion or super
l'ised reI ease. 

Subsection (c) authorizes the court, after considering the factors 
set forth in section 2003 (a), to terminate a term of probation 
and to disrhar~e the defendant pdoI' t.o its expiration at any time in 
the case of a 1111F~(kmeanor or all infraction or after one year in the case 
of a felony, if the conduct of the defendant and the interest of justice 
warrant such action. "While 18 U.S.C. 3653 permits snch early termina
tion at any time without regard to the degree of the offense,'it appears 
appropriate to retain the court's jurisdiction over an offender convicted 
of a felony for at least a one year period. If the court determines that 
an offender need not be actively supervised during such a period, it 
may, of course, impose only the least onerous discretionary conditions 
of probation that it decides to be advisable, or may permIt the proba
tioner to re~ain at liberty subject only to the single condition that 
he not commIt another offense.32 

Section 2104( d) authorizes the court. after a hearing and pursnant 
to the provisions applicable to the initial setting of the term of pro
bation, to extend a term of probation, unless the maximnm term was 
previously imposed, at any time prior to its expiration or termination. 
This provision is necessary, the Committee believes, to encourage 
judges to initially impose ,,'hat appears to be the most appropriate 
length for the, term of probation. If judges feared that a term would 
later be found to be too short and that the court would be powerless 
to extend it, they might wen impose the maximum term in all cases. 

:](I United States y. Pi.qano. supra notp 27. 
3t United St('tr.~ ". El7millistnll. 6'1 F. ~llJ1P. 382 (W.D. Ln. 1947) ; Uni.te(l States ". 

Buohanan, 340 F. Supp. 1285 (E.D. N.C. 1972). 
32 See section 2103 (11). 
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Secti?n 2104 ~ e) 1?rovide~ that a term of probation remains subject to 
revocatIOn durmg Its contmuance. . 

SECTION 2105. REVOCATION OF PROBATION 

1. In General 
This section provides that probation may be revoked if the defend

ant violates a condition of probation, and specifies the period during 
which such revocation may take place. 
ft. Present Federal Law 

18 U.S.C. 3653 provides that during the term of probation a pro
bationer may be arrested by his probation officer without a warrant 
"for cause." It further provides that within the maximum term per
mitted by section 3651 (five years) the court may issue a warrant for 
the arrest of the probationer for a violation of a condition occurring 
prior to expiration of the term imposed. After arrest, the probationer 
must be taken as speedily as possible before the court having juris
diction over him, whereupon the court may revoke probation and 
reinstate the sentence originally imposed, impose a lesser sentence, or, 
if imposition of the sentence was suspended, impose any sentence 
which could have been imposed at the time of the judgment of con
viction. The courts have held that after revocation, no further pro
bation may be ordered.a3 

3. Provisions of the Bill, as Reported 
Section 2105 (a) provides that if a defendant violates a condition 

of probation the court either may, after a hearing pursuant to Rule 
32 (e) of the Federal Rules of Criminal Procedure, continue the de
fendant on the sentence of probation, subject to such modifications of 
the term or conditions of probation as it deems appropriate, or may 
revoke probation and impose any other sentence which could have been 
imposed at the time of the initial sentencing. Provisions governing 
the arrest of a probationer are contained in sections 3016 and 3806 
of the Code and in Rule 32(e) (1) of the Federal Rules of Criminal 
Procedure; provisions governing the hearing to ,be accorded the pro
bationer are contained in Rule 32(e) (2).3. The Committee felt it ap
propriate to place procedural provisions concerning probation revoca
tion rights in a new Rule 32 (e) where they will remain subject to revi
sion by the Judicial Conference of the United States. 

Section 2105 (b) provides that revocation of probation or imposition 
of another sentence may occur after the term of probation has expired 
if a violation of a condition occurred prior to the expiration, if the 
adjudication occurs within a reasonable period of time, and if a war
rant or summons on the basis of an allegation of such a violation was 
issued prior to the expiration of the term of probation. Thus, the sec
tion more narrowly restricts the time within which probation may be 
revoked than does 18 U.S.C. 3G53, which permits revocation at any 
time within the maximum period of five years regardless of the term 
initially im])('~':!d or the seriousness of the o:fi'ense. 

:J3 Fo", v. United States, 354 F.2d 752 (10th Cir. 1965) . 
.. See e.g., Gagnon v. Scarpelli, 411 U.S. 778 (1973); see also Morrisey v. Brewer, 408 

U.S. 472 (1972). 
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SECTION 2106. nrPLEl'<IENTATION OF A SENTENCE OF PROBATION 

This section, which has no counterpart in current law, merely directs 
attention to the fact that provisions governing the implementation of 
probation are contained in subchapter A of -chapter 38. 



CHAPTER 22--FINES 

(Sections 2201-2204:) 

Section 2201. 

This chapter sets the maximum monetary fines that may be impos(,d 
for the various levels of criminal offenses, specifies the criteria to be 
considered before imposition of fines, and provides for the subsequent 
modification or remission of fines previously imposed. In so doing 
the Code makes major advances in using the mechanism of fines as 
an effective sanction for white collar crime. 

The Committee is of the view that fines generally have been an 
inappropriately under-used penalty in AmerICan criminal law, even 
though there are many instances in which a fine in a measured amount. 
can constitute a hi~hly effective means of achieving one or more or 
the goals of the criminal justice system. Part of the reason for th(\ 
under-utilization of fines as a criminal sanction is the fact that thll 
levels of fines under current law, with rare exceptions,l are pegged 
so low that the courts are not able to use them effectively as a sentenc
ing option. These statutory limits are largely the products of an earlier 
era when the average wage earner achieved a yearly income con
siderably lower than that common today, and when inflation had not 
yet reduced the value of currency to its present level. 

There exists today the anomalous situation in which a typical felony 
may be punishable on the one hand by a maximum of five years' im
prisonment, and on the other hand by a fine of only $5,000 or $10,000.2 

Before the two facets of the stated penalty may be seriously considered 
a.s alternatives to one another, they must be of roughly equivalent sever
ity. Yet today, five years of a person's freedom, even when measured 
according to the average individual's earning power alone, carries a 
value in excess of $50,000. In a case.in which a serious violation has 
occurred, but in which the court has found reason to explore alterna
tives to incarceration, the current state of the law needlessly hampers 
the court in its fashioning of an appropriate sentence. It is with the 
intent of enhancing the ability of the courts to fashion remedies ap
propriate to offenses by providing maximum fines at levels that are 
suitable to our times-and at levels that will help to eliminate the 
popular view that certain offenses will lead only to a nominal fine 
equitable to a minor cost of doing business-that the Committee has 
drafted the provisions of this chapter. 

'A dramatic excpption Is the provision of 21 U.S.C. 848 which permits a fine of $100,000 
($200,000 if the defendant is a recidivist) for the offense of operating a continUing drug
traffickinl! enterprise. Under this s~ctlon. fines of up to $300.000 have been Imposed on 
individuals under multiple-count Indictments. See United States v. Sperling, 506 F. 2d 1323 
(2d Cir. 1974). See also 15 U.S.C. 1.2. anll 3. 

• Under most current law prOvisions, of (,Durse, such a statement of a penalty Is not a 
recitation of two mutually exclusive alternatives: both the five-year maximum term of 
imprisonment and the $5.000 maximum fine may be Imposed. 

(971) 
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SECTION 2201. SENTENCE OP' FINE 
1. In Ge'1terol 

Section 2201 establishes the general statutory authority for the 
imposition of a fine as a penal sanction. The maximum amount of the 
fine that may be imposed in a particular case depends on whether 
the offense is classified as n fE'lony, misdemeanor. or infrnr.tion: 
whether the offender is an individual or an organization; and, in the 
case of a misdemeanor, whether the offense resulted in loss of human 
life. 
9. Pre8ent Federal Law 

Under the present Federal law, fines are specified as an authorized 
form of sentenee for virtually all offenses. It is recognized that fines 
often represent the only useful sanction against corporations and 
other organizations, as well as being, in the view of many judges, the 
major acceptable penalty against significant numbers of individual 
Federal offenders. The authorized maximum limits, however, are gen
erally very low. Complaints that current fine levels are insufficient to 
accomplish the purposes of sentencing are being voiced by Federal 
judges with increasing regularity.s 

Present Federal law also includes large and logically inexplicable 
disparities in the levels of fines permitted as criminal sanctions for 
offenses of essentially similar natures. The following are examples. 

A. Conspiracy to defraud the United States or to commit any offense 
against the United States is punishable by a maximum prison term of 
five years and by a fine of up to $10,000.4 On the other hand, a con
spiracy to prevent a person from accepting Fedeml office or to prevent 
a Feder!).! official from discharging his duties, while graded more seri
ously in terms of the authorized maximum prison term, which is six 
years, caITies a lesser maximum fine-$5,000.5 

B. Forgery of natnralization or citizenship papers carries the same 
maximum five-year prisOI} term as does forgery of an entry visa, yet 
the former offense carries a maximum fine of $5,000 and the latter a 
maximum fine of only $2,000.° Moreover, another offense of this kind. 
falsification of an invoice by a consular official, carries a maximum 
prison term of three vears and thus, presumably, is conceived to be a 
less serions offense tluin the two cited forgery offenses. Yet. it provideR 
for a $10.000 fine. 7 

C. Robbery of a Federally insured bank is punishable by a fine 
of up to $5.000. as well as by fI sentence to imprisonment.s Robbery of 

• See the stutement of Jml!!e Renfrew of the Northern District of CnlIfornln In which 
he complnins thnt the $50.000 mnxlmum thnt he imposed In n recent price-fixing cnse wlla 
not suftlcient under the·circllm~tnnces nnd thnt "hnd the mnximum been more thnn S50.000. 
the amount of the fines would hn,e been substnmiullr more as to nll of the defendnnts . 
. • . [Hjere. It seems to me. is n situntlon where clenrly there's n need for Increnslng the 
nmO'lnt of the fine," 16 Crl. Rptr. 21.S. 2181 1lS'0\-. 1!l'41. See also the stntement of .ludge 
MacMahon of the Southern District of New York In which. IIpon Imposing the mnximnm 
uvnllable tines of $75.000 on ellch of two millionnire defendants found guilty of evading 
$761.000 in taxes. he snid that he regretted thnt the tnx lnws did not permit him to 
ImpoRe II hl!!her tine on ench defendunt. New York Times. Mnrch 20, 1973. p. 26. col. 1. 
(Note too. thnt in each of these cuses the tines nvallnble were substantinlly higher than 
those gcu!'l'lIlIr aYlIl1able in E'eelernl criminal cllses. Note also thnt tlw mllximum nne leyels 
,:'01' m,lOr nntltrnst offenses were substnntinlh' incl'ensell in the 94th Congress (15 U.S.C. 1, 
2, AIl(l !ILl • 

'18 U.S.C. 371. 
• 18 U.S.C. 372. 
a 18 U.R.C. 1~26; 18 U.S.C. 1546. 
T 18 U.S.C, 1019. 
'18 U.S.C. 2113(a). 
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a post office must result in a term of imprisonment but cannot result 
in a fine.9 

D. A postmaster who demands more than the authorized postage for 
mail matter and a vessel inspector who collects more than the au
thorized fee both are subject to a maximum prison term of six months. 
The vessel inspector can be fi"ed up to $500, while the postmaster is 
subject to a maxlmum fine of only $100.10 

E. One who injUY'es property of the United States is subject to n fine 
of up to $10.000 if the damage exceeds $100, and a fine up to $1,000 if 
the damage is less than $100.11 One who injures property of the United 
States on a wildlife refuge, no matter how much the damage, is sub-
j ect. to a maximnm fine of only $500.12 

• • 

F. A clerk of court who converts funds which have come mto hIS 
hands by virtue of his official position may be punished by up to ten 
years' imprisonment if the amount exceeds $100.18 Conversion by 
a clerk of court of funds which belong in the registry of the court 
also carries a maximum sentence of ten years in prison if the amount 
exceeds $100.14 But in the former case a fine can equal double the 
amount converted, while in the latter a fine cannot exceed the amount 
converted. 
3. Provisions of the Bill, as Reported 

Subsection (a) authorizes the use of fines in criminal sent~ncing. 
There are no offe!lses for which a fine may not be imposed. As pro
vided in sections 2001 (b) and (c), a fine may be imposed alone or in 
addition to any other sentence. Payment of a fine may also be made a 
condition of probation pursuant to section 2102 (b) (2), so that revo
cation of probation is ~vailable as a means of enforcing a fine. A fine 
may also be made a condition of post-release supervision, permitting 
the court to hold a defendant in contempt if he fails to pay it. 

Rubsection (b) pstllblishes the maximnm limits of fines for felonie.s. 
misdemeanors, and infractions, except to the extent that a higher limit 
may be authorized by the section setting forth the offense.15 The fine 
levels set forth in the subsection are considerably higher than those 
generally authorized by current law, and are designed to establish an 
effective scale for pecuniary punishment and deterrence that will re
flect current economic realities.10 Penalties for organizations are set 
at higher levels than those for individuals, following the New York 
model,17 in order to take cognizance of the fact that a sum of money 
that is sufficient to penalize or deter an individual may not necessarily 
be sufficient to penalize or deter an organization, both because the 
organization is likely to have more money available to it and because 
the sentence for an organization obviously cannot include a term of 
imprisonment. 

'18 U.S.C. 2114. , 
,. lR U.S.C. 1726 : 18 U.s.C. 1912. 
1118 U.S.C. 1361. 
12 18 U.S.C. 41. 
13 18 U.S.C. 645. 
" 18 U.S.C. 646. 
,. Sections Vlll1 and 1ll35. for examnle. speclflcalIy authorize the impo~itlon of It fine 

in any amount deemed just by the court. Section 1853 (Environmental Pollution 1 specifies 
maximum fines that would sometimes be higher than those applicable under section 2201, 
as no some sections In other titles. 

,. Such sub~tnntialy hlg~(>r fine Jeyels wpre l'erommpnded. by. intpr nlla. the Committee 
on Reform ot Federal CrIminal Laws ot the American Bar AssocIation. Beartnp, pp. 
542'5, 5811. 

17 McKinney's N.Y. Crlm. Law 11400.30 (1969). 
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The fine levels in subsection (b) for felonies and misdemeanors com
mitted by individuals and for felonies committed by organizations, 
are considerably higher than the levels provided in S. 1437 as passed 
by the Senate in the 95th Oongress. In addition, subsections (b) (1) (A) 
and (b) (2) (A) have been amended to provide the same maximum 
fine for a misdemeanor that results in the loss of life as for a felony. 
These amendments are designed to offset the deletion of section 2201 
( c) in S. 1437, which provided that, as an alternative to the maxi.mum 
fines set forth in subsection (b), "a defendant who has been found 
guilty of an offense through which pecuniary gain was directly or 
indirectly derived, or by which bodily injury or property damage 
or other loss was caused, may be sentenced to pay a fine that does not 
exceed twice the gross gain derived or twice the gross loss caused, 
whichever is the greater." The business community expressed con
cerns that the standard for determining the amonnt of the fine set 
forth in the provision could result in an unwieldy sentencing pro
ceeding that was virtually a trial on the question of damages. The 
Committee concluded that an increase in the maximum fine levels for 
serious offenses could assure that a fine could be imposed that would 
nsual1y reach the defendant.'s i11gotten gains while avoiding undue 
complexity in the sentencing hearing. Of course, in a situation in 
which. for example, the defendant. obtained millions of dollars in the 
course of committing an offense, the provisions for an order of restitu
tion or an order of notice to vict.ims may be used, depending on the cir
cnmstances, in conjunction with a fine to aSSllre that a convicted de
fendant cannot keep what he obtained, if to do so would not unduly 
complicate Or prolong the sentencing process. . 

It is intended by the Oommittee that the increased fines permitted 
by this section will help materially to penalize and deter white collar 
crime. Oertainly 110 correctional aims can be achieved where the maxi
mum sentence imposable is at such a low level that it can be regarded 
merely as a cost of doing business which may in fact be more than off
set by the gain from the illegal method of doing business. The need for 
such increased penalties is particularly apparent with regard to a cor
porate defendant which today can often divide the minor burden of 
payment among-Its many stockholders, or pass it on to consumers as a 
cost ~f doing business, wi~h the result that lesser penalties may not be 
felt eIther by the corporatIon or by its mUltiple owners. 

\iVhile the Oommittee believes that the increased fine levels will be 
of particular importance in the white collar crime area, it does not 
mean to imply that fines are not an important aspect of sentencing in 
other areas as. well. It is hoped ~hat th~ sentencing provisions will lead 
to more creatIVe use of sentencmg optIOns, as for example the use of a 
senten?e to pay a fine for minor offenders who may not be able to pay 
a fine m a lump sum but are sentenced to pay a reasonable fine in in
~tallments over a period <;>f time. Such a sentence could be particularly 
Important, for example, In the cnse ot a c1etf'ndfint who is too poor to 
pay a fine but who is convicted of a minor offense that warrants some 
sel?-tence, for puni.shment and deterrent purposes, that is short of im
pnsonment but stIll enough of a sentence to carry out those purposes. 

It might be noted at this point that fines collected in criminal cases 
under the Oode will be paid into, and will form a substantial portion 

l ___________ _ ----- ----------- -- -
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of, the new Victim Compensation Fund.18 The fact that fines will in
directly result in restitution to the victims of offenses provides an 
added reason for the Congress to assure that fine lev('ls are set at 
realistic levels and an added incentive for judges to carefully consider 
the merits of imposing high fines in particular cases. 

SECTION 2202. IMPOSITION OF A SENTENCE OF FINE 

1. In General 
Section 2202 sets out factors that the court must consider in impos

ing a fine, specifies the degree to which a sentence to pay a fine is final, 
provides that the court may specify the time and method of payment 
of the fine, precludes the imposition at the time a sentence to pay a 
fine is imposed of an alternative sentence to be served if an imposed 
fine is not paid, provides notice that agents of an organization who 
are authorized to disburse its assets are individually responsible for 
payment from the funds of the organization of the fine assessed against 
It, and provides that a fine imFosed on an agent or shareholder of an 
organization may not be paid from the assets of the organization, un~ 
less expressly permissible under applicable state law. 
18. Present Federal Law 

The provisions of this section generally are not the subject of any 
current Federal statutes, although imprisonment in lieu of the pay
ment of a fine is inferentially authorized.19 

3. Provisions oj the Bill, as Rep01'ted 
Subsection (a) specifies the factors, through cross-reference to sec

tion 2003 ( a), to be considered by the court in determining whether 
to impose a fine, and in determining its amount and the means of pay
ment. As is the case with regard to other potential sanctions, the cou.rt 
is required to consider both the nature and circumstances of·the of
fense and the history and characteristics of the defendant, the pur
poses of sentencing with regard to which a fine may be an appropriato 
response, and the guidelines and any policy statements which may be 
applicable. Use of the qualifier "to the extent that they are applicable" 
in referring to the four stated purposes of sentencing is intended as 
recognition that a fine may often be a highly useful means of supply
ing just punishment and of deterring others from engaging in like 
offenses-particularly offenses affording the opportunity for monetary 
gain-while the other purposes of sentencing would less commonly 
be served by a sentence to pay a fine. 

In considering the characteristics of the defendant, the court is 
specificallv required to consider the ability of the defendant to pay 
a fine in the amount and manner contemplated in view of the defend
ant's income, earning capacity, and financial resources. The court is 
also required to consider the burden that the fine will place on the 
defendant and on his dependents, any payment of restitution by the 
defendant or any requirement that the defendant make reparation to 
the victim, any effort by an organizational offender to discipline the 
persons responsible for the offense or ensure against recurrence of the 
offense, and any other equitable considerations that are pertinent. 

18 See section 4111 et 8eq. See also sections 3811-3813. 
,. See 18 U.S.C. 3565. But see Tate v. Short, 401. U.F\. 395 (1971) ; WilliamB ". IllinoiB, 

299 U.S. 285 (1970). . 
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The maximum fine levels are sufficiently high to J?ermit considerable 
flexibility in tailoring the fine level to the situatIOn in a particular 
case. While it is not intended that a fine for a solvent individual should 
be so high as to force him into a lifetime of poverty, if a defendant 
is wealthy and the court finds that a fairly high fine would serve the 
purposes of sentencing, it should not be reluctant to sentence the de
fendant to pay a high fine. On the other hand, the court need not 
avoid the use of a sentence to pay a fine against an individual who 
is not wealthy since the Code would permit installment payments of 
a fine. In some cases, the most appropriate sentence might be, for 
example, the payment of a fairly substantial fine by paying install
ments of a specified amout out of each pay check over a period of time. 

The considerations in setting fine levels can obviously be quite com
plex, and they warrant careful attention by the Sentencing Commis
sion in formulating sentencing guidelines and policy statements to aid 
in imposing sentence. 

The requirement that the court, in assessing the ability of a defend
ant to pay a fine, consider any payment of restitution by the defendant 
or any requirement that the defendant make restitution to the victims 
of the offense is not intended necessarily to result in the court's avoiding 
imposition of a fine that might otherwise be imposed by the amount of 
restitution to be paid. Either of·these results might. however, be appro
priate in a particular case, depending upon the effect of payment of 
restitution upon the defendant's ability to pay a fine and upon the pur
poses of sentencing to be served by requiring payment of a particular 
fine. The provision is intended to encourage the court to order restitu
tion under section 2006 or to make payment. of restitution a condition 
of probation or post-release supervision under section 2103 (b) (3) in 
appropriate cases. Of course, if the defendant has, prior to sentencing 
made reparation or made arrangements to make reparation to the vic
thns of his offense, this will have an effect on his financial resources 
which should be taken into account in assessing the ability of the de
fendant to pay a fine, and may, for example, alleviate somewhat the 
need to impose a high fine for purposes of punishment and deterrence. 

Subsection (b) makes clear that, even though a fine imposed by the 
sentencing judge may be modified or remitted pursuant to section 2203, 
corrected pursuant to rule 35 and section 3723 or 3724, or appealed and 
modified pursuant to section 3725 if it is outside the guidelines, the 
judgment of conviction that includes a fine is final for all other pur
posrs. 'T'hi:=; ('larifies the provisiollal nature of the sentence pending any 
later modifications authorized by the Code while making clear that 
thr ('ol1viction is otherwise fina1. 

Subsection ( c) permits the court to authorize payment within a 
specified period of time or in installments. Such flexible payment 
scheduleE are now specifically authorized in the Federal system for a 
fine imposed as a condition of prooation/o and are authorized in many 
States.21 Clearly, if the defendant can earn the fine and pay it over a 
period of time, there seems little justification for choosing imr>rison
ment or a lesser fine where the higher fine would otherwise be the 
clearly more appropriate sentence. 

20 1 R U.S.C. ll651. 
21 Working Papers, P. 1285. 
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Subsection (d) prohibits the imposition at the time the sentence to 
pay a fine is imposed of an alternative sentence to be served if the 
fine is not paid. If the defendant fails to pay his fine, the court may 
determine the remedy af;el' the nonpayment and after an inquiry 
into the reasons for it.22 If, for example, nonpayment has occurred 
because the defendant's financial circumstances have made payment 
an undue financial burden, it may be necessary to adjust the amount 
of the fine pursuant to the provisions of section 2203. If, on the other 
hand, the defendant is able to pay the fine but chooses to ignore his 
legal obligation to pay it, the provisions of subchapter B of chapter 38 
regarding collection of fines may be utilized to collect the fine. 

Subsection (d) specifies that where an organization is .tined it is the 
duty of each of the organization's employees or agents who is author
ized to make disbursement of the organization's assets to pay the fine 
from its assets. This provision is designed to assure that a corporation 
will not be able to escape or delay liabIlity by means of obfuscating the 
nature of its structure.23 Subsection (d) has been amended by the 
Committee to preclude the payment of a fine imposed on an agent or 
shareholder of an organization from being paid out of the assets of 
the organization unless such payment is expressly permissible under 
applicable I::ltatelaw. The purpose of the exceptIon, which was added 
in Committee to the bill as introduced, is simply to recognize that the 
governing of internal corporate operations is appropriately a matter 
ror the law of the State of incorporation. Most States, the Committee 
understands, carefully circumscribe indemnification for fines. The term 
"expressly permissible" is intended to distinguish between situations 
in which State statutes or court decisions authorize indemnification 
and those in which State law prohibits it or is silent. The court's find
ing is to extend only to that issue. If indemnification is authorized, 
Stat!3law governs the manner for determining whether it is proper in a 
partlCu1ar case. 

SEOTION 2203. MODIFIOATION OR REMISSION OF FINE 

1. In General 
Section 2203 provides the flexibility necessary to accommodate 

changes in the financial condition of a defendant. Since section 2202 
specifies that the ability of a defendant to pay is relevant to the amount 
of a fine, a modification or remission of the fine should be available 
when that ability changes. The court is thus equipped to adjust the fine 
of the well-intentioned defendant in order to avoid creating unjusti
fiable impoverishment. An unexcused failure to pay a fine, however, 
may be prosecuted as any other criminal contempt.24 

20 This is in opposition to the existing statute. 18 U.S.C. 3565, but in line with constl
tution!!1 requirements. See William8 v. illinoi8, 8upra note In. 

2' 'l'he Commlttpp hnd considered including RpeclficnlIy in this subsection n reference 
both to the disbursing officers of the organization and "their superiors". It wns decided, 
however, thnt such a reference to "superiors" would be redundant since whntever nuthorlty 
n disbursing ofHcer or cas',ier would hal·e. would also be within the authority of every 
individual from his immediate sllperior through the chief executive officer. cr. section 403. 

2·' See subchapter D of chapter 33. It should also be pointed out that the unexcused 
fa!lure to pay a fine In the time and mannrr specified may, if payment was made a condition 
of probation, result in a revocation of probation and the imposition of any other sentence 
that originally was available. ~ee sections :llO<l(b) (:l) and 2105 (a) (2). 



Section 2203. 
Section 2204. 

fJ. Pre8ent Federal Law 
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There is no counterpart to this section in existing Federal law ; as 
previously noted, the current statute permits a judgment in a criminal 
case to require imprisonment until the fine is paid.25 

3. Provi8ions of the Bill, as Reported 
Subsection (a) permits a defendant who has been sentenced to pay 

a fine to petition the court for changes in the terms of payment or re
mission of all or part of the fine in specified circumstances. Under 
paragraph (1), a defendant who has paid part of a fine for whom 
the circumstances that justified imposition of a fine in a particular 
amount or payment by a particular time or method have changed, may 
petition the court for modification of the method of payment, remission 
of all or parts of the unpaid portion of the fine, or a change in the 
time or method of payment. The provision recognizes that the amount 
or method of payment of a fine may become too harsh to serve the 
purposes of sentenr.ing fairly. Paragraph (2) permits a defendant who 
has voluntarily made restitution to the victim of his offense after a fine 
was imposed to petition the court for a reduction in the amount not 
exceeding the amount of restitution. This provision places the de
fendant who voluntarily makes restitution after a fine is imposed on 
the same financial footing as the defendant who voluntarily makes 
restitution before sentencing or who is ordered to make restitution as 
part 'of his sentence.26 

Subsection (b) permits the judge to enter an appropriate order if 
the circumstances warrant relief. Of course, the considerations set 
forth in section 2202 (a) for the setting of the initial fine and its time 
and method of pn,yment are equally applicable to a determination 
whether a remission in the fine or a change in the time or method of 
payment is warranted. 

These provisions allow the reasonable implementation of the under
lying principles of this chapter, as suggested. by the American Bar 
Association/7 the Model Penal Code,2s and several State statutes.29 

SEOTION 2204. Il\IPLE~IENTATION OF A SENTENOE OF FINE 

Section 2204 notes that implementation of a sentence to pay a fine 
is governed by the procedures outlined in sections 3811 through 3813 
of the Code. Full discussion of these procedures is contained in the 
report on subchapter B of chapter 38. 

"" 18 U.S.C. 11565. 
2G i;lpction 2202(a) (3). 
27 ABA Standards Relating to the Administration of Justice, Sentencing Alternatives 

and Procedures, § 18-7.4 (1979). 
""ModeJ Pe,,"l Co'le & 1102.3 (P.O n If>fl?.\ • 
.. See also Working Papers, pp. 1286, 1328. 



CHAPTER 23.-IMPRISONMENT 

(Sections 2301-2306) 

Section 2301. 

Chapter 23 sets forth the basic considerations governing the imposi
tion of sentences of imprisonment. It creates the frame of reference 
used throughout the Code to determine the maximum sentence that may 
be imposed for each offense. It deals specifically with the terms of 
imprisonment and supervised release authorized for the various grades 
of offenses; criteria for imposing such sentences; collateral aspects of 
sentences of imprisonment; opeoration of multiple sentences; and cal
culation of terms of imprisonment., 

SECTION 2301. SENTENCE OF nrPRISONMENT. 

1. In Gener'al 
Section 2301 provides that a defendant convicted of an offense may 

generally be sentenced to a term of imprisonment, establishes the classes 
of offenses and specifies the maximum authorized term of imprison
ment for each class. If no term of imprisonment is specified under cur
rent law for an offense outside title 18, section 2009 precludes the 
addition of such a term. If a section of current title 18 is moved by 
section 201 of the bill, as reported, to title 18 Appendix [md the sec
tion 'provides no term of imprisonment in current law, an offense 
under the provision will continue not to be punishable by 
imprisonment. 
93. Pre8ent Federal Law 

Present Federal criminal law, which has grown by sporadic addition 
and deletion, has resulted in there being a.uthorized by the current title 
18 at least seventeen levels of confinement, ranging from life imprison
ment to thirty days. By combining imprisonment and fine variations, 
some seventy-five different punishment levels may be isolated. Com
parison of punishment provisions for particular offenses leads to the 
exposure of numerous apparent inconsistencies. 

In addition to the sentencing provisions found in the text of each 
individual criminal statute there are two generally applicable special 
offender sentencing provisions in current Jaw.1 These two provisions 
allow a term of imprisonment "for an appropriate term not to exceed 
twenty-five years and not disproportionate in severity to the maxi
mum term otherwise authorized by law" for a specIal offender in 
certain clearly defined instances. Both require notice and a hearing 
with rights of counsel, confrontation, and compulsory process if the 
special offender sentence is sought by the prosecutor, and a sentence 
pursuant to the provisions may be appealed.2 

'18 u.s.c. 3575 and 21 U.S.C. 849. 
2 See United States V. Nem'U, 5 .. 2 F.2d 1184 (7th Cir. 1977) : United State8 V. Stewart, 

531 F. 2d 326 (6th Cir. 1976) ; United State8 v. Ilacqua, 22 CrL. Rptr. 2072 (6th Cir., 
Cir., 9/26/77). 

(979) 
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A sentence to a term of imprisonment in excess or one year is subject 
to the defendant's eligibility for release on parole for at least two
thirds of the sentence. The time at which a prisoner is eligible for re
lease on parole is determined pursuant to the provisions of 18 U.S.C. 
4205, which provides three possible actions by the sentencing judge that 
will affect a convicted defendant's parole eli~ibility date. First, if the 
judge specifies no parole eligibility date, a prIsoner sentenced to a term 
of imprisonment that exceeds one year will be eligible for parole under 
18 U.S.C. 4205 (a) after serving one-third of the term or ten years, 
whichever is less. Under 18 U.S.C. 4205(b) (1), the judge may specify 
a time for parole eUgibility that occurs before the time that would 
apply under 18 U.S.C. 4205(a). Under 18 U.S.C. 4205 (b) (2), the 
judge may specify that the defendant will be immediately eligible for 
parole, and specify only the maximum term of imprisonment.s 

In addition, the Parole Commission has in recent years used parole 
guidelines that recommend an appropriate length of time to be spent 
in prison by a defendant who was convicted of a particular crime 
and who has a particular history and characteristics.4 

As presently structured, the laws concerning the imposition of a 
term of imprisonment and the determination of a date for parole 
eligibility often are not only incompatible but also work to promote 
disparity and lack of certainty in the criminal justice system. If a 
sentencing judge wishes to assure that he has a high degree of control 
over the hme a defendant will actually spend in prison, he must not 
only determine what that period of time is, but must also evaluate 
the effect that the parole eligibility statute and the parole guidelines 
will have on the sentence that he imposes. If, for example, a judge 
believes that a defendant should spend 20 months in prison, less good 
time, for a robbery offense that carries a maximum term of imprison
ment of 15 years,5 committed under mitigating circumstances, he could 
achieve that result under current law by sentencing him to exactly 20 
months imprisonment, but could achieve the result only because the 
existing parole guidelines would not permit parole during such a short 
period. If, instead, he tried to achieve that result by sentencing the de
fendant to 60 months in prison, with eligibility for parole in one-third 
that time pursuant to 18 U.S.C. 4205 (a), in the belief that most prison
ers are released on parole at their parole eligibility date, the result 
would probably be that the defendant would spend at least 26 months 
in prison, the lowest period provided for robbery in the parole guide
lines. Only if the Parole Commission agreed that there were par
ticular mitigating circumstances not taken into account in the guide
lines would the defendant serve the length of time that the judge 
intended.6 On the other hand, if the judge thought the defendant 

3 In addition to the parole eligibility provisions for regular adult nlren"prs. current 
law contains a number of speclnllzed parole eligibility requirements. Those for youth of· 
fenders and young adult offenders included in 18 U.S.C. 5017 specify that a defendant 
sentenced to Imprisonment under one of those provisions is eligible for parole immediately 
nnd must be released on parole at least two years before expiration of sentence, and thooe 
relating to persons sentenced under title II of the Narcotic Addict Rehabllltation Act In 
18 U. S.C. 4254 specify parole eligibility after six months. 

• The parole guidelines appear in 28 C.F.R. § 2.20. 
G See, e.g .. 18 U.S.C. 2111 and 2112. 
6 It should be noted thnt even If the defendant who was sentenced to 60 months In 

prison hnd been made eligible for parole either at n designnted time less than one-third 
the sentence or Immediately upon commencement of R~ntelJ('p pnrsnqnt to 18 IT.S.C. 
4205 (b), the uppllcat!on of the parole guidelines to the defendant would not be altererl 
regardlesS of the judge's (usually unstated) purpose in spe.cifying early parole eliglbl1!ty. 
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should spend five years in prison, he would have to sentence the defend
ant to a 15-year term without early parole eligibility in order to as
sure that operation of the parole guidelines would not result in an 
earlier release from prison than the judge intended:' If t.he judge 
thought the defendant should serve seven years in prison, he could 
not control that result at all; such a sentence exceeds any period rec
ommended in the parole guidelines for the offense of robbery and 
exceeds any period for which the judge could make the <lefendant 
ineligible for parole. 

Thus, sentencing judges and the Parole Commission second-guess 
each other, often working at cross-purposes. The argument that early 
release {)n ,Parole should be retained to help alleviate judicial sentenc
ing disparIty fails to take into account the fact that it is the very avail
a,bility of such release that helps to create that disparity. The judges are 
attempting to apply their individual sentencing philosophy to control 
t.he true sentence of the defendant, while the Parole Commission is at
tempting to alleviate the resulting disparity. Obviously neither is 
successful under current law. The problem is compounded by 
the fact that the judges do' not generally state reasons for their 
sentences or the lengths of time they believe defendants should actually 
spend in prison, effectively precluding the Parole Commission from 
evaluating the judges' views, to the extent it might find them pertinent, 
u.s to the influencing f~ctors in particular cases. 
3. Provision8 of the Bill, as Rep01'ted 

Section 2301(a) states the general rule that all individual offenders, 
regardless of the type of offense committed, may be sentenced to a term 
of imprisonment.s This differs slightly from the approach take.n by the 
National Commission in that the Commission's sentencing provisions 
did not provide for imprisuning persons committing the lowest class of 
offenses.o The Committee is of the belief that a very short term (five 
days) of imprisonment is appropriate for some offenders who are 
found to have committed infractions since, inter alia, the "heck value 
of a brief period in prison may have significant special deterrent 
effect. In addition, as a practical matter imprisonment may be the only 
a vailablepunishment for indigents.1o 

Subsection (b) sets forth nine classes of offenses.ll There are five 
felony classes with authorized terms of imprisonment ranging from 
life imprisonment to two years; three misdemeanor classes with max
imum terms ranging from one year to thirty days; and the aforemen
tioned infraction category carrying a maximum of five days. This cate
goi'ization of offenses accords fairly closely with the range and number 
of categories adopted in several recent state codifioations, and, except 

7 While the parole guidelin~s do provide that the worst two groups of offenders who 
commit robbery should spend from 48 to 72 months in prison, the Parole Commission's 
conclusions us to which prisoners would fall within those groups might cUffer from those 
of thl' sentenCing judge. 

S That rule is subject to limited exceptions. See. e.g .. section 1813. In addition, if an 
offense outside title 18 is not punishable under current law by It term of imprisonment, it 
will not be punishable by imprisonment under section 2009. 

• Final Report § 3201. 
10 Tate v. Short, 401 U.S. 395 (1971). See the recommendation by the Committee on 

Reform of the Federal Criminal Laws of the American Bar Association, Hearings, pp. 
5SHS, ri817. 

11 All offenses are categorized in one of the nine grades except esplonal:e and related of
fenses (sections 1121-1124, 1131) where current l!lw language, including penalty pro
visions. is retained verbatim. 

51-SOB 0 - BO - 63 
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for the addition of fi ~wo-year felony and a six-month misdemeanor: 
accords closely with the recommendation of the National Commission 
concerning the number of categories adopted.12 

The maximum authorized terms set forth in subsection (b), as ap
plied to individual offenses, represent lower maximum terms adopted 
by the Senate in S. 1437 in the 95th Congress because of the virtual 
elimination of patole and the substantial reduction in good time 
alJowances.13 

It must be remembered, however, that the terms set forth are the 
maximum periods for which a judge is authorized to sentence an 
offender in each such category-they represent the Committe~'s judg
ment as to the greatest period the Congress should allow a Judge to 
impose for an offense committed under the most egregious of circum
stances. It should also be rem(;'mbered that the Sentencing Commission 
will be promulgating guidelines that will recomm.end an appropriate 
sentence fol' a particular category of offender who is convicted of a 
particular category of offense, and that the guidelines would reserve 
the upper range of the maximum sentence for offenders who repeatedly 
commit offenses Or those who commit an offense under particularly 
egregious circumstances.u It is expected, for example, that the ordi
nary sentence imposed for a Class C felony will be considerably less 
than the ten-y(;'ar maxhl1um authorized. This subsection is designed 
simply to provide a maximum limit on the broad range within which 
the Sentencing Commission and the judges are to operate. The subsec
tion is no more intended to indicate the actual sentence a judge is ex
pected to impose in each case than are the analogous provisions of 
current Federn,l stntutes thl1t also customarily set forth only the maxi
mum limit on the judge's discretion. 

It should also be noted that, with the deletion of current law provi
sions authorizing extend(;'d terms for special dangerous offenders 
bE'yond the h'rms ordinarily applicable, the maximums authorized by 
subsection (b) rt'prest'nt the maximnms of the upper-range penalties 
appropriate for use against such special offenders.15 

Moreover, the Committee believes that when the maximum author
ized sentences are compared with their 'actual applicability to particu
lar substantive offenses in the Code the limited availability of the 

1!l The National Commission In Its Final Report proposed generally higher terms of Im
prl~onTl1pnt for fp'onlps since It retnlned parole: It proposed It sllPergrode category of felon~' 
permitting life Imprisonment (§ 3601); three other clnsses of felonies, entailing Impris
onment for thirty, fifteen and seven years (§§ 3002(1); 3201(1» : two categories of 
misdemeanors, carrying one-year imprisonment and thirty days' imprisonment (H 3002 
(2) ; .3201 (1» ; and one infraction category (§ 3002 (3». Under the Commission's proposed 
formulation, with the lowest felony carrying a mnxlmum of seYen yearS, mnny offenses 
presently carrying a two to five years' maximum would either have to be upgraded to Il 
fh'c-yenr fplon~' or rrOllcNl to n one-year mIsdemeanor. To ayoid Il seven-fold jump in 
potential penalty ·between one offense category und the next higher categor~·. the ('om
mlttee felt It appropriate to include a two-year felony, in accord with the recommendation of 
the cognizant committee CIf the Americnn Bar Association that there not hI' a ga") In pORslble 
maximum sentences from a one-year maximum to It maximum several times as high. (Hear
Ings. T,. G816. fllmllar ~ilnslderatlons dictated the inclusion of a six-Illonth misdemeanor. 

" 124 Congo Rec .• pp. S404-06 (.January 24, 1\)78 (daHy ed.)). 
H See Hearings, P. 7814 (statement on behalf of the NatIonal League Aid amI Defenders' 

Association) : ABA Standards Relating to Sentencing Alternatives nnd Proceedings, § 18-2.1 
(el (Second Edition Tentative Drnft 107!l), 

,. See section 994(g) of title 28, United States Code, as proposed by section 124 of the 
reported bill. 
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longer term sentences will become apparent. For instance, Class B 
felonies carry the high maximum penalty of twenty years-but 
the Class B penalties are available for only eight offenses, all of a 
patently serious nature.1G Further, for the first time in Federal crim
inallaw, the sentencing judge will be sentencing within the maximum 
permissib~e term of imprisonment after consideration of sentencing 
guidelines that will recommend the top of the possible sentencing range 
only for the most egregious cases, and the defendant will be able to ob
tain appellate review of the sentence if it exceeds the guideline range 
applicable to him.17 

A sentence imposed by a judge pursuant to section 2301 will repre
sent the actual period of time that the defendant will spend in prison, 
except that a prisoner, after serving one year of his term of imprison
ment, may receive credit at the end of each year of up to 36 days per 
year toward service of sentence for satisfactory compliance with the 
institution rules.18 The use of such "determinate" sentences, as noted 
earlier, represents a substantial departure from the sentencing phi
losophy on which current law is based. At the time the original parole 
statutes were drafted a judicial sentence was to represent only the 
maximum term that a defendant was to remain incarcerated, and the 
role of the Parole Commission was to determine when in the course of 
that incarceration the defendant had become sufficiently rehabilitated 
to be safely returned to society. 'While for the reasons stated previ
ously the rehabilitation model is no longer the basis of the parole 
release decision, the theory on which it is based still pervades the exist
ing ,Federal sentencing statutes that govern the sentencing process. 
Under current law, if a judge sentences a defendant to a term of im
prisonment that exceeds one year in length, that sentence will always 
result in the prisoner's being eligible for parole after serving one
third of the term, or less if the judge so specifies. In no case can the 
judge specify that, for example, a defendant should serve two years in 
prison and then be released for a transitional period of supervision. 
This is true even though logically the attributes of the entire sentence 
could now be set at the time of sentencing, with potential disparity 
avoided by a combination of guidelines and appellate review. The fac
tors routinely considered today by the Parole Commission in setting 

10 Section 1102 (a) (1) (Armed Rebellion or Insnrrectlon intended to overthrow the 
)!overnment of the United States or sever a state from the United States) : 1111 (Sabotal!c, 
in certain wartime or national defense em~rgency situations) ; 1621 (Kidnapping if the 
victim is released voluntarily and in a safe plare before trial) ; 1631 (Aircraft Hijacking) ; 
1801 (Operating a Racketeering Syndicate) ; 1802 (Racketeering) ; 1811 (Trafficking in an 
Opiate, i£ the amount of the opiate Is 100 grams or more, or If the offense consists of 
distributing the opiate to a person who is under 18 ;Veal's of age and is at least 5 years 
younger than the defendant, or the offense is committed after a previous conviction 
for nn opiate offense or while the def~ndnnt was on release penrlln)! triol for an o!fpnRe 
described In section 1811 (a» ; 1812 (Tratlkking In Drugs, if the offense involves a Schedule 
I of II SUbstance that is a kilogram or more of a narcotic drug other than an opiate or GOO 
grams or more of pl!pncyclldinc (PCP». 

17 See section 3725. There are two specialized provisions for appellate review of n 
sentence in current law: 18 U.S.C. 3576, relating to review of a sentence as a special 
dangerous offender, and 21 U.S.C, 849 (h), relating to review of a sentence as a special 
rlrng offender. 

'" See section 3824 (b) of the reported bill. 



Section 2301: 
Section 2302. 

984 

release dates 19 relate entirely to information known at the time of 
sentcllcin g. 20 

The Committee is of the view, in light of the reasons that have been 
reviewed previously, that the indeterminate sentence no longer has a 
role to play in the context of a guideline sentencing system. The guide
line sentencing system must totally supplant the indeterminate sen
tencing system in order to be successful. Accordingly, all sentences to 
imprisonment under the new system are determinate. 

It is thn expectation of the Oommittee that determinate sentences 
imposeclullder this new sentencing system will not, on the average, be 
materially different from the actual times now spent in prison 'by simi
lar oll'en([('rs who have committed similar offenses. Logic and reason on 
the PUl-t of the Sentencing- Oommission, as reviewed and accepted by 
the (Jongl'llss, will control the length of the recommended terms, but 
histoJ'ical averages will be the starting point fen.' their development,21 
There will be some logical changes from historical patterns, of course, 
as in the case of a white collar offense for which plainly inadequate 
sentences had been imposed in the pa'3t, but for the most part the aver
age tim('s served should be similar. Oertainly the guidelines will re
mov{\ ft'om the criminal justice system the artificially high terms of 
imPl'iSOlllllent that are imposed today as a means of taking into ac
count the effects of the parole laws on the time the defendant will 
serve. 130th the offender and society will benefit.22 

SEc'noN 2302. IMPOSITION OF A SENTENCE OF Il\rPRISONMENT 

1. In Oene'f'al 
This seetion specifies the factors to be considered by a sentencing 

judge in cletermining whether to impose a term of imprisonment and, 
if a tel'Dl is to be imposed, the length of the term. The section also pro
vides that, if a term of imprisonment is imposed, the judge may rec
ommend It type of prison facility suitable for the defendant. The 
section 111::;0 makes clear that a judgment of conviction is final even 
though the sentence is provisional in that it may be modified, cor
rectnd, or appealed, and describes the circumstances under which the 
term of imprisonment may be modified. 
13. Present Feae1'al Law 

At pret'lcnt there are no general Federal statutes prescribing fac
tors that a judge must consider in deciding whether to sentence' a de
fendant to a term of imprisonment and, if so, how long that term of 
imprisonment should be. 

" ~·hp. "~IIJfent factor score" 8et forth in 28 C.F.R. § 2.20, provides for consideration by 
the l'nrulp. ('om mission, in determining whethpr aad whpn to releAse a priRoner on parole 
of thll nllllllwr of prior adult or ju\'enile convil'tions and incarcerations, the age at first 
commlt.mpnt, whether the commitment 01l'en"e Involved auto theft or checks the prIsoner's 
recor(l nn probation or parole. any history of heroin or opiate dependence, a'nd the emplm'-
ment or sl'lwol ItttendRnce record in the 2-YE'nr period preceding commitment . 

20 Only In Rome of thoRe caseR in which a hearing pxaminpr sets a parole release date out
side jh~ l'ul'ole CommiSSion guideJinps. or In which a prisoner has a record of serious 
institutIonal rulps violations, mny factors not known at the time of sentencing a1l'ect the 
relen"e !lnto. H01l'man and DeGostln, Parole Decision-Makino: 8tr1totllrinn Diso"elioll. 
Unllpr] /'ltnt/'" Board of Parole ReseRrrh Unit. Report 5, Table II. at P. 11 (June 1974), set 
out in HIP nf'arlngs at p. fl217. In additIon, If a prlsonpr has forfplted "good time" that has 
not he,p;u reslored, he is deemed to have "violated the rules of the institution to a seriolls 
~~7ni': lind thus to be Ineligible for parole. 28 C.F.R. § 2.6 (a), 41 F.R. 37320 (September 3, 

:: ~~H HP-!'tlon nn4 (ll of title 28, .as proposed by thp. hilI, as reported. 
-- Ilw Rplltenclng t:ommiRslon IS required to take into account. inter alia the nature 

and cn"nclt~, of the existing penal nnd correctlonnl facilities Hnd Hervlcps, as wpll ns the 
nnrl:(o~f'R of sentencing. w~pn it promnlgntes the spntenclng gnidplines. 28 U.S.t:. 904 (g). 
This rl'qnll'pment itself. Will hplp to avoid any unjnstified material change in the actual 
medilln tillle spent in prIson by Federal prisoners. 
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In addition, as noted before, the sentencing judge has very limited 
control under 'Current laws over the question of how long a defendant 
will actually spend in prison. The defendant whose sentence is over 
a year long is eligible for release on parole by operation of law after 
serving one-third of the term of imprisonment 23 unless the judge has 
specifically made him eligible for parole at an earlier time 24 or im
mediately upon commencement of service of sentence.25 The law con
tains no statement concerning when the judge should specify early 
or immediate eligibility for parole. It also does not permit the judge 
in any case in which the term of imprisonment exceeds one year to 
make the defendant ineligible for parole for a longer period than one
third of his term of imprisonment. 

There are several specialized sentencing statutes that provIde some 
statutory guidance concerning the factors to be considered in im
posing a sentence under their provisionf'. These statutes relate to 
special dangerous offenders, special drug offenders, youth and young 
adult offenders, and drug addicts. 

Detailed criteria for a sentence to a term of imprisonment longer 
than that which would ordinarily be provided for a felony UTe pro
vided in 18 U.S.C. 3575 for "dangerous special offenders" and in 21 
U.S.O. 849 for "dangerous special drug offenders." The criteria for 
the two classes of offenders are parallel, except that the dangerons 
special offender provisions may apply to any felony if the criteria 
are met, while the dangerous special drug offender provisions apply 
only to felonies involving controlled subshmces. In order for the 
dangerous special offender or dangerous special drug offender sentenc
ing provisions to apply to a defendant he must be found to be hoth 
"dangerous" and a "special" offender because he fits one of three 
classifications set forth in the statute. A defendant is considered 
"dangerous" if a period of confinement for a felony that is longer 
than the maximum provided in the statute defining the felony "is re
quired for the protection of the public from further criminal con
duct. by the defendant." 26 

The dangerous special offender provisions apply to an offender who 
(1) was previously convicted of two or more separate felonies, and has 
either been convicted of the last one within five years of the current 
offense or been released from prison, on parole or otherwise, on one 
of the offenses within the past five years; (2) committed the charged 
felony as part of a pattern of criminal conduct which generated a sub
stantial source of his income and in which he manifested special skills 
or expertise; or (3) committed the felony as part of, or in furtherance 
of, a conspiracy with three or more other persons in which the offender 
played or had agreed to playa leadership role, or in which he used, 
or had agreed to use, bribery or force. The classifications of dangerous 
special drug offenders are substantially the same, except that they 
relate only to persons charged with controlled substances felo11ies, and 
where the characterization of the offense is dependent on previous 
convictions, these convictions are for felonies concerning dealing in 
controlled substances. Under either statute, the applicability to the 
defendant of the special offender classification must be established by 

"" 18 u.s.c. 4205(a). 
"'18 U.S.C. 4205(bl (1). 
2"lH n.s.c. 4205(h (21. 
'.18 U.S.C. 3575 (f) ; 21 U.S.C. 849 (f). 
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a preponderance of the information, including information from the 
trial, the sentencing hearing, and· the presentence report. 

The Federal Youth Corrections Act 27 provides that a person who 
is under 21 years of age at the time of conviction may be sentenced 
under the Act under specified circumstances. Section 5010 (d) provides 
that a youth offender may be sentenced to a regular adult sentence if 
the court finds that he "will not derive benefit from treatment" under 
the Act. This provision has been interpreted by the Supreme Court to 
require that the court consider whether to sentence a youth offender 
pursuant to the Act but not to require that the court state reasons 
for deciding that it will or will not impose sentence under the Act.28 
If the court does sentence a youth offender under the Act, it may either 
sentence hiill. to an indeterminate sentence 29 or, if it finds "that the 
youth offender may not be able to derive maximum benefit from treat
ment ... prior to the expiration of six years," may sentence him to the 
custody of the Attorney General "for treatment and supervision" pur
suant to the provisions of the Federal Youth Corrections Act to any 
"further period that may be authorized by law for the offense or 
offenses." 80 

In both cases, the defendant is immediately eligible for parole.a1 

In the case of an indeterminate sentence pursuant to 18 U.S.C. 5010 (b), 
the defendant may spend no more than four years in prison and must 
be discharged unconditionally from supervision on or before six years 
from the date of his conviction.32 If he is sentenced pursuant to 18 
U.S.C. 5010(c) to a sentence that would apply to a regular adult 
offender, the defendant must be released on pall()le at least two years 
before the expiration of his sentence and must be released from super
vision by the expiration of his term.3ll 

If a defendant is a "young adult offender" between the ages of 22 
and 26 at the time of conviction, the judge may sentence him, after 
considering his previous criminal record and record of juvenile de
linquency, his background and capabilities, his physical and mental 
health, 'and "such other factors as may be considered pertinent," pur
suant to the Federal Youth Corrections Act if it finds "that there are 
reasonable grounds to believe that the defendant will ibenefit from 
treatment" under the Act.34 Unlike the sentencin~ of offenders under 
the age of 22,35 the sentencing judge is not reqUlred to consider im
posing sentence pursuant to the Federal Youth Oorrections Act; 
rather, the sentencing judge has the option of imposing sentence pur
suant to that Act in his discretion. 

Finally, title II of the Narcotic Addict Rehabilitation Act 36 pro
vides that, if the court finds that an "eligible offender" 37 is an addict 

Zl18 U.S.C. 5001 et Beg • 
.. United State8 v. Dor8yn8ki, 418 U.S. 424 (1974). 
""18 U.S.C. 5010(b). 
30 18 U.S.C. 5010{c). 
3118 U.S.C. 5017(a). 
3318 U.S.C. 501.1(c). 
3318 U.S.C. 5017 (d). 
'" 18 U.S.C. 4216. 
33 See United StateB v. Dor8zyn8ki, 418 U.S. 424 (1974), which requires the judge to find 

that an offender under the age of 22 will receive no benefit from sentencing under the 
Youth Correctlnns Act. bllt does not require that the judge state reasons for his conclUSion. 

36 18 U.S.C. 4251 et. Beg. . 
nr "Eligible Offender" is defined in 18 U.S.C. 4251 (f) to include any individual convicted 

of an offense against the United States except an individual whose conyictioll is for 
a crime of violence, or whose conviction Is for trafficking in narcotic drugs (unless the 
offense was committed primarily to support the defendant's addiction), or against whom 
a felony charge is pending, or who is on probation or parole, or who has been convicted of a 
felony on two or more prior occasions, or who has previously beel1 committed for narcotic 
addiction on three or more occasions. 
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and "is likely to be rehabilitated through treatment," the court must 
sentence the defendant to the custody 'of the Attorney General for 
treatment unless the Attorney General certifies that adequate facilities 
and personnel for such treatment are not available.3s Such a commit
ment is for an indeterminate period of up to ten years, but not "to 
exceed the maximum term of imprisonment" 'applicable to the offense. 
The defendant may be released on parole at any time after six months 
of treatment if the Attorney General recommends such release to the 
Board of Parole and the Surgeon General certifies "that the offender 
has made sufficient progress to warrant his conditional release under 
supervision." 39 

3. Provisions oj the Bill, a8 Reported 
For the first time in the Federal criminal law, a court would be 

required, pursuant to section 2302 (a), to consider specified factors 
prIOr to the imposition of a sentence of imprisonment 40 in all cases 
in which a defendant was convicted 'Of a Federal offense. The court 
must consider, to the extent that they are applicable,41 the nature and 
circumstances of the offense and the history and characteristics of the 
defendant; the need for the sentence imposed to provide just punish
ment, a deterrent effect, incapacitation, and an opportunity for re
habilitation; and the guidelines and any policy statements of the 
Sentencing Oommission that are applicable. While judges generally 
consider offense and offender characteristics in determining the type 
and length of sentence to be imposed under current law, the listing of 
the factors to be considered serves to focus attention on the specific 
purposes or the sentencing process and to assure that adequate em
phasis is given to each. Again, it should be noted that there will be 
cases in which incarceration would be appropriate to serve only one 
or two of the listed purposes of sentencing; nevertheless, if imprison
ment is found to be justified for anyone of the purposes, except as 
noted below, its imposition is authorized under this section. In such a 
case, whether it should be imposed when authorized is a question to be 
resolved after balancing all the relevant considerations. 

The Oommittee has amended subsection (a), in light of current 
knowledge, to specify that the judge should recognize, in determining 
whether to impose a term of imprisonment, "that imprisonment is not 
an appropriate means of promoting correction and rehabilitation." 
This caution concerning the use of rehabilitation as a factor to be 
considered in imposing sentence is to discourage the employment of a 
term of imprisonment on the ground that a prison has a program that 
might be of benefit to the prisoner. This does not mean, of course, that~ 
if a defendant is to be sentenced to imprisonment for other purposes, 
the availability of rehabilitative programs should not be an appropri
ate consideration, for example, in recommending a particular facility. 

as 18 U.S.C. 42;;3 (a). 
'" 18 U .. S.C. 4254 . 
•• The factors are required to be considered in det '"'lining whether a term of imprison, 

ment should I'e Imnosed. in determining the appro[., 'e length of nny s11ch term, nnd II) 
determining whether It shoull1 be followed by 'a pel i of Huner\'!sed release. The court If 
also requirecl to consider policy statements iss'led ,::. the Rentencing Commission In de·· 
cioing whether to make a rpcommendation as to the 'appropriate type of prison facl1!ty f01' 
th" opfenoant. See section 3821 (b). 

41 The phrase "to the extent that they are applicable" ncknowledges the fact that 
different purposes of sentencing are sometimes served best by different sentenclnr 
nlterna t[yes. 
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The bill, as reported, drops the special sentencing provisions permit
ting extended terms of imprisonment for special dangerous offenders, 
but does not reject the idea that the most dangerous groups of offenders 
should receive the most substantial sentences. 

The Committee believes that the guidelines provide an appropriate 
means for embodying the same considerations which are contained in 
current special dangerous offender statutes. In 28 U.S.C. 994(h), the 
Sentencing Commission is specifically directed to assure that the sen
tencing guidelines require a substantial term of imprisonment for cate
gories of defendants in which the defendant has an extended criminal 
history, is a career criminal, or is engaged in racketeering in a man
agerial or supervisory capacity, or committed a violent felony while 
on release pending trial, sentence, or appeal from another felony 
charge or conviction. The bill, as reported, also drops the special sen
tencing provisions for youth offenders, young adult offenders, and 
drug addicts. Under the bill, as reported, the Sentencing Commission 
js required to consider what impact, if any, such characteristics of the 
defendant as his age and his physical condition, including drug de
pendence. should have on the appropriate sentence.42 By including 
such considerations in the formulation of sentencing guidelines, uni
form treatment of the characteristics for all defendants similarly situ
ated will be promoted. In addition. the converse situation is also 
recognized; the bill places in 28 U.S.C. 994 a recognition that a young 
first offender, who has not committed a serious crime, ordinarily should 
not receive a sentence to imprisonment. 

Subsection (b), is added to make clear that a judgment of convic
tion is final even though it includes a provisional sentence that is 
rmbj ect to modification as described in subsection (c), correction 
pursuant to rnle 35 of the Federal Rnles of Criminal Procedure 43 

and section 3723 or 3724, or, if the sentence is outside the guidelines, 
appeal and modification pursuant to section 3725. 

Subsection (c) provides that a conrt may not modify a sentence 
except as described in the subsection. The subsection provides "safety 
valves" for modification of sentrnces in thrre situations. 

The first "safety valve" applies, regardless of the length of sen
tence, to the unusual case in which the defendant's circumstances are 
so changed, such as by terminal illness, that it would be inequitable to 
continue the confinement of the pdsoner. In such a case, under sub
section (c) (1) (A), the Director of the Bureau of Prisons could peti
tion the court for a reduction in the sentence, and the court conld grant 
a reduction if it found that the reduction was iustified by "extraor
dinary and compelling reasons" and was consistent with applicable 
policy statements issued by the Sentencinq: 'Commission. 

r.rhe second "safety valve," appearing in subsection (c) (2), permits 
the court to review the sentence of an individual who has served five 
years of a term of imprisonment if either the defendant or the Di
rector of the Bureau of Prisons requests the review. The comt may, 
after considering the applicable factors set forth in section 2003 (a), 
reduce the term of imprisonment "if it finds extraordinary and com-

.. Section 994(d) of title 28, United States Code, as added by section 124 of the bllI, us 
reported. 

43 As amended In Part II of the bill, as reported. 
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pelling reasons or the goal of avoiding unwarranted sentencing 
disparities require such a reduction and that such a reduction is con
sistent with applicable policy statements issued by the Sentencing 
Commission". Subsection (c) (2) makes clear that the court may con
sider only two such motions; one,after the defendant has served at 
least five years of his sentence, and another one if the defendant has 
served at least the minimum sentence specified in the applicable guide
line and the minimum guideline is eight years or longer. 

The third "safety valve," set forth in subsection (c) (3), permits 
the court to reduce a term of imprisonment, upon mohon of the de
fendant or the Director of the Bureau of Prisons or on its own motion, 
if the term was based on a sentencing range ill the applicable guide
line that was modified by the Sentencing Commission after the de
fendant's sentence was imposed and if such a reduction is consistent 
with applicable policy statements of the Sentencing Commission. 

The value of the form of "safety valves" contained in this subsec
tion lies in the fact that it assures the availa:bility of specific review 
of lengthy terms of imprisonment while, at the same time, it avoids 
the current unaccepta:ble division of sentencing authority between the 
court and the parole authority. Unlike the current situation, where 
the court and Parole Commission second-guess one another in de
termining the appropriate release date, the approach taken in the 
reported bill keeps the sentencing power in the judiciary, where it 
belongs, yet permits later review of especially lengthy sentences, or in 
other particularly compelling situations. . 

Paragraph (1) (B) notes that the court may modify an imposed 
sentence to the extent that modification is otherwise permitted by 
statute or by Rule 35 of the Federal Rules of Criminal Procedure. 
:Most sentence modifications will occur pursuant to Rule 35 of the 
Federal Rules, as amended by Part II of the Oriminal Code Reform 
Act 'of 1979. That rule carries forward current law provisions con
cerning correction of an illegal sentence or one illegally imposed. It 
also contains new provisions that permit the sentencing court to cor
rect a sentence in three new situations. First, the court is permitted to 
correct a sentence that is the result of an incorrect application of the 
sentencing guidelines. Second, the court is permitted to correct a 
sentence imposed under 18 U.S.C. 2006 as a result of an inappropriate 
procedure to determine the amount of restitution. Third, the court is 
required to correct a sentence that has been found by a court of appeals 
to be unreasonable or to be the result of an incorrect application of 
the guidelines and that has been remanded for imposition of a greater 
or lesser sentence, and to correct a sentence if the court of appeals has 
found the original sentence to be unreasonable and has required ad
ditional sentencing proceedings, if the proceedings indicate that the 
original sentence was incorrect. 

Two other salient points should be noted in conjunction with thiF 
section. First, in artiCUlating for the first time a general philosophy 
of sentencing-embodying the concepts of deterrence, incapacitation. 
just punishment, and rehabilitation-the Oode avoids the highly emo
tional past debate over whether or not there should be a general 
sentencing presumption either in favor of incarceration or an alterna
tive to incarceration. The approach taken in the Code is to avoid any 
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general reference to either presumption and, instead, rely on the 
general purposes of sentencing, leaving to the specific guidelines 
promulgated by the Commission the issue of whether imprisonment 
in an individual case is proper or not. Second, it is, of course, apparent 
that the general purposes of sentencing, in and of themselves, will not 
solve the problem of disparity. Obviously, this section must be read in 
conjunction with the specific guidelines, and other provisions of the 
bill, which are designed to deal with the immediate practical problem 
of disparity. 

The 'Committee has added a new subsection (d) that permits the 
court to order, in conjunction with a term of imprisonment, that a 
defendant convicted of a felony that is a violation of subchapter A . 
of chapter 18, relating to organized crime offenses, or subchapter B 
of chapter 18, relating to drug offenses, that the defendant not associ
ate or communicate with a specified person if there is probable cause 
to believe that association or communication with the person is for 
the purpose of continuing the defendant's participation in an illegal 
enterprise. The order may be issued at the time of sentencing or may 
be issued at a later date if the Bureau of Prisons or the United States 
attorney requests. The order may not ('},.,'iend to association or com
munication with the defendant's counsel. The purpose of the provision 
is to prevent the defendant from continuing his illegal activities from 
his place of confinement. The provision is similar in concept to the 
provision of section 2103 (b) ('7) that permits the court to order as a 
condition of probation or supervised release that a defendant not 
associate unnecessarily with a specified person. The provision is not 
intended to limit in any way the current authority of the Bureau of 
Prisons to take appropriate measures to control similar or related 
activties on the part of prisoners or otherwise to impose reasonable 
restrictions on association or communication by prisoners. This aspect 
of a sentence is not expressly made subject to judicial review since the 
concerns with limitations on communications are constitutional con
cerns to be decided on constitutional grounds by the courts on a case
by-case basis. 

SECTION 2303. INCLUSION QI,' A SENTENCE OF SUPERVISED RELEASE AFTER 
IMPRISON~IENT 

1. In General 
Section 2303 is a new section that permits tihe court, itl imposing 

a term of impri'sonment in excess of one ye'ar, to impose as part of the 
sentence a requirement that the defendant be placed on a term of super
vised release after imprisonment. 
93. Present Federal Law 

Under current law, both the length of time thart a defendant may be 
supervised on parole following a tern1 of imprisonment and the length 
of time for, which 'a parolee may be reimprisoned folJowing parole 
revocation are dependent on the length of tihe original term of 
imprisonment. 

Under 18 U.S.C. 4210(a), a parolee remains in the legal custody 
and under the control of the Attorney General until the expiration of 

the maximum term or terms of imprisonment to which he was sen-



991 Section 2303. 

tenced. Thus, the smaller percentage of his term of imprisonment a 
prisoner spends in prison, the longer his period of parole supervision. 
The jurisdiction of .the Parole Commission may be terminat~d by 
operation of law at an earlier date lmder 18 U.S.C. 4210 (b) If the 
defendant was released as if on parole at the end of his term of im
pdsonment less credit toward good time 44 and there are less than 
180 days of the term of imprisonment remaining. Supervision may 
be discontinued before the termination of jurisdiction if, upon its own 
motion or motion of the parolee, the Parole Commission determines 
to terminate it before the statutory time:!' The Parole Commission is 
required to review periodically the need for continued supervision,46 
and may not continue supervision for more than five years after the 
parolee's release on parole unless it makes a finding after a hearing 
"that such supervision should not be terminated because there is a 
likelihood that the parolee will engage in conduct violating any 
criminalla w" Y , 

Under current law, the question whether a defendant sentenced to 
a term of imprisonment in excess of one year will be supervised on 
parole following release is dependent on whether or not the defendant 
is released on good time or on parole with more than 180 days remain
ing of his prison term.48 It is not necessarily dependent on whether 
the defendant needs supervision following release-a defendant who 
needs supervision may have had such a poor disciplinary record in 
prison that he has less than 180 days of good time; a defendant who 
needs no supervision may have served only one-third of an unusually 
long sentence. 

Under present law, if a parolee violates a condition of parole that 
results in a determination to revoke parole, the revocation has the 
effect of requiring the parolee to serve the remainder of his original 
term of imprisonment, subject to periodic consideration for re-release 
as required for any prisoner who is eligible for parole. 
3. Provisions of the Bill, as Rep01'ted 

This section permits the court, in imposing a term of imprisonment 
in excess of one year, to include as part of the sentence a requirement 
that the defendant be placed on a term of supervised release after he 
has served the term of imprisonment. Unlike current law, the ques
tion whether the defendant wi1l be supervised following his term of 
imprisonment is dependent on whether he needs supervision, rather 
than on the question whether a particular amount of his term of 
imprisonment remains. The term of supervised release would be a 
separate part of the defendant's sentence, rather than being the end 
of the term of imprisonment. 

Subsection (b) specifies the authorized terms of supervised release, 
with the terms ranging from one year for a defendant sentenced for I): 
Class E felony or for two or more misdemeanors, to a term of not morE' 
th~n three years for a defendant released after serving a term of im
prIsonment for a Class A or B felony. The length of the term of super-

.. See 18 U.S.C. 4164. 
'" 18 U.S.C. 4211(a). 
48 18 U.S.C. 4211(b) . 
• 718 U.S.C. 4211(c) (1) . 
• a18 U.S.C. 4164 and 4210(b). 
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vised release will be dependent on the needs of the defendant fo,r super
vision rather than, as in current law, on t~le almost sheer a~Cldel~t of 
the amount of time that happens to rem am of the term of ImprIson
ment before the defendant is released. 

Subsection (c) specifies the factors that the judge is requ~red to con
sider in determining whethg,r to include a term of superYIsed.relea:;e 
as a part of the defendant's sentence, and, if a term of superYIsed re
lease is included, the length of the term. The judge is rcquired tlo con
sider the history and chal'acteristics of the defendant, the nature and 
circumstances of the offense, the need for the sentence to protect the 
public from further crimes of the defendant and to provide the de
fendant with needed educational or vocational training, medical care, 
01' other correctional treatment in the most effective manner, the appli
cable sentencing guidelines and policy st.atements, and t.he need to 
avoid unwarranted sentencing disparity. The Committee has con
cluded that t.he sentencing purposes of deterrence and punishment 
would not be served by a term of supervised release-that the primary 
goal of such a term is to ease the defendant's transition into the com
munity after the service of a long prison term for a particularly serious 
offense, or to provide rehabilit.ation to a defendant who has spent a 
fairly short period in prison for punishment or other purposes hut 
still needs supervision and training programs after release. 

Subsection (d) describes the conditions that the judge may impose 
on the term of supervised release. The court is required to order, as a 
condition of supervised release, that the defendant not commit another 
crime during tne period of supervision. It may also ord!',r any of the 
conditions set forth as conditions of probation in section 2103 (b) (1) 
through (b) (10) and (b) (12) through (b) (19), and any other condi
tion it considers appropriate, if the condition is reasonably related to 
the history and characteristics of the offender and the nature and 
circumstances of the offense, the need for the sentence to protect the 
public from further crimes of the deff-mdant, and the need to provide 
the defendant with needed educational or vocational training, medical 
care, or other correctional treatment. The condition also may not in
volve a greater depdvation of liberty than is necessary to protect the 
public and to provide needed rehabilitation or corrections programs, 
and must be consistent. with any pertinent policy statement issued by 
the Sentencing Commission pursuant to 28 U.S.o. 994 (a). . 

Subsection (e) permits the court, after considering the same £ac
tors considered in the original imposition of a .term of supervised re
lease, to terminate a term of supervised release previously ordered at 
any time after one year of supervised release or, after a hearing, to 
extend the term of supervised release (if less than the maximum term 
was originally imposed) or modify, reduce, or enlarge the conditions 
of supervised release. 

Subsection (f) requires the court to direct the probation officer 
to provide the defendant with a clear and specific statement of the 
conditions of supervised release. 

The term of supervised release in effect takes the place of parole 
supervision under current law. Unlike current law, however, proba
tion officers will only be supervising those releasees from prison "who 
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actually need supervision, and every releasee who does need supervi
sion will receive it.49 The term of supervised release is very similar 
to a term of probation, except that it follows a term of imprisonment 
in excess of one year, and may not be imposed for purposes of punish
ment or deterrence since those purposes will have been served to the 
extent necessary by the term of imprisonment. Unlike a term of pro. 
bation, however, the term of supervised release is not subject to revo
cation for a violation. Instead, for the usual violations, the term or 
conditions of supervised release may be amended pursuant to sub
section (e). For a more serious violation, the defendant may be held 
in contempt for violating a court order pursuant to section 1331 or 
1335. If the violation is a new offense, .the defendant may, of course, 
be prosecuted for the offense. The Committee did not provide for revo
cation proceedings for violation of a condition of supervised release 
because it does not believe that a minor violation of a condition of 
supervised release should result in resentencing of the defendant and 
because it believes that· a more serious violation should be dealt with 
as a new offense. 

SECTION 2304. MULTIPLE SENTENCES OF IMPRISONMENT 

1.1 n General 
This section provides the rules for determining the length of a term 

of imprisonment for a person convicted of more than one offense. It 
specifies the factors to be considered in determining whether to impose 
concurrent or consecutive sentences as well 'Us a limitation on the term 
of imprisonment that may be imposed for multiple offenses. It further 
provides that consecutive sentences, and any portions thereof during 
which the defendant is subject to early release, shall be treated as a 
single sentence for administrative purposes. 
f3. Present Federal L(JfUJ 

There are no provisions of current law covering the contents of this 
section. 50 Sentences may be imposed to run either concurrently or con
~ecutively and no statutory guidance is provided to the courts. 51 Terms 
of imprisonment imposed at the same time are deemed to be concurrent 
rather than consecutive sentences if the sentencing court has not speci
fied otherwise. 52 Exceedingly long consecutive terms commonly are 
avoided through the exercise of judicial restraint.. . 

A term of imprisonment for a person already serving a term of im
prisonment at the time that he receives 'a second sentence is deemed to 
be concurrent with the first sentence if the first sentence is for a Federal 
offense,53 and is deemed to be consecutive if the first sentence is for a 
State or local offense.5~ 

•• The functions of probation officers with respect to supervised release are described 
more fully In the discussion on section 3803 of the h!l1, as reported. 

"" 18 U.S.C. 4161, however, does deal with aggregating sentence for purposes of good 
time allowances, and 18 U.S.C. 4205 (a) provides In ~tfect for aggregation of sentences 
for purposes of determining the date of parole eligibility . 

• 11See, e.g., Pereira v. United Stute8, 347 U.S. 1 (1954), sustaining the Imposition 
of consecutive sentences for conspiracy to commit mall fraud nmI thnt suhRtnntlvp nt'f~nR~ • 

• , See Borum v. United State8, 409 F.2d 433 (D.C. Clr. 1967). cert. denied, 305 U.S. 
016 (1960). 

63 See Sltba8 v. Hud8peth, 122 F.2d (10th Cir. 1941). 
54 See United States v. Harri801~, 156 F. SuPP. 756 (D.N.J'. 1957). 

!: 
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. ~. Provisions of the Bill, as Repo'f'ted 
Section 2304 (a) provides that sentences to multiple terms of impris

onment may be imposed with one exception to be served either concnr
rently or consecutively, whether they are imposed at the same time or 
one term of imprisonment is imposed v.'hile the defendant is serving 
another ont', Consecutive terms of imprisonment may not: contrary to 
current lu,y: be imposed for an offense described in section 1001 (Crim
inal Attempt), 1002 (Criminal Conspiracy), or 1003 (Criminal Solic
itation), and for an offense that was the sole objective of the attempt, 
conspiracy, or solicitation. l'his limitation on consecutive sentences 
follows the recommendation of the National Commission. Of course, 
if the attempt, conspiracy, 01' solicitation involved plans for a complex 
pattern of criminal activity and the defendant was convicted of at
tempting, conspiring" or soliciting su~h a pattel'll of activity, the fact 
that he ,,'as aJso convlCted of completmg one or more, but not all, the 
planned offenses would not preclude, under the provisions of section 
2304 (a), the imposition of consecutive terms of imprisonment. 

The Brown Commission also specified ~_~,'-l,t t~rms should nat be 
consecutive in two other situations: that in winch one offense is a lesser 
included offense of the otiller, 3.ncl that in which one offense prohibits 
the same conduct as the other, while Ol1e statute describes the conduct 
generally and another statute describes the conduct specifically. The 
Committee has not included the first of these provisions since it con
siders conviction for an offense and a lesser included offense to be 
constitutionally improper, The second siltuation is covered in new 
28 U.S.:C. 994:(v) in the form of guidance to the Sentencing Commis
sion in promulgating policy statements for sentencing. 

Section 2304: (a) also codifies the rule that, if the court is silent as 
to whether sentences to terms of imprisonment imposed fit the same 
Hme are concurrent or consecutive, the terms run concurrently unless 
a statute l'equires that they be consecutive,55 If, on the other hand, 
multiple terms of imprisonment are imposed at different times with
out the judge specifYing whether they are to run concllrrently or 
consecntive1y, they will run consecutively un1('ss the statute specifies 
othendse. This carries forward current law where both sentences are 
for Federa.l offenses, but changes the Jaw that now applies to a person 
se~tencec1 for a Federal offense who is already serving a term of im
prIsonment :for a State offense. 

Subsection (a) is intended to be nsed as a l'llle of constmcHon in the 
cases in which the court is silent as to whether a sentence is consecu
tive or concurrent, in order to avoid litigation on the subject. How
ever, the Committee intends that the courts attempt to avoid the need 
for such a l'ule by specifying ,yhether a sentence is to be served con
currently 01' consecutively. OrcHnadIy, under the guidelines system, if 
the. conrt is sentencing for multiple offenses at t.he same time, the 
guidelines will specify an incremenhtl penalty by which some pOl,tion 
of the sentence for the first offense is added to the sentence for each 
similar offense. 56 Thus, for example, if the term of impl'isol1ment'rec
ormnendecl in the guidelines for one offense uncleI' a ghren section of 

65 See sections 1811(b) and 1823. 
". Section nn4(k) of title 28, United States COlle. liS proposNl b~' section 12-1 of the lJlIl. 

as reported. 

~~~- -------~ 
-~~~ - --------~----
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the Code is two years, the guidelines might recommend a sentence of 
two and a half or three years if the defendant was convicted of three 
01' foul' such offenses. On the other hand, if the defendant was being 
sentenced at one time for two entirely different offenses committed at 
different times, the judge might think that adding the guidelines sen
tences for each offense together was appropriate, and specify con
secutive sentences. Similarly, if the defendant was convicted of one 
offense that was committed in the course of another offense (for exam
ple, murder committed in the course of a civil rights violation), the 
judge might wish to assure that ,there was at least some additional 
sentence over what the sentence would have been for only one of the 
offenses-or the sentencing guidelines or poHcy statements might rec
olllmend adding the two sentences ·together in order to assure an ap
propriate sentence for all the criminal conduct of the defendant. 

Subsection (b) provides that in evaluating whether the sentences 
should run concurrently or consecutively, the court must consider the 
nature and circumstances of the offense and the history and charac
teristics of the offender, the need for just punishment, (Ieterrence, in
capacitation, and rehabilitation, and the sentencing guidelines and 
any pertinent policy statements of the Sentencing Commission. It is 
anticipated that in 'Certain situations a purpose of incapacitation alone 
might warrant imposition of consecutive terms of imprisonment. while 
in other situations other purposes of sentencing might mandate the im
position of concurrent terms. Correspondingly, although similar of
fenses committed in the conrse of a single criminal episode 'would or
dinarily be appropriate subjects for concurrent sentences, there will be 
instances in which the just punishment purpose of sentencing might 
require the imposition of distipct, separately identifiable sentences for 
each of the particular offenses'the defendant is founel to have com
mitted. ):{ore frequently, perhaps, mUltiple offenses will result in a 
base sentence for the first' offense being added to an incremental 
sentence for each subsequent offense. The subsection simply serves to 
can attention to the fact that in this sentencing determination. as in any 
other sentencing determination, the principal focns should be npon the 
purposes to be f'erveel by the sentence, and that the sentence should be 
structured accordingly. 57 

Subsection (c) imposes a limitation on the maximum length of 
consecutive terms of imprisonment. 58 It prohibits the imposition of 
consecutive tl'rms of imprisonll1C'nt impos('d at tIl(' sump time that 
exceed the term authorized bv the provisions of section 2301 for 
the class of offense two gl'ades higher than the most serious offense of 

67 The problem of determining whether to impose concurrent or consecuti'Ve terms of im
prisonment under curreut lnw is made eyeU more ncute In' the fact that a period of criminal 
conduct on the part of an Incli:vidun1 often 1l1n~- be dlssech;d into a number of Fee1era1 offQPses 
OR different jurlRdictlonn1 bnRes provlc1e antllOrlty for chnrges filed under separate stntutes. 
For exnmp1e, under current law the mailing' of flftv 1etterR to effect n scheme to defrnud 
technlcnlly constitutes the commission of fifty oft'~nses tor which sepnrate chnrges could 
be broulXht anel sepnrnte consecutive sentences ImpoRed. Unner the jnrlsellrtlonn1 npproach 
of the Coile. however. the snme conduct woule1 constitute one oft'ense--the vlo1ntlon of 
Rectlon 17M-with the fifty mnlllnlXR COnRtltutlnlX a multlpllcltou8 satlsfartlon of the 
Jurlsdlctlonn1 hase for the slnlXle offense. Therefore. une1er the Code npproach the pORsl-
111l1b- of the ImpMltlon of nnwnrrnnte,1 conRecutl'Ve sentences Is mnt~rlnlly lessen en hv the 
'Very manner In which the description of the oft'enses are drafted In part II. The provisiom 
of this section mny thus be considered only one of two means by which more rntionality 
mny he broulXht hy the Corle to the subject of Illnltlp1e sentences. 

os The ~ubsectlol1 is slmilnr to the ronce'1t confolnNl in It Jllore '·estrictiYe. ll1'onosn1 b, 
the Nntlonn1 Commission (see Final Report, § 3204 Ull. (4) which representntives ot the 
American Bnr ASSOCiation had recommended be broadened (Hearing'S. p. 3817». 
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which the offender has been found guilty. But for this provision, 
if an offender were to be sentenced for six Class D felonies and three 
Class E felonies he would face a possibility of imprisonment TOl: up to 
t.hirty-six years. However, uncleI' this provision the maximum available 
sentence would be that authorized for a Class B felony-twenty years. 

Subsection (cl) provides that consecutive terms of imprisonment 
shall be treated as an aggregate for administrative pnrposes, thus sim
plifying administration. 

SECTIOX 230;;. CAI.CULATIOX OF A TERD! OF n!PRISONDfENT 

1. In General 
This section provides the method of calculating the onset of a term 

of imprisonment and contains provisions for crediting an offender 
for prior custody. 
93. Present Federal Law 

Current Federal law on these subjects is contained in 18 U.S.C. 
3568. That section provides that the term of imprisonment commences 
on the date that the offender is received at an institution £01' the serv
ice of his sentence or on the date he is taken into custody awaiting 
transportation to the place he is to serye hiR sentence. It further pro
vides that the offender will receive credit for any time spent in custody 
in connection with the offense 01' acts for which the sentence was 
imposed. 
9. Provisions of the Bill, as Reported 

Subsection (a) of section 2305 provides that the sentence commences 
on the date that the defendant is I'eceived at the detention facility at 
which he is to serve his sentence or is received in custody awaiting 
transportation to such facility. Cnrrent law language differs from 
subsection (a) by stating that a sentence begins from the date of 
l'pceipt at a facility for transportation to the place wl1('I'e ppntC'llce will 
be served if the defendant is committed to the facility w'here he will 
await transportation. The Committee does not intenet a different re
sult by not specificaUy requiring that the defendant be committed to 
the facility from which he will be transported. 

Subsection (b) provioes credit towards the sentence of imprison
ment for any t.ime the c1rfrnrlant. has spent in official cm;toc1y prior to 
t.he date the sentence waS imposerl ,,-11ere the custor1y was n result of 
the same offem;r for which thp sentenrp was imposed or was n result 
of a separate rharg(' for which 11(' was arrested aft('r thr rommission 
of the Cl1l'rent offense. No rr('rlit woula be given if SUCll t.ime hnd 
f),heady been credited toward the service of another sentence. 

SECTION nOll. UIPLEJ'>IENTATION OF A SENTENCE OF l11Il'RISON!lrENT 

This section caUs attention to t11,e imprisonm('nt provisions in sub
chapter C of chapter 38, and to proyisions in subchapter A of chapter 
38 relating to terms of supervised release, to facilitate appropriate 
reference to the portions of the Code that control the general admin
istration of imprisonment and release matters. 
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PART IV.-ADMINISTRATION AND PROCEDURE 

Part IV of the Criminal Code sets forth the sections of the new 
title 18 that deal with procedure and administration. The nine chapters 
contained in this part deal with investigative and law enforcement 
authority; ancillary investigative authority; rendition and extradi
tion; jurisdiction and venue; appointment of counsel for indigent 
offenders; release and confinement pending judicial proceeding; dis
position of juvenile 01' incompetent offenders; pretrial and trial 
procedure, evidence, and appellate review; and post-sentence 
administration. 

The provisions contained in Part IV of the Code in large measure 
correspond to those sections of existing title 18 that appear in Parts 
II through V of that title (18 U.S.C. 3001 et seq). The Committee 
has not attempted the comprehensive revision of this part of existing 
law that has been undertaken for Parts I through III of the new 
Criminal Code. Instead, with certain exceptions, the Committee has 
maintained the basic sections of current law while restructuring and 
repositioning them in a more logical order, removing or rewriting 
archiac language, deleting outdated sections, conforming the language 
nsed to the basic Code style, and incorporatmg the general definitions 
set forth in section 111. 

The Committee believes that a total and comprehensive review 
and revision of all of the procedural and administrative sections of 
the Criminal Code is a worthwhile and necessary project which should 
be undertaken. It is the Committee's opinion that the scope of the 
present bill is so large and complex that an additional effort at full 
procedural reform is presently not warranted in terms of the time 
and effort that would be required and the extended delay that such 
an effort would engender. It is hoped that the Congress, the Depart
ment of Justice, and the bench and bar can turn their attention to a 
more fundamental review of Federal criminal procedure soon after 
enactment of the Code. 

Despite the fact that the Committee did not undertake a funda
mental revision of the procednral area, major innovations in several 
arros arn p-ontained in Port IV. These include such matters as a re
vision of th!;'> extradition laws,l. a partial revision of the B:;lil Heform 
Act of 1974,2 a comprehensive series of statutes on the determination 
and effect of insanity at all stages of the criminal justice process,3 
a new procedure for the collection of criminal fines/ and a new series of 
statutes dealing' with the date of l'elease. from prison.5 These innovative 
provisions will be. discussed in some detail in the fol1owing portions of 
this Report. 

1 Suhchnpter B of chnpter 32. 
2 Subchapter A of ('hnpter :m. 
a SlIlJchllptel' B of chnpter aG. 
, Subchnpter R of chnpter XR. 
" Subchapter C of chapter all. 

51-508 0 - 80 - 64 
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The bulk of the sections contained in Part IV are, as noted, drawn 
largely from. existing law. While major language changes have been 
made in many of these sections, these changes are primarily designed 
to conform the text of the statutes to the rest of the Code and to elimi
nate inconsistent and redundant phrases and wording. For this reason, 
the Committee has not prepared as detailed a report on these provi
sions as was prepared for the sections contained in Parts I, II, and III, 
and is, instead, relying on existing legislative and judicial history 
to provide the necessary meaning and content. Changes other than 
those of a minor nature, however, will be noted. 

In preparing Part IV of the Code, the Committee is particularly 
indebted. to the former Subcommittee on Penitentiaries ancllCorrec
tions for its work on the subject of prison administration and to the 
former SUbCOmTllittee on J\1Venile Delinquency for its work on juvenile 
delinquency procedures. Much of the efforts of these Subcommittees 
and their staffs arc reflected in the provisions of Part IV of the Crimi
na] Code covering those subjects.G 

• Subchapter A (JuYenile DelinQuency) of chapter 36 and subchapter C (Imprisonment) 
of chapter 38. The work of the former Subcommittee on Pcnlntentlaries and 'Corrections 
Is also reflected directly In the extensive provisions concerning the Bureau of Prisons 
and the Federal Prisons Industries that are contained in section 122, adding two new 
chapters to title 28 of the United States Code. 
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OHAPTER 30.-INVESTIGATIVE AND LAW ENFOROEMENT AUTHORITY 

Ohapter 30 contains fouK' subchapters. The first designates the Fed
eral investigatory agencies that are to have primary responsibility fOl· 
detecting and investigating the commission of the various Federal 
offenses. The second and third specify the basic Ia-w enforcement duties 
and authority of the Federal agencies which conduct the investigation 
of the most common Federal offenses, including virtually all of those 
contained in the new title 18. One of these sub chapters covers law en
forcement components of the Department of Justice. The other relates 
to law enforcement components located in the several Executive Branch 
departments and to one in the Judicial Branch. The fourth subchapter 
covers general law enforcement arrest authority on Federal lands. 

SUBOHAPTER A.-rnvESTIGATIVE AUTHORITY 

(Sections 3001-3003) 

ThIs subchapter designates the investigative agencies that are to 
have the responsibility for detecting and investigating particular of
fenses within the new title 18 as well as those offenses located in the 
other titles of the United States Oode. The Oommittee has concluded 
that it is the responsibility of the Oongress to designate, at least in a 
general manner, the Federal investigative agency that is to have pri
mary jurisdiction over each offense the Oongress has defined. 

This subchapter is necessary because of the very nature of the codifi
cation effort. As offenses were simplified and 'consolidated, and as juris
dictional factors were separated from the basic elements of the offenses 
and stated separately, aJI of the existing designations oi-investigatory 
authority became attenuated, and a full redesignation became neces
sary. To the greatest extent possible, the Oommittee has attempted to 
fol1ow the existing investigatory jurisdictional lines. Sometimes, how
ever, this could not be achieved. The Oommittee, therefore, has pro
vided for a redesignation authority in sections 3001 (b) and 3002 (b) to 
permit a workable and flexible means of refining the necessarily broacl 
dictates of sections 3001 (a) and 3002 (a). As with current law, not all 
offenses are assigned to specific agencies. All offenses not specifically 
assigned. are re~erved to the Attol'lley General in paragraph (17) fOl 
approprIate aSSIgnment. 

The Oommittee is also a,va,re that there are a number of agreementf 
among investigative agencies dividing investigative jurisdiction 
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among them. The Committee does not intend to affect snch agreements 
except where the provisions of the new Code require their amendment. 
All of the agreements insofar as they Tely on statutory references 
to title 18 will have to be rewTitten. To the extent that the provisions 
of sec60n 3001 apply, the agreements Fihonlc1 coniorm tD theRe provi
sions except to the extent that l'edesignatiol1s are agreed upon. In the 
absence of any clear cut designations, the Committee sUg"::>:ests that the 
existing agreements be rewritten to continue current practices and 
that the designations made by the Attorney General also reflect to 
the greatest extent possible the existing investigative jurisdiction 
arrangements. 

The Committee wishes to stress the fact that it has carefully chosen 
to use both the terms "detection" and "investigation;" Clearly the exist
ing Federal inv('stigatory agencies have the obligation not only to 
investigate offenses that are bronght to their attention, but also Hrti\'(>ly 
to detect the fact that an offense has been 01' is being committed even 
if it has not yet come to light. 

There are any nnmber of sections scattered throughout title IR and 
other titles of the United States Codl' nnde!" which sped Ac in \'est"iga
tory authol'it,y fOl' designated offenses is lodged in inc1i1'idtll1 1 agencies. 
For instance, the Secret Service's investigative alithOl'ity is contained 
in 18 U.S.C. 3056, that of the postal inspectors in 18 U.S.C. 3061, that 
of tho Immigration and N aturalizatioll Services in 8 U.S.C. 1324 (b), 
and the general investigatory authority of t11e Federal Bureau of In
vestigatiOJl in 28 U.S.C. 533 and 534. Under section 3001 these sections 
are combined so that all major investigatory and detection authority 
is set forth in one place. 

TIllS subchapter also contains provisions, in section 3003, authorizing 
use outside the United States of the Xation'sa.rmec1 forces to assist a 
law enforcement agency in exercising its authority relative to an of
fense subject to the extraterritorial jurisdiction of the United States. 

SECTION 3001. INVESTIGATIVE AUTHORITY OVER OFFENSES WITHIN TTTTS 

TITLE 

Section 3001 (a) sets forth in seventeen paragraphs the basic break
down of the investigative jurisdiction for the vat'ious offenses con
tained in the new Code. 

It should be noted that section 3001 (n.) refers to the "primary" re
sponsibility for detecting and in ve"tigating the commission of offenses. 
This word is used to highlight the fact that all Federal investigators, 
in the exercise of their duties, have the responsibility to investigate 
and det,ect the commission of any Federal offense of which they become 
aware. It may be that, in the course of an investigation of an offense 
Qver which an investigator's agency has primary responsibility, the 
case may turn into the investigation of a wholly unrelated offense that 
falls within the purview of another agency. In such an event, the first 
investigator has authority to continue his investigation until a refer
ence of the case to the primary agency can be accnmplishecl. However, 
it is intended that wherever possible, and as soon as it is feasible, 
investi~a~i?ns should be conducted by the agency with primary 
responSIbIlIty. 
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In dividing im~estigative jurisdiction among the major Federal 
investigative agencies,< in addition to specifically designating the of
fenses that fall within the jurisdiction of each agency, the Committee 
has also used in several paragraphs a more generIc statement referring 
to "offenses arising from the administration or enforcement of the laws 
relating to" the basic statutes over which the agency in question exer
cises jurisdiction. For instance, paragraph (1) of subsection (a) uses 
the quotedlal1guage in relation to immigration and nationality offenses 
when describing the investigative jurisdiction of the Immigration and 
Naturalization Service, and paragraph (2) uses the quoted language 
to refer to offenses reJating to the internal revenue laws in describing 
the investigative jurisdiction of officers of the Department of the 
'I'reasury. The quotec1langnage, which appears in se,-en of the first 
eight paragraphs of subsecti.on (a). is intended t,o cover situations 
where a crime otherwise in the jurisdiction of another agency~ such as 
obstruction of a government function, obstruction of justice, or making 
a false statement, is committed that relates closely to the laws the spe
cific agent or agency is charged with enforcing. Other examples of 
situations intended to be covered include cases hl which, in the course 
of his duties as an agent, the agent is assaulted, bribed, or made the 
subject of a bribery attempt. Bribery and assn lllt of Federal officers 
generally are within the investigated jurisdiction of the Federal 
Bureau of Investigation assigned such responsihility by statute or 
pursuant to regulations issued by the Attorney General. However, 
bribery of an internal revenue officer is currently investigated by per
sonnel of the Department of the Treasury; similarly, assault on a postal 
employee is investigated by agents of the Postal Service. The Commit
tee intends that the existing investigative jurisdiction for the basic 
Federal investigative agencies for these kinds of offenses continue to be 
exercised in this fashion: and the above quoted language was 
drafted with that result in mind. Here, too, the phrase "primary re
sponsibility" has an intended meaning. The investigative responsibility 
for such related offenses is designated as primary with the assigned in
vestigative agency. A secondary responsibility w'ould always exist for 
other agencies who discover such offenses in the course of their investi
gations. and, most importantly, the F.B.I. would retain secondary re
sponsibility which would be available in the unlikely situation of a 
major Federal agency becoming corrupted to the extent that it could 
not clean its own house. The Committee believes that this latter use of 
the conc(mt of "primary" and "secondary" investigative responsibility 
by the F.B.I. should be used only on rare occasions, with circumspec
tion, and only at the direction of the Attorney GE'neral. Those para
graphs that do not have this language concern generally minor investi
gative agencies with authority over limited statutes or the F.B.I. or 
Attorney General where such ·additional jurisdiction for investigation 
is clearly present. 

Paragraph (1) con~erns offenses nefined in sections 1211-1214 of 
the proposeCl Code. These are immigrntion offensE'S and the investi
gative authorit.y for thE'se specific offenses ann for other offenses 
arising from th·e administration or enforcement of tIle laws reIatinlZ 
to immigration and nationality is assigned to the Immigration and 
Naturalization Service as in current law. 



Section 3001. 1002 

Paragraph (2) assigns the investigative authority over offenses 
set forth in subchapter.it of chapter 14 (Internal Hevenue Offenses), 
theft offenses involving theft from an interstate shipment of ammuni
tion, a firearm, or a destructive device, theft offenses where the prop
erty is ammunition or a firearm that is moved across a State boundary, 
certain explosive offr.nses set :.I'orth in title 15, United States Code, and 
cross referenced to section 1821 (a) (2), and the firearms offenses set 
forth in section 1822, as well as those offenses arising from the adminis
tration and enforcement of the lnws relating to the intel1lalrevenue 
and the other enumerated offenses, to the Secretar,}' of tl1e Treasury. 
The Committee assumes that the chapter 14 offenses, as under current 
law, will be assignod to the Internal Revenue Service and the chnpter 
18 offenses to the Alcohol, Tobacco, and Firearms Burean of the De
partment of the Treasury, as is the case under currBnt law. 

Paragraph (3) deals with investigative jurisdiction over certain 
propert.y destruction and explosives offenses for which, as is the case in 
current law, there is conCUl'rent jurisdiction vested in two investigative 
agencies. Thus, if the offense involves prope.'.·ty destruction caused by a 
destructive device that damages either property used in an activity 
affecting interstate commerce or property used by an organization re
ceiving Federal financial assistance, involves explosive offenses set 
forth in section 1821 (a) (1) or (a) (4), or involves using a weapon in 
1'.he course of a crime (section 1823), there is concurrent investigative 
jurisdiction lodged in the Federal Bureau of Investigation and the 
Secretary of the Treasury. As with paragraph (3), the Committee ex
pects that the Secretary 0:.1' the Treasury will assign l:.is investigative 
jurisdiction under this paragraph to the Alcohol, Tobacco, and Fire
arms Bureau. 

Para.gl'aph (4) assigns investigative responsibility over offenses 
contained in subchapter (B) of chapter 14, dealing with cllstoms of
fenses and offenses arising from the administration or enforcement 
of the laws relating to Customs, to the Customs Service. 'This con
forms to current law. 

Paragraph (5) lists two specific jurisdictional bases set forth in 
the theft series of offenses (sections 1731 (Theft), 1732 (Tmfficldng 
in Stolen Property,) anc11733 (Rrceiving Stolen Property» and as
signs investigative jurisdiction to the Secretary of Agriculture. Theft 
in these cases deals with matters peculariarly within the jurisdiction 
of agricllltlll'C inspectors.1 In ndclition. under paragraph (5), oifenses 
described in section 1851 (Fraud in a Health Related Industry), other 
than subsection 1851 (a) (4), and those described in section 1852 (Dis
tributing Adulterated Food), as well as offenses arising from the 
administration or enforcement of the laws relating to agriculture, 
are similarly made the investigatory responsibility of the Secretary 
of Agriculture. 

Paragraph (6) sets forth the investigative jurisdiction of the United 
States Secret Service. The major area of investigative jurisdiction 
for the Secret Service relates to cOllnterfeiting and fOl'gery. An effort 
has been made to deJineate the confines of the existing grant of juris
diction set forth in 18 U.S.C. 3056 and to duplicate it as 111l1ch as 
possible. Thus, the Secret Service lllay investigate any of the counter-

1 Section 1731 (c) (25) offenses Involving food stamp coupons, and section 1731(c) (26) 
offenses Involving agricultural products stored In licensed warehouses. 
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feiting or forgery offenses set forth in sections 1741 through 1745 if 
the offense involves a security made, issued, 01' guaranteed by the 
United States (with one exception) or made or issued by a foreign 
govemment .. The term security is carefully definecl in section 1747 (f) 
and as the counterfeiting subchapter is referenced in paragraph (6) 
the definition is intended to apply here as ,,'ell. The exception con
cerns a money order made 01' issued by the United States Postal 
Serv~ce. Such a security is clearly within the investigative purview 
of the Postal Service. 

A problem arises in current law over investigative jurisdiction over 
other securities issued by the United States Postal Service, especially 
concerning stamps. Under 18 U.S.O. 3056 the Secret Service investi
~ates offenses relating to obligations and securities of the United 
btates. Under 18 U.S.C. 8 the term "obligation 01' other security of 
the United States" includes stamps. On the other hand, under 39 
U.S.C. 40-:l:(a) (7) the Postal Service is granted the power to "investi
gate postal offenses ... relating to the Postal Service." 2 Both agen
cies can and do investigate counterfeiting and forgery of such items 
as stamps. The Oommittee intends that this form of concurrent juris
diction be continued as a matter of practicality. As the Committee 
understands it, undel' present practice if a counterfeit stamp operation 
is uncovered in the course of a Secret Service investigation of counter
feit money, the Secret Service conducts the entire investigation. Sim
ilarly, the Postal Service, hecause of new mechanized detection equip
ment, can locate counterfeit stamps elm'ing the processing of mail at 
its own facilities. In such case the investigation is undertaken by the 
Postal Service. The Committee endorses this practice and generally 
supports the view that the agency that uncovers the offense 01' to who111 
it ·is first reported should investigate as to these concurrent jurisdic
tion qffenses. In the event of a conflict between the two agencies over 
a specific. case, it is contemplated that the Attorney General through 
the procedures of the Department of Justice will make the investi
gative decision. Postal money orders are carYt'd out for investigative 
jurisdiction by the Postal Service because they are not within the 
'definition of obligation or other security of the United States in 18 
U.S.C. 8. Other securities for which concurrent investigative juris
dic.tlon will lie include the counterfeiting 01' forgery of such items 
as postage meter stamps. preprinted and stamped envelopes, and cor
porate bonds issued by the Postal Service. 

The Secret Service 'is also granted ilrl'estigativc jl1l'isdiction, under 
paragraph (6), oyer the new offense of trafficking in a stolen interest 
bearing obligation of the United States. Federal jUl'isdiction for this 
offense is set forth in section 17Flg (c) (2). 

In addition, the Secret Service is g'muted investigative jUl'isdiction~ 
as it has in current hw under 18 U:S.o. 3056, for offenses under sec
tion 1357 (a) (2) lrwoldng thrC'ats against the President or a potential 
successor to the Presidency. . 

Section 3021 (c) spC'cifies the persons to be afforded protectIon by 
the Secret Service.3 Howeyer, if an assault, on a protected person 
occurs, jurisdiction under current law is vested in the F.B.I. either by 

• Similar authority car. )·e dcrived from 18 U.S.C. 3061 and 28 U.S.C. 535(c) (2). 
3 E.g .. Uuited Statcs officlt Is, otlkinI A"l1e"t'. Rucl foreiA"u officlnl~. 
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direct. statutory authority 4 or by written agreement between the agen
cies. Section 3001 (a) (6), by not designating the the Secret Service to 
investigate those offenses, l'ecodifies thp. existing la.w and practice. 

The Committee intends that the investigation of offenses committed 
in violation of section 1746 (Trafficking in a Counterfeit Sound Re
cording or Motion Picture I.1ubel) will be hlVestigatec1 by the Federal 
Bureau of Investigation pursuant to regulations issued by the Attor
ney General under paragraph (17). 

Paragraph (7) assigns the investigation of offenses cOYCI:ec1 by sub
chapter B of chapter 18 (Drug Offenses) and offenses ansing from 
the administration or enforcement of the laws relating to controlled 
substances to tIle Drug Enforcement Agency; this too conforms to 
current law. 

Paragraph (8) assigns the investigation of offenses in who ;1 th(l 
subject of the offense is the mllil or propertyoymed by, or unch' the 
care, custody, or control, of the United States Postal Service, as well 
as offenses arising from the administration or enforcement of the 
laws relating to mail, to the Postal Service; this carries forward ex
isting 18 U.S.C. 3061. The term "subject of the offense is mail" is 
intended by the Committee to mean such offenses as theft of the mail 
itself or its destruction. Investigation of an offense for which the use 
of mail is only involved as a predicate for jurisdiction would not gen
erally lie with the Postal Ser\'ice. Thus, use of the mails to commit an 
extortion offense ,vould be investigated by the F .RI., as in current Ia w. 

The only exception to this basic rn1eis for the continued Federal of-
fense of mail fraud which the Postal Service has traditionally investi
gated. Paragraph (8) thus vests primary investigative jurisdiction for 
the o:ff(,l1se of C'xC'cnting a scheme to defraud in the Postal Service if the 
USB of the mail is the jt1l'isdietiol1al predicate.5 

As noted in the discussion of paragraph (6) dealing ,vith the 
Secret Service. the Postul Servke under paragmph (8) has concur
rent investigative jurisdiction with the Secret SCITicc over counter
feiting and forgery offenses set forth in sections 1741 through 1745 
if the subject of the offense is a security made or issned by or under 
the authority of, 01' guaranteed by, the United States Postal Service 
or its prC'decessor. Since paragraph (6) specifically excepts postal 
money orders from the investigative jnrisc1iction of the Secret Service, 
counterfeiting and forger~T of Ruch items, whicll are securities under 
the definition of that term in section 1747 (f), is vested f'olely in the 
Postal Service. The term "or its prerlecessors" is inclllded hec~tl1se pos
tal lllOJley orders, to name one security, are issned for long periods of 
validity. Thus, money orders issued prior to the Postal Service's re
orp-anization fire still in widespread use. Concurrent hwestigative ju
risdiction will exist with the Secret Service on such items as postage 
meter stamDS. prenrinted and stamped envelopes, and corporate bonds 
issued by the Postal Service. 

Paragraph (9) assigns the responsibilit.y for offenses committed 
within the naHonal park sYRtem, other than thoRe that are wit.hin the 
designated primary responsibmty of another Federal ageney, to the 

• E.~ .• 18 U.S.C. 1751(i) (assault on the President) : 18 U.S.C. S51(g) (assault on a 
Con~reRRmnn 1. 

G For slmilnr reasons of experience the Postal Service is jrrnnterl Investigatory jurisdic
tion for fraud Involving a pyramid sales scheme (section 17S4(a) (2» if the malls are used. 
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primary responsibility of the Department of the Interior. The exclu
sion of those offenses within the "designated primary responsibility" 
of another Federal agency is intended to give the Department of the 
interior the same type of primary residual investigative responsibility 
for Federal offenses committed within the national parks as would 
pertain to the agences designated by the Attorney General under 
paragraph (17) If the offense were to b~ committed outside of a 
national park. Thus, assaults under chapter 16 committed within the 
national park system would be investigated by the Park Police or 
other officers specified by the Secretary of the Interior. On the other 
hand, a designated offense such as an offense dealing with internal 
revenue under the subchapter A of chapter 14 given to the Depart
ment 0,£ the Treasury, or a drug offense under subchapter B of chapter 
18 given to the Drug Enforcement Agency, would remain within the 
province of those agencies. However, a Park Policeman discovering an 
apparent drug law violation "would always retain secondary authority 
to investigate the offense and execute an arrest. 

Paragraph (10) assigns primary investigative responsibility for a 
theft offense involving jurisdiction base 1731 (c) (19) (which con
cerns the Commodity Exchange Act) and for a violation of section 
1763 (Commodities Exchange Offenses) to the officers and employees 
of the Commodity Futures Trading Commi;;sion assigned such respon
sibility by the Commission. '1'his carries forward the intended scheme 
of Public Law 93-463, aJ?proved October 23,1974. 

Paragraph (11) aSSIgns primary responsibility for investigation 
of an offense involving misuse of a formula acquired under the Insec
ticide, Fungicide, and Rodenticide Act to the Environmental Protec
tion Agency. This follows the general scheme of that Act.6 

Paragraph (12) assigns primary investigative jurisdiction over the 
offenses defined in se'Ction 1762 'dealing with monetary offenses to 
the officers of the Department of the Treasury or of the Securities 
and Exchange Commission assigned that responsibility by the Secre
tary of the Treasury. This carries forward the general thrust of 
existing la.w as to these offenses.7 

Pa.ragraph (13) assigns primary investigative authority for the 
offenses under the Food, Drug, and Cosmetic Act relating to adulter
ated or misbranded food and dmgs to the designated .employees of 
the Denartment of Health, Eclnration, and Welfare. ThIS carrIes for
ward the present thrust of 21 U.S.C. 372. Under that statute, the Sec
retary of Health, Education, and Welfare is also authorized to con
duct investigations for violations of the Food, Drug, and Cosmetic 
Act through State or local health, food, and drug officers. The Com
mittee does not intend to interfere with or limit that existing investi
gatory jurisdiction in any manner. 

Paragraph (14) grants investigatory jurisdiction over theft involv
ing property of a labor organization, where the crime is committed by 
an officer or employee of the union, to officers or employees of the De
partment of Labor assigned such responsibility by the Secretary of 
Labor. This carries forward the existing provisions of 29 U.S.C. 521. 

• Public Low 92-516. 
1 See 12 U.S.C. 1058 nnd 31 C.l!',R, Port 103,46. 
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Paragraph (15) reconstructs in Code fOl'mat the specific existing 
grants of investigative jurisdiction now vested in the Federal Bureau 
of Investigation. These include such things as investigation of murder 
and assault committed against the President or Members of Congress 
(United States Officials), basic kidnapping investigative jmisdiction, 
and general offenses committed within the special aircraft jurisdic
tion. This specific listing of assigned statutes is in no way intended 
to limit the Bureau's investigative authority derived from the At
torney General under 28 U.S.C. § 533 or under paragraph (17) of 
this subsection. 

Paragraph (16) grantf1 investigative jurisdiction to the several in
spectors general created by the Inspector General Act of 1978 8 for 
offenses that relate to the programs and operations of the agencies that 
have inspectors general created pursuant to that Act. This provision 
carries forward the Congressional intent expressed in th~ Inspector 
General Act of 1978. 

Finally, paragraph (17) veststhe authority to assign all investiga
tive responsibility, not otherwise specifically assigned, to the Attorney 
General by means of regulations, rules, or orders, that he is to issue. 
This accords with his current authority under 28 U.S.C. 533.9 The 
Committee expects that in exel'cising this authority the Attorney Gen
eral, with due regard for effective law enforcement, will, to the great
est extent possible; continue the existing agreements between agencies 
dividing investigative authority. 

An exception to the Attorney General's assignment authority under 
paragraph. (17) is provided for those offenses incorporated into title 
18 by reference. These offenses will remain the responsibility of the 
agency to which they are assigned, if any, by the incorporated statute. 
An example of this provision is section 1821 (a) (3) (A), which incor
porates the provisions of 46 U.S.C. 170 (1<.1:) dealing with shipment of 

explosives on vessels. Pursuant to 46 U.S.O. 170(12), enforcement of 
that section is vested in the Coast Guard. Paragraph (17) is intended 
to continue such provisions unchanged.10 

'Subsection (b) of section 3001 allows the transfer of responsibility 
to another law enforcement agency of investigative jnrisdiction upon 
the written consent of the llead of hoth agcncieR inl'olvrd and of the 
Attorney General. This is the methocl provic1ed by the Oommittee for 
the various agencies to sort ont and refine the broad grants of investiga
tive jurisdiction made under section 3001 (a). The Committee does not 
contemplate the wholesale trading and l'ec1esignation of investigative 
authority for enti,re subchapters or even that of individual f'cctions, 
especially in title 18. Instead, it is contemplated that there wil1 be 1'e
designation of investigative aut.hority h.v means of reference to in
dividual jurisdictional bases within separate sections. 

SECTION :1002. INVESTIGATIVE AUTHORITY OVER OFFENSES OUTSIDE THIS 
TITLE 

This section provides that the primary responsibility for detecting 
and investigating offenses located outside of title 18 is to be vested in 

B Public Law 95-452. fl U.S.·C. Allp. 1 at seq. 
nlmnlpmpnt~d hy 2R C.F.R. O.R5U1.1. 
10 Similarly section 1821 (a) (3) (C) refers to the offense set forth In 49 U.S.C. 1809(b). 

Authority to investigate that offense currently rests with, and will remain with. the Sec
retary of Transportati:>n. (See 49 U.S.C. l808(a». 
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the law enforcement agency to which sHch responsibility has been spc
cifically assigned by law, or to the agency designated by the Attorney 
General in a rule, regulation, Or order issued by him, if no other 
agency has been specifically designated such responsibility. This 
should generally continue existing law. Redesignation authority simi
Jar to that under section 3001 (b) is also provided under section 3002 
(b) . 

SECTION 3003. INVESTIGATION OF OFFENSES SUBJEC'l' TO 
EXTRNI'J~RRITORIAL JURISDICTION 

This section provides that the armed forces of the United States may 
be used outside the United States to assist a law enforcement agency in 
the detection, investigation, and preparation for trial of, and in the 
apprehension of offenders for, offenses subject to the extraterritorial 
jurisdiction of the United States. The Committee believes that it is 
appropriate to permit the use of military authorities for law enforce
ment purposes in the case of crimes committed outside the United 
States over which extraterritorial jurisdiction is present. Such a pro
vision not only is efficient and economical in comparison to paying the 
bill for investigations to be conducted overseas by employes of law 
enforcement agencies normally stationed within the United States, but 
there is also a greater need for such a provision in this bill, as reported, 
than under current law in view of the proposals in section 204(i) of 
the bill to create extraterritorial jurisdiction over offenses by civilian 
dependents and persons accompanying the military forces of the 
United States (among others). A provision similar to this section was 
recommended recently by two military lawyers following their exam
ination of S. 1 in the 94th Congress.11 

SUBCHAPTER B.-LAW ENFORCE:i\-IENT AUTHORITY OF THE DEPARTffIENT 
OF JUSTIOE 

(Section 3011-3015) 

This subchapter coupled with subchapter C sets forth the, specific 
authority of some ten Federal law enforcement agencies to do such 
things as carry firearms, make arrests, serve process, and offer and pay 
rewards. Not all Federal law enforcement agencies are included in 
these subchapters; only those whose l'esponsibilitie,s touch the new Code 
more than tangentially are included. Nothing contained in this sub
chapter in any ,yay derogates from the statutory authority of other 
investigative agencies set forth in other titles of the lTnited States 
Code. For instance, the authority of General Services Administration 
employees to perform certain law enforcement eluties similar to those 
set forth in these snbchapters are codified in 40 U.S.C. 31Sd. Such 
statutes are unaffected by these subchapters. Moreover, the specific 
inclusion of an agency in these subchapters is not intended to depriVE. 
it of any other law enforcement authority it may have pursuant to a 
statute outside of title IS. All of the agencies listed in these subchapterI:' 
are granted much the same authority and po,,-ers as they are under 
current law. However, the Committee has concluded that uniformity 

11 See .T. Hor/lah- and III. 1I[uI!ln, Emtl'aterl'itorial .TI/risdietiolt anrl, Its Effect on the Arl· 
ministmtion oj Militam Justice Overseas, 7111[11. L. Re\'. 1, at 92 (1976). 
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should be stressed wherever possible. Thus, most of the agencies listed 
are granted the authority to offer and pay rewards, although only the 
Secret Service 1. and, to a limited extent, the F.B.I.2 currently have 
such authority. 

Subchapter B deals with those law enforcement agencies that are 
included within the DeparTment of Justice, the lead Federal law en
forcement agency. Subchapter C covers la,,, enforcement agencies lo
cated in the other Executive Branch departments. 

SECTION 3011. FEDEP.AL BUREAU OF INVESTIGATION 

Section 3011 (Federal Bureau of Investigation) provides in subsec
tion (a) that, subject to the direction of the Attorney General, an 
agent of the F.B.I. may carry a firearm; execute an order, warrant, 
subpoena, or other Federal process; make an arrest without a warrant 
for an offense committed in his presence, or for a felony if he has rea
sonable grounds to beleive that the person to be arrested has committed 
or is committing a felony; offer and pay rewards; and perform any 
other law enforcement duty that the Attorney General may designate. 
Section 3011 carries forward current 18 US.C. 3052 without substan
tive change, and implements the policy inherent in 28 US.C. 533 
which permits the Attorney General to appoint officers to investigate 
designated official matters. Subsection (b) defines the term "agent of 
the Federal Bureau of Investigation" to include the Director, Asso
ciate and Assistant Director, and others. This definition is drawn to 
parallel the reach of existing 18 US.C. 3052. 

Section 3011 is a reiteration of authority for the Federal Bureau of 
Investigation consisting, for the most part, of those basic powers 
that any Federal law enforcement agency should possess. Only two 
brief comments are in order. First, here, as in succeeding sections, 
authority is granted to offer and pay rewards for services or informa
tion assisting in the detection or investigation of the commission of 
an offense or in the apprehension of an offender. The Committee does 
not contemplate outlays of the sort that are authorized in the general 
reward statute, section 3131 of the Code. Instead, the Committee 
anticipates regular or special payments that may be made to under
cover or underworld sources, informants, and tipsters for their as
sistance. These payments, of necessit.y, will be small. Second, the Com
mittee has authorized the BnrE'an to perform such ot.her law enforce
ment duties as the Attorney General may direct. This is intended 
to give the Attorney General tIle necessary flexibility to meet fnt.me 
circumstances ancl neecls as they nrisf'. The same rf'Sl11t is rraC'hecl nn
del' current law.s Similar authority has been provided to Department 
heads for other law enforcement agencies whose dnties :l.11cl authority 
are enumerated in this subc11flpter. 

SECTION 3012. DRUG ENFORCEMENT AD:r.rrNTSTRA TTON 

Section 3012 anthorizf's an officer or employee of the Drug Enforce
ment Administration, subject to tIle dirf'ction of the Attorney Gpn
eral, to carry a firearm; 'f'xE'cnte an oreler, warrant, administrat.ive 

'18 U.S.C. R056(u). 
228 n.i".C. 5R7; 28 C.F.R. 0.88. 
a 28 U.S.C. 533. 
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inspection warrant, subpoena, or other Federal process; make an arrest 
without a warrant for an offense committed in his presence, or for 
a felony if he has reasonable grounds to believe that the person to 
be arrested has committed or is committing a felony; offer and pay 
l'cwards; seiz(' property p11l'slllmt to the provision of the Controlled 
Substances &Act (21 U.S.C. 801 et seq.) ; and perform any other law 
enforcement duty that the Attorney General may designate. The sec
tion continues without substantive change the provisions of 21 U.S.C. 
878. Although the powers of agents of the Drug Enforcement Agency 
are not presently included in title 18, the Committee beHeves that the 
anthority of such agents should be included in the same subchapter 
with the authority of similar law enforcement officials. This fa
cilitates reference to these provisions and permits uniformity of state
ment especially as many of the title 21 drug offenses are now contained 
in the Code.4 

, 

Subsections (a). (c), (el). and (f) of section 3012 are idC'ntical to 
(a), (c), (d), and (e) of section 3011 detailing the authority of the 
F.B.I. Subsection (b) of section 3012, dealing" with the execution of 
warrants or other PI'OCC'ss, provides fol' the execution of an "adminis
t.mtive inspertion warrant." This is in ronformity wit.h t.ho c.nrrE'nt 
provisions of 21 U.S.C. 878 (2) and subsection (d), dealing with 
payments for information about an offense, is drawn in part from 21 
U.S.C. 886 (a). 

Paragraph (e) of section 3012 carries forward the provisions of 
21 U.S.C. 878(4) relating to the seizure 'of property under the pro
visions of the Controlled Substances Act and authorizes D.E.A. agents 
to make such seizures. 

SECTION 3013. UNITED STATES l\IARSHALS SERVICE 

Section 3013 states the authority of United States marshals, Sub
section (a) provides authority, sLlbject to the direction of the Attorney 
General, for a marshal to carry a firearm, execut.e an order, warrant, 
or other Federal process, make an arrest without a warrant, offer 
and pay rewards, and perform any other law enforcement duty 
designated by the Attorney General. These provisions are similar to 
those for other agencies covered by this subchapter. 

The authority of United States marshals to carry firearms and make 
arrC'sts withont a warrant is pl'esently provided for in 18 n.R.C. 301m. 
Paragrapl1s (a) (1) and (a) (3) of section 3013 follow 18 U.S.C. 3053 
without substantive change. Paragraph (a) (2) authorizes marshals 
to "execnte an order, walTant, subpoena, or other process issued under 
authority of the United States." Marshals are presently authorized 
to "execnte all lawful writs, process and orders issued under authority 
of the United States." 5 Additionally, the current Federal Rules of 
Criminal Procedure ant.hOT'ize marshals to execnte or serve warrantr. 
or summonses for the government and for criminal defendants.a 

Section 3013 generally follows these current law provisions without 
substantive change, though the statement of the authority conforms 
to that C'l11ployec1 elsE'whel'e in the subcha.ptel'. 

• Subchapter B of chapter 18. 
• See 28 U.S.C. 569. 
e See Fed. R. Crim. !P. 4(c) (1), 9(c), 17(d), and 41(c), which are carried forward by 

'his blJl ns rules 4(el. 9(c), 17(c), and 411c). 
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Subsection (b) requires marshals to provide for the safe-keeping of 
a person who is arrested, held pending commitment to an official deten
tion facility, removed from a Federal official detention facility to com
ply with an order or writ issued from a court of competent jurisdiction, 
or held under an order of transfer to a community facility for cnrc and 
trentment. 

Paragraphs (b) (1) and (b) (2) of section 3013 are derived from 18 
U.S.C. 4086, which provides that United States mal'shals shall pro
vide for the safe-keeping of any person arrested, OJ' held 11nder nllthor
ity of any enactment of Congress pending commit.ment to an institu
tion. Pal'llgraphs (b) (13) and (b) (4) aT'P included to make it clear 
that safe-keeping of prisoners by the marshal is to include the rrlellse 
of a prisoner under a subpoena to testHy or upon a writ of habeas 
corpus, or the transfer of a prisoner to a community facility for citro 
and treatment. The Committee notes that the Attorney General has 
assigned the implementation of the witness l'plocation program author
izecf under current Jaw and continued in this Code by subchapterC 
of chapter 31 to the marshals. The Attorney General may, in his dis
cretion, continue to have the marshals implement the program as a 
law enfOl:cement duty that he may assign to them pursuant to section 
3013 (a) (5). 

SECTION 3014. BUREAU OF PRISONS 

Section 3014 empowers officers or employees of the Bureau of Pri
sons, subject to the direction of the Attorney General, to carry a fire
arm, make an arrest without a warrant in the case of certain offenses, 
l.md without fe(:\ to administer an oath and take an acknowled.q;ement of 
an officer, employee, or inmate of a Federal detention facility. 

Employees of thp TIUl'PI1l1 of P"iROllf> nl'e rlll"'rntly f111rhnri7.rd to 
carry arms/ and section 3014 would continue this power. The power 
of employees of the Bureau of Prisons to make an arrest without a 
warrant is extended under subsection (b) to those offenses likely to 
occur in a prison setting-section 1313 dealing' with escape, section 
1314 dealing ,,·ith contraband, and sections 1831 through 1833 dealing 
with riots. Current law authorizes arrest without a warrant for simi
Jar offensef>.8 Tn addition, specific nnthority if> gnmtrd to em
ployees of the Bureau of Prisons to make an arrest for any other of
fense described in the new title 18 if it is committed on the premises 
or ref>erYation of a Bmean institution. 

Subsection (c) on administerinQ' oaths continllPs withont substan
tive change thp provisions of 18 U.s.C. '1004. 

SEC'l'!OX :101 il. IlIfl\IIGRATIOX .\XJ) NATFRALIZATIOX SERYICE 

Section 301;'5 nutho1'izps an officer 01' employee of thr Immigration 
and Naturalization Service, subject to the direction of the Attorney 
Gen~ral, to carry a firearm, execute a warrant or other Federal process, 
make arrests without a warrant, offer and pay rewards, and perform 
other hw enforcement duties designated by the Attorney General. 

1 See 18 U.S.C. 3050. 
818 U.S.C. 751 and 752, concerning escape; 18 U.S:C. 1791, concerning riots; 18 U.S.C. 

1792, concerning contraband. 
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Current law gives officers and employees of the Immigration and 
Naturalization Service designated by the Attorney General author
ity to arrest for violations of offenses now covered in sections 1212 
(Smuggling an Alien into the United States) and 1213 (Hinderjng 
Discovery of an Alien Unlawful1y in the United States),9 and to 
arrest for felonies under the laws of the United States regulating the 
admission, exclusion, or expulsion of aliens, if the arresting officer has 
reason to believe the person arrested is guilty of the felony and there 
is a likelihood that the person wiI] escape before a warrant can be 
obtained for his arresUO 

Section 3015 combines and expands the two existing provisions to 
~rant Immigration and Naturalization officers the same basic author
Ity and powers accorded to other Federal investigatory agents. l\fost 
of 8 U.S.C. 1357 has been retained in title 8 as it applies to such mat
ters as arrests for deportation purposes not necessarily connected with 
criminal prosecutions. 

SUBCHAPTER C.-LAW ENFORCEMENT AUTHORITY OF OTHER FEDERAL 
AGENCIES 

(Sections 3021-3027) 

This subchapter sets forth the specific authority of some six Federal 
laiY enfol'cement agen('ies, five located in the Executive Bran('h out
side the Department of J·ustice and one in the Judicial Branch (United 
States Probation System). In addition, law enforcement authority is 
granted under certain circumstances to common carrier railroad police. 
These provisions parallel many of the features discussed in subchapter 
B for the Department of Justice law enforcement components. The 
introductory comments to subchapter B apply equally to this 
subchapter. 

SECTION 3021. DEPARTMENT OF THE TREASURY 

Subsection (a) of section 3021 identifies the classes of officers and 
investigators under the S~cretary of the Treasury who will exercise 
law enforcement authorIty under the Code, and subsection (b) 
enumerates the functions and duties of each, subject to the direction of 
the Secretary of the Treasury. 

Subsection (a) reaches all of the major investigative agents of the 
Treasury Department covering (1) an agent of the United States 
Secret Service currently covered by 18 U.S.C. 3056; (2) an officer of 
the Customs, as defined in 19 U.S.C. 1401 (i) ; 1 (3) "an agent of the 

os u.s.c. 1:l24(b). 
lOS U.S.C. 13!iS(a) (4). 
~ 19 U.S.C. 1401(1) defines the term "officer of the customs" and "customs officer" to 

mean: "an officer of the Bureau of Custom~ of the Treasurv Departmeut (also hereiunfter 
referred to as the 'Customs Sen'ice') or nny commls.ioned.· warrant, or petty officer of thr 
Coast Guard. or any agent Or other person authorized by law or desigonated by the Secre
tarr of the Treasury to perform any duties of an officer of the Customs Service." 
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Bureau of Alcohol, Tobacco, and Firearms whom the Secretary of the 
Treasury has charged with the duty of enforcing any criminal, seizure, 
or forfeiture provision of the laws relating to internal revenue;" 2 

a,nd (4) a criminal investigator of the Internal Rennue Service whom 
the Secretary has charged with the duty of enforcement of criminal 
provisions of the internal revenue Jaws 01' other criminal provisions of 
law which may be investigated by the Intel'llal Revenue Senice in con
nection with the administration and enforcement of the laws relating 
to the internal revenue. It should be noted that the language of sub
section (a) is merely descriptive of the investigative agencies in
volyed. Their functions and duties are spelled out in subsection (b). 
Thus, the fact that Bureau of Alcohol, Tobacco, and Firearms agents 
are described with reference to the internal revenue laws is not a limi
tation on their functions but rather is a description of the agency as 
set forth in statute. As is cUl'rently the case, the Secretary of the 
Treasury, under section 3021 (b) (5), may assign law enforcement 
duties to this agency reaching other criminal and forfeiture laws that 
do not involve internal revenue. 

Under subsection (b) of section 3021, these agents are granted the 
authority to carry a firearm, execute warrants and other Federal 
process, make arrests, offer and pay rewards, and perform other law 
enforcement duties designated by the Secretary of the Treasury. 
These powers are identical to the powers gmnted to the Federal Bu
reau of Investigation (section 3011), Drug Enforcement Agency offi
cers (section 3013), employees of the Postal Service, (section 3025) 
and United States marshals (section 3015). The limitations contained 
in current law on intel'llal criminal investigators' arrest powers with
{Jut a warrant 3 and the lack of authority for internal revenue criminal 
investigators to carry weapons,4 are deleted, first because the Com
mittee wishes to achieve uniformity among the major Federal law 
enforcement agents as to their basic authority and powers, and, second, 
because the Committee has been informed that internall'evenue crim
inal investigators are required in the course of their duties to enter 
dangerous areas and are occasionally asked to assist in the protection 
of officials both national and foreign. In such circumstances, authority 
to effect arrest and carry firearms is necessary and such general au
thority has been granted. The functions and duties set out in subsec
tion (b) are largely derived from 18 U.S.C. 3056 con ring the powers 
of the Secret Service. 

Section 3021 omits the provisions currently set forth in 18 U.S.C. 
3056, providing that monies expended from Secret SelTice appropria· 
tions for the purchase of connterfeits and snbseqllently recoYel'ed shall 
be reimbursed to appropriations current at tll(> time of deposit, and au
thorizing the payment of expenses for nnforeseen emergencies of a 
confidential nature uncleI' the direction of the Secretarv of the Treas
ury. Both of these essentiaHy housekeeping provisiOlls n.l'e retained 
in title 18 Appendix, United States Cocl{'. Section 3021 also omits 

• 26 U.S,C. 7608 (a), Subtitle E of the title 26 concerns alcohol, tobacco, and certnin 
other excise taxes. 

"26 U.Fl.C. 760R(h). Under current law nn arreRt without a warrnnt ma), be made onl~' 
for nn offense relntinl! to the Inte"nnl revenue lawR. No slmllnr restri~tjon exlRts undpr 
curlbi~.law for tht' making of an arrest without a warrant. 
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the special provision on obstructing and resisting agents contllined 
in 18 U.S.C. 3056 as that offense will he covered by subchapter A of 
chapter 13. 

Section 3021 (c) continues the current law provision that, subject 
to the direction of the Secretary of the Treasury, the Secret Service 
is to protect the persons who are listed in paragraphs (1) through 
(12). The persons incl nded are almost the same as those protected 
under current law; the only change has been the addition of the mem
bers of the immediate family of the Vice President and the immediate 
family of the person next in the order of succession to the Presidency. 
The only other changes made are those necessary to conform the 
existing law to Code style and definitions. 

Section 3021 ( d) defines the term "agent of the United States Secret 
Service" to include the Director, Deputy Director, and others. This 
definition is drawn to parallel the reach of existing 18 U.S.O. 3056. 

SECTION 3022. DEPAR'l'lIIEX'!, OF 'THE INTERIOR 

Section 3022 authorizes an officer or employee of the Department of 
the .Interior charged with law enforcement responsibilities, subject 
to the direction of the Secretary of the Interior, to carry a firearm, 
execute ~t warrant or other Federal process, make an 'arrest without 
a ,Yarant. and to offer and pay a reward for services and information. 
In addition, subsection (e.) provides that such employees of the De
pal'tme,nt of the Interior may perform other law enforcement duties 
thRt the Secretary of the Interior may designate. 

At 1) resent , the Department of the Interior has various agencies 
,vhich have law enforcement responsibilities. Among these are the Na
tional Park Service and the 1"ish and lYilcllife Service. These agencies 
have been granted statutory authority to enforce 'certain selected pro
visions under CUl'rent law." lVhile section 3022 does not specifically 
limit Park Service employees and other Department of the Interior 
employees engaged iu law enforcement to the enforcement of these 
limited provisions, it is expected that, as a practical matter, pursuant 
to instructions from the Secretary of the Interior, these employees will 
be engaged in the enforcement of the same provisions as under exist
ing law. Under certain circumstances, however, it may be necessary 
for such law enforcement personnel to make arrests for violations of 
ot.her provisions and section 3022 has been drafted to give them t.his 
authority. 

Employees of the Dep!trtment of the Interior assigned to law en
forcement cluties, like other Federal law enforcement personnel, on 
occ~sion must be al'm~d in order to properly carry out their assigned 
dutIes and, thus, sect.IOU 3022 empowers such employees to carry fire
arms subject to ~he direction of the Secretary of t.he Interior. Section 
3022 also. authorIZes law enforcement personnel of the Department of 
the I,'lterwr to offer and pay rewards for information and services in 
connection with the investigation or apprehension of an offender. Thk 
and the other powers granted by section 3022 parallel the powere 
granted to other Federal law enforcement agents. 

r. See 18 U.S.C. 3054. and 16 U.S.C. 10, 668cc-4, 772d, 776d, and 785. 

51-508 0 - 80 - 65 
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SECTION 3023. DEPARTlVIENT OF AGRICULTURE 

Section 3023 authorizes an officer or employee 0'£ the Department of 
Acrriculture who is charged with la:w enforcement responsibilities, 
slilijed to the direction of the Secretary of Agriculture, to carry a fire
arm, execute a warrant or other Federal process, make arrests without 
a warrant, offer and pay rewards, and perform other law enforcement 
duties designated by the Secretary of Agriculture. 

Current hLW does not confer general criminal law enforcement au
thority on investigative personnel of the Department of Agriculture. 
Authority to make arrests for offenses committed within the National 
Forest System is conferred on the Forest Service by 16 U.S.C. 559. 

This gap in law enforcement powers is largely attributable to the 
fact that, until recent years, the investigative. and enforcement activity 
in the Department of Agriculture was primarily of a compliance 
nature centering on violations in the various price support and land 
conservation programs. The steady increase in food, nutrition, and 
rural development programs has resulted in expanded criminal law 
enforc<lment aotiyities requiring the same authority available to other 
criminal investigative agencies. Special agents of the Department of 
Agriculture regularly conduct criminal investigations into conspiracy 
and fraud offenses affecting the food stamp, meat inspection and grad
ing, summer feeding, and farm home loan programs. These agents 
work closely with other Federal law enforcement agencies. Special 
agents of the Department are now assigned to organized crime strike 
forces. 

For these reasons, the Committee concluded that it was essential 
to the effective enforcement of the laws "within the jnrisdiction of the 
Department of Agriculture-which involve mu].ti-billion dollar pro
grams-to provide its law enforcement personnel the same basic au
thority and powers accorded to other Federal investigative agents. 

SEc'rWN 3024. DEPAR1'UENT OF LABOR 

Section 3024 authorizes an officer or employee of the Office of In
spector General of the Department of Labor who is charged with law 
Cl;forccment responsibilities, subject to the direction of the Secretary 
of Labor, to carry a firearm, execute a warrant or other Federal proc
ess, make arrests without a warrant, offer and pay rewards and per
form other In;w .enforcement duties designated by tl1e Secretary of 
Labor. 

Under current law, officers and employees of the Department of 
Labor do not possess these general law enforcement powers because 
the Department, until recently, has not engaged in the type of in
vestigntive activity that would iustify snch authority. However, the 
Committee has been informed that employees of the Inspector 
General's office jn the Department of Labor are often nssigned to serve 
as Departmcmt of Labor representativC:'s on the ol'ganiz<.'cl crime. strike 
forces maintained in seyeral metropolitan areas by the Depn.rtment of 
.Tustice. They are the only agency representatives currently sel'\'ing 
on these strikes forces who do not possess such basic law enforcement. 
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authority as the right to carry firearms and to make arrests. In their 
capacity as representatives of the Department of Labor to the strike 
forces, these officers from time to time find themselves in life endanger
ing situations as well as situations where crimes are cOlllmitted in their 
presence. In addition, pursuant to Section 3001 (a) (14) ~ officers and 
employees of the Department of Labor have been assigned primary 
responsibility for investigating theft offenses when the victim is fL 
clesignatecllabor organization. For these reasons the Committee has 
decided to extend the general law enforcement authority to the desig
nated Department of I.1abor officers. 

It should be noted that this grant of authority, like that granted to 
other agencies, is not automatic but is made subject to the direction of 
the Secretary of I.Jabor. The Committee expects that the grant of this 
authority to officers of the Department of Labor's Inspector General 
will be exercised sparingly by the Secretary and only upon good cause 
being established. 

SECTION 3025. rOSTAL SERVICE 

Section 3025 provides that, subject to the direction of the Board of 
Directors of the Postal Service, an officer or employee of the Postal 
Service who is performing a duty related to the inspection of a postal 
matter or enforcing a law regarding property of the Postal Service 01' 

property in the care. custody, or control, of the Postal Service, related 
to the use of the mails, 01' related to an offense arising from the ac1min
if'tration or el1forcement of the laws relating to the mails, may carry a 
firearm, execute a wanant or other Federal in'ocess, make arrests with
out a warrant, offer and pay rewards, and perform othrr law enforce
ment duties designated by the Board of Govel'llors of the Postal Sery
ice. The language "related to an offense arising from the administL'a
tion or enforcement" etc. conforms this section to accord with tlw 
investigatory jurisdiction granted the Postal Service in section 3001. 

Section 3025 is derived from 18 U.S.C. 3061 with little change in 
subf'tance and specifically includes the right to make an arrest with
out a warrant based on probable canse. The Supreme Court recently 
reviewed a similar provision in 18 n.s.c. 3061 and specifically upheld 
a!tainst constitutional attack the right of Congress to permit a law 
fmforcement officer to makr an arrest without a wnrrant based on 
probable caURe even if there had been enongh time to obtain a warrant. 
An exigent circumstance test to im;t1fv lack of a warrant was 
rejected. Section 3025, lllllike 18 U.S.C. 3061, will specifically author
i7.p pmtal inspl"ctors to Cllrry firearms. The Committee hflS been in
formerl that nostal inspectors presently carry firearms. deriving the 
nllthori.ty to do so from the general langnage of 18 U.S.C. 3061. The 
Committee helieves thflt snrh authority is neCeSSflry and it is clearly 
spellpc1 out in sertion 3021). Thl' flllthoritv of nostn 1 inspectors to i"en:e 
warrant<; j", bl'o>'d1v statNl in 18 U.S.0. 3061. whel'ens section 302!) if: 
m01'r drtflilerl Ilnrl eml)10ys the same langwlgl' llsed 1"lu·on.<rhont thi'" 
sllhchantel' to anthorize sPl'vice of nrocess. This should result in 1ittIr. 
change in cnrrent warrant execution procedures for Post1l1 Servicr· 
agents. 
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SECTION 3026. UNITED STATES PROBATION SYSTE:r.r 

Section 13026 ses forth the authority of officers of the United States 
Probation Sy('tem to make an arrest. of n. probationer or It p~rson sub
jt'ct. to sunervised release, and for the removal of a probatlOner or a 
DHson subject to supervised rcleaf"e from the distriet of arrest to the 
c1istrict haying supervisory jurisdiotion over ,;ncll ])e1'5on. . 

Subsection (a) authorizes an officer of the TTnited States ProbatIon 
System to carry a firearm pursuant, ,to standards issuc(l by the Judicial 
Oonference of the United Sta,tes. Although no such statutory authority 
(\'{ish; at present, the Committee has been informed that occasionally 
(listrict courts have authorized probrution officers to carry firearms for 
their protection when entering dangerous areas and that the Judicial 
Conferencehns re(,pnt.lv issller { stllndards to careful1y limit. and regu
lnto this practice. The Commitil:ee agrees that in some· situations proba
tion officers shou1d be permitted to carry firearms. This subseotion 
grants that authority subject to the direction of the ,Tudicial Confer
ence of the United States pursuant to standards similar to those it has 
already issued in its supervisory role 01'('1' the activities of probation 
officers. 

Subsection (b) authorizes a probation officer to execnte a warrant 
for arrest of a probationer or a. person subject to sllpervised release in 
the district in which he was appointed or in any district if the warrant 
was il"sued in the district of "lJ.is appointment. 

Subsection (c) authorizes the officer to arrest without a warrant a 
probationer or a person subjec.t to supervised release in his district or 
appointment when he. has cause to believe that the person arrested has 
violated a ~ondition of his probation or supervised release. 

A probation officer may presently arrest a probationer or a person 
sllbject to supervised release without a warrant for cause.6 

SECTION 3027. RAll.ROAD POLICE 

The new section 3027 would authorize the Attorney GenerilJ to dele
gate to interstate railroad common carriers certain Federal investi
gative or lawful enforcement functions relating to the protection of 
railroa,d employees~ passeno;ers or patrons, or property, equipment or 
facilities owned or operated or maintained by railroads. This provision 
is a, companion to two other amendments which the Committee adopted 
which federalize certain crimes including murder and aggravated 
assault committed on railroa,d vehicles. The delegation under this sec
tion would be subject to regUlations which the Attorney General 
would prescribe. 

This provision is designed to counteract the growing problem of 
SE-rious property and personal offense committed against railroads or 
their passengers. It also recognizes that current Feclerallaw enforce
ment resources are spread quite thinly and would not be sufficient with
out some. kind of augmentation to effectively police raiJrolld jurisdic
tion or properly. Fortunately, there is a well trained professional cadre 
of railroad police availabJe. to perform their vital law enforcement 
functions. The railroad police have a Jong nnc1 illustrious history dat-
ing back to the earliest Clays of the Republic. . 

"18 U.S.C. 3653. 
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In promulgating the regulations it is expected that tIle Attorney 
General would appoint an appropriate advisory committee to assist 
in the draffng of these regulations and to provide continuing advice 
and counsel on their appropriateness and effectiveness. There is ample 
preced-nt for the;c regulations in the work of the Private Security 
Task Force of the Law Enforcement Assistance Administration and 
the Report of t'e Task Force on Private Security of the National 
Advisory Committee on Criminal Justice Standards and Goals. 

It is not tIle intent of this provision to federalize railroad police but 
simply to provide them with sufficient authority to carry firearms 
across State lines~ to make investigations and al'l'esh,~ and to perform 
other functio1ls to assist in the enforcement of Federal statutes per
taining to tIle secll1'ity of railroad employees, passengers, property, 
equipment and facilities, and property being transported in interstate 
or foreign commerce. Their status would be qnite similar to the depu
tizing of citizens to seTVe as U.S. Marshals, a practice commonly used 
over many decades. It is not the Oommittee's intent tlIat this new au
thority expose tl'e Federal Government to any tort or other Jiability 
for the misconduct or inattention to duty of any of the railroad police 
officers. Such liability wonld remain tIle sole responsibility of the rail
roads ,yho employ, train, equip, and snpervise these police. 

SUBCHAPTER D.-GENERA!, LAW ENFORCEMENT AUTHORITY ON 

FEDERAL LANDS 

(Section 3031) 

This subchapter contains a single section providing general arrest 
authority for Federal law enforcement officers nermitting them to 
make arrests for State and local offenses committed on federally owned 
01' controlled lands. 

SECTIO:N 3031. GENERAl, ARR1~ST AUTHORITY ON FEDERAL LANDS 

The United States Government owns and administers approxi
mately one-third of all the land in the United States. Much of this 
land is utilized for recreational purposes and in recent years the num
ber of citizens taking advantage of the many recreational opportuni
ties has increased clramatically. Unfortunately, ,y,ith the increase in 
usage, the incidence of crime occurring on these lands has also grown .. 
The purpose o:f section 3031 is to enable the Federa,l agencies which 
administer these lands, and the States in whose boundaries these lands 
are contained, to provide more effective law enforcement serwces on 
such lands. 

Of the over 700 million acres of land owned by the United States: 
the United States holds only a proprietorial interest in about ninety 
percent of them. Thus the States in whose boundaries this land is con-
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tained have complete law enforcement responsibility over s11ch land. 
Due to a lack of resources and in some cases because of the vast expanse 
of land involved, it. is often difficult for the States to furnish adequate 
law enforcement services on these lands. In order that the Federal 
agencies involved can supplement. the law enforcement services pro
vided by the States, section 3031 authorizes the law enforcement per
sonnel of the several agencies which administer Fedel'alland to make 
arrests for the v:iolation of State laws. Under present law, Federal law 
enforcement personnel have only the same authority to make arrests 
for the violation of State laws as does an ordinary citizen. This lack of 
authority discourages Federal htw ('niorc(,ll1ent l)(,l'sOllllel from mak
ing such arrests becanse of the possibil.if,y that th('y may be liable for 
false imprisonment. Under section 3031. Federal law enforcement per
sonnel will be able to make anests for the violation of State laws. 

In order to assure that this arrest authority is exercised only by 
trained and competent Federal law enforcement personnel, and under 
limited circumstances, the provision requires first, that t.he Federr 1 
officer be subject to the direction of the head of the government for 
whom he works, and, second, that the State 01' locality in which the 
offense occms has authorized the making of arrests by snch Federal 
officers. As this authority is largely aimed at supplementing and being 
in wid of the several States, it was deem('d appropriate that the States 
or localities involved should affirmati\'ely authorize that activity on 
the paTt of Federal law enforc(,l1wnt, officers. 

Subsection (b) parallels the arrest authority in subchapters A and 
B for the general Feclerallaw enforcement agencies as to arrests for 
offenses committed in their presence as well as for felonies committed 
outside the.ir presence if the requisite reasonable grounds of belief are 
present. As these are State and local off(,llses, the section goes on to 
direct the arresting officer to take the arrested person before the nearest 
State or local judge without unnecessary delay. 
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CHAPTER 31.-ANCILLARY INVESTIGATIVE AUTIIORITY 

Chapter 31 contains four sub chapters. Subchapter A sets forth the 
circulllstances and pl'Ocedures fOl' the interception of private oral 
communications. Subchapter B concel'l1S the compulsion of testimony 
of a witness appearing in an official proceeding before a court or grand 
jury of the United States, any agency of the United States, 01' before 
Congress 01' either House of Congress, after the witness refuses to 
testify or produce evidence on the basis of the privilege against se1£
incrimination. Subchapter C authorizes the Attorney General to pro
dde for the relocation of government witnesses and their immediate 
families where it is likely that such witnesses may be the subject of 
l'etaliation because of their giving testimony. Subchapter D authorizes 
the Attorney General to pay an amount, not exceeding $100,000, as 
a reward for the capture of, 01' for information leading to the arrest 
or conviction of, a person charged with a Federal or State offense. 
For the most part, the subchapters within chapter 31 closely adhere 
to the similar pl'ocedUl'al sections in current law. 

SUBCHAPTER A.-INTERCEPTION OF COJl!1lrUNICATIONS 

(Sections 3101-3109) 

This subchapter restates the procedural requirements for govern
mental interception of private oral communications 1 now set. forth 
in 18 U.S.C. 2510 and 2515-2520. This is done with few substant.ive 
changes from current law, and with a purpose of simplifying the 
language of the provisions now in effect. 
1. Present F ederaZ Law 

The existing procedural requirements ,vere enacted as title III of 
the Omnibus Crime Control and Safe Streets Act of 1D68.2 A principal 
purpose of title III was to prohibit all wiretapping and electronic 
surveillance by persons other than duly authorized law enforce
ment officers engaged in the investigation of specified types of 
major crimes.s Utilization of wiretapping and electronic snrveil
lunce by the Federal gOYCl'llment under that. Act. required authori
zation of an application by the Attorney General or by a specially 

1 Tbls subchnpter covers procedural matters only; otrenses InvolvIng prlvnte eommunlca
lIon nre set forth In subchapter C of chnpter 15. 

sp.r,. nO-Hr.1. 82 Rtnt. 1!l7. 
• See 11l U.S.C. 2511-2514. Exceptions nlso were wrItten Into tbe lnw to protect em· 

ployees of commnn!cntloDR fnclllties nnd personnel of tbe Feelernl Communlcntlons Com· 
mIssIon In the normnl course of tbelr pmplormpnt an<l to expmpt cllvesdropplng wltb tbe 
ronsent of n party to the conversation. 18 U.S.C. 2511 (c) nnd (d). 

(1019) 
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designated Assistant Attorney General, and the granting by a Federal 
judge of an order authorizing or approving the interception.4 The pro
cedural requirements were thus carefully designed to meet constitu
tional standards r. and, in fact, to go beyolld such standards. The maJor 
purpose of protecting Fourth .. AJllendment rights ,yaS served and strict 
administrative controls were f<prl ied. 

Title III of the Omnibus Crime Control and Safe Streets Act fea
tured the following basic clements: (1) a grallt of authority to the 
Attorney General, or a specially designated Assistant Attomey Gen
eral, to authorize an application for an order to a Federal judge 
where interception of a private communication might provide evidence 
of certain major Federal crimes; and a grant of authority to State and 
local prosecutors to apply for an intercept order in States ha ving legis
lation to govern interceptions of private communications; 0 (2) a de
tailed list of the terms required to be set forth in an application for a 
court order to achieve narrowness of application, specjficity, and a 
showing of probable cause; ancllikewise, a detailed description of what 
the judge must find and include in his order granting permission for 
the government to intercept a communication; 1 (3) provisions for 
dealing with emergency situations; 8 (4) time limits on the intercep
tions; 0 (5) a procedure to be followed to ensure the integrity of the 
contents; 10 (6) authority for disclosure and use of contents of prop
erly intercepted communications; 11 (7) reporting reqnirements con
cerning intercepted communications to insure that Congress will havo 
the necessary information to determine whether abuses are occuring; 12 

(8) remedies, including a civil remedy where improper interceptions 
have occurred; 13 (9) provisions for motions to suppress illeb"ally 
obtained evidence j Hand (10) certain prohibitions against the nse of 
intercepted communications.15 

The. title d.oes not genemlly apply to the monitoring of private con· .. 
versatlOns wlth the consent of one 01' more of the participants to tho 
conversation.10 No constitutional prohibition is involved in such moni
toring since no right of privacy :is infringedY By the same token, 
consistent with the interpretation under title III, none of the pro
visions of this subchapter is meant to inhibit or otherwise be applicable 
to consensual monitoring. 

The discussion below of the individnal sections of this subchapter 
will not be prefaced by any statement of the existing law, since, in gen .. 
eral, the sections continne existing law nnder a modified format 
Changes, most of which are not considered to be of major significance, 
will be noted and explained. . 

• See 18 U.S.C. 2516-2518. 
G Ree Berge1' Y. New YOl·k. 388 U.S. 41 (1967); Katz v. United States, 389 U.S. 347 

(19117). 
018 U.S.C. 2516. 
718 H.S.C. 2518. 
BIbld. 
·Ibid. 
10 Ibid. 
1118 U .. S.C .. 2517. 
12 18 TT.S.C. 2li19. 
13 18 U.R.C. 2;'20. 
14 18 U.R.C. 2!'i1R(10). 
1. 18 n.R. C. 2515 : 2!'i17. 
10 18 U.S.C. 21111 (e) nml (d). 

17 Unite(l States Y. White. 401 U.R. 745 (1971). 
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SECTION 310], AUTHORIZATION FOR INTERCEl'TION 

1. In General 
Title III of the Omnibus CI·ime Control and Safe Streets Act of 

1968 was predicated upon findings that, among other things, demon
strated the impracticality of recognizing interstate and intrastate dis
tinctions in governing the interceptions and the propel' evidentiary 
uses that may be made of the contents of interceptions, IS Title III legis
latec1 for all levels of govel'llll1ent. It prescribed the circulllstances 
and conditions under which interceptions of wire 01' oJ'al communica
tions may be carried Ollt lawfully by officials of the Federal govern
ment, as well as the sepamte circllmstances and conditions undel' which 
snch interceptions may be carried out lawfully by officials of State gov
ernments. This section continues that comprehensive approach, 

f&. Pr01)wion8 of the Bill, a8 Rep01'ted 
A. Federal GOVe1'1wwnt Inte1'ception 

Under subsection (a) of section 3101, a court of competent juris
diction 19 in aid of a Federal investigation may, by order issued pm'
suant to the provisions of section 3103, authorize or approve the 
interception of a private oral communication 20 under the specified 
condit.ions set out in the flection. These conditions provide that, first, 
tho filing of an application for an order must be authorized by the 
Attorney General, OJ' an Assistant Attorney General specially desig
nated by the Attorney Geneml. Second, an application meeting tho 
requirements of section iH02 Inllst be filed by a law enforcement officer 
of a government agency having responsibility for the investigation of 
the offense concel'lling which t.he application is made. 

Third, there must be pl'obable cause to believe that the interception 
will provide evidence of the commission of an offense described in one 
of the ofr'enses specified in section 3101(a) (3). This list tracks as 
closely as the Comlllittee has found possible the corresponding offenses 
for which an o\'der to intercept :t pl'ivate ornl communicfltion Cfln be 
anthol'izcc1ullc1m' Title III o·r the 11)68 AcI".21 The Committee has not 
expanded and where possible has sought to contract the list of 
crimes set forth in the HHlS Act. Nevertheless, the redefinition and 
consolidation of existing reln,ted oil'enses in the Code inevitably result 
in some changes. This expansion 01' contraction of authority to issue 
an order for an intercept for particular conduct is an incidental effect 
of the structure of the new Code. 

As under present law, the filing of nn application to n court for 
authorization to intercept requires the initial apl)l'oval of the Attorney 

t. Sf'~ l'~nfl1~ v. KnlRer. 21 N.Y.2!l 85,233 N.E.2d 818 (lIlB7), nll"d, 3M U.S. 280 (11l61l). 
]0 As defined in section 310!)(d). 
20 "Tntercppt" is defined in section 310!) (f) and means to acquire, through the use of 

an eaycSdropplng device, the contents of a comm1lnlcation In the cour~e of ItR transmission 
to a Jlarty to the communication, anel Inc11ldes the ac~uisition of SUch contents by simul· 
taneous tram;n'isR1on "r 11" record!n.!!. "Contents" has the same mcanin/r here as in sub· 
chapter C of chapter Hi. The ,1!~pnRsion or the termR "Intercept" anel "contents" In the 
nart of this report dealln/r with that Rnhchapter np\lllcs hpre ns well. to tlJe extent that 
it relates to oraJ communications. "Private oral communicntlon" Is definer] In section 
3109 (/r) to hayp the meanln/r set forth In 1526. The elistlnction currently made between 
"wire" IIn,l "oral" communications Is not ob~er\'ed in this subchapter. 

11 18 U.S.C. 2516(1). 
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General or an Assistant Attorney General specially designated by 
him.22 Section 3101 makes no changes in this requirement. 

B. State Governmental interception 
Subsection (b) of section 3101 provides that, to the extent permitted 

by a State statute, the interceptIOn of a private oral communication 
may be authorized or approved by order of a conrt of competent juris
diction under specified conditions. First, an application for such an 
order must be filed, pursuam to the provisions of applicable State law 
and in substantial compliance with the provisions of section 3102, by 
the principal prosecuting attorney of the State 01' locality acting on 
behalf of a government agency having responsibility for the investiga
tion of the offense concerning which the application is made. Second, 
it must be shown that the interception might provide or has provided 
evidence of the commission of an offense involving: (1) bribery, mur
der, kidnapping, robbery, extortion, trafficking in a drug that is a 
controlled substance as defined in section 102 of the Controlled Sub
stances Act or in illicit or untax-paidliquor or cigarettes, or gambling; 
(2) theft, trafficking in stolen property, fraud, or a crime of violence 
that is a felony which is designated iIi an applicable State statute as 
an offense for which interception may be ordered; or (3) conspiracy 
or solicitation if an object of the conspiracy 01' solicitation is any of 
the foregoing offenses. 

The subsection follows as closely as possible the provisions of cur
rent law.23 Only minor changes have been made. One purpose for whicn 
interception may be authorized under cnrrent law is in aid of an in
vestigation of a crime "dangerous to life, limb, or property," punish
able as a felony and designated in the State's authorizing statute. This 
subsection uses the term "crime of violence" 2·J in the broad sense as 
comprehending the present language. A Stttte is thus authorized to use 
interceptions with regard to such crimes. State interest with regard to 
murder, kidnapping, ftnd the other named offenses in the subsection 
is so obvious tha.t interception may be authorized as permitted under 
State law. without any designation in the applicable statute.25 

SECTION 3102. APPLICATION FOR AN ORDER FOR INTERCEPTION 

1. In General 
This section concerns the content required in an application to a 

court for an order to authorize or approve the interception of a private 
oral communication. The section utilizes the wording of current 18 
U.S.C.2518 (1) and (2), with minor alterations . 

.. The Intention was to condition the use of Intercept procedures upon the judgmpnt of 
a B~nlor officlnl of the Department of Justice thnt the Rltuntlon warranted s1Ich liRe. This 
nuthorlty to give or withhold pre·appllcntlon approvnl wns menut to bp ppr~onnl to thE 
Attorney General or a specially dpslgnated AsslMtnnt nnd not delegnble to nny other 
official. ~pe S. Rept. 00-1007. p. 07: SPE' al~o T'lrifCll Stl/tp8 \'. (Jjorrlann. 4Ul U.fl. i'i05 
(1!l741. 'l'hlH ~nmp Intpntfnn nnrll'rll~~ the nro'·I.lon9 of this sectlnn. nnil thp Commlttpp 
specificnlly endorses the Court's decision In Giordano. 

"Ill TT.S.C. 2r.l II (2 I. 
""('rim .. of "fol~n"p" f. dpflnprlln A~~tlon 111 ot the Code. 
!!S State wlretnpplng leglslntion enncted prior to the ennctment of title III of the Omni

bus Crime Control nnd Snfe Streets Act is not necPRRnrll~' ntrecterl by title III or by this 
leglslntion . .Ii. R11hRtnntlnl ~ompllnnrp with the pro"I~lons of ppctlons 3102 nnll 3103 !s all 
tllnt Is reqnlrpcl. It wonl/I. of course. be mo~t hplptul. pnrt!cnlnrl;v for pro~ecntors nnd 
jndges. for StRtps to rc\,!pw pertinent leglRllltloll nn.1 hrlng It Into contorm!ty wIth the 
F'Nleral law. Stntcs In authorIzing Interceptions of pr!vate commnn!~ntlons may make tho 
rl'qulremellts more rpstriptiyp than Federnl In\\,. hnt not lesH demnndlng. State ". Siegel, 1~ 
Md. App. 444. 285 A.2d 671 (1971). 

L-_____________________ ... 
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~. Provision.s of the Bill, as Reported 
Under section 3102 it is required that an application for an order 

(or for an extension of an order) authorizing 01' approving the inter
ception of a private oral communication be made in writing, under 
oath, to a court of competent jurisdiction. The application would in
clude, among other things, the following information: (1) the identity 
of the law enforcement officer making the application and of the officer 
authorizing it; (2) the applicant's authority to make the application; 
(3) a complete statement of the facts relied upon to justify belief that 
an order should be issued, including details as to the offense, the 
identity of the persons involved, if known, and a description of the 
facilities involved at which the communication is to be intercepted; 
(4) a complete statement of other investigative procedures that have 
been tried in the investigation and that have failed, or that appear 
unlikely to succeed; (5) a statement of the period of time for which 
the interception is required to be maintained; (6) a complete state
ment concerning all previous applications known toO the applicant that 
havo been made involving any of the same persons, facilities, or places 
specified in the application; and (7) if the extension of an order is be
ing requested, a stat.ement. of the results thus far achieved from the 
interception, or a reasonable, explanation of the failure to Dbtain such 
results. The section specifically provides that the court may require 
still further testimony or additional documentary evidence in support 
of the application. 

The overriding purpose of this section is, of course, to meet the 
r.onstitutional standards set down by the Supreme Court primarily in 
Berger v. New Yorlc 26 and Katz v:Tlnited States.27 However, the de
tailed enunciation of the various requirements for drafting an appli
cation for an interception order also serves an administrative purpose; 
the section is a checklist. The applicant is forced to thoroughly con
sider what he is doing, where his authorit.y comes from, and what he 
expects to achieve. Once the applicant has thought the matter through 
thoroughly and stated it in his application, the court should not ordi
narily have need of any further testimony or documentation. Close 
observance of the requirements of the section is necessary to meet legal 
criteria for interception and will also facilital-e decisions by the court!'. 

It is also specifically provided in section 3101 (b) (1) t.hat an appli
cation made by a State official need only comply wit.h the requirements 
of this section in a substantial way. The focus of at.tention is directed 
to snbstantial compliance with constitutional standards. 

The Committee notes that the authority to intercept communi
cations under this subchapter is not limited t.o cOllversations be
tween a person named in the application for the order and other per
sons, An application can properly be made under subdivision (a) (3) 
of this section whether all 01' none of the persons involved in the of
rense are named. If one or morc of the persons involved is identifiable, 
but not all are, an application may also properly be made upon that 
basis, The applicant is undel' no requirement to discover as many aE' 
possible of the persons invoh'ed before making the application; h(
nerd onl" name a person in t.he application j£ he llas probable cause tc 
believe that the person named is involved in the commission of th£, 
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offense in relation to which the interception is contemplated. J...egally 
intercepted cOllversations of pel'SOIlS not named in tho application 
stand on the sallie footing as the legally intercepted conversatiolls of 
persons named in the application.28 

The government is required to list the llames of all persons as to 
whom there is probable cause to believe that they are engaged in the 
criminal activity under investigation and whose conversations it 
expects will be intercepted over the target telephone; merely to identify 
the principal target of the wiretap application is insufficient under 
such circumstances. In defining this requirement of the existing statute, 
the Supreme Court in U'l1ited States v. Donovan 29 went on to hold that 
the failure to meet this requirement did not warrant the remedy of 
suppression because the id(;lltification in an application for an order of 
interception of all those likely to be overhead in incriminating con
versations does not play a substantive role with respect to judicial 
authorization of intercept orders and thus does not impose a limitation 
on the use of intercept procedures. If the basic preconditions to judicial 
authorization are present--probable cause to believe that an individual 
is engaged in criminal activity, that particular communications con
cerning the offense will be obtained through interception, and that the 
target facilities are being used in connection with the specified criminal 
activity-then the fact that the judge was unaware that additional 
persons might be overhead engaging in criminal conversations does not 
make the interception unlawful because the application provided 
sufficient information to enable the court to determine that the statutory 
preconditions were satisfied. The Committee endorses the Court's inter
pretation in Donovan of both the need to list all known persons for 
whom the requisite probable cause exists and the holding that the fail
ure to list all known persons does not warrant suppression if the basic 
requirements for the appliration are otherwise met. 

SECTION 3103. ISSUANCE OF AN ORDER FOR INTERCEPITON 

1. In General 
This subsection reenacts the provisions of 18 U.S.C. 2518 (3), (4), 

(5), and (6). The section is concerned with: (1) the judicial findings 
that must be made to support issuance of an order for interception; 
(2) 'the content required to be present in the order; (3) the period of 
time during which interception is authorized; and (4) the periodic re
ports tliat must be made. 
2. Provisions of the Bill, a8 Reported 

Under subsection (n) of this section, in acting upon an application 
made under section 3102, a court may, as requested in the application 
or as found to be warranted by the court, issue an ex parte order au
thorizing or approving the interception of a private oral communica
tion within the geographic jurisdiction of the court, if it determines 
on the basis of the facts submitted by t.he appljcant that: (1) there is 
probable 'Cause to believe tha~ a person is committing, has committed, 
or is about to commit a particular offense set forth in section 3101; 

tAllnitfo.1 Rrat~. v. Kahn, 4111 U.R. 143 (197-4). 
·°429 U.S. 413 (1977). 
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(2) there is probable cause to believe that a particular communication 
concerning the offense will be obtained through such interception; 
(3) other investigative procedures were tried in the investigation and 
failed, or appeared unlikely to succeed or to be too dangerous; and (4) 
there is probable cause to believe that the facilities from which, or the 
place at which, the communication is to be intercepted are being used, 
or are about to be used, in connection with the commission of the 
offense, or are in the name of, or commonly used by a person who is 
committing, has committed, or is about to commit the offense. 

Subsection (b) requires that an order issued under this section 
specify, inter alia: (1) the identity, if known, of the person whose 
communication is to be intercepted; (2) the character and location of 
the facilities from which, or the place at- which the communication is 
to be intercepted; (3) a particular description of the kind of com
munication sought to be intercepted and a statement of the particular 
offense to which it relates; (4) the identity of the government agency 
authorized to intercept the communication and of the person authoriz
ing the application; and (5) the period of time during which the inter
ception is authorized, and whether the interception must automatically 
terminate when the described communication has been first obtained. 

Under subsection (c) of section 3103, the order may properly au
thorize or approve the interception of a private oral communication 
either for the period necessary to achieve the objectives of the authori
zation, or for thirty days, whichever is less. Extensions of time may be 
granted, upon application made under section 13102 (a), if findings are 
made in accordance with the provisions of subsection (n) of this sec
tion. The extension may lbe for the period necessary to achieve the 
objectives for which it was granted or for thirty days, whichever is less. 

Subsection (d) of this section autllOrizE's the court to require that 
periodic reports be furnished the court as to the progress made toward 
achievement of the authorized objective and the need for continued 
interception. 

The court authorization required under this section is constitution
any mandated, and the provislOns of section 3103 fulfill t.hat mandate. 
Carrying out a lawful interception order, however, will often require 
the cooperation of private partjes, such as communicntions carriers, 
landlords, and others. Accordingly, under section 3103(b) (2), author
ity is provided for courts to issue orders at the reqnest of the goyern
ment directed at such private parties to facilitatr the actual intercep
tion with provisions for the protection of the private parties lending 
assistance. Tlwse provisions are derived from 18 U.S.C. 2518 (4) with
out significant change. 

SECTION 3104. ASSISTANOE IN INTEROEPTION 

1. In, Gener'al 
This section carries forward the provisions of section 201 of Public 

Law 95-511, the Foreign Intelligence Surveillance Act of 1978. That 
section of the Act amended chapter 119 of title 18, the cnrrent law 
provision on electronic sUl'veillance, to authorize assistance in the exe
cution of authorized electronic surveillance from such groups as com
munication common carriers, landlords, and custodians. This section 
reiterates the provisions of that section of the Foreign Intelligence 
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Surveillance Act of 1978 with the sole c'hanges being those required to 
set the section forth in the Codc style. The reach and import of that 
section of the Act is intended to be unchanged. One provision, on com
pensation of those affording assistance, is taken from existing 18 
U.S.C. 2518 (4) prior to the. enactment of the Foreign Intelligence Sur
veillance Act of 1978. 
B. Prol'isioJ1s oj the Bill, as Rep01'ted 

Subsection (a) of section 3104 states that a law enforcement officer 
may request information, facilities, or technical assistance from a com
munication common carrier, landlord, custodian, or other person 'when 
snch a~'sistance is l:ecessary to intercept a private oral communication 
unobtrusively. The request may be made first, if the law enforeement 
officer is authorized to intercept a private oral communication or to 
conduct ele·trrnic surveillance, as that latter term is defined in the 
Foreign Intelrgence Surveillance Act of 1978; and, second, if the offi
cer provicles to (he person w]'o is requ(lst(ld to afforcl assistance an 
OJ~der directing snch assistance as provided in s(lction 3103 (b) (2), or a 
written certificate signed by an appropriate Justice Department or 
State prosecuting official stating that no warrant is necessary, stating 
that :l.ll statutory requirements have b(len met, and specifying; the as
sistance to be provided. Such written certificate is to specify the infor
mation, faciHi(ls, 01' /'cchnical ass;stan('e that is required and the period 
of time during which the assistance is to be )?rovicled. 

Subsection (b) states that nohyithstandmg any other law the per
son receiring a coPY of a COl1rt order or a certificate plIl'snant to 
snhsection (a) may 'pl'oYide the assistance required. The subsection 
goes on to provide that no canse of action is to lie in any court against 
any communication common carrier, landlord, custodian, 01' other 
1)<'1';"" f(ll' nrrvirlinn' I'f'SiftnnC(l flS specifircl in the order or certificate. 

Under subse'ction (c) the carrier or other person who provides the 
assistance is required to be compenf')ated at the prevailing rates for 
providing that asslstance. The compensation provision is taken directly 
from Clll'rent 18 U.S.C. 2!)18(4). 

Finally, snbsection (d) pl'ovid(ls that a communication common 
carrier, lanrUorcl, custodian, 01' other person proyided with a copy of 
a court order or a written certificate authorizing the affording of 
assistance is not to disclose the existence of the interception or surveil
lance 01' of a device utilized to accomn1ish the interception or S111'

veillance unless either required to do so by legal prOC(lSS 01' uutil prior 
notice has been given to the Attorney General or the Stat(l 01' local 
prosecutor who authorized the application for the orcler 01' who issued 
the ... \Titten certificate. 

SEOTION 3105. INTEROEPTION WITHOUT PRIOR AUTHORIZATION 

1. In General 
This section recognizNl two separate situations in which the usual 

procednl'e need not he followed with regard to the interception of 
private oral communIcations. 
B. Provisions of the Bill, as Reported 

Subsection (a) of section 3105 provides that, when a law enforce~ 
ment office!' engaged in the uuthorized interception of a pl'ivnte ornl 
communication intercepts a private oral communication that relates 
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to an offense other than one specified in the order and docs not also 
relate to an oIT0nse specified in the order, the aHol'l1ey for the govern
ment desiring to disclose or use its contents, or evidence derived from 
its contents, dming'testimony in an official proceec1in§?; may make a 
motion for an order approving such interception. TIns differs in a 
minor respect from current 18 U.S.C. 2517 (5) by making the matter 
one for determination on motion at the time the evidence is sought 
to be used rather than upon "application [to a judge] * * ::' as soon as 
practicable." Tlds change reflects the realities of the investigative 
process in analyzing and determining the significance of evidence and 
the orderly preparation of a case. At the same time, it carries forward 
the safeguard of judicial decision on the ultimate issue of whether the 
evidence was obtained in a lawful manner. An unrelated offense 
that is the subject of a motion under this subsection can be any 
offrnse and is not limitcd to thr oH'cnses set forth ill H('etion 3101. The 
motion is made to permit the disc10sme or use of its contents (or any 
derivative evidence) during testimony in an official proceeding. The 
cOUli is directed to enter an order in accordance with the motion if 
the court finds that the communication was othenvise intercepted in 
accordance with the provisions of this subchapter. 

Under subsection (b) of this section, notwithstanding any other 
provisiOII of the subchapter, a law enforcement officer is authorized to 
mtercept a pri vate oral communication without court order if he is 
specially designated to do so by the Attorney General, or by the prin
cIpal prosecuting attol'l1ey of a State 01' locality acting pmsnant to a 
statute of that State, and he reasonably determines that an emer
gency situation exists. 

The statute enumerates the type of emergency situations contem
plated. Existing hw reaches conspirat.orial activities threatening 
the national security or characteristic of an organized crime enter
prise which occur in a situation requiring that tIl(' interception be made 
before an 01'<101' of authorization can, with due diligenc(', be obtained. 
The Department of Justice has informed the Committee that. emer
gency authorizations h:wc been used infr0C]nently, and only then in 
situations that involve n, risk of death. Accordingly, the Committec has 
eliminated the vague and ('xpansivc terms "conspiratorial activities 
threatening the national security intercst" and "conspiratorial actjvi
ties characteristic of organized crime" :lllcl has rcplaced them with 
precise provisions permitting emergency wiretaps H the emergency sit
uation exists with respect to the three most serious national security 
offenses (sections 1101 (Treason), 1111 (Sabotage), and 1121 (Espion
age) or with respect to an offense that inyolves a risk of death. This 
limits the potential reach of the emergency provision to clear instances 
of danger to national security and to lire threatening situations. In any 
of the'3e situations, as with current Jaw, the section rrquires that 
grounds ror the issuance of an order must exist. UOl'eo\'cr, an applica
tion for an ord('}' must be made as soon as practicable and, in any ('vent, 
within forty-eight hours after the intercept.ion. 

The allowance made in suhsection (b) for emergency interceptiom: 
",yithon t C011l't orclpr fo1101YS provisions of 18 U.S.C. 2518 (7), amended 
as noted above. These nre extremely important provisions, applicable 
only lnder limited circumstances. It shonld be noted, however, that 
law ml',!orcement officers may not invoke the provisions of this section 
without special governmental designation. 
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SECTION 3100. RECORDS AND NOTICE OF INTERCEPTION 

1. In OeneTal 
This section regulates the keeping of records concerning the con

tents oJ: the private oral communications intercepted under this sub
chapter. Provision is also made for the serving of a notice of an inter
ception, under certain conditions, upon the parties to the intercepted 
commw tication. 
fj. Provi8ions of the Bill, as Reported 

Subs( etion (a) of this section provides that the contents of a private 
oral conmunication intercepted by any mea,ns authorized by law are, 
unless impracticable, to be recorded on a sound recording device in 
such rna nner as will protect the recording from editing or other altera
tion. As soon as practicable after the expiration of an order, the record
ing is to be delivered to the custocly of the court and sealed under its 
direction. The recording may not be destroyed for a period of ten 
years, aad then only by order of the court. A duplicate recording may 
be madE\ for use or disclosure to the extent that such use or disclosure 
is apprc priate to the proper performance of official duties. Old appli
cations and orders made or issued under this subchapter are also to be 
sealed by the court issuing the order, and to be placed in such cnstody 
as the C(lurt may direct. They may only be disclosed upon a showing of 
good callse. The applicatioils and orc}e1's also may not be destroyed 
for a period of tell years, and then only by order of the court. 

Subse~tion (b) of this section provides that, within n reasonable 
time, but not less than 90 days, after the termination of the period 
for which an interception is authorized by an order, or after the filing 
of an application that is subsequently denied for an order of approval 
under section 3105 (b), the court must order that a notice be served 
on the person named in the order or application, and on any other 
party to an intercepted private oral communication as t.he conrt may 
determine to be in the interest of justice. The notice is to include the 
fact and date of the issuance of the order or of the filing and denial 
of the application, the peJ'iod of the authorized, approved, or dis
approved interception, and the fact t.hat dul'ing the pedod a private 
ornl communication was or was not intercepted. However, upon ex 
parte showing of good cause to the court, the serving of the notice may 
be postponed. Subsection (b) provides further that, on motion of a 
person to whom notice has been served, the court may make available, 
for inspection by such person or his counsel, such port.ions of the 
contents of intercepted communications, evidence derived therefrom, 
applications, or orders, as thp conrt determines to be in the int.erest, 
of justice. It shonJ.cl be noted that an otherwise valid interception is 
not converted into an tmlawfnl interception subject to suppression 
when parties to overheard incriminating conversations fail to receive 
c1iscretio,mry notice of the intC'rception due to inad'VcrtC'l1cc.3o 

The f;rovisions of this section follow closely the provisions of 18 
U.S.C.2!)18(8) (a), (b), and (d), with only a few minor languago 
changes. Discretion is vested in the courts to delay the serving of 
a notice beyond ninety days, upon an ex parte showing, in ordei· to 
avoid any interference with an ongoing investigation, or for any other 
purpose deemed sufficient by the court. 

"" United States v. Donovan, supra note 29. 
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SECTION 3107. USE OF INFORl\IATION OBTAINED FROU AN INTERCEP1-'ION 

I. 111. GeneraZ 
This section governs the disclosure and the use that may be made 

of information obtained from an interception of a private oml com
munication, Hnd the suppression of evidence unlawfully obtained. 
f!3. P1'ovisions of the Bill, a.s Reported 

Under subsection (a) of section 3107, a law enforcement officer who, 
in accordancp, with the provisions of this subchapter, has obtained 
knowledge of the contents of a private oral communication, or evi
dence derived from such contents, is authorized to disclose or use such 
contents to the extent appropriate to tIle proper performance of his 
official duties. Furthermore, the subsection authorizes any person who. 
in accordance with the provisions of this subchapter, has received 
information concerning the contents of a private oral communication, 
or evidence derived from such contents, to disclose or use such con
tents while giving testimony under oath or affirmation in an official 
proceeding. 

Under section 3107(a) (1) an FBI agent who, during an authorizecl 
Iliterception of a communication, obtains infOY'mation concerning such 
things as a previously unreported cash flow to a person could turn over 
such information to Internal Revenue agents, whether civil or crim
inal, who could then use such information as appropriate to the dis
charge of their duties. Such u. disclosure by the FBI agent to IRS 
personnel is an example of what is intended to be encompassed by the 
phrase "appropriate to the proper performance of his official duties." 
Recipients of such information may also mn.ke appropriate intra
n.gency disclosurrs as reCJuirecl by the pr.rformanre of their duties, and 
could, additionally, under section 3107 (a) (2), publicly disclose the in
formation while giving testimony uncleI' oath at an omcial proceeding. 

In addition, under section 3107 (a) (3) it is provided that a privi
leged communication does not lose its privileged character if it is 
intercepted as part of a private oral communication either pursuant to 
the provisions of this subchapter or in violation of its provisions. 

Under subsection (b), the presence of the seal provided for by sec
tion 3106 (a), or a satisfactory explanation for tl1e absence of such 
sen.l, is a prerequisite to the use or disclosure of the contents of an 
intercepted private oral communication, or evidence derived from 
snch contents, in an official proceeding. 

Subsection (c) makes the giving of pretrial notice regarding' an 
interception to an "aggrieved person" a prerequisite if an eviden
tiary use of the interception is to be made. 

Subsection (d) of t.his section governs the suppression of evidence. 
An aggrieved person who is a party in a proceeding may move to 
snppresu the contents of an intercepted private oral communication. 
01' evidunce derived from such contents, on the ground that: (1) the 
communication was un]awfn]]y intercented; (2) the order of authori
mtion or anproval uncleI' which it was intercepted is insufficient on its 
face; or (3) the interception was not made in conformity with the 
or~lcr of authorization or approval. If the motion alleges that the. 
eVIdence sought to be suppressed has been derived from the contentE 
of an nnlawfully intercepted private oral communication, and if the 

51-508 0 - 80 - 66 
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aggrieved Uarson has not been served with notice of such an intercep
tion as provIded by section 3106 (b), the opponent of the allegation is 
to affirm or deny the occurrence of the alleged unlawful interception, 
but no such motion is to be considered by the court if the alleged lID
lawful interception took place more than five years before the event 
to which the evidence relates. 

It is required under subsection (d) that motions to suppress must 
be made prior to the official proceeding unless there was no opportunity 
to make the !;lotion 01' unless the agg1'leved person was not a ware of the 
grounds for th,' motion. 

Upon the filing of a motion by an aggrieved person, a court of com
petent jurisdiction may make available for inspection by the aggrieved 
person or his counsel such portions of the contents of an intercepted 
private oral communication, or evidence derived from such contents, as 
the court determines to be in the interest of j nstice. 

Subsection (d) also provides that, if the motion to suppress is 
granted, the contents of the intercepted communication, and evidence 
derived from such contents, may not be received in evidence in an 
official proceeding before a government agency of the United States, 
a State, or a locality. 

The various provisions of this section are essentially the same as 
'provisions found currently in 18 U.S.C. 2317(1), (2), (3), and (4); 
ll1 18 U.S.C. 2518 (9) and (10) (a) ; 31 and in 18 U.S.C. 3504:. 

The provision in subsection (a) allowing disclosure and nse 32 of the 
contents of communications intercepted under this subchapter "to the 
extent appropriate to the proper performance" of official chities should 
be given a reasonable broad construction. Proper performance of law 
enforcement duties includes the exchange of intelligence between Fed
eral agents and between a Federal agent and State 01' local l)olice 
officials. As pointed ont hI United States v. Oom,33 It would be irrational 
to hold that law enforcement agents engaged in authorized intercep
tions in aid of a narcotics trafficking investigation could not, upon 
hearing incidentnJ]y of plans for a bank robbery, act to thwart it.: bank 
robbery. Whether the c(lntents are of an unrelated interception, of an 
emergency interception, 01' of a regular interception pursuant to tho 
provisions of this subchapter, the uses made of t,he contents in the 
exercise of professional judgment should generally be accepted as ap
propriate in tIle performance of official duty. 

The last sentence in subsection (d) (1), unlike the other provisions 
of the section which have their origin in the Omnibus Crime Control 
and Safe Street Act of 1968, is based npon t.itle VII of the OI'gnnized 
Crime Control Act of 1970.34 Title VII was meant to govel'll snppres
sion hearings in respect to alleged electronic and mechanical sur
veillances that occurred prior to .Tune 19, 1968, the date after which 
the Omnibus Crime Control and Safe Street Act of 1968 controlled. 
Title VII of the 1970 Act was moant in part to codify the govern
ment's policy of responding to the merits of a motion to snppress by 
searching its records and disclosing the occurrence of an overhearing 

31 A provision presently In 18 U.S.C. 2518 (10) Ill). ~nahlinl? the /:o\'ermnent to appeal 
trom the grnntlng of n motion to suppress, Is conthlhed In this title In section 3724 (b). 

" "Disclosure !lnd usc" is Intended to have n brond mennln~. 
33 449 F.2rl 679 (10th Clr. 1(71). cert. denied, 406 U.f;' 034 (1072) . 
.. 18 U.S,t]. 3504 (0.). 
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upon the issue being raised by a defendunt,as a provision carried for
ward by part of the last sentence of subsection (d) (1). In its most 
impoliant aspect, however, title VII was designed to saye the crim
inal justice system the wasteful procedures attending motions to 
suppress evidence of a crime as having been derived from an unlaw
ful overhearing alleged to have taken place not only before the crime 
was even committ.ed, but more than five years before the crime.30 This 
provision, now appearing in section 3504(a) (3) of present title 18, is 
also continued in the last sentence of subsection (d) (1) .37 

SECTION 3108. REPORT OF INTERCEPTION 

1. In General 
This section requires certain reports to be made with respect to 

interceptions, not for the benefit of any individual, but entirely for 
governmental purposes. 
93. P'I'ovisiOn8 of the Bill, as Report'Jd 

Subsection (a) of section 3100 concerns judicial reports. ·Within 
thilty days after the expiration of the period of interception author
ized in an order 01' nfter the denial of an application for an order 
approvin¥ an interception, the court is required to report to the Ad
ministratIve Office of the United States Courts such information as 
to the fact that an order or extension was applied for; the identity of 
the law enforcement officer and the government agency making the 
application and the person authorizing the application; the offense 
specified in the application for the order or extension; and the period 
of interception authorized by the order. The Administrative Office 
of the United States Courts is authorized through the issuance of 
regulations to require that the report include any other related 
information. 

Subsection (b) concerns prosecutive reports. During January of 
each ycnr, the Attorney General, and the principal prosecuting attor
ney of a State or locality, is required to report to the Administrative 
Office of the United States Conrts snch information as that required 
by subsection (a) with respect to each applicat.ion for an order, or 
extension of an order, madc during the precelling calendar year; a 
general description of the interceptions made under such orders; the 
npproximnte number of persons whose communications were inter-

"" The ~eneral policy was announced h)' the Solicitor Gellprnl ill Noycmhpr 1 [lfHl ill a 
supplemental hrlef filed In th!' Supr!'me f'ol1rt in SaMpani V. Tlnite,/. Rtatcs. 3n2 F.2,1 825 
(2d Clr.). cert. denied, 38'5 U.S. 9'34 (1066). Th(l requirement lIf the statute Is pred
IcatNl, howenr. on ther!' hpln<: at len,t 'O'lle factul11 posHihl1ity that the aJ1!,<:pcl nnlnwfn\ 
overhenrlng coulll have tnlntpll tIle ~overnment'B evidence In the cnse. See In Re Dellinger, 
357 F. Supp, 940. 058-960 (N.D. Ill. 107m . 

.. See S. Rent. No. !l1-017. !l1st ConI! .. lr.t S,'"" .. pn. llll 02-70, lll5-140 (lOGO) ; H. Rept. 
No. !l1-1549. !lIst Cong., 2(1 Sess., pp. 34. 1i0-52. 80-83 (1070). 

'" The ren'alnin<: nrOVIS1()1l of title VIT. govprnin<: the df"cln"ure f"o the movant of the 
contentR of the communication al1!'~c'l to have heen Intercept",1 ltnlawflll1;v hefore .Tune 19, 
!fIBS, is H"hsnmpd h~· fhe rorljllcnt'o'l lu ~pct'on ::J107(cl) (ll) of the similar provision "~re
torore limited to post-June 10, 1068, proceedings, that nppears In section 2518(10) In) of 
the prcsent title 18. 
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cepted; and the approximate nature, amount, and cost of the man
power and other resources· used in making the interceptions. In ad
dition, the report. is to include such items as the number of arrests 
resulting from the interceptions, the number of trials resulting from 
the interceptions, the number of motions to snppress made with re
spect to the interceptions, and the number of convictions resulting 
from the interceptions. Any related information that the Admin is
trative Office or the United States Courts may by regulation require 
is also to be reported. 

Subsection (c) concerns Administrative Office reports. In April of 
each year, the Director of the Administrative Office of the United 
States Courts is directed to transmit to the Congress a complete report 
concerning the number of applications made for orders authorizing 
or approving the interception of private oral communications and the 
number of such ol'dersgranted or denied during the preceding cn,lendar 
year. The report is to include a summary and analysis of the data 
required to be filed with the Administrative Office under this section. 
It is provided in subsection (d) that the Director of the Adminis

trative Office of the United States Courts is authorized to issue regula
tions dealing with the contentllnd form of the reports required to be 
filed pursuant to subsection (a) and (b) of this section. 

These provisions are taken nearly intact from 18 U.S.C. 2519. In 
requiring that these various reports be macIe, a foundation is laid for 
future evaluation of the effects of this subchapter. The reports should 
serve to facilitate the making of any changes in the law that may be
come warranted but, in any event, to allow for a compreherlsive under
standing of the extent and value of authorized interceptions in Federal 
and State In;\\" t'nforcement.38 

SECTION 3100. DEFINITIONS FOR SUBCHAPTER A 

A number 0'f t.he terms employed in this subchapter are c1eflnecl in 
section 3109 by reference to definitions appearing elsewhere.39 

It should be noted that "private oral communication" is defmed in 
s('ction 1526 (f) of the Code to llwan "speech uttt'recl by a person ('x
hibiting an expectation, under circumstances l't'asonably j Ilstifying 
the expectation. that such speech is not subject to oyerhearing." The 
distinction milizecl in present law between wire and oral communica
tions is considered to have such minimal utility that the distinction 
is not maintainecl in this subchapter. 

a8 It should I>e noted that the Foreign Intelligence Surveillance Act of 1978 (P.L. 91.'-511) 
rppealen 18 U.S.C. 2'l11(1l)-the so·callerl nntionnl "e",'r'h- 'l'."'"'~'"r- ',"" ." •• ",1 
thnt nothing contained in this or other specified statutes limits the power of the President 
uncler the Constitution to take necessary steps to protect the nation by using electronic 
sun-eillnnce. It is clear from the legislative history of the disclaimer that it was not and 
never lJUrportNl to be a recognition of an Inlwrent power in. nr " ~r"nt r>f stnb,lor,- nower 
to the President to conduct national security e'ectronic snrveillance, but was merely a 
legislfltive statement that title III of the Omnibns Crime Control and Safe Streets Act 
of 1968 was not intenrl"'1 to deal with the subject. fIniterl States v. fIniterI Sta.tcs Distl'iot 
00lll·t. 407 U.S. 297 (1072). 

:J9 Section 1fJ26 of the Coile; 47 U.S.C. 153(h). 
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SUBCHAPTER B. CO:l\IPULSION Ol!' TEST.DIONY AFTER A CLA[lII OF SELF

JNCRnIlNATION 

(Sections 3111-3115) 

This subchapter carries forward the present law provisions of the 
Organized Crime Control Act of 1970/ Part V of title 18, dealing with 
tho compulsion of testimony aItcr a refusal to testii·y 011 the ground of 
self-incrimination, often l'eferrecl to as the, grunting of illlllluuity.2 
Only minor changes have been made in that enactment, and none of 
theso modifications arc sllbstantive, in nature. The COlllmittee speeifi
cally endorses the usc of sl1ch compnlf;ion of testimony in appropriate 
circuJllstances as a useful and necessary tool of law enforcem€nt. The 
C')llllllittec also notes that the HUpl'elllC Court has spe.cifically upheld 
tho const.itutionality of the cunent statute 3 upon which this subchap
ter is based. 

SEC1'ION 3111. COllIPULSION OF TESTIlIIONY AFTER REFUSAl, ON BASIS OF 

I'RIVIf,EGJ" AGAINST' SELF-INCRlllIIN,\TION 

I. In General 
Section 3111 provides that a person who asserts his privilege against 

self-incrimination in an official proceeding conducted undcr authority 
of It Federal court or grand jury, or a Federal agency, or of Congress 
or either House of Oongress, and who is ordered to testify or produco 
information in accordance with sections 3112, 311~j or 3114, may not 
I'c,fuse to obey the order on the basis of his privilege against self-in
crimination. The section further provides that no testimony or in
formation produced in compliance with the order, or any information 
directly or indirectly derived from the compelled testimony or pro
duction, may be used against the person so compelled in lL criminal 
cnse against him, except in a prosecution for perjury, :£alse swearing, 
or making a false statement in the course of the testimony or production 
compelleclllnder the order, or for otherwise failing to comply with the 
order. 
S. Present Federal Law 

18 U.S.C. 6002 contains substantially the same provisions as does 
section 3111. It provides that a witness who refuses to testify or pro-

I P.L. 1ll-452, 84 .<:ltat. 922. 
• 18 U.S.C. 6001-\1005. 
o Kastigal' Y. Uniter! State8, 406 U.S. 441 (1972); Rec also Lrfkowitz Y. Gunning/lOlIt, 

431 U.S. SOl (1!)77j. Thp Kastig(ll' decision and the current Rtatut(, have received. 
howe\'er, at the hands of some lower courts and COlllmentntorR. It more grlldglnlr Inter' 
pretatlon and Ilppllcatlon than nrc intended or nppro\'p!1 h)' tIJp Committee. Some of those 
prohlems arc dlscl1s~erl In Thornhurgh. Reconciling Bffecti ve Ferlcra/. Prosecution anr/. tile 
Fifth ,imelle/mpnt: "ai'imillal Collr/Wlf/," "7'110 ,,'ew 7'ol'lltro" or "a Raliollal .'lccollllllollrz· 
tion!". 67 .r. Crlm. L. & C. 155 (1976). 
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vide information on the basis of his privilege against self-incrimina
tion in a proceeding before or ancillary to a Federal court or grand 
jury, a Federal agency, or either House of Congress, or a committee, 
It subcommittee 01' joint c0)l11nitt.eeof Congress, IUld ,,'110 is ordered 
to testify or provide information, may not refuse to comply with the 
order on the lwsis of his privilC'ge against self-incrimination. In addi
tion, it provides that no testimony or information compelled under 
the order, or nny information directly or indirectly derived therefrom, 
may be used against the witness, except in a prosecution for perjury, 
giving a false statement, or otherwise failing to comply with the order. 
8. Provisions oj the Bill, as Rep01'ted 

Only minor changes in Clll'l'ent law arc effected by section 3111. 
TIle language '!under the authority of" is substitut.ed for "before or 
ancillary to" because the Committee believes that phrase to be broader 
and more encompassing of the proceedings to which the compUlsion of 
testimony proyision is intended to apply. Thus, e.g., sp('cific reference 
to committees of Congress can be eliminated in subparagraph (a) (3) 
of sedion 3111. 

"[C]ommitted in the course of the testimony or production" is 
added in subsection (b) (1) for the purpose of clarifying that the ex
ception to immunity from prosecution applies only to perjury or false 
st.atements committed in response to an order compelling testimony or 
the production of information, and not to such offenses previously 
commit·ted. This will avoid an ambiguity in the current law which 
has raised a basis for attacking its constitutionality on the ground that 
the exception can be interpreted ItS including perjury or false state
ments committed prior to the order compelling testim'ony or informa
tion.4 No clw.nge in the purpose or intent of the cnrrent law is 
contemplated by any other modification of the language contained 
in section 3111 from that set forth in 18 U.S.C. 6002. 

SEOTION 3112. OOURT OR GRAND JURy PROOEEDINGS 

1. In General 
Section 3112 sets out the procedures to be foUowed in applying for, 

and in the issuance of, an order described in seotion 3111 in relation 
to court and grand jury proceedings. Such an order is to be issued 
by the district court 'for the judicial district in which the proceeding 
is to take place, or is taking l)lace, upon the request of the United 
States Attorney for the district (approval of the Attorney General, 
the Deputy Attorney General, or ot a~y c1esi~nated Assistant At~or. 
ney GenCl'al having heen secUl'eel) lf, ll1 the Judgment of the Umted 
States Attorney, tIle testimony or information mlty he necessary to the 
public interest, aJ1(1 the witn('ss Jlas refllsec1 or is likely to refuse to 
testify or to proc1nce the information on the basis of a claim of a privi
lege against seH-incrimination. 
~. Present Federal Law 

18 U.S.C. 6003 contains substantially the same provisions as thosp 
included in section 3112 . 

• Tl1ls strnlnrrl Int~rnretntlnn WAS npproYNl In one ~nsp. In ,'r, T!I/Tflillgc,·. ~;;6 F. ~lInn. lfi3 
(C.]). Cnl. JOn). It ,,··ns rpipctecl In two nthpr pasp". United I'lfl/trs ". I! Ttc,·, ~·82 F.~(110)G 
(Oth Cir. 1f)'i~) : IIII'plication of tile TTllitrrl Rtlltr.q SCIII/te Selcct Oomllllttrc on I'1'r..q'llelltml 
OampaiOlt Acti.itics, '36'1 F. Supp. 1282 (D.C. 1973). 
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8. ProvisiollB of the Bill, as Reported 

Section 3112. 
Section 3113. 

The only significant change in language contained in section 3112 
is the sub"titlltion of tll(' "'orc! "sllbpol'JUlC(I" in :mbparagl'llph (a) 
instead of "called." The purposo OI this cllange is to more clearl}' 
conIorm section 3112 to the basic intent of current law and to limIt 
the type of pl'ocl'cc1ings in which the compulsion of testimony can be 
iuyoke.'cl to those in "'11ic11 a BlIbpoena may be issurd. In all othl'r re
sprcts section 3112 conforms in substa,nce and intent to 18 U.S.C. G003. 
DisC'J'(,tion or the comt is limited to vel'ifying that the ('ritrl'ja~ 1'e.'quirec1 
by subpal'l1gl'l1ph (u) have been met.5 The United States Attol'lley, 011ce 
appl'ond by a desiguatl'd ofIicial has bel'll obtained, is ginm fnll au
thority and cliscrl'tion to detl'1'mine if the tl'stimollV or information 
shoul(l ul' comprllec1 or if the witness is likely to af'sl'l't his privilege.'. 
,Yhilr approval of a. responsible ollicinl of the Department of ,Justice is 
required, no requirement is made us to the form of the approval or 
that it be in writing. The Committee intends that all application by 
the United States Attorney to the court setting forth that the statutory 
criteria have been met is to carry with it the presumption of admin
istrative regularity. 

RgC'l'ION :I 11:1. ADlInNIS'1'IL\'l'In~ PROCE1~DINGS 

1. In General 
Section 3113 establishes thG procedures to be followed in applying 

for, and in the issuance of, an ordel' described in section 3111 in 
proceedings befoI'e Federal agencies. Substantially, the procedures 
follow the same format as in section 3112 except that the agency in 
question issues the order compelling testimony or the production of 
information rather than a court. '1'he agency 111ay issue all order when 
in its' judgment thG testimony or information may be necessary to 
the public interest, and the witness has I'efused or is likely to refuse 
to testify or produce information. As in s,ection 3112, an order under 
section 3113 may issue only after approvLd by the Attorney General, 
Deputy Attorney General, or any designated Assistant Attorney 
General. 
13. Pre8ent Federal Law 

18 U.S.C. 6004: contains substrrntially the same provisions as does 
section 3113. Under section 6004, an agency, as defined in 18 U.S.C. 
6001 (1) (see section 3115, infra), may, with the approval of the 
Attorney General, iSSUG an order to compel the testimony of witnesses 
or the production of information when in its judgment the testimony 
or information may be necessary to the public interest, and t.he witness 
has refused or is likely to refuse to testiIY Ot' ]H'o\ride information on 
the basis of his privilegG against solf-incrimination. 
S. Provi8i0118 of the Bill, a8 Reported 

No significant change in C'111'rent law is C'ontemplah'd or intended 
by section 3113. The word "sllhpoenard" in section 3113(a) is sub
stituted for "called" in sect.ion fi004(a) only to conform the former 
to the substance of the CU1'1'ont statllt'o which limits t.he proceedings 
in 1"1"hi('11 testimonial ('ompnlsion can be inrokwl to thosr in which a 
witness may be slllllmoned to appear. 

G See fn j'e ](i/[}O, 484 F.2d 1215, 1219 (4th 'Cir, 1973). 
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Section 6004 provides for the approval of the Attorney General 
for the issuance of an order compelling the testimony of a witness 
or the production of information. This provision, read in the context 
of the differing language of 18 U.S.C. 6003 creates an ambiguity. If 
read in the light of the general rules on delegability, the Attorney 
General's authority under section 6004 can be delegated by him to 
n,ny other officer, employee, or agency of the Department of Justice 
pursuant to 28 n.s.c. 510.0 However, read in 7)al'i mate1'ia with section 
6003, it could be held to be n specific limitation precluding delegation. 
In order to conform the provisions of sections 3112 and 3113, both 
providl' for approval of orders compelling testimony by the ANorney 
General, the Dppllt.y Attorney General, or any designatpc1 Assi~t~nt 
Attornl'Y Gl'llPra1. As uuder current law, the intent of this provISIon 
is to limit thl'. dplegation of authority to approvl' such orders, in 
proceedings pursuant to both sections, to those officers. 

SECTION 3 114. CONGRF-SSION AI. PROCEEDUi(}S 

1. In General 
Section 3114 sets forth the procedures to be used for the issuance 

of an order compelling the testimony of witnesses or the production 
of information 111 proceedings under the authority of Congress or 
of either House of Congress. Such an order is to be issued by the 
district court for the judicial district in which the proceeding is to 
take place upon the request of a duly authorized representative of 
the House of Congress or the committee, subcommittee, or joint com
mittee under whose authority or before whom the proceeding is being 
conducted. In the case of a proceeding before a House of Congress, 
the request must be approved by an affirmative vote of a majority of 
its members present in that House. In the case of a corilmittee, a joint 
committee, or n, subcommittee, the request must be approved by an 
affirmative vote of two-thirds of the members of the fun committee. 
The section provides that the Attorney General must be served with 
n, notice of intent to request the order n,t least ten days prior to the 
application to the court. Upon application of the Attorney General, 
the Court is to defer issuance of the order for a period of twenty 
days from the natl' on which the application to the comf· is mac1e.7 

93. P1'esent Federal Law 
18 U.S.C. 6005 contains snhBtantial1y t.1H' same pl'oyisions as does 

section 3114. . 

3. Provisions of the Bill, as Rep01'ted 
No change in the substance o·f current law is contemplaterl or in

tended by section 3114. The word "subpoenaed" is substituted for 
the word "called" in section 6005 as was done in sections 2112 and 
3113. 

As in both sections 3112 and S113, and in the current general com
pulsion of testimony provisions,S it is intended that an order compel-

n DecemlJe,' 1968 GrancL JurI! v. Unitel! States, 4·20 F.2d 1201 (7th CIl'.). cert. llenlecl. 
~n7 U.S. 1021 (1970) ; Pellera! Pmlle Commission V. POl/ella. 35G F. ISupP. 21 (:-I.D. Ala. 
1973). 

1 A discussIon of this authority yestcrl In the Attorney Genprnl til defH I<SIlnncp of the 
order Is found In Llpplicatioll' oj United, ,cHates Sellate .'Iclert COII/mittcc 011 P"csiriclIfinl 
Oalllpainn Acti"itics. 361 F. SllPP. 1270, 1277-1278 (D,C. 197:). 

818 U.S.C. 600l-GOa5. 
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ling testimony can be issued prospectively, that is, before the witness 
has been callt'd to appear and before he has hn"oked his privileg0 
a,gainst self-incrimination. However, the oreler will not be effective 
until the witneHs has hlVoked his privilege 011 Fifth Amendment 
grounds and has bt't'll infornwd of the order by the officer presiding 
oyer the proceeding. 

SECTION 3115. DEFINITIONS FOR SUBCHAl'TER n 

I. In General 
Section 3115 (a) defines a list of the Federal agencies which are in

tended to be encompassed by the telm "agency of the United States" 
as used in sections 3111 (a) (2) and 3113. Substantially the list encom
passes the executive and mIlitary departments of the government, as 
defined in 5 U.S.C. 101-102, and the independent regulatory agencies. 

Section 3115 (b) provides that "court of the United States" includes 
the Superior Conrt, and the Conrtof AppooJs, IOf the District of Co
lumbia, and the United States Com-t of Military Appeals. 
13. Present Federdl Law 

18 U.S.C. 6001 contains a definition of terms used in the subsequent 
sections. of the general statute on compulsion of testimony. In addi~ion 
to defimng "agency of the United States" and "court of the Umted 
States:" the section also defines "other information" and "proceeding 
before an agency of the United States." 
3. Provisions of the Bill, as Reported 

Section 3115, as supplemented by the general definitions section of 
the Cocle,o does not make any substantive changes in the current stat
ute. Section 3115 (a) adds the National Credit Union Administration, 
the Commodities Futures Trading Commission and the United States 
Victim Oompt'nsation Board referred to in chapter 41 of the Code and 
created in titlo 28 of tho United States Code. Public Law 91-468, 
which e~tablished the National Credit Union Administration, author
ized that Administration to afford witnesses called before it immunity 
from prosecution. That Act did not require the Administration to 
E'cek approval from the Attorney General before granting immunity. 
Under the Code the authority of the Administration to grant use 
immunity is conformed to that of other agencies, including Attorney 
General approval, by its inclusion in the definition of an "agency of 
the United States," and by the repeal, in section 301 of this Act, of 
the immunity provisions of the Act creating the N aUonal Credit 
Union Administration.10 

"Court of the United States" is generally defined in section 111 of 
the Code, bnt does not include the Superior Com-t or the Court of Ap
peals of the District of Columbia, or the United States Court of Mili
tary ApPt'als, all of "which are inCluded in the definition in 18 U.S.C. 
G001 (4). The definition in section 3115 (b) fills the omission in order 
to provide for orders compelling testimony in court or grand jury 

o S~ctlon 111. 
10 That Act (12 U.S.C. 1784 (el l provided that the National Credit Union Administration 

eould issu~ "transactional" immunity instead of "use" Immunity. The type of immunity 
that an agency can grant has heen limited to "use" Immunity under this subchapter to ayoiel 
on anomnlous situation. 
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proceedings before those courts. As under current law, an order com
pelling the testimony of witnesses or the production of information 
III proceedinb'l'S befOl~e those courts, as in aU othel: courts, may issue only 
from the District Court for the judicial district in which the proceed
ing is to take place. 

The definition of "other info-rmatioll" 11 is not l'equired in view of the 
absence of that term in sectiOll 3111 et seq., which sllbstitutes therefor 
the phmse, "record, document, or other object." That phrase is in
tended to be synonymous with the term "other information" as defined 
in 18U.S.C. 6001(2). 

"Proceeding before an agency of the United States" is defined in 18 
U.S.C. 6001(3). Since the term "official proceeding" is defined in sec
tion 111 of the Code, further definition in section 3115 is not required. 
The absence of authority to issue subpoenas as an element of the defini
tion of "official proceeding" is accounted for by substituting the word, 
"subpoenaed" instead of "called" in sections 3112 through 3114·, thus 
conforming the provisions of this subchapter to the intent of 18 U.S.C. 
sections 6003 through 6005. 

SUBOHAPTER o. PROTEOTION OF WITNESSES 

(Sections 3121-3123) 

This subchapter codifies the provisions on relocation of witnesses 
enacted as title V of the Organized Crime Control Act of 1970. That 
title was not enacted as part or title 18 and presently appears in head
note fashion in chapter 223 of title 18 just preceding 18 U.S.C. 3481. 
The Committee has included this subchapter to bring the provisions 
of title V of the 1070 Act into the title 18 chapter dealing; wiJ-h 
ancillary invl~stigativo authority where it logically belongs. The sub
clutpter continues the basic tJleory behind htle V of the Organized 
Crime Control Act of 1D70-insnring'that witnesses ill orranized crime 
cases are produced alive and unintimidated before grand juries ancl at 
trial. The Committee endorses thr, statement on title V that. appeared 
in the Senate RepOI-L on S. 30, the Senate bill which bpcame the 
Organized Crime C<mtl'ol Aet of 1970/ as follows: 2 

Each step in the evidence gathering process . .. moves 
toward the production of live testimony, testimony that is 
necessary to bring criminal sanctions into play in the fight 
against organized crime. Criminal sanctions, in short, do not 
enforce themselves. Ohtaining testimony, 11Owever, is only 
part of the problem. The Attorney General testified in 1965 
that even after cases 1111.0 been developed, jot was necessary to 
forego prosPclltion 11l1ndreds or t.imes becallse key wit.nesses 
would not testify for fear of being mnrdorec1. Tampering 
with witnesses is one of organized crime's most effect.ive 

u 18 U.S.C. 600112). 
1 P.L. 91-4r.2, 84 Stnt. 933. 
"S. Rept. 91-617. 91st Cong .• bt Bees. (1969) pp.59-60. 
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counter weapons. Indeed, the Attorney General indicated 
that such fear was not unjustified; he testified that the De
partment, in its organized crime program, lost more than 25 
informants between 1961 and 1965. It was in this context, 
therefore, that the President's Crime Commission tragically 
concluded: 

No jurisdiction has made adequate provision for pro
tecting witnesses in organized crime cases from reprisal. 
In a few instances where guards are provided, resources 
require their withdrawal shortly after the particular trial 
terminates. On a case-to-case basis, governments have 
helped witnesses find jobs in other sections of the coun
try or have even helped t.hem to emigrate. The difficulty 
of obtaining witnesses because of the fear of reprisal 
could be countered somewhat if govemments ]lad estab
lished systems for protecting cooperative witnesses. 

The Federal Government should establish residential 
facilities for the protection of witnesses desiring such 
assistance during the pendency of organized crime.litiga
tion. 

After trial, the witness should be permitted to remain 
at the facility so long as he needs to be protected. 

The Committee has concluded that seven years oJ experience with 
witness protection under the 1970 act has amply proven both the. 
necessity and utility of such provisions. It is a recognized fact that 
testifying in organized crime or narcotics cases involves a real danger 
of violent retaliation. Protection by means of relocation to a safe 
environment is often necessary in such cases. Indeed, the ability to 
offer protection to witnesses is virtually an absolute requirement to an 
effective campaign against organized crime. In add~tion, the Com
mittee has concluded that in appropriate situations protection should 
be provided in cases that do not involve organized crime activity but 
do involve serious criminal violations and a very real presence of 
dan~er to witnesses and informants. 

The Committee has conclllded that the lang-ua.ge llsed in title V 
of the 1970 Act may bc inadequate to dcscribe what is neccsmry to 
effectivcly rclocate endangered witnesses and to ensnre thcir security. 
Under the current lang"nage of title V to lwo,ric1e "pratectecl housing 
facilities and to otherwise offer to provide for the health, safety, ancl 
weHare of witncsses," the Attorney G<'neral has been called upon to 
develop special procedures and techniques of protection and relocation. 
Thcse techniClues and procedures arc given grcater statutory recog
nition in section 3121 of this bill. The Committec, however, believes 
thaI; s<'tting out these technirrues and procedlll'es in the Code is not a 
new grant of u,uthority, but is rather a rccognitjon of the current pro
gram and a reaffirmation that these techniques and procedures are 
fnl1y justified and well wHhin tl1(l contemplntion of title V of the 
1970 Act. 

SEOTION :1121. wrrNEss RELOCATION AND PROTECTION 

Section 3121 (a) continues the current law authority of the Attorney 
General to provide protection and secnrity by meit1ls of relocation 
for witnesses and their immediate families in proceedings brought 
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against persons involved in criminal activity. Several changes have 
been made. 

First, under current law the protection may be offered :vhere the 
proceedings have been instituted against a person alleged to have 
participated in an "oro'anized crime activity". The Committee feels 
that tlie term "organized crime activity" is, on the one hand, too vag~10 
hI that it fails to give sufficient guidance to the Attorney General 111 

the implementation of this statute, and is, on the other hanel, too 
limiting of the Attorney General's authority to afford protection whe:'e 
it is otherwise warranted. Accordingly, the Committee has substI
tuted a more precise term, Under section 3121, witness protection may 
be provided in "an official proceeding where the Attorney General 
determines that, .. " an offense described in section 1323 (Tampering 
with a ,Vitness, Victim, or an Informant) or 1324 (Retaliating 
against a Witness 01' an Informant) is likely to be committed. 

The reference to sections 1323 and 1324 insures completeness of 
coverage. Clearly, the offenses set forth in those sections are precisely 
the type of conduct against which this subchapter seeks to afford 
protection for witnesses, potential witnesses, victims, and their im
mediate families. The Committee intends Iby reference to these two 
sections to describe the general kind of concluct "which mnst be pro
tected against. There is no intention to limit the availability of pro
tection to the threat that these specific Fecleral offenses will he com
mitteel. Rathel', it is the intent of the Committee that the .A ttorney 
General be free to afford whatever protection is necessary in any case 
in which he believes the conduct described in those offenses is likely 
to occur. In aeldition, th€'re is no intent to limit protection to Federal 
offenses. The Attorney General can order protection of State witnesses 
on a reimbursable basis. Similarly there is no intent to restrict protec
tion to organized crime activities. First the definition of "racketeering
activity" in current law 3 and in the reportecl bm 4 is quite broacl anel 
encompasses a number of State offenses. Second, there is no reason 
to deny protection to a witness who is in danger of retaliation, simply 
because the nexus between the offense and organized criminal activity 
is lacking. For instance, a rape victim fearing retaliation :from her 
assailant mav not be willing' to testify unless relocation 01' protrction 
is made available. That a further assault will subiect the attacker to 
furth"r prosecution is cold comfort in such a sitmition. Prot€'ction or 
relocation should ,be available in such a circnmstance. Extending wit
ness protection in this manner should not create a bUl'drll on the 
Department or the witness r€',location program, first, because any 
State victims are to be protected on a reimbursable basis by the State, 
and, srconc1, because the Attorney General retains discretion as to any 
individual victim being afforded i)l'otection. . 

Second, the Committee has snhstitnted the term "official proceed
ing," which is clefinecl in section 111, for the current law term "leO'al 
proceedings." This change is intended to make the generally defi;ed 
Code term applirahle to this statute and is in no way intended to 
limit. tho rrnrh of the current langnage. Tn part.irular. t'he Committee 
mtends t,hat the statute remain applicable in civil and administrative 
proceerlings, where warranteel, as well as in criminal proceedings. The 

318 U.S.C. 1961(b). 
• 'Sectlon 1807(f). 
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tenn "official proceeding" is intended to achieve this result. In addi
tion the ''lord "involving" is used instead of the more iimited word 
"instituted': to make it clear that relocation is possible prior to formal 
charges being brought against a specific defendant.. The definition of 
"official proceeding" wonld indicate the same result. 

Third: relocation and protection may be offered not only to the 
witnesf: or a potential witness and to the immediate family of such 
witness but "to a person otherwise closely associated" with the wit
ness. Experience has shown that the danger of retaliation is not always 
confined solely to the witness and his immediate family. Protection 
has to be afforded occasionally to the fiance of a witness, to children of 
the fiance, and to others closely associated with the witness. The phrase 
"a person otherwise closely ilssociated" is inten<led to recognize this 
need. The standard that must be applied before protection and re
location will be afforded to a family member or a person closely 
associated with the witness is that such person may also be endangered. 

Section 3121 (b) is new and spells out in more detail the protective 
measures that the Attorney General may take to ensure witness pro
tection or relocation. The general concept is that protection of the wit
ness will be achieved either through relocation and the establish 
ment of a neY,' identity or through whatever means the Attorney 
General deems necessary and adequate short of relocation. This can 
mean as little as putting someone in a motel outside of town until the 
trial is over, 01' it could include the full panoply of procedures listed 
in section 3121 (b). 

The procedures developed by the Attorney General to implement 
section 3121 (b) must be designed to protect the health, safety, and 
welfare of the person to be protected from bodily danger. The At
torney General is afforded wide latitude in taking any action he 
deems necp.ssary to achieve this result, and he can continue such 
action for so long as, in his judgment, the danger continues. To guide 
the exercise of his discretion, the Committee has outlined six meas
ures that may be involved in any relocation. The list in section 3121 
(b), however, is not intended to be all-incl usive and for the most 
part reflects procedures already developed to implement t,hp, Cllrrp,nt. 
statute. 

F1irst, the Attorney General is authoriz~d to provide suitable official 
documents to enable the person relocated 01' protected to establish a 
new identity without having to reveal his prior identity. Such docu
mentation may include such items as birth certificates, dl'iYers licenses, 
social security cards, military records, school ],ecords, medical records, 
[lnd the like. It is expected that new names wil1. in most instances, be 
legitimized ultimately by court approved name changes. The Commit
tee is a,Yare of the cooperation afforded to the existing program by 
many Federal, State, and local governmental agencies in this regard 
and urges that such cooperation and assistance be maintained in the 
future. 

Second, the Attorney General is anthori7:('d to provide housing 
for tIl(' protC'cted or rC'locatC'd persons aud, third. for transnortation of 
nC']'Son8 nnd property to the new rC'sidC'uce. In this l'C'gal'cl thC' Attorney 
G('ueral may assist in the selection and location of a nC'w l'esidence and 
tIl(' paYl11('nt of moying ('xpenses, and may l'C'nc1('1' SHch ot11('l' nssistance 
ns may he ll('CC'SSal'y to effect the relocation. 
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Fourth, the Attorney General is granted authority to provide a 
tax free subsistence payment in a sum to be established by him in 
reguIations. This provision is in recognition of the need to provide 
funds for living expenses to a witness and his family who are sud
denly removed from their existing life and employment. The sub
sistence amount and length of payment , .. ill vary from witness to 
witness, but it is not intended that it be paid for a great length of 
time. It is a stop-gap measure until the relocated family can become 
established and self-sufficient. There is no requirement that the 
Attorney General continue such payments beyond the length of time 
he deems su:l1icient in the individual case for the relocated ,,·itness 
to be able to fully support himself, This payment is in no way to 
bo a substitute welfare system. In this regard, the Committee notes 
with approval the existing Department of Justice efforts to limit 
the duration of such payments. This payment is also not intended 
to relieve the investigative agencies of any authority or responsibility 
that they may h'wo to pay informants from time t.o t.ime. 

Fifth, the Attorney General is authorized to assist the person 
relocated in procuring employment. Here the obligation is to assist 
in finding job opportunities; however, the primary obligation in find
ing new employment rests with the relocated witness. Accordingly, 
there is no guarantee of a job contemplated and the responsibility 
does not hold for finding future employment in later years. 

Sixth, the Attorney General is authorized, in his discretion, to re
fuse to disclose to anyone tire ident;ity, location, or any other matter or 
In concerning the person relocated 01' protected 01' the program. Obvi
ously, the success of a witness protection and relocation program de
penCis on assured security as to its detai1s. There is no point in relo
cating a witnes£ "with a new identity if that identity will be made 
public. In exercising his discretion to maintain the secrecy of the pro
gram, the Attorney General is to be guided by certain factors. These 
are the danger to the life and safety of the person relocated or pro
tected, the security of the progmm itself, and the benefit that would 
accrue from such disclosure to the public or to the person seeking the 
disclosure.5 

Subsection (c) was added in the form of a floor amendment to S. 
1437 in the 95th Congress by Senator Huddleston. The Committee 
has retained this amendment in the reported bill. It deals with the 
occasional but vexing problem of a citizen who has a civil cause of 
action against a protected person who is stymied in his efforts tn 
litigate because he cannort learn the new identity or "whereaboUits of 
tho potential ddendant. Under subsection (b) (6) disclosure of such 
information for the purpose of serving process would generally be 
forbidden. It is not the intent of the witness relocation and protec
tion program to deprive otherwise innocent persons of their right 
to Jitigate civil claims for damages: however, a balance must be 
struck to ensure protection of the witness. Subsection (c) seeks to 
strike such a bahince. It authorizes the Attorney General to accept 
the service of process on a protected person named as a defendant in 
a civil cause of action ensuing prior to the person's relocation. The 
Attorney General is required to make reasonable efforts to serve a 
copy of the process on the relocated person at his last known address. 

"As rlrafted sectlnn S121(b) (6) should be rearl as a Rtatnte nermittln" tIle rlenlal of 
Information under [j U.S.C. 552 (b) IS), as amended, of tbe Freedom of Information Act. 
Other exemptions under that Act rna) apply as well. 
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If a judgment is entered ap:ainst the relocated person the Attorney 
General must determine if the person has made reasonable efforts to 
comply wIth the provisions of the judgment, and, if the person CUll 

still hE' located, the Attorney General is required to take afiirmatin>, 
steps to urge compliance by the protected person with the judgment. 
If the Attorney General determines that the person has failed to 
make reasonable efforts to comply with the judgment, he is granted 
discretion to reveal to the plaintiff, after giving appropriate weight 
to the danger to the protected person that will be caused, the identIty 
and location of the person. Such disclosure to the plaintiff must be 
made upon the express condition that the plaintiff will not use that 
information for any purpose other than for disclosures that are essen
tial for recovery under the judgment. Finally, the subsection provides 
that any disclosure or nondisclosure of the identity or location of 
the protected person by the Attorney General is not to subject the 
government to liability in any action based on the consequences of 
such disclosure. 

SEc'rION :1l22. REIlII13URSKlIIENT OF EXPENSES 

This section continues the existing authority of the Attorney General 
to provide transportation, housing, subsistence, or other assistance for 
a witness or other person pursuant to section 3121 to State or local 
governments conditioned, in his discretion, upon reimbmsement of all 
or par!; of the costs in vol \Ted. 

SI~C'l'lON a 12:1. nm·'IXl'!'IOXS Imn SUBCHAPTER C 

There nre two definitions set forth in subchapter C. One, "racketeer
ing activity," has already been discussed. The other, "government," is 
defined to make it clear tl1at the term includes both a State and local 
government as well as the Federal government.. This definition con
EOI'rns to that contained in cnrrent law. 

SUBCHAPTER D.-PAYlIIENT 01' nEWARDS 

(Section 3131) 

Presel1t Federal Law 
CUl'I'ent title 18 provides for the offering and paying of rewarlls 

for the apprehension of oil'en<1el's nnder two separate statutes. 18 U.S.C. 
30im is a geneml statute perlllitting the Attorney General to offer n 
$25,000 reward for the capt1lre of It person charged with any Federal 
01' State felony and It like nmollllt for information leading to such 
person's arrest. 18 U.S.C. 1751, the statute dealing with Presidential 
nssflssination. kidnapping, :mcl nRS1l1llt, hilS in subsection (g) It provi
sion authorizing the Attorney Gcner:tl to pay an amount up to $100,000 
fOI' information and services concerning a violation of that section. 



Section 3131. 1044 

SEC']'ION 3131. REW ARns FOR APPREHENDINO OFFFlNOERS 

Althongh rewards for assistnnce in npprehendill~ offenders nrc 
apparently rarely nsed,1 the Committcc has concluded that they can 
serve a useful funct.ion in nidin~ Jaw cnforcemcnt cfforts. This cnn 
be cspecia]]y true in highly publicized cases where an casily identi 
nahlc person is n Tug-Hive fl'om justice. . 

Section 3131 is an nmalgam of the provisions of 18 U.S.c. 1751 
and 305!). The Committ.ee de.cidec1 that it was alloll1alons to have two 
separate reward sections in the Code, one dealing with all felonies and 
the second concerning one specific felony. The Committ('(~ has chosen 
the higllCl' fignre of $100,000, now contained ill the specific statute, 18 
U.S.C. 1751, as the applicable maximum :fol' rewards ill all cases. 
This higher snm was chosen in recognition of tIle personal clanger 
that must occasionn.lly be risked when a cjt,i/ICn comes fOl'ward to 
identify a wanted criminal. The sl1m of $100,000 is, of conrse, a maxi
mum and thus ",·m enable the Attorney Genern.l to choose an appro
priate amollnt up to the maximum depending 011 the l1atnre of the 
offense and thc offender. 

As is the case under 18 U.S.C. 3 o I)!) , the Attorney Geneml is 
authorized to offer a reward if the offense n.rises nnder 'State as well 
as Federal law. Although Fedeml rewards in Stn.te cases ,,,ill be ml'e 
occurrences, the Committee feels that the authority to offer such 
rewards should exist Tor the infreqncnt case where one is warranted, 
and as an expression OT a major goal or all Fedcl'fil criminal Jaw-tho 
affording of assistance to State officials in Jaw enforcement matters. 

The section sets out the basis TOI' the offering of the reward with 
more specificity than cIoes current law. For instance, 18 U.S.C. 1751 
refers to rewards for information and services concerning a violation 
of the section and 18 U.S.C. 305!) permits t.he offering of rewards fnr 
the capture of a wanted person or for information leading to such 
person's arrest. Section :3131 combines both these approaches by pel'
mitting rewards for the captllre of an offender as we]] as for informa
tion leading to his arrest and conviction. The latter phrase would 
permit a reward to be paid to It citizen who carne forward with 
information after the initin.l aI'l'cst of the offender which conld bo 
used at the subsequent trhll. This latter coverage, while arguably 
present under current 18 U.S.C. 171>1, is clearly not possible uncleI' 
18 U.S.C. 3059. 

The Committee intends that. t.he phrase "the Attorney General ml1y 
offer and pay" be interpreted to permit, the payment in appropriate 
cases of a reward after It citizen has acted to assist Jaw enforcement. 
even though no offer was made in advance. 

The provision of 18 U.S.C. 1751 thn.t. bars payment of a reward to a 
public servant who gave informat.ion or participated in the appre
hension of a wanted person while engaging in the performn.nce of 
his official duties has been inclnded in section R131. The purpose 
of such rewards is to enconrage the citizenry in the exercise of their 
duties as citizens for whicll no other compensation is prdcI; it is not 
intended as a bonus to public servants for performing their duties. 

1 The f'ommittee ha~ heen informed tlHtt the InRt time !L rewnrrl waR ~l1thorlzp(1 uncleI' 18 
U.R.C. HOlm wnR In 111111 whpn A ttornpy OPIlPTnl T\pnllPdy 8uthorl7.prl n $10.0no Trwnrrl "for 
Information Icn!1lnA' to th~ nrrPRt or rom'lrtton of anyone for vlolntlng nny federnl Btatut~ 
In nny nctunl. attempted. or plnnncrl hljncklng of nlrcrllft." 
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The Committee has also retained the provIsIOn contained in 18 
U.S.C. 305V providing for payments of all or purt of the reward 
even if the person being apprehended is killed during the arrest. 
The purpose of the reward may well be fully accomplished by the 
providing of information that led to the attempted arrest. 

The Committee has also authorized various investigatory agencies 
to offer rewards for services :lIlcl information that assist in the detec
tion or investigation of an offense or in the apprehension of an 
oficnder.2 The rewards to be offered by those agencies will be much 
smaller in size and will genemlly be in the form of payments to 
['egular underworld informants, contacts, and the like. Such expendi
tures arc a neccssary and hnpOl'tnnt method of conducting an efficient 
program of Jaw enforcement. Such payments, both in size, frequency, 
and purpose, are totally distinct from the rewards that can be 
offered and paid under section 3131. 

" Subchapter B of chnpter 30. 

51-508 0 - 80 - 67 
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CHA1'TER 32.-RENDITION AND EXTRADrrroN 

Chapter 32 consists of two subchapters. The first subchapter con
cerns rendition of fugitives, and it essentially reenacts current law. 
The second subchapter sets forth the procedure applicable in extradi
tion cases. The laws pertaining to extradition are substantially 
changed in an effort to streamline ann clarify extradition procedure. 

SUBCHAPl'ER A.-RENDITION 

I. In General 
(Sections 3201-3203) 

This subchapter deals with the subject of rendition-covering the 
obtaining of custody ·for trial of a person incarcerated by a different 
jurisdiction and the arrest and return of a fugitive. Section 3201 re
enacts the provisions of Public Law 91-538, the Interstate Agreement· 
on Detainers, with certain modifications which will be highlighted. 
Section 3202 reenacts the basic existing Federal law on the procedure 
for returning a fugitive from the State where he is found to the State 
from which he fled. Section 3203 brings forward definitional material 
and certain general provisions. 
~. Present Federal Law 

The Interstate Agreement on Detainers is designed to facilitate the 
securing of defendants incarcerated in other jurisdictions for pur
poses of prosecution. It also enables defendants incarcerated in one 
jurisdiction to compel prompt disposition of State charges pending 
against them in other jurisdictions. Advance Congressional consent 
was given the States to enter into this type of agreement by the Act 
of June 6, 1934.1 The purpose of the Interstate Agreement on Detain
ers, when enacted by Congress in 1970, was to make the United States 
a party so that States could obtain Federal prisoners. The District of 
Columbia also desired to become a party to the Agreement.2 

At the present time 45 States, not including the Federal Government 
or the District of Columbia, have become parties to the Agreement. 
This subchapter reasserts the commitment of t11e Congress to the pur
poses of the Agreement. 

14 u.s.c. 112(a) (44 Stat. 009). . 
• H. Rept. 01-1018. 01st Cong .. 2d SCSB. (1970) ; S. Rept. 91-1356, 91st Cong .. 2d Sess. 

(1070l. 

(1047) 
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SEOTION 3201. INTERSTATE AGREElIIENT ON DETAINERS 

Subsection (a) of section 3201, which is the enabling act of the 
Ao-reement and which is currently set forth ill section 2 of Pnblic Law 
91':.538, has been amended to express the intent of the Oongress by pro
viding that the Federal Government is a full participant in the Agree
ment only hl the capacity of a "sending state." 3 Federal prosecution 
authorities and all Federal defendants have always had and continue 
to have recotll'se to a speedy trial in a Fecleral court plll'snant to 28 
U.S.O. 2211 ( c) (5), the Federal writ of habeas C01'PU8 ael p1'osequen
dum. The Oommittee does not intend, nor docs it believe that the Oon
gress in enacting the Agreement in 1970 intendeel, to limit the scope 
and applicability of that writ. 

Unlike the existing Federal statute, however, the State stat.utes do 
not provide a writ of habeas corpus ad prosequendum with nationwide 
territorial effect beyond the boundaries of the issuillg State. Oonse
liuently, sinco tho Agreement is only effective between member States, 
the Federal Government, at the urging of the Council of State Gov
ernments, became a member State so that the other member States 
might use the Agreement to reach Federal prisoners against whom 
State detainers have been lodged who arc incarcerated outside the 
lodging State's territorial boundaries, and to permit Federal prisoners 
to compel prompt disposition of pending State charges. 

Amendment of the enabling act is necessary to overcome recent Fed
el'al case law that. holds that the Agreement exclusively 'controls pro
cedures for the transfer of a State prisolle.r to, and prosec.ution by, the 
United States once a detainer has been filed, not.withstanding the fact 
that the transfer was in 'Obedience to 'a writ of habeas C01'PU8 ad pro
sequendwJ'b lmcler 28 U.S. O. 2241.4 

Subsection (b) reenacts verbllitim the Interstate Agreement on De
tainers, Public Law 91-538. 

SEOTION 3202. RENDITION OF A FUGITIVE 

Section 3202 reenacts without significant change the provisions of 
18 U.S.O. 3182. This section sets forth the measures to be taken by one 
State in demanding the delivery of a fugitive from justice from an
other State and the obligations of Ole State in which the fugitive is 
fOlmd upon the receipt of such a demand. The Constitution pl'Ovides 
that: "A person charged in any State with treason, felony, or othel· 
crime, who shall flee- from justice, and be found in allother State, shall 
on demand of the executive authority of the State fl'om which he fled, 
be delivered up to be removed to the State having jurisdiction of tho 
crime." u This provision has been held not to be self-executing and 
accordingly requires legislation ill the form presently enacted as 18 
U.S.O. 3182 and carried forward by section 3202. Prototype legisla-

• The right to amcm'! the Agreemcnt was speclflcally reserve!1 In section 7 of the Intcr
state Agr~em~nt on l)pta!ners Act (Public I,ow !Jl-fi38). The hIstory of the Agrcement 
Indicates tlmt thc sole mpfhorl of nmcnrlnlPnt IR b~' n lImltln~ stntl'ment In the cnnhllng 
net. Sec Summary of lIfcptlng on the Agreemcnt on Detnlners, The Connell ot Stnte 
Governments, R~ptemher Illllfl. p. 3. 

• United ,"ta.teR ". Maul·o. 480 U.S. 340 (197R). 
"Art. IV. section 2. clause 2. It has been heW that the Constitution forblrls thc courts 

of thc asylum Stlltc from inQuirin~ into the basis of the dcmanding State's determination 
of the ac1equary of the charge. "lliohiuan v. Doran, 439 U.S. 282 (1!J78). 
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tion has been held constitutionallv valid.a Rendition to or from terri
tories of the United States has "been held valid under this section 
although the Oonstitution is silent on that matte.r.7 

Section 3202 uses the term "crime" instead of the phrase "treason, 
felony, or other crime" which appears in 18 U.S.C. 3182 and which is 
taken fl'Om the Constitution. The term "crime" as defined in section 
111 is bl'oad enough to cover the reach of existing law. As defined, 
t.he term "crime" includes a misdemeanor. The current statute has 
boon held ·applicable to misdemeaJlors,8 even those punishable only 
by a fine. 9 The Committee believes that tIllS interpretation should be 
continued, and using the term "crime" reaches that result. 

The general definition of "state" in section 111 also includes terri
tories and districts, thereby elinllnating the necessity of specifying 
them as does 18 U.S.C. 3182. 

The last sentence of section 3202, concerning the transportation of 
It fugitive by the agent or the demanding State, reenacts 18 U.S.C. 
3194. 

SECTION 3203. GENERA:t. PROVISIONS FOR SUBOHAPTER A 

This section carries forward the definitions and general provisions 
applicable to the Interstate Agreement on Detainers from current law. 
Subsections (a) (1) and (b) have been changed to reflect the fact that 
the Mayor of the District of Columbia, rather than the Commissioner, 
is now the responsible officer under the Agreement. 

SUBCHAPTER B. EXTRADITION 

(Section 3211-3217) 

I. In General 
Extradition is the term used in international law to express the 

means by which a fugitive wanted in one jurisdiction is returned from 
anothel'.1 Extraclict.ion, as used in tIllS subchapter, refers exclusively to 
tho surrender of fugitives by the United States to sovereign foreign 
countries and by foreign countries to tho United States. This legisla
tion, as does current 1aw, re1ates primarily to requests made to the 
United States by foreign governments. 

The basic purpose of entering into an extradition treaty is to fore
c10se the possible use of a country's border as a refuge from prosecution 
or punishment. Toward that end, it has been the policy of this coun-

• nn/,eI·t. v. Rem1/, 116 u.s. flO (lR85), 
7 ('1I1Iill[1 ' •• /fper. 11l!'i (,,,,In. fiOll. :11 lll'.2d 314 (1957). 
8 Ex pal·te Reaael, 114 U.S. 642 (1885). 
°1>Iorton, Y. Skinn,et, 48 Ind. 123 (1874). 
16 Whiteman. Digest oj International Lalo, p. 727, 
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try to interpret liberally the provisions of extradition treaties so that 
a fugitive may be surrendered as soon as practica1.2 Fu~itives from 
other countries found in this country are afforded a hearmg to deter
mine whether or not they are extraditable.3 Such hearing is probably 
most anaJagous to a preliminary hearing in a criminal llroceeding. 
Nevertheless, it has been clearly understood that an extraditIOn hearing 
is neither a criminal nor a civil proceeding.4 

The basic requirements for the extradition of a fugitive, as well as 
any basis for a bar to his surrender, are set forth in the specific aPl?1i
cable treaty. Unner present law, the procedure by "'hich extraditIon 
from the United States to a foreign country is accomplished is pro
vided generally by chapter 209, of title 18.5 

The Committee hilS concluded that present Jaw concerning ex
tradition is in need of modernization and npdating, and therefore 
the provisions pertaining to extradition have been substantially re
written. These statutes will clearly designate the procedures that are 
required for an extradition, the events which must occnr prior to sur
render, and the time limitations under which aU parties are required 
to act. It will, of course, remain essential for all parties to an extradi
tion proceeding to act pursuant to the applicable treaties on extradi
tion. 
13. Present Federal Law 

The present; extradition Jaw is located in 18 U.S.a. 3181-3195. The 
reasons why the present statutes concerning extradition are in need 
of modernization and updating are varied. In some cases the existing 
statutes are obsolete. For example, tonav there is no need for pro
visions similar t.o those found in 18 U.S.C. 3189 (dealing wit.h the 
actual physical location of an extradition hearing) and 311")1 (dealing 
with wit.nesses for indigent fugit.ives), and thus tJ1('se provisions have 
been eliminated. As to the other provisions, it shouln be noten that 
at the time they were enacted a serions problem of fugitives fleeing 
from other cOlin tries to the United States did not exisL Today, in 
view of tIle nevelopment of the airplane and other modes of higll 
speed transportation, the United States is much more ncc(lssible to 
these fngit.ives and it is necessary to streamline our extranit.ion pro
cedures so as not to berome It IHn·im for sneh nw;itives. 

In addition, at the time tIle present. extradition la.ws were enacted, 
foreign countries seeking the extradition of fugitives were, for the 
most part, rE'presented by prhrate attorneys and not by the Dr.partment 
of .Tustice. Today, however, the Department represents the foreign 
country seeking e}.i;radition in tllO vast number of extradition cases and 
the extradition laws need to reflect this change in policy so as to facil
itate the Justice Department's handling of extradition cases. 

Finally: behveen the time the current extradition laws \yere enacted 0 

and the present time, the United States has entered into many extradi-

• Factor v. Laubenl1eimer, 200 U.S. 276 (19:13): Valentine v. United States em ,.el. 
Nelt/pc/(er. 2!l1l n.!';. 5 (1!l36) ; Rice v. Ames, 180 U.S. 371 (1901). 

• 1 R n.s.c. :11 fl4. 
'Ben8on v. Mc1fnllon, 127 n.R. 4~7 (111ilR) : TT,,;tNT Stnte8 elll ,·el. Oppenheim Y. IIer/lt 

16 F. 2d 955 (2d Clr.). ce!t. denied, 273 U.S. 769 (1927). 
"18 U.S.C. :l181-:l1!Hi. 
"Mnny of the exlBtln~ stntutes dnte bncl, to the nineteenth century. 
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tion treaties \vhich have set forth different procedures to be followe.d 
in extradition cases. '1'0 avoid confusion it is important that our ex
tradition statutes conform to the procec1ures set forth in these treaties. 

Where pertinent, the current Jaw pl'o\'isions will bo outlined in the 
discussion of the various sections of this subchapt.er. 

SECTION 3211. SCOPE. AND LIUITATION OF EXTRADITION PROVISIONS 

This section sets forth the scope and limitations of this subchapter. 
Subsection (a) confirms an accepted principle ofintel'natiollal1aw that 
extradition is only to be pursuant to a treaty or other international 
agreement.7 Absent such treaty or convention a nation has no legal 
duty or obligation to surrender a fugitive from justice,S although it 
may choose to do so as an exercise of comity.9 

Subsection (b) which is based upon current 18 U.S.C. 3181, changes 
the language of that section so as to include, in addition to treaties, 
"other international agreements." This addition is intended to reach 
snch things as conventions and multilateral treaties relating to extra
dition as well as bilateral treaties. It is necessary to include t.his addi
tionallanguage in light of the United Nations conventions, which the 
United States has ratified, concerning the giving of assistance in nar
cotics and skyjacking cases. Furthermore, the United States has nego
tiated a multilateral extradition treaty with the Latin American 
conntries which is to take effect upon the abrogation of existing bilat
eral treaties with these conntri('s. It is expected that, in the future, the 
United States will enter into other multilateral extradition treaties. It 
is therefore important that the langnage throughout this subchapter 
clearly states that the provisions of this subchapter are applicable as 
long as the above referred to United Nations conventions or multi
lateral extradition treaties are in existence. Thus the term "treaty or 
other international agreement" is usetl commonly in this subchapter. 

Subsection (c), which is based upon current 18 U.S.C. 3181, changes 
circumstances under which extradition may be had in the case 
of a conviction in absentia. A person will not be extradited if he was 
convicted in absentia, nn1ess (1) the demanding government assures 
the Attorney General that the proceeding will be reopened upon the 
request of the person to be surrendered; or (2) tIle person fled after 
having been present \"hen his trial commenced. This provision con
forms to policy set by the Department of Stat~ and which has gen
erally been followed by our courts.10 

Subsection (d) is new and is deemed necessary as a result of 
the Supreme Court decision in Valentine v. United States ew. ret. 
Neideckel' 11 where the Supreme Court found that the provisions of 

• Fn~tor v. Laflbcnhe(mcr, supra note 2. 
• !bfd. 
"1ll.I!'., F(occorl v • • Htorney General. 462 F. 2,14715 (2d Clr.). cert. denIed. 409 U.S. 10159 

(1072). I. RN\ nnllhrn v. Frnur. 177 Il'. Snpp. R!iR (n. Conn. 1059). wllere tIle CO'Ilrt rpfn~pd to 
grnnt n petItion for huhon. ~nrnnR 0\'1'11 thnnl!h thp petltlonpr hnrl hppn trlprl nnrl rnn ... letpd 
III n/lnPut/a nnd rnpcll ImnlP(llnte hlcnrpprntloll whell pxtrndlted. A Ithongh the Conrt at 
A""enIH for the flr'r'nn" rh"'IIlt nmr",p" (2iR 1i'.2rl 77 (2rl f'lr. 1!HlOll, the pO"rt \\'n~ 
nwnre of thp nepnrtll1pnt of Rtnte'H re(Jnlrement thnt Hnly retry snrh person. 278 F. 2d At 
7R. 'I'llI' !lnprpmc Conrt ,lpnlpll certlornrl In thIs cAse.!lG4 U.S. 851 (1960). 

II '299 U.S. 5. supra note 2. 
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an extradition treaty then in force between the United States and 
France did not permit the Secretary of Sbtte to surrender United 
States citizens. The COUl·t, in that case, held that there is no inde
pendent executive discretion to surrender an individual to a foreign 
government, unless such discretion is granted by law. In that case 
the treaty simply stated that a contracting party was not "bound 
to deliver up its own citizens or subjects under the stipulation 01 
this convention." '1'11e Court held that this language did not give the 
executive the needed authority to turn over United States citizens 
to foreign countries.12 The Court stated that it was not enough that 
a st::1.tute or treaty did not deny the power to surrender, there must 
be some statute or treaty which confers tIle power.13 

At present, there are numerous extradition treaties which contain 
langnage similar to that in the French treaty concerning the surrender 
of citizens, and since the process of obtaining new extradition treaties 
is slow and tedious, it is necessary that the Secretary of State or 
some other executive officer be permitted to authorize the extradition 
of United States citizens under the provisions of treaties which hnve 
yet to be modernized. Subsection (d) grants this authority by pro
viding that in those cases where the extradition t.reaty or other in
ternational agreement provides that the United States may extradite 
its own citiz{)lls, but does not require such extrndition, the Secretary 
of State has authority to authorize the extradition of a United States 
citizen or national who has been found extraditable pursuant to thl' 
provisions of this subcbapter. 

SECTION 3212. EXTRADITION pROOEDURE 

This section is based in large measure upon 18 U.S.C. 3184, 3187, 
and 311:>0, and sets forth the procedure for extl'adition. Snbsection (a) 
is based upon 18 U.S.C. 3184 and sets forth the procedure to be used 
to initiate COUl't proceedings. The Attorney Geneml, act.ing pursuant 
to the provisions of a treaty or at the request of the demanding gove1'l1-
ment or such other person authorized by the demanding government, 
must file a complaint with a court 0'[ the United States 01' a magistrate 
specifically authorized by 'a court of the United States. The complaint 
must be under oath and it mllst charge that a person helieved to be 
within the jurisdiction of the court has committed, within the juris
diction of a demanding foreign government, an offense made extradit
able in an applicable extradition treaty or other jnternational agree
ment. Filed with the complablt must be those documents required by 
the applicable treaty, a copy of the diplomatic note to the Secretary of 
State requesting extradition along with the aclmowledgement from the 
Department of State of the note, and a copy of t.he applicable treaty 
or other international agreement. Upon tlie filing of tIle complaint 
with tIle appropriate docnments, the court or ma!!istmte may issue.ft 
warrant for the arrest of the person charged, 'When t,he person IS 
arrested, he is to he brought before either the conrt issning t.he warrant 
of arrest or to the nearest Federal distI'ict conrt. The court to which 
the person is first brought is designated as the court to conduct the 

HId. nt 18. 
ald. nt 9. 
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extradition hearing. If that court is other than the one that issued the 
warrant of arrest, the complahlt and other documents are to be for
warded by the issuing court to the court which is conducting the 
hearing. 

Paragraph (3) of subsection (a) makes it clear that the person to 
be extradited, upon his atTest, is to be brought befol'C either the court 
issuing the warrant of arrest or to the nearest Federal clistrict court. 
This is intended to resolve some ambiguity under the current law.14 

Subsection (b) vrovides for arrest without documentation, popu
larly known as provisional arrest, the purpose of which is to cause 
t.he expeditious arrest of a fu~itive who may flee before the requisito 
documentation is received. Snch arrests arc normally sought for fugi
tives who are passing throu~h one nation to another in flight or in 
continnation of their criminal activities. Although present 18 U.S.C. 
3187 does not authorize the provisiona,l arrest of fugitives from foreign 
countries in the United States, most extradition treaties provide such 
aut.hority, and the Committee beHeves it to be appronriate to antllOrize 
such arrests which occur without documentation. The United States 
receives reciprocal treatment from foreign governments pursuant to 
its reqnests for snch arrests. 

Tho hmguage in paragraph (1) of this subsection makes it clear 
that a provisional apprehension does not occur until after a court of 
tho United St:ates or :a specifically authorized magistrate issues a war
rant, for the provisional apprehension of tlle person sought. This should 
clear up some apparent confusion in this areaY Paragraph (2) sets 
forth what the complaint is to contain. It must: (1) state that a war
rant of arrest or order of detention exists for the person in t.he foreign 
nation; (2) specify the offense for which extradition is being sought; 
and (::\) d('scribe the circumstances that necessitate such arrest. In 
addition, if t.he complaint is not filed by the Attorney General, notice 
of the intention to make the complaint must be given to the Secretary 
of State. 
Para~raph (3) of subsection (b) provides that the limitation period 

establisl1ed under the treaty for the presentation of tIle reCfllired 
documents will be- tone-d once the documents al'e presented to the Sec
retary of Stat('. While the failure to present the documents within the 
period prescribed in the treaty authorizes the comt to release the 
person from official detention, such release will not terminate t.he 
proceeding, and the person may ngain be taken into cllstody once the 
documents are properly presented. 

Subsection (c) of this section provides t.hat a person arresten under 
the provisions of subsection (a) is to be held in official detention nntil 
the completion of the extradition process unl('ss good canse for his 
release is pref-lented to the court. In regard to this snbsection, the 
Committee wishes to emphasize that the privilege of release on bond 
should not automatically be granted to fugit.ives from fOl'eiIYn coun
tries because this country has a treaty obligation to see that fugitives 
are surrendere-d. Courts sllOuld grant release to snch fugitives only 
upon the showing of compelling reasons and, when they do grant 

"!'lee, e.A' .. 8/,apiro v. Ferrant/infl. 478 F.2rl R!l4 (2(1 r.lr.). ~prt. rlrnlrd. 414 n.R. 884 
(1973). where the conrt ruled n fu!!ltlve nrrp~terl In the Eastern DIstrIct of New York can 
he returned to the Southern DIstrIct of New York In nn e3:trnrlltlon hearIng. See nlso 
thp Rupreme Conrt'H rleclRlnn In Pettit v. WIII8/'Il. 194 U.S. 205 (1904). 

,. See T?~ re Chan Kam-Shll, 477 F.2d :l33 (5th Clr.). crrt. denied, 414 U.S. 847 (1973). 

II 
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release, the subsection requires that the fugitive must post appropriate 
security and surrender any travel documents, including a passJ?ort or 
a visa, in llis pos::;ession. In addition, the court is directed to Impose 
appropriate restrictions on the fugitive's movements. 

Paragraph (2) of this subsection provides that a person provision
ally arrested tmder subsection (b) shall be held in official detention for 
the period specified in the applicable treaty or international agree
ment or for ninety days whichever is less. Only if unusual cause is 
shown, may a court release such a person, and, if release is granted, 
it must be granted under the restrictions set forth in subsection (c) 
(1). Once the Secretar'y of State r'eceives the documents specified in 
subsection (a), the person arrested is also subject to the provisions 
of subsection (c) (1). The provisions of subsection (c) are not new 
but are mer'ely a codification of policies that have been followed by 
our courts for many years.10 

Subsection (d) provides that a person may not be extradited unless 
a heftr'iug is held in which his extraditability is established or sl1ch a 
hearing IS waived pursuant to section 3215. Paragraph (2) of subsec
tion (cl) enumern.tes specifically the requisites for a finding of extra
ditability. These reqmsites are self-explanatory and have been fol
lowed generally by the courtsY They include, inter alia, findings that 
the treaty js hl full force and effect, that the offense is made extmdit
able in the treaty, that a warrant of arrest is outstanding, that evidence 
exists that establishes probable cause that the person sought and the 
person arrested are identical,IB and that evidence exists that establishes 
probable cause to believe that the person has committed the offense 
charged. 

Subsection (d) (3) provides that defenses to extradition are limited 
to those provided by the appHcabJe treaty or other intcmationnl 
agreement, by international law, or pursuant to title 18 of the United 
States Code. 

Subsection (e) (1) provides that extradition may be establ ished 
through documentary evidence alone. This provision is in accord with 
established case law.10 

Subsection (e) (2), while based on 18 U.S.C. 31DO, makes one signifi
cant change in the procedure currently followed in order to permit 
certification of documents presented in evidence at !tn extradition 
hearing on behalf of a foreign nation to be made by officers other than 
the United States ambassador or chief consular officer in the country 
requesting extradition. Under subsection (e) (2) (C) the certification 
can be made by any diplomat or consular officer of the United States 
assigned to the foreign country. Moreover, a certification of the diplo
mat or consular officer's signature at the Department of State, which 
is also required by subsection (e) (2), insures that all extradition 
documents prior to their submission to the court will be reviewed to 
some extent by the Department of State. The Committee has been in
formed that such is not alwa.ys the case today. 

Subsectjon (e) (3) provides thnt a certificate or affidavit by the Se(~· 
rctary of State concerning the existence of a tren,ty or otlwl' intern!\.
tionai agreement, and concerning its status and effect, is admissible> 

10 See Wrlg1lt v. Henkel. 190 U.S. (1903): In re Gannon, 27 F.2<1 362 m.D. Pn. 1928). 
IT Ornela8 V. Rlliz. 161 U.S. 502 (18116) ; McNmn(/rt/ V. "enkel. 226 n.R. 1\20 1191!!). 
IS See TI~ ~c erotradition of Vito D'A.mito, 177 F. Supp. 648, 651-652 (S.D.N.Y. 1959). 
10 Bingoom V. Bradley, 241 U.S. 511 (1916). 



1055 Section 3212. 

as evidence and is conclusive proof of such matters. Furthermore, n 
certification or affidavit by the Secretary of State concerniu(y the in
terpretation of a treaty or other international agreement is ad'missible 
as evidence at the hearing although, of course, such interpretation 
is not binding on the court.20 

Subsection Ie) (4) provides that hearsay evidence is admissible to 
establish probuNe cause that the person sought has committed, or has 
been convicted of, the alleged offense. Such probable cause may be 
established by hearsay evidence alone. 

Subsection (f) is designed to clear up any confusion as to whether 
Federal or State law is to be controlling in determining whether the 
offense alleged is one enumeratcd in an applicable trcaty or other inter
national treaty and thus is an extraditable offense.21 Subsection (f) 
provides that a treaty offense may be extraditable if it is either a 
Federal offense or is generally considered to be a crime under the 
criminal laws of the se\'cral States. The test to be applied is whether 
the basic clements of the offense in question compare substantially to 
the basic clements of either a Federal or State offense. In addition, 
it provides that the F('der~l statutes of limitations, as set forth in 
section 511, are applicable, and not State statute limitations, if the 
applicable treaty or international agreement requires that the statute 
of limitations in the United States be considered. Furthermore, the 
Federal Rules of Criminal Procedure are specifically made inappli
cable to this subchapter. 

Subsection (g), while based on current 18 U.S.C. 3184, sets ont in 
greater detail the procedures a court must follow if they find the per
son extraditable under subsection (d) (2). If the court finds the evi
dence snfficient to sustain the charge under the provision of the 
applicah}g treaty or other international agreement, it is required to 
certify the record of the proceeding, including the finding as to extra
ditability on each charge for which extradition was requested, to the 
Secretary of State. 

Subsection (g) (2) provides that if the court finds the evidence 
presented to be illsufficient to sustain any charge, it must state the 
reasons for its findings as to each such charge and certify those 
findings to the Secretary of State. Subsectioll (g) (3) goes on to 
provide that a person found to be extraditable is to be committed 
to the custody of the Attorney General until snch time as he is sur
renclered to a duly appointed agent of the demanding' government or 
until the Secretary of State declines to issue a warrant of surrender.22 

Subsection (h) provides that if the request of the foreign nation is 
denied in whole or in part by a court of the United States, the foreign 
nation can request the Attorney General, on notice to the Secretary of 
State, to commence a new action in conformity with the court's deci
sion under subsection (g) (2). This is intended to enable the foreign 
nation to remedy at a subsequent proceeding any lack of evidence 

'0 The question of treaty enforcement has been revIewed by our courts on several ocea
olon •. S(·e. e.g., .'lIarml v. Ferrand'"", :l55 F. S11[lp. 1105 (S.D.N.Y.). rev'd on other j!ronntl •• 
482 F.2d 442 (2d Clr. 1973) ; In. re Rvan, 360 F. Supp. 270 (E.n.N.Y.), atf'd, 478 F.2d 
1307 (2d CIT. 1973) : In ,'0 Glian/Cam-Shu, RUPra. note 1;;. 

21 See GOllins v. Loisel, 259 U.S. S09 (1922); Garoia-Gllillern V. United States, 450 F.2d 
IIRO (!ith Clr. 111711. ~l'rt rlpnlpd. 405 n.R. flR!l (1!l72)' 

221lee. e.g., Gollins v. Loisel, supra note 21 (' United States ex reI. Klein v. Mulligan, 50 
F.2d 687 (2d Clr.), cert. denied, 284 U.S. 1931); Uniterl State.~ ex reI. Eatcssami Y. 
Marasoo, 275 F. Supp. 492, 494 (E.D.N.Y. 1967). 
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found at the first proceeding. This permission to reinstitute proceed
ings is in conformity with current practice.23 

SECTION 3213. WARRANT OF SURRENDER 

Subsection (a) of this section is based, for the most part, on 18 
U.S.C. 3186. Upon receipt of the record of the extradition proceeding, 
the Secretary of State is authorized to issue a warrant of surrender 
for the person at the request of the proper authorities of the demand
ing government. The Secretary of State is required to issue the war
rant of surrender for the person, and forward it to the embassy of the 
foreign nation, within thirty days of his receipt of the record of the 
proceedings unless an appeal is taken by the person sought and a stay 
IS granted by a court having jurisdktion. Subsection (a) goes on to 
provide that the Secretary of State's decision is to be based on the 
provisions of the applicable treaty and this subchapter, that the for
eign embassy is to be advised of the time limitations for surrender 
of the person in section 3213 (c), and that jf a request for extradition 
is denied the Secret.ary of State is to fonva.rd expeditiously the 
decision to the court where the fugitive is detained and to the foreign 
nation's ambassador. These provisions are included to make sure that 
the foreign nation receives prompt notice and to continue existing 
practices. 

Subsection (b) parallels some of the provisions of 18 U.S.C. 3U>3. 
It provides that a designated agent of a foreign nation who is in 
possession of a warrant of surrl'nder is authorized to hold the sur
rendered person in his custody and safekeeping in any State through 
which it may be necebsl1ry for him to pass with the surrendered person 
en route to the nation to which extradition has been ordered. 

Subsl'ction (c) carries for,mrd the provisions of 18 U.S.C. 3188. 
A foreign nation seeking the extradition of a person has sixty days, 
plus thl' time actually required to convey the person expeditiollsly ont 
of the United States, to extradite a person committed under section 
3212(g) (:3). If the execution of the warrant of SlllTl'nder is stayed by 
an appellate cO'urt, the time of the stay is nO't counted against this timo 
limitaHO'n. If the time limitatiO'n for the removal of a person is ex
ceeded and the persO'n has given reasonable nO'tice to the Secretary of 
State of his intentiO'n to' apply for release, a cO'urt may O'rder the 
persO'n's release unless gO'od cause is shO'wn why such person shO'uld 
not be released. 

SubsectiO'n (d) prohibits an appellate CO'urt from staying the execu
tion of a warrant of surl"Cnder un less goocl cause is shO'wn. The Com
mittee believes that this provision is an acceptable compromise between 
the right O'f the individual and the international O'bligations O'f the 
United States.24 

SEOTIO'N 3214. WAIVER 

This sectiO'n is new, and it prO'vides a procedure whereby a perSOIl 
who is arrested for extradition to' a fO'reign nation may waive the re
quirements O'f formal extradition. In view O'f the time-commming ex
tradition practices and prO'cedures in this country, it has been the 

.. See Collins v. Loisel, 262 U.S. 426, 429 (1923) ; In re Gonzales, 217 F. Supp. 717, 720 
(S.D.N.Y. 1963). . o. See Shapiro v. Secretary of State, 499 F.2d 527 (D.C. Clr. 1974). 
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experience of the Department of Justice that many fugitives are inter
ested in waivlllg the normal extradition pl'ocec1lll'es. This provision al
lows a fugitive who seeks immediate return to the country demanding 
his surrender a binding method of returning without having 
to await the conclusion of extradition proced11l'es. Such a ·fu.giti ve must 
both orally and in writing advise the court before which the extradi
tion hearing would be held that he knows of and waives alll'ight.s guar
anteed by the applicable treaty and the provisions of this subchapter. 
Once a person has waived his rights, the waiver is irrevocable. If t.he 
demanding government and the court accept the waiver, the demand
ing government has fifteen days to remove the person from the United 
States. A person not removed within this fifteen day period must be 
released from officbl detention. However, such release does not ter
minate the proceeding, and the demanding government can still remon' 
the person. 

SECTION 3215. APPEAl. 

This section is also new and is designed to expedite the appellate 
process in extradition proceedings. Cmrently, there is no direct appeal 
of a finding of extraditability.25 A person fighting extradition must 
begin his appellate process by filing a petition for a writ of habeas 
corpus. Most people fighting e.xtradition seek habeas corpus in a dis
trict court and then appeal an adverse decision to the court of appeals. 
This provision will expedite the surrender of many fllgitives by 
eliminating the habeas corpus proceeding in the district court. 

Under section 3215 either the person ordered extradited, or the for
eign government, may appeal from a judgment on a request for ex
tradition. Once the district court makes its decision on extraditability, 
a notice of appeal mnst be filed within seven days. The appellant, 
whether it is the person or the foreign government, then has ten days 
in which to file a brief and the appellee has ten davs from the time of 
l'eceipt of appellant's brief to submit a response. This s(~ction alf;lo pro· 
hibits the granting of a stay of the requirement tllat a person f011nd 
(l.xtraditable is to bt> committed to the custodv of the Attornev General. 
Fnrthermore. only the court of appeals before which the·' appeal is 
pending may grant a stav of the requirements thnt the lower court 
must rertify the record of the proceeding. inclndin.g the finding as to 
extraditability on each charge, and. on those charges where the evi
dence was insufficient, the reasons for such findings. 

SECTION 3216. RETURN TO 'l'HE UNITED STATES 

This section carries forward the provisions of 18 U.S.C. 3192 and 
~193. It provides that the President may take all necessary meaS11l'es 
for the t.ransportation and protection of a person delivered to an agent 
of tho United States pursllant to an extradition l't>qnest nnW the 1)er
son is returned to the jurisdiction that sought his return. Pr~sent1y. 
pursuant to an Executive Order,2G tIle Secretary of State deSIgnates 
agents to receive, on behalf of the United States, the aeHvrry for 
extradition bv a foreig-n govt>rnment of any person accllsed of a crime 
committed within the United States. Section 3216 codifies this author
ity of the Secretary of State to designate such agents. 

25 OOl!i118 V. Miller, 2112 U.S. 364 (1920). 
,. Exec. Order No. 11517.35 Fed. Reg. 4937 (1970). 

L...-________________________ . 
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SECTION 3217. GENERAL PROVISIONS FOR sunCHAl'TER B 

Subsection (a) of this section generally prohibits entry into the 
United States of persons being extradited from one foreign country 
to another, but contains a limited exception for transit. A provision 
permitting such transit is presently contained in most United States 
extradition treaties. Such a provision is necessary because in some in
stances extraditees cannot be transported to the country dl'manding 
their surrender without passing through a third country. The only 
conditions under which such transit will be permitted under section 
3217 are where a competent diplomatic official of the foreign nation 
seeking the transit has given notice of the intended transit to tIll' 
Secretary of State, and where the transit will be continuons. 

Subsection (b) replaces 18 U.S.C. 3195 and provides for the pay
ment of fees and costs. Under 18 U.S.C. 3195, the country seeking 
extradition was required to pay all expenses incurred in the extradition 
process. In many cases, this has resulted in foreign governments re
ceiving bills for as little as $20 and $25 for court costs, marshal services, 
etc.-bills that have been viewed as offensive and somewhat petty 
since the mere paper work in handling such responses costs more 
than the total bill itself. The Committee believes that, since the United 
States is not billed for such services by foreign governments, it is in
appropriate to charge foreign nations for such expenses. Paragraph 
(1) of this subsection thus provides that where the demanding gov
ernment is represented by the Attorney General in the extradition 
proceeding, the United States will pay an fees and expenses except 
those incurred for the translation of extrndition docnments and for the 
transportation of the person to be extradited. Many of our extradition 
treaties already require the United States to assume fees !l.nd expenses 
when the Attorney General provides representation for fOl'eign gov
ernments, In those cases where the demanding government is not reprc
sentod by the Attorney Genera], the United States may, in the discre
tion of the Secretary of State, pay the expenses for "tIle extradition 
I;lroreedings. 

When one of the States of the United States seeks the l'xtradition of 
a person from a foreign nation, that State is called upon to pay the 
ool'lt. for the extradition, Similady, if tIle Federal government seeks the 
extl'll(lition of a person, thp Unitec1 Statps is to pay the costs for t.hp 
ext.radition. 
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CHAPI'ER 33.-JURISDICTION AND VENUE 

This chapter delineates the jurisdiction of United States District 
Courts over offenses occurring within the bounds of Federal jurisdic
tion, establishes the power of United States lIIagistrates to try certain 
offenses, grants jurisdiction for the issuance of arrest warrants, and 
establishes the general rules for the placement of venue. The chapter 
substantially codifies current law. 

SUBCHAPTER A.-JUIUSDICTION 

(Sections 3301-3303) 
SECTION 3301. JURISDICTION OF DISTRIC'l' COURTS OVER OFFENSES 

1. In General 
Tho Federal district courts are courts of limited jurisdiction and 

their authority to act in a particular matter is dependent on a grant of 
jurisdiction from the Congress. The purpose of this section then is to 
grant that jurisdiction to try offenses and to do so in language appro
priate to that of the remainder of the Code. 
fJ. Present Federal Law 

Tho bulk of current Federal law on this subject is found in two sec
tions-18 U.S.C. 3231 nnd 3241.1 Tho former section establishes in gen
eral terms tho original jurisdiction of United States District Courts 
over offenses against the laws of the United States. The section, more
over, makes such jurisdiction exclusive of the cOllrts of the States but 
purports not to impair the jurisdiction of sllch courts over acts which 
violate both Fed~ral and State law. 

18 U.S.C. 3241 grants to tho District Court for tho Canal Zone and 
the District Court of the Virgin Islands jurisdiction over offenses 
against tho laws of the United States committed within the territorial 
jurisdiction of those courts, as well as concurrent jurisdiction over 
orenses committed on the high seas. 
3. Provisions of the Bill, as Reported 

Section 3301 makes few substantive changes in existing Federal law. 
It combines the general terms of 18 U.S.C. 3231 and 3241 into one sec
tion, eliminates the provision of section 3231 dealing with nonimpair
ment of State jurisdiction which is covered in section 206 of the Code, 

1 In nddltlon. 18 U.S.C. 3242 denls with jurlsCJIction over offenses committed by Indians 
on Indian reservations. That subject Is treated In the proposed Code under section 203 
(a) (3). 

(1059) 
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and expands the prDvisiDns Df sectiDn 3241 to' include the District 
CDurt Df Guam.:: 

SEarIDN 3302. JURISDICTION OF UNITED STATES l\IAGISTRATES 
DVER OFFENSES 

1. In General 
In Drder to' free Federal district CDurt judges from the burdens Df 

presiding Dver relatively minor cases, and to' provide del'endants in 
those cases with a method of relatively rapid disposition Df the charges 
against them, prDvisiDn is made bDth under current law and under the 
prDposed Code fDr trial befDre United States magistrates lUlder certain 
CDnditiDns which include, generally, a waiver Df the right to trial be
fore a district CDurt. 
~. Present Federal Law 

Present Federal law Dn jurisdictiDn of the magistrates is found in 
sectiDns 3401 and 3402 Df title 18. The fDrmer section permits magis
trates, when designated by the district court, to' try and sentence per
SDns for minor Dffenses (generally defined as any Dffense whDse punish
mellt is less than Dne year and less than $1,000 fine). HDwever, before 
the magistrate may exercise that authDrity, the sectiDn alsO' requires a 
lmDwing waiver Df the right Df trial befDre a jury and the right to' trial 
in a district CDurt, Recently, scpamte legislation was enacted 3 to 
limit the right to' trial in district court to' Dffenses carrying a maximum 
punishment in exce\Ss of six months imprisDnment. Section 3302 fol
loW'S the same general-approach. 

18 U.S.C. 3401 alsO' contains provisions dealing with procedural 
matters such as the extensiDn Df probatiDn laws to' cases tried by 
magistrates, the Drdering of presentence repDrts, and the recording 
Df proceedings. 

Section 3402 Df title 18 establishes a right Df appeal frDm the 
magistrate's court to' the district CDurt and authorizes the Supreme 
Court to' establish rules Df practice and prDcedure in magistrates' 
courts. 
8. Provisions of the Bill, M Reported 

Section 3302 of the proposed Code carries forward most of the sub
stantive aspects of both 18 U.S.C. 3401 and 3402 with the bulk of the 
1979 amendments. The areas dealing with probatiDn and presentence 
repDrts a,re deleted from the section because the -amended Rule 32 of 
the Federal Rules of Criminal Procedure (Presentence Reports) and 
chapter 21 (Probation) \.." the Code continue those prDvisions of cur
rent law. It should 00 noted that by illcludingall misdemeanors and 
infractions within magistrates' jurisdiction the fine level ]imitations of 
current law have been substantially raised:! 

The language Df the section has the same scope and effects Q-S 
under current law, as recently amended, the c:hanges being only 
stylistic in nature. The definition 0.£ "minor Dffense" in 18 U,S,C. 
3401(f) excluded some seventeen specific misdemeanors in current law 

• 'I'hiR Intter nrovlRlon IR In kpppincr wIth the terms of 48 U.S.C. 1424 nnd 1424b. 
3 Public r~nw 06-H2, Dctoher 10, 1979. 
• It hns been heW that a magistrate has the power to sentence consecntlvely beyond his 

anparent inrlodlctlonnl nnthorlt". U1Iilc// Slalrs \'. Jl[anjflITC"·'rre.. :l~2 F ':lIPll. l(1·Hl (R D. 
Ca!.), a'll'd, 50·! F.2d 420 (Otll elr. 1074), cert. denied, 419 U.S. 1112 (1975). Section 3302 
does not nIter tile nppllcnblllty of that case. 
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from the jurisdiction of the magistrates. The Committee has deleted 
these exceptions as being 'anomalous. 'Whatever reason might h'<Lye 
existed for this limitation has been eliminated by the experience oyer 
the last nine years with the expanded jurisdiction of the magistrates 
that ha.s shown no record of 'any !libuse, :and by the. :flact that -.J, defendant 
in any case punish!lible as a Class A misdemeanor triable before a mag
istrate has the right to elect a trial before 'a district court judge under 
section 3302 (Ib). Second, the Committee, 'as noted, has limited the right 
to elect ·a trial in district court to Class A misdemeanors. Class B and 
Class C misdemeanors and infractions, which carry maximum penal
ties of six months or less, will be tried before a magistrate WIth no 
separate right to elect a trial in district court. It should be noted that 
subsection (b) permits the government 'as well as the. person charged 
to elect trial by 'a district court. 

One other matter that deserves mention is the waiver of jury trial 
provision contained in section 3302 (b). While this section would allow 
a defendant to waive a jury trial, its provisions and those of Rule 23 
of the Federal Rules of Criminal Procedure require the consent of 
the government and court or magistrate to such a waiver. While these 
consents "'ould normally be forthcoming in minor cases, the Committee 
intends that they be required under the proposed Code. 

SECTION 3303. JURISDICTION TO ORDER ARRESTS FOR OFFENSES 

1. In General 
As a general rule, arrests are carried out nnder the order of a judi

cial officer. The authority to Issne arrest orders requires a legislative 
grant. The granting of such authority, the exercise of that authority 
by State officials, and the extension' of that authority beyond the 
borders' of the United States and its territories, are among the con
siderations covered by section 3303. 
~. Present Federal Law 

The subject matter of this section is currently treated in 18 U.S.C. 
3041 and 3042. The former section grants authority to arrest for Fed
eral offenses to Federal judges and magistrates as well as to certain 
State officials. The section further provides that, when the arrest is 
made under the authority of a State jllClicial oflicer, State procedures 
shall be followed, but that matters oi'pretriall'elease are governed by 
chapter 207 of title 18, United States Code. 

18 U.S.C. 3042 deals with extraterritorial arrest powers. It applies 
the provision of section 3041 to any country in which the United States 
exercises extraterritorial jurisdiction. The provision was enacted in 
response to a request made several decades ago by t.hen Secretary 
of State Cordell Hul1.5 At tll(>, time of t.he enact.ment, the United States 
was exercising criminal jurisdiction over United States nationals in 
nt least five countries (China, Egypt, Ethiopia, 'Mnscat, and Morocco). 
The host conntries were apparcntly offended by this practice and had 
refused to extradite persons to thB United Stutes. They would not, 
however, object to arrest and removal by United Stntes officers. Secre
tary HuH sought the extension of the provisions of 3041 in order to 

G H. Rcpt. No. 217, 73d Cong .• 1st Sess., PP. 1-2. 

51-508 0 - 80 - 68 
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avert the problems caused by the refusal to extradite. There is no 
indication that the provision is currently being employed, and. there 
are no such United ~tates extraterritorial court.s currently in existence. 
S. P1'oVUJions of the Bill, as Rep01,·ted 

Section 3303 (a) tracks much of current law. It permits the Federal 
judges (including, by definition, magistrates) to order the arrest of 
Federal offenders within the United. ~tates, and permits State judicial 
officers to order such arrests within their :::>tates. The term "judicial 
officer" is used to avoid the problems inherent in trying to list all of the 
varying titles that States may give to those empowered within their 
borders to order arrests. 

State officers are to follow their own State's procedures insofar as 
they do not conflict with the Federal Rules of Criminal Procedure, 
nnd release after arrest is to be governed by suuchnptel' A of clmptcr 
35 of the Code. These provisions, which 'are covered by subsection 
3303(c), continue the same provisions set forth by 18 U.S.C. 3041, but 
with a somewhat greater degree of specificity. 

Subsection (b) deals with extraterritorial arrests :md dHfers sig
nificantly from current law. As mentioned previously: current law pur
ports to allow the exercise of United States authority in the terl'Hol'Y 
of another sovereign. The abandonment. of the pmctice of exercising 
extraterl'itorinl jurisdiction in this manner elimil1ntcs mur.h of the 
need for provisions such as 18 U.S.C. 3042. However, there still remain 
areas where no sovereign can yet be said to have established juris
diction. Examples are sncll places as Antarctica and ol1tel' space. It 
is in these areas: and other areas as yet uncharted: that there exists both 
an interest and a legitimacy in the exercise by the Fnited States of 
~xtratel'rjtoda] jllrisdiction ovel' persons 1'01' the j)l1l'pose of etY('ctllflt.
mg an arrest. 

The exercise of such arrest jurisdiction is limited to offenses de
scribed in Rection 204 (Extratel'ritorial .T1ll'isdiction) f1ncl to fugitives 
from justice where the offender or the fugitive is outside of the juris
diction of the United States and outside of the j1ll'isdiction of any 
nation. 

SUBCHAPTER n.-VENUE 

(Sections 3311-3313) 

Subchapter B of chapter 33 establishes the 1'111('s fOI' determining 
the pluce of a trial or a grand jury il1CJlliJ·y. ViTit.h some noteworthy 
differences, sections 331] through H313 codify C1l1'l'ent law. 

SECTION 3311. VENUE FOR AN OFFENSE COMlIfl'J'TED TN MORE THAN ONE 
DTSTRICT 

1. In General 
Section 3311 deals with offenses in which tllcrC' would appear to be n 

choice of districts in which to initiate prosecution. 
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~. Present Federal Law 
The bulk of current Federal law on establishing venue is found in 

18 U.S.C. 3237 which provides that a Federal offense may be prosecuted 
in any judicial district where the offense was begun, continued, or was 
completed. The present subsection (a) contains an exception to this 
multiple venue option where there is an express venue provision set 
out to the contrary in another statute. Subsection (a) also provides 
that unless there is an expressly cont.rary venue statute, an offense in
vohTing usc of the mails, or transportation in interstate or foreign 
~ommcrce. is a continuing oiTcnsp whirl! may be"prosecuted in any 
judicial district through which 01' into which the mail or commerce 
moves. 

Subsection (b) of current 18 U.S.C. 3237 modifies t.he general format 
of subsection (a) by providing that where d prosecution is instituted 
for violations of certain specific tax statutes 1 in a judicial district other 
than a district in which the defendant resides, the defendant may file 
a motion within 20 days after arraignment by which he can elect to be 
tried in the district in which he was residing at the time the alleged 
oifpnse was committed. As explained in tIle legislative history of 18 
U.S.C. 3237 2 subsection (b) was designed to alleviate the hardship 
on a defendant in a tax case who might. otherwise have to bear the 
expense and rigors of defending 11imsrlf in It district distant from 
his normal residence, suell as the (listrict in wJlich he was required to 
file his return. 

Other provisions of current law estabHshing particular places of 
venue include: 18 U.S.C. 1073, dealing wit.h fugitives and refluiring 
venue to be placed where the original crime took place or in which the 
fugitive had been held in cnstody or confinement; 18 U.S.C. 3236, 
dealing with venue for murder 01' manslanghter and requiring venue 
in the district where the injury was inflicted as opposed to the place 
where the death occurred; and' 18 U.S.C. 3239 dealing with threaten
ing communications and placing venue in the district where the threat 
was first placed in motion, s11ch as tIle district in which a th:-aatening 
letter was mailed . 
. '3. PTovision~ of the Bill, as Repo'l'ted 

This section contains seven subsections which will be discussed 
seriatim. 

Subsection (a) establishes the general rule, for cases where there 
could be multiple districts in wllich to place venne, thnt a, prosecution 
may take place in nny district in which the offense was begun, con
tinued, 01' completed. 'l'his rule is in accord with current law. The 
provision -also recognizes, by its introductory langtuage, that 'other 
provisio.ns of law may exist that govern the establishmem.t of venue. 
Venue may st.ill be established through a specific statute located out
side new title 18 even if the offense to which it relates has been moved 
into the Code. Although snch statutes are l'are, one example is 8 U.S.C. 
1329 which estaJb1ishes venue for the immigration O'ffenses nO'w con
tained in sections 1211-1213. Venue for vi01ation of those. O'ffenses is 
governed by the title 8 provision. Note that 8 U.S.C. 1329 ,at one point 
specifically refers to sections 1325 and 1326 of t'hat title. By operation 
of section 721 of the reported bill that reference should be deemed to 
refer to 18 U.S.C. 1211. 

126 n.fI.C. 7201. 7203. or 7206(1). (2\. or (5). 
• 1958 V.fI, 'Coile. 'CODJ:t. And Admin. Npws, n. 3261; 1966 V, fl. Coile. Congo and Admin. 

News. p. 3676; United. State8 v. Youse, 387 F. Supp. 132 (D. Wis. 1975). 
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Subsection (b) deals with venue in conspiracy cnses and establishes 
the rule that such cases may be prosecuted in any district in which the 
conspiracy was entered into or in which any person engaged in conduct 
to effect an objective of the conspiracy. This, too, is in accord with 
current law.3 As a corollary to this principle of venue, subsection (b) 
also provides that a substantive offense committed pursuant to a con
spiracy may be prosecuted with the conspiracy offense in any district 
in which the conspiracy is prosecuted. Again, this is in accord with 
current law.4 In addition, subsection (b) provides that a conspiracy 
to commit an offense under section 1842 (Disseminating Obscene Mate
rial) may be prosecuted only in a district in which the conspiracy was 
entered into or in which a substantial portion of the conduct to effect 
the objective of the conspiracy occurred. 

Subsection (c) deals with mail, commerce, and importation of ob
jects into the United States. If jurisdiction is based on one of these 
factors, then the offense is regarded as a continuing ofrense and prose
cution may occur in any district described in subsection (a) or in any 
district through or into which the mail, commerce, or controlled sub
stance moved. To the extent that the section deals with mail or com
merce, it codifies current law.s The Committee decided to include the 
importation of an object into the United States as a continuing offense 
in order to alleviate the burden of holdings such as United State8 v. 
Lembe1',6 which limit venue in importation cases to the place of entry 
rather than the final destination, creating major difficulties as the wit
nesses are usually located at the plnce of destination.7 

Subsection (d) carries through the policy of 1R U.S.C. 3237(b) by 
permitting a defendant in certain tax offenses to elect to be tl'ied in tho 
district in which he was residing at the time of the off('nse. The Com
mitteG has converted, as closely as possible, the existing list of tax 
offenses for which the special venue provisions of 1 R U.S.C. 3237 (b) 
apply to the new tax offense sections in chapter 14 of the Code. 

Subsection (e) codifies 18 U.S.C. 3236 dealing with venue for 
homicide offens('s with only stylistic changes, and subsection (f) codi
fies 18 U.S.C.1073. 

Subsection (g) provides that an offense described in section 184~ 
(Disseminating Obscene Material) may be prosecuted only in a dis
trict (1) from which the obscene material was disseminated as defined 
in section 1842(b) (2), or (2) in which the offense was completed. This 
is a change from current law (embodied in subsection (c»), which 
permits a prosecution to be commenced in any district in which the 
obscene material moved through the mail or in interstate commerce. 
In view of the special nature of the obscenity offense's reliance on 
local community standards of prurience, it seems an excessive grant 
of discretion to permit a prosecution to be instituted in any district 

• See Hyde v. Shine. 1!)9 U.S. '62 (1905) ; U1I/teeL States v. OvershOll, 494 F.2d 894 (8th 
Clr.l. cprt. denlerl. 419 H.'R. 853 (1!)741. 

• U/lited States Y. W/,ita/:m', :172 F. Snpp. 154 (E.n.Pa.). aff'd, 503 F.2el 1399, 1400 
(3el Clr.). cert. denied. 419 U.S. 111:1 11!)75l. 

G Un;tcIl Statcs \' . ./IIrG,'e.qo,', 50:1 F.2rl 1167 (Rth Clr. '1074). 'cert. denied. 402 U.IS. 926 
(1975) (malls); Uniterl Stntes v. lIan/dsTt, 502 F.2d 71 (4th Clr. 1974) (commerce). 

ea19 F. Sunn. 2,19 (E.n.Va.l070), 
1 In o\,prrlllln~ casps snch as T,ember, the Committee Is followln~ what Is r1pvelonln~ 

as the ma.iorlt~· rnle that "enne In the cnse of Importation of a rOlltrol1Nl snhstancp ran 
be nlnced nt thr nolnt of rle.tlnatit)n as wpll as at t'le nlapp of entrY. Flpr Unite,l States Y. 
Gor/7I';n. il46 F.2d 14'.; (5th Clr. 1077) : U"Ur.d ,<{tales y, Bel'na,.,/, 490 F.2rl 007 (!1th ('11'. 
10731. rrrt. drnlerl. 411) n.R. fl50 (1074) : U"Ucrl States v. J(1cl: .• o',. 4R2 F.2rl 1167 (10th 
Cll'. 1973). rert. denleil. 414 U.S. 1150 (1074) : see also U,rItcrl States \', Ralllllond. iHIS 
F.2d 810 (9th Clr.). cert. denied. 429 U.S. 839 (1076l. 
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through which the obscene material may have moved. Rather, the 
Committee believes that, for this offense, venue for prosecution, not
withstanding that the mails or interstate commerce have been em
ployed, should be confined to those places from which the material 
was actually disseminated or in which the offense was completed, 
e.g., the district in which the material was received. Furthermore, 
it is the expectation and intention of the Committee that, through the 
exercise of investigative and prosecutorial discretion, the government 
ordinarily will avoid prosecuting an obscenity case in a district in 
which, although venue is legally proper, the unlawful activity is de 
minimis in scope. 

The provisions of the proposed Code do not carry forward the 
law found currently at 18 U.S.C. 3239. That section provides that in 
the case of threatening communications the defendant has the right 
to have venue lie in the district from which the threat was sent. The 
Committee has rejected the continuation of this provision. It is difficult 
to discern any reason to place venue in a case where a threat is placed 
in the mails in a different district, as a matter of right, than would be 
the case if an explosive or narcotics were placed in the mails. Under 
the Code, venue will generally be determined by the provisions of 
section 3311 (c) and, should that provision prove tt hardship for the 
defendant, he will retain his right to move for a change of venue 
under Rule 21 of the Federal Rules of Criminal Procedure. 

SEOTION 3312. VEKUB FOR AN OFFENSl~ 00llI1>HTTBO OUTSIDE ANY DISTRICT 

1. In General 
This section deals with venue for crimes, snch as aircraft hijacking, 

which may be an offense against the United States and yet may take 
place outside of the jurisdiction of any particular judicial district. 
r3. Present Federal Law 

Existing Federal law in this area is found in 18 U.S.C. 3238 which 
provides that if an offense is committed outside of any State or Federal 
iudicial district, venue will lie where the offender IS first arrested or 
brought. However, if the offender remains outside the jurisdiction of 
any district an indictment may be brought in the disti'ict of his last 
known residence or, where such residence is unknown, in the District of 
Colnmbia. The purpose of this latter provision is to allow for an indict
ment to toll the statute of limitations while the offender is still at large. 

3. Provision.'] of the Bill, as Reported 
Section 3312 lamely follows cnrrent law. Subsection (a) as drafted 

merely reflects stylistic changes to comport with the structure of the 
Code's jurisdiction provisions in chapter 2. The phrase "is first 
brought" is modified by the term "after arrest" to cn,rry out the clear 
intention of existing Jaw that it is the district in which the defendant 
is firRt restrained in which venue will properly lie.8 

Snbsection (b) is new and allows for a very restrictive change or 
venue pr?vision on the moHon of any party to 'the case, including the 
prosecutIon. A number of cn,ses have arisen where the defendant is 
being returned from outside the United States and his plane has made 

8 See United States v. Erdos, 474 F.2d 157 (4th Cir.), cert. denied, 414 U.S. 876 (1973) ; 
United States \". ROB8, 439 F.2d 1355 (9th Cir. 1971), cert. denied, 404 U.S. 1015 (1972). 



Section 3313. 1066 

a stop, generally due to an emergency of some sort, outside the district 
where the government intended to return him. Thus, a plane destined 
for the Eastern District of Virginia (Dulles Airport) might make an 
unscheduled stop in Maine or Massachusetts because of engine trouble, 
weather, illness, or the like. Under these and similar exigent circum
stances, subsection (b) wonld allow the defendant or the government 
to move for a change of venue. The subsection serves to avoid the prob
lem of a district suddenly having responsibility for a major criminal 
case. in which the evidence and witnesses are to be found in n clistnnt 
diRtrict. 

SECTION 3313. VENUE IF A NEW DISTRICT OR DIVISION IS ESTABLISHED 

I. In General 
This section treats the venue problems that arise from the creation or 

a new district or division encompassing the place in which the offense 
was committed. 
e. Present Federal Law 

,Current Federal Jaw is found in 18 U.S.C. 3240 and establishes that 
prosecutions are to continue in the old district or division as if the new 
one had not been created. However, the court is given discretion, 
upon the moHon of the defendant, to order a transfer to the new dis
trict or division. 
S. Provi8ion8 of the Bill, a8 Rel)orted 

With one exception, section 3313 makes only stylistic changes in 
the language of current Jaw. The exception is that a defendant's mo
t,ion for a change to the new dist.rict must be made no later than 
twent.y days after arraignment. The purpose of t.1lis addition is to 
avoid t.he possibility, under the provisions of current law, that the 
defendant will move for a change of venue at a very late date up to 
and including the time of trial. 
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CHAPrER 34.-ApPOINTMENT OF COUNSEI~ 

(Sections 3401-3405) 

This chapter establishes the procedures for the appointment of 
counsel, creates guidelines for payment of appointed counsel, and 
offers alternative plans for the districts in establishing full-time ap
point{ld defense counsel. The whole of current Federal law in this area 
is set forth in 18 U.S.C. 3006A. The importance of the subject of 
affording the right to counsel is such that the Committee believes it 
is deserving of treatment in a'separate chapter. The chapter in large 
measure continnes the existing law as set forth in 18 U.S.C. 3006A, 
breaking that section into five separate sections, each dealing with a 
phase of the appointment of counsel for indigents. Other than a sub
stantial increase in maximum compensation rates to reflect the effects 
of inflation, the changes that have been made are largely stylistic 
and will be discussed in the context of each section. 

SECTION 3401. DISTRICT PLANS FOR APPOINTlIIE:NT OF COUNSEL 

This section is drawn from 18 U.S.C. 3006A (a) and provides for 
the establishment by each district court of a plan for the representa
tion of indigent defendants under Rpecified circumstances, the broad
est of which includes any time that such a person has a right, under 
the Sixth Amendment, to the 'assistance of cOlulSel.1 The provision is 
designed to be and is, in fact, flexible enough to encompass emerging 
concepts of the right to counsel. The section also specifically provides 
for the plan to contain provisions for the appointmentof"counsel in 
juvenile proceedings, thus implementing a provision found in the 
Juvenile Justice and Delinquency Act of 1974.2 Further, it includes a 
provision ,for counsel at a hearing to determine if a juvenile should be 
treated as an adult. 

The subsection includes investigative resources, expert witnesses, 
and other assistance necessary to provide for an adequate defense 
within the term "representation." 3 In each ease the plan of the district 
must be approved by the judicial council of the circuit. 

The only difference of note between this provision and current law 
is that the language used in subsection (a) (1) (A) is phrased not in 
terms of felony, misdemeanor, or petty offense but, rather, in terms 
of the type of offenses under the Code for which counsel would be 
required. The holding in A.1'.qersinger v. Harnlin,4 which required 
counsel as to lesser offenses only where a deprivation of liberty was a 
possible result of the trial, would be covered in the general language 

1 See Unitei/. States V. Bailey. 581 F. 2d !lS4 (D.C. Cir. 1!l78). 
2 P.L. 93-415, September 7, 1!l74. 
3 See United States V. DUl'fJllt, 545 F.2d 823 (2d Cir. 1976) ; United State8 v. MOlla, 

544 F.2i! !1M (5th ('fr. 1976). 
'407 U.S. 25 (1972). 
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of subsection (a) (4) concerning appointment of counsel when re
quired under the Sixth Amendment. Subsection (a) (4) is drafted 
broadly enough to permit payment of counsel if the court decides that 
counsel is required under the Sixth Amendment or if a new statute 
should J?rovide a right to counsel in a situation where a person faces 
loss of lIberty and cannot afford adequate representation. An example 
of such a right to counsel would be a situation in which foreign 
counsel is required to take a deposition in a foreign court pursuant 
to Rule 15 of the Federal Rules of Criminal Procedure. 

SECTION 3402. APPOINTMENT OF COUNSEL 

This section is drawn from 18 U.S.C. a006A (b) and (c) and enu
merates the sources from which appointed counsel may be obtained. 
These sources are a panel of attorneys designated or approved by the 
court, or a bar association, legal aid agency, or defender organiza
tion furnishing representation under the district's plan. It also pro
vides for retroactive appointment upon a subsequent showing of in
digency as well as permitting the appointment of separate counsel for 
co-defendants where the interests of the parties so require. In addi
tion, the section provides that appointed counsel is to be made avail
able through every stage of the proceedings, and, to that. extent, it 
goes beyond the requirements of the Sixth Amendment which does not 
require appointed cOlUlsel in discretionary appeals.5 

Finally, the section also contains provisions for dealing with a 
change in the defenda,nt's financial circumstances-for better or 
worse-and for substitution of counsel if that becomes necessary. 

SECTION 3403. COMPENSATION OF COUNSEL 

This section is derived from 18 U.S.C. a006A (d), (e), (f), and (g). 
Subsection (a) sets the rates for counsel fees by the hour and by the 
case and alJows for waiver of these maximum amounts with the ap
proval of the chief judge, of the circuit. The bill provides a 50 percent 
increase in the compensation permitted for representing criminal de
fendants in order to adjust for inflation occuring between October 
1970 (the date of last revision of these figures) and ,Tune 1977. During 
that period Department of Commerce figures show that the cost-of
living incre,ased 53.9 pe,rcent. It has of course increa:sed further in the 
last two years (and thus the increase in this section is relatively 
modest). The subsection also provides that appeals and petitions for 
certiorari may be filpd b~' indigents without repayment of costs or 
security. One other change has been made. Under Clll'rent law, hourly 
payments were possible up to the minimum hourly rate established by 
a bar association. Fee schedules spt by hal' associations han>. received 
much criticism recently and, in one cii'cml1stancp, t11PY han been held 
to violatp the antitrnst laws,G Accordingly, the Committep in subsec
tion (a) refers only to the usual minimum hourly ratp in thp district 
for similar services ,vithout reference to any rate sptting body. 

Snbsection (h) proviclcs for services othel' than cOllnsal amI limits 
tIle amonnt of fnnils tlH\.t may be expendecl for snch seT'vices, hut ag-ain 
permit::; waiver of the maximum. 

Snbsect.ion (c) deals with tl'e Bitnation in which t.lle ('onrt. finds. 
after appointing connse1, that fnnd::; are availall]e for tllC\ dcfondant 

"Ro88 Y. Moffit. 417 U.S. 600 (1974). 
• Gola/arb Y. Virginia State Bar A88oc£atiol~, 421 U.S. 773 (1975). 
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from some other source. It permits the court to direct that such funds 
be used for payment of fees or to reimburse the Treasury.7 

Subsection (d) permits appointment of counsel for material wit
nesses, for habeas corpus proceedings, and for post-trial claims of 
mental incompetency. . 

BRcnON 3404, DEFENDER ORGANIZATIONS 

This section is drawn from 18 U.S.C. 3006A (h) and establishes two 
main t.ypes of defender organizat:ions-the Federal Public Defend,er 
Organization and the Community Defender Organization. The main 
difference between the two is that the former is appointed by the 
judicial conncil of the circuit while the latter is a community organi
zation (perhaps a cOlmty or State defender's office) which offers its 
service to the Federal courts. 

SECTION 3405. GENERAL PROVISIONS FOR CHAPTER 3. 

This section is derived from 18 U.S.C. 300SA (d) (5) and (6), (i), 
(j), and (1) and conta iml various provisions that are of the house
keeping variety. The section carries forward current law in these 
arens, hilt it omits the definition of the term "district court" since such 
a definition is already found among the general definitions of the Code 
in section 111. 

Subsection (a) requires each district court and judicial council to 
submit to the Administrative Office of the United States Courts various 
reports at times to be specified. 

Subsection (b) covering administration provides that the director 
of the Administrative Office of the United States Courts is to supervise 
disbursements of funds appropriated to carry out the provisions of the 
chapter. 

Subsection (c) makes the provisions of the chapter applicable to the 
United .States District Court for the District of Columbia and the 
United States Court of Appeals for the District of Columbia Circuit. 
It expressly makes this chapter inapplicable to the Superior Court of 
the District of Columbia and the District of Columbia Court o.f Ap
peals. This limitation on the application of this chapter to local courts 
located in the District of Columbia reflects legislation adding a pro
gram for repesentation of indigents in criminal caRes to t~Je District of 
Columbia Code.s In addition, current 18 U.S.C. 3006A(I) makes the 
defender organization provisions of 18 U.S.C. 3006A(h) inapplicable 
to United States courts in the District of Columbia. Due to a recent ma
jor shift of criminal jurisdiction that provision is no longer appropri
ate. Accordingly, subsection (c) now makes the defender organization 
provisions of src.tion 3404 applicable to Unitert States courts in the Dis
trict of Columbia. This will provide to the Federal courts in the Dis
trict the same options that are available to Federal courts in the rest of 
the country.9 

Subsection (d) codifies 18 U.S.C. 3006A (d) (5) and states that 
for p11l'poses of compensation a court ordered new trial shall be con
sid(ll'(ld n n('w case. 

Subsection (e) codifies 18 U.S.C. 300SA(d) (6) and waives pay
ment of various fees for indigents on an appeal or II. petition for cer
tiorari. 

7 This provision was cited as "constitutionally proper" In United States v. Bracewell, 
569 F.2d 1194 (2d Cir. 1978). 

8 P.T,. 93-412. September 3. 1974, amending 18 U.S.C. 3006A.. 
o The problem Is outlined in a letter to the Committee from the director of the District 

of Columbia Public Defender Service. See Hearings p. 9422. 
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CHAPTER 35.-RELEASE AND CONFINEMENT PENDING JUDICIAL 
DETERMINATION 

Chapter 35 consists of two subchapters. The first, entitled: "Release 
Pending Judicial Proceedings," is a partial revision of the Bail Re
form Act of 1966.:1 The second subchapter, entitled: "Confinement 
Pending Judicial Proceedings," deals with the procedures for com
mitment to custody and discharge from custody of an arrested but 
unconvicted person. 

SUBCHAl'TER A.-RELEASE PENDING JUDICIAL PROOEEDINGS 

(Sections 3501-3509) 

This subchapter makes substantial revisions in the Bail Reform Act 
of 1966 in order to address such problems as the need to consider com
munity safety in setting nonfinancial pretrial release conditions, the 
need to expand the list of statutory release conditions, the need for a 
more appropriate basis for deciding on post conviction release, and 
the need to pl'.:).vide procedures for revocation of release for violation 
of conditions of release. In some instances, the language and structure 
of the various pro viRions have been changed to be consistent with the 
rest of the proposed Criminal Code; substantive changes, however, are 
few and those changes that were made will be discussed in greater de
tail in the context of the various sections. 

SECTION 3501. RELEASE AUTHORITY GENERALLY 

This section carries forward the provisions of 18 U.S.C. 3141. 
Although the language and structure of the provisions have been 
modified, there are no substantive changes. Instead of using the term 
"bail," this provision and other provislOns in the subchapter use the 
term "release." The word "judge," which is used throughout these 
provisions, is defined in section 111 as "any judicial officer and in
cludes a justice of the Supreme Court and a magistrate." Judicial 
officer would thus include those State judicial officers who are author
ized to arrest and commit offenders. This carries forward the present 
interpretation of 18 U.S.C. 3141. In capital cases, only judges of a 
court of the United States that has original jurisdiction in criminal 
cases are authorized to grant release; this, too, is current Jaw under 18 
U.S.C. 3141. Accordingly, United States magistrates are not em
powered to grant release in capit.al cases'since their jurisdiction in 
criminal cases is derived solely from the district court. However, they 
come within the definition of the term "judge" and are empowered 
to order a pretrial release in a non-capital case. 

118 U.,S.C. 3146 et !leq. 
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SEOTION 3502. RELEASE PENDING TRIAL IN A NON-OAPITAL OASE 

This section makes several substantive changes in the basic provi
sions of the Bail Reform Act of 1966. That Act, in 18 U.S;O. 3146, 
adopted the concept that in non-capital cases a person is to be ordered 
released pretrial under those minimal conditions reasonwbly required 
to assure his presence at trial. Danger to the community and the pro
tection of society are not to be considered as release factors under the 
current law. Oourt interpretations have largely followed this statutory 
scheme although in egregious circumstances exceptions have been 
made. ll 

Over the last thirteen years considerable criticism has ,been levelled 
at the Bail Reform Act because of its failure to recognize the prdblem 
of crimes committed by those on pretrial release.3 The Committee is 
aware of this criticism and agrees with much of it. The views of the 
Oommittee and the evident public concern were summed up recently 
in a statement by Senator Kennedy: 

The public is rightly concerned about current bail prac
tices. After more than a decade of experience with bail re
form, it is apparent that the reform effort has serious flaws. 
It has failed to deal with the problem of crimes committed 
by defendants released on bail. 1iVith increasing frequency, 
persons on bail are Ibeing arrested and charged with serious 
felonies-especially burglary, robbery, larceny and drug of
fenses. A recent study by the Institute of Law and Social Re
search found that over fifteen percent of all persons arrested 
for crimes committed in the District of Oolumbia were on 
bail at the time. This arrest rate is over ten times the rate of 
arrest for the general popUlation. 

* * * * * * * 
Our current bail procedures are not working. In particular, 

they pose an lillnecessary threat to the safety of the com
munity. It is time to recognize that these procedures need 
substantial revision, within the scope of what is permissible 
under the Constitution.4 

In facing the problem of what to do about current bail practices, the 
Oommittee considered adopting a preventive detention provision simi
lar to that contained in the District of Oolumbia Oode and enacted by 
Oongress in 1970.5 That provision, which sets out specific categories 
of defendants who are subject to pretrial detention and sets out specific 
criteria to be established at a hearing to justify detention, has however, 

2 See United States Y. Gramer, 451 F. 2d 1198 (5th Clr. 1.971) ; United States Y. Smith, 
444 F. 2d 61 (8th Clr. 1971), cert. denied, 405 U.S. 977 (1972). ~'l1e only recognized ex
ception to this rule In pretrial non-capital cases Is In a sltl1'atlOI1 where the defendant has 
threatened a potential witness against him. See United States V. Win(/., 527 F. 2d 672 
(6th 'Clr. 1975) ; UlIUed States Y. Gilbert 425 F. 2d 490 (D.C. Clr. 1969) : but see also 
United States Y. Abraha.lIIs, 57'5 F. 2d 3 (1st Clr.), cert. denied. 99 S.Ct. 85 (1978) per
mitting pretrial detention under circumstances where no condition or combination of re
lease conditions could reasonably assure defendant's appearance at trl[tl. 

3 Criticism of the Ban Reform Act Is set forth in H.R. Rep. No. 91-907, 91st Cong .. 2d 
Sess. 87-104 (1970). See also generally materials set forth in Amendments to the Bail 
Reform. ilct of 1966, H(>flrlngs. beforp the Subcommittee 011 Constitutional Rights of the 
Committee on the Judiciary, United States Senate, 91st ·Cong. 1st Sess. (1969) ; Preven
ti've DetenUon. Ht'flrlngK. bt'fore thl' Subcommittee on Constltntional Rlf(hts of the Commit
tee on the Jndiclary, United States 'Senate, 91st Congo 2nd Sess. (1970). 

• Address of Senator Edward M. Kennedy to the National Go\'ernors ConferenCe on 
Crime Control, June 1, 1979. 

• 23 D.C. Code 1322 et seq. 



1073 Section 3502. 

been little utilized and has been criticized as too complex.o The con
cept of prevention detention is further subject to great debate as to its 
constitutionality.7 Because of the continuing debate as to the consti
tutional issues, and the fact that the 1970 Act has not proven to be 
effective, the Committee has decided to adopt a middle course. That 
course consists of making a number of changes in the existing law, 
many drawn from the non-preventive detention features of the D.C. 
Act, and many of which have been supported in recent years by various 
studies and recommendations. At the same time this middle course, 
while rejecting the formaJity, breadth, and complexity of a full blown 
preventive detention statute, still will provide for extreme restrictions 
on liberty in unusual cases during the pretrial stage based upon a find
ing of danger to the community or of danger of flight that no condi~ 
tion or combination of conditions of release can reasonably be expected 
to guard against. 8 

The major revisions of the Bail Reform Act are set forth in subsec
tions (a) through (d) of section 3502. Each will be considered in detail 
·below. In summa.ry, they provide for an initial release. decision based 
011 danger of flight, a secondary review of that release decision to de
termine if additional non-financial release conditions should be im
posed to ensure the safety of any other person or the commuJlity, the 
imposition of a mandatory condition on all those who are releabl!d that 
they not commit a crime while released, and the creation of a greatly 
expanded list of discretionary release conditions that for the most part 
are applicable on both the issue of flight and danger. In combination 
with other provisions in this chapter, the Committee's hope is that the 
Federal bail laws as revised will increase the ability of the criminal 
justice system to reduce criminal violence committed by those on bail. 

Subsection (a) directs the judge at the appearance of a person 
charged with an offense to consider first the likelihood of the defend
ant's appearance for future proceedings. In large measure~ subsection 
(a) embodies the introductory provisions of 18 U.S.C. 3146(a) includ
ing that section's emphasis on release on recognizance or on unsecured 
appearance bond for those who are deemed good risks to appear in 
the future as required. If the judge, in his discretion, after reviewing 
the factors set forth in subsection (e), determines that conditions must 
be set to ensure appearance, he is directed to consider the conditions 
set forth in subsection (d), including) if appropriate, the use of an 
a.ppearance bond with a ten percent returnable deposit paid to the 
court as well as traditional bail bond with sufficient sureties, and to 
set the least restrictive conditions or combination of conditions that 
wjll assure the appearance of the person. The discretionary release 
conditions of subsection (d) have been greatly expanded over those 
specified in current 18 U.S.C. 3146 9 and will'be discussed below. It 
should be noted, that while the court may, in its discretion, impose 
anyone or a combination of the conditions set forth in subsection (d) 

• Report of Institute for Law and Social Research on Pretrial Release ancI Misconduct 
in the District of Columbia, November 27, 1978 (hereinafter cited as INS LAW Study) at 
I-11.1-R3. 

7 S!'!' materials in Senate 1!l70 Hearings on Preventive Detention .mpm. note 3: H~ss. 
Pretrial Detention ana tIle 1970 DiHtrict of Golron/)ia Gr;n~e Act· The Next Step in Bail 
,Reform, R7 Brooklyn Law R~view 277 (1!l71.): Jl[ey~r. OOllstitt'tionalitJl of Pretrial Tle
tention. 60 Geo. L.' T. 1140 (1972) ; Silbert & Rauh. Griminal La,IOB all4 Procedures: The 
District of Goillmbia GOII.rt Refonn an!l OrimiuIII Proce!lur-es Act of 1970, 20 Am. L.Rev. 
252 (1970-1). 

8 See .qupra notes 4. 6, and 7. 
018 U.-S .. C. 3146ra) (1)-(5). 
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to assure the appearance of the defendant) the court must in addition 
impose the mandatory condition set forth in subsection (c) -that the 
defendant not commit a Federal, State, or local offense while on pre
trial release. 

The subsection mandates that once the court has determined that 
the person can be released without undue risk of flight through the 

. use of appropriate conditions of release, and once the person hits indi
. cated that he can satisfy those release conditions, the judge then is to 

consider the provisions of subsection (b) dealing with community 
safety. If the person is una-ble to meet the release conditions set under 
subsection (a), or if under the circumstances release is denied because 
no condition or combination of release conditions can assure the per
son's appearance,10 there is no need to consider subsection (b). How

. ever, if a person held pretrial in official detention under subsection (a) 
for a failure to meet imposed conditionR-e.g., throug-h the inability to 
P?st money bond or through unavailability of a third party custo
dIan- should subsequently be able to meet those conditions, the court 
must then consider subsection (b). 

Subsection (b) directs that the judge who has ordered reJease pur
suant to subsection (a) must determine, in the exercise of his disr.retion, 
to what extent such release will endanger the safety of any other perroon 
or the community. In making that determination, as in determining 
the issue of release on the question of the likelihood of flight., the jud~e 
is to consider the factors set forth in subsection (e). If the jud~e de
termines th8,t the person will pose such a danger, he is to set, in lieu 
of or in addition to the conditions set to assure appearance of the ac
cused, any condition or combination of conditions set forth in subsec
tion (d) tha.t will reasonably assure the safety of any other person 
or the community. None of the financial release conditions, however, 
are applicltble to the issue of community safety. 

The consideration of danger to the 'community in setting release 
conditions is now widely supported. It is cUl'l'ently the law in the Dis
trict of Colmnbia,n and has been e]lnOI'Fed in the recent revision of the 
Americltn Bar Association Standards Relating to the Administration 
of Justiee,l2 as well as in the 1968 version of the ABA Stand
ards.13 It has also been recommended by the National Conference of 
Commissioners on Uniform State Laws 14 and in recent testimony 

. before this Committee.15 One of the major criticisms of the BaiJ Re-
form Act is that it rejects the concept of ensuring 'community safety. 
However, it is an accented fact that many judges currently use money 
bond to detain those they deem to be dangerous.16 By permitting the 
judge to use the fun panoply of nonfinanciltl release conditions to limit 
the activities of the df'fendant considered to be dangerous, this pro
vjsion seeks to end the hypocritical use of money bonf{ (setting of bond 
for the announced purpose of ensuring appearance whereas community 
protection is the true reason) and to focus the court's attention openly 

10 United StateB v. AbrahamB, Bupra, note 2. 
II 23 D.C. Code 1321 (a). 
12 ABA Rtnndnrds on Pretrial Rplense. 10-5.2 (1078). 
13 ABA StnndnrdR on Pretrial Relellsp.. 5.5 (1!l6R). 
,. National Conference of Commissioners on Uniform State Laws, Uniform Rules of 

Criminnl Procedure. Rule 341 (1!l74). 
,. Henrinjrs. Part XIV. testimony of Alan Dershowitz, p. 10323; testimony of Bruce 

Beaudin. p. 10340; testimony of Dllvld Robinson. n. 103r;0. 
10 H.n. Rep. No. 01-907, b1st Cong., 2<1 Sess. 170; ABA 1068 Standards. Bllp'·a. note 1;{ 

at 65. 

L-________________ ~-----~ 



1075 Section 3502. 

on considering the issue of community safety and fitting release co~
ditions to the circumstances of the case. There seems to be no logic III 
permitting conditions that restrict the defendant's movements, asso
ciations, and activities to be set to assure his appearance, while not 
permitting similar restrictions to ensure the protection of the com
munity from further illegal acts by the defendant. 

The bar on imposing a financial condition to ensure community 
safety is, as noted, an effort to terminate the hypocrisy of using money 
bond to detain dangerous defendants through the ~ise of protecting 
against fiight.l1 If a defendant is dangerous, the bl!l gives the judge 
broad discretion as to the conditions of release that he may impose and, 
in especially serious circumstances, the provision in subsection (d) 
(11)-to the effect that the court may require the defendant to abide 
by such other severe restrictions on the person's freedom, associations, 
or activities that the court deems appropriate-is available to give the 
judge sufficient latitude to impose whatever restrictions on a released 
suspect's freedom as are necessary. 

Subsection (c) is new to the law and creates a mandatory release 
condition that must 'be imposed on every defendant released pursuant 
to this sufbchapter. It provides that an explicit condition for the re
lease of a defendant must be set that the defendant not commit a Fed
eral, State, or local eriine during the period of his release. While it 
may well be self-evident that society expects all of its citizens to be 
law abiding, it is particularly appropriate, given the problem of crime 
committed by those on pretrial release,18 that this requirement be 
stressed to all defendants at the time of their release.19 In addition, 
the establishment of probable cause to believe that a person on pre
trial release has committed a crime will be sufficient to trigger the pro
visions of section 3507 permitting revocation of release and the use of 
the contempt power. 

Subsection (d) lists the discretionary release conditions that the 
court may impose on those being released. Except for financial release 
conditions that can only be utilized to assure appearance, all of the 
conditions may be used both on the issue of assuring appearance and on 
the question of assuring community safety. Current 18 U.S.C. 3146 
sets forth five specific conditions, including a catch-all permitting im
pOf?ition of "any other condition deemed reasonably necessary to as
sure appearance as required." 20 The committee has determined to 
maintain these five conditions and to increase the number of explicitly 
stated conditions by adding six more. Although all of the additional 
conditions are aPl?ropriate today under the catch-all in current law, 
spelling them out III detail is intended to encourage the courts to utilize 
them in appropriate circumstances. Underutilization of some of these 
conditions today may occur because they are more appropriate to the I 

question of danger to the community than they are to the risk of flight. 

17 A 'defendant who is a dang'el' to the community remains dangerous even if he has 
posted a substantiul money bond. 

,. The INST .. AW study. B1/-pm note 6, rcportpd that 13 percent of all felony defendants 
Who were released pretrial were realTested while on release (Executive Summary, p. vi) 
and some 25 percent of all felony defendants released on cash bond were rearrested (p. 
II-48). 

10 This concept was endorsed In the commentarY to the Uniform Rules of Criminal Pro
cedure, 8upra note 14 at 67, citing an Arizona case to the eft'ect that it Is l}ermisslble to 
condition pretrial release by a requirement that the defendant conduct himself as a law
abiding citizen. State v. OaBsiltB, 110 Ariz. 485, 520 P. 2d (1074). 

'" 18 Uo'S.'C. 3146('a) (5). 
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By allowing the court to consider danger to the community in setting 
release conditions, some of these specified conditions will oocome ~f 
more utility, ooing more directly related to this new basis for qualI
fications on release. 

It must be emphasized that all conditions are not appropriate to 
every defendant and that the Committee does not intend that any of 
these conditions be imposed on all defendants except for the manda
tory condition set out in subsection (c). The Committee intends that 
the judge weigh ea'Ch of the discretionary conditions sepnrately with 
reference to the character and circumstances of the defendant before 
him and to the offense charged, and with specific reference to the fac
tors set forth in subsection (e). 

The added conditions are in large measure drawn from those con
ditions deemed suitable for imposition of a sentence of probation,21 
the nearest parallel. 22 The existing conditions for pretrial release set 
forth in 18 U.S.C. 3146 are also largely reflected in the basic proba
tion law. 

The first condition explicitly set forth in subsection (d) is the 
familiar third party custodian provision of exis'ting 18 U.S.C. 3146 
(a) (1), with one major change. The Committee endorses the use of 
third party custodians in appropriate cases. However, the Committee 
is aware of some recent criticism of the practice tlUtt indicates a high 
incidence of rearrest for those released to third party custodians III 
the District of Columbia.23 To assure that third party custodians are 
chosen with care, the condition has been amended to require that the 
custodian be reasonably able to assure the judge that the person will 
appear as required and that he will not pose a dnnger to the safety of 
any other person or the community. It is not intended by this provision 
that the custodians 00 held liable if the person to be supervised ab
sconds or commits crimes while under the custodians' supervision. 
Rather it is intended to alert the judge to the necessity of inquiring 
into the ability of proposed custodians to supervise their charges and 
to impress on the custodians the duty they owe to the court and to the 
public to 'carry out the supervision to which they are agreeing. 

The second condition in subsection (d) deals with restrictions on 
travel, associations, and place of abode, and is drawn without sub
stantive change from existing 18 U.S.C. 3146(a) (2). The Committee 
is aware of the recent study in the District of Columbia indicating 
that good community contacts are not a guarantee of a likelihood of 
appearance.24 Until more data is gathered, however, the Committee 
believes the retention of such release conditions is warranted, but 
judges should be wary of total reliance on commnnity contacts in 
evaluating whether the person will appear in the future as required. 

Conditions three, four, five, seven, and eight dealing respectively 
with employment or the active seeking of employment, reporting on 
a regular basis to a desil!nated law enforcement officer, rE'fraining 
from excessive use of alcohol or any contro]]ed substance without a 
prescription, refraining from possessing dangerous weapons, and 
undergoing avaiJable medical or psychiatric treatment are all drawn 

"'Section '2103 sets forth the conditions of probatlon . 
.. flee cnmmentary to 1968 ABA Stanr1arr1s. Bllpt'a, note 13 at 70. 
23 The INSLAW Study. Bllpra note 6, found that defendants released to third-party 

custodians seemed more Jlkely to 'be rearrested than were defendants on other forms ot 
pretrial release. Execu tlve Summary, p. xi!. 

"' INSLA 'Y Study, Bllpt'a, note 6, Executive Summary, p. xi. 

L-______________________________________ ~ ____ _ 
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from the probation' conditions set forth in section 2103.25 The Commit
tee believes that in appropriate cases each of these conditions are 
applicable to individual defe)ldants on the issues of flight or assuring 
community safety. 

Condition six is new. It requires that, when imposed, the defendant 
avoid all contact with potential witnesses who may testify concerning 
the offense. It is a continuing complaint that witnesses are intimidated 
by those released on bond 26 and, indeed, under current law, pretrial 
detention appears appropriate if witnesses are threatened.27 This con
dition enables the court to raise the issue with the defendant before 
actual intimidation has occurred. In addition, in all releases the court 
will now be required to wal'll the defendant of the provisions of section 
1323 (Tampering with a 'Witness, Victim, or an Informant) at the time 
of initial release.28 Protecting against witness intimidation is most 
hnportant to the fair and impartial administration of criminal justice. 
This condition should be imposed whenever the circumstances are such 
that the judge believes any form of intimidation may occur. 

Conditions nine and ten are the basic financial release conditions 
now set forth in the Bail Reform Act. 29 They are unchanged from 
current lruw. As expressly noted, however, they may not be imposed 
to assure comnllmity safety. By authorizing an explicit and expanded 
set of release conditjons, the Committee hopes that the subrosa use 
of money bond to assure community safety will disappear. 

The eleventh and final condition is partially drawn from existing 
law and is partially new. It reiterates the provision of 18 U.S.'U. 
3146 (a) (5) that the court can impose any other condition, including 
a condition that the defendant return to official detention after spec
ified hours (e.g., after a dE,lfendant's working hours) or during specified 
periods (e.g., a period of days before a particular hearing). The spec
ified hours part of condition eleven is now made applicable to both the 
issue of danger of flight and danger to the community. The Committee 
hopes that the COUl'tS will be inventive in fashioning these conditions 
so that as much pretrial release as is warranted will occur under both 
"assurance of appearance" and "community safety" standards. 

Condition eleven adds to current law the proyision that the judge 
may require that the defendant t'abide by such other severe restric
tions on [his 1 freedom, association, or activities that the court deems 
appropriate." It is this -part of condition eleven that represents the 
careful middle course that the Committee hilS decided to take, as 
noted above, between the current status of the Federal law where pre
trial detention because of danger to any person or the community is 
virtually impossible, and the creation of a detailed, categorized pre
ventive detention system similar to that in effect. though rarely uti
lized, in the District of Columbia. The language used in this condition 
is a recognition of the fact, thilt.. in occasional caRes, severe custodial re
strictions may be necessary. The Committee also recognizes the fact 
that under our existing knowledge it is virtually impossible to single 

·.Section 2i03(b) (5), (16). (S), (ll) and (10) res'1ectlvely . 
•• In I!eneral see R~dllci"g Victim/WitnesB Jntimidntion: A Package, American Bar As-

socia tlon. Section of 'Criminal Justlcp 'Committee on Victims (1979) . 
• 7'See United ,'Itates ,'. Gi/bel·t Ilnd Unit ell States v. Wind, 81tp1'll, note 2 . 
.. ~pction 116011(f). 
·°18 U.S.-C. 314b(a) (3), (4). 

51-508 0 - 80 - 69 
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out in statutory form the kinds of defendants, the kinds of offenses, 
and the kinds of factors that will make for a reasonable total assess
ment of the likelihood of future flight or dangerousness. Condition 
eleven will permit the judge to restrict release while avoiding the COll

troversies and practical arguments surrounding preventive detention. 
Each case must be judged on its merits and each case will be differ

ent. There may be rare cases in which some form of pretrial detention 
is required, but these cases will be infrequently granted the expanded 
release conditions that can be imposed to protect the community. 

While no two cases that will justify detention will be the same, 
and while its use should not be the norm, the Committee wishes to 
cite two specific cases, one dealing with detention on the theory of 
danger of flight and the other based on danger to the community, that 
are illustrative of the cases that condition eleven will address. The 
Committee hastens to stress that the cases cited are illustrative only. 

First is the case of United States v. Abrahams.30 In that case the 
First Circuit in a ibail proceeding based on a non-violent charge 31 

concluded that no condition or combination of conditions would as
sure the appearance of the accused. The defendant was held, under 
current law, without bond pending trial. The factors cited by the 
court where 'the following: 32 

(1). Defendant had three previous convictions in both fed
eral and state courts. (2) Defendant was an escaped state 
prisoner from New Jersey. (3) Defendant had given false 
information at the previous bail hearing on January 10, 1978 ; 
he falsely stated his name was Carr and denied that he had 
ever previously been arrested or convicted of a crime. (4) De
fendant had failed to appear on January 18, 1978, as ordered 
by Magistrate Pierce. (5) Defendant, using the name Layne, 
had failed to appear in a California case and was a fugitive 
from the courts of that state. (6) Defendant had used several 
aliases in the past (7) Defendant had transferred 1.5 million 
dollars to Bermuda in 1976 and 1977. 

Second is the case of Samuel Joseph Melville, who had bail hear
ings based on related explosive charges in Federal 33 and State 34 courts 
in New York in 1969. Melville and three accomplices were arrested 
by Federal and State officials in possession or two dynamite bombs, 
each equipped with a timing device and blasting cap, and a fully 
loaded .38 caliber pistol. An informer stated that Melville claimed 
to have contacts with Canadian terrorist bombers who were fugitives 
and that Melville had arranged transportation for them to Cam\da.35 

In each of the six instances between July 26,1969, and November 12, 
1969, recited in the State complaint, high explosive devices were det
onated with two timing mechanisms in buildings which were occu
pied at the time of the bombing. The buildings, in various parts of 
the city, were the United Fruit Pier, the Marine Midland Gl'ace Com
pany, the Chase Manhattan Bank, the RCA Building, the General 

ao Supra, note 2. 
"'The oll'ense was a violation of 18 U.S.C. 1001-a false statement charge. 
"" Supra note 2, 575 F.2d at 4. 
33U11IiterZ State8 v. Melville, 306 F. Supp. 124 (S.D.N.Y. 1969). 
::4 People v. Melville, 62 Misc. 2d 366, 308 N.Y.S. 2d 671 (Crim. Ct. 1970). 
:J5 Conceivably, Mel\'llle could have been detained pretrial and tile theory that no condi

tion or combination of release conditions could assure his appearance as required. 
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Motors Building, and the Criminal Courts Building. In -the Marine 
Midland bombing, nineteen persons were injured, and, according to 
the District Attorney, were it not for a steel partition, Melville would 
undoubtedly have faced multiple murder charges. '1'he District At
torney also contended that the defendant (through the statement of 
the informant) was involved in the theft of 150 pounds of dyna
mite, and the largest portion of the explosives was still unaccounted 
for. He claimed that even under the rigid release conditions imposed 
by the Federal judge, the defendant could avoid surveillance and 
strike again. Indeed, he maintained that Melville had evad~d a sur
veillance prior to his bombing of the Criminal Court building. Fi
nally, the District Attorney asserted that there was a clear distinc
tion between the co-defendants who were out on bail and Melville. 
He claimed that Melville was the "engineer" who not only made and 
planted the bombs but was the only one of the conspirators capable 
of such action. -

Melville was ordered detained as a danger to the community under 
the New York law as then interpreted. In the companion Federal case 
he was ordered released on money bond with accompanying restrictions 
on movement. The Federal court held that under the Bail Reform Act 
there was no authority to consider the likelihood of future crimes if 
the defendant was released. 

In the Committee's view both Abrahams ::md Melville should have 
faced some form of detention pretrial. It intends that condition eleven 
be utilized in cases such as this in the future,36 The Committee again 
emphasizes that these cases are only illustrative and not intended to 
. represent norms of any sort. 

In order to assure that anyone subjected to such severe restrictions 
under condition eleven is proceeded against promptly, subsection (d) 
mandates that such a defendant be brought to trial expeditiously under 
the Speedy Trial Act moved to Chapter 114 of title 28 of the United 
States Code.37 

Subsection (e) provides that in determining the release conditions 
to be imposed, the judge shall take into account a number of factors. 
Most of these are drawn from the existing Bail Reform Act and in
clude such things as the nature and circumstances of the offense 
charged, the weight of the evidence against the accused, and the history 
and characteristics of the accused, including his character, mental 
condition, family ties, employment, length of residence in the com
munity, financial resources, record of convictions, and record ·of ap
pearance or non-appearance at court proceedings.s8 The Committee 
has decided to expand upon this list and to indicate to the court other 
factors that it should consider. These additional factors for the most 
part go to the question of community safety that must be addressed 
Hnder subsection (b), These added factors are the defendant's past 
conduct, any illegal drug use by the defendant, and whether he was 
on probation, parole. pretrial release, or other form of conditional 
release at the time of the instant offense. Many of these new factors 
might anpronriately be considered under the Cl11'rent law, but the Com
mittee considered it important to spell these out in greater detail. 

"" Tn addition. s"bse~tton Cd) (11 \ can be utl1bel! to c1etaln "retrial those who 'threaten 
wltn~Rses. See Unitecl ,<{tates v. anOert anrl United. Sta,teR v, Wind, sttpl'a, note 2. 
bll~~ That Act is moved by the bill to that Chapter of title 28 by section 516 of the reported 

38 18 U.S.C. 314Rlh) See Wood. v. Unitp.d StateR, 391 F.2!l 9Rl (D.C. elr. 1968) ; United 
.<{ta,teB v. Alston, 420 F.2d 176 (D.C. Clr. 1969). 
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Subsection (f) provides that when a judge authorizes release on 
specified conditions, he is to issue an order stating the conditions of 
release and to advise the person of the penalties applicable to a viola
tion of the conditions and that a warrant for his arrest will be issued 
immediately upon such violation. A similar provision exists in current 
law.39 This subsection, however, specifically provides 'that failure to 
render such advice is not a bar or defense to prosecution under section 
1312 (Bllil Jum:p'ing). This carries forward the intent of Congress in 
enacting the Ball neform Act and the judicial interpretation of the 
Act.40 The purpose of such advice is solely to impress upon the person 
the seriousness of failing to appear when required; such w!trnings 
were never intended to be a prerequisite to a bail jumping prosecution. 

This subsection is also specifically made applicable to release of a 
juvenile pursuant to section 3602. Subsection (f) also requires the 
court to advise a defendant being released of the provisions of section 
1323 (Tampering with a Witness, Victim, or an Informant). This is 
intended to impress on the defendant the seriousness of such conduct. 
As with bail jumping, the issuance of such a warning is not a pre
requisite to a prosecution under section 1323. 

Under subsection (g) a person whose release is authorized upon 
the fulfillment of certain conditions may, if he cannot meet these 
conditions within twenty-four hours after his hearing, petition the 
judge for reconsideration of the conditions imposed. Similarly, a per
son who is ordered released on a condition that requires him to return to 
custody after specified hours may petition the judge for review of this 
condition. If the judge refuses to change the conditions. he then must. 
state in writing the reasons for continuing the conditions imposed. 
Subsection (g) is not applicable to a person ordered detainpd because 
the court finds that no condition or combination of conditions will as
sure that 'the person will appear as required or that the person will not 
posa a danger to the safety of any other person or the community. In 
such cases, appeal is available under section 3506. 

Subsection (h) authorizes the judge to amend, at any time, his order 
granting release and authOl'izes him. at any time, to impose additional 
or different conditions of release. This authorization is based on the 
possibility that a changed situation or new information may dictate 
altered release conditions. It is contemplated by the Committee that 
the imposition of additional or different conditions may occur at an 
ex parte hearing in situations where the court must act quickly in the 
interest. of justice. In such cases, a subsequent hearing in the defend
ant's presence should be held quickly, ('Ac;pecial1y if he cannot meet the 
new conditions and is incarcerated.'! If the imposition of additional or 
different. conditions results in the detention of t.he person, the person 
also has the rip:ht to seek reconsideration under snbf:ection (d). 

Subsection (i) provides that the judge may consider any informa
tion in connectlOn with his decision to grant release regardless of 

39 18 U,S.C. 3146(c). 
'.See United States v. Of/ramo. 473F.2d 325 (4th Clr. 1973); U1!ited States v. DePlIgh, 

434 },'. 2d 5~8 (8th Cir. 1970), cert.denled. 401 U.S. 978 (1971) ; United States v. Eskew. 
469 "F'.2d 278 (9th elr 1972). 

41 Prior to establishing such new conditions and prior to a hearing thereon. the court may 
revoke the defendant's bail and order him arrested. United States v. Gamble, 21)5 F.Supp. 
1192 (S.D. Tex. 1969). 
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whether such information is admissible in criminal trials. This provi
sion is drawn from current law.42 

Subsection (j) permits a judge to detain a defendant for a period 
of up to ten days if it appears that the person is already in a con
ditional release status and the judge further determines that .the p~r·· 
son may flee or pose a danger to any other person or to the commumty 

. if released. The provision applies if the defendant, at the time the 
current offense was committed, was on pretrial or other release for a 
Federal or State 'felony or if the defendant is on probation, parole, or 
other releaso pending completion of sentence for any Federal, State, 
or local offense. The ten day period is intended to give the government 
time to contact the appropriate court, probation, or parole official re
sponsible for the existing conditional release and to provide the mini
mal time necessary for such official to take whatever action on the exist
ing conditional relE1.ase provision as that official deems appropriate. 
This provision is based largely on a provision for a five day hold in 
similar circumstances that is now the law in the District of Columbia.43 

The Committee deems five days to be too short a period in which to 
expect propel' notification and appropriate action by the original re
leasing body and thus has opted for ten days. It should also be noted 
that the District of Columbia measure is in effect a local provision and 
most of those under arrest to whom it applies are likely to be released 
either pretrial in the same District or be on parole or probation for a 
District offense; thus notification and appropriate action might well 
occur within the five day period. The Federal code, on the other hand, 
has national application, and in individual cases there will be need to 
consult and notify over longer distances; thus the time frame of ten 
days was adopted. While a deprivation of liberty of up to ten days is a 
serious matter, it must be balanced against the fact that the defendant 
has been arrested based on probable cause that he has committed a 
felony, the fact that he is already on a conditional release presumably 
subject to revocation for a prior offense, and the fact that the court 
must find that he may flee or pose a danger to any other person or to 
the community if released. On balance the Committee concluded that 
a detention of up to ten days in those circumstances is warranted and 
is in the interests of justice. 

Subsection (k) is based on 18 U.S.C. 3146(g). It authorizes the 
court to dispose of any misdemeanor or infraction by entering an order 
directing forfeiture of collateral posted to assure appearance. The Com
mittee has been informed that several hundred thousand offenses are 
disposed of annually in that manner in the Federal courts. There are 
for the most part minor offenses of the traffic violation type committed 
in national parks, on military bases, and the like. Subsection (k) au
thorizes the continuation of this practice which is saving of both the 
court's and the defendant's time and resources. The only new qualifica
tion is that any such collateral must be set in an amount ~hat, under the 
guidelines and policy statements promulgated by the Sentencing Com
mission pursuant to 28 U.S.C. 994, would be an appropriate sentence 
after conviction of the offense charged. 

421R U.S.C. 3146(fl. . 
43 2l! D.C. Code 1321 (e). The Congress has been considering legislation to Increase the 

time period In the D.C. Code from five days to ten days. 
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SECTION 3503. RELEASE PENDING TRIAL IN A OAPITAL OASE 

This section carries forward that part of 18 U.S.C. 3148 which 
concerns release of persons charged with offenses punislmble by 
death. The Committee believes that release in a pretrial capital case 
and release pending appeal are distinct situations which should be 
treated in separate sections in the, release subchapter. As with the cur
rent statute, this section provides that a person charged with a capital 
offense is to be treated in accordance with the provisions of section 
3502 unless the judge has reason to believe that no conditions of release 
will reasonably assure that the person will not flee or will not pose a 
danger to any other person or to the community.44 A person poses a 
danger to the community only if he so jeopardizes the public that the 
only way to protect the public or any person is to keep him in jai1.45 

The burden is on the government to demonstrate that the person rep
resents a danger to other persons or to the community or that he is 
likely to flee.46 If, after hearing the evidence, the judge believes that 
there is a risk of flight or a danger to the community, he may order 
the person detained. This order is not appealable under section 3506, 
but may be reviewed under other provisions for review of conditions 
of release or orders of detention. Again this appellate procedure is in 
accord with current law.41 

SEOTION 3504. RELEASE PENDING SENTENOE OR APPEAL 

This section makes several revisions in that portion of 18 US.C. 
3148 which concerns post-conviction release. Although there is no con
stitutional right to bail once a person has been convicted,48 current 18 
US.C. 3148 as well as this section statutorily permit release of a per
son while he is awaiting sentence or while he is appealing or filing 
for a writ of certiorari. The basic distinction between the existing pro
vision and section 3504 is one of presumption. Under 18 U.S.C. 3148 
the judge is instructed to treat a person who has already been con
victed under the release standards of 18 US.C. 3146 that apply to a 
person who has not been convicted, unless he has reason to believe that 
no one or more conditions of release will reasonably assure that the 
person will not flee or pose a danger to any other person or to the com
munity. It has been held that although denial of bail after conviction 
is frequently justified, the current statute incorporates a presumption 
in favor of bail even after conviction.49 It is the presumption that the 
Committee wishes to eliminate in section 3504. 

In doing so the Committee has largely based section 3504 on a simi
lar provjsion enacted in 1971 in the District of Columbia Code.50 Be
fore trial in non-capital cases the burden is properly on the govern
ment and the judge to find that the defendant is likely to flee or pose It 
danger before placing conditions on his release. Once guilt of a crime 
has been established in a court of law, however, there is no longer as 

.. Scp Stinnett v. Unite" States, 387 F.2d 238 (D.C. Clr. 1967) ; Drew Y. United States, 
384 F.2r1 :114 m.c. ~Ir. 1967). 

's Sellersv. United States. 89 S.Ct. 36 (l968) . 
•• Lear]{ Y. United States, 431 F.2d 85 (5th Clr. 1970) . 
• 71R U.S.C. a148 • 
•• Unite,Z States Y. Bacn, 444 F. 2<1 121)2, 12116 (lOth C1r.). cert. denied, 404 U.S. 1)71) 

(HI71 \ : T7nited States v. Bynum .. 344 F. Snnn. 647 (S.D.N .Y. 1972) . 
•• United Statcs v. Fields, 466 F. 2d 119, 121 (2d Clr. 1972). 
50 23 D.C. Code 1325. 
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pressing a reason to favor release pending appeal unless the defendant 
is unlikely to be sentenced to imprisonment under the applicable guide
lines. The conviction, in which the defendant's guilt of a crime has 
been established beyond a reasonable doubt, is presumably correct in 
law. 

Second, release ofa criminal defendant into the community, even 
after conviction, may undermine the deterrent effect of the criminal 
law, especially in those situations where an appeal of the conviction 
may drag on for many months or even years. Section 3504 therefore, 
separately treats release pending sentence, release pending appeal by 
the defendant, and release pending appeal by the government. 

As to release pending sentence, subsection (a) provides that a person 
convicted shall be held in official detention unless the judge finds by 
clear and convincing evidence that the person is not likely to flee or to 
pose a danger to the safety of any other person or the community.Gl 
An exception is made for those awaiting sentence for whom the ap
plicable guidelines promulgated pursuant to 28 U.S.C. 994 do not 
recommend a term of imprisonment. Release for such persons should 
be governed by section 3502 with emphasis on ensuring their appear
I),nce for any future proceeding in the case. 

Subsection (a) also covers those awaiting execution of sentence as 
well PS imposition. This is to make it clear that a person may be 
released in appropriate circumstances for short periods of time after 
sentence, when there is no appeal pending, for such matters as getting 
his affairs in order prior to surrendering for service of sentence. By 
authorizing release in such circumstances under section 3504, it estab
lishes that absconding after imposition of sentence, but. prior to its 
execution, is a violation of the bail jumping statute 52 which refers to 
release pursuant to this subchapter. 

Subsection (b) deals with release after sentence of a defendant who 
has filed -an appeal or a petition for a writ of certiorari. Such person 
is also to be detained unless the court finds by clear and convincing 
evidence that the defendant is not likely to flee or pose a danger to 
the safet.y of any other person or the community. In addition, the 
court must affirmatively find that the appeal i~ not frivolous or taken 
for the purpose of delay. This is a further restriction on post convic
tion release. Under the current 18 U.S.C. 3148, release can be denied 
if it appears that the appeal is frivolous or taken for delay. The 
change in subsection (b) requires an affirmative finding that indicates 
that the chance for reversal is substantia1. This gives recognition to 
the basic principle that a conviction is to be deemed presumably 
correct. 

Under both subsections (a) and (b), if the presnmption in favor 
of detention can be overcome, the defendant is to be treated pursuant 
to t.he provisions of section 3502 that relate to pretrial release. 

The Committee intends that in overcoming the presnmption in favor 
of detention the burden of proof rests with the defendant. Under 
Rule 9 ( c) of the Federal Rules of Appellate Procedure the burden 

61 Tt hRH recently heen held that danl(er to an~' person or to the commnnity under 18 
TT.S.0. R14S Is a hroadl'r concent thnn mere dnnl;er of harm In"ol"lnl( ph;l'slca! vlnlpnrp. hut 
"Iso incluill's harms that nrl' not Rolch' nh:vslcnl. Sl1rh us rorrullt!n!1 u unIon. United 'State8 
v. Pro1'llnzano and Amlrettn. 605 F. 2d 85 (:lrd Clr. 1!l7!l). The Commlttpe Intends that 
this mennlnl( of danger ann!y to the term "safety of any other person or the community" 
as u"pd throull'hout this subchapter. 

s. Section 1312. 
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of proving that the defendant will not flee or pose a danger to any 
other person or to the community rests on the defendant.53 This has 
been questioned as not reflecting the proper release presumption of the 
Bail Reform Act.5'1 Whetber that is correct or not, the burden under 
this subsection is intended to rest on the defendant to establish not 
only that he will not flee or pose a danger to safety of any other person 
or the community, but also that his appeal under subsection (b) is not 
frivolous or taken for purpose of delay.55 

Subsection (c) concerns release pending appeal by the O'overnment 
and addresses two different situations. First, subsection (c) (1) con
cerns government ·appeals from orders of dismissal and suppression 
of evidence pursuant to section 3724. As both of these appeals con
template situations in which the defendant has not been convicted, 
the defendant is to be treated under section 3502, the general pretrial 
release provision. Subsection (c) (1) is a new provision derived from 
18 U.S.C. 3731. Use of the term "treated" removes an ambiguity in 
the current statute and makes it clear that the judge may impose any 
appropriate condition under section~3502-:56 In such cases, the defend
ant, of course, would not have been conVICted, and he thus should be 
treated in the same manner as a per on who has not yet stood trial, as 
opposed to a person who has been trl dand convicted. 

Second, subsection (c) (2) concerns government appeal of sentence 
pursuant to section 3725. If the government is appealing a sentence 
to an imposed term of imprisonment that the government deems 
unreasonably low, the defendant will be treated under subsection (a) ; 
if, however, the defendant has not been sentenced to a term of imprison
ment, he is to be treated under section 3502, although the Committee 
would expect that in such circumstances the defendant would not be 
detained. 

Subsection (d) of section 3504 permits the defendant, if he is 
detained pursuant to this section, to appeal that decision under section 
3723 (Appeal by a Defendant). 

ElECTION 3505. RELEASE OF A MATERIAL WITNESB 

This section carries forward, with one significant change, 18 U.S.C. 
3149 which concerns the release of a mateTi~il witness. If a person's tes
timony is material in any criminal proceeding,57 and if it is shown that 
it may become impracticable to secure his presence by subpoena, the 
government is anthorized to take such person into custody 58 and a 
judge is to impose those conditions of release set forth in section 3502 
that he finds to be reasonably necessary to assure the presence of the 
witness as required. If a material witness cannot comply with the re
lease conditions. but will give a deposition that will adequately preserve 
his testimony, the judge is required to order the witness' release after 
the taking of the deposition if this will not result in a failure of justice. 

63 See also Rule 46' ". )f the Federal Rules of 'Criminal Procedure . 
.. S,ee Bail P~ndinu,' li'ederal OOllrt: The Need for a Two-Tiered Approach, 57 Texas 

h"Rev. 275 (1979). 
""The a<1viMr~' notes to Rnle 9(c) of the Federal Rn1es of Appellate Proce<1ure state that 

the burden of ·showing that the appeal appears to be frivolous Or taken for delay re~ts with 
the government. The Committee intends that under section 3504 thIs burden should now 
rest with the <1efen<1ant. Rule 9 (c) should be changed by the Judicial Conference to 
comply with this section. 

fiO Cf. United States v. Hm'man, '5'54 F. 2nd 701, 794-795 n. 5 ('5th Cir. 1071) noting 
the ambiguity in current 18 U.S.C. 3731. 

"1 A !(rand jury investh:atlon is a "criminal pro,ceedin!(" within the meaning of this 
se~IF~d~acqn v. U.ll·iterl States, 440 F,2d 933 (9th Clr. 1971). 
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The one change the Committee has made is to grant the judge not 
only the authority to set release conditions for a detained material 
witness, but to authorize the arrest of the witness in the first instance. 
It is anomalous that current law authorizes release conditions but at 
the same time does not autho-rize the initial arrest. In one case dealing 
with this problem, the Ninth Circuit found the power to arrest a mate
rial witness to be implied in the grant of authority to release him on 
conditions under 18 U.S.C. 3149.59 In its research on the law, the court 
discovered that 'specific arrest authority existed in Federal law from 
1790 to 1948. The court concluded that the dropping of that authority 
in the 1948 revision of Federal crimhal laws was inadvertent. The 
Committee agrees with that conclusion and expressly approves the finrl
ing of the implied right to arrest in the authority granted to the judge 
to release on conditions that is set forth in 18 U.S,C. 3149. To perma
nently cure this problem, the Committee has added to section 3505 (the 
successor to 18 U.S.C. 3149) specific language authorizing a judge to 
order the arrest of a material witness. 

SECTION 3506. APPEAL FROM DENIAL OF RELEASE 

Except for minor word changes and some restructuring, this section 
duplicates the provisions of 18 U.S.C. 3147. A person who has been 
ordered detained or who is required to return to custody after specified 
hours may appeal his release conditions. If the release conditions were 
imposed by a judge other than a judge of the court having original 
jurisdiction over the offense with which he is charged, or a judge of a 
United States Court of Appeals or a justice of the Supreme Court, 
he may file his appeal with the court having original jurisdiction over 
the offense wil:ih which he is charged. If the court denies his motion 
for changed release conditions, or if the conditions of release have been 
imposed or amended by a judge of the court having original juris
diction over the offense charged, the person may take an appeal to the 
court having appellate jurisdiction over such court. 

While an order of a court below is to be affirmed if it is supported 
by the proceedings beldw, conditions that resulted in a denial of release 
must be based upon theconsiderllltions set forth in section 3502 and 
there must be some evidence in tJhe record that Vhe judge based his 
decision on such considerations.GO If there is no evidence in the pro
ceedin~ below as to 'the considerations upon which the decision to set 
conditIOns that resulted in a denial of release was made, the appellate 
court can remand the case for a further hearing or may, with or with
out additional evidence, order the person released pursuant to section 
3502. 

SEOTION 3507. SANOTIONS FOR VIOLATION OF RELEASE CONDITIONS 

Section 3507 provides in subsection (a) for two distinct sanctions 
that are applicable for persons released pursuant to section 3502 61 

•• Bacon v. United State8, 8upra note 57. See also, United Statea v. Anlleld, 539 F. 2d 674, 
677 (9th Clr. 1976). 

00 See Government of Virpin 18/mula v. Bolonea, 427 F.2d 1'135 (3d Clr. 1970) ; cf, United 
State8 V. BriUUB, 472 F.2d 1229 (5th Clr. 1973) . 

• , All :releases under this subcliapter whether pretrial in capital or non-capital cases. of 
material witnesses, or pending sentence or appeal are technically pursuant to section 3502, 
Thus the sanctions of section 3507 are appllcable to all releases pursuant to this subsection, 
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who violate a condition of their release-revocation of release and an 
order of detention, and a prosecution for contempt of court. One of 
the criticisms of the Bail Reform Act has been its failure to provide 
adequate sanctions for violation of release conditions; section 3507 
provides such sanctions. 

Subsection (b) sets out the procedure for revocation of release. Rev~ 
ocation is new to the Federal Criminal Code although a similar pro~ 
vision exists in the District of Columbia.62 The Committee has received 
testimony recommending such a provision,oa and has adopted the 
concept.O!l Revocation is based upon a betrayal of trust by the person 
released by the court on conditions that were to assure both his appear
ance and the safety of the commtmity. It should be noted that as all 
persons are released tmder the mandatory condition under section 
3502(c) that they not commit a Federal, State, or local crime during 
the period of release, establishment of probable cause that a crime has 
been committed while a person was released is sufficient to trigger the 
revocation procedure of section 3507, as would a violation of any of 
the discretionary release conditions set for the defendant pursuant 
to section 3502(d). 

The attorney for the government can initiate the revocation pro
ceeding by filing a motion to that effect with the court. A judge may 
then issue an arrest warrant and have the person brought before the 
court in the district in which his arrest was ordered for a revocation 
hearing. An order of revocation and detention will issue at this hear
ing if the court finds, first, that there is clear and convincing evidence 
that the person has violated a condition of his release and, second, that 
either no condition or combination of conditions can be set that will 
assure that the person will not flee or pose a danger to the safety of 
any other person or the community, or that no condition or oombina~ 
tion of conditions will assure that the person will abide by reasonable 
conditions. This latter l?rovision is intended to reach the situation in 
which a defendant contmuously flouts the court by disobeying condi~ 
tions such as restrictions on his association or travel, and in which it is 
clear that he will continue to do so. If the court finds that there are 
conditions that will assure both appearance and safety and that the 
person will abide by such conditions, he is to be released pursuant to 
section 3502 on the' appropriate conditions, amended if necessary. 

Subsection (c) emphasizes that the court may impose contempt 
sanctions set forth in section 1331 (Criminal Contempt) if the person 
has violated a condition of his release. This carries forward the pro
visions of existing 18 U.S.C. 3151 but makes the sanction more explicit 
by a cross reference to the section on criminal contempt. 

SECTION 3508. RELEASE IN CASES REMOVED FROM A STATE COURT 

This section, for the most part, continues tJhe provisions of 18 U.S.C. 
3144. Thera is, however, one change. Instead of stating that a de
fendant is not to '''be released from custody until a final judgment upon 
su<~h revierw or if the offerise be haillli'ble, until a bond, with sufficient 
sureties, in a reasonable sum, is given," this section merely provides 

""23 D.C. Code 1329. 
63 Hearings, :Part XIV, p. 10323, testimony of Professor Alan Dershowltz. 
11{ Revocation is also recommended by the ABA 1978 Standards, supra note 12, standard 

10-5.7 and by the Uniform Rules of Criminal :Procedure, supra note 14, Rule 341(e). 

--------------------------------
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that a defendant may not be released pending review of his case by 
the Supreme Court except pursuant to the laws of the State. Thus, in 
those cases where a defendant is appealing to t'he Supreme Court for 
a review of a State conviction, whether or not he is released pending 
such review depends on the applicable Btate law. This is appropriate 
since the defendant's conviction would have been upheld in the State 
courts and it would not be proper to apply Federal standards of re
lease to State prisoners, 

SEC'l'ION 3509. SURRENDER OF AN OFFENDER BY A SURETY 

Except for minor word changes this J;>rovision is identical to 18 
U.S.C. 31:42. The section provides that m cases where a person is 
released on an ruppearance bond with a surety, such. person may be 
arrested 'by his surety and delivered to a United States marshal and 
brought before the court. The surety can arrest the defendant 'at any 
tlme and request the judge to discharge hjm as surety.GS The person 
so returned 'Will be retained in custody until released pursuant to tlhis 
subchapter or under other provisions of law. 

SECTION 3510. SECURITY FOR PEACE AND GOOD BEHAVIOR 

This section retains existing law as em:bodied in 18 U.S:C. 3043. 
It authorizes judges of United States District Courts to require -a per
son to give security for peace and good behavior in those cases arising 
under the Constitution and laws of the United States to the same ex
tent that a judge of the State in which the case arises would be 'author
ized by State law if the case were a State case. As under section 3508, 
the judge must look to State law to determine where the requirement 
of 'It peace bond is authorized. 

8UBCHAl.'TER B.--<JONFINEMENT PENDING JUDICIAL l'ROCEEDING 

(Sections 3511--3512) 

This subchapter continues the provisions of present law that concern 
the confinement of a person who has been arrested 'but has not yet been 
tried and convicted. 

SECTION 3511. COMMITMENT OF AN ARRESTED pERSON 

This section provides that those persons not released pursuant to 
subchapter A are to be committed to the custody of the Attorney Gen
eral to be held in official detention. It is left to the discretion of the 
Attorney General to determine where the person will be confined. A 

or: Field v. United State8. 193 F.2d 86 (2d Cir. 1951) ; United State8 V. D'Argento, 277 F. 
Supp.596 (N.D. Ill.), rev'd on other £l'onuds, 339 F. 2d 9211 (7th OIl'. 1964). 

L-___________________________________________________________ -_. 
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copy of ,the judge's order is to be delivered to the person in charge of 
the facility as evidence of his authority to hold the person. This re
quirement is consistent with current law found in 18 U.S.C. 4084. 

Subsection (b) carries forward, in substance, the provisions of 18 
U.S.C. 3012. It requires that the person in charge of a detention facility 
release to a United States marshal a person brought to such facility 
under subsection (a), upon the order of a court of the United States or 
upon request of an attorney for the government for the purpose of a 
court appearance. 

SECTION 3512. DISOHARGE OF AN ARRESTED BUT UNOONVIOTED PERSON 

This section carries forward the provisions of 18 U.S.C. 4282. It 
provides that a court of the United States may, in its discretion, order 
the United States marshal for the judicial district involved to furnish 
subsistence and travel, upon the release of a person from custody, to 
the place of arrest or the bona fide residence of a person arrested for 
an offense but not formally charged, of a perSall formally charged 
with an offense but not convicted, or of a person held as a material 
witness. Under subsection (b) it makes no difference whether the 
reason the person was not convicted was that the charges were subse
quently dismissed or that the person ,,-as acquitted of the charges. 
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CHAl'TElt 36.-DISPOSITION OF JUVENILE OR INCOMPETENT OFFENDERS 

Chapter 36 sets out the procedul1al provisions for the resolution of 
offenses committed by two types of offenders-juveniles and mental 
incompetents-who are linked only by the fact that they cannot be 
accorded the normal treatment given to accused defendants in a crim
inal trial. 

The Committee in its provisions on juvenile offenders has followed 
most of the provisions of the Juvenile Justice and Delinquency Pre
vention Act of 1974, passed by the Ninety-third Congr8S'd, and modeled 
largely on title II of S. 821, a bill processed by this Committee and 
passed by the Senate in 1974.1 

The second subchapter of chapter 36 concerns the disposition to be 
made by the criminal justice system of those offenders deemed to be 
mentally incompetent. A major innovation is that, IDllike current law,s 
the provisions drafted by the Committee will establish comprehen
sive procedures for handling mentally incompetent offenders from the 
pretrial stage to the time of release from custody. 

SUBCHAPTER A.-JUVENILE DELINQUENCY 

(Sections 3601-3605) 

This subchapter deals with the treatment of a person under twenty
one years of age charged with a violation of a Federal criminal statute. 
Section 512 of this Code provides a bar to criminal prosecution for 
persons under the age of sixteen, with the exception of a juvenile 
charged with any such serious offenses involving viole~ce as murder, 
maiming, aggravated battery, kidnapping, aircraft hijacking,or rape. 
Subchapter A establishes the procedures to be followed by Federal 
lnw enforcement officials when prosecution is based on an act of juve
nile delinquency. In large measure, the subchapter reenacts the basic 
provisions of title V of the 1974 Act. Title V of that act effected major 
amendments to the existing Federal Juvenile Delinquency Act.s 

SEC'l'ION 3601. SURRENDER OF A JUVENILE DELINQUENT TO STATE 
AUTHORITIES 

1. In. GeneraZ 
Section 3601 sets forth the procedure for referral of juveniles and 

other persons under twenty-one years of age charged with Federal 
1 P.L. No. 93-415. 88 Stat. 1109, hereinafter In this chapter dlscuB8ion cited .. 1074 Act 
218 U.S.C. 4241 et Beg. . 
a 18 U.S.C. 5081 et Beg. 

(1089) 
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offenses to State authorities for prosecution. This section essentially 
codifies 18 U.S.C. 5001 and the first paragraph of 18 U.S.C. 5032 as 
set forth in the 1974 Act. The Committee endorses the principle in
herent in both statutes that whenever possible juveniles should be 
transferred to State jurisdiction when they are also alleged to have 
committed r. State offense. 
fJ. Pre8ent Federal Law 

Under current law, there are two statutes dealing with the transfer 
to State authorities of juveniles arrested for Federal offenses. One is 
18 U.S.C. 5001 which permits the United States Attorney to forego 
prosecution and surrender a person under twenty-one years of age to 
State authorities if the person was arrested and charged with a Federal 
offense and has comitted a punishable offense under the applicable 
State laws. The State authorities must be willing to assume jurisdic
tion, and the transfer must be in the best interest of the United States 
and of the juvenile. The statute further provides that the juvenile 
mnst signify his willingness to be transferred to State custody, unless 
the United States Attorney is presented with an indictment or affidavit 
supporting a demand for his custody from the State executive au
t.hority. 

The transfer power authorized by section 5001 is of special sig
nificance and advantage in relation to those between the ages of 18 
and 21 who cannot be considered as juvenile delinquents despite their 
youth. Consistent with due regard for the maintenance of Federal 
law, primary consideration is given to the surrender of juveniles to 
the authorities of the State in their home communities for appropriate 
treatment nnder State law. The authority to divert when deemed ad
visable is vested in the discretion of the appropriate Federal officials. 
The diversion to State authorities is partIcularly important with re
gard to these young offenders who cannot be accommodated rea.dily in 
Federal facilities. 

The second statnte concerning diversion of youthful Federal offend
ers to State authorities is the first paragraph of 18 U.S.C. 5032, as 
amended by the 1974 Act. Under that provision, all juveniles charged 
with Federal offenses must be transferred to the appropriate State 
officials unless the Attorney General can certify, after investigation, 
t.hat the State doC's not have or refuses to assume jurisdiction over the 
juvenile or that the State does not have available programs and services 
adequate for the needs of juveniles. Only if such a certification is made 
may the juvenile be proceeded against Federally. 
3. Provisions of the Bill, Cl8 Reported 

Subsection (a) of section 3601 reenacts the 1974 version of 18 U.S.C. 
5032 with but two significant changes. First, while all juveniles 
charged with Class A misdemeanors or felonies will generally still 
be dIVerted to State jurisdiction, unless the Attorney General can 
certify to a State failure to assume jurisdiction 4 or a lack of appro
priate State juvenile facilities, an exception is made for those juveniles 
charged with a Class B misdemeanor or a Class C misdemeanor or an 

• The certitlcate need only state that the appropriate state juvenile court has refusee1 
to assume jurisdiction: there Is no requirement that the certltlcate also stnte that no other 
appropriate State court would assume jurisdiction over the juvenile as an adult. UnUerl 
States v. Martinez, 536 F.2d 886' (9th Cir.), cert. denied, 429 U.S. 907 (1976). In addi
tion. a letter from a State court refusing to assume jurisdiction has been held to be a suffi
cient basis for the certification. Unite a States v. Hill, 538 F.2d 1072 (4th Cir. 1976). 
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infraction if the offense is committed within the special territorial 
jurisdiction of the United States. In such cases, the certification 
procedure need not be used although diversion to State authorities 
is still preferred where possible. This change in the 1974 Act is 
designed to cure a practical problem that has arisen. Statutory au
thority exists for the creation of petty offenses, by means of regu
lations, that govern the national parks andlands.5 In large measure, 
these offenses, which carry a six month maximum term of imprison
ment, cover such matters as driving regulations, litteringordi
nances, and the like. 'When a juvenile is charged with one of these 
offenses committed in a national park, he is usually interested in 
speedy disposition and, in most cases, the States are most reluctant 
to assume jurisdiction over the juvenile. The certification require
ment, "after investigation", imposes a serious burden on summary 
disposition which is in everyone's interest in such cases. The delay 
attendant on investigation and certification for a juvenile far from 
his home charged with a petty offense such as a driving violation 
creates a sizable and unreasonable burden for both the court and 
the juvenile. AC(;t.:dingly, the Committee has decided to eliminate the 
certification requirement for such petty offenses when committed 
within the specIal territorial jurisdiction of the United States. 

Second, the Committee has added a third category to existing law 
that would permit the disposition of a caSe involving a juvenile 
charged with a major felony by means of a Federal proceeding. This 
would be permissible under section 3601(a) (3) if the Attorney Gen
eral certifies that the offense charged is a Class A, B, or C felony (a 
group limited to the most serious offenses in the Code) and that there 
is a special interest in Federal prosecution. The Committee contem
plates that this provision for Federal disposition of a juvenile will oc
cur relatively infrequently. However, it is believed necessary to afford 
the Attorney General this authority when a particularly serious crime 
occurs in which there is a special Federal interest. Examples of such 
offenses would be an assault on, or an assassination of, the President, 
a Member of Congress or other United States Official; G an aircraft 
hijacking (which might well be a State kidnapping as well) ; a kid
napping where State boundaries are crossed; or.amajor espionage or 
sabotage offense. The standard that will guide the Attorney General is 
a "special interest warranting Federal prosecution." In making the cer
tification on this point the Committee expects that wide latitude and 
deference will be given to the Attorney General in making the deter
mination that there is a special Federal interest warranting an in
dividual prosecution. 

Subsection (b) of section 3601 reenacts 18 U.S.C. 5001 and permits 
the Attorney General 7 to transfer any person between the ages of 
eighteen and twenty-one to State authorities. Since the definition of 
"state" in section 111 includes the District of Columbia, the removal 
power is maintained as broadly as it is now covered under 18 U.S.C. 
5001. 

G See e.g., 16 U.S.C. 3. . 
• The term United States Official Is defined In section 111. 
718 U.S:C. 5001 refers to the United States Attorney. Instead, subsection (b) parallels 

Mubsectloll (a) nnd refers to the Attorney General. Under the section 111 definition, the 
Attorney General may delegate his responsibilities under this subsection to the United 
States Attorney. Thus no real change has been elrected. 
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The transfer decision under subsection (b) is vested in the Attorney 
General with the decision being based on the readiness of the State to 
assume jurisdiction and the interests of justice. Current 18 U.S.C. 
5001 talks in terms of the best interests of the United States and of the 
person. This could be read to impose a duty to prosecute if, under the 
circumstances, the transfer is not in the "best interests" of the juvenile, 
although it is in the interests of justice. There has been no reported 
case in which a conflict between the interests of justice and those of 
the juvenile has arisen. However, the Committee does not wish to 
force a prosecution in such a case and instead section neOl makes the 
removal criteria the broader and more appropriate "interests of 
justice." Even if the person is not turned over to a State, prosecutorial 
discretion to dismiss the case stil1 rests with the United States 
Attorney. 

The transfer must be consented to by the person transferred or be 
based on an indictment or affidavit supporting a demand to the Attor
ney General from the State executive authority. Transportation to 
State authorities will continue to be effected by the United States 
marshal on order from the A.ttor.ney General; these established pro
cedures have prevented unnecessary delays in juvenile {>roceedings and 
are endorsed by the Committee for both subsections (a) and (b). 

SECTION 3602. ARREST A~D DETENTION OF A JUVENILE DEMNQUEN'l' 

1. In General 
Section 3602 establishes the procedures for arrest, detention and 

pretrial release of juveniles. The procedures are consistent with the 
requirements of due process and continue current law as amended by 
the 1974 Act. 
fl. Present Federal Law 

Prior to the 1974 Act, the existing Federal statute in this area was 
18 U.S.C. 5035. It provided that an arrested juvenile must be taken 
"forthwith" before a committing magistrate, or detained in a juvenile 
facility, unless safety or security precautions justified placement with 
adult detainees. In either case, the juvenile was reqUIred to be pro
duced before a committing magistrate as soon as possible, so that pre
trial release or appropriate juvenile detention could be determined. 
Integration of juveniles with adults in custodial institutions was ex
plicitly prohibited except in those circumstances where safety and 
security required it. 

Issues raised in litigation under the statute involved the appropri
uteness of the length and manner of post-arrest detention and the 
availability at trial of any evidence produced during suoh detention. 
A Federal court recently declared that a seven and one-half hour delay 
between a juvenile's weekday morning arrest and his arraignment was 
in and of Itself a violation of the statute. The unjustifiable nature of 
the delay invalidated the juvenile's oral admissions during that time.s 

Thus, the rights of the juvenile to a prompt arraignment and fair 
treatment during detention are protected . 

• United States v. Billet, 3'35 F. Supp. 1000 (S.D.N.Y. 1971). Accord. United State8 v. 
DeMaree, 513 F.2d 755 (8th 'elr. 1975) ; United. State8 v. Glover, 372 F.2d 4'3 (2d elr. 
1967) ; United State8 V. LovejoYI.364 F.2d 586 (2d ·elr. 1966), cert. denIed, '3'86 U.S. 974 
(1967) ; United State8 v. Binet, '1-'12 F.2d 296 (2d Cir. 1971) ; but compare United State8 v. 
b.am8eJ/, 367 F. Supp. 1307 (W.D. Mo. 1973). 
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3. Provisions of the Bill, (l8 Reported 
Section 3602 generally codifies 18 U.S.C. 5034 and 5035 and adds a 

new intake screening procedlU'e to ensure that a juvenile, wherever 
it is possible, will not be proceeded against under this subchapter. 

The arresting officer is required immediately to advise the Attorney 
General of any arrest for an alleged act of Juvenile delinquency. III 
addition, section 3602 further requires that he notify the parents or 
~ardian of the arrestee. It is recognized, however, that there may be 
mstances where a juvenile is unknown in the vicinity of the arrest and 
refuses to identify his parents. The Committee does not intend that the 
arrest be invalidated simply because of the juvenile's refusal to co· 
operate with law enforcement officials. Accordingly, the phrase "unless 
not possible" has been added to section 3602(a) to modify the require
ment for notification of J?arents to make this clear. 

The arresting officer IS also required to advise the juve!lile of his 
legal rights in language that is" clear and non-technical. This phrase 
replaces the somewhat vague term "language that is comprehensible" 
in the 1974 Act. This is intended to include the basic rights afforded 
any arrested person as well as any special rights afforded a juvenile. 
The Committee has not spelled out all of the juvenile's rights in de
tail. It was agreed that the requirements of the Constitution are best 
defined by the courts. A:ny attempt to stabilize this changing area 
through codification may be as unwise as it would be futile. Thus, it 
must be assumed that the protections of this statute are only additional 
to the already existing constitutional rights of accused juveniles. These 
rights are to be afforded to juveniles irrespective of their inclusion 
in any statute on the subject. The final version of the 1974 Act reaches 
much the same conclusion. 

Subsection (b) continues several of the pre-disposition provisions 
of 18 U.S.C. 5034 and 5035. The most signifioant requirement is that a 
juvenile must be produced before a judge immediately after arrest, 
or after a period that is no longer than necessary under the circum
stances. Detention is authorized only until arraignment can be sched
uled. Recent cases, discussed supra, clearly indicate the limited periods 
of detention which the courts will permit. Detention is limited, more
over, to a juvenile home or other suitable place of detention. The sub
section further requires that the juvenile shall not be detained in a 
facility in which he has regular contact with an adjudicated juvenile 
or an 'adult convicted of an offense or awaiting trial on a charge of an 
offense after it is determined by the Attorney General that he is a 
jnvenile and thus subject to this subchapter. 

Subsection (c) of section 3602 deals with pretrial release, gen
erally authorizing the use of the Code's provision on release.9 Existing 
law is maintained and more clearly defined, both 'as to the flexible 
conditions for release on unsecured bond and personal recognizance 
and the strict requirements for detention in appropriate cases. In 
order to ensure that release will be the most common pretrial disposi
tion of 11 case involving a juvenile and to clearly apply the beneficial 
provisions of the Bail Reform Act to all arrested juveniles, the Com
mittee has redrafte\'l the release provisions of the current juvenile 
statutes. As set forth in section 3602 ( c) , the provisions of section 3502 

• Subchapter A of chapter 35. 

51-508 0 - 80 - 70 
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which authorize a wide range of release alternat.ives are made appli
cable to all juveniles when the determination is being made on the issue 
of his appearing for trial, with one significant excl3ption. The provi
sion of the bail law that permits release based upon imposition of a 
money bond condition is made inapplicable to a juvenile, on the theory 
that the use of money bond is totally ina:ppropriate in the case of a 
juvenile. In the event that a release deciSIOn is based on the danger 
that the juvenile may pose to others, the judge is first to 'a:pply the 
release conditions of section 3502, other than money bond, before 
moving on to the more restrictive provisions of pretrial detention. 
This enables the court, when the issue is dangerousness, to consider 
first such restrictions as release to a third-party custodian or restric
tions on travel or associations, before a more restrictive approach is 
taken. If, however, the court determines, after a hearing, that deten
tion prior to trial is necessary to ensure that the juvenile will not 
inflict serious bodily injury on 'another person, the court may order 
that the juvenile be detained pending trial. Similar detention author
ity is contained in current title 18. The court is required, if it orders 
detention, to set forth in writing the reasons for that determination. 
It should be noted that the standard for pretrial detention, to ensure 
that the juvenile "will not inflict serious bodily injury on another per
son," is a more strict stJand-ard than the current 1awlrovisionin 18 
U.S.C. 5034 that permits detention if it "is require .. , to insure 
his safety or that of others." The emphasis, of course, is on the maxi
mum amount of pretrial release, reserving detention for cases involv
ing a risk of serious bodily injury to others. A Juvenile who is in offi
cial detention pending trial must be brought to trial within the later 
of: thirty days from the date detention began (unless he is released 
prior to the full period of thirty days of detention) or from the date 
upon which an intake screening report was due under the provisions 
of. subsection (f). In the event of a failure to try a juvenile held in 
detention within this specified time period, the information is. to be dis
missed on motion of either ,the juvenile or the court unless the govern
ment can show that additional delay was caused by the juvenile or his 
counsel, or is in the interest of justice in that case.10 This dismissal 
requirement is a significant improvement over the law prior to the 
1974 Act in the effort to safeguar.d the rights of juvenile offenders. 
It essentially conforms with the amended version of 18 U.S.O. 5036 
in the 1974 Act. The Committee believes that this provision is con
sistent with the basic principle that detention of juveniles should be 
rare and only for very limited periods of time.ll 

Subsection (d) provides for the appointment of a guardian ad 
litem for the juvenile in certain situations. This carries forward th" 
provisions of the second paragraph of 18 U.S.C. 5034. 

Subsection (e) specifically sets forth the right of the juvenile to be 
represented by legal counsel at every stage of the proceedings that 
occur under this subchapter. Because of the importance of the right 
to counsel in the context of a juvenile proceedin~, and to avoid any 
undue pressure being brought to bear on ~ juvemle from any quarter 

10 The provIsion 'of the cl1rrent statl1te have been strictly constrl1ed. 'See United State8 
v.GoltZalez-Gonzalez, 522 F.2d 1040 (9thClr. 197·5). 

11 ThIs provisIon only applies to actl1al confinement. It does not apply once the jl1venlle 
Is released irom cl1stody even If the release Is on restrictive release conditions. United 
States Y. OUQmo, 525 F.2d 1285 ('5th Clr. 1976). . 
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to waive his right to counsel, a juvenile under the age of eighteen 
may not waive this right for those offenses set forth in section 3601 (a). 
This provision covers all offenses exc~pt petty offenses committed 
within the special territorial jurisdiction such as national parks where 
quick, summary disposition of minor offenses is in the interest of every
one. This does not mean that a juvenile deemed mature enough by the 
court to represent himself adequately may not do so, as this may well 
be his constitutional right. Rather, It means that in such an unlikely 
event the judge must nevertheless assure th~t counsel is present and 
available to the ~uvenile to consult and use as necessary. The provision 
in current 18 U.S.C. 5034 requiring paid counsel if a juvenile is indigent 
has been deleted as redundant, because the provision on appointment 
of counsel under section 3401(a) (1) (B) is made expressly applicable 
to proceedings under this subchapter. The further provision in 18 
U.S.C. 5034 that permits the court to order a parent to retain private 
counsel is also deleted. The rationale for that provision was that a 
parent could refuse to pay for counsel and the juvenile migh.t then be 
coerced into waiving his right to counsel because of that refusal. TIllS 
would no longer be a serious problem as the juvenile under eighteen 
cannot waive counsel under subsection (e) .and the appointment of 
counsel 1?rovision in section 3401, particularly as set forth in section 
3401(a) (4), is broad enough to cover a juvenile whose parents are 
refusing to provide counsel. 

Subsection (f) is a provision new to Federal juvenile statutory law. 
It concerns the process of screening juveniles at the intake point of 
the proceeding, and encourages diversion of the juvenile whenever 
possible away from formal delinquency processing. While new to Fed
eral law, intake screening is fairly common in new modern State 
juvenile proceedings, and the Committee is informed that a rudi
mentary screening process for juveniles charged with Federal offenses 
already exists, operated informally by Federal probation officers. This 
subsection formalizes this procedure and delineates the types of alter
native handling that are contemplated. The use of intake screening 
furthers the basic tenet of Federal juvenile law that, to the greatest 
extent possible, juveniles should be handled on the State and local level 
and not in the Federal courts. The subsection provides that after the 
initiation of proceedings against a juvenile, whether by warrant, sum
mons, or first appearance after an arrest, the court is to refer the case 
to a probation officer for an intake screening review. 

The subsection (f) procedure applies to all charges of Federal of
fenses other than petty offenoos committed within the special terri
torial jurisdiction of the United States. This exception eliminates the 
need for intake screening for minor offenses committed in such areas 
as the national parks where speedy disposition is, as was mentioned 
above, desirable from every pomt of view. The intake screening review 
conducted by the 1?robation officer involves the officer's review of the 
facts and evidence m the case and all available information on the back
ground and characteristics of the juvenile. The officer may also inter
view the juvenile, his parents, the com1?lainant Or witnesses, and any 
other person who might provide useful mformation. However, as pro
vided in section 3603(j), no statement made by a juvenile at an intake 
screening review is admissible against him in a subsequent criminal 
proceeding. 
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After the review is completed, the probation officer is directed 
to make a prompt ll"ec'OmmendaJtion to the attorney f'Or I(:;he government 
as ,to the disposition 'Of the case. '.rhe standard the probation officer 
is to use :to aid his detenmination is the '~best interests 'Of the juvenile 
'and the interests of justice." The recommendations may include such 
things as dismissal of the ~ase on any appropriate ground, referral 
of the juvenile to any available State or local program or agency, 
referral to any l!I.vailable Federal1pretrial diversion progra;m, proceed
ing against the juvenile 'as a juvenile delinquent, or pr'Oceeding against 
him as an adult to ,the ex,tent 'Permitted in this subsecti'On. It Should 
be n'Oted that the rec'Ommendation is not binding 'On the att'Orney for 
the g'Overnment, although it is contemplated that it generally will be 
foll'Owed. If no recommendlliti'On is fouthc'Oming within thirty days 
of the referral to the probation 'Officer, ,the attorney f'Orthe government 
may proceed under the provisions 'Of I/:.his subchapter. 
If the attorney for the government accepts a recommendation in

v'Olving referral :to a State or local program or agency or referral 
to a Federal pretri'al diversion pIl"ogram, the probatIOn officer is then 
required to prepare a written statement signed by all the parties, 
including the juvenile, which will spell out all of the 'conditions 'Of 
the agreement. 'l'1he C'Ommittee believes that it is essenti'al that all 
coneerned, especially including the juvenile, be made fully aware of 
what is ex'peeted under the tenms of the agreement. To ensure this 
full awareness the subsection Tequires that the acceptance of the 
agreement 'by the juvenile must be made upon the 'advice of ~ounsel 
or, in the absence of counsel, with the ~onsent of the juvenile's parent 
or guardian. The subsection also requires ,that the 'agreement not ex
tend bey'Ond a period of six months-a term long enough to judge 
the juvenile'S conduct under the program, but not too long a 'Period in 
which 1t'O hold a juvenile charge 'Open. At the end of the period of 
the agreement it is the responslibility of the attorney f'Or the govern
ment to request 'a pr'Ompt repol"t from the 'agen~y or progrllim officials 
as to the juvenile'S compliance with the conditions of the 'agreement. 
If the report indica;tes full compliance 'by the juvenile with the 
conditions, I(:;he attorney for the g0vernment is direoted to file a motion 
for dismissal of the case. If the report indicates that the juvenile 
has not fully complied with the condi,tions of the agreement, the 
attorney fur the government has thirty days dter receipt of the report 
to proceed 'against t.he. juvenile pursuant to the provisions of ,this 
subchapter. If no report is received, the attorney for the government 
has thirty days after the end of the agreement period to proceed 
lligainst the juvenile. 

SECTION 3603. 'JUVENILE DELINQUENOY PROOEEDING 

t. In Ge'Mra~ 
Section 8603 establishes the procedures for the conduct of juvenile 

delinquency proceedings. Although incorporating the provisions or 
current law, the Code adopts clear standards for the determinations to 
be made by the courts. Significant improvements over the prior pro
cedures matching several of those suggested by the 1974 Act are 
achieved through these clarifications. 
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9. Present Fede'ral Lan.o 
Section 3603 incorporates the major provisions of chapter 403 of 

title 18, dealing with Juvenile Delinquency. The relevant sections will 
be discussed in detail below. 

Prior to the 1974 Act, section 5032 provided for juvenile delinquency 
proceedings against any alleged juvenile offender not surrendered to 
State authorities 01' directed by the Attorney General to be treated as 
an adult. However, the juvenile was required to consent to such juve
nile delinquency proceedings. The 1974 Act, in 18 U.S.C. 5032, permits 
the juvenile to request adult treatment in writing, a slight modification 
of the consent provision. 

Under the pre-1974 section 5032 of title 18, the Attorney General 
had an absolute discretion to have any juvenile tried as an adult. Al
though this discretion was rarely exercised, the Committee deems such 
unreviewable discretion as to all offenses to be inappropriate given the 
purposes of treatment of youths as juveniles. The Committee has en
dorsed the changes made in this discretionary power under the 1974 
Act in the existing 18 U.S.C. 5032. These chrunges will be discussed in 
more detail below. The 1974 Act also continued the provisions of for
mer 18 U.S.C. 5032 which require that the juvenile be proceeded 
against by information and which prohibit the institution of a crim
inal prosecution for the same offense.12 

Jurisdiction over juvenile delinquency _proceedings was established 
in the Federal district courts by 18 U.S.C. 5033 prior to the 1974 
Act and by 18 U.S.C. 5032 thereafter. Both of these statutes eliminate 
the requirement of a jury trial for such proceedings and require the 
court fully to apprise the juvenile of his rights and of the consequences 
of his consent to the juvenile delinquency proceedings before accepting 
that consent. The Supreme Court has declared that no right to a jury 
trial exists in juvenile court proceedings.13 Moreover the Federal courts 
have held that waiver of the right to a jury trial by consent to juvenile 
delinquency proceedings is not an unconstitutional infringement on the 
juvenile's rights.14 The full panoply of procedural rights in juvenile 
proceedings depends on the standard of "fundamental fairness" de
veloped by the Supreme COUl'U5 This standards does not, nevertheless, 
extend all requirements of the criminal process to the juvenile setting, 
since such an extension would destroy the aims of the juvenile proceed
ings. The current statute is, thus, an attempt to codify some of the 
constitutional requirements for due process in juvenile proceedings. 

Disposition of the juvenile was dealt with in 18 U.S.C. 5034 before 
the 1974 Act and by 18 U.S.C. 5037 thereafter. The original statute 
provided that a juvenile found delinquent by the court may be either 
placed on probation or committed to the custody of the Attorney Gen- . 
eral for a period not to exceed his minority.lG Any commitment could 
not exceed the maximum term permitted for a criminal conviction on 
the offense charged. 

12 See 1974 Ad Bupra note 1 ; 1,8 U,IS,C. 5032. 
13 McKelver v. Pennsylvania, 403 U.S. 528 (1971). 
14 See United StateB v. Hill, Rupra note 4; United States v. Kino, 482 F.2d 454 (6th Clr.), 

cert. denied, 414 U.S. 1076 (1973) ; United State8 v. JameB, 464 F.2d 1228 (9th Cfr.) , cert. 
denied 409 U.S. 1086 (1972); Ootton v. United States, 446 F.2d 107 (8th 'Clr. 1971). 
Contra', NieveB v. United States, ·280 F. SuPP. 994 (S.D,N.Y. 1968). 

,5 In re Gault, 387 U.S. 1 (1967) ; see also In re Win8hip, 397 Uo'S.· 358 (1970). 
,. The nse of this vague term has caused some difficulty where the age of majority Is 

other than twenty-one years. See, e.g., Unitea State8 v. Minor, 455 F.2d 937 (6th Clr.) , 
cert. denied, 406 U.S. 975 (1972). For pnrposes of Federal law, however, the applicable 
standard Is held to be 21 years of age. United States v. Hall, 306 F. Supp. 735 (E.n. Tenn. 
1969), 
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qommitment was to be in the custody of any public or private agency 
desIgnated ~or the purpose by the Attol:ney General. Further, the court 
could conumta dehnquent for observatIon and study at an appropriate 
classification center or agency before making a final dispositIOn deter
mination. Specific requirements as to the length of such evaluative 
commitment, the factors to be considered in such an evaluation, and 
the re}?ort on the evaluation wer~ set forth in the statute. Most of the 
disposItion provisions of the 19'74 Act are codified in section 3603 and 
will be discussed below. 

The final statute relevant to a discussion of section 3603 is the pre-
19'7418 U.S.C. 5036. That statute permitted the Director of the Bureau 
of Prisons to contract with public or private agencies or foster homes 
for the commitment of juvenile delinquents, including the use of 
necessary appropriations to defray costs. The 19'74 Act continued this 
provision in 18 U.S.C. 5040. 
3. Provisions of the Bill, cpp Reported 

The juvenile delinquency proceeding established by section 3603 is 
intended to provide the fundamental fairness that is constitutionally 
required. As a basic rule, the procedures set forth are available to all 
persons included in the definition of "juvenile" under section 3606 ( a) 
and clearly indicate the Code's l'reference for juvenile proceedings 
where appropriate. The Committee has rejected the pre-19'74 provi
sion giving unreviewable discretion to the Attorney General to try 
any juvenile as an adult. The Committee has also concluded that, since 
there is no right to a jury trial for the juvenile to waive in foregoing 
criminal prosecution,17 there is no need for him to consent to juvenile 
treatment as was formerly required by statute.1B Under section 3606, 
the general rule is.that a juvenile who is not surrendered to State 
authorities shall be proceeded against as a juvenile delinquent. If, how
ever, the juvenile "elects" upon advice of counsel, in writing, that he 
be given adult treatment, the court will be required to grant that re
quest. Upon motion of the Attorney General,19 moreover, the court, 
after a hearing on reasonable notice to the juvenile, his parents, and 
his counsel, may determine that a juvenile over the age of sixteen, 
charged with a serious felony,20 or any juvenile less than 16 years of 
age at the time of the offense charged with any of the designated 
serious offenses under the Code (murder, maiming, aggravated as
sault, kidnapping, aircraft hijacking, and rape) ,21 should be pro
ceeded against as an adult. 

Section 3603(b} establishes six specific criteria which must be con
sidered by tho court in making the determination to treat a juvenile 
as an adult on motion of the Attorney General; establishment of 
such criteria is another innovation taken from the 19'74 Act. The 
Committee believes that these criteria are essential to the fairness of 

11 MoKelver v. Pe1l1l8ylva1lia, 8upra note 13. It is the Committee's understanding that, not
wlthstandlng the formal deletion in 18 U.S.C. l'i033 of the sentence precluding jury trial, 
nothing In P.L. No. 93-415 WIlS Intended to confer any right to a jury trial In a juvenile 
dellnquency proceeding. U1Iited State8 v. lIi.il, 8upra note 4: see also U1Iited States v. 
Ouomo, 8UPra. note 11, at 122--1293; United States v. Doe. 385 F. SUilP. 902 (D. Ariz. 
1974). The Committee Intends the same result uuder this subchapter. 

18 18 U.S.C. 5033 prior to 1974. 
111 The Committee intends to permit a delegation. of the motion making authority. See 

United State8 v. Ollomo, 8upra note 11, at 1287-1289. 
'" Section 3603 (a) (2) speCifies 'Class A, B, or C felonies as those which permit con

sideration of adult treatment; the 1974 Act drew the line at offenses carrying Il maximum 
term of ImprllSOnment of ten years or more; the cut-oft point Bet forth In BeetloD 3603 18 the 
r.losest analogy to that provision possible under the Code. 

21 A person less than sixteen years old at the time of the 'offense charged would be barred 
trom criminal prosecution as an adult under section 512 for any other o1fense unless he re
quested trial as an adult. 
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tho juvenile proceedings and are a sigmficant improvement over the 
arbitrary standards of the pre-1974 law. Former 18 U.S.C. 5031 auto
nll1tically excluded from treatment as juveniles persons charged with 
offenses subject to death or life imprisonment; as noted, this limitation 
has been rejected, and such treatment will be possible on motion of 
the Attorney General and in the court's discretion after application 
of the enumerated criteria. 

The six criteria focus on the nature and circumstances of the offense, 
the age and social background of the juvenile, his prior delinquency 
I1nd criminal records, the likelihood of his reform before attaining his 
majority (including the nature of past treatment efforts), the avail
ability of pro~rams designed to treat his behavioral problems, and 
whether juvemle disposition will reflect the seriousness of the offense, 
promote the protection of the public from the juvenile's conduct, or 
fail to constitute a just response to it. The court must make find
ings of fact in the record as to each of the six criteria. Section 3606 (b) , 
while providing the flexibility appropriate to these proceedings, avoids 
the vaguenes~ inherent in the general standards of the Youth Cor
rections Act, 18 U.S.C. 5010.22 

With regard to the fifth criterion-that the court make findings as 
to "the availability of programs designed to treat the juvenile'S be
havioral problems"-the Bureau of Prisons has indicated that this 
requirement taken from the 1974 Act has caused problems because 
the Bureau does not determine the exact place of incarceration of a 
person until after conviction. However, as the Bureau's policy has 
recently been to send adjudicated juveniles to State juvenile facilities 
and to treat all other youthful offenders together, regardless of age, 
in a facility where appropriate treatment, service, and programs are 
available, this criterion can be satisfied by reference to the general 
youth facilities available to the Bureau of Prisons and those that the 
State will provide. It is intended to be sufficient that the court was 
aware of the general practices and took them into account. 

Subsection (c) sets jurisdiction over juvenile delinquency proceed
ings in the FederiLl district courts, or, in the case of a misdemeanor or 
an infraction, before a United States magistrate purswmt to section 
3302. As under the current statute, proceedings are to be initiated only 
by information, and no criminal prosecution for the offense may be in
stituted. In accord with the 1974 Act, subsection (c) permits an al
leged juvenile to be committed for inpatient study prior to any adjudi
cation, but only with the consent of the juvenile and his attorney. 

Subsection (d) generally reenacts the provisions of current law for 
commitment for observation and study pending disposition. Such a 
commitment allows the court to base its disposition of the juvenile on 
the evaluation and analysis of relevant experts. This evaluation period 
HIlLy not, however, exceed thirty days, and the preferred method of 
study is on an outpatient basis although the possibility of inpatient 
study is retained. In addition, the court must specify in its order the 
additional information that it needs before requiring a thirty day 
commitment. 

After a finding of juvenile delinquency, the court is authorized by 
su bsection (e) to hold a disposition hearing concerning the appro
priate disposition, which must be held, as under 'current law, within 

•• That Act Is repealed by the Code. 
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twenty days after the juvenile delinquency hearing. After the disposi
tion hearing the court may suspend the finding of juvenile delinquency, 
enter an order of restitution as set forth in section 2006, or place the 
juvenile either on probation or in official detention. Subsection (f) ap
plies the Code provisions for adult probation to juvenile delinquents, 
settin~ forth the periods of applicable probation and subsection (g) 
establIshes the periods of official detention, paralleling the 1974 Act 
provisions set forth in the current 18 U.S.C. 5037. The provision per
mitting entry of an order of restitution is new to the law. The Com
mittee believes that the 'concept of restitution to the victim as an avail
able sanction in sentencing is an important innovation and partic
ularly applicable to juvenile delinquency activity resulting in theft, 
injury to the person, and damage to property. The Committee has also 
added a provision to subsection (e) to apply the provisions on release 
set forth in section 3504 to those juveniles who have been found to be 
juvenile delinquents for the period pending disposition, or pending 
appeal or petition for a writ of certiorari after disposition. This 
parallels the provision in section 3602 that applies the pretrial release 
provisions of section 3502 to juveniles from the time of arrest until 
the juvenile delinquency hearing. 

Following the lead of the 19'1:1-Act,. the Committee has carefully 
differentiated between those found to be juvenile delinquents prior to 
their eighteenth birthday, and those who are between eighteen and 
twenty-one when they ~re adjudicated as delinquent based upon acts 
occurring prior to their eighteenth birthday.28 In the case of a juvenile 
less than nineteen years old, probation or imprisonment can last as 
long as the maximum imposable term for an adult charged with the 
same offense except that it must end by the juvenile'S twenty-first 
birthday. Except if the offense, if committed by an adult, would be a 
Class A, B, or C felony, for a juvenile between nineteen and twenty
one years of age, probation or imprisonment can last for the lesser of 
two years or the maximum imposable term for an adult charged with 
the same offense. In such cases, no juvenile will be incarcerated for a 
term in excess of that imposable on an adult for the same offense, and, 
second, a youth close to his majority will still face at least two years 
of incarceration for a juvenile act committed prior to his eighteenth 
birthday. The Committee has decided, however, that a lengthened term 
of maximum confinement is appropriate for a juvenile between the 
ages of nineteen and twenty-one who, if he was an adult, would be 
convicted of a Class A, B, or C felony. In such cases the court can 
impose a maximum term of four years of imprisonment. While the 
dispositions noted above in the other situations are in accord with 
current law, the four years detention provision is for older juveniles 
adjudicated delinquent for serious offenses is an increase over the 
provisions of current law. This has been done in recognition of the 
seriousness of such offenses, the appropriateness of the possibility of 
longer confinement. and the need to protect society from older juveniles 
who have indicated a propensity to commit serious and often violent 
offenses. 

The Bureau of Prisons is authorized by subsection (h) to desig
nate appropriate facilities for the official detention of juveniles fonnd 

23 The definition of the term "juvenUe" In section 3605 (a) (2) specifically Includes this 
ea tegory of delinquent ofl'enders. 
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delinquent and committed by the court. This provision also prohibits 
the use of any facility in which the juvenile has regular contact wit.h 
adults who are being held either awaiting trial or post-conviction. 
Tllis statutory segregation of juveniles and adults may be violated 
only if necessary to provide transportation or medical care for the ju
venile offender-a very limited exception which the Committee ex
pects to be applied rarely and for very short periods of time. The sub
section also mandates that basic necessities and care be provided to 
a detained juvenile and that, if possible, the place of detention is to be 
near his home community. 

As currently established, the Director of the Bureau of Prisons is 
authorized by subsection (i) to contract with the necessary agencies 
to provide appropriate facilities for the care and custody of juvenile 
delinquents. Subsection (j) provides that a statement made by a juve
nile during or in connection with a proceeding to determine if he 
should be treated as an adult under section 3603 (a) is not admissible 
against him in a subsequent criminal proceeding. This is designed to 
carry forward the final paragraph of 18 U.S.C. 5032 contained in the 
1974 Act as interpreted in United States v. Spruille.24 Finally, sub
section (k) adopts the 1974 Act's statement prohibiting placing a 
juvenile in double jeopardy 2~ and frames it as a bar to subsequent 
prosecution. 

Subsection (l) applies the Federal Rules of Criminal Procedure 
to juvenile proceedings to the extent that they are applicable under 
Rule 54(b) (5). Under that Rule, the Federal Rules are not applicable 
to juvenile proceedings under current law "so far as they are incon
sistent" with ,the title 18 juvenile delinquency chapter. This provision 
merely restates the current provision. 
Finally, subsection (m) provides that, insofar as possible, a judge 

who conducts a hearing under this subchapter should not participate 
in a subsequent fact finding proceeding related to th\3 offense. This pro
vision is not automatic and is only triggered upon motion of the ju
venile. The term "insofar as possible" is used in recognition of the fact 
that in a number of large districts there may be no way, as a practical 
matter, to have a separate fact finder for subsequent proceedings. 

SEOTION 3604. USE OF JUVENILE DELINQUENOY REOORDS 

1. In General 
Section 3604 establishes safeguards in the use of juvenile delin

quency records essential to the non-criminal nature of the proceedings. 
The outlined practices insure necessary protections to the juvenile, 
enhancing the benefits derived from pursuing juvenile, rather than 
adult, prosecutions. 
1). Present Federal LfJJW 

There was no Federal statute dealing with the use of juvenile delin
quency records in effect until the passage of 18 U.S.C. 5038 in the 
1974 Act which provides restrictions on the use of juvenile records. 
Section 3605 is substantially similar to 18 U.S.C. 5038. 

"'544 F.2d 303 (7th Cir. 197'6). 
'" This is in accord with the recent Supreme Court decision on double jeopardy and 

juvenile proceedings. Breed: v. Jones, 421 U.S. '519 (1975). 
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3. Provisions of the. Bul, as Repo7'ted 
Section 3604 provides appropriate protection for the confidentiality 

of juvenile delinquency proceedings. Throughout the proceedings the 
court must prevent disclosure of the record to unauthorized persons; 
after completion of the proceedings, the entire record is to be sealed .. 
Thereafter, information concerning the sealed record may be released 
only as necessary to comply with an inquiry from another court, an 
agency preparing a presentence report for another court, a treaJtment 
agency or facility to which the juvenile has been committed, a law 
enforcement agency investigating the commission of an offense, or 
agencies investIgatmg the ;J.lerson for a position within a law enforce
ment agency or for a positIOn immediately and directly affecting the 
national security. A sixth criteria has been added to provide that re
lease of information may be made to the victim, or if the victim is 
deceased, to the family of the victim, if the request for information is 
related to the final disposition of the case. This addition recognizes 
the vital interest of the victim in the disposition of the juvenile and 
carries forward recent amendments to current law.26 In the other spe
cific circumstances, the relevance of the juvenile record to the per
mitted inquiry is apparent. Such information may not be generally 
released in connection with employment. However, the record may be 
so utilized if the position is within a law enforcement agency or will 
"immedi9Jtely and directly" affect national security. Information may 
not be released pursuant to any other inquiries, and such responses may 
not differ from respons8.<1 about persons without any record of involve-
ment in delinquency proceedings. . 

Subsection (b) provides an important notice requirement. The court 
must inform the Juvenile and Ius parents or guardian of his rights 
regar?ing the confidentiality of his juvenile records in clear and non
techmcallanguage. 

In S. 1431 as passed by the Senate in the 95th Congress, subsection 
(d) (2), closely adhering to 18 U.S.C. 5038, stated that neither the 
name nor the photograph of the juvenile was to be made public in 
connection with a juvenile delinquency proceeding "by any medium of 
public information". The quoted phrase, whiCJh implies that a news
paper could not publish the name or a photograph of a juvenile it 
had legitimately obtained, has belm deleted in the reported bill. The 
Supreme Court has recently held, in interpreting a West Virginia sta
tute that made such publIcation illegal, that the First Amendment 
will not pel1mit the State to punish the truthful publication of an al
leged juvenile d.elinquent's name lawfully obtained by a newspaperP 
The deletion of the quoted language brings subsection (d) (2) into ac
cord with this ruling. However, thIS section, along with subsection (c) 
dealing with the duty of court officers, will continue as a bar to the 
release of such information by court officials. 

SEOTION 3605. DEFINITIONS FOR SUBOHAPTER A 

,section 3605 defines a juvenile as a person less than eighteen years 
old, or less than twenty-one years old if charged with an act of juvenile 
delinquency committed before his eighteenth birthday. This definition 

.. P.L. 95-115. Oct.s. 1977. 
or Smith v. Daily Mail Publishing 00.,47 L.W. 4824 (June 26. 1979). 



1103 Section 3605. 
Section 3611 

follows the 1974 Act 28 which added the latter phrase on twenty-one 
year oIds to the existing law. The additional class of persons covered 
under the Code will be minimal in number. However. the definition 
will extend the protection of juvenile treatment to all appropriate 
persons. 

The definition of juvenile delinquency provided by section 3605 is 
essentially a codification of 18 U.S.C. 5031, as amended by the 1974 
Act. Any offense committed by '8. juvenile is an act of juvenile delin
quen?y .. Thus, offen~ of J?ersons ~er sixteen y~ars old, not su~ject 
to crlmmal prosecutIOn, wIll be subJect to proceedings as acts of Juve
nile delinquency. . 

Prior to the 1974 Act, the statute excluded offenses punishable by 
death or life imprisonment from the definition of juvenile delinquency. 
Rather than arbitrarily elhninating all Class A felony offenders over 
the age of sixteen from treatment as juvenile delinquents, this sub
chapter authorizes the Attorney General to make a motion to have the 
court decide whether a criminal prosecution as an adult should be 
undertaken for the more serious offenses.29 The Committee strongly 
believes that this limited use of discretion promotes the individualized 
attention demanded by the juvenile justice system. 

8UBCHAPrER B.--QFFENDERB WITH MENTAL DISEASE OR DEPEO'l' 

(Sections 3611-3617) 

Subchapter B of chapter 36 of the bill, as reported, deals with the 
procedure to be followed by the Federal courts with respect to 
offenders suffering from a mental disease or defect. The scope of this 
subchapter is much more comprehensive than that of the current law 
on the subject-chapter 313 of title 18, United States Code. Of 
particular importance is the provision in section 3613 that provides 
for the hospitalization of a person adjudged to be not guilty by reason 
of insanity. . 

SECTION 3611. DETERMINATION OF MENTAL COMPETENCY TO STAND TRIAL 

1. In General 
Section 3611 follows present Federal law in that it provides fm.· a. 

detennination by the court of a defendant's competency to stand 
tria.l. However, section 3611 modifies and expands upon current 18 
U.S.C. 4244 to confonn to the general scheme of the new title 18. 

The function of the incompetency standards is twofold: first, 
it is fundamentally unfair to convict an accused person, in effect, 
in absentia. This was basically the Supreme Court's position in 

"" 18 U.S.C. 5031 • 
.. Section 3603 (a) (2) (B) and (a) (3) (B). 
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Pate v.Robinson,l in terms of the due process clause of the Fourteenth 
Amendment. Second, the accuracy of the factual determination of guilt 
becomes suspect when the accused lacks the effective opportunity to 
challenge it by his active involvement at the trial.:! 
fJ. .Present F ede'11al Law 

Competency to stand trial in Federa) "'ourts is governed by chapter 
ina of title 18,3 which constitutes part of comprehensive legislation 
enacted in 1949 "to provide for the care and custody of insane persons 
charged with or cOllvicted of oirenses against the United States." 4 The 
chapter was proposed by the Judicial Conference of the United States 
"after long study by a consJ?icuously able committee, followed by con
sultation with Federal distrIct and circuit judges." 5 

18 U.S.C. 4244 deals with the procedure to be followed by the court 
in determining the mental competency of a defendant after arrest and 
prior to the imposition of sentence or prior to the expiration of a period 
of probation. Upon motion by the government or the defendant, or on 
its own motion, the court is required to order that the defendant be 
examined by at least one psychiatrist. If the psychiatrist's report 
indicates mental incompetency, the court must then hold a hearing 
and make a finding- with respect to the defendant's competency. 

The statute does not state an explicit test for the presence or ab
~ence of mental competency to stand trial, although the statnte noes 
Rtate that the question at issue in having- the defendant examined by 
a psychiatrist is to determine whether the accused is "presently in
sane or otherwise so mentally incompetent as to be unable to under
stand the proceedings against him or properly to assist in his own 
defense." The leading decision on the question of the test to be ap
plied is Dusky v. United States.a There the Court reversed a con
viction after the government admitted that the trial court had erred 
in finding competency on the basis of the record before it.. In a very 
brief, per curiam opinion, the Supreme Court stated: 7 

We also agree with the suggestion of the Solicitor General 
that it is not enough for the district judge to find that "the 
defendant (is) oriented to time and place and (has) some 
recollection of events," but that the "test must be whether he 
has sufficient present ability to consult with his lawyer with 
a reasonable degree of rational unnerstanding-and whether 
he has a rational as well as a factual understanding of the 
proceedings against him." 

18 U.S.C. 4245 sets forth the procedure to be followed whenever 
there is probable cause· to believe that a person convicted of an 
offense was mentally incompetent at the time of his trial, but where 
the issue of mental competency Wfl,S not raised or determined before 
or during the trial. If the court finds that the person was mentally 
incompetent at the time of his trial. the court must vacate the judg
ment of conviction and grant a new trial. 

1383 U.S. 375 (1966). 
• See the report of Professor DavId RobInson, HearIngs, pp. 6427-6429. 
"18 U.S.C. 4241-4248. 
• Act of Sept. 7, 1949, ch. 535, § 1, 63 Stat. 686. 
i Greenwood v. United State8, 350 U.S. 866, 873 (1956). 
• 362 U.~. 402 (1960). 
, Ibid. 
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18 U.S.C. 4246 provides for tho commitment of a defendant found 
mentally incompetent under section 4244 or 4245. The commitment 
is to the custody of the Attorney General until the defendant is com
petent to stand trial or until the pending charges against him are dis
posed of according to law. 
S. P1'ovisions of the Bill, (J8 Reported 

Section 3611 contains six subsections which deal exclu
::;]vely with the determination of the mental competency of the de
fendant to stand trial. This section tracks, with some modifications, 
sections 4244, 4245, and 4246 of title 18 as they now exist. It is in
tended that the procedures for determining the mental competency 
of the defendant to stand trial are also to apply to the issue of the 
defendant's competency to enter a plea. 

Section 3611 (a) permits a motion to determine the mental com
petency of the defendant to stand trial to be filed by the government 
or by the defemlnnt afte,' t.he defendant has been arrested or charged 
and before the imposition of sentence on the defendant. The court 
must order a hearing upon its own motion, or on the motion of the 
government or the defense, if there is reasonable cause to believe that 
the defendant is presently incompetent to stand trial. Such reasonable 
cause exists if the court believes that the defendant is presently suffer
ing from a mental disease or defect rendering him mentally incom
petent to the extent that he is unable to understand the nature and 
consequences of the proceedings against him or to assist in his defense.s 

Section 3611 (a) snbstantially follows 18 U.S.C. 4244 in that the 
motion for a competency hearing may be filed by the government or 
by the defendant; in addition the court may act sua sponte. Under 
section 3611 (a) there is no specific requirement, as in 18 U.S. C. 4244, 
thnt. the motion set forth the grounds for the belief that the defendant 
is incompetent to stand trial: however, this requirement is incor
porated into the statute by Rule 47 of the Federal Rules of Criminal 
P"ocerlnre which provides that all motions to the court mnst state 
the grol1nds upon which they are made.9 Of course, pursuant t.o that 
mle, tJ~o motion may bt' made ol'ally,lO bllt grounds for the motion 
mnst st.lll be stated. 

The motion may be made only after the commencement of a pros
ecution against the defendant and prior to the imposition of sentence 
on the defendant. Under 18 U.S.C. 4244, the motion could only be made 
after arrest and prior to the imposition of sentence or prior to the 'ex
piration of any period of probation.ll Referring to the commencement 
of a prosecution, as does section 3611 (a), permits the procedure to be 
set in motion at the earliest of the date of the actual arrest or of the date 
of the filing of an informatio!t or the return o.f an indictment; thus pre-

• Tbe Committee Intends to perpetuate current law to tbe etrect tbat neltber amnesia nor 
tbe use of narcotics per 8e renders an accused incompetent to stand trial. See. e.g .. United 
States v. Borum, 464 F.2d 896 (10tb C1r. 1972) ; United States v. Williams, 468 F.2d 819 
(5tb Cir.1972). 

• See United States v. Bocera-Soto, 387 F.2d 792 (7th Clr. 1967), cert. denied, 391 U.S. 
928 (1968) ; KrupnwTc v. United States, 264 F.2d 213 (8th Clr. 1959). 

10 See United States v. Irvin, 450 F.2d 968 (9th Clr. 1971) ; United States v. Burgin, 
440 F.2d 1092 (4tb C1r. 1971). 

U Tbls period bas been judicially construed to Include the time after arrest and before tbe 
defendant Is Indicted. United State. v. Adams, 296 F. Supp. 1150 (S.D.N.Y. 1969): or 
arraigned, A.rco v. 0'000116. 359 F.2d 796 (8th C1r. 1966) ; on the day ot trial, Mitohell T. 
Unite!/ Stlltes, 316 F.2d 354 (D.C. Clr. 1963) : nnd after trial. United States v. Lawren· 
Bon, 210 F. SuPp. 422 (D. Md. 1962), nff'd. 815 F.2d 612 (4th Clr.) , cert. denied, 37·8 U.S. 
938 (1963). 
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serving the current case law interpretation.12 In the view of the Com
mittee, it would be improper for the attorney for the government to 
initiate plea bargaining during the period of commitment to determine 
competency to stand trial, although he could properly participate 
in plea barg-aining initiated by the defendant. The intention of the 
Committee IS that a prosecutor should not use such a motion to obtain 
undue leverage in plea bargaining by filing the motion and then 
initiating plea negotiations during the commitment. The Committee 
has eliminated the provision on filing a motion during a period of pro
bation as anomalous in light of the fact that probation is treated in 
section 2001 as a sentence rather thrun as ,a suspension of the imposi
tion or execution of sentence and because Rule 33 of the Federal Rules 
of Criminal Procedure allows the defendant to move fur 'a new trial 
based upon newly discovered evidence within two yem'S 'after fin~.l 
judgment.13 Evidence that the defendant was inoompete.nt ,at th.e time 
of trial most likely would be newly discovered evidence. In addition, 
the defendant may file a motion lUlder 28 U.S.C. 2255 at any time.14 

18 U.S.C. 4244 provides that the court is to hold a hearing if the 
L'eport of the examining psychiatrist indicates a state of mental in
competency in the defendant. Section 3611 (a) gives the court dis
cretion to order a competency hearing to determine the mental com
petency of the defendant on its own motion or on the motion of the 
government or the defense. Moreover, it is mandatory that the court 
order a hearing if there is reasonable cause to believe. that the de
fendant may presently be suffering from a mental disease or defect 
I'enclering him mentally incompetent to the extent that he is unable 
to understand the nature and consequences of the l?roceedings against 
him or to assist properly in his defense. Thus: unlIke present Federal 
law, section 3611 (a) permits the court to order that a hearing be held 
prior to :a pS'Ychiatric examination if the requisite finding can be 
made. However, the Committee contemplates that a psychiatric eX)aIni
nation will be routine in virtually all cases in which the court is re
quired to hold a hearing, and although discretion to hold the hearing 
without a psychiatric examination is provided, the court may not 
abuse this discretion and refuse to order an examination where the 
facts warrant an examination.15 

Subsection (b) of section 3611 provides that the court may order 
that a psychiatric, examination be conducted and that a psychiatric 
report to be filed, pursuant to section 3617 (b) 'and (c). Under sectioill 
3617('1», the court may order that a psychiatric ex,amination be con
ducted by a licensed or certified psychiatrist or by a team consisting 
of a medical psychologist and medical doctor, or by additional exam
iners if the court nnds it would be appropriate in a particular case. 

For the purpose of the examination, the court is empowered to 
commit the defendant, for a period of not more than thirty days, to 
the custody of the Attorney General who must place the de-

12 Compare section 511 (e). 
,. See the recommendation ot Anthony P. Marshall representing the views of the New 

York State Bar Association's Committee on Federal Legislation, Hearings, pp. 6367-6368. 
I' See Hanson v. United States, 406 F.2d 199 (9th Clr. 1969). Moreover, the section 2255 

motion obviates the necessity to Include a section similar to 18 U.S.C. 4245 which sets out 
the procedure to be followed when the Director of the Bureau of Prisons ll!1da that a 
prisoner was Incompetent at trial. ThuB, the defendant may file a section 2255 motion based 
upon his Incompetency at trial, and the government 18 under a contlnulD&' duty to notl!, 
the court of such information. 

15 See United States v. aaak, 41'8 F. 2d 321 (9th Clr. 1969). 
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fend ant in a suitable facility. The director of the facility may apply 
to the court for an extension of time up to fifteen days. If the defendant 
is committed, the examination shall be conducted, unless impracticable, 
in the suitable facility closest to the court. If; however, the court 
believes that the defendant's examination can be conducted on an 
outpatient basis, there need not be a commitment under this provision. 
In the lUlUsual case where the person was inadvertently detained 
beyond the period authorized by this subsection, habeas corpus would 
be available. Even if this occurred, however, since the examination, 
and in fact all the pro'cedures included in this section, are for the 
benefit of the defendantr as well as for the benefit of society, the 
report of a psychiatric examination of a defendant whose commitment 
extended beyond the permissible period would be admissible on the 
question of >competency to smnd trial. 

Subsection 3617 (c) requires the psychiatric examiner to file with 
court a report that includes (1) the defendant's history and present 
symptoms; (2) a description of the tests employed and their results; 
(3) the examiner's findings; and (4) the examiner's opinions as to 
diagnosis and prognosis, and whether the person is presently suffering 
from a mental disease or defect rendering him mentally incompetent 
to the e:\.1;ent that he is unable to understand the nature and conse
quences of the proceedings against him or to assist properly in his 
defense. Copies of this report must also be sent to tIle counsel for the 
defendant and the attorney for the government.17 

Although the examiner is required, pursuant to subsection (b), to 
examine the defendant, the Committee is aware that the examiner may 
decide that it is unnecessary to administer tests to the defendant in a 
particular case. The absence of tests wi1lnot invalidate the examiner's 
report to the court and is not a basis for an objection to the report that 
is filed if the reporting examiner has indeed examined the defendant 
and studied the data, if any, gathered from tests and the reports made 
by others. 

Section 3611 ( c) provi des that the hearing shall be conducted pur
suant to section 3617 (d), which requires that the hea,ring fully com
port with the requirement of due process. Included in the protections 
afforded 'by the subsection for the llearing are the right to counsel (court 
appointed if the defendant is indigent), the right to testify and to 
present evidence, the opportunity to confront and cross-examine wit
nesses, as well as the right to present witnesses in his own behalf. 

Subsection (d) of section 3611 provides that the court must make a 
determination with respect to the defendant's competency based ul?on 
a preponderance of the evidence. It should be noted that the question 
of competency of a defendant is for the court to determine and is not 
to be tried before a jury. This is in accord with present Federallaw.18 

1. It has been held that it is a denial of due process to try '0. defendant who is mentally 
incompetent to stand trial. See Pate v. Robinson supra note 1; United States v. Horowitz, 
360 F. SuPp. 77'2 (E.D. Po.. 1973). 

17 Throughout the suhchapter. references are mnde to reports being sent to the counsel 
for the defendant (rather than to the rlefendant) in order that counsel may determine 
whether In his judgment It Is appropriate or useful for the defendant to see the report, 
rrcol"nir.lng that this may he Inadvisahle In some cases. 

18 See United States V. Huff. 409 F.2d 1225 (5th Clr.) cert. denied. 396 U.S. 857 (1960) : 
Uniterl. States v. Davis, 365 F.2d 251 (6th Clr. 1965). 
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The finding that the court must make is whether the defendant is 
presently suffering from a mental disease or defect rendering him 
mentally incompetent to the extent that he is unable to understand the 
nature and <consequences of the proceedings against him or to assist 
properly in his defense. This test of competency, in essence, adopts the 
standards set forth by the Supreme Court in DWlky v. United States, 
.mpra. 

If the court makes a finding of incompetency, it must then commit 
the defendant to the custody of the Attorney General, who is required 
to hospitalize the defendant for treatment in a suitable facility.19 For 
example, the Attorney General might conclude that a wing of a 
prison set aside for treatment of offenders with mental illness could 
be suitable for a defendant charged with a serious crime of violence. 
In accord with the Supreme Court's holding in Jaokson v. Indiana,20 
commitment under section 3611 may only be for a reasonable period 
of time nQcessary to determine if there exists a substantial probability 
that the person will attain the capacity to permit the trial to go for
ward in the foreseeable future.-Under section 3611 (d) (1), the period 
may not exceed four months, however. If a determination is made 
that there is a substantial probability the person can attain the 
capacity within an additional period of time not to exceed two months, 
~he commitment can continue for such additional reasonable period 
or time, not to exceed two months, until his mental condition improves 
to the extent that the trial can proceed or until all charges against him 
ai'e ell-opped, whichever is earlier. If, at, or before the end Q1f the four
month period or the two-month extension, it is determined that the 
defendant's mental condition will not so improve or has not so im
proved as to permit the tri_al to proceed, the defendant is made subject 
to the pl'ovisions of section 3616, de,aling with hospitalization of a 
person due for release but suffering from a mental flisease or defect.21 

This commitment procedure is very similar to current Federal law 22 

which has been held constitutional by several courts.23 In addition, 
commitment of an incompetent defendant under provisions such as 
those contained in section 3611 has been held to be not unconstitutional 
as denying the defendant his right to speedy trial. 24 

Under subsect.ion (e) of section 3611, when the head of the facility 
in which a defendant. is hospitalized determines that the defendant has 
recovered to the extent that he is competent to stand trial, he must file 
a certificate so stating with the clerk of the committing court. The clerk 
mnst then send copies of the certificate to the defendant's counsel and 

,. Pursuant to section 3616 (h). the Attorney General Is authorized to contract for non· 
Federal fac!1lties In order to hospitalize the defendant. 

"" 406 U.S. 715 (1972). 
!!t If all charges against a presentl.v mentally defective defendant are dropped. the head 

of the fac!1lty In which the deferHlant Is hospltallzed may notify 'State 'Uuthorltles of the 
defendant's condition so that State authorities may determine If civil commitment pro· 
ceedlngs are warranted. If State ·authorltles cannot or will not arrange for the eommlt· 
ment of the defendant, Federnl proceedings nnder section 3615 may be Instituted If the 
reason fot dropping the charges was related solely to the mental condition of the defendant. 
If the charges were dropped for other reasons, such as Inadeuate evidence to prove an 
offense, the Fedeal Government has no further Interest In the case and cannot seek to 
civilly commit the defendant even If the ,State chooses not to proceed. 

!!!! 18 U.S.C. 4246. 
"" Greenwood. v. United. Stu.tes. SUI11"a. note 5 ; Kirl.woocl v. Harris, '229 F. Supp. 904 (W.D. 

Mo. 1964) : Tienter v. Harris, 222 F. Supp. 920 (w.n. Mo. 1963) . 
.. United. States v. Davis, supra note 18 ; United, States v. Millm·, 1131 F. SuPP. 88 (D. Vt. 

19155). 
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to the attorney for the government. Upon i'eceipt of the certificate, 
the court is required to ordel~ a hearing to determine the present com
petency of the defendant. The hearing must follow the due process 
requirements of section 3617 ( d) . 

1.f the court finds by a preponderance of the evidence adduced at 
the hearing that the defendant has recovered to the e:ttent that he is 
competent to stand trial, the court must order the release of the 
defendant from the facility in which he is hospitalized and set a date 
for the trial of the defendant or for the next stage in the criminal 
J:>l'oceeding against the defendant. A defendant ordered released after 
u. hearing pursuant to this subsection is subject to the pretrial release 
provisions of chapter 35. 

Section 3617 (e) (1) requires the directol' of the facility in which the 
defendant is hospitalized to submit semiannual reports to the com
mitting court concerning the mental condition of the defendant and 
recommendations concerning his continued hospitalization. The head 
of the facility must also send copies of the report to such other persons 
as the court may direct. 

This procedure requiring semiannual reports is consistent with 
Federal case law. In In re Harmon,25 the First Circuit stated that if a 
defendant is committed to the custody of the Attorney General pur
suant to 18 U.S.C. 4246, the district court should require frequent 
reports on the accused's mental condition at stated intervals. 

There may be some question as to the duty and authority ofa court 
which receives a report stating that the defendant is presently com
petent to stand trial. The Committee intends that wh.enever a court 
receives such a report submitted pursuant to this subsection, the court 
is to treat the report as a certification filed pursuant to section 3611 (e). 
Accordingly, the court must order a hearing on the competency of the 
defendant. If, after the hearing, the court finds 'by a preponderance of 
the evidence that the defendant has recovered to such an extent that 
he is able to understand the proceedings against him and to assist 
J:>roperly in his defense, the court must order the release of the defend
ant from the facility in which he is hospitalized and set the date for 
trial of the defendant. 

Section 3617(g) codifies the provision in 18 U.S.C. 4244 by making 
any statement made by the defendant, during the course of a psychiat
ric exa.rninatioll pursuant to section 3611 (or 3612, dealing with cx-ami
nations, concerning sanity ,at the time of the offense), inadmissible 
on the issue of whether the defendant engaged in the conduct that con
stitutes the offense charged.2G This subsection augments the Fifth 
Amendment privilege against self-incrimination. 

Section 3611 (f) makes it clear that a finding by the court as to the 
competency of the defendant to' stand trial IS not to prejudice the 
defendant on the separate issue of whether he was insane 'at the time 
of the offense. Moreover, the finding itself as to the defendant's com
petency is specifically made inadmissible at the trial for the under~ying 
offense charged. This rule of evidence is similar to the limitations 
preSf)nt in 18 U.S.C. 4244. 

25 425 F. 2d 916 (1st Clr. 1970) . 
• 0 See United State8 V. Mal()olm, 475 F.2d 420 (9th Clr. 1973), nnd cnses cited therein. 

51-SOB 0 - BO - 71 
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SECTION 3612. DETERMINATION OF THE EXISTENCE OF INSANITY AT THB 
TIME OF THE OFFENSE 

I. In General 
Section 3612 provides for psychiatric examination of the defendant 

when a defendant files a notice of intent to rely upon the defense of 
insanity at the time of the offense. The section also provides for the 
special verdict Il'equired if the defendant uses such notice. 
B. Present FederaZ Law 

Present Federal law, other than the District of Columbia Code, con
tains no provision for a verdict or finding of not guilty by reason of 
insanity.27 The concept of a notice of an intent to raise an insanity 
defense was first suggested by a 1974 amendment to the Federal Ru1es 
of Criminal Procedure.28 Furthermore, there is no procedure for com
mitment to mental institutions of persons who obtain acquittals or.. the 
basis of insanity defenses-if the basis of the acquittal can even be 
determined with certainty.29 Federal officials must attempt civil com
mitment of such persons by urging local authorities to institute com
mitment proceedings. so Frequently such efforts are unsuccessful; not 
uncommonly this is due to lack of sufficient contacts between the 
acquitted defendant and a particUlar State for the latter to 'be willing 
to undertake care and treatment responsibility for him.31 The absence 
of post-acquittal arrangements for commitment is in marked contrast 
with procedures presently provided by chapter 313 of title 18, United 
States Code, for Federal commitment of persons found incompetent to 
stand trial and convicted prisoners who subsequently become mentaUy 
ill.S2 

3. Pl'OVi8ion.~ of the Bill, a.s Reported 
S('.~tion 3612 (a) must be read in conjunction with Rule 12.2 of the 

Federal Rules of Criminal Procedure.s3 The rule provides that if a 
defendant intends to rely upon the defense of insanity at the time of 
the alleged offense, he must notify the attorney for the government and 
file a copy of the notice with the clerk of the court. Upon motion of the 
attorney for the government, the court may order the defendant to 
submit to a psychiatric examination as provided in this section. 

Accordingly, subsection (a) provides that after the filing by the 
defendant of a Rule 12.2 notice, and upon motion of the a.ttorney for 
the government, the court may order that the defendant be exa.mined 
under the provisions of section 3617 (b). The examination is triggered 
by the government motion since it is the government wbich would 
dispute t.he insanity defense and would want an independent psychia
tric evaluation of the defendant. If no such motion is made by the 
government, there is no requirement that the court order an examina-

'" However, the giving of an instru·ctlon permitting the jur:!' to return a not-gullty
by-reason-oHnsanlty verdict Is not necessarUy reversible error. See United 8'a'e8 v. Mo
Oracken, 488 F. 2d 406.4113-421 (5th Cir. 1974). 

taRule 12.2. 
!!II The subject Is well canvassed in United. States v. },[cOrackel~ 8ttpra, note 27, at 415-

425. which noted that: "Time and again federal courts have decried this gaping statutory 
hole ... and have called Upon Congress to take remedial action." 

30 See testimony {)f Anthony P. Marshall, st/lpra note 13, at 6·367. 
:n.See Tydings. A. Fedeml. Verdict of Not Guilty by Reason of In800ity and. a Sub8equent 

aommitment Procedure, 27 Md. L. Rev. 131. 188 (1968). 
""See 18 U.S.C. 41241-4248. . 
33 Section 111 (i) of this blll, as reported, contains technical amendments to Rule 12.2. 
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tion; however, under its inherent power, the court, in an appropriate 
case, may order the examination.s4 

Under section 3617 (b), for the purpose O'f the examinatiO'n the court 
may order that the defendant be cO'mmitted for a period of not longer 
than forty-five days, with an opportunity for a thirty-day extensIOn 
upon applicatiO'n of the director O'f the facility to the court for good 
causa shown. 

SectiO'n 3617 (c) reguires the psychiatric ex'aminer O'r examiners con
ducting an examinatIOn pursuant to' sectiQn 3612 to file a report with 
the court and to send copies O'f the report to' the counsel for the de
fendant and the attorney for the government, as is required fQr exam
inatiO'ns pursuant to section 3611. Section 3617 ( c) requires the same 
first three items in the report for an examination pursuant to section' 
3612 as are required for section 3611. The fQurth required item is 
different, reflecting the different prQcedure invQlved in section 3612. 
Here the examiners must present their opinions 'as to diagnosis and 
prognosis, and as to' whether the defendant was insane at the time Qf 
the offense charged.s5 . 

As heretofore stated, the Federal law generally cDntains nO' prQ
visiDn fDr a verdict Df nDt guilty by reaSDn Df insanity. so TO' cure the 
problems that this lack creates, sectiDn 3612 (b) provides that where 
the issue Df insanity is raised, the jury is to' be instructed to' find, 0'1', 
in the event of a non-jury trial, the CDurt is to' find, the defendant 
either (1) guilty; (2) not guilty; or (3) nDt guilty by reasDn Qf 
insanity. 

The CDmmittee endDrses the prDcedure used in the District Qf 
CDlumbia whereby the jury, in a case in which the insanity defense 
has been raised, may be instructed Dn the effect of a verdict of nq!; guilty 
by reaSDn Df insanity.s7 If the defendant requests that the instructiDn 
not be given, it is within the discretiDn Df the CDurt whether to' give it 
Dr nDt.ss 

In augmentatiDn Qf the Fifth Amendment privilege against seH-in
crimination and in accDrdance with present Federal practice,39 sectiQn 
3617(g) prohibits the 'admissiO'n into evidence on the issue of guilt 
of statements made by the defendant during the course of a psychiatric 
examination pursuant to' section 3612 on the iSSUe of guilt. Of course, 
since the exclusion is for the defendant's benefit, he ma.y waive it.40 

M See United. States v. Malcolm, supra note 26. 
OIl The Committee 'ucc®ts the evidentiary rule whieh .permits an expert witness to ex· 

press his opinion on the ultimate jury queBtion. Of courBe, In a jury trial It IB the jury, and 
not the court or the expert wltneBB. which mUBt decide the ultimate ISBue ot Insanity; and 
the jury Is free to accept or reject the testimony of any expert witness. See lI'eguer v. United 
Flt(ltes, 802 F. 2d 214. 242 (8th Clr.), cert. denied. 371 U.S. 872 (1962). 

"" It should be noted that the District ()f Columbia Code, section 24-1301 (c), provides that 
the jury must state In Its verdict If acquittal was solely on the grounds that the defendant 
Willi Insane at the time of the commission of the offense. See also Criminal Jury Instructions 
tor the DlRtriet of Columbia (19721. Instructions 5.07 and 11.11. 

or See also United. States v. Jl[cOracken, 8!tpra note '27, at 418-421. Compare Instruction 
5.11 of the Criminal Jury Instructions for the DIstrict of Columbia (1972). which stutes: 

"If the defendant Is found not guilty by reason ot InBanlty. It becomes the duty ot the 
court to commit him to St. Ellzabeths Hospital. There will be a hearlnA' within 110 days to 
determine whether the defendant Is entitled to release. In that hearlnA' the defendant haB 
the burdeu of proof. The defendant will remain In cUBtody. and wlll be entitled to release 
trom custody only If the court finds by a preponderance ot the evidence that he II not lIkel,. 
to Injure himself or other persons due to mental Illness." 

See section 3613 01 the Code for the proposed Federal procedure with respect to the 
hospitalization of a person acquitted by reason of Insanity. 

38 Uni.ted. States v. Brawner. 471 F. 2d 969 (D.C. Clr. 1972). 
39 See United. States v. Malcolm, supra note 26 . 
• 0 Ibid. 
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Statements made by the defendant to the psychiatric examiner 
are admissible at trial on the issue of sanity even though they are 
inadmissible on the issue of whether the defendant engaged in the 
proscribed condu-ct. This position is in accord with present Federal 
law under)j,ule 12.2 (c) of the Federal Rules of Criminal Procedure,41 
and with Btate cases allowing such statements to be admitted as to in
sanity provided that the jury is instructed not to consider the state
ments with regard to the defendant's guilt.42 Limited admission was 
approved in the adoption of comparable language in P.I..I. 94-64, 
truly 31, 1975. 

SECTION 3613. HOSPITALIZATION OF A PERSON ACQUITTED lIY 

REASON OF INSANITY 
1. f n General 

Section 3613 sets out the procedure to be followed when a person is 
found not guilty by reason of insanity at the time of the offense. In
cluded is a commitment provision whereby a person acquitted byreasoll 
of insanity, who is presently suffering from mental disease or defect 
as a result of which his release would create a substantial risk of 
serious bodily injury to another person or serious damage to prop
erty of another, will be committed for treatment to the custody of 
the Attorney General. 
f), Present Federal Law 

At present, there is no Federal procedure for commitment to mental 
institutions of persons who are acquitted by reason of insanity and who 
are presently dangerous.43 Federal officials can obtain civil commit
ment of such persons only by urging local authorities to institute such 
proceedings. As noted above, such efforts are rarely successful largely 
due to a lack of sufficient contacts between the acquitted defendant 
and ,the individual State for the latter to be willing to undertake 
responsibility for him. The absence of post-acquittal arrangements for 
commitment is in marked contrast with procedures presently provided 
by chapter 313 of title 18, United States Cod~, for Federal commit
ment of persons found incompetent to stand trial and convicted pris
oners who subsequently become mentally ill.4& 
3. Provisions of the Bill, as Reported 

Section 3613 contains five subsections whidl deal with the 
ho!!pitalization of a person acquitted by reason of insanity. 

Subsection 3613 (a) provides that when a person ie found not guilty 
by reason of ins~nity at the ~imeof the offense chargeq, .the court 
must hold a hearmg to determme the present mental condltlon of the 
person. The determination which the conrt must make is whether the 
person is presently suffering from a mental disease or defect as a result 
of which his release would create [l, su'bstantial risk of serious bodily 
injury to another person or serious damage to property of another.45 

USee S. Rept. 94-336, pp. 4-5, 10 . 
.. See People v. Schranz. 213 N.W. 2d 251 (Mich. App. 1978) ; State v. Whitlow. 210 A.2d 

763 (N.J. 1965). But.see Parkin v. State, 288 S.2d 817 (Flo.. 1910). cert. denied, 401 U.S. 
014 (1971). 

"The District of Columbia Code (1913), section "24-301(d), provides for the automatic 
eommltment of a person aCQuitted by reaSon of msanlty • 

.. See 18 U,S,'C. 4241-4248 . 

... The Committee has intentionally included risk of serious damage to the property of 
nnother part of the criteria for insanity under this sectIon. 'Clearly, danger to the public 
from a person who is insane need not be limited to the risk of physical Injury to persons. 
Overhol8er v. Russell, 283 F. 2d 195 (D.C. ·Clr. 1960). 
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The most recent pronouncement of Congress in this area was the 
passage of the District of Columbia Court Reform and Criminal 
Procedure Act of 1970.46 Under this Act, a person acquitted by reason 
of insanity in the District of Columbia is subject to mandatory commit
ment to a mental hospital with a hearing to be held within fifty days of 
the confinement to determine whether the person is entitled to release 
from custody. The decision of the court must be made within ten days 
of the beginning of the hearingY 

The Committee has rejected the mandatory commitment procedure 
of that Act and substituted in subsection (a) a more flexible procedure 
for instituting a hearing and possible commitment for purposes of '8 

psychiatric e!l:amination. 
Subsection (b) of section 3,613 provides that, in connection with an 

order for a hearing filed pursuant to subsection (a), the court may 
order that the acquitted person be examined in accordance with sections 
3617 (ib) and (c), which provide for examination !by a qualified 
psychiatrist or psychologist designated by the court. The ·procedl1l'e 
to be followed is essentially the same as that for examinations pur
suant to sections 3611 and 3612. 

Subsection (c) provides that the hearing is to be conduded pur
suant to the provisions of section 3617 (d). It will frequently be. de
sirable to appoint the same individual or individuals who examined 
the acquitted person for purposes of the insanity defense to examine 
the person under this subsection. N everbheless, there may be situations 
where a valid reason will exist for not appointing the same psychiatrist 
or team of clinical psychologist and medical doctor. This is left to the 
discretion of the court. 

For the purpose of the examination, a forty-five day commitment, 
with an opportunity for a thirty-day extension for good cause shown, 
may 'be ordered 'as is the case under the preceding section. Of course, 
if the court believes that the examination mtn be conducted on an out
patient basis, it need not orner commitment for the examination. In 
addition, the court may make any order reasonably necessary to secure 
the appearance of the person at the hearing. This may include in
carceration or continued hospitalization after completion of the 
psychiatric examination. 

Section 3617 ( c) requires the examining pSYCihiatrist or toom of clini
cal psychologist ,and medical doctor to file 'a report with the court and 
to send copies of the report to counsel for the defendant and to the 
attorney for the government. As with the examiner's report filed in 
connection with other sections of the subchapter, the court may order 
that it be filed within a certain time period. However, since in this case 
the person has alref),dy been acquitted, the court should make an effort 
to order that the report be filed within a reasonably short period of 
time. In addition, the Oommittee contemplates that the hearing pro
vided for in section 3613 ( c) should be held promptly after the reports 
are filed. 

The report of the examiner or team must include (1) the acquitted 
person's history and present symptoms; (2) a description of the psy
chological and medical tests employed and their results; (3) the ex
aminer's findings; and (4) the examiner's opinion as to diagnosis, 

•• P.L. 91-358, 84 Stat. 590 . 
• 7 D.C. Code, section 24-301(d). 

-----------------------------------_ ..... , 
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prognosis, and whether the person is presently suffering from a mental 
disease or defecl. as a result of which his release would create a sub
stantial risk of serious bodily injury or serious damage to the prop
erty of another. The first three items are identical to those required 
for an examination ordered under section 3611 or 3612. The fourth 
is somewhat different, reflecting tIle difference in the procedure in
volved. 

Subsection (d) of section 3613 provides that the court must ma;ke a 
determination, based upon clear and convincing evidence, as to whether 
the acquitted person is presently suffering from a mental disease or 
defect as a result of which his release would create a suhstantial risk 
of serious bodily injury to another person or serious damage to the 
property of another. 
If the court makes an affirmative finding of present insanity and 

substantial risk, it must commit the person to the custody of the Attor
ney General, who in turn must release the person to the appropriate 
State official in the person's State of domicile or the State in which 
the person was tried, if the State will assume Tesponsibility for the 
person's custody, care, and treatment. The Attorney General must 
make all reasonable efforts to cause such a State to assume such respon
sibility. If, never~heless, neither State will do so, the Attorney General 
must hospitalize the person in a suitable facility. The commitment will 
be until either the State assumes responsibility or until the person's 
mental condition is such that his release, or his conditional release 
under a prescribed regimen of medical care or treatment, would not 
create a substantial risk of serious bodily injury to another person or 
serious damage to the property of another/s whichever is earlier. The 
Attorney General is directed to continue periodically to exert all rea
sonable efforts to cause an appropriate State to assume responsibility 
for the person's custody, care, and treatment. This commitment proce
dure not only affords assistance to those requiring the benefit of treat
ment, but also affords the public protection from those who, due to 
mental disease or defect, pose a danger to the rest of society.49 

Under subsection (e), when the director of the facility in which 
an acquitted person is hospitalized determines that the person has 
recovered to the extent that his release, or his conditional release 
under a prescribed regimen of medical care or treatment, would not 
create a substantial risk of serious bodily injury to another person or 
serious damage to the property of another, he shall promptly file a 
certificate so stating with the clerk of tIle committing court. The clerk 
shall send a copy of the certificate to the attorney for the government 
and the attorney for the committed person. Upon receipt of the certif
icate. the court must either order the release of the person, or upon 
motion of the government, or upon its own motion, hold a hearing 
to determine whether the person should be released. The hearing must 
follow the procedural requirements of section 3617 ( d) . After the hear
ing, if the court finds by a preponderance of the evidence that the 

.8 This test Is similar to that In 24 D.C. Code 301(e) ("will not in the reasonable future 
be dangerous to himself or others"). See United States v. Ecker, 543 F, 2d 1'78' (D.C. Cir. 
1976). The provisions in this section and section 3616 to permit a court to release 11 
person on condition that he conform to a prescribed regimen of medical care or treatment 
was persuasively recommend.ed by R. Dennis Bevans whose family experienced a tragedy 
that this provision, if available'in the jurisdiction In which the Incident occurred, might 
have been r.revented. See Hearings, Part XIV, pp. 1005'1'-10070. l__ · ,,, u.~ •• ... ," , .• "'~. w",. ..... ... 
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person has recovered from his mental disease or defect to such an ex
tent that his release would no longer create a substantial risk of serious 
bodily injury to another person or serious damage to the property of 
another, the court must order the immediate release of the person. If 
the person does not meet the criteria for unconditional release but the 
court finds that the person has recovered from his mental disease or 
defect to such an extent that his oonditional release under a pre8cribed 
regimen of medical oare or treatment would not create a substantial 
risk of serious bodily injury to another person or serious damage to 
property of another, the 'court shall order that he be discharged under 
an appropriate prescribed regimen of medical care or treatment on the 
explicit condition that he comply with the prescribed regimen. The 
court at 'any time may, after a hearing, modify or eliminate the 
regimen of medical care or treatment employing the same criteria 
applicable to the original determination. It should be noted that the 
standard used for determining recovery-and thus release-by a pre
ponderance of the evidence-is intentionally lower than the standard 
forcommitment--upon clear and convincing evidence. 50 

Subsection (f) provides a procedure for dealing with the situation 
in which the released person fails to comply with the prescribed regi
men of medical care or treatment. Under this procedure the director 
of the medical facility responsible for administering the regimen 
imposed under subsection (e) shall notify the Attorney General and 
the court having jurisdiction over the case of the failure to comply 
with the prescribed regimen. In a procedure similar to revocation of 
probation, upon notice by the medical director or other probable cause 
to believe the person has failed to comply with the regimen, the person 
may be arrested and, upon arrest, must be brought without unnecessary 
delay before th~ court having jurisdiction. The court must, after.·a 
hearing, determme whether the person should be remanded to a SUIt
able facility on the ground that, in light of his failure to comply with 
the prescribed regimen of medical care or treatment, his continued 
release would create a substantial risk of serious bodily injury to 
another person or serious damage to property of another. 

Section 3617 ( e) (1) requires the director of th~ facility in which 'aill 
ncquitted person is hospitalized to submit 'annual reports concerning 
the mental condition of the person and recommendations concerning 
his continued hospitalization to the committing court. This provision 
is similar to the reporting procedure for commitments pursuant to 
section 3611 'and the comments on that section have equal applicability 
here. 

SectiO'll 3617 (h) states that the acquitted person committed under 
this section retains the right to habeas corpus relief. Thus, nothing 
in section 3613 should be construed as pr~cluding an acquitted person 
committed under this section from establishing by writ of hrubeas 
corpus his eligibility for release under the provisions of this section. 

50 The preponderance-release standard. on which the committed person bears the bur
den of proof, is identical to that under the District of Columbia Code. See United State8 v. 
Brawner, 8upra note 38. However, whereas commitment of a person acquitted by reason 
of Insanity Is automatic under the District of Columbia Code, under the provisions of 
this subchapter the government must satisfy the heavy burden of "clear and convincing" 
evidence that the acquitted person is pre8ently mentally ill and dangerous in order to 
have him committed. 
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SEOTION 3614. HOSPITALIZATION OF A CONVIOTED P}JRSON SUFFERING 
FRO",! "'rENTAL DISEASE OR DEFECT 

1. I If/, Gene1'a~ 
Section 3614 sets forth the prccedure to be followed when there is 

re,sonruble cause to believe that a recently oonvicted! defendant may be 
presently suffering from a menta] disease or defect for which he needs 
care or treatment in u suitable facility. This section is new to Federal 
law and is inserted in Older to assist the court in deteJrmining the 
propel' facility for commitmcnt of a convicted defendant. Tllis section 
is also for the benefit of a convicted defendant who is mentally ill and 
who needs hospita.lization. In addition, the hospitalization of such a 
person benefits society not only by protecting the public from mentally 
ill convicted defenda~lts but also by treatin~ and hopefully curing 
such a person. 
13. P1'esent Federal Law 

Present Federal law contains no provision fOIl' the hospitalization, 
in lieu of imprisonment in a penal facility) of a convicted person suf
fering fr:om mental disea.se or defect. 51 

3. Provisions of the Bill, as ReportecZ 
Subsection (ft.) of sectiOl13614 provides that, within ten days after 

a defendant is found guilty of an offense, the defendant or the gov
ernment may file a motion for a hearin~ on the present mental condi
tion of the defendant. The court must 'grant the motion and OIrder a 
hearing if it is of the opinion that there is rcasonable cause to believe 
that vhe defendant may be presently suffering from a mental disease 
or defect for which he needs care or treatment in a suitable facility. 
The motion must state the grounds npon which the motion is made; 
this follows th,,) requirement set out in Rule 47 of the Federal Rules 
of Oriminal Procedure. 

In addition, the court, 'on its own motion, may order a hearing on 
the present mental condition of the defendant at any time prior to the 
imposition of sentence, if facts are brought to the attention of the 
court which would lead the court to have a reasonable belief that the 
defendant may be presently suffering from such a mental disease or 
defect. In such cases, the court must Clrder a hearing on the mental 
condition of the defendant. These facts might be brought to the atten
tion of the court if, as part of the presentence procedure, the court had 
ordered that the defendant be examined by a psychiatrist or by a team 
of a psychologist and a medical doctor pursuant to section 2002 ( c) . 

Subsection (b) of section 3614 provides that a convicted defendant 
may be examined by a psychiatrist or by a team of a psychologist and 
a medical doctor pursuant to section 3617 (b) which provides that tlie 
defendant may be examined by an examiner or examiners designated 
by the court. This procedure is similar to that set forth in section 3617 
for examinations pursuant ot sect.ion 3611. Section 3617 ( c), providing 
for the psychiatric reports, and section 3617 (el), dealing with the pro
cedures for the hearing, also provide similar procedures to those. pro
vided for other examinations discussed earlier in relation to the preced
ing sections of this subchapter. One distinction for section 3614 is that 

U1 Under 18 U.S.C. 4241' a procedure is provided for an inmate who, nfter he has been 
imprisoned, is found to be mentally m. None exists, however, at the earlier stage contem
plated by section 3614. 

------------~-------
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the examiner, among his other opinions, must report on the person's 
need of custody for care or treatment in a suitable facHity. At this point 
the defendant has been convicted and the issue is the best disposition 
lmder the circumstances. T4is contrasts with the required opinion for 
section 3613, dealing with an acquitted person, where the issue posed is 
the person's range of serious bodily injury to another person or seri
ous damage to the property of another. In addition, if the examiner's 
report finds the presence of a mental disease or defect but does not 
find that it requires placement of the person in a suitable facility, the 
report must include a recommendation as to the sentencing alternatives 
available under part III of the Oode that will best accord the defendant 
the treatment he does need. 

Subsection (c) provides that a hearing shall be conducted in accord 
with the provisions of section 3617 ( d) , relating to due process require
ments. 

Subsection (d) provides that if, after the hearing, the court finds 
by a preponderance of the evidence that the defendant is presently 
suffering from a mental disease or defect and should, in lieu of being 
sentenced to imprisonment, be committed to a suita:ble facility for care 
or treatment, the court then must commit the defendant to the custody 
of the Attorney General for treatment in a suitable facility. 

Under the subsection, commitment is to be to the custody of the At
torney General, who must hosp~talize the defendant for treatment in a 
suitable facility. This commitment to the Attorney General shall be 
treated for administrative purposes as a provisional sentence to im
prisonment for the maximum term authorized by chapter 23 -for the 
offense committed. This sentence is provisional, however, in light of 
the release provision set forth in subsection (e). 

Under subsection (e), when the director of the facility in which the 
defendant is hospitalized determines that the defendant has recovered 
from his mental disease or defect to the extent that he is no longer in 
need of custody for care or treatment in such a facility he must file a 
certificate so stating with the clerk of the committing court. The clerk 
then must send copies of the certificate to the attorney for the defendant 
and to the attorney for the government. 

Upon receipt of the certificate, if the defendant's provisional sen
tence imposed pursuant to subsection (d) has expired, the court need 
not act since the Attorney General must release the defendant. How
ever, if the defendant's sentence has not expired, the court must order 
a hearing to determine whether to proceed finally to sentence the de
fendant in accordance with the sentencing alternatives and procedures 
available under chapter 20. At the hearing the defendant must be 
accorded the due process rights of section 3617 ( d) . 

After the hearing, the court, within its discretion, may order that 
the defendant be imprisoned for the remainder of hls sentence or for 
any lesser term. The court also has the option of placing the defendant 
on probation pursuant to the provisions of chapter 21. However, the 
court is of the opinion that the defendant has not recovered to the neces
sary extent, the Oommittee intends that the court reillJStitute the pro
cedmesundersubsections (a) through Cd) roran.ewdeterminationof 
the defendant's mental condition, and, if necessary, the court may re
commit-the defendant to the custody of the Attorney General for con
tinued hospitalization. 
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Section 3617 (e) (1) requires the director of the facility in which the 
defendant is hospitalized to submit to the committing court annual re~ 
ports concerning the mental condition of the defendant and recom
mendations concerning his continued hospitalization. This subsection 
parallels the similar procedure set forth in section 361'7 for other sec~ 
tions of the subchapter. 

SEOTION 3615. HOSPITALIZATION OF AN UIPRISONED PERSON SUFFERING 
FROM MENTAL DISEASE OR DEFEOT 

I. In General 
Section 3615 deals with the hospitalization of an impriti~':led per

Son who is presently suffering from a lllPnhll disease or defect for 
which he is in need of cllstody for care or treatment. This section 
significantly changes 18 U.S.C.·424:1 and 4242.52 

One major change the Committee has made in existing law is to 
require a court hearing before a prisoner may be transferred to n 
mental hospital if he objects to such a transfer. The Committee is in 
agreement with present Federal law which permits the Attorney 
General to determine the appropriate method of h3!ndling Federal 
prisoners as well as the 'appropriate pJace of incarceration for these 
prisoners. 53 Indeed, the Committee has generally codified present 
Federal law in this respect. 54 While the Committee is unaware of 
abuses by Federal authorities with respect to transfer of prisoners to 
mental hospitals, the Committee 'is aware of certain shocking" cases 
involving transfer of 'State prisoners.55 It is to insure that Federal 
prison!'lrs continue to receive fair and just treatment that the C()m
mittee has included the protective procedures of section 3615. 

Certain factors haye led the Committee to the conclusion that incar
eration in a suitable facility is sufficiently different from incarcera
tion in a penal institution to require these procedural safeguards. 
First, although regrettable, it is a fact that there is a stigma at
tached to the mentally ill which is different from that attached to 
criminals. Thus, a prisoner transferred to a mental health facility 
might possibly be described as "twice cursed." 56 

Second, there arc numerous restrictions and routines in a mental 
health facility which differ signilicantly from those in a prison. Since 
these restrictions and routines are designed to aid and protect the 
mentally ill, persons who do not have need for such discipline should' 
not be subjected to it.57 

Most importantly, however, the Committee is concerned that a per
son mistakenly placed in a mental health facility might suffer severe 
emotional and psychological harm. As the Second Circuit, in a State 
prisoner transfer case, graphically put it.58 

G. A section establishing a similar procedure applicable to a person convicted and await
Ing sentence or imprisonment was Included in S. 1437 as Introduced (section 3614), but 
was deleted by the Committee. Its deletion Is not Intended to alter current law and 
practice. 

'" Ree 1 A U.R.C. 4082. 
'" See subchapter C of chapter 38. especially section 3821\b). 
GO E.g., Unit ell States ex reI. Schuster ,'. HeroZll; 410 F.2d 1071 (2d Cir.) , cert. denied, 

396 U.'8. 847 (1969), and cases cited therein. 
G4 See generally Morris. The Oonjusion oj Oonfinement SyltlZrome : An Analysis oj tile Oon

flnement 01 Mentally III Orimlnals and: Ji1x-OrimIMl8 by tho Department of Oorreotlon. oj 
ehe State of New Yor~, 17 Butf. L. Rev. 651 (1968), 

G1 See Matthews v. Hardy, 420 F.2d 607 (D.C. Clr. 1969), cert. denied, 397, U.S. 1010 
(1970). 

G' Unitell States ex l·el. Schuster v. HeroUI, sllpra notp 55, at 1078. 
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* * '" [W] e are faced with the obvious but terrifying possi
bility that the transferred prisoner may not be mentally ill at 
all. Yet he will be confined with men who are not only mad 
but ~angerously so. . . . [H] e will be exposed to physical, 
emotIonal, and general mental agony. Confined with those 
who are insane and indeed treated as insane, it does not take 
much for a man to question his own sanity and in the end to 
succumb to some mental aberration. . . . 

Accordingly, the Committee has concluded that a, prisoner's trans
fer to a mental health facility or prison maintained for the m'iminally 
insane cannot be hancl1ed as a mere administrative matter. In view of 
the substantial deprivations, hardships, and indignities such a move 
may produce in a sane prisoner, judicial scrutiny is necessary to insure 
that the procedures preceding the transfer of a prisoner who does not 
agree that he should be transferred adequately safeguard the funda
mental rights of the prisoner. 
~. Pre8ent Federal Law 

18 U.S.C. 4241 currently provides that a board of examiners must 
examine an inmate of a Federal penal institution who is alleged to be 
insane. The Board must report its .findings to the Attorney General 
who may direct that the prisoner be removed to the United States hos
pital for defective delinquents. 

18 U.S.C. 4242 states that an inmate of the United States hospital 
for defective delinquents whose sanity is restored prior to the expira.
tion of his sentence may be retransferred to a penal institution. 
3. Provwions of the Bill, as Reported 

As noted, under section 3615 a prisoner who is serving a sentence in 
a .Federal facility may not be transferred over his objections to a mental 
hospital without a court order. Section 3615 (a) provides that the court 
for the district in which the defendant is imprisoned may hold a hear
ing on the present mental condition of a defendant serving a sentence 
of imprjsonment. First, if a defendant objects either in writing or 
through his attorney to being transferred to a suitable facility for 
care or treatment, an attorney for the government, at the request of 
the director of the facility in which the defendant is imprisoned, may 
file a motion with the court for a hearing on the present mental condi
tion of the defendant. A motion filed under this subsection stays the 
release of the defendant until the procedures contained in this section 
are completed. 

After the motion is filed, the court must order a hearing to deter
Illine if there is reasonable cause to believe that the defendant may 
ue presently suffering from a mental disease or defect for the treatment 
of which he is in need of custody for care or treatment in a suitable 
facility. 

Section 3617 (b) provides that after the court orders a hearing to 
determine the present mental condition of the defendant pursuant to 
this section, the court, in its discretion, may order that the defendant 
be examined by a qualified psychiatrist or team consisting of a clin
ical psychologist and medical doctor. The defendant may request the 
court to designate an additional examiner selected by the defendant. 59 

.0 Payment for the examiner selected by the defendant may be made pursuant to chap
ter 34 of this title in appropriate cases. 
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Section 3611(b) also sets forth time limits applicable to the examina
tion. These are identical to those with respect to section 3611 and the 
discussion there should be consulted here. 

,Section 3611 (c) sets forth the requirements of the report that is to 
be filed and sectIOn 3611 (d) describes the hearing that is to be held. 
Under subsection (c), the examiner's report must include, in addition 
to the diagnosis and prognosis, the examiner's opinion as to whether 
the person is presently suffering from a mental disease 01' defect as a 
result of which he is in need of custody for care or treatment in a 
suHable facility. Under subsection (d») the hearing is required to 
meet certain due process requirements. 

Subsection (d) of section 3615 provides that if, after the hearing, 
the court finds by a preponderance of the evidence that the defendant 
is presently suffering from a mental disease or defect for the treatment 
of which he is in need of custody for care 01' treatment, the court then 
must commit the defendant to the custody of the Attorney General, 
who must hospitalize the defendant for treatment in a suitable facil
ity. The phrase "suitable facilityl' is meant to include the psychiatric 
section of a prison. Thus a person who is committed under this section 
need not necessarily be transferred to another facility if the prison 
he is in has a suitable section for treatment. 

The subsection also provides that the Attorney General shall hos
pitalize the defendant until the defendant i'9 no longer in need of 
custody fur treatment or until expiratiO'll of the term of imprison
ment, whichever is earlier. If the defendant has not recovered from 
his mental illness before his sentence expires, procedures for commit
ment may be undertaken pursuant to section 3616. If, however, the 
defendant recovers be·:fore his sentence expires he is subsj ect to release 
and reimprisonment pursuant to subsection (e) of this section. Accord
ingly, the Committee has taken precautions to insure that a defendant 
will not be wrongfully hospitalized or wrongfully det:a.ined ina suit
able facility. 

Under subsection (e), when the director of the facilitv in which the 
defendant is hospitalized determines that the defendant has recovered 
rrom his mental rliSNIRC' or defect to t.ht> extent that he i::; no longer in 
need of custody for cal'e or treatment in such a facility, such direc
tor shall file a certificate so stating with the clerk of the committing 
court. If. at the time of the filing of the certifIcate, the sentence im
posed upon the defendant has not expired: the court must order that 
the defendant be released from the facility and reimprisoned. 
Since, after the defendant is reimprisoned he will be in the custody of 
the Bureau of Prisons, the Bureau may designate the place of im
prisonment of the defendant pursuant to subchapter C of ,chapter 38. 

It Should be noted that, while the procedures of section 3615 would 
not be applied to a prisoner who did not object to hospitalization, if 
such a prisoner objected to continued hospitalization at a later date, 
the procedures of this section woula have to be followed if the Bureau 
of Prisons believed that continued hospitalization was necessary. 

SEOTION 3616. HOSPITALIZATION OF A PERSON DUE FOR RELEASE BUT SUFFER
ING FROM MENTAL DISEASE OR DEFECT 

1. 1'11. General 
Sec1;ion 3615 covers those circumstances where State authorities 

will not institute civil commitment proceedings against a. hospitalized 
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defendant whose Federal sentence is about to expire or against whom 
an criminal charges have been dropped solely for reasons related to 
his mental conditIon and who is presently mentally ill. At such a point 
t.he responsibility for the care of insane persons is essentially a runc· 
tionof -the States.60 The Oommittee intends that this section be used 
only in those rare circumstances where a defendant has no permanent 
residence or there arc no State authorities willing to accept the defend
ant for commitment. If criminal charges are dropped for reasons 
other than the mental condition of the defendant, such as insufficient 
evidence, but the defendant was mentally ill, the Attorney General 
would release the defendant to State authorities. 
~. P1'esent Fede1'al Law 

18 U.S.C. 4243 provides that the superintendent of the United 
States hospital for defective delinquents must notify the proper State 
authorities of the date of expiration of sentence of 'any prisoner who is 
still insane. The superintendent then must deliver the prisoner to these 
authorities. 

18 U.S.C. 4247 sets out an alternate procedur~ to be followed where 
suitable arran~ements are not available for the custody and care of a 
prisoner who IS insane and whose sentence is about to expire. The 
Director of the Bureau of Prisons must certify, and the Attorney 
General must transmit, a certifioate to the court for the district in 
which the prisoner is confined, that, in the judgment of the Director, 
and the Board of Examiners provided for in 18 U.S.O. 4241, the 
prisoner is presently insane. The court then must order that the pris
oner be examinea by two qualified psychiatrists, one designated by the 
court and one selected by the prisoner. After the examination a hear
ing must be held, and if the court determines that the prisoner is insane 
or mentally incompetent and that if released he will probably endanger 
the safety of the officers, the property, or other interests of the United 
States, and that suitable arrangements for the custody and care of the 
prisoner 'are not otherwise available, the court may commit the prisoner 
to the custody of the Attorney General. 

18 U.S.C. '4248 provides that a commitment pursuant to 18 U.S.C. 
4:247 shall run until the sanity of the person is restored or until other 
suitable arrangements have been made with the State of residence of 
the prisoner. Whenever either of these events oecUY', the Attorney Gen
eral must. file a termination certificate with the committing court. In 
addition, it is provided that nothing in section 4248 precludes a pris
oner committed nnder section 4247 from establishing his eligibiHtv 
for rele'ase by n. writ of habeas corpus. . . 
3. Pl'ovisions 'of the Bill, as Repol'ted 

Subsection (a) of section 3615 places responsibility in the director 
of the facility in which a defendant is hospitalized and whose sentence 
js abont to expire, or who has been committed to the custody of the 
Attorney General pursuant to section 3611 (d), or against whom all 
charges have been dismissed for reasons related to the mental condi
tion of the person, to determine preliminarily whether the defendant 
should be released. Whenever the director of the facility determines 
that the defendant is presently suffering from a mental disease or 
defect as a result of which his release would create a substantial 

60 See HigginB Y. UnitCll States, 205 F.2d 650 (9th Cir. 1953). 

L-_____________________________ ~~ ___ _ 
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risk of serious bodily injury to another person or serious damage 
to property of another, he must determine whether other suitable 
arran~ements for the care and custody of the person are available. 
In thIS context, it is expected that he will notify the proper author
ities in the Stat~ in which the defendant maintains a residence or 
in which he was tried to determine if the State will assume respon
sibility for the defendant. If the State determines that the defend
ant should be civilly committed, the director of the facility may 
transfer the defendant upon expiration of his sentence to the propel' 
State authorities. In essence, the defendant is about to be released and 
because of his' condition the State has instituted civil commitment m:o
cedures as it would against any other mentally ill citizen. On the other 
hand, if there is no State to which the defendant has sufficient ties, 
then the head of the facility must proceed pursuant to this section. In 
addition, if the State determines that the defendant is not in need of 
further hospitalization, the director of the facility may attempt com
mitment pursuant to this section since "suitable arrangements . . . 
are not available" in a State facility. Of course, any determination in a 
State proceeding is proper evidence at the· hearing held under sub
section (c) of this section. 

If suitable arrangements for the custody and oare of the defendant 
nre not otherwise available, the director of the facility must tra.nsmit 
to the court for the district in which the defendant is confined a certif
icate stating that the defendant is presently suffering from a mental 
disease or defect as a result of which his release would create a sub
stantial risk of serious bodily injury to another person or serious dam
age to property of another, and that suitable arrangements for the 
custody and care of the defendant are not otherwisb available. The fil
ing of the certificate stays the release of the defendant until comple
tion of the procedures contained in tIllS subsection. Upon receipt of 
the certificate, the court must order that a hearing be held to determine 
whether the defendant is presently suffering from a mental disease or 
defect as a result of which his release would create a substantial risk 
of serious bodily injury to another person or serious damage to the 
property of another. 

Subsection (b) provides for psychiatric examination and for reports 
under sections 3617 (b) and ('C), and suibsection ( c) provides fora 
hearing under section 3617(d). Under those provisions the person 
must receive a due- process hearing :and the examiner must report to 
the oourt his opinions as to diagnosis and prognosis for the person 
and 'as to whether the person is presently suffering from a mental 
disease or defect as a result of which his release would create a sub
stiLIltial risk of serious 'bodily injury to ,another or serious damage to 
property of :another. 

Subsection (d) provides that if, after the hearing, the court finds 
by clear and convincing evidence that the defendant is presently suffer
ing from a mental disease or defect as a result of which his release 
would create a Substantial risk of serious bodily injury to another 
person or seriolls damage to the property of another, the court must 
commit the defendant to the custody of the Attorney General, wllQ 
shall release the defendant to the appropriate official in the State of 
the person's domicile or in which he was tried, if such State will as
sume responsibility for his custody, care, and treatment. The Attorney 
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General is directed to make all reasonable efforts to cause such a State 
to assume such responsibility. If, nevertheless, the State will not as
sume responsibility, the Attorney General must hospitalize the defend
ant for treatment in a suitable facility. The duration of the defendant's 
commitment is until (1) such a State will assume such responsibility 
or (2) the person's mental condition is such that his release, or his con
ditional release under a prescribed regimen of medical care or treat
ment, would not create a substantial risk of serious bodily injury ~o 
another person or serious damage tf) property of another, whichever IS 
earlier. The Attorney General is instructed under this subsection, 
moreover, to continue periodically to exert {Lll reasonable efforts to 
cause a State to assume responsibility for the person's custody, care 
and treatment. 

Under the provisions of subsection (e), if the director of the facil
ity in which the person is hospitalized determines that he has recov
ered from thc mental disease or defect to such an extent that his 
release, or his conditional release under a prescribed regimen of medi
cal care or treatment, would no longer create a substanti{Ll risk of 
serious bodily injury to another person or serious damage to property 
of another, he must file a certificate to that effect with tEe clerk of the 
court that ordered the commitment, and the clerk must send a copy 
of the certificate to the person's counsel and to the attorney for the 
government. The court must then either release the person or, on mo
tion of the attorney for the Government or on its own motion, hold a 
hearing to determine whether he should be released. The person must 
he released if the court finds, by a preponderance of the evidence, that 
his release would no longer create a substantial risk of serious bodily 
injury to another person or serious damage to property of {Lnother. 
If the person does not meet the criteria for unconditional release but 
the court finds that the person has recovered from his mental disease 
or defect to such an extent that his oonditional release under a pre
scribed regimen of medioal oare or t1'eatment would not create a sub
stantial risk of serious bodily injury to another person or serious dam
age to property of another, the court shall ol'der that he be discharged 
under an appropriate prescribed regimen of medical care or treatment 
on t.he explicit condition that he comply with the prescribed regimen. 
The court at any time may, after a hearing, modify or eliminate the 
l'egimen of medical care or treatment employing the same criteria 
applicable to the original determination. These provisions are similar 
to those with respect to section 3613 dealing with persons acquitted by 
reason of insanity, and the discussion there should be consulted here. 

Subsection (£) provides a procedure for dealing with the situation 
in which the released person fails to comply with the prescribed regi
men of medical care or treatment. Under this procedure the director of 
the medical facility responsible for administerulg the regimen im
posed under subsection (e) shall notify the Attorney General and the 
court having jurisdiction over the case of the :failure to comply with 
the prescrihed regimen. In a procedure similar to revocation of pro
'bation, upon notice by the medical director 01,' other probable cause to 
believe the person has failed to comply with the regimen, the person 
may be arrested and, upon arrest, must be brought without unneces
sary delay before the court having jurisdiction. The court must, after 
a hearing, determine 'vhether the person should be remanded to a 
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suitable facility on the ground that, in light of his failure to comply 
with the prescribed regunen of medical care or treatment, his con
tinued .release would create a substantial risk of serious bodily injury 
to another person or serious damage to property of another. 

Section 3617 (e) (1) dealing with annual reports iby the director of 
the fa-Cility concerning a defendant committed under this section, 
and sootion 3617 (h), dealing with the continuing availwbility of habeas 
corpus relief, provide similar procedures to those provided in other 
sections of this subchapter. 

Subsection (g) of section 3616 provides the procedure to be fol
lowed in the CflSe of 'a. person against whom all cha.:r.ges haNe boon 
dropped for reasons unrelated to his mental condition, such 'u.s in a case 
wheJre there is not enough evidence to prove guilt of an offense, but who 
is, in the opinion of the director of the :l)acility in whioh he has been 
hospiua.lized, presently suffering from a mental disease or defect ,u.s a 
result of which his release would create 'a substantial risk of serious 
bodily injury to another person or serious damage to property of 
another. Since the Federal Government would not have enough con
tacts with the peT'SOll to justify continued Federal hospitaliz.ation of a 
person if there were no Federal offense involved to justify such hospi
ta.liz,a.tion, this subsection requiroo that the Attorney GeneraJ, upon 
receiving a certificate from the director of the facility in which the 
person was hospitalized that the :person needed continued hospitali
zation, notify the appropriate offiCIal of the State in which the person 
was domiciled or in which he was tried that he wished to place the 
person in that State's custody. If the Attorney General received notjce 
that neither State would take responsibility, he would have to release 
the defendrunt. In any event, he could not hold the person longer than 
10 days after the certification by the director of the iacility in which 
the person was hospitalize? 

SECTION a61 7. GENERAL PROVISIONS FOR SUBCHAPTER B 

This section contains, in subsection (a)" the definition of insanity 
as a mental disease or defect that constitutes a defense to a Federal 
prosecution; the definition of "rehwbilitation program"as educational 
training to assist the defendant in understanding 'SOciety 'and the mag
nitude of his offense, vocational training, drug, alcohol, and other 
trootment programs to ,assist in overcoming psychological or physical 
dependence, and organized sports and recreation prDgrams; and the 
definition of "suitable facility" asa facility that is suita!ble to provide 
care 'Dr treatment given the nature of the offense 'and the character
istics of the defendant. 

Section 3617 also contains the general procedures for psychiatric 
examinations and reports (subsections (b) and (c», rights at hear
ings (SUbsection (d) ) , reports of mental facilities (subsection (e) (1) ) , 
admissibility of defendant's statement made during a mental e::mmina
tion (subsection (g», and rights to ha:beas 'corpus (subsection (h). 
These provisions are discussed in detail in the discu'Ssion of section 3611 
through 3616. 

Sl!'bsecti~n (~) (2) requires ~he dir:ector of the facility in whieha per
son IS hospItalIzed under sectIOn 3611, 3613, 3614, 3615, or 3616 to in-



1125 Section 3617. 

form the person of a¥aila,ble rehaibilitation progl"aJIllS, 'as defined in 
subsection (a). 

Subsection (f) of this section provides for a new procedure under 
which the court, on written request of defense counsel, may in its dis
cretion order a videotape record to be made of the defendant's testi
mony or interview upon which the periodic report of the director of 
the suitUible facility pursuant to subsection (e) (1) is 'based. If the court 
orders a videotape record to be prepared, such record shall be sub
mitted to the court along with the periodic report. The purpose of 
this subsection is, by allowing a videotape record to be created, to in
sure the quality of mental examinations of persons hospitalized under 
this subchapter, and to furnish courts with a better basis upo:p. which 
to make ultimate decisions as to t.he mental competency, sanity, and 
dangerousness of such persons. 

Subsection (i) supplements subsection (h) with respect to habeas 
corpus, by providing that regardless of whether the director of the 
facility in which a person is hospitalized has filed a certificate pursu
ant to subsection (e) of sections 3611,3613,3614,3615, or 3616, counsel 
for the pel"SOn 01' his legal guardian may file with the court that ordered 
the commitment a motion for a hearing to determine whether the per-
80n should be discharged from such facility. A copy of the motion 
shall be sent to the director of the facility and the attorney for the 
government. Motions may not he fi1ed within 180 days of 'a oourt de
termination that the person should continue to be hospitalize.d. 

Finally, this section, in subsection (j), require'S the Attorney Gen
eral to take into consideration the availrubility of appropriate rehrubili
tation programs before deciding in which :£acility to place a person 
ordered placed in a suitlllble facility under section 3611, 3613, 3614, 
3615, 0.1' 3616, and authorizes the Attorney General to contract for 
non-Federal facilities in order to hospitalize for treatment persons 
committed to his ·custody pursuant to this subchapter, 'authorizes 
him to apply for civil commitment to the States for a person in 
his custody pursuant to section 3613 or 3616 all'd directs him to con
sult with the Secretary of Health, Eduoation, and WeJfare on the 
implementation of the suoohapter and on establishment .of standards 
for facilities for implementing the subchapter. It is intended tlmt th~ 
Attorney General will make the applioation authorized tby subsection 
(j) (2) (B) unless affirmative reasons appear not to do so in 'a particu-
lar case.62 

• 

.. This general provisions section in S. 1437 as passed by the Senate in the 95th Con
g-ress contained in subsection (j) a provision addressing the problem of use of psycho
sngery, electric shock treatment, and drug tr~atment appllcable to 'persons under this sub
chapter. In the reported bill these provisions nave been moved to the Publlc Health Service 
Act in the conforming amendments relating to title 42 of thE' United States Code (section 
611 of the hl1l). 

51-508 0 - 80 - 72 
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CHAPTER 37.-PRETRIAL .. AND TRIAL PROCEDURE, 
EVIDENCE, AND APPELLATE REVIEW 

This chapter consists of three sub chapters. Subchapter A concerns 
the method for establishment of the rules governing pretrial and trial 
procedure in Federal criminal cases. Subchapter B sets forth the 
method of establishing the rules governing the admissibility of 
evidence in Federal CrIminal cases. In additIOn to authorizing the 
SUJ.>reme Court to prescribe amendments to the Federal Rules of 
EVldence, subchapter B contains specific provisions concerning the 
admissibility of confessions and the admissibility of evidence in sen
tencing proceedings. Subchapter C establishes the method for provid
ing the rules governing appellate review and, in addition, sets forth 
specific appellate review procedures. In addition to the normal appel
late review of legal issues, subchapter C, for the first time, provides for 
appellate review of certain sentences. 

SunCHAPER A. PRFJJ'RIAL AND TRIAL PROOEDURE 

(Sections 3701-3702) 

This subchapter outlines the statutory basis for the Supreme Court's 
rulemaking power in regard to pretrial and trial procedure. 

SEOTION 3701. PRETRIAL AND TRIAL PROOEDURE IN GENERAL 

Sootion 3701 is introductory only. It merely sets forth the sources 
for rules governing pretrial and trial procedure in criminal cnses 
in the district courts of the United States and before United States 
magistrates. Such rules are found in the provisions of title 18, the 
Federal Rules of Criminal Procedure, and such other rules as the 
Supreme Court may prescribe. 

SECTION 3702. RULEMAKING AUTHORITY OF SUPREmE OOURT FOR RULES OF 
CRIMINAL PROCEDURE 

This section is based upon 18 U.S.C. 3771. Subsection (a) gives the 
Supreme Court authority to prescribe amendments to the Federal 
Rules of Criminal Procedure and otherwise to prescribe rules of 
pleading, practice, and procedure with respect to proceedings prior 
to, including, and relating to the entry of judgment in criminal cases 
in the district courts of the United States or before United States 

(1127) 
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magistrates. This section also provides, as does existing law, that 
any provision of law that is in conflict with a rule adopted pursuant 
to the section shall be of no further effect after the rule takes effect. 
. Subsection (b) provides that the Chief Justice shall report the 
rules prescribed under the authority of this section to the Congre$§ 
at or after the beginning of a regular session, but not later than ~he 
first day of May, and that. the rules shall take effect one hundred and 
eighty days thereafter, unless a later effective date has been set by the 
Court. The Court is also authorized to fix the extent to which the 
rules shall, upon taking effectz apply to pending proceedings. Under 
existing law, rules take effect runety days after they have been reported 
to the Congress. In the opinion of the Committee, a ninety-day period 
does not allow sufficient time for Congress to review the rules; con
sequently, the time has been enlarged to one hundred and eighty days. 
In addition, CongreSs' poweT by Act of Congress to enlarge. the effec
tive date of the rules ooyond the one hundred eighty day limit as well 
as to disapprove or modify proposed rules through the usu,allegisl'a
tive process is expressly recognized. 

SUBOHAPTER B.-EvIDENOE 

(Sections 3711-3715) 

This subchapter sets forth the statutory basis for the Supreme 
Court's rulemaking power as to evidentiary rules and carries forward 
from current law several specifil; "tatutes dealing with evidentiary 
matters. 

SECTION 3711. EVIDENCE IN GENERAL 

This section is introductory only. It merely sets forth the source for 
rules concerning the introduction, admission, and use of evidence in 
criminal cases in the district courts of the United States and before 
United States magistrates. Such rules are found in the provisions of 
title 18 and the Federal Rules of ]}vidence. 

SECTION 3712. RULEMAKING AUTHORITY OF StJl>RElIIE COURT FOR RULES 
OF EVIDENCE 

This section parallels sections 3702, concerning rules of pretrial and 
trial procedure, and section 3722, concerning rules of aJ?pellate pro
cedure, and, like the enactment in the 93d Congress,l 1t grants the 
Supreme Court authority to prescribe amendments to th.e Federal 
Rules o~ Evidence. It further provides that any provision of law in 
conflict with an amendment prescribed pursuant to this section shall 
be of no further force or effect after such amendment has taken e:ffect. 

Subsection (b) provides that the Chief Justice shall report the rules 
prescribed under the authority of this section to the Congress at or 

1 P.L. 93-595. 
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after the beginning of a regular session, but not later than the first day 
of May, and that the rules shall take effect one hundred Ilnd eighty 
days thereafter unless a later effective date has been set by the court. If, 
however, either House of Congress within the one hundred and eighty 
day period by resolution disapproves or postpones any amendment so 
reported, then such an amendment will not take effect. Also, if any 
reported amendment creates, abolishes, or modifies a privilege, such 
an amendment must be approved by act of Congress before It takes 
effect. The Supreme Court may also prescribe the extent to which the 
proposed rules shall apply to proceedings then pending. 

SECTION 3713. ADMIBsmILlTY OF CONFESSIONS 

This section, except for minor word changes, carries forward the 
provisions of 18 U.S.C. 3501. Subsection (a) provides that the test to 
detennine whether a confession is admissible ill evidence in a Federal 
criminal case is whether the confession wag made voluntarily.2 To make 
it clear that the provision is intended to make a voluntary confession 
udmi!."sible in evidence to the maximum extent permitted under the 
Constitution, the somewhat self-evident phrase "unless otherwise re
quired by the Constitution" is used as a preamble to subsection (a). 

Subsection (b) sets out the procedure to determine the issue of the 
voluntariness of the confession. The judge is to hold a hearing out of 
the presence of the jury to determine the issue. If he determines that 
the confession was made voluntarily,S he is to admit the confession in 
evidence and is to permit the jury to hear relevant evidence on the issue 
of voluntariness. He is also to instruct the jury to give such weight to 
the confession as the jury feels it deserves under all the circumstances. 
Where the defendant, however, makes no issue as to the voluntariness 
of his confession the trial judge is not required to instruct the jury as to 
the weight to be given to the confession.4. 

Subsection (c) provides the factors to be taken into consideration in 
determining the issue of voluntariness. These factors include: (1) the 
amount of time that elapsed between the arrest of the person and his 
initial appearance before a judicial officer as required by Rule 5 of 
the Federal Rules of Criminal Procedure if the confession was made 
after arrest and before such appearance; (2) whether the person knew 
the nature of the offense with which he was charged or of which he was 
suspected at the time of the confession; (3) whether the person was 
advised or knew that he was not required to make a statement and that 
the statement could be used aga.illst him; (4) whether the person had 
been advised prior to questioning of his right to assistance of counsel 
when questioned and when making the confession; and (5) whether the 
person was without assistance of counsel when questioned and when 
making the confession. This subsection specifically provides, however, 
that the presence or absence of anyone or more of the listed factors 
need not Ibe conclusive as to the voluntariness of the confession. The 
validity of this provision was recenCj sustained against a claim that 
it conflicted with the holding in lIlimnaa v. Anzona.5 

• For Il. detailed dlscuos!on of the definition at "voluntarily," Bee Schneckloth v. BuatG
monte, 412 U.S. 218, 223-226 (1973). 

I A preponderance of the evidence fltandard Is used to determine whether the confesBlon 
was made voluntari1y, as under present law. See United Statew v. 001lJ, 487 F.2d 634 (5th 
Clr. 1973). The constitutionality of at::!h It smndllrd was upheld In LeDo v. Twomeu, 404 U.S. 
477.486 (1972). 

• United StatfJII V. Gou, 484 F.2d 434 (6th Clr. 19'13). 
"384 U.S. 436 (1966) ; United States v. Orooker,510 F.2d 1129 (10th Clr. 19'rn). See also, 

tending to support the decision In Orooker, which the Committee endorses. J{{.chIgGfS •• 
Tucker, 417 U.S. 433 (1974). 
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Subsection (d) provides that ll. confession made between the time 
of arrest or other official detention and the time of the initial appear
ance before It judicial officer required by Rule 5 of the Federal Rules 
of Oriminal Procedure shall not be considered inadmissibl<, sololy 
because of delay in bringing the person before such judicial officer if: 
the judicial officer finds that the confession was made voluntarily; 
the weight to be given the confession is left to the jury; and the con
fession was made or given by the person witllin six hours immediately 
following arrest or other official detention, or within such additional 
time as is found by the judge to be reasonable in view of the distance 
that was required to be traveled to the near<,st available judicial officeI' 
and in view of the means of transportation that was available. Thl' 
intent of this provision is to limit somewhat the discretion of trial 
judges nnder subsection (b). In other words, if a confession was made 
within six hours of arrest, a judge cannot hold that the confession waf? 
made involuntarily on the basis of delay between arrest and the per
son's initial appearance before ll. magistrate. a Furthermore, while n 
ronfession made within six hours of nrreRt .. absent some showing of 
involuntariness, is admissible, this sertion does not automatically 'p1'e
clllde!1.dmissibility if the delay was longer.7 This is only a factor whir11 
is to be considere'd on the issue of whether the confession was mad(' 
voluntarily. 

It should be noted that in subsection (d) the term "official detention" 
is substituted for the words "other detention in the custody of any law 
enforcement officer or law enforcement agency." The term "official 
detention" is defined in section 111 and such definition is coextensive 
with the current law phrase. Detention by State authorities would 
come within the definition of "official detention." 

Subsection (e) makes it clear that this section does not apply in 
those cases where a confession was made voluntarily without interro
gation-the so-called "spontaneous" confession-or was made when 
the person was not nnder arrest or held in official detention. 

Subsection (f) sets forth the definition of the term "confession." A 
"confession" is any self-incriminating oral or written statement. It is 
intended to encolllpass an forms of self-incriminating statements and 
confessions. 

STATlYrE REPEALED 

18 U.S.C. 3502 provides that the testimony of a witness that he saw 
the accused commit or participate in the commission of the crime for 
which the accused is being tried shall be admissible in evidence in a 
crimina.l prosecution in any trial court ordained and established under 
article III of the Constitution of the United States. This provision is 
not carried forward in the reported bill. The Committee does not in
tend thereby to suggest approval of court decisions restricting the 
admissibility of eyewitness identification testimony, but made the de
letion because the same policy in 18 U.S.C. 3502 is provided for in 
Rules 402 and 801(d) (1) (C) of the Federal Rules of Evidence. 

• See U'tl~ted States v. Halbert, 436 F.2d 1226 (9th Clr. 1970) 
~-See United states v. Shoemaker, 542 F.2d 561 (10th Clr. 1976) ; Government of Viruin 

I8lands v. Gerealt, 502 F.2d 914 (3d Clr. 1974), cert. denhd, 4!20 U.S. 909 (197-5) ; United 
States v. Marrero, 4~0 F.2d 3m ('2d Clr. 1911), cert. denied. 405 ms. 9'33 (1!J72). 
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SEOTION 3714. ADMISSillILITY OF EVIDENOE IN SENTENCING 
PROOEEDINGS 

This section carries forward, in substance, the provisions of 18 
U.S.C. 35'71. It provides that a Federal judge, when determining an 
appropriate sentence, may consider any relevant information concern
ing the history, characteristics, and conduct of a defendant regardless 
of the admissibility of the information under the Federal Rules of 
Evidence. If, ho,vever, the receipt and consideration of such informa
tion is precluded by a section of this title relating to sentencing, or by 
any other Federnl statute, it, of course, cannot be considered. 

This section recognizes the importance of having as much informa
tion before the judge as possible when he is considering an appropriate 
sentence to impose.8 Thus, under this section, it would be perfectly 
proper for a judge, when imposing sentence, to consider that a de
fendant is under indictment for other offenses.9 However. reliance on 
a prior, void conviction-as opposed to reliance on independent infor
mation concerning a prior offense-would not be permissible.1o In ad
dition, the court is free to rely on hearsay allegations contained in a 
presentence report 11 and may also consider relIable but illegally ob
tained evidence.12 

SUBOHAP'l'ER C.-ApPELLATE REVIEW 

(Sections 3'721-3'725) 

This subchapter sets out the basic rules for appellate review of lower 
court decisions under the new Code. It includes one of the major in
novations of the Code--a systematic approach to the troublesome issue 
of disparity in sentencing by making available a right to appellate 
review of a sentence that departs from the sentencing guideline ap
plied, and a right to seek discretionary review of whether a sentence is 
based upon incorrect appliflation of the guidelines. 

SEOTION 3721. APPELLATE REVIEW IN GENERAL 

This section is introductory only. It provides that ·appellate review 
by the courts of appeals and the Supreme Court of decisions, judg
ments, and orders entered by the district courts in criminal cases are 
to be governed by the proviSIons of this title and. by the Federal Rules 
of Appellate Procedure. 

8 See William8 V. New York, 337 U.S.C. 241 (1949). 
o See United State8 V. Metz, 470 F.2d 1140 ('3d Cir. 1972), cert. denleu, 411 U.S. 919 

(1973). 
10 See UnitelUJtate8 v. Tucker, 404 U.S. 443 (1972). 
11 See United State8 V. Garoia, 544 F.2d 681 (3d Clr. 1976). 
12 See United State8 V. Lee, 540 F.2d 1205 (4th Cir.), cert. denied, 429 U.S. 894 (1976) ; 

Uttited State8 V. Schipani, 435 F.2d 26 (2d Clr. 1970), cert. denied, 401 U.s. 983 (1971). 
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SECTION 3 ',r 2 2. RULEMAKING AUTHORITY OF THE SUFREME COURT FOR RULES 
OF APPELLATE PROCEDURE 

1. Pre8ent Federal Law 
This sect ion sets forth the authority of the Supreme Court to pro

mulgate rul ~s of appellate procedure in criminal cases. While current 
law contaim no general provision concerning rulemaldng for appel
late cases, tl e Congress first conferred such authority upon the Su
preme Court of the United States by the Act of February 24, 1933/ 
one of the pri 1.cipal purposes of which was to eliminate delays in tak
ing appeals i 1 criminal cases.2 The first Criminal Appeals Rules 
adopted under the Act were 1'3 rules effective September 1, 1934.3 

Currently in eft Ict (since July 1, 1968) are the Federal Rules of Appel
late Procedure, vhich govern in both criminal and civil cases. These 
rules were prom llgated by the Supreme Court under the authority 
of 28 U.S.C. 207~ and 2076 and 18 U.S.C. 3771 and 3772. 
2. Provisions of th 1 Bill, as Reported 

Section 3722 is t "tsed upon portions of existing 18 U.S.C. 3771 and. 
3772. Subsection (L) clarifies the authority of the Supreme Court 
to prescribe amendm mts to the Federal Rules of Appellate Procedure 
and otherwise to pra ~ribe rilles of pleading, practice: and procedure 
in aP1?eals from decis11ns, judgments, and orders entered in criminal 
cases ill the Federal dit trict courts. The section provides (as does ex
isting law) that any pr,wision OT law that is in conflict with a rille 
adopted pursuant to the tection shall be of no further effect after the 
mle takes effect. 

Subsection (b) provides \hat the Chief Justice is to report th~ rules 
prescribed under the autho.ity of this section to the Congress at or 
after the beginning of a reg uar session, but not later than the first 
day of May, and that rules aI,' to take effect one hundred and eighty 
days thereafter, unless a later t liective date has been set by the Court. 
The Court is also authorized to .lx the extent to which the rules shall, 
upon taking effect, apply to pend..;ng proceedings. Under existing law, 
the rules take effect ninety days al'ter they have been reported in Con
gress. In the opinion of the Committee, fI, ninety-day period does not 
allow sufficient time for Congress \,') review the rules; consequently, 
the time has been increased to one hu.ldred and eighty days. 

A parallel provision for civil cases has been added by section 521 
of the reported bill as section 2077 of ti,c.Ie 28. 

SEOTION 3723. APPEAL BY A. DEFENDANT 

1. Present Fede1'allaw 
The right of defendants to appellate 1'10 view in Federal criminal 

cases is of relatively recent origin.4 There 'pas no jurisdictional pro
vision for appeal or writ of error in Federa~ criminal cases prior to 

147 StILt. 904 (now 18 U.S.C. 3772). 
'R. Rept. No. 2047, 72d Cong., 2d Sess. (1933) ; see also D",tecZ States v. Robln8on, 361 

U.S. 220, 226 (1960). 
• 292 U.S. 861-670 (1934). 
'For a brief history of Federal laws on appellate jurisdict 'on, see O/BToU v. United' 

State/J, 864 U.S. 394 (19117). See also FranJ;;:fm1;er & Landis. Pm BUlI'ne811 01 the Supreme 
Coun (1928). . 
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enactments on the subject in 1889 and 1891.5 It is only to the extent that 
appellate jurisdiction is specifically conferred by statute upon specific 
courts for given types of cases that Federal appellate jurisdiction 
exists.6 

A.t present, the basis for Federal appellate jurisdiction in criminal 
(and civil) cases is 28 U.S.C. 1291. Present Federal law has made ap
peal from a district court's judgment of conviction a matter of right, 
and the defendant need not petition the court of appeals to al10w him 
to bring his case before the courU 
f&. Provisions of the Bill1 as Reported 

This section continues existing law in most respects. Subsection (a) 
provides that a defendant may, except as provided in subsection (b), 
appeal to a court of appeals from a final decision, judgment, or order 
of a district court in a Federal criminal case. Although "judgment" 
and "order" have been added to the lone term "decision" in current 
law so as to conform this section to section 3724 (carrying forward 
18 U.S.C. 3731) which uses all three words, no substantive expansion 
in scope is intended; the significant operative word of limitation re
mains "final", precluding appeals from interlocutory decisions. 

Subsection (b) is new. It permits a defendant to file a petition for 
leave to appeal an order under Rule 35 (b) (2). Rule 35 (b) (2) of the 
Federal Rules of Criminal Procedure is a new provision which per
mits correction of a sentence that was imposed under an erroneous 
application of the sentencing guidelines. By requiring leave to appeal 
such an order, the Committee has provided an avenue for correction of 
errors, while preventing the excessive caseload that would result i£ 
every defendant could, after a trial or after a guilty plea entered 
without an agreement, take an appeal of right without making a 
preliminary showing that the appeal had merit. Section 129 of the 
reported bill amends 28 U:S.C. 1291, the provision concerning the 
courts of appea,l's jurisdiction of appeals from final decisions of tIie 
district courts; 'W make clear that the courts of appeal have jurisdic
tion to hear appeals from decisions pursuant to Rule 35(b) (2) if the 
court grants a petitioner leave to appeal such a decision. The discus
sion of section 3725, infm, should be consulted·here insofar as it deals 
with the issue on an appeal under section 3723 (b) . 

SECTION :172-1. APPEAr. BY TllE GOVERNMENT 

I. ! n General 
Section 3724 sets forth the limited circumstances under which the 

government may appeal in a Federal criminal case, as n. matter of 
right, to a United States Court of A.ppeals, and one instance in which 
it may petition for leave to appeal, parallel to section 3723 (b). The 
section is patterned closely upon 18 U.S.C. 3731, but expands it in 
minor respects to achieve a more rational fulfillment of the Con
gressional intent. 

5 See GarrolZ v. United State8, 8upra note 4. 
o Uniter/ States 1'. Marc, 7 U.S. (3 Cranch) 159 (1805) ; Uniter/ State8 Y. Sanyes, 144 U.S. 

810 (1892). 
7 See Gopperlge v. Uniterl States, 369 U.S. 438. 441-442 (1962). 
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13. Provi8ion8 of the Bill, as Reported 
Under subsection (a) of section 3724, the government IS authorIZed 

to appeal to a United States court of appeals from a decision, judg
ment, or order of a district court in a criminal case, dismissing an in
dictment or information, terminating a prosecution in favor of a 
defendant, permitting withdrawal of a plea of guilty or nolo con
tendere, or granting a new trial after verdict or judgment, as to one 
or more counts, unless furtber prosecution of the case would be pro
hibited under the double jeopardy clause of the Constitution. This 
primarily continues provisions of 18 U.S.C. 3731. 

'.Dhe phrase "terminating a prosecution ill favor of a defendant" (as 
to one or more counts) has been added ill order to insure that the sec
tion receives its currently acknowledged scope of permitting govern
mental appeals in all cases save those where the Oonstitution prohibits 
the appeal.s The added phrase makes clear, for example, that the 
granting of a motion in arrest of judgment may be an appealable type 
of order, and that the section is not to be construed as limited to 
orders styled in the form of a dismissal of the indictment or informa
tion. This codifies current law.D 

The Committee has included in the statute for the first time the 
ability to seek review of a decision, judgment, or order permitting 
withdrawal of a plea of guilty or nolo contendere or g-ranting a mo
tion for a new trial after verdict or judgment. Since, ill either situa
tion, the result of a successful appeal would be the reinstatement of 
the conviction, it is clear that there is no constitutional problem in so 
providing.1D Nor, although present law contains no provision for a 
government appeal in these cir'cumstances,ll is there any valid justi
fication for not extending the right to appeal to them. The consequence 
of an erroneous, uncorrechd decision on the law by a district court 
permitting withdrawal of a guilty plea or granting a motion for a new 
trial after verdict is that the government must retry the individual.12 

Not only is such a process costly and needlessly consumptive of pre
cious judicial resources, but there is no guarantee that the second trial 
will produce a guilty verdict since, by the passage of time, crucial 
witnesses may become unavailable. Since 18 U.S.C. 3731 currently re
flects a Congressional determination to permit a government appeal 
in all similar circumstances, such as the dismissal of an indictment 
after verdict or the granting of a motion in arrest of judgment, no 
sound policy reason exists for not affording the same right in the in
stances referred to. Because of the prevailing requirement for prior 
authorization by the Solicitor General of all government appeals/3 

the Committee does not anticipate that the modest enlargement of the 
statute proposed here will give rise to problems. On the contrary, as a 
result of the careful screening process within the Solicitor General's 
Office and the ensuing high 'incidence of successful appeals under the 

B See United states v. Wilson, 420 U.S. 882 (1975) ; Ser/as8 v. United States, 420 U.S. 
877 (1975). 

o See United States v. Esposito, 492 F.2d 6 (7th Clr. 1978), cert. denied, 414 U.S. 1185 
(1074). 

10 United States V. Wilson, supra note 8. 
11 See, e.g. United States v. Albel·ti, 568 F.2d 617 (2d Clr. 1077) ; Unitecl States V. 

Taylor, 544 F.2d 347 (8th Clr. 1976). Of course. the extraordinary writ of mandamus 
may be avallable but only in a situation in which a district judge has acted wholly 
arbitrarily, not where hI> has "merely" acted erroneously or unlawfully. 

,. See In re United States, 598 F.2d 233 (D.C. Clr. 1979). 
UJ 28 C.F.R. § 0.20(b). 



1135 Section 3724. 
Section 3725. 

government appeals statute today, it is probable that permitting ap
peals from unwarranted district court rulings requiring retrials will 
produce a net saving of judicial time and resources. 

Subsection (b) permits the government to appeal to a court of 
appeals from a decision, judgment, or order of a district court sup
pressing or excluding evidence or requiring the return of seized prop
erty in a criminal proceeding, if the decision or order was not made 
during the interval between the time jeopardy ,attached and the return 
of the. verdict or finding, and if the government attorney certifies to the 
district court that the evidence is a substantial proof of a fact mate
rial to the case. This continues the provisions of 18 U.S.C. 373l,l4 

Subsection (c) provides that the government may appeal. to a court 
of appeals from a decision or order of a district court denying an 
application for an order authoI'lZing or approving the interception 
of a private oral communication, provided the attorney for the gov
ernment certifies to the district court that the appeal is not taken for 
purposes of delay. This reenacts the authority contained in existing 18 
U.S.C. 2518 (10) (b). 

Subsection (d) is parallel to section. 3723 (b), which applies to de
fendants. It permits the filing of a petition for leave to appeal an 
order granting or denying a motion under Rule 3'5 ('b) (2). The dis
cussion of section 3725 contains material relating to the issue on a 
section 3724(d) appeal and should be consulted here. 

Subsection ( e) requires that government appeals be diligently 
prosecuted. 

Subs<3ction (f) states that the provisions of this section shall be 
liberally construed to effectuate their purposes. This carries forward 
the fin!ll paragraph of 18 U.S.C. 373l,15 

SECTION 3725. REVIEW OF A SENTENCE 

1. In Genertit 
This section establishes a limited practice of appellate review of 

sentences in the Federal criminal justice system. The Committee is 
especially indebted to the work of former Senator Roman L. Hruska 
for the contents of this section. He has led a long and steadfast effort 
to introduce appellate review of sentencing-an effort stretching back 
over several Congresses.16 

Appellate courts have long followed the principle that sentences 
imposed by district courts within legal limits should not be disturbed.H 

H The "not made" clause has been sUghtly modified to make clear that the government 
may appeal from an order granting a motion to suppress or exclude evidence entered after 
Il finding of guilt. See United States v. Beak, 483 F.2d 203 (3d Cir. 1973), cert. denied, 414 
U.S. 1132 (1074). The CommIttee determined to continue the government's inability to 
appeal when a suppression motion is granted during the trial, because of the interruption 
thereby occasioned; however, the Committee intends that an appeal be permitted in the 
situation in which a defendant purposely waits until after the onset of jeopardy to move 
for suppression of evidence. See United Statea v. Moon, 491 F.2d 1047 (5th Cir. 1974) ; 
Ser/a88 v. United States, 8upra note 8. The result that a defendant should not be able, 
through deliberate bypass, to deprive the government of its right to appeal is consistent 
with the congressional jUdgment embodied In Rule 12(el, F.R.Crim.P. (effective Decem
ber 1, 1075), which requires Federal courts to determine motions prior to trial If to defer 
tho determination would adversely affect a party's right to appeal. See also Unit ell States 
v. Kehoe, 516 F.2d 78 (5th Cir. 1975), holding that, in comparable circumstances, the gov
ernment would not be precluded from seeking redress from the j:(rantinj:( of a dilatory 
motive to dismiss the indictment. Cf. also Lee v. United States, 432 U.S. 23 (1977). 

15 See United States v. Alberti, supra note 11. 
J. See Hearings, pp. 1568-1574. 
11 An exception Is contempt. See Green v. United States, 356 U.S. 165 (1958) ; United 

States V. BUkowski, 435 F. 2d 1094 (7th Clr. 1970), cert. denied, 40.1 U.S. 911 (1971). 
Another exception was enacted in title X of the Organized Crime Control Aoct of 1970, P.L. 
91-452 (Oct. 15, 1970), and codified in present 18 U.S.C. 11576. 
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The sentencing provisions of the reportedbilJ are designed to preserve 
the concept that the discretion of a sentencing judge has a proper place 
in sentencing and should not be displaced by the discretion of an appel
late court. At the same time, they are intended to afford enough guid
ance and control of the exercise of that discretion to promote fairness 
and rationality; and to reduce unwarranted disparity, in sentencing. 
Section'3725 accommodates all of those considerations by making ap
pellate review of sentences available equally to the defendant and the 
government, confining it to cases in which the sentences imposed depart 
from established norms, and limiting the scope of review to the ques
tion whether the sentence is "unreasonable." 

It is an anomaly to provide for appellate correction of prejudicial 
trial errors and not to provide for appellate correction of unrea
sonable sentences.1S The reason given for unavailability of appel
late review of sentences under current law is the fact that sentencing 
judges have traditionally had almost absolute discretion to impose 
any sentence legally available in a particular case. In doing so, the 
judges have not been required to state reasons for their decisions/o 
and rarely have done so. Thus, even if appellate review of sentences 
were available under current law, the courts of appeals would have 
difficulty assessing the reasonableness of a sentencing decision since 
they would be unable to tell in many cases why the sentences in two 
apparently similar cases were different. , 

The systematized sentencing system ll. troduced by part III of the 
Code, including the use of sentencing guidelines promulgated by a 
newly created Sentencing Commission, as provided in chapter 58 of 
title 28, United States Code, should do much to eliminate unwarranted 
disparities in Federal sentences. Yet each offender stands before a court 
as an individual, different in some way from other offenders. The of
fense, too, may have been committed under highly individual circum
stances. Ev~n the fullest consideration and the most subtle apprecia
tion of the pertinent factors-the facts in the case; the mitigating or 
aggravating circumstances; the offender's characteristics and criminal 
history; and the appropriate purposes of the sentence to be imposed 
jn the case-cannot invariably result in a predictable sentence being 
imposed. Some variation is not only inevitable but desirable. 

It is expected that most sentences. will fall within the ranges rec
ommended in the sentencing guidelines. Only if a judge believes that 
there are offense 01' offender characteristics, not adequately considered 
by the Sentencing Commission, that justify a sentence different 
from that provided in the applicable guideline should the judge 
deviate from the guide.line's recommendation. If the sentence differs 
from the guideline sentence, the judge is required to state specific rea
sons for the sentence outside the guideline. Because sentencing judges 
retain the flexibility of sentencing outside the guidelines, it is in
evitable that some of the sentences outside the guidelines will appear 
to be too severe or too lenient. 

Appellate review of sentences is essential to assure that the guide
lines are applied properly and to provide case law development of the 
appropriate reasons for sentencing outside the guidelines. This, in 
turn, will assist the Sentencing- Commission in refining the sentencing 
guideline.s as the need arises. For example, if the courts found that a 

18 See Hearings. pp. 5649-5653 (statement of the Hon. Marvin E. Franke!.) 
19 See Unitcrl States v. DorsZYllBki, 418 U.S. 424 (1974) (relating to the youth Correc

tions Act). 

L--____________________________ ~_~ ___ -- -
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particular offense or offender characteristic that was not considered, 
or not adequately reflected, in formulation of the guidelines was an 
appropriate reason for imposing sentences that differed from those 
recommended in the guidelines, the Sentencing Commission might 
wish to consider amending the guidelines. . 

.Although some persons have challenged the wisdom and validity 
of permitting an appeal of a sentence by the government) the Conimit
tee is convinced that neither objection has merit. 

It is clearly desirable, in the interest of reducing unwalTanted sen
tence disparity, to permit the government, on behalf of the public, to 
appeal and have increased a sentence that is below the applicable 
guideline and that is found to be unreasonable. If only the defendant 
could appeal his sentence, there would be no effective opportunity for 
the reviewing courts to correct the injustice arising from a sentence 
that was patently too lenient.20 This has led most Western nations to 
consider review at the behest of either the defendant or the public to 
be a fundamental precept of a rational sentencing system, and the Com
mittee considers it to be a critical part of the foundation for the Code's 
sentencing structure. The unequal availability of appellate review, 
moreover. would have a tendency to skew the system, since if appellate 
review were a one-way street, so that the tribunal could only reduce 
excessive sentences but not enhance inadequate ones, then the effort 
to achieve greater uniformity might well result in a gradual scaling 
down of sentences to the level of the most lenient ones. Certaw;? the 
development of a principled and balanced body of nppellate case law 
would be severely hampered. 

With respect to validity, it seems similarly evident that a system, 
such as is contained in the reported bill, in which sentence increase is 
possible as a consequence of sentence review initiated by the govern
ment is not objectionable on constitutional grounds. The Supreme 
Court has never held that the increase of a defendant's sentence upon 
review constitutes double jeopardy.21. To the contrary, all indications 
from the Court's opinions are that it does not. For example, the Court 
has long been of the view that a defendant whose conviction is over
turned on appeal, or who is tried in a de novo proceeding, may, without 
there being a violation of the double jeopardy clause, receive a higher 
sentence upon the second tria1.22 In North Oarolina v. Pearce,23 the 
Court indicated that it could not be said "that the constitutional guar
antee against double jeopardy of its own weight restricts the imposi
tion of an otherwise lawful single punishment for the offense in ques
tion." Allowing a sentence to be increased upon review produces a 
single punishment within lawful limits. Signirficantly, Title X of the 
Organized Crime Control Act of 1970 includes a provision (18 
U.S.C. 3576) permitting a sentence imposed under the dangerous 
special offender provision to be increased upon appeal by the United 
States. Thus, Congress is already on record as endorsing the validity 

"" This would: be the case even if the appellate court were authori2ed to augment (as well 
as diminish) the sentence, since it is unlikely that a defendant would choose to appeal, 
on the basis of alleged excessiveness, a sentence deemed by the reviewing court so Inade
quate as to warrant enhancement. Such a system, moreover, places an undesirable strain 
on the defendant's right to seek sentence review, For these reasons, inter alia, such a 
scheme was rejected by the Committee. 

21 See Flemistel' v. UniterL States, 207 U.S. 372 (1907), and Ocampo v. UniterL State8, 
234 U.S. 91 (1914) (constrning a p.tntute applicable to the Phillipines and identical to the 
Double Jeopardy Clause as permitting sentence increase where the defendant appealed) . 

.. See North Oarolina v. Pearce. 395 U.S. 711 (1969) ; Golten v. Kentucky, 407 U.S. 104 
(1972) ; GlIaffin v. Stynolicombe, 412 U.S. 17 (1973) . 

•• Supra note 22. 
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of such a law. Moreover, the Senate Judiciary Committee Report on 
the Organized Crime Control Act contains a detailed analysis of the 
constitutionality of the aspect permitting the United States to a.ppeal 
a sentence, concluding, on the basis of North Oarolina v. Pearce, supra, 
and other cases that: 24 

A defendant. whose sentence is increased on review taken 
by the Government is not, in the language of the Fi:flth 
Amendment, "twice put in jeopardy." Instead, concerning 
his sentence, the defendant is once in jeopardy continuing 
until termination of an orderly process of sentence review 
and revision. * * * 

More recent Supreme Court decisions, involving not. retrial as in 
Pearce but the even more closely analogous situation of government 
appeal of dismissals, strongly reinforce this conclusion. Thus, in 
United States v. Wilson,25 upholding a government appeal from a 
dismissal of an indictment by a trial court after a guilty verdict, the 
Court observed: 26 

[W]here there is no threat of either multiple punishment 
or successive prosecutions, the Double Jeopardy Clause is not 
offended. In various situations where appellate review would 
not subject the defendant to a second trial, this Court was 
held that an order favoring the defendant could constitution
ally be appealed by the Government. * * * 

Under this rationale, a government appeal as to sentence would 
raise no double jeopardy barrier since it would not, if successful, 
subject the defendant to a second trial. The fact that the appeal itself 
would constitute an additional proceeding as to sentence is clearly 
not what the Court had in mind in referring to a "second trial", any 
more than the taldng of the appeal in W il.son was deemed a "second 
trial." In addition, although the Court held in United States v. Jen
kins 27 that double jeopardy barred a government appeal where 
"further proceedings of some sort, devoted to the resolution of fac
tual issues going to the elements of the offense charged, would have 
been required upon reversal and remand" (emphasis supplied), such 
is plainly not the case with respect to sentence review. 28 

- "s. Rept. 91-617, 91st Cong., 1st Sess., p. 94 (1969). A recent case In the Second Circuit, 
United States v. DiFrancesco, No. 78-1250 et aZ (2d Clr., August 6, 1979), cert. ,pending. 
No. 79-567, virtually Ignoring the legislative history of this provision stating that the 
sentence is tentative until appeal has expired, held the provision to be a violation: of the 
double jeopardy clause. The government has petitioned the Supreme Court for certiorari 
on the grounds that the government appeal of sentence under 18 U.S.C. 3576 is not a 
violation of the double jeopardy clause. The discussion here that government appeal of 
a sentence does not violate the double jeopardy provisions of the Constitution parallels 
in abbreviated form the reasons set !forth in the petition for a writ of certiorari filed in 
the Supreme Court case. For the convenience of the Committee, the petition, which dupli
cates the opinion of the court of allPeals flS an appendix, has been included In the hearing 
record, Hearings, Part XV, pp. 10999-11069. See also the statement of Judge T.ioflat on 
behalf of the Judicial Committee rll the Administration of the Probation System. Hearings, 
Part XIV, p. 10713, stating th'at .. [sJince appellate review would be the final step in the 
sentencing procf'SS, the Committee sees no constitutional impediment to granting the govern
ment the right of review ... ". It might be noted that the Department of .Tustice strongly 
supports government appeal of a sentence below the guideJlnes as essential to the effective 
operation of a guideline system, id. at 9909, 9931, and the Judicial Conference hus approved 
a bill .providing, among other things, for government lIppeal of a sentence in the lower 
ranges of the statutory maximum, icl. at 10736. 

,. 420 U.S. 332 (1975). 
,oId. at 344. 
21420 U.S. 358 (1975). 
'" Compare, Fong Foo v. Unit'ed States, 369 U.S. 141 (1962) (double jeopardy clause 

barred review of unauthorized district court mid trial acquittal 1Iibich would have required 
a new trial), with Bozza v. United States, 380 U.S. 160 (1947) (dvuble jeopardy clause 
did not bar imposition of a second more severe sentence imposed at a second sentencing 
proceeding where the first sentence was invalid). 
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13. ProvisiO'lUJ of the BUl, (l$ Repo'rted 
Section 372'5 is concerned only with sentences imposed for felonies, 

and Olass A misdemeanors, and provides no appellate review of sen
tences imposed in other misdemeanor cases. Excluded also from the 
provisions of this section are a sentence provided for ill a plea agree
ment and a sentence which is within the sentencing guideline promul
gated by the Sentencing Oommission pursuant to 28 U.S.O. 994:(a) (1) 
and determined by the sentencing judge to be applicable to the case. 
Such sentences cannot be reviewed for propriety of the sentence; they 
can, however, be reviewed for errors in law to the extent permitted 
by current law, and for errors in the application of the guidelines, 
pursuant to Rule 35 of the Federal Rules of Oriminal Procedure and 
sections 3723 (b) and 3724:(d) of the Oode. The issue presented when 
a motion is made under Rule 35 (b) (2) and reviewed under section 
3723 (b) or 3724:( d) is whether the sentencing judge erred in determin
ing that a particular guideline, rather than another one, applied to a 
particular case. That issue can be raised and reviewed only under 
that rule and those sections, and not under section 3725. . 

The sentence review process under section 3725 begins under subsec
tions (a) and (b) with the .filing of notice of appeal of sentence with 
the district court. Both a defendant and the government may obtain 
review, but each will do so under different criteria. A defendant may 
appeal a sentence only if the fine or term of imprisonment or term of 
supervised release exceeds the maximum provided in the sentencing 
guideline determined by the sentencing judge to be applicable, or if the 
sentence includes a condition of probation or supervised release under 
section 2103 (b) (6) or (h) (11) that is more limiting than the maxi
mum provided in the sentencing guideline determined by the sentenc
ing judge to be applicable, or if the sentence includes an order of notice 
mlder section 2005 or an order of restitution under section 2006. The 
government may petition for review of a sentence with the personal 
approval of the Attorney General or the Solicitor General 29 

if the fine or term of imprisonment or term of supervised release is less 
than the minimum sentence established .by that guideline, or if the 
sentence includes a condition of probation or supervised release un
der section 2103 (b) (6) or (b) (11) that is less limiting than the mini
mum provided in the sentencing guideline determined by the sentenc
ing judge to be applicable. 

The limitations on both defendant and government appeal based 
upon the size of the sentence imposed are further restrictions on the 
use of appellate review of sentences in order to avoid unnecessary ap
peals. Olearly, sentences at the bottom range are less likely to be abusive 
to defendants. The same applies to the government when sentences 
approach the upper range of sentences available. The guidelines pro
vide a practical basis for distinguishing the cases where review is most 
needed from those where appeal would most likely be frivolous. 

Both sections 3725 (a) and 3725 (b) refer to the sentence heing ap
pealed as an "otherwise final sentence". This language is in accord 
with the provisions of section 2007 (b) labelling the sentence final for 
most purposes but "provisional, at the time of imposition, with respect 
to that portion or degree of the sentence that is subject to modification 

• 2lJ The Committee has added the requirement that the Attorney General or Solicitor 
General personally approve a government appeal of sentence in order to assure that such 
appeals are not routinely filed for every sentence below the guidelines. 
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through [appellate] review." Similarly, sections 2102(b), 2202(b), 
and 2302 (b) make clear that a sentence to a fine, to a term of imprison
ment, or to a term of probation is final except to the extent that it may 
be modified or corrected through subsequent court action. These 
amendments to the language as it appeared in S. 1437 of the 95th Con
gress were made by the Committee to avoid a problem encountered in 
the r,ecent case of United State8 v. DiFrance8co,30 in which the Second 
Circuit held that government appeal of a "final" sentence under the 
Dangerous Special Offender Sentencing statute, 18 U.S.C. 3575 et 8eq., 
violated the double jeopardy clause of the Constitution, indicating the 
likelihood of a different result if the statute had provided for a "pro
visional" or "tentative" sentence. While the Committee disagrees that 
it is necessary to label the sentence as tentative since it is clear from the 
legislative history that sentences imjJosed under 18 U.S.C. 3575 were 
not final for modification purposes,31 the Committee has modified this 
bill out of an excess of caut.ion to assure that there is no doubt that the 
Committee intends that a sentence be considered provisional to the ex
tent that it is subject to modification through the appellate process, 
although it is final for other purposes. Any part of the sentencing pro
nouncement that is outside the guidelines or that includes an order of 
notice under section 2005 or restitution under section 2006 and thus 
potentially subject to appellate modification under the provisions of 
section 3725 is termed "provisional" in section 2007. 

Under subsection (c), the clerk of the comt that imposed the 
sentence shall certify to the conrt of appeals t.hat portion of the record 
in the case that is designated as pertinent by either of the parties, the 
presentence report, and information submitted during the sentencing 
proceeding, including the court's statement of reasons as called for 
by section 2003 (b) . 

Under subsection (d), upon review of tile record, the court of 
appeals is to determine whether the sentence is unreasonable, having 
regard for: (1) the factors to be considered in imposing a sentence, \ 
as set forth in part III of this title, and (2) the reasons for the sen
tence stated by the sentencing court. 

Under subsection (e), if the court of appeals finds that the sentence 
imposed is not unreasonable, it is to affirm the sentence. 

If the court determines that the sentence imposed is unreasonable 
and too high, and the appeal was filed by the defendant, it is to set 
aside the sentence and either impose a lesser sentence, remand for 
imposition of a lesser sentence, or remand for further sentencing 
proceedings. 

If the court determines that the sentence imposed is unreasonable 
and too low, and the appeal was filed by the government, the court 
is to set aside the sentence and either impose a greater sentence, re
mand for imposition of a greater sentence, or remand for further 
sentencing proceedings. It should be noted that a sentence cannot be 
increased upon a section 3725 appeal by the defendant. 

30 Sltpra note 24. 
31 The original bill introduced in the Senate explicitly provided that the district court 

sentence was "not final". S. 30, 01st Cong .• 1st Sess., § 3577 (1969). Measures Relating 
to Organized Orime, Hearings before the Subcommittee on Criminal Laws and Procedures, 
Committee on the Judiciary, U.S. Senate, 91st Cong., 1st Sess. pp. 28-'29 (1'960). "On 
the advice of legal experts, we omitted this label from the statute as supertluouB." S. 
Rept. 91-617, 91st Cong., 1st Sess., p. 98 (1069). 
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The relationship between an appeal under section 3725, and a peti
tion for JeaNe to appeal under section 3723 (b) or 3724 (d), may be clari
fied by this example: 

Assume that in sentencing a defendant for a Class E felony, a judge 
determines that a particula.r guideline applies to the case, and that 
guideline provides for imprisonment fora determinate term between 
18 and 22 months. The judge concludes, however, that because of cir
cumstances in the case that are not adequately reflected in the guide
lines, imprisonment for 15 months is the most appropriate sentence. In 
the opinion of the defendant, the judge is mistaken in his selection of 
the guideline, the applicable guideline is one specifying imprisonment 
for six months, and a term of 15 months is unreasonable. The gov
ernment, on the other hand, concludes that the applicable guide
line is one providing for imprisonment for 30 to 36 months, and a term 
of 15 months is unreasonable. 

Under those circumstances, both parties can file Rule 35(b) (2) mo
tions. If the sentencing judge becomes convinced that his selection of 
the guidelinewus erroneous, he can correct the sentence within 120 
days, regardless of whether or not either of the parties filed a Rule 35 
motion. He can correct the sentence even if, for example, the correction 
increases the sentence and the defendant, but not the government, has 
filed a Rule 35 motion. A due process attack on such an increase, based 
upon cases such as No-rth Oarolina v. Pearae,S2 would put in question 
only the power so to increase a sentence where the defendant but not 
the government has filed a Rule 35 motion. It would not affect such an 
increase following a government motion, or solely on the sentencing 
court's motion, particularly in view of the severability provision in 
section 131 of the bill. Even on the narrow question raised by such an 
attack, the Committee is of the opinion that an increase is clearly con
sistent with due process, especially since the sentencing court has the 
power to make the correction whether or not either party files a 
motion.ss 

For purposes of this example, we shall assume that both parties file 
Rule 35 motions and the sentencing judge, on reconsidering the matter, 
concludes that he has erred and that the applicable guideline is one 
specifying 12 months' imprisonment, and reduces the sentence to nine 
months, justifying his departure from that guideline on the basis of 
circumstances not adequately dealt with, in his view, in the guidelines. 

Under those circumstances, the defendant can petition under section 
3723(b) for leave to appeal the denial by the sentencing judge of the 
defendant's motion to correct the sentence on the basis of the six month 
guideline, even though pa,rt of the relief sought by the motion was 
granted. The government can peti~ion ~or leave to appeal under section 
3724 ( d) on the basis of the grantmg, m part, of the defendant's Rule 
35 motion, and on the basis of the denial of the government's Rule 35 
motion. If.leave to appea1 is granted under section 3723 (b) or 3724 (d), 
or both, the sole issue will be whether the sentencing court erred in its 
disposition of the Rule 35 motion or motions in question, by selecting 
the wrong guideline. The governm~nt, but not the defe~dant, can 
take an appeal as of right under sectIon 3725, be?ause the nme .mol)-th 
sentence was shorter than the 12 month term speClfied by the gUIdelme 
determined by the judge to be applicable. The issue on that appeal will 
be whether the nine month term was clearly unreasonable. 

"" Supra. note 21. 
"" See generally S. Rept. No. 91~617, !llst Cong., 1st sess., at 93'-99, 166-67 (1969). 
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.AB to the procedures to be followed, the Committee intends that the 
Federal Rules of Appellate Procedure be applicable to a proceeding 
under this section. Many of these rules will be applicable as they now 
exist; others may need modification. The Committee expects that the 
Judicial Conference and its Advisory Committees will issue specific 
proposed amendments to cover the details of these procedures where 
necessary and to assure, inter alia, that reviews in a single case under 
section 3725 and Rule 35 are considered and decided at the same time 
whenever possible. 

The Committee :believes that section 3725, when read with Rule 35 
and sections 3723 (b) mid 3724: ( d) , creates for the first time a compre
hensive system of review of sentences that permits the 1lippellate 'process 
to :l)ocus attention on those sentences whose review is crucial to the 
functioning of the sentencing guidelines system, w'hileproviding ·ade
quate means for con-ection of erroneous and clearly unreasonable 
sentences.S4 

'" See Hearings, pp. 8608, 8873, 8887, and 8953. 



Section 3801. 

CHAPTER 38.-POST:SENTENCE ADMINISTRATION 

Chapter 38 consists of three subchapters which cover the adminstra
tion of the various types of sentences imposed under chapters 21, 22, 
and 23. Subchapter .A provides for the appointment of probation offi
cers and sets forth their duties. In addition, it provides for special 
probation and record expungement procedures for drug possession 
offenses. Subchapter B covers the paymp'1.t and collection of fines 
which may be imposed under chapter 22. $ubchapter C sets forth the 
procedures governing those persons sentenced to a prison term. 

SUBCHAPTER A.-PROBATION 

(Sections 3801-3807) 

This subcha;pter contains the provisions for implementation of a 
sentence to probation pursuant to chapter 21, the placement of juvenile 
delinquents on probation pursuant to section 3603, and the placement 
of an individual on supervised release pursuant to section 2303. The 
subchapter, for the most part, carries forward current law concerning 
the appointment of probation officers by the courts and the powers 
and duties of probation officers. 

SECTION 3801. SUPERVISION OF PROBATION 

Section 3801 requires that a person sentenced to a term of probation 
under chapter 21, or a juvenile delinquent placed on probation pur
suant to subchapter A of chapter 36, or a person placed on supervised 
release pursuant to section 2303, be supervised by a probation officer to 
the degree warranted by the conditions specified by 'the sentencing 
court. 

Current law does not treat probation as a sentence, but rather treats 
it as a suspension of the execution or imposition of sentence.1 While it 
contains no general requirement of probation supervision, it does 
a.ssume that probationers will be supervised by requiring that proba
tIOn officers report to the courts on the conduct of probationers.2 

118 U.S.C. 3651. In the case of juvenile delinquents. probation seems to be an alterna
tive to suspension of an adjudication of deIlnquency or disposition of the delinquent, and 
to commitment to the Attorney General, rather than the suspension of Imposition or 
execution of sentence. See 18 U.S.C. 5037(b) . 
. .• 18 U.S.C. 3653 and 3655. 
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Section 3801. 
Section 3802. 

1144 

While current law permits a juvenile delinquent to be ~ced on 
probation,a it does not specifically provide that probation officers an.d 
the courts have the same duties as to juvenile probationers as they 
have as to adult probationers. 

Probation officers supervise those prisoners who are conditionally 
released from prison under 18 U.S.O. 3655. While current law refers 
to ,these releasees as parolees, rather than as persons released on super
visory release, the role of the probation officer in supervising the 
releasee will remain the same as under current law. 

SECTION 3802. APPOINTMEN'l' OF PROBATION OFFICERS 

Section 3802 is largely derived from 18 U.S.O. 3654. Subsection (a) 
requires each district court of the United States to appoint suitable and 
qualified persons to serve with 01' without compensation as probation 
officers under the direction of the court. Those appointed with compen
sation are removable by the court for cause, rather than removable at 
the discretion of the court. The change was made ul?on the recom
mendation of the Probation Oommittee of the J udiClal Oonference. 
Volunteers serving wi.thout compensation remain subject to removal 
at the discretion of th court. Under existing law, the court is author
ized, rather than required, to appoint probation officers since the 
original reason for enacting probation legislation was to grant the 
courts the power to suspend sentences and appoint probation officers, a 
procedure which the courts had sought to exercise without specific 
authority.4 

Existing law provides that probation officers be "suitable" but does 
not include the requirement that they be "qualified" by training 01' 
background to be probation officers. Given the Oode's encouragement 
to the use of innovative conditions of probation to meet the purposes 
of sentencing, different sorts of qualified probation officers should be 
available to the courts. The effective supervision of a convicted loan
shark, union, forger, or brokerage house, for example, would require 
quite different qualificatiQus. Some of these qualifications might be 
found among probation officer "specialists" (who might be made avail
able, as the need arose, to any of several courts) ; others might be 
needed so rarely as to warrant only occasional special appointments 
from the requisite profession to supervise the few cases in which such 
talents would be helpful. 

Existing law also provides that probation officers serve without com
pensation except when it appears that the "needs of the service" require 
compensation. This provision has been dropped as outmoded in recog
nition of the importance of a qualified professional probation system. 
Of course, the courts may continue to use the services of qualified 
volunteers. 

Section 3802 (b) carries forward the existing provision concerning 
the orqerof-appointment of a probation officer. 

Subsection (c) carries forward the existing provision permitting 
designation of a chief probation officer by the court to direct the work 
of all probation officers serving within tliejudicial district. The provi
sion has been amended from current law to make clear that each judi-

818 u.s.c. 5037(b) . 
• See If. Rept. No. 1377, 68th Cong., 2nd Scss. (1925), p. 1. 
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cial district has only one chief probation officer even if the district has 
more than one division or place of holding court. 

SECTIO:-\ a80a. DUTms OF PROBATION OFFICERS 

Section 3803 carries forward the provisions of 18 U.S.C. 3655 re
lating to the duties of probation officers with respect to supervision of 
probationers and the keeping of records and making of reports, and 
modifies the provisions to refer to persons released on supervised 
release following a term of imprisonment pursuant to section 2303. 
The section includes a number of specific requirements not in current 
law including the requirements that the probation officer be responsi
ble for supervision of any probationer or person on supervised release 
known to be within the judicial district (in order to clarify super
visory authority over probationers and persons on supervised release 
transferred into his district 01' temporarily present in the district), 
and that, when requested, he supervise and furnish information about 
persons on work release, furlough, or other authorized release or in 
pre-release custody pursuant to section 3824(c). The current la.w pro
visions requiring probation officers to keep records of mDney L\:lceived 
from probationers have been dropped as unnecessary since it is not the 
responsibility of the probation officer to perform such functions as 
collecting fines imposed by the courts. 

SEC'.rION 3804. TRANSPORTATION OF A PROBATIONER 

This section carries forward the provisions of 18 U.S.C. 4283 permit
ting a court to order a United States marshal to furnish transportation 
to a person placed on probation to the place where he is required to go 
as a condition of probation. Under existing law, the court also may 
order subsistence expenses for the probationer while traveling to his 
destination, not to exceed thirty dollars. Section 3804 would not specify 
It limitation on the amount of subsistence which could be paid, but 
would permit the Attorney General to prescrrbe reasonable subsistence 
payments. 

SECTION 3805. TRANSFER OF roIDSDICTION OVER A PROBATIONER 

Section 3805, relating to transfer of jurisdiction over a probationer 
or person on supervised release from one court to another, is derived 
from 18 U.S.C. 3653. Both current law and section 3805 require the 
concurrence of the court receiving jurisdiction of a probationer in the 
transfer of jurisdiction. Section 3805 expands current law to cover 
persons on supervised release and provides that the transfer of a pro
bationer or person on supervised release to another district may be 
made either a.s a condition of probation or supervised release or with 
the permission of the court, while 18 U.S.C. 3653 provides for transfer 
of a probationer "from the district in which he is being supervised." 
The ability of the sentencing judge to provide that the defendant 
move or go to another district as a condition of probation or supervised 
release 5 could prove to be a very useful aspect of an effective sentence 
to a term of probation. It could be used in conjunction with a <londition 

5 See sections 2103(b)I(14) and 2303(d). 
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to work at particular employment or pursue a particular course of 
study.a Perhaps most important, it could provide the judge with an 
alternative to a term of imprisonment in the situation where that would 
otherwise be the only alternative to returnin~ the defendant to an 
environment that would make the commission of another offense quite 
probable. 

Section 3805 would also permit a court to which jurisdiction over a' 
probationer or person on supervised release was transferred to exercise 
all the powers over the probationer or releasee that are permitted by 
this subchapter or chapter 21. Under 18 U.S.C. 3653, the court to which 
jurisdiction was transferred could not change the period of probation 
without consent of the sentencing court. The Committee beheves that 
it is lillnecessary to retain this restriction since the new jurisdiction is 
in a better position to know whether a change in the term of probation 
is justified. In addition, the change should result in simplifying sen
tencing on new charges, by permitting the transfer of jurisdiction over 
the probationer or releasee to the district in which the new char~es have 
been filed so that the sentencing judge may adjust the terms ot probll.
tion or supervised release as needed to serve the purpose of ~ntencing 
on the new charge. 

SEOTION 3806. ARREST AND RETURN OF A PROBA.TIONER 

Section 3806 continues the provisions of 18 U.S.C. 3653 which 
authorize the arrest and return of a probationer to the court having 
jurisdiction over him when there has been a violation of a condition 
of probation, and expands the provision to refer to persons on super
vised release pursuant to section 2303. The Committee intends that any 
probationer arrested for violation of a condition of probation be re
turned to the district in which he is being supervised even if the arrest 
is in a different district. The provisions of 18 U.S.C. 3653 concerning 
isstlance of a warrant, and authority of a probation officer to arrest a 
probationer with or without a warrant, are covered in section 3025 
(United States Probation System) and in Rule 32 of the Federal 
Rules of Criminal Procedure (Sentence and Judgment). Section 3025 
also provides authority for arrest with or without a warrant of a per
Son on supervised release pursuant to section 2303. The provisions of 
18 U.S.C. 3653 concerning revocation of probatio~ and reimposition 
of sentence for probation violations are covered in revised Rule 32(e) 
of the Federal Rules of Criminal Procedure and in section 2105 . .As dis
cussed in connection with section 2303, the bill contains no specific pro
visions concernin~ revocation of a term of post-release supervision, but 
instead relies on other remedies, including modification of conditions 
and the use of the court's contempt powers, to enforce the conditions. 

SECTION 3807. SPEOIAL PROBATION AND EXPUNGEMENT PROOEDURES FOR 
DRUG roSSESSORS 

Section 3807 carries forward the pro'/isions or 21 U.S.C. 844 (b) 
relating to special probation without entry of judgment for first 

• SectIons 2103(b) (5) Ilnd 2303(d). 
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offenders found guilty of violating section 1813 (Possessing Drugs) if 
there has been no previous conviction of an offense under a Federal 
or State law relating to controlled substances. The section also permits 
expungement of records for persons placed on probation under the 
section if they were under the age of twenty-one 'at the time of the 
offense and did not violate a condition of probation. Technical amend
ments were made in the section to conform former 21 U.S.O. 844(b) 
references and terminology to those of the new Oriminal Oode. 

In addition, the Oommittee amended the bill in the course of its 
debates to provide a new expungement provision for conviction of an 
offense under section 1813 if the conduct involved only possession of 
marihuana. If the amount of marihuana is thirty grams or less, the 
court is directed to enter an expungement order for the first or second 
offense after payment of any fine imposed by the court, and, for a 
third offense, after payment of any fine and a lapse of one year from 
the date of conviction. If the offense involves an amount of marihuana 
in excess of thirty grams, the court in its discretion may enter 'an 
cxpungement order after payment of any fine imposed and a lapse of 
one year frolL the date of conviction. 

SUBOHAPTER B.-FINES 

(Sections 3811-3813) 

This subchapter is designed to increase the efficiency with which 
the government collects fines assessed against criminal defendants.1 

Present law, 18 U.S.O. 3565, provides that criminal fine judgments 
"may be enforced by execution against the property of the defendant 
in like manner as judgments in civil cases." Thus, the Federal govern
ment is greatly confined by State law and must litigate in order to 
collect a fine from an uncooperative defendant. These relatively cum
bersome procedures have resulted in collection by the United States in 
recent years of only 60 to 70 percent of the amount of fines imposed. 
The conse<1.uent awareness by criminal defendants that they may be 
able to aVOId paying fines with relative impunity bodes ill for respect 
for the law. 

This subchapter attempts to remedy thiis situation by treating crim
inal fine judgments as tax liens for collection purposes, thereby mak
ing available summary collection procedures similar to those used by 
the Internal Reveue Service. Foremost among these is the power to 
administratively levy against the property of the defendant, which 
precludes disposition of the property to avoid payment and permits 
realization of the amount of the fine without litigation. 

The collection procedures of the subchapter are also made applicable 
to execution of orders to pay restitution, pursuant to section 2006. 

SEOTION 3811. PAYMENT OF A FINE 

Section 3811 provides for the payment of a fine imposed under chap
ter 22 to the clerk of the sentencing court to be forwarded to the 
United States Treasury for credit to the Victim Oompensation Fund 
established by section 4111. The Committee believes that it is fitt.ing 

1 For· a comprehensive discussion on collecting and paying fines and penalties, see 
testimbny of William T, Plumb, Jr., Hearings, pp, 1709-1732. 
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and proper that criminal fines be used to finance the fund set up to 
compensate victims of crime. Restitution, in whatever form, and even 
if not done voluntarily, as here, may nevertheless be a step toward 
rehabilitation. 

The section requires either immediate payment or pa~ent by the 
time and method specified by the sentencing court. ThIs latter pro
vision is in recognition of the authorization granted the court by sec
tion 2202( c) to permit payment of a fine within a specified period of 
time or in specified installments. 

SECTION 3812. COLLECTION OF AN UNPAID FINE 

Section 3812 requires the sentencing court, whenever a fine is im
posed, to provide the Attorney General w,ith certain certified infor
mation. The Attorney Geneml is then made responsible for the col
lection of those fines should they not be paid at the time required. This 
retains the basic current law that vests the duty of collecting fines in 
the Attorney General. 

In the case of all fines imposed, subsection (a) requires the distmct 
court ,that imposes sentence to certify to the Attorney General speci
fied5.nformation about the defendant and the fine, most of which is 
id~ii.tification information and information relating to the case in 

",Which the fine is imposed and. to the fine itself. The court is also 
/ required to certify any subsequent remission or mod,ification of the 

fine, and to notify the Attorney General of any payments that the 
court receives with res:pect to previously certified fines. 

This provision, placmg responsibility in the clerk of the district 
court, should improve the notification process and thus better insm'l' 
that all fine-debtors are brought to the attention of the enforcing au
thorities ~ the Department of Justice. At the present time, there is 
no standardized procedure for notification of the United States at
torney. Rather, he receives notification of fines and payment difficulties 
throu~h a number of methods, which increases the chance of admin
istratlve error. By centralizing the responsibiHty for notification in 
the district court, st'ction 38121essens this chance. 

Subsection (b) places the responsibility for collecting and enforc
ing criminal finC's with the Attorney General. Since this responsibility 
is currently centered in t1!e Criminal Division of the Department of 
Justice and the United States attorneys, this provision effects 110 
change in existing'law. Rather than shifting the burden of enforce
ment (e.g., to the Internal Revenue Service), the Committee has elect
ed to expand the enforcement powers of the Justice Department ill 
oroer to strengthen the goYernment's collection effort. The section 
also provides that an order to pay restitution, which the Attorney 
General is responsible for enforcing, does not create any right of 
action against the United States by the person to whom restitution is 
to be paid becaus(' the defendant is unwilling or unable to pay, nor can 
the person who is supposed to receive restitution force the execution 
of the restitution order through a suit against the United States or sue 
the government for delay or negligence in execution.2 

2 For further discussion, see Report on section 2006. 
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SECTION 3813. LIEN PROVISIONS FOR SATISFACTION OF AN UNPAID FINE 

1. In General 
Section 3813 establishes the procedure by which the A. ~Jrney Gen

eral is to make collection of unpaid fines. This section siWUficantly 
improves current practices by providing a Federal colle,ctIon proce· 
dure independent of State laws and patterned on the collection pro 
cedures utilized so successfully over the years by the Internal Revenue 
Service. 
~. Present Federal Law 

The primary method of enforcement currently used by the Federal 
government is execution of the judgment, either against income (garn
ishment') or against :r.eal or personal property. Writs of exelmtion 
are issued by the district court and endorsed by the United States 
marshal. In the case of income executions, the procedures are dictated 
by the law of the State in which the Federal court sits. Where execu
tion is to be made aO'ainst property, the procedure to be followed is 
that detailed in 28 U.S.C. 2001-2007; State law may also be used. In 
either case, however, State law prescribes how much income may be 
garnisheed and the classes of property (e.g., homestead) that are 
exempt from Federal execution. 

Criminal fine judgments are liens on property in the State to the 
same extent as a judgment of a court of general jurisdiction in the 
State is a lien. They may also be perfected as liens under State law, if 
the law of the State in which the district court sits-permits perfection 
of a lien based on a federal judgment in the same manner as provided 
for judgments in the State courts.3 Because of State exemption laws, 
other perfected liens, and unclear title to the property, enforcement of 
this lien (which under most State laws is confined to real estate) by 
foreclosure and sale is usually not a realistic possibility. The Commit
tee regards the lien as a protective first step, since it does help insure 
the satisfaction of the debt should the defendant-debtor wish to trans
fer the property. 

The laws of several States allow a judgment creditor (in the case of 
a criminal fine the United State government) to obtain an order com
pelling the judgment debtor (the defendant) to make specified in
stallment payments wl1Cre it is shown that he is receiving or will receive 
money from any SOlll'ce. This order is called an installment payment 
order and results from a Federal district court hearing sought by 
the United States. Notice must be given to the judgment debtor so 
that he may appear and contest the motion. . 

Finally, Rule 69(a) of the Federal Rules of Civil Procedure states 
in part that: 

In aid of the judgment 01' execution, the judgment credi
tor ... may obtain discovery from any person, including 
the judgment debtor, in the manner provided in these rules 
or in the manner provided by the practice of the state in 
which the district court is held. 

The United States Attorney may use this rule to ohtain financial 
information about the debtor- defendant by oral or written depositions 

328 U.S.C. 1962. 
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or by written interrogatories. In most cases, the assistance of the dis
trict court'or a United States magistrate is necessary. 
3. Pr01Jisi0118 of the Bill, as Reported 

Section 3813 ('a) eliminates the clerical procedures necessary to create 
judgment liens, by providing that the fine: 

is a lien in favor of the United States upon all property be
longing to the person fined. The lien arises at the time of the 
entry of the judgment and continues until the liability is satis
fied, remitted, or set aside, or until it becomes unenforceable 
pursuant to the provisions of subsection (b). 

Under this subsection a lien similar to a tax lien arises at the time 
of judgment, and, as subsection (c) 1?rovides, may be enforced like a 
tax lien through the use of the admmistrative levy procedures. Fil
ing under subsection (d) is necessary only to perfect the lien as against 
innocent third parties. 

This procedure significantly alters current practices. As stated previ
ously, 28 U.S.C. 1962 provides that: 

Every judgment rendered by a district court within a State 
shall be a lien on property located in such State in the same 
manner, to the same extent and under the same conditions as 
a judgment of 'a court of general jurisdiction in such State, 
and shall cease to be a lien in the same manner and time. 
Whenever the law of any State requires a judgment of a State 
court to 'he registered. recorded, docketed or indexed, or any 
otlier act to be done, in a particular manner, or in a certain 
office or county or parish before such lien attaches, such re
quirements shall apply only if the law of such State author
izes the judgII!ent of a court of the United States to 00 rem.s
tered, recorded, docketed, indexed, or otherwise conformed to 
rules and requirements relating to judgments of the courts 
of the State. 

These liens are usually only ·against rea] estnte, and enforcement of 
the lien is often prevented by the State law restrictions noted above. 
Further, the life of the lien is prescribed by the law of the State ill 
which the district court sits. State laws usually require an abstract 
of judgment to be filed in the office of the county clerk, county re
corder, or other State or county office. A small recording fee is assessed. 
Most of these proceduvallimitations and requirements are eliminated 
by section 3813 ( a) . 

Subsection (b) changes current law by imposing a twenty-year 
statute of limitations on the collection of criminal firies. Under exist
ing law, the government's right to seek execution of a criminal sen
tence, including a fine, is not subject to time limitations.' Currently, 
such cases may be dosed only through payment in full, death of the 
debtor, or Presidential pardon. The limitation period established by 
subsection (b) will :permit the closing of files by United States At
torneys for cases WhICh are so old that collection of fines is unlikely. 
With the new enforcement tools or section 3813, it seems reason
able to conclude that if a debtor is pursued unsuccessfully for the 
twenty-year period, it is unlikely that additional enforcement efforts 

• Smith v. United State8, 143 F.2d 228 (9til Clr.), cert denIed, 823 U.S. 729 (1944). 
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would prove fruitful. A number of unproductive clerical tasks will 
thus be eliminated by this provision. 

The period for collection may be extended by a written agreement 
entered into by the defendant and the Attorney General prior to the 
expiration of the period. This allowance for an extension is similar 
to that existing in the tax area.5 

Subsection (b) also provides that the mIming of the twenty-year 
statute of limitations is to be suspended "during any interval for 
which the running of the period of limitations for collection of a tax 
would be suspended" pursuant to the following provisions of law: 

(A) 26 U.S.C. 6503(b), relating to cases where the assets of 
the taxpayer are in the control or custody of a court in a proceed
il)g before any United States, District of Columbia, or State 
court; the suspension of the limitations period is also e:ll.'tended 
for six months after the court proceeding ends; 

(B) 26 U.S.C. 6503 (c), relating to oases where the taxpayer 
is outside the United States if the absence is for a continuous 
period of at least six months; 

(C) 26 U.S.C. 6503(f), relating to cases where the property 
of a third person has been wrongfully seized; 

(D) 26 U.S.C. 7508 (a) (1) (I), relating to cases where the per
son is serving in the armed forces of the United States, or in sup
port of such forces, during time of war, or is in ·a hospital as a 
result of a combat injury, and for 180 days thereafter; amI 

(E) section 513 of the Act of October 17, 19401 54 Stat. 1190, 
relating to cases where the person is serving in the military. 

Finally, subsection (b) provides that a lien becomes unenforceable 
and liability to pay a fine expires upon the death of the individual 
fined. This is in keeping with present law, and reflects one of the 
differences between a criminal fine and a tax liability, despite their 
generally similar treatment in this statute. The word "individual" 
is used instead of "person" to exclude organizations such as corpora
tions from this prOVision, and to avoid the argument that a fine against 
a corporation is extinguished on the dissolution (and therefore 
"death") of the corporation. In such case, an existing fine will make 
the United States a creditor against the assets of the dissolved corpo
ration with whatever preferences the provisions of this section grant. 

Subsection (c) provides that certain sections of the Internal Reve-
nue Code of 1954, as amended, shall: . 

apply to a fine and to the lien imposed by subsection (a) as 
if the liabilit.y of the person fined were for an internal 
revenue tax assessment, except to the extent that the applica
tion of such statutes is modified by regulations issued by the 
Attorney General to accord with differences in the nature of 
the liabilities. 

Among the provisions of title 26 incorporated by reference into sec
tion 3813, the most significant, of course, is the administrative levy 
power referred to previously. The following is a summary of the pro
visions of the tax code cross-referenced into section 38i3 and made 
applicable to the collection of a fine: 

(i) 26 U.S.C. 6323, other than 6323(f) (4), which contains notice 
and filing provisions, compliance with which is necessary to insure the 

• See 26 U.S.C. 6501(c) (4). 
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validity of a tax lien against certain third persons; priority rules are 
also set forth; 

(ii) 26 U.S.C. 6331, which authorizes the Secretary to collect a tax 
by levy on the property of a delinguent taxpayer if the lien has not 
been satisfied; as has been stated, mcol1>orating this power into the 
scheme for collection o;~ fules is the most Slgnmcant change wrought by 
section 3813; it should!Je noted that 26 U.S.C. 6502, which establishes 
a six-year limitation period on the use of an administrative levy, has 
not been included in the section 3813 cross references from title 26; 
thus, the twenty-year period set forth in section 3813 (b) will also apply 
to the levy power in the area of criminal fine collection; 

(iii) 26 U.S.C. 6332, which requires surrender of property subject to 
levy, and also provides for enforcement of the levy by civil penalty; 

(iv) 26 U.S.C. 6333, which provides for demand by the Secretary 
of books and records relating to the property subject to levy; 

(v) 26 U.S.C. 6334, which provides that certain property (includ
ing various unemployment benefits, retirement benefits, workman's 
compensation, and tools of a trade uI? to a value of $250) is exempt 
from levy; these exemptions are limIted and standard; ('Inmparison 
should be made to the greater and more varied number of exceptions 
provided for in State laws to which the Federal government is now 
subject; . 

(vi) 26 U.S.C. 6335, which sets forth the procedure to be used in 
the sale of property seized pursuant to levy ; 

lVii) 26 U.S.C. 6336, which covers the sale of perishable goods; 
viii) 26 U.S.C. 6337, which provides for redemption of property 

be ore sale, and, with respect to real property, redemption after sale; 
(ix) 26 U.S.C. 6338, which provides that a certificate of sale is to 

be given' to the purchaser of the propect)1 sold, and that a deed shall 
also be given where the property sold is real estate; 

(x) 26 U.S.C. 6339, which provides that the certificate of sale and 
the deed are to have certain legal effects, including their use as conclu
sive evidence as to the regularity of the proceedings, the transfer of the 
right, title, and interest of the party delinquent, etc. ; 

(xi) 26 U.S.C. 6340, which requires records to be kept of all sales; 
(xii) 26 U.S.C. 6341, which requires the Secretary to determine 

which expenses are to be allowed in all cases of levy and sale; 
(xiii) 26 U.S.C. 6342, which sets forth the order in which the pro

ceeds of the levy and sale are to be applied to the taxpayer's liability; 
(xiv) 26 U.S.C. 6343, which authorizes the Secretary to release the 

levy and to return the property, or proceeds, where the property has 
been wrongfully levied; 

(xv) 26 U.S.C. 6901, which relates to the liability of a transferee in 
certain instances for a tax of the transferor in order to prevent a 
successful transfer to avoid liability; 

(xvi) 26 U.S.C. 7402, which grants jurisdiction to the Federal courts 
in tax collection matters; 

(xvii) 26 U.S.C. 7403, which allows the filing of an action to enforce 
a lien, or to subject property to the payment of a tax, whether or not a 
levy has been made; the court may appoint a receiver to enforce the 
lien; 

(xviii} 26 U.S.C. 7405, which allows a civil suit to be brought to 
recover erroneous refunds; 
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(xix) 26 U.S.C. 7423, which authorizes the Secretary to allow re
payment to an officer or employee of the United States of the full 
amount of sums that may be recovered against him in any court, for 
any taxes collected by him or any damages recovered against him in 
connection with anything done by him. in the performance of his 
official duty; 

(xx) 26 U.S.C. 7424, which permits intervention by the United 
States in any civil action to assert any lien on property which is the 
subject of the suit; 

(xxi) 26 U.S.C. 7425, which provides for the discharge of a lien 
where the United St.ates is not a party to the suit, unless notice of 
the lien was filed in the place provided for by law, according to 
the law of the place where the property was situated; where a judIcial 
sale discharges a lien, the United States may claim the proceeds (be
fore their distribution is ordered) with the same priority that the 
lien had; the United States may also redeem real property sold to· 
satisfy alien, under certain conditions; 

(xxii) 26 U.S.C. 7426, which provides for suits against the United 
States by persons claiming an interest in the property levied,·where 
the levy' is claimed to be wrongfnl, or where the person claims an 
interest in surplus proceeds; an exception is provided for the person 
against whom the tax was assessed, out of which the levy arose; 

(xxiii) 26 U.S.C. 7505(a), which provides that any personal prop
erty aCCJ.uired by the United States in payment of, or as security for, 
debts ansing out of the internal revenue laws may be sold by the Secre
tary in accordance with prescribed regulations; 

(xxiv) 26 U.S.C. 7506, which provides that the Secretary shall have 
char:ge of all real estate acquired by the United States pursuant ~o 
the mternal revenue laws, and may sell or lease the propel't.y, or, If 
the debt has been paid, release it to the debtor; 

(xxv) 26 U.S.C. 7508, which provides that certain acts relating to 
the operation of the internal revenue laws shall be postponed because 
of service in a combat zone; 

(xxvi) 26 U.S.C. 7602, which authorizes the Secretary to examine 
books and records, snmmon the person having the custody of books 
and records to appear with them, and take testimony under oath for 
the purpose of determining liability nnder the internal revenue laws; 

(xxvii) 26 U.S.C. 7603, which provides for service of an adminis
trative summons; 

(xxviii) 26 U.S.C. 7604, which provides for enforcement of the 
summons; 

(xxix) 26 U.S.C. 7605, which covers the time and place of the 
examination authorized in section 7602 and provides for certain 
restrictions on the examination; 

(xxx) 26 U.S.C. 7609, which provides special procedures for sum
monses served on third-party recordkeepers; 

(xxxi) 26 U.S.C. 7610, which authorizes the payment of fees and 
costs to witnesses under certain provisions; 

(xxxii) 26 U.S.C. 7622, which authorizes employees ofthe Treasury 
Department, designated by the Secretary, to administer oaths and 
affirmations and certify papers; 

(xxxiii) 26 U.S.C. 7701, which defines terms used throughout the 
rest of the title; 
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(xxx!v) 26 U.S.9. 7805, which gives t~e Secretary authority to issue 
~egulatlOns governmg enforcement of tltle 26, unless such authorjty 
IS expressly granted to another person; 

(xxxv) 26 U.S.C. 7810, which establishes a revolving fund for the 
redemptIOn of real property, as provided in section 7425; and 

(xxxvi) section 513 of the Act of October 17, 1940, 54 Stat. 1190, 
which provides for the suspension of the statute of limitations, and the 
collection of taxes, for persons in military service. 

The Committee intends that the specialized terminology relating 
to tax collection in the cross-referenced provisions of the Internal 
Revenue Code be read, for purposes of this subchapter, as relating to 
the collection of a' criminal fine. Thus, the term "Secretary of the 
Treasury" would be read as "Attorney General" and the term "tax" 
would be read as "fine." To carry out this intention, section 3813(c) 
authorizes the substitution of those terms and, in addition, authorizes 
the Attorney General to issue regulations for administration of fine 
collection which utilize appropriate terminology. 

Section 3813(d) provides that a notice of alien imposed under sub
section (a) is to be considered a notice of a lien for taxes payable to 
the United States for the purpose of any State or local law providing 
for the filing of a notice of a tax lien. Because the lien created by a 
criminal fine is to be treated as if it were a tax lien, the filing provisions 
of 26 U.S.C. 6323 will apply to fines. If the Attorney General declares 
that State or local officials have determined that such filing is unac
ceptable, then 28 U.S.C. 1962, which provides for the registration, 
record~ng, docketing, or indexing of Federal court judgments, will 
apply Instead. 

SUIICIHl'TER 0.-hIPRISONM1~N1' 

(Sections 3821-3825) 

Subchapter 0 contains the provisions for implementation of a sen
tence of imprisonment imposed under chapter 23. The subchapter 
generally follows existing law, except that custody of Federal prIs
oners is placed in the Bureau of Prisons directly rather than in the 
Attorney General, thus giving the Bureau of Prisons direct authority 
to determme matters, such as the place of confinement of It prisoner, 
which are presently determined by the Attorney General. Provisions 
relating to the organization and responsibilities of the Bureau of 
Prisons have been moved to chapter 37 of title 28, United States Code.1 

SECTION 3821. IMPRISONMENT OF A CONVICTED PERSON 

This section is derived from existing law. 
Section 3821(a) is derived from 18 U.S.C. 4082(a) except that the 

new provision places custody of Federal prisonors directly in the Bu-

'28 U.S.C. 571 et 8eq., as added to title 28 by section 122 of the reported blll. 
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reau of Prisons rather than in the Attorney General. This change is 
not intended to affect the authority of the Bureau of Prisons with 
regard to such matters as place of confinement of prisoners, transfers 
of :prisoners, and correctional pro~rams, but is designed only to sim
plify the administration of the prIson system. Direct custody of pris
oners will be in the Bureau of Prisons, but the Director of the Bureau 
of Prisons will remain subject to appointment by the Attorney GeL.·' 
eral 2 and subject to his direction. a In addition, it is made clear that 
the custody of the Bureau of Prisons continues until the expiration of 
the term of imprisonment, until release at the expiration of his term 
less any time credited toward service of his sentence pursuant to sec
tion 3824(b), or until early release pursuant to subchapter D. 

Section 3821 (b) follows existing law 4 in providing that the 
authority to deSIgnate the place of confinement for Federal prisoners 
rests in the Bureau of Prisons.5 The designated penal or correctional 
facility need not be in the judicial district in which the prisoner was 
convicted and need not be maintained by the Federal government.6 

Existing law provides that the Bureau may designate a place of con
finement that is available, appropriate, and suitable. Section 3821 (b) 
continues that discretionary authority with a new requirement that 
the facility meet minimum standards of health and habItability estab
lished by the Bureau of Prisons.7 In determining the availa:bility or 
suitability of the facility selected, the Bureau is specifically required 
to consider such factors as the resources of the facility conSIdered, the 
nature and circumstances of the offense, the history and characteristics 
of the prisoner, the statements made by the sentencing court concern
ing the purposes for imprisonment in a particular case,s any recom
mendations as to type of facility made by the court, and any pertinent 
policy statements issued by the Sentencing Commission pursuant to 
28 U.S.C. 994(a) (2). After coni:lidering these factors, the Bureau of 
Prisons may designate the place of imprisonment in an appropriate 
type of facility descdbed in chapter 37 of title 28, United States Code, 
added to title 28 by section 122 of the reported bill, or may transfer 
the offender to another appropriate facility. If, however, it IS believed 
that an offender who is serving a term of imprisonment should be 
placed in a facility suitable for care or treatment of a mental disease 
or defect that requires his custody in such a facility, this can be done 
in the situation where the defendant objects to transfer to a facility 
by the Bureau of Prisons by court order under section 3615 (Hospitali
zation of an Imprisoned Person Suffering from Mental Disease or 
Defect). 

If a prisoner seeks voluntary commitment from the Bureau of Pris
ons or the Bureau of Prisons seeks transfer of a person to a mental 
facility and he does not object, no hearing is necessary. In addition, if 
the term of imprisonment of a prisoner committed to a facility for treat
ment or care of a mental disease or defect is about to expire, and the 
director of the facility certifies that the prisoner is presently suffering 
from a mental disease or defect as a result of which his release would 

228 U.S.C. 571. as added by section 122 of the reported bill. 
a Ibid. 
'18 U.S.C. 4082 (b). • 
G United 8fatfl3 v. MoIntyre, 271 F. Supp. 991, 999 (S.D.N.Y. 1967), d'd, 396 lI'.2d 81i9 

(2d Cir. 1968). cert. denied. 393 U.S. 1054 (1969). 
• See 28 U.S.C. 572 and 573, added to title 28 by section 122 ot the reported bllI. 
7 The Department of Justice Is currently developing goals to be met by facllltleo hOllslng 

Federal prisoners, 
8 Section 2003(b) requires a statement of reasons for Imposing a sentence. 
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create a substantial risk of serious bodily injury to another person or 
serious damage to property of another, the person may be committed 
pursuant to court order under section 3616 (Hospitalization of a Per
son Due for Release but Suffering from Mental Disease or Defect) if 
no suitable State arrangements can be made. 

In the absence of unusual circumstances, Federal courts currently 
will not review a decision as to the place of confinement.9 The Com
mittee, by listing factors for the Bureau to consider in determining 
the appropriateness or suitability of any available facility, does not 
intend to restrict or limit the Bureau in the exercise of its existing dis
cretion so long as the facility meets the minimum standards of health 
and habitability of the Bureau, but simply to set forth the appropriate 
factors that- the Bureau should consider in making the designations. 

Section 3821(c), dealing with delivery of the order of commitment 
to the person in charge of a penal or correctional facility, is drawn 
from existing 18 US.C. 4081 with little change. . 

Section 3821 ( d), which is derived from 18 US.O. 3012, provides 
that the Bureau of Prisons shall, without charge, deliver a prisoner 
into court or return him to a prison facility on order of a court of the 
United States or on request of an attorney for the government. 

SEC'i'ION 3822. TEIIIPORARY RELEASE OF A PRISONER 

Section 3822 is derived from 18 US.O. 4032 (c), and permits tem
porary release of a prisoner by the Bureau of Prisons for specified 
reasons. The only criterion for such release in current law is that there 
be "reasonable cause to believe . . . [the prisoner] will honor his 
trust." Under section 3822, the release would also have to appear to be 
consistent with the purpose for which the sentence was imposed and 
with any pertinent policy statements of the Sentencing Oommission, 
and the release would have to appear to be consistent with the public 
interest. This places emphasis on factors important to the overall cor
rectional program for the defendant, rather than limiting the factors 
to be considered to the probability of the prisoner's return to the fa
cility at the appropriate tim:>.. 

Section 3822(a) carries forward from current law the list of pur
poses for which a prisoner may be released for a period not to exceed 
thirty days, including vjsits to a dying relative, to attend the funeral 
of a relative, to obtain medical treatment not otherwise available, to 
contact a prospective employer, and to preserve or reestablish family 
01' community ties. Authority for a limited release is also to be f01Uld 
in the catch-all clause at the end of the subsection, carried forward 
from 'Current law, permitting release for any other significant purpose 
consistent with the public interest. 

Sections 3822 (b) and (c) carry forward the provisions of 18 US.O. 
4082(c) (2) permitting temporary release of an offender, while con
tinuing in official detention at the penal 01' correctional facility, for 
work at paid employment 01' participation in a training program in 
the community on a voluntary basis. Section 3822(b) adds a new 
provision permitting temporary release to participate in an educa
tional program, to make it clear that release may be for such things as 
pursuing a course of study in college as well as for vocational train~ 

• See Darcey v. Unitecl States, 318 F. Supp. 1340 (W.D. Mo. 1970). 
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ing. Subsection (c), relating to employment, modifies current law' 
(18 U.S.C. 4082 (c) (2» by dropping the requirement that local unions 
be consulted and a provision barring work release where other workers 
mjght be displaced. While the Bureau of Prisons needs to be sensitive 
to the impact of its programs on the community, the Committee believes 
that it should have more flexibility than provided in current law in 
developing work programs in appropriate cases. The Committee 
believes that the long-range gain to the prisoner and to the community 
from a well-conceived work program should not adversely affect the 
community interests in adequate employment opportunities. 

The Committee does not intend that work release under this sub
section be expanded to tl~e extent that it develops into a device for 
early release from prison. A. sentence to imprisonment means confine
ment in an appropriate correctional facility with a program designed 
to meet the needs of the particular prisoner, considering the purposes 
of his sentence and his particular needs. 

Subsection (c) (1) carries forward the provisions of current law 
that require that work in the community must be at the same rates 
and under the same conditions as for similar employment in the 
community involved. Subsection (c) (2) requires that the prisoner 
agree to pay costs incident to his detention as a condition of work 
release. Under current law, 18 U.S.C. 4082(c) (2), the prisoner may 
be required to make such payments. 

As with subsection (a), temporary release under subsection (b) 
and (c) is within the discretion of the Bureau of Prisons and there 
is no absolute right to work release or other outside privileges.1o 

Failure to remain within the confines permitted by the release, and 
failure to return to the corrections facility as required, would, as 
under current law,11 be treated as an 'e8cape.12 

SEOTION 3823. TRANSFER OF A PRISONER TO STATE AUTHORITY 

Section 3823 delineates the circumstances under which tbe Director 
of the Bureau of Prisons must order the transfer OI a Federal 
prisoner to a State facility prior to his release from the Federal 
facility. The section is derived from 18 U.S.C. 4085 (a), except that 
language relating to appropriations is omitted as unnecessary. 

Like 18 U.S.C. 4085, section 3823 provides 'that the Director of the 
Bureau of Prisons must order that a prisoner be transferred to an 
official detention facility within a State prior to the prisoner's release 
from the Federal prison if certain requirements are satisfied. First, 
the prisoner must have been charged in an indictment or an infor
mation with a felony or have been convicted of a felony in that State. 
Second, the transfer must have been requested by the governor or 
other executive authority of the State. Next, the State must send to 
the Director, usually along with the request, a certified copy of the 
indictment, information, or judgment of conviction. Finally, the 
Director must find that the transfer would be in the public interest. 

The last requirement of public interest places the entire transfer 
procedure (tirectly within the discretion of the Director of the Bureau 
of Prisons. This granting of discretion to the Director follows closely 
section 3821 (b) which pcrmits the Bureau to designate the place of 
the prisoner's confinement, whether or not such place is maintained 

10 See Green v, Unitea States, 481 F.2d 1140 (D.C. Clr. 1973). 
1118 U.S.C. 4082(d). 
12 Sec section 1313 (n) (2). 

51-508 0 - 80 - 74 
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by the Federal government. Under both statutes, the exercise of 
discretion by the Bureau will not be disturbed save in exceptional 
circumstances.13 It should be noted that at no time is it necessary 
for the. prisoner to consent to the transfer to State authorities. More
over, generally, a prisoner can have no valid objection to a trans
fer.14 

In addition, the Committee clearly intends that the Federal govern
ment will not lose jurisdiction of any prisoner whose Federal sentence 
has not expired simply because it permits a State to take the prisoner 
into custody under this section.15 In most circumstances, however, the 
Federal government may have to await the completion of State pro
ceedings before regaining custody of the prisoner. 

This section provides, and common sense dictates, that if more than 
one request from a State is presented with respect to a certain prisoner, 
the Director must determine which request, if any, should be given 
priority. This procedure, too, is within the discretion of the Director. 

Finally, the section provides that the costs of transferring a prisoner 
to a State authority will be borne by the State requesting the transfer. 

The Committee has deleted section 4085 (b) of present title 18, 
which provides that the section does not limit any other lawful au
thority to transfer prisoners, based upon a belief by the Committee 
that the provision is surplusage. The Interstate Agreement on De
tainers is retained in chapter 32 of this title and general principles of 
statutory interpretation require that each statute be read in conjunc
tion with the other. 

SECTION 3824. RELEASE OF A PRISONER 

Section 3824 (a) describes to method by which the release date of a 
prisoner is determined. 

:Section 3824(a) replaces a confusing array of st.atutes and admin
istrative procedures concerning the determination of the date of re
lease of a prisoner. Perhaps the most confusing aspect of the current 
law provisions is the fact that, for a regular adult prisoner 16 whose 
term of imprisonment exceeds one year, there f~re two mechanisms for 
determining the release date, each of which requires recordkeeping and 
constant evaluation of prisoner eligibility for release. The prisoner is 
ultimately released on the earlier of the two release dates that result 
from the parallel determinations. 

First, 18 U.S.C. 4163 requires that a prisoner who has not been 
released earlier, for example on parole, must be released at the expira
tion of his sentence less credit for good conduct,17 

Under 18 U.S.C. 4164, if a prisoner released at the expiration of his 
sentence less good time has accumulated 180 days or more of good time 

'" See Little v. Swanllon, 282 F. Supp. 333 (W.D. lifo. 1968). 
,. Cf. Konigllburg v. Giacone, 285 F. Supp. 585 (W.D. Mo. 1968), aff'd, 417 F.2d 161 (8th 

Cir. 1969), cert. denied, 397 U.S. 963 (1970). 
,. See Potter v. Giacone, 316 F. SuPp. 703 (W.D. Mo. 1970). 
,. See 18 U.S.C. 4161 and 4162. 
17 Simllar mechanisms for setting -release dates would result for drug addicts sentenced 

pursuant to title II of the Narcotic Addict Rehabilitation Act, 18 U.S.C. 4251, even though 
the Act provides speclallzed sentencing for those prisoners. While the sentence Is Indeter
minate (with a maximum of 10 years so long as it does not exceed the sentence otherwise 
avallable for the offense). with eligibility for conditiOnal release as If on parole after six 
months, It Is still possible that the prisoner wlll serve the full term of Imprisonment less 
good time and be released pursuant to the provisions of 18 U.S.C. 4163. 
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credit, he is released as if on parole 1,R und supervised for the remaining 
period of his sentence less 180 days. 

For a prisoneer whose term of imprisonment exceeds one year in 
length, at the same time that the Bureau of Prisons is keeping records 
on good time allowances, the United States Parole Commission is 
periodically evaluating whether the prisoner should be released on 
parole. 
. A prisoner sentenced to a term of imprisonment of not less than 

six months nor more than one year is released at the expiration of 
sentence less credit for good time, except that the judge may speci£y 
that the prisoner will be released as if on parole after serving one-third 
of his sentence."9 

If the sentence of a regular adult offender is less than six months 
long, he is ineligible for either parole 20 or receipt of a good time 
allowance 21 (other than industrial or meritorious good time 22), and 
his release date is set by operation of law at the expiration of his 
term of imprisonment less any accumulated industrial or meritorious 
good time.23 . . 

There are also specialized sentencing statutes for certain young 
offenders for release dates to be set by the Parole Commission for all 
offenders who come within their terms, thus making the provisions of 
18 U.S.C. 4163, relating to the release of the prisoner at the expiration 
of sentence less good time, inapplicable.24 

A "youth offender" 25 given an indeterminate sentence under the 
Federal Youth Corrections Act 26 is immediately eligible for parole,21 
and must be released on parole before the expiration of four years 
from the date of conviction.28 If the youth offender is sentenced under 
the Federal Youth Corrections Act to a sentence up to that permitted 
for the offense for a person sentenced as an adult,29 he is likewise 
immediately eligible for parole,30 and must be released at least two 
years before the expiration of his term of imprisonment. 31 

Similar requirements for release on parole apply to young adult 
offenders (between 22 and 26 years old at the time of conviction) 
whom the judge decides to sentence pursuant to the Federal Youth 
Corrections Act.32 

Section 3824 (a) replaces the multiplicity of release date statutes 
with a single provision that describes the mechanism for setting the 

18 In other words, the prisoner will be subject to parole supervision upon release but his 
release date will not be determined by the Parole Commission. • 

'918 u.s.c. 4205(f). 
2.18 U.S.C. 4205 (a) and (b). 
21ISee 18 U.S.C. 4161. 
23 18 U.S.C. 4162. 
23 18 U.S.C. 4163 . 
.. However, the good time statutes may still playa role In the determination of when to 

release these prisoners on parole since the prisoner Is deemed by the Parole Commission to 
have "violated the rules of the institution to a serious de7,ree" If he has forfeited good time 
that has not been restored (28 C.F.R. § 2.6(a), C.F.R. 37320 (September 3,1976), and thus 
to be Ineligible for parole within the requirements of 18 U.S.C. 4206(a). However, the 
specialized sentencing statutes do not permit a defendant sentenced under them to be 
released except 011 parole. If the prisoner is ineligible for parole on the date on which he 
would ordinarily be released on. parole because of forfeited good time that has not been 
restored, his parole release date is merely extended to any period IlP to the time that the 
law requires release on parole. 

25 18 U.S.C. 5006(d) defines a "youth otfender" as a person who is under 22 years of age 
at the time of cOIlvlction. 

26 18 U.S.C. 5010(b). 
on 18 U.S.C. 50117 (a). 
28 18 U.S.C. 5017(c). 
20 18 U.S.C. 5010(c). 
so 18 U.S.C. 5017 (a). 
'"'18 U.S.C. 5017(d) . 
.. See 18 U.S.C. 4216. 
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release date. Unlike current law, two mechanisms will never be used 
simultaneously, thus eliminating the unnecessary confusion caused by 
this requj.rement. 

Section, 3824 (a) provides that a prisoner is to be released at the expi
ration of his term of imprisonment less any credit toward the service 
of his sentence for satisfactory prison behavior accumulated pursuant 
to subsection (b). Thus, as discussed in the introduction of part III and 
in connection with chapter 23, every sentence to a term of imprisonment 

- will Te;eresent the actual time to be served less good time. There will be 
no artIficially high sentences to allow for the operation of ~he parole 
system, which has no role as to prisoners sentenced under the revised 
Criminal Code. 

A prisoner may be subject on release to a term of supervised released 
pursuant to section 2303 if his term of imprisonment exceeded one 
year in length. 

Section 3824(a) also contains a provision which permits the Bureau 
of Prisons to release the prisoner on the last preceding weekday if the 
date of the expiration of his term of imprisonment falls on a weekend 
or a legal holiday. This early release is discretionary with the Bureau; 
nevertheless, the Bureau may not keep the prisoner incarcerated longer 
than his term. Therefore, if the prisoner is not released on the last pre
ceding weekday, he must be released on the Saturday, Sunday, or 
holiday. This subsection crurries forward existing 13, W. 33 

SectIon 3824 (b) contains the provisions concerning the earning of 
credit toward early release for satisfactory prison behavior. It applies 
only to persons who are sentenced to terms of imprisonment longer 
t.han one year, except those sentenced to life imprisonment. The dupli
cation of effort in current law, requiring computation of good time al
lowances for every prisoner whose term of imprisonment is six months 
long or longer 34 even if the prisoner will ultimately have his release 
date set by the Parole Commission,35 of course does not occur under 
the Committee's determinate sentencing system. 

Computation of credit toward early release pursuant to section 
3824(b) will be considerably less complicated than under current law' 
in many respects. Current law provides a different rate of credit for 
good behavior for different lengths of prison terms,36 while section 
3824 ('b) provides a uniform maximum rate of 36 days a year for 
all time in prison beyond the first year. In addition, current law per
mits forfeiture or withholding of any amount of good time that has 
been earned up to the time of the forfeiture or withholding, and the 
restoration of any amount of the forfeited or withheld good time.31 
Section 3824 (b) provides for automatic vesting of 'credit toward early 
release at the end of each month of satisfactory behavior, with the re
sult that only a single year's worth of credit toward early release 
can be affected by a violation of the prison rules.38 

"" 18 U.S.C. 4163. 
3<18 U.S.C. 4161 . 
.. The Parole -Commission considers whether to release on parole any prisoner whose sen-

tence exceeds one year In length. 18 U.S.C. 4205(a). ' 
3. Under 18 U.S.C. 4161, good time allowance are credited -at rates of from five to ten 

days a month, with three rates In between, depending upon the length of the term of 
Imprisonment. 

37 18 U .. S.C. 4165. 
38 Of course; if a violation of rules Is a criminal offense, the ofl'ense can be prosecuted In 

appropriate cases. 
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The result of the complexity of current law provisions concerning 
good time allowances is to increase the uncertainty of the prisoner as 
to his release date, with a resulting adverse effect on prisoner morale. 

Current law also probably fails to have the intended effect on main
taining prison discipline.39 Prisoners tend to expect that good time will 
be restored, and it usually is. Thus, only the prisoner who has forfeited 
good time that has not been restored, and who is thus ineligible for 
parole, is actually affected by the provisions for forfeiture. . 

It is the belief of the Committee that the simplified provisions of 
section 3824(b) will have a positive effect on prisoner behavior. The 
credit toward early release is earned at a steady and easily determined 
rate that will have an obvious impact on the prisoner's release date. 
The rate is sufficiently high (approximately 10 percent of the part of a 
term of imprisonment that exceeds one year) to provide .an incentive 
for good institutional behavior, yet not so high that it will carry for
ward the uncertainties as to release dates that occur under current law. 

The new provisions wi1l also be easier (and probably cheaper) to 
administer than those under current law. The credit toward early 
release will vest automatically unless the Bureau of Prisons determines 
that a violation of the prison rules should result in withholding of some 
or all of the credit toward early release for a particular period. In addi
tion, the Bureau of Prisons will have to determine the release dates for 
credit toward early release only for those prisoners whose time in 
prison will actually depend upon the credit they have earned, rather 
than also making this determination for prisoners whose release date 
will besethy the Parole Commission. 

It should be noted that subsection (b) permits the withholding of 
credit toward early release only for violation of institutional discipli
nary regulations that have been approved by the Attorney General and 
given to the prisoner. Tl1us, the prisoner will be put on notice as to the 
actions that may result in his failure to earn credit toward early 
release. 

Section 3824 ( c) is new. It provides that, to the extent practicable, 
the last ten percent of a term of imprisonment, not in excess of six 
months, should be spent in circumstances that afford the prisoner a 
reasonwble opportunity to adjust to and prepare for reentry into 
the community. 

It is intended that the Bureau of Prisons have substantial discre
tion in determining what opportunity for reentry needs to be made 
available to each particular :prisoner under the circumstances of his 
case. The Probation System 1S required, to the extent practicable, to 
offer assistance to prisoners at this pre-release stage. This will per
mit probation officers to assist prisoners in seeking employment and 
medical or social services as needed. 

Section 3824 ( d), relating to the allotment of clothing, transporta
tion, and funds to a prisoner released at the expiration of his term of 
imprisonment, is derived from 18 U.S.C. 4281 and 4284, with several 
changes. The amount of money to be furnished a prisoner has been 
raised to a maximum of $500 rather than $100, and the provision of 
18 u.,s.C. 4284 for loans to prisoners has been omitted. The Com
mittee has concluded that a small amount of financial assistance may 
be sufficient to get an offender started in the right direction, but that 
the $100 maximum sum permitted under existing law may often be 

3. See Hearings, pp. 8882 nnd 8894. 
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inadequate. The loan provisions in existing law have not proved suc
cessful, having caused greater administrative costs and difficulties than 
the amount of money involved justifies. Accordingly, the total amount 

. of money which can be given a prisoner hus been raised to $500 with 
nQ provision for a small loan. The determination of the a;mount to be 
given each prisoner under section 3824(d) is to be made by the Direc
tor of the Bureau of Prisons, rather than the Attorney General, in 
keeping with other amendments to the Code placing day -to-day control 
of the operations of the Bureau of Prisons in the Director. A new 
provision has been added to specify that the Director shall make the 
determination of the amount to ,be given to a particulu.r prisoner 
according to the public interest and the needs of the prisoner. The 
language has also been clarified to require the Director to, provide a 
prisoner with some money unless he determines that the prisoner's 
financial situation is such that no money should be provided. 

Finally, as under current law, the prisoner must be furnished trans
portation to one of three .places: (1) the place of conviction; (2) his 
bona fide residence within the United States; or (3) any other place 
authorized by the Director of the Bureau of Pril?ons. 

The Bureau of Prisons could, of course, provide transportation ex
penses rather than actually providing transportation, but the funds 
for transportation are to be in addition to the amount of money 
provided the prisoner under section 3824(d) (2) to assist him upon 
his release. This provision is essentially the same as that contained in 
]8 U.S.C. 4281, except that under that provision the determination of 
the place to which a prisoner would be transported was made by the 
Attorney General. In making this determination the Director will nec
essarily have to take cognizance of the terms and conditions of super
vised release if such a term is imposed pursuant to section 2303. 

Subsection (e) provides that a prisoner whose sentence includes a 
term of supervised release shall be released to the supervision of a 
probation officer. It a;lso specifies that the term begins on the date 
of release and that it runs concurrently with any other term of super
vised release, probation, or parole unless the person is impriso.ned other 
than for a ·brief period as a condition of probation or supervise'd 
release. 

SECTION 3825. INAPPLICABILITY OF TI-lE ADMINISTRATIVE PROCEDURE AOT 

This section makes clear· that certain of the provisions of the Ad
ministrative Procedure Act do not apply to any determination, de
cision, or order of the Bureau of Prisons.40 This result is in accord with 
recent case law,~l and will assure that the Bureau of Prisons is able 
to make decisions concerning the appropriate facility, corrections 
program, and disciplinary measures for a particular prisoner without 
constant secondguessing.42 The provision, of course, would not eHmi
nate, and is not intended to eliminate, constitutional challenges by 

~ 5 U.S.C. 554 and ·555 and 701 through 706. The AP.A. continues to apply to regulation. 
making authority of the Bureau of Prisons. See Ramer v. ·Saa:be, 522 F.2d 695 (D.C. Cir. 
1975). 

uSee Olardy v. Levi, 545 F.2d 1241 (9th oCir. 1976) (APA not applicable to prison 
discipline proceedings) ; Wolfi8h v. Levi, 573 F.2d 118, 125 (2d Cir. 1978) (determinations 
of Bureau of Prisons are discretionary agency actl'On so no need to reach question whether 
APA applies to them), reversed on other grounds Bub nom Bell v. Wolfish, --ms. -, 
25 Cr.L.Rep. 3056 . 

.. Full implementation of this concept requires that the APA also be made inapplicable 
to the provisions added to title 28 by the suoject bill on establiShment of Bureau of Prisons. 
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prisoners under the appropriate provisions of law. Constitutional re
quirements in personal disciplinary actions have been established by 
the Supreme Oourt.43 The Oommittee feels tha,t there is no need to add 
additional due process procedures to those specified by the courts. 
The sections of the AP A made inapplicable to the Bureau of Prisons 
are parallel to those currently made inapplicable to the Parole Com
mission. It should be noted that such provisions of the AP A as the 
Freedom of Infol'l11:ltion Act and the Privacy Act of 1974 continue to 
be applicable to the Bureau of Prisons as they are in current law. 

The phrase "determination, decision, or order" is intended to mean 
adjudication of specific cases as opposed to general rule making. 

43 See Wolff v. MoDonnell, 418 U.S. 539 (1974), nnd BalIJter v. Palmiglano, 425 U.S. 308 
(1976). 
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PART V.-ANCILLARY CIVIL PROCEEDINGS 

Part V of the Criminal Code provides for supplementary civil pro
ceedings in connection with criminal matters. ChaJ?ter 40 is designed 
to give law enforcement authorities greater flexibllity in their fight 
agamst cri.me. It authorizes the civil forfeiture of property used, m
tended for use, or possessed in the commission of certain enumerated 
crimes. Furthermore, it permits the Attorney General to seek restrain
ing orders to prevent and restrain racketeering type offenses and to 
seek injunctions against acts or practices that constitute or could 
constitute a fraudulent scheme in violation of section 1734. 

Chapter 41 is designed to compensate persons who have been injured 
by the commission of specific Federal crimes. It provides a civil cause 
of action for persons injured as a result of racketeering activities 
or who have had their oral private communications unlawfully 
intercepted. It also establishes a victim compensation fund whereby a 
victim of an offense set forth in chapter 16 will be compensated for 
his injuries. Part of the funds used for this program will be obtained 
from the payment of cdminul Iiues. 

(1164) 
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CHAPTER 40.-ANCILLARY PUBLIC CIVIL 
PROCEEDINGS 

Chapter 40 is comprised of three subchapters. Subchapter A pro
vides for ci viI forfeiture proceedings against property used, intended 
for use, or possessed in the commission of certain specified offenses. 
Civil forfeiture is distiguished from criminal forfeiture in that the 
action is taken against the property and is not intended to penalize the 
offender. For the most part, the provisions in subchapter A are con
sistent with current law. 

Subchapter B makes available certain civil remedies applicable in 
racketeering type offenses. The purpose of these )?rovisions is to g~ve 
law enforcement authorities ~reater flexibility ill the fight agamst 
organized crime. These proviSIOns reenact provisions contained ill the 
Organized Crime Control Act of 1970. 

Subchapter C authorizes the Attorney General to seek an injunction 
against acts which constitute or could constitute a fraudulent scheme 
in violation of section 1734. The purpose of this provision is to 
protect innocent victims from being victimized by fraudulent prac
tices while the criminal procE'SS is running its course. 

SUBOHAPTER A.-CIVIL FORFEITURE 

(Sections 4001-4005) 

This subchapter consolidates in one place all of the civil forfeiture 
provisions applicable to offenses committed under the new Code, and 
establishes one common procedure for the execution of a civil 
forfeiture. 
1. P'1'esentFederalLaw 

At present, there are twenty-two statutes in title 18 whkh authorize 
civil forfeiture of illegal property or of property used illegally.l 
Section 4001 will consolidate and replace the bulk of these statutes 
with the remaining forfeiture statutes currently in title 18 being 
moved to title 18 Appendix of the United States Code.2 The Committee 
has also extended civil forfeiture to several other offenses where that 
remedy seemed particularly appropriate. There are numerous 
other statutes in the United States Code which authorize the for-

1 In order, they are contained in sections 43, 44, 492, 544, 545. 548, 550, 844, 924, 962, 
963, 964, 965, 966, 967, 969, 1082, 1165, 1762, 1955A 2274, and 2513 of title 18. 

• For example 18 U.S.C. 43 and 44, 962, and 909 have been transferred to title 18 
Appendix. 

(1165) 
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feiture of property,S but this section will have no effect on those 
statutes.· III swn, this subchapter merely continues existing title 18 
civii forfeiture provisions with some extension of the provisions. 

Civil forfeiture, unlike criminal forfeiture under section lW02 of the 
Code, is an in rem proceeding. The concept of an in rem action is that 
the propelty is the offender and thus the action is brought against 
tho. property.5 

Statutes authorizing the civil forfeiture of illegal property or of 
property used illegally have withstood constitutional challenge.6 Since 
the action is taken against the property, the rights of innocent owners, 
lienors, conditional vendors, and chattel mortgagors are subject to 
forfeiture procedures where the property is illegal or has been illegally 
used.7 In addition, the government is not barred from bringing a for
feiture proceeding by the fact that the owner was acquitted of the 
criminal charge.s While a civil forfeiture proceeding is civil in form, 
courts have held that its nature is criminal and thus evidence obtained 
in violation of the FOUl~th Amendment may not be used to support a 
forfE}iture proceeding.o However, the government is not required to 
prove the allegations of the action beyond a reasomible doubt but only 
by a preponderance of the evidence.Io 

SECTION 4001. CIVIL FORFEITURE OF PROPERTY 

Section 4001 provides that the Attorney General may proceed in an 
in rem civil proceeding to have seized and forfeited to the United 
States any property or, where applicable, the value thereof, used, in
tended for use, or possessed in violation of twenty-three enumerated 
sections or groups of soc!;ions. These sections largely carry forward 
forfeiture provisions found in existing law. This section thus sets forth 
in one place all of the sections of title 18 where a civil forfeiture of the 
property involved will be permitted. The Committee has used the 
phrase "in addition to a proceeding under any other Act of Con
gress" in subsection (a) to emphasize the fact that the listing of 
these specific civil forfeIture provisions in title 18 in no way affects 
or limits other forfeiture provisions set forth in other titles of the 
United States Code. For the most part, those offenses which have been 
included within the civil forfeiture provision have traditionally been 
subject to forfeiture provisions because they invariably involve the 
illegal use of property or the illegal possession of property. Those 
that have been added relate to analogous offenses and illegal usage of 
property. While twenty-two of the listed paragrapl's in. section 4001 
(a) name the specific property which is subject to forfeiture,ll subsec-

• Exnmples of such provisions nre those contnlned In title 19 conc('rnlng the cust'lma 
Inw~: tltJp 21 roncprnlnl! thp .lrnl! InwR: nlll! tlth' 211 rnllrprnlnl! tllp r"V~IIn" )UWR. 

, See sectlon 104 which preserves nny civil forfeitures thnt exist outside title 18. 
• See genernlly Oalero-7'o/edo v. Pear80n Yacht Leu8i1lg 00.,416 U.S. 603 (1074). 
eld.; VarlOJl81tem8 01 Per80nalPruperty v. Utlited States, 282 U.S. 577 (1931); United 

States v. Olle Furd OOIlPC Alltomobile, 272 U.S. 321 (H'20). 
T See Oalero-Toledo v. Pear80n Yac/rt Lea81ng 00., 8upra note 5. 
8 Ope Lot Eme~(/I(I, Out 8to1les allll One Ring v. United States, 409 U.S. ,232 (1972). 
• See One 1958 Plymout/r Sedan v. Penn8ylvanla, 380 U.S. 693 (1965) ; Boyd v. United' 

States, 1111 U.S. 610 (lSR6). 
10 See Llllentl,(/1'8 Tobacco v. Utlited State8, 97 U.S. 237 (1877); Oompton v. United 

BtateB, 377 F.2d 408 (8th Clr. 19(7) : Martin v. United State8, 277 F.2d 781) (15th Clr. 
19110), ._. 

n Included are such olrenses ns those Involving'smuggllng, eavesdropping, counterteItlng, 
and firearms. 
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tion (a) (22), which deals with property used in the violation of the 
statute on engaging in a gambling business/2 excludes onJy real prop
erty from forfeiture and permits forfeiture of all other property used 
in the commission of the offense. This subsection carries forward the 
forfeiture provisions, as interpretedr presently found in title 18 which 
provides that ':any llropel'ty, including money, used in violation of 
the provisions of this section may be seized and forfeited to the United 
States." 14 Thus, with the exception of real property, subsection (a) 
(22) will covel' all property, including money, used in a gambling busi
ness in violation of section 1841. 

Special note should be taken of subsection (a) (11) which deals with 
tll<' Iol'fe1tUl.'e or pl'ullelty used in violation of section 1734 (Executing 
a Fraudulent Scheme). This is the only offense set. forth in section 
4001(a) where the forfeiture order is intended t.o reach the proceeds 
of an offense and which thus concerns property taken from a victim. 
The Committee deems it appropriate to deprive the offender in a 
fraudulent scheme or a pyramid sales scheme of his ill-gotten gains. 
As will be noted in the discussion of section 4003, restitution to the 
victim of the forfeited proceeds where possible is contemplated. 

Three types of property are enumerated in subsection (a) (11) for 
forfeiture III connection with the offense of executing a fraudulent 
scheme. The first type is property offered as part of the scheme or 
artifice. In combination with the injunction provision in section 4021, 
this provision will serve to put the fraud offender out of business 
quickly. Second, property that consists of the instrumentalities used 
in the execution of the scheme or artifice can be ordered forfeited. 
An example of such an instrumentality would be a computerized 
mailing list used in the execution of a mail fmud or the manufactur
ing equipment used to make goods sold as part of the fraudulent 
scheme. Third, as noted, the order of forfeiture may reach the pro
ceeds of the scheme or artifice. The Committee is aware that tracing 
the Eroceeds of a fraudulent scheme is very difficult and often im
pOSSIble. It is not intended that such orders of forfeiture concerning 
proceeds be entered in cases where the proceeds cannot be readily 
traced. Rather, it is expected that this provision will be reserved for 
those cases where the proceeds are available, identifiable, and subject 
to seizure. 

It shouJd be noted in relation to subsections (a) (19) and (a) (20) 
dealing with explosives and firearms that the summary forfeiture 
provisions of current law enforceable through the. Internal Revenue 
Code have been maintained as parallel provisions by moving the 
existing title 18 sections 15 to title 15 of the United States Code. 

Subsection (b) permits the entry of an order of forfeiture lmder 
section 4001 if the court finds by a preponderance of the evidence that 
the property that is the subject of the forfeiture proceeding is prop
erty used in violation of an offense listed in subsection (a) and con
sists of the specific property set forth in the specific paragraph in 
question. 

I. !'I~l'tlon 1841 of thp ('ode. 
18 !'Iep ntGlacomo v. United States, 346 F. Supp. 1009 (D. Del. 1972). 
14 18 U.S.C. 1!l5il. I. See 18 U.S.C. 844 (n) nnd 18 U.S.C. 924(d). 
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SECTION 4002. PROTECTIVE ORDERS 

This section provides that any time after the initiation of a proceed
ing under section 4001, the court may enter restraining orders or pro
hibitions or take other action, including the acceptance of performance 
bonds. These provisions are intended to protect the interests of the 
United States in the property subject to forfeiture. 

SECTION 4003 •. EXECUTION OF CIVIL FORFEITURE 

This section provides for the seizure and disposition of forfeited 
property. The subsection directs the Attorney General to issue regula
tions to provide for the sale, retention, or destruction of such property, 
or to make any other appropriate disposition of the seized property. 
The regulations are to make due regard for the rights of innocent 
p.erso~s. The seize~ proper.ty sho~ld be ordered so~d under the regula
tIOns If commercIal sale IS feasIble under the CIrcumstances. Some 
property cannot ordinarily be disposed of commercially (for example, 
obscene material or counterfeited money) and the regulations are 
expected to provide for their destruction as a general practice. The 
Committee does not intend that such dangerous items as explosives and 
firearms be sold commercially in the general course. The regulations 
might provide that these items be disposed of by the General Services 
A.dministration through destruction or their sale or transfer to a 
government agency for official use. 

Section 4003 also contains a provision directing the Attorney General 
to establish procedures so that property seized as proceeds of fraudu
lent schemes under section 4001 (a) (11) may, to the extent possible, 
be turned over to the victims of the fraudulent activity. The 
Committee deems it appropriate to restore the fraudulently obtained 
property to the victims wherever possible and considers this provision 
to be within the concept of making due provision for the rights of 
innocent persons. There may often be occasions where the victims 
cannot be located or identified. The language that modifies the directive 
to the Attorney General to establish these procedures that states "inso
far as practicable" is an attempt: to take this potential difficulty into 
account. All that is required is that the procedures that are established 
(by means of regulations) are reasonably designed to find and identify 
the victims. The provision also makes it clear that the payment to the 
victim from the proceeds is not to exceed the value of the loss suffered 
by the individual victim. 

The section also makes it clear that property that is not disposed of 
for value does not revert to the defendant. 

SECTION 4004. APPLICABILITY OF OTHER CIVIL FORFEITURE PROVISIONS 

Section 4004 incorporates by reference the long tested customs 
law provisions concerning the' disposal of forfeited property, the 
distribution of the procl'eos from the sale of snch property, and the 
remission or mitigation of forfeiture orders. A.s under the customs 
laws, a person may petition t·he Attorney General for the rl'mission 
of the forfeiture and sale of any propl'rty in which he has an interest 
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where he alleges that the forfeiture occurred without his knowledge 
and that it Occul'i'ed without his neglect or intent to defraud the United 
States.16 The Attorney General illlay honor such claims in whole or 
in part after tho ImYlllont uf the cUbi::; of seizillg the forfeited property 
and the costs of disposing of the property if it has been disposed,17 In 
addition, the section provIdes that the ALtoruey uenera! is to perform 
the duties imposed upon the collector of customs concerning the seizure, 
forfeiture, and disposition of property under the customs law with 
respect to any property forfeited pursuant to section 4001 (a). 

SECTION 4005. DEFINITIONS FOR SUBCHAl'TER A 

This section provides the definitions for terms used in this sub
chapter. It incorporates the specific defiIDtions for some eight terms 
which are defined in the subchapters in which they are primarily used. 

SUBCHAPTER B.-CIVIL RESTRAINT OF RACKETEERING 
OR WITNESS OR VICTIM INTIM1J)ATION 

(Sections 4011-4014) 

This subchapter reenacts the civil remedies statutes enacted by 
the Congress to fight organized crime ill .the passage of the lU70 
legislation. l 

SECTION 4011. CIVIL ACTION TO RESTRAIN RACKETEERING 

1. Present Federal Law 
In the Organized Crime Control Act of 1970, Congress recognized 

that the infiltration of legitimate organizations by organized crime 
presented more than a problem in the administration of criminal jus
tice. In a real sense what was at stake was the viability of the free 
enterprise system. ,¥ith this in mind, Congress enacted 18 U.S.C. 
1964 which provided for civil remedies in the organized crime field. 
These civil remedies were patterned after the tim!3-tested'machinery 
of the antitrust laws. 

In discussing civil remedies in general, and 18 U.S.C. 1964, in par
ticular, the Senate Committee Report stated: 2 

The use of such remedies as prohibitory injunctions and the 
issuing of orders of divestment or dissolution is explicitly 
authorized. Nevertheless, it must be emphasized that these 
remedies are not exclusive, and that Title IX seeks essentially 

" See 19 U.S.C. 1613. 
17 Ibid. . 
1 See Organized Crime Control Act of 1970, title IX, 18 U.S.C. 1964-1968, 84 Stat. 943. 
• S. Rept. No. 91-617, 91st Cong., 1st Bess., pp. Ill-Ill! IlUtJUI. 
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an economic, not a punitive goal. However remedies may be 
fashioned, it is necessary to free the channels of commerce 
from predatory activities, but there is no intent to visit 
punishment on any individual; the purpose is civil. Punish
ment as such is limited to the criminal remedies, noted above. 

Ample precedent exists in the antitrust laws for these pro
cedures. In the landmark decision United State8 v. Du Pont £6 
00.,366 U.S. 316, 326-27 (1961), the Supreme Court said of 
the remedy of divestiture: ' 

The key to the whole question of antitrust remedy is, of 
course, the discovery of measures effective to restore com
petition. Courts are not authorized in civil proceedings to 
punish antitrust violators. and relief must not be puni
tive. But cQurts are authorized, indeed required, to decree 
relief effective to redress the violators, whatever the ad
verse effect of such a decree on private interests. Divesti
ture is itself an equitable remedy designed to protect the 
public interest. 
If the Court concludes that other measures will not be 

effective to redress a violation and that complete divesti
·ture is a necessary element of effective relief, the Govern
ment c~nnot be denied the latter remedy because eco
nomic hardshi p, hm,ever' severe, may result. 

It must be remembered that the Court here was speaking 
of remedying an economic concentration of power, which po
tentially might have an adverse effect upon our economy. 
Title IX attacks a far more heinous threat, the use of force, 
threats of force, enforcement of illegal debts, and corruption 
in the acquisition or operation of business. If DuPont and 
other related companies can be forced to rid themselves of 
General Motors ownership, almost without regard for the 
economic consequences, then it must surely follow that the 
removal of criminal elements from the organizations of our 
society by divestiture is justified. The situation may be said to 
cry for legislati?n ~o accomplish that result: The criminal 
surely can lose hIS rIght to own or hold office III a bUSlhcss or 
other enterprise as easily as can the essentially honest, but 
potentially too powerful, businessman. 

These provisions should effecth'ely remove the criminal 
figure from the particular corrupt organization. In a like 
manner, through a remedy such as the prohibition of engaging 
in the same kind of activity in the future, the criminal element 
will not only be removed from an area of activity, they will 
also be prohibited from using the know-how acquired to start 
the same type of business or other organization again Imdp)' a 
different name. 

Here, too, the antitrust laws furnisll amplp precedent for 
the use of this sort of civil remedy, Tn United State8 v. Grinnel 
001'p., 384 U.S. 563, 579 (1966), the district court had decreed 
that one Fleming shonld be enjoined from \,o1'ldng for a.ny of 
the corporate defendants to an antitrllst snit becanse of con
stant flouting of the antitrust laws. ("ven though no prpdatory 
practices were found to exist. The Court, while it reversed on 
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a factual aspect of the case, acknowledged that the remedy was 
a vail able if appropriate facts were found: 

Defendants ul'ge and the Government concedes that 
the barring of MI'. Fleming from the employment of any 
of the defendants is unduly harsh and quite unnecessary 
on this record. While relief of that kind may be appro
priate where the predatory conduct is conspicuous, we 
camlOt see that any such case was made out on tIllS 
record. 

If predatory conduct may be made the basis for such a 
. prohibition, then surely murder, extortion, and other crimes 

are more than equal grounds for the prohibition. 
In each of these illustra.tive cases, the courts have empha

sized that the prohibition is not a penalty against any individ
ual. It is instead a protection of the public against parties 
engaging in certain types of businesses after they have shown 
that they are likely to run the organization in a manner detri
mental to the public interest. In the spirit of this backgrowld, 
Title IX, it must be again emphasized, is remedial rather than 
penal. It is based upon the judgment that parties who con
duct organizations. affecting interstate commerce through a 
patteI'll of criminal acti vity are acting contrary to the public 
interest. To protect the public, these individuals must be pro
hibited from continuing to engage in this type of activity in 
any capacity. 

Finally, the Department of Justice had this to say of the 
civil aspects of Title IX: 

These time-tested remedies. . . should enable the 
Government to intervene in many situations which are 
llOt susceptible to proof of a crimmal violation. Thus, in 
contrast to a criminal proceeding, the civil procedure 
... with its lesser standard of proof, non-jury adjudica
tion process, amendment of pleadings, etc., will prnvide 
a valuable new method of attacking the evil aimed at in 
this bill. The relief offered by these equitable remedies 
would also seem to have a greater potential than that of 
the penal sanctions for actunJly removing the criminal 
figure from a particular organization and enjoining him 
from engaging in similar activity. Finally, these remedies 
are flexible, allowin~ of several alternate cours~s of ac
tion for dealing WIth a particular type of predatory 
activity, and they may also be effectively monitored by 
the Court to insure that its decrees are not violated. 
(Footnotes omitted.) 

The Committee specifically endorses these views. 
In the first case litigated under 18 U.S.C. 1964, the Seventh Circnit 

in United States v. Oappetto,8 upheld the constitutionality of 18 
U.S.C. 1964. The court in Oappetto stated: 4 

It has thus been settled ... t.hat acts which may be pro
hibited by Congress may be made the subject of both crim-

3502 F. 2d 1351 (7th Clr. 1974), cert. denied, 420 U.S. 925 (1975). 
'Id. at 1357. 
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inal and civil proceedings, and the prosecuting arm of the 
government may be authorized to elect whether to bring a 
civil or criminal action, or both. A civil proceeding to enjoin 
those acts is not rendered criminal in character by the fact 
·that the acts also are punishable as crimes. 

The court recognized that the relief authorized by 18 U.S.O. 
1964 is similar to the relief granted in antitrust cases under the 
Sherman and Olayton Acts.s While the conditions under which an 
injunction will be issued pursuant to section 1964 are to be deter
mIlled by the principles that govern the granting of equitable relief,G 
the court found that Congress intended to dispense with the govern
ment's requirement of showing irreparable injury or inadequacy of 
the remedy at law.7 Furthermore, since an action under 18 U.S.O. 
1964 is civil in nature, the burde:Q of proof for the government is 
the lesser standard of preponderance of the evidence as opposed 
to the higher standard of beyond a reasonable doubt required in 
criminal cases.S Similarly, the government has a right to discovery 
under the Federal Rules of Oivil Procedure and where the govern
ment grants use immunity pursuant to 18 U.S.O. 6002 and 6003,9 
the defendant call1lot refuse to comply with the discovery orders on 
the ground that this violates his Fifth Amendment right against 
self -Illcrimination.10 

2. Provisions of the Bill, a8 Reported 
Section 4011, for the most part, carries forward the provisions 

presently found in 18 U.S.O. 1964. 
Subsection (a) provides that the Attorney General may initiate 

a civil proceeding to prevent and restrain offenses under three or
ganized crime offenses set forth by the Oode.u 

Subsection (b) grants jurisdiction to the United States district 
courts to hear proceedings brought under this section. In addition, 
it provides that any such action is to be handled in an expeditious 
manner by the court. 

Subsection (c) authorizes the court to enter restraining orders or 
injunctions, require performance bonds, or take other appropriate 
action to prevent frustration of the aims of this subchapter. 

Subsection (d) provides for collateral estoppel as between related 
criminal judgments and civil actions. Thus, where a defendant has 
been convicted of violating section 1801, 1802, or 1803 of the Oode, 
the conviction, operating as a final judgment or decree rendered in 
favor of the United States, estops the defendant from denying the 
essential allegations of the criminal offense in any subsequent civil 
proceeding brought by the United States or by a person under section 
410l. 

Subsection (e) contains broad remedial provisions which the court 
may utilize in cleansing organizations from the influences of orga-

• 15 U.S.C. 4, 25 : see United States v. Oappetto, supra note 3. at 1357. 
"Id. at 1358. 
1Id. at 1358-1359. 
SId. at 1357. 
8 See subchapter B of chapter 31. 
10 l7n ftBfl States v. Oapetto, 8upra note 3 at 1359. 
11 Section 1801 (Operating a RacketeerIng SyndIcate), 1802 (RacketeerIng), ~nd 1803 

(WashIng RacketeerIng Proceeds). 
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nized crime. Although certain specific remedies are enumerated, the 
list is not exhaustive, and the only limit on remedies is that they 
accomplish the aim set out of removing the corrupting influence 
while making due provisions for the rights of innocent persons. 

SECTION 4012. CIVIL RESTRAINT PROCEDURE 

1. Present Federal Law 
Tllis section combines into one provision statutes that are presently 

contained in sections 1965, 1966, and 1967 of title 18 and sets out the 
rules concerning venue, the issuance of process, and the service of 
process for proceedings brought under section 4011. These provisions 
are patterned after similar provisions in the antitrust field.12 In addi
tion, the section provides a procedure for expediting actions brought 
under section 4011. 
2. Provisions of the Bill, as Reported 

Subsection (a) establishes venue wherever the defendant resides, 
is found, has an agent, or transacts affairs, without regard to the 
amount in controversy, and subsection (b) provides nationwide serv
ice of process on parties, if the ends of justice require it. 

Subsection (c) provides nationwide subpoena pOWQr for witnesses. 
Hmvever, a court order on good cause shown is required for issuance 
of a subpoena if the witness resides more than 100 miles from the 
court. In addition, this subsection provides; for service of process 
wherever the person is found, resides, has an agent, or transacts 
affairs. 

Subsection (d) provides a procedure whereby the Attorney Gen
eral may obtain the expeditious processing of those cases which are, 
in his opinion, cases of general public importance. The judge desig
nated to hear such a case is directed to hold a hearing as soon as 
practicable and to participate in the hearing and determination of 
the cause. 

Subsection (e) provides that the court in its discretion may con
duct the proceedings, including the taking of depositions, in open 
or closed session after taking into consideration the rights of the 
persons affected. 

The Committee believes that the broad provisions set out in section 
4012 are required by the nationwide nature of organized crime activi
ties and its widespread efforts to infiltrate legitimate business 
organizations. 

SECTION ;l013. CIVIL INVESTIGATIVE DEMAND 

1. Present Federal Law 
. This section carries forward one of the innovative approaches 
established by the Organized Crime Control Act of 1970. In that act, 
Congress recognized that the infiltration of legitimate businesses by 
organized crime presented more than a problem in the administration 

USee 15 U.S.C. 5, 15a, 23. 13H(a). 

51-508 0 - 80 - 75 
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of criminal justice. To attack this problem, Congress decided that ~he 
traditional criminal remedies were not sufficient and that new remedIes 
were needed. Congress thus provided for civil remedies in the orga
nized crime field which were patterned after the time tested remedIes 
in the antitrust laws. One of these remedies which has proved particu
larly successful in the antitrust field is the civil investigative demand 
which is the civil counterpart of the grand jury. Congress thus enacted 
18 U.S.C. 1968 which provides for a civIl investigative demand in 
organized crime cases if the Attorney General has reason to believe 
that any person or enterprise under investigation may be in possession 
of documentary material relevant to a civil racketeermg investigation. 
In such cases, he may, prior to the institution of a civil proceeding, 
i~sl!-e .in wr~tin~ and cause to p~ ~erved on the person or en~erprise, a 
CIvIl mvestigatlve demand reqUIrmg snch person or enterprIse to pro
duce the material for examination. 
fJ. Provisions of the Bill, as Reported 

Section 4013 substantially reenacts 18 U.S.C. 1968. Except for minor 
word changes, there are only two substantive chan~es. 18 U.S.C. 
1968(c) (2), which provides that no demand :;hall "reqUIre the produc
tion of any documentary evidence which would be privileged from 
disclosure if demanded by a subpoena duces tecum," has been elimi
nated since such a demand would obviously be unreasonable and is 
thus covered by 18 U.S.C. 1968(c) (1), now subsection (b) of 4013. 
In addition, 18 U.S.C. 1968(d) (7'), which provides for the appoint
ment of a successor custodian in the event of the death or disability 
of the designated custodian, is eliminated since it is implicit in the 
power of the Attorney General to designate a custodian that he has, 
in addition, the authority to designate a substitute custodian if the 
need should arise. 

Subsection (a) of section 4013 sets forth the circumstances in which 
the Attorney General may issue a civil investigative demand and 
designates the material that the demand is to contain, and subsection 
(b) provides that no civil investigative demand i:; to contain any 
requirement that could be held to be unreasonable if contained in 
a subpoena duces tecum. This subsection will cover the limitations 
which were formerly in 18 U.S.C.1968(c) (1) and (2). 

Subsection (c) contains broad provisions for service of process and 
permits not only personal service, but service upon the person's agent 
or any other person authorized by law to receive service of process on 
behalf of the person as well. Service can be made at the principal 
office or place of business of the person or an executed copy can be 
sent by registered or certified mail to the person's principal office or 
place of business. 

Subsection (d) directs the Attorney General to appoint a person to 
serve as document custodian. This section also provides that the person 
to whom a civil investigative demand was issued must make the mate
rial available for inspec~ion by the custodian at the person's place of 
business or some other place mutually agreed upon. The custodian is 
responsible for any material delivered to him, and no one except the 
Attorney General is permitted to inspect the material without the con-
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sent of the person who produced the materiaJ.13 Upon the completion 
of the investigation or any proceedings arising therefrom, the custo
dian is to return to the persoll any material which has not passed into 
control of a court or grand jury. If no proceeding has been instituted 
within a reasonable time after completion of the examination and 
analysis of the evidence, the person who produced the material is 
entitled, upon written demand made upon the Attorney General, to 
the return of all the material produced by him. 

Subsection (e) provides a procedure and the circumstances under 
which the Attorney General may seek an enforcement order when the 
person who is the subject of a civil investigative demand refuses to 
cooperate. In addition, the subsection provides that a person who has 
received a civil investigative demand may seek to have it modified or 
set aside within twenty days after receiving the demand. 

Subsection (f) grants jurisdiction to the United States district 
courts to heal' and determine any matter arising under the provisions 
of this section. 

SEOTION 4014. OIVIL AO'l'ION TO RESTRAIN WITNESS OR VICTIM INTIMIDATION 

Section 4014 is new to Federal law and permits the Attol'lley Gen
eral to initiate a civil proceeding to obtain a court order prohibiting 
intimidation or harassment of a witness 01' victim. The provision is 
part of the recommendatons of Senator Paul Laxalt £01' reducing 
vktim and witness iutimidation. Also, an American Bar Association 
report 14 made It c}('ar that there is an existing problem of witness 
and victim intimidation in the nation's criminal justice system. This 
provision is one of a series contained in the Code to address this 
problem. 

Under subsection (a) the Attorney General can initiate a civil 
proceeding to restrain the type of offenses that are set forth in section 
1324 (Tampering with a Witness, Victim, or an Informant). If the 
court makes a finding that an offense described in section 1323 has 
occurred. 01' is reasonably likely to occur, the court can take any of 
three actIOns. It can order that the defendant, any other person before 
the court including a witness, or any other person entering the court 
not violate section 1323; it can order that the defendant or any other 
person before t.he court maintain a prer;cribed distance from a speci
fied witness or victim; 01' it can order that a defendant or other 'perSOll 
before the court not C!ommunicate with a specified witness 01' victim, 
except through an attol'lley under such reasonable conditions as the 
court may impose. These orders are intended to place those who might. 
intimidate witnesses or victims on notice that the court will not i"olerate 
such activities. In order to assure that appropriate action can bn taken 
to restrain such activity, which is inherently threatening not only to 
the witnesses but to the court itself and to its duty to ensure tllat jt:-; 
proceedings are fair and just, the 'court may base its findings upon 
credible hearsay or the representation of the attorney for the govern-

.. Under section 111, the term "Attorney General", unless used In conjunction with a 
l'eference to another specified officer of the Department of Jnstlrl'. InclncleR anv officer 
of the DeIJartment ot Justice authorized to act for or on behalt of the Attorney General. 

H Report of ABA Section of CrIminal Justice Committee on Victims: Reducing Victim/ 
Witne88 Intimidation: A ,Package, Model Statute 37 (1979). 
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ment or the defense counsel. The provision permitting the court to issue 
nn order restraining those entering the courthoom from violating sec
tion 1323 is in recognition of the fact that many persons in the court
room, other than the accused, may pose possible mtimidation probJetnil 
ItS when numbers of family members or friends appear in the courtroom 
although the defendant, himself, may be in custody.15 

Subsection (b) sets forth the remedies available for violation of an 
order issued under this section. First, the subsection reiterates that 
prosecution for a violation of section 1323 (including, of course? at
tempts and conspiracies) or section 1335 (Disobeying a JudIcial 
Order) is available to the government. Second, subsection (b) provides 
that a violator is subject, where appropriate, to revocation of pretrial 
release, forfeiture of any bail posted, and the issuance of a bench war
rant for his arrest. Much of this parallels the provision of the sub
chapter on pretrial release which requires that all persons being re
leased be warned of the provisions of section 1323 16 and which pro
vides for revocation of release and contempt penalties for violation of 
release conditions,l7 While there may be some overlap, the Committee 
considers it to be important that emphasis be placed on preventing the 
intimidation of witnesses and victims. In this light it should also be 
noted that the courts already have the inherent power to protect wit
nesses who are the victims of threats from the defendant by ordering 
that the defendant be held in custody pending tria].t8 Any revocation 
of a release order under this subsection can only occur after a hearing 
and a finding by the court by clear and convincing evidence that the 
defendant violated the order or caused its violation. 

Subsection (c) grants jurisdiction to the United States district 
courts to hear and determine proc{\edings under section 4014 and to 
prevent and restrain section 1323 offenses. 

SUBOHAPTER C.-INJUNCTIONS 

(Section 4021) 

During its early history, the English court of chancery issued in
junctions to restrain the commission of certaL'll criminal acts.1 How-. 
ever, with the increasing stability of the English government, the need 
for the enforcement of the criminal laws by the chancellors diminished 
until by the end of the 15th century it had ceased entirely.2 Thus. the 
rule became established under the common law that equity would not 

151d. at 10. 
1~ Section 3502 (f). 
17 f'pc'lnn !lEl07. 
,. United, State8 v. Win!!, 527 F 2d 672 (6th Clr. 1975) ; Unite!! States v. (}lIbert, 425 F 

2d 490 (D.C. Clr. 1969). 
'1 Holdsworth. A HlHtorv 01 English T.nI1l40li. 406 (7th ed. 1956). 
• See Mack, The Remva' 01 Orimlnal Equity, 16 Barv. L. Rev. 390, S91 (1903). 
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interfere by the issuance of an injunction to prevent the commission 
of crimes. Exceptions, however, soon developed to this general rule. 
Thus, if an act endangered propertv rights or was inimical to public 
health or safety, equity could enjoIn such act regardless of whether 
the act was also made criminal by a statute.s Today it is generally 
conceded that a legislature has the authority to authorize the enforce
ment of a criminal statute by injunction.4 

Congress has not, as a general practice, provided injunctive relief 
for the 'prevention of crimes about to take place. In certain fields, how
ever, Congress has permitted the issuance of injunctions to restrain 
certain acts which may constitute criminal conduct or facilitate crimi
nal conduct. Thus, injunctive relief has long been available for viola
tion of the f!'aud provisions of the Securities and Exchange Act,5 and 
these provisions have been used by the Securities and Exchange Com
mission on numerous occasions with excellent results., In the Organized 
Crime Control ,Act of 1970 6 Congress authorized the issuance of in
junctions and restraining orders m an effort to free interstate com
merce from the corrupt control of organized crime. Similarly, the use 
of injunctions to prevent acts deemed detrimental to the economy is 
widespread in the antitrust field. ' 

Another area where there is a great need for injunctive relief is in 
fraudulent scheme cases. While present law provides limited injunctive 
relief,7 this relief is inadeg,uate. First, the relief is restricted to the 
detention of incoming mall. It does not reach the situation where 
letters continue to be sent to further a scheme and remittances are col
lected pel'sonally from the customer or to fraudulent schemes which 
do not entail the use of the mails. Second, the required administrative 
proceedings entail considerable delay which is compounded by the 
extra time and energy necessary to bring an injunctive suit in the dis
trict court while the administrative proceedings are pending. Since the 
investigation of fraudulent schemes often takes months, if not years, 
before the case is ready for criminal prosecution, innocent people con
tinue to be victimized while the investigation is in progress. For these 
reasons, the Committee has concluded that prior to the commencement 
of a criminal action the Attorney General should be empowered to 
bring suit to enjoin acts or practices which would constitute a violation 
of section 1734.8 This injunctive procedure is similar to that used in 
S.E.U. cases and will provide a quick and effective remedy while the 
criminal process is taking its course. 

SEOTION 4021. INJUNOTIONS AGAINST FRAUD 

This section provides that the Attorney General may bring an action 
in a district court of the United States to enjoin a violation of section 
1734 (Executing a Fraudulent Scheme). It is left to the discretion of 
the Attorney General to determine whether he has received sufficient 

• Pomeroy. Equity JuriBdiction, p, 949 (5th ed. 1971). . 
• See Case Comments, Equity'8 Power to Enjoin arli1ltna~ Acts, 16 Wash. and Lee L. Rev. 

11011. ROll (19591. 
"15 U.S.C. 77t. 
• 18 U.S.C. 1964: see Bubchapter B of chapter 40. 
T See 39 U.S.C. 3005 (a). 
• Executing a Fraudulent Scheme. 
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evidence for the initiation of the action. While this section is designed 
to enable the Attorney General to seek such relief prior to the com
mencement of a crimmal action, the Attorney General can institute. 
such action at any time. As a. civil action, the proceeding is governed by 
the applicable Federal Rules of Civil Procedure. One exception to the 
application of the civil rules of procedure is provided for. If an indict
ment has been returned the more limited dIscovery rules of the Fed
eral Rules of Criminal Procedure are m.ade applicable. If the evidence 
is sufficient, the court may issue a permanent or temporary injunction 
or restraining order together with such other relief as is appropriate 
to prevent a continuing and substantial injury to the United States or 
to any person. 

SWOHAl'TER D.-RESTRICTION ON IMPOSITION OF CIVIL DISABILITIES 

(Sections 4031-4033) 
1. In General 

This subchapter consists of two sections placing restrictions on the 
extent to which disabilities may be imposed on a person by reason 
of a conviction. 

Section 4031 places a general restriction on imposition of civil disa
bilities under color of Federal law. Section 4032 places restrictions on 
employment disabilities by a Federal government agency and on 
State and local employment disabilities because of conviction for a 
Federal offense. 

In addition, section 4033 authorizes the Attorney General to issue 
regulations to carry out the purposes of the subehapter. 
f3. Present F eaeraZ Law 

The civil and employment disabilities imposed on offenders extend 
widely throughout Federal statutes and regulations. The Federal gov
ernment has adopted provisions through which oocupational licenses 
must or may be denied·to ex-offenders.1 Numerous Federal statutes pre
clude employment of ex-offenders by private persons or associations.2 

1 E.g., 7 U.S.C. 12a(2) (B) (Secretary of Agriculture authorized to deny convicted felon's 
registration as futures commission merchants and floor brokers); 46' C.F.R. § 10.02-1 
(convIcted narcotics laws violators Ineligible for deck or engineering officer's licenses for a 
period of 10 years). 

• E.g., 29 U.S.C. '504(a) (prohibiting labor organizations from employing any person 
who has within five years been convicted of robbery, bribery, extortion, embezzlement, 
grand larceny, burglary, arson, violation of a narcotics law, murder, rape, assault with 
Intent to klll, assault which Infilcts grievous bodily Injury, a violation of speclfioc lllb.or 
statutes, or conspiracy to commit any of the cited offenses, In any non-clerical or non
custodial posltion) ; 12 U.S.C. 1785(c) (prohibiting fed~rally-irisured credit unions from 
employing In any capacity whatever, any person com'icted of an offense involving dis
honesty or a brench of trust unleFs written lluthOYlza.tlon for the hiring Is obtaIned from 
the Administrator of the National Credit Union Administration) ; 21 U.S.C. 467(a), 671. 
(authorizlnl1 the Secretary of Agriculture to deny or to terminate federnlly required poul
try or meat inspection services where the applicant -:or or recipient of the services "or 
anyone responsibly connected with the applicant or recipient" has within 10 years been 
convicted of one of various listed felonies or "more than one misdemeanor" involving 
particular types of fraud or deception). . , -
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In addition, there is a statutory bar against ex-ofi'enders' enlistment in 
the armed forces of the United States 3 and ,the potential exclusion of 
persons convicted of felonies and misdemeanors from all Federal civil 
service positions.-1 

Similarly, social security rights and other Federal benefits may be 
lost upon oonviction.5 , 

At the State level, at least, 1,948 sepa;rate statutory provisions af
fecting the licensing of persons with an arrest record have been dis
closed.6 Only three States, New York, Wisconsin, and Hawaii have 
explicitly prohibited employment discrimination against ofi'enders,1 

These disabilities constitute a "hidden punishment" of the ofi'ender. 
They are not likely to be considered by Congress in determining the 
maximum sentenr8 for a particular offense nor by the court in deter
mining the sentence for a particular offender. Although ,these provi
sions usually provide for some discretion on their application,S there is 
no assurance that they will be applied only where there is a reasonable 
need. Instead, having already served a sentence, an offender may find 
that a benefit to which he had pr~viously been entitled and which had 
no relation to his offense is removed.9 

These civil and employment disabilities serve to frustrate an ex
offender in his efforts to become integrated into society. More signifi
cantly, the provisions reflect consmtutional weaknesses when examined 
in light of constitutional guarantees. 

Due process ·and equal protection require that a direct relationship 
exists between the nature of the job sought and the reasons for denying 
it. In Bchware v. Board of Bar EWfDl'n,iners,lO 353 U.S. 232 (1956), the 
Supreme Court found New Mexico's refusal to admit Schware into the 
bar unconstitutional. The Supreme Court required a reasonable rela
tionship between New Mexico bar requirements and the applicant's 
fitness. The Court found that an automatic exclusion because of a past 
record without consideration of the nature of the offense and occu
pational qualification violates the due process and equal protection 
clauses of the Fourteenth Amendment.ll 

Equal protection objections may also be raised against laws which 
create a special group of persons, former ofi'enders,and which pro-

"10 U.S.C. 504 ("No person ... who has been convicted of a felony may be enlisted 
in any armed force. However, the Secretary concerned may authorize exceptions, in 
meritorious cases. for the enlistment of' deserters and persons convicted of felonies") • 

• 5 c.f.c. § 731.202(b) (Office of Personnel Management may deny employment to an 
applica.nt or cutrent employee guilty of "criminal, dishonest, infamous, or notoriously 
disgraceful conduct"). 

G See, e.g., 5 U.S.C. 8312. prohibl!lng retirement benefit payments to an individual or his 
survivor or beneficiary, convicted of enumerated offenses; 42 U.S.C. 402(u), providing that 
court may withhold old-age and survivors insurance benefits payments as additional penalty 
for enumerated offenses; 24 U.S.C. 50, excluding soldiers convicted of felonies from the 
benefits of the Soldiers' Home; 38 U.S.C. 3505, excluding any Individual convicted of any 
offense from bellPftts administered hv the Vetera'ls' Adll'inistration. 

o American Bar Association, Removillg Offende/' Employmellt Restrictions, Clearing
house on Offender Employment Restrictions (1976). 

7 U.S. Department of Labor, A Study (1 the Number 01 Pe/'8on8 with Record8 oj Arre8t 
or OOllviction ill the Lanor Force, Technical Analysis Paper #63 (1970). 

810 U.S.C. 504, which restricts enlistment of ex-felons into nny nrm~iI force, provides 
that " ... the Secretary concerned may authorize exceptions In meritorIous cases .... " 

• See 8ltpra note 5. 
10 353 U.S. 232 (1956). 
11 See also .Miller v. D.O. Board oj Appea·18 amI· Re1,iew, 294 A. 2d 3115 (D.C. App. 1972,) 

(court finding that the District of ColumbIa arbitrarily refused to grant a street vendor B 
license becllsne of the applicant's criminal record) ; DeVeau v. Brai8ted, 363 U.S. 144 (1969) 
(upholding the denial. of office in a waterfront unIon to a member with a larceny conviction 
on the ground thnt a relationship between ex-offenders holding union office and organized 
crime on the 'Waterfront exists). . 
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vide separate treatment for this group when such treatment is not 
justified by a valid governmental interest. Under Shapiro v. Thomp-
8on,12 the Oourt set the test "any classification which serves to penalize 
the exercise of [a constitutional] right, unless shown to be necessary 
to promote a compelling governmental interest is unconstitutional". 
Where a compelling governmental interest exists, restriction to meet 
these interests must be drawn as narrowly as possible.13 Oivil and em
ployment disabilities that may be exerted against all ex-offenders are 
clearly too broad. 

SEOTION 4031. GENERAL RESTRIOTIONS ON IMPOSITION OF OIVIL DISABILITIES 

Section 4031 restricts il?lPosition of Federal civil disabilities unless 
" (a) the offense occurred in connection with the partiCUlar right, 
privilege, or opportunity withheld by reason of that disability; or (b) 
there is a substantial probability, in light of the offense and other 
relevant circumstances, that the person so convicted will abuse the 
right, privilege, or opportunity withheld by reason of that disability." 

Section 4031 is an all-incluslVe provision, requiring that none of the 
many civil disabilities scattered thr(;.:.lghout the Federal Oode may be 
applied without rationale. The constitutional considerations cited 
above support a comprehensive rather than a piecemeal approach to 
this problem. By providing that the disability may be imposed only 
where the requirements of subsection (a) or (b) are shown,. section 
4031 protects both the Federal interest and the interest of the offender. 
The separate consideration of each provision would only prolong a 
practice that :has already been shown to undermine the constitutional 
rights of offenders and the government's (public's) interest in reinte
grating offenders into society.14 

Section 4031 provides a more effective means of protecting both 
Federal and individual interests than does expungement, 'a solution to 
this problem that has sometimes been suggested. Expungement forces 
an offender to fabricate explanations for the "holes" in an employ
ment record and may be ineffective in that supposedly expunged rec
ords would surface from secondary sources. 

Restrictions on civil disabilities are also more effective than creating 
a certificatiol} process for "rehabilitat.ed" offenders since certification 
alone would not prevent a person or agency from exercising its discre
tion to apply a restriction. Instead, the person or agency should be 
barred from permitting a criminal record to be considered in employ
ment decisions except when that record meets the requirements of 
section 4031. . 

SEOTION 4032. RESTRIOTION ON EMPLOYMENT DISABILITIES 

Subsection (a) of section 4032 prohibits a Federal government 
agency from applying blanket denials or employment or access to 

12 394 U.S. 618 (1969). 
13 In 1973 the Supreme Court invaUdated New York anei :'onnecticut statutes which 

placed broad emplorment restrictions against aliens and held a "fiat ban" on emplol" 
ment to be unconstitutional under the Fourteenth Amendment. Sugarman v. Dougall, 413 
U.S. 634 (1973) : I/t re GriJllths. 413 U.S. 717 (1973). 

H The decision of the Illinois legislature to consider each occupational restriction 
separately resulted in over 30 bills. 
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emplDyment to an eX-Dffender, whether cDnvicted 'Of a Federal, State, 
Dr IDcal 'Offense, S'Olely 'On the basis 'Of that c'Onvicti'On. It als'O pr'Ohibits 
a State 'Or I'Ocal g'Overnment agency fr'Om declining t'O issue a pers'On 
a pr'Ofessi'Onal 'Or 'Occupati'Onal license 'Or fr'Om 'Otherwise denying a 
perSDn empl'Oyment 'Or access t'O empl'Oyment 'On the basis that the per
s'On has been c'Onvicted 'Of a Federal 'Offense. Existing pr'Ovisi'Ons of 
Federal law which allow aut'Omatic rejecti'On 'Of ex-'Offender j'Ob appli
cants are superseded by this prDvisi'On except tD the extent that they 
meet the requirements 'Of sub!:iecti'On (c). Likewise, State 'Or I'Ocal dis
ability pr'Ovisi'Ons may n'Ot be applied against Federal 'Offenders except 
t'O the extent that they meet subsecti'On (c) pr'Ovisi'Ons. Secti'On 4032 (a) 
i!:i framed t'O av'Oid c'Onstituti'Onal due pr'Ocess 'Objecti'Ons t'O r.lanket 
emplDyment disabilities by requiring a reas'Onable relati'Onship between 
empl'Oyment denial and the 'Offense. A Federal agency, and a State 'Or 
I'Ocal agency c'Onsidering a Federal ex-'Offender, may n'Ot decline t'O 
c'Onsider an applicati'On sDlely because it is that 'Of an ex-'Offender un
less, under sectiDn 4032 (a) (1), there is a reasonable relati'Onship be
tween the c'Onduct c'Onstituting the 'Offense and the empl'Oyment. The 
passage 'Of time since the 'Offense may mitigate a relati'Onship that 
might have existed if 'Only a sh'Ort time had passed since the commis
si'On 'Of the 'Offense. N'O time periDd is set and nD presumptiDn is intended 
that passage 'Of time al'One severs the relatiDnship. The existence 'Of a 
reas'Onable relati'Onship will n'Ot always be as clear as, f'Or example, 
denying a perSDn with a c'Onvicti'On f'Or embezzlement an empl'Oyment 
'Opportunity as disbursement 'Officer. Thus, subsecti'On (a) (2) all'Ows 
the empl'Oying agency t'O cDnsider "'Other circumstances that, in c'Om
binatiDn with the c'Onduct c'Onstituting the 'Offense, suggest c'Onvincing
ly that the pers'On is unsuitable to engage in the empl'Oyment, 'Or that 
'Others may be m'Ore suitable':' 

Subsecti'On (b) 'Of secti'On 4032 provides that where denial was wh'OI
ly Dr substantially because 'Of cDnvictiDn fDr a Federal 'Offense, the 
agency shall provide the person a statement 'Of the reasDns f'Or denial. 
The statement shall be in writing. The statement will assure the de
velDpment 'Of a reviewable recDrd fDr an applicant WhD believes he has 
been denied emplDyment Dr access to emplDyment in vi'Olati'On 'Of this 
sectiDn. 

In rec'Ogniti'On that g'Overnment security and welfare require strin
gent persDnnel standards fDr certain pDsiti'Ons, subsecti'On (c) 'Of sec
ti'On 4032 makes sectiDn 4032 prDvisi'Ons inapplicable tD "(1) an 
applicant fDr admissiDn t'O the bar 'Of a Federal 'Or State CDurt, Dr fDr 
emplDyment as a I'Ow enf'Orcement 'Officer with a Federal, State, 'Or IDeal 
gDvernment agency; (2) a candidate fDr apP'Ointment by the Presi
dent t'O a Federal 'Office; Dr (3) an applicant fDr a Federal pDsitiDn that 
requires a security clearance." 

SEOTI'ON 4033. ATT'ORNEY GENERAL REGULATIONS 

SectiDn 4033 requires the AttDrney General to issue regulatiDns tD 
carry 'Out the purposes 'Of subchapter D 'Of chapter 40. The regulations 
can articulate mDre thDrDughly the relatiDnship between current law 
disability prDvisiDns and the prDvisi'Ons 'Of the subchapter. 
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CHAPTER 41.-ANCILLARY PRIVATE CIVIL REMEDIES 

Chapter 41 consists of two sub chapters. Subchapter A provides a 
civil cause of action for persons injured as a result of racketeering 
activities. It also provides a civil cause of action for persons whose oral 
private communications hav~ unlawfully been intercepted. These pro
visions are reenactments of similar provisions in current law. 

Subchapter B is new and provides com}Jensation for victims of 
crime. The concept of compensating victims of crime is rapidly gaining 
favor in the States, ang. the Committee believes that this is an im
portant step forward in the criminal law field. The funds used to pay 
the victims will come from a special revolving fund set up in the 
Treasury of the United States. Part of the funds used.for this program 
will be obtained from the payment of criminal fines. 

SUBOHAPTER A.-PRIVATE AOTIONS FOR DAMAGES 

(Sections 4101-4103) 

This subchapter provides for a private civil action by which a per
son may seek civil damages as a result of a defendant's violation of 
sections 1801 (Operating a Racketeering Syndicate), 1802 (Racketeer
ing), 1803 nVashing Racketeering Proceeds), or 1521 (Eavesdrop
ping). Such private actions exist under current law.1 The authoriza
t.ion of such actions is in recognition of the fact that violation of the 
enumerated sections in this subchapter can have far greater conse
quences to the victim than in the ordinary criminal cases-conse
quences that often can readily be redressed through money damages. 
In addition, it is hoped that the knowledge that a person will be sub
ject to substantial civil damages will serve as an effective deterrent to 
the commission of these offenses. 

SEOTION 4101. OIVIL AOTION AGAINST A RAOKETEERING OFFENDER 

This section provides that a person may bring a ci viI suit in a district 
court of the United States against a defendant for damages caused to 
his person, business or property as a result of the defendant's viola
tion of sections 1801 (Operating a Racketeering Syndicate), 180~ 
(Racketeering), or 1803 (Washing Racketeering Proceeds)-the basic 
organized crime offenses set forth in the Code. The injured person may 
recover three-fold the damages sustained as well as reasonable attor
ney's and investigation and other litigation costs. 

I See 18 U.S.C.1964(c). 21120. 
. . (1183) 
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SEOTION 4102. OIVIL ACTION AGAINST AN EAVESDROPPING OFFENDER 

This section authorizes a civil damage suit for a person whose private 
oral communication is intercepted, disclosed, or used in violation of sec
tion 1521. Buch action may be brought in a district court of the United 
States against any person who intercepts, discloses, uses, or procures 
another persoll to intercept, disclose, or use such a communication. An 
injured person may recover actual damages, but not less than liquidated 
damages of $1,00001' $100 per day for each day of violation, whichever 
is higher. In addition, such person is entitled to punitive damages and 
reasonable attorneis fees and other investigation and litigation costs. 

A defendant who has reasonably relied on a court order or legisla
tive authorization and who believed iI?- good faith that hio conduct 
did not constitute an offe-nse is afforded a defense to any action brought 
under this section or under any other law. 

'1'he predecessor of this section is 18 U.S.C. 2520. 

SEOTION 4103. TIME LIMITATIONS FOR OIVIL AOTIONS 

Section 4103 establishes, in subsection (a), a Federal statute of 
liniitations for those civil actions authorized to be brought under this 
subchapter. It establishes a period of limitations of four years, subject 
to suspens~on of the period, after the cause of action accrued. The foul' 
year limitation is parallel to the limitation period for suits authorized 
under the Sherman Antitrust Act.2 

. 

Subsection (b) establishes a method to suspend the limitation pe
riod. The statute will be suspended by the filing of a compliant, an 
information, or an indictment exercising Federal jurisdiction over an 
offense that is based on the same events that gave use to the civil cause 
of action: The limitation period will be suspended until the criminal 
action results in a final judgment of conviction or an order of dismissal 
and for op.e year thereafter. This suspension provision is in recog
nition of the difficulties in bringing a civil action in the middle of It 
pending criminal case. 

A specific statute of limitations for civil actions permitted by this 
subchapter, with a period of suspension as set forth in subsection (b), 
is neceEsary to avoid unfair results to those granted rights to bring 
these actions. Absent a Federal statute the general rule is to apply 
the applicable State statute of limitations to govern actions brought 
under a Federal law creating a wholly Federal right.3 State statutes 
vary and it is unlikely that in all cases the filing of a Federal criminal 
action will be sufficient to suspend a State statute of limitations. Ab
sent this provision those afforded rights under this subchapter could 
effectively be frustrated in exercisin~ those rights. 

Subsection (c) provides that a clvil action brought under this sub
chi1pter is barred if it was commended after the applicable period es
tablished by this section. 

• 15 U.S.C. 15b. 
a Ohevron Oll Oompanll v. HU80n, 404 U.S. 97 (1971). See also Hildebrand v. Fircman'8 

Retirement S1I8tem oj St. Loui8, 527 F. 2d 587 (8th Clr. 1975). , 
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SUBCHAPTER B.-ACTIONS FOR COMPENSATION OF VICTIMS OF CRIME 

(Sections 4111-4115) 

A1thou~h there is no Federal statute concerning compensation of 
victims of Federal offenses, Federal legislation to compensate victims 
of crime has passed the Senate in the 92d, 93d, 94th, and 95th Con
gresses, largely through the efforts and interest of former Senator 
Mike Mansfield. The 93d Congress passage by the Senate of crime vic
tim compensation legislation occurred on April 3, 19'73, with the pas
sage of S. 800, 93d Cong., 1st Sess., by a vote of 93 to 1.1 That bill, in 
turn, incorporated as title I the provisions of S. 300, 93d Cong., 1st 
Sess., introduced by Senators Mansfield and Mondale, which had 
passed the Senate on March 29, 19'73.2 On July 19, 19'76, the Sen
ate adopted an amendment offered by Senator Mansfield to attach 
such legislation to H.R. 366. The victim compensation provisions were 
dropped in conference to give the House time to co"sic1"r sf'l?arate 
legislation on the subject. The House passed a crime victim compep
sation bill (H.R. '7010) on September 30, 19'7'7. Although the Senate 
passed an amended version ot H.lt. 7010 on ~eptembel' 11, li:l'i8, no 
legislation on this subject was \ nacted in the Nin~ty-Fifth Congress. 

Subchapter B contains the basic concept, set forth in the SeI1ate
passed bills, that the Federal Government should provide a means of 
financial assistance to victims of Federal crimes which involve bodily 
injury or death. While retaining this basic concept, however, the Com
mittee has reconsidered some of the details of the application and 
administration of those bills, and has in this subchapter made the 
compensation program applicable to victims of any offense described 
in chapter 16 (Offenses Against the Person) for which there is Federal 
jurisdiction rather than limiting jurisdiction to offenses committed 
within the special maritime and territorial jurisdiction, the District 
of Columbia, and the Indian country.3 

SECTION 4111. ESTABLISHMENT OF A VICTIM COMPENSATION FUND 

Section 4111 creates in the United States Treasury a Victim Com
pensation Fund consistiug of all criminal fines collected by the United 
States courts through the new fine collection process,4 money reim
bursed to the Victim Compensation Fund by a victim 01' dependent 
who receives money damages from another source,5 funds collected 
from Federal offenders pursuant to suits for subrogation under section 
4114, and contributions to the Fund from public or private sources. 
The Committee believes that the moneys from these sources will be 
more than adequate to cover orders for payment of compensation under 
this subchapter and that no appropriations will be needed. This is 
especially true because of the higher authorized. fines available under 
chapter 22 and because of the improved procedures for collecting 

1119 Congo Ree. S 6557 (dally ed.). 
'119 Congo Ree. S 6261 (dallyed.). 
• See the discussion of section 4112(a) . 
• Section 3Rll! \ blot the Code. 
s Section 4113 (e) (2) of the Code. 
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unpaid criminal fines provided in subchapter B of chapter 38. To en
sure that the Fund is indeed the sole source, the section provides that 
compensation under this subchapter can only be made from this Fund . 

. SECTION 4112. CLAIM FOR COMPENSATION 

Section 4112 (a) creates a procedure by which the victims or surviv
ing dependents of a victim of a Federal offense, 01' an attempt to com
mit a Federal offense, if there is Federal jurisdiction over the offense 
under chapter 16 (Offenses Against the Person.), may seek compensa
tion by means of a claim filed with the United States Victim Compen
sation Board. The establishment and composition of the Board is set 
out in chapter 40 of title 28,6 United States Oode, and it is intended 
to serve as the agency through which victims of crime will receive 
compensation from the Victim Compensation Fund. The procedures 
called for by section 4112 carry forward, in large measure, the provi
sions of the previously Senate-passed measures. 

Claims could be for any offense, or attempted offense, over which 
there is Federal jurisdiction under chapter 16 (Offenses Against the 
Person). That chapter covers all Federal offenses which could re
sult in personal injury or death, either directly or by providing juris
diction for offenses against the person which occur during the commis
sion of other specified Federal offenses. More Federal offenses will be 
covered under this subchapter because of a broader range of applicable 
Federal jurisdiction than under some of the prior bills, which con
tained lists of crimes covered and limit the lists to those crimes com
mitted in the special maritime and territorial jurisdiction, the District 
of Columbia,7 and the Indian country. In reconsidering this jurisdic
tion, the Committee has concluded that it was preferable to give simi
lar treatment to all victims of a particular offense over which there 
was Federal jurisdiction rather than to give compensation to a victim 
only if the offense were committed in a particular segment of the Fed
eral jurisdiction over the offense. 

Section 4112(b) provides that a hearing on a claim filed under this 
subchapter must be public unless the Board finds that the hearing or 
a portion of the hearing should, in the interest of justice, be closed to 
the public. For example, the Board could order the hearing closed if 
there had not yet been a trial in the case in order to avoid problems of 
pretrial publicity. If the investigation of the offense were not com
pleted, the Board might also wish to conduct the hearing in private 
in order to avoid interfering with the investigation. The Board might 
also wish to close part of a hearing to the public in the interest of 
protecting the privacy of a claimant, such as the taking of testimony 
from a young rape victim. 

Section 4112 ( c) (1) provides that if personal injury results from an 
offense, the victim is entitled to compensation, under the guidelines 

• 28 U.S.C. 595, at seq., as added to title 28 by section 123 of the reported bill. 
• Under the bill, as reported, compensation for ofl'enses committed In the District of 

Columbia will be limited under this bill to compensation for ofl'enses in the Federal Crimi· 
nnl Code, thus leaving the election of compensation for other offenses to lpglslatlon for the 
District of Columbia alone. This Is consistent with the coverage of Federal jurisdiction 
provided elsewhere in the Code. SlmlIl1rly, the subchapter has not carried forward the 
provisions for grants for State compensation programs. 
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of section 4113, and subsection (c) (2) provides that there is a right 
of survivorship to his estate for the personal injury claim if the victim 
dies, not necessarily as a result of the offense, before the case has been 
concluded. Section 4112 (c) (3) provides for compensation, under the 
guidelines of section 4113, to a surviving ch~pendent of a victim who 
died as a result of the offense. It is possible under certain factual 
situations that compensation will be awarded under both paragraphs 
(1) and (2) if, for example, nn offense has resulted in prolonged hos
pitalization and ultimately has resulted in death. If death resulted 
from a cause other than the offense, then the estate could receive com
pensation under appropriate circumstances under paragraph (1), but 
the dependents would not be entitled to compensation under paragraph 
(2). The reason for permitting a right of survivorship to the claim 
even if the death did not result from the offense, is to assure that the 
family of the victim does not suffer undue financial stress from such 
expenses as hospitalization of the victim as a result of the offense. 

Section 4112 ( d) provides that the Board is to determine the amount 
of compensation for pecuniary loss and is to order the payment to the 
claimant for that pecuniary loss. If the pecuniary loss is the loss of 
anticipated earnings or support and that loss continues for ninety days 
or more, then the payments for loss of anticipated earnings or antic
ipated support can be made periodically during the period during 
which the loss continued, for a maximum period of ten years. If the 
victim died as a result of causes other than the offense, his estate 
would still be entitled to loss of anticipated earnings for the time 
the victim would htl ve been unable to work full time as a result of the 
offense, 8ubject to the provisions of section 4113. 

Section 4112 ( e) permits the Board to grant emergency compensa
tion, up to $1500, pending final action on a claim if the claim is one 
for which payment will probably be ordered. The amount of emer
gency compensation would be deducted from a final payment, and, 
if the amount of the emergency payment exceeds the amount finally 
awarded, the claimant may be ordered to reimburse the fund. 

Section 4112 (f) permits reconsideration of a claim by the Board 
at allY time and modification or rescission of orders based upon 
changes in the circumstances of the claimant. 

Section 4112 (g) bars any claim under this subchapter for injury or 
death unintentionally caused by vehicular accidents in the course of 
an offense, unless the ,'ehirle was an implement used in the commis
'lion of an offense to which the subchapter applies. 

Section 4112 (h) provides that if a claim would otherwise be al
lowed. it will not 11(' halTed if the person who ('ommitted the offense 
could not be convicted of the offense because of immaturity, incom
petency, or otherwise. Thus, if there is Federal jurisdiction over the 
offense: a claim may be allowed even if no person is actually prose
cuted for the offense. 

Section 4112(1) provides that this subchapter does not affect the 
dght of a victim 01' his survivors to bring a civil action for damages 
against. a person for the injury or death. 

Section 4112(j) prohibits execution or attachment against an order 
for payment entered under this subchapter. 
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SEOTION 4113. LIMITATION ON COMPENSATION 

Section 4113 (a) provides that a victim or his surviving dependents 
must satisfy three prerequisites in order to obtain an order for payment 
under this subchapter. The first requirement is intended to encourage 
cooperation with law enforcement offic.ials. Thus, this section requires 
that the offense giving rise to the claim must be reported to a law 
enforcement officer within seventy-two hours after its occurrence unless 
the Board finds the failure to do so to be justified by good cause. The 
second requirement is that the claim be filed within one year after 
the offense occurred. It is necessary to set such a time limit in order 
to avoid stale claims. This time limitation may, of course, also be 
waived jf the Board finds the failure to comply to be justified by good 
t'.5I.l1l'lA. The third prerequisite requires the Boal'd to find that the offense 
giving rise to the claim was the proximate' cause for the pecuniary 
loss claimed and, in order to discourage frivolous claims and to avoid 
multiple small claims, a claim for less than $100 or a week's earnings 
or support, whichever is less, is not permitte~l .. S. 300 in the 93d Con
gress included a fourth prerequisite that bam."d a payment unless the 
claimant could show financial stress from the pecuniary losses caused 
by the offense. Financial stress was defined in terms of undue financial 
strain. The Committee has rejected the concept of financial stress as 
a prerequisite to the payment of a claim. The essence of the system 
established by this subchapter is compensation for losses incurred. The 
introduction of the concept of financial stress being caused to the vic
tim moves the central question from the issue of compensation to one 
more akin to welfare considerations and is fundamentally unfair to 
the victim. In addition, a requirement of establishing financial stress 
as a threshold question in every case will unnecessarily complicate the 
recovery procedure. It should be noted that a recent model act drafted 
by the Commissioners on Uniform State Laws also rejects financial 
stress as a prerequisite to recovery.s 

Section 4113 (b) limits awards for compensation for pecuniary loss 
to a maximum of $50,000 for each incident involving an offense 
against a victim giving rise to a claim. Thus, if several depend
ents were claiming losses for the death of a single ,rjctim, the total 
amount of compensation for the aggregate claimR could not exceed $50,-
000. The total amount ordered to be paid under claims made for the 
same victim of an offense would not necessarily be equal since the 
Board would have to consider the actual pecuniary loss of each 
claimant and split the award accordingly. Of course, if a person were 
the victim of more than one offense, he would be entitled to file a claim 
for each of them. 

Two subsections set forth in section 4113 delineate the lack of per
sonal culpability and the cooperation with law enforcement authori
ties necessary to recover an award under this subchapter. Subsection 
(c) permits the Board to reduce the amount or deny compensation 
where the victim or claimant shared responsibility for the offense. 
Subsection (d) authorizes the Board to reduce. deny, or withc1raw an 
award because of the victim's or claimant's failure to cooperate sub
stantially with law enforcement agencies. 

8 See Rothstein, How the Uniform Grime Victim8 Reparation8 Act Work8, 60 A.B.A.J. 
1531 (1974). 
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Section 4113 (e) (1) provides that damages recovered from sources 
other than a claim under this subchapter , .... ill be considered to 
first, offset losses that do not qualify as pecuniary losses, unless the 
damages clearly compensate for pecuniary losses, and then second. 
to offset pecuniary losses. For example, if the victim of an offense 
Tecovered from an insurance claim for the personal injury and 
the payment included funds for J?ain and suffering (not included in 
the definition of "pecuniary loss" ill section 4115), the J?ayment would 
be offset against the loss for pain and suffering before It would be off
set against the losses covered within the definition of "pecuniary loss." 
If damages are paid to the claimant from a source other than the 

Victim Oompensation Fund after the claimant has received pay
ment under this subchapter, he will be ordered under section 4113 
(e) (2) to reimburse ths Fund in the amount which would have been 
offset against his compensation from the Fund if he had received the 
damage payment before being compensated from the Fund. 

SECTION 4114. SUBROGATION 

Section 4114 permits the Attorney General, to the extent practicable, 
to institute a suit against an offender cOllvicted of an offense giving rise 
to the claim under this subchapter to recover the compensation paid 
under this subchapter. A recovery by the Attorney General pursuant 
to this section does not affect the obligation of the defendant to pay a 
fine for the offense giving rise to the claim for compensation. On the 
other hand, by implication the defendant would not be liable under this 
section if he has already made restitution to the victim. A suit is per
mitted even if the offender is convicted under State or local law of the 
act for which Federal jurisdiction existed under chapter 16 but which 
was not exercised because of the frequently used practic~ of deferrin,g 
to State and local prosecutions even though an act may ill fact constI
tute a Federal offense. In the event that the defendant has been con
victed in a Federal court of an offense giving rise to a compensation 
claim under this subchapter, he will be estopped from denying the 
essential allegations of the offense in a subsequent civil proceeding 
under section 4114. A suit under this subchapter must be brought with
in three years of the entry of an order for payment of compensation. 

SECTION 4115. DEFINITIONS FOR SUBCHAPrER B 

This section contains four definitions for this subchapter. Section 
4115 (a) defines "dependent" to include a spouse, a posthumous child, 
or a dependent as defined in section 152 of the Internal Revenue Code 
of 1954.9 which is the section describing dependents for purposes of 
Federal income taxes. 

Section 4115 (b) defines "pecuniary loss" in the case of personal 
injury as consisting of medical and related expenses, including psy
chiatric care, and non-medical care and treatment rendered pursuant 
to a recognized method of healing, expenses reasonably incurred for 
physical and occupational therapy and rehabilitation, and actual loss 
of past earnings and anticipated loss of futur~ earnings at a rate not 

026 U.s.C. 152. 

51-508 0 - 80 - 76 



Section 4115. 1190 

to exceed $150 per week. "Pecuniary loss" in the case of death from the 
offense is defined to consist of reasonable funeral and burial expenses 
and loss of support to a surviving dependent at a rate not to exceed a 
total of $150 per week for all dependents. These limitations are, of 
course, further subject to the provisions of section 4112 (d) that the 
payment for anticipated earnings or support is only available if the 
loss continues for a period longer than ninety days and that payments 
may not be continued for a period longer than ten years. The payments 
are further limited to the restriction of $50,000, contained in section 
4113 (b), on the total amount which may be paid on account of a single 
offense against a single victim. 

"Personal injury" is defined in section 4115 (c) to include bodily 
injury, pregnancy, mental distress, and nervous shock. 

Finally, section 4115 (d) defines the term "offense described in chap
ter 16" in a restrictive way to exclude offenses where it is possible to 
assert Federal jurisdiction but where that connection is based on broad 
jurisaictional concepts and where actual jurisdiction has not been 
asserted by the Federal government. Thus, even if Federal jurisdiction 
could be asserted because the offense affects, delays, or obstructs inter
state' or foreign commerce or the movement of an article or commodity 
in interstate or foreign commerce, or where the offense occurs in the 
course of another offense for which Federal jurisdiction would exist 
for one of these reasons, no claim will be permitted unless a Federal 
indictment or information charging such an offense has been filed in a 
court of the United States. The Committee believes this limitation is 
necessary in due regard for proper Federal and State relations and to 
avoid a broad construction of Federal jurisdiction based solely on 
claims made by victims of crime. 



TITLE II-AMENDMENTS TO THE FEDERAL RULES OF 
CRIMINAI. PROCEDURE THE FEDERAL RULES OF 
EVIDENCE 

FEDERAL RULES OF CRIMINAL PROCEDURE FOR THE UNITED STA~~ES 
DISTRICT COURTS 

INTRODUCTION 

This title of the reported bill contains a substantial number of 
amendments to the Feueral Rules of Criminal Procedure. These rules. 
the bulk of which have been promulgated by the Supreme Court, set 
forth the basic procedures to be follo:wed by the Federal courts in the 
trial of a criminal case. Their importance to the Federal court system 
and to its operation in an effective and efficient manner is seU-evident. 

Several new l~ules have been added and several others have been 
amended substantively, although the majority of the existing Rules 
have been retained.1 Tne Committee reaffirms confidence in the existing 
method for promulgation of these Rules through the Supreme Court 
and the Committees of the J udiclltl Conference. The work of these 
Committees is invaluable, and the Committee expects that they will 
continue to carefully scrutinize, modify, and modernize the Rules in 
the years to come. 

The Committee has used as its working text the latest version of the 
:l!'ederal Rules of Criminal Procedure as amended by Public Law 95-'78, 
effective October 1, 19'77, which modified the Supreme Court's pro
posed amendments to the Rules that were transmitted to the Congress 
on April 26, 19'76. 

It is not intended that any of the amendments to the Federal Rules 
of Criminal Procedure contained in this recodificatjon should in any 
way preempt the rule-making procedures of the Committee on Rules 
of Practice and Procedure of the .J udicial Conference of the United 
States or its Advisory Committee on Criminal Rules. The Advisory 
Committee, which consists of representatives of the defense bar, judges, 
and legal scholars, is vested with the primary responsibility for initiat
ing revisions in and amendments of rules of criminal procedure in 
response to new developments in statutory and case law. The con
sidered proposals of the Advisory Committee are then sent to the 
Committee on Practice and Procedure of the Judicial Conference, 
which in turn circulates such proposals to t'he legal and judicial com
munities of the nation for comment. Rule change proposals found 
acceptable then go to the Judicial Conference and ultimately to the 
Supreme Court of the United States and to the Congress. The delega
tion of rulemakin~ authority to the Federal courts in fact goes back 
almost to the begmning of the Republic. 

1 Rule 27. dealing with proof of an official record. has been repealed because It 1s ade
quately covered in Rule 803(8) and (10) of the Federal Rules of Evidence. No other rules 
have been repealed. 

(1191) 
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Accordingly, it should be recognized that the amendments to the 
Criminal Rules of Procedure contained in this Act are included pri
marily for technical reasons; that is, to ensure that the revision of the 
substantive criminal laws be accompanied where necessary by simul
taneous adjustments in the procedural criminal laws. Such amend
ments are not intended to limit or otherwise interfere with the tradi
tional rule-making function of the Supreme Court or the painstaking 
research by the Judicial Conference through its committees which 
gives rise 'to proposals for amendment or revision. The Committee 
recognizes that there might in fact be subsequent changes through the 
rule-making process of specific rules included in this legislation. 

The decision was ma9.e by the Committee to transfer certain pro
visions of existing law into the Federal Rules of Criminal Procedure 
rather than to retain them as sections of title 18. This choice was dic
tated by consideration of the close relationship between the subject 
matter of these existing provisions and the subject matter of particular 
rules. It was necessary, In addition, to change some of the terminology 
and some of the substance of the present rules to conform them with 
provisions of the revised Code. In a few places, changes in wording, 
punctuation, capitalization, and the like were made SImply for pur
poses of clarification or of stylistic conformity. In only a few instances 
were substantial changes made in the content of the sections moved 
into the rules and in the content of the existing rules. Most of the rules 
(as now in effect) have either not been changed at all or were changed 
only in minor matters of form. 

Chan§!ed only in very insubstantial ways are Rules 1, 20, 24, 43, 46, 
50, and 53. The changes in these rules are generally in conforming 
citations to the revised title 18 and in the use of commonly defined 
terms. 

One other change of overall significance has been made. The general 
definitions for the Code as set forth in section 111 have been made ap
plicable to the Federal Rules of Criminal Procedure. The Committee 
has made these definitions applicable to the rules purely to achieve 
greater unity and conformity.2 Rule 54 still retains specific definitions 
applicable to the rules only. 

The additions of the provisions of existing law and the other 
substantial changes that have been made to the Federal Rules of Crim
inal Procedure will be discussed below in the numerical order of the 
rules. 

RULE 4. ARREST WARRANT OR SUMMONS UPON COMPLAINT 

The only change to Rule 4 is the elimination of the arrest warrant 
procedure as applied to the offense of posseEsion of thirty grams or 
less of marihuana. This conforms the rule with the requirement in 
18 U.S.C. 1813 (c) that a summons be used in such cases. 

RULE 5. INITIAL APPEARANCE BEFORE THE MAGISTRATE 

The principal change made in Rule 5 is an addition at tIle end of 
the rule of a provision stating that if a defendant is entitled to but 
is not accorded a preliminary hearing within the time prescribed (in
cluding any authorized extensions of time), he is to be discharged 

• See the definitions of "BubdiviRion", "paragraph", and "subparagraph" in section 111. 
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from custody or from the requirement of bail or other condition of 
release, without prejudice to the institution of fmther criminal pro
ceedings against him upon the charge for which he was arrested. This 
simply brings into Rule 5, as an addition to subdivision (c) thereof, 
the provisions now found in 18 U.S.C. 3060(d). 

Two other changes were made, both of a minor nature. Citation to 
18 U.S.C. 3041 was deleted from subdivision (a) of the rule, and, while 
not replaced, the same matter is now treated essentially as before in 
section 3803 of the Code. Also, the citation to 18 U.S.C. 3401 was re
placed in subdivision (b) of the rule by citation to section 3302 of 
the Code. 

RULE 6. THE GRAND JURy 

This Rule has been given a substantive addition that, while having 
no exact counterpart in existing law, is warranted upon a parity of the 
reasoning underlying relatively recent legislation. 

It has long been established under subdivision (g) of Rule 6 that a 
grand jury may not serve mOl'e than eighteen months after its members 
ha ve been sworn. No exceptions are made. This rule, however, bars 
the extension of regular grand juries only; different provisions were 
made for special grand juries. Under title I of the Organized Crime 
Control Act of 1970,3 special grand juries may be extended beyond 
their basic terInS of eighteen months if their business has not been 
completed.4 To allow for special grand juries to be extended to com
plete the public business, while barring any exterision of regular grand 
juries, whatever the circumstances, is an anomaly. An inflexible rule 
for regular grand juries could mean either the wastage of a signifi
cant amount of work or the prompting of precipitous action by the 
jurors to bring their work to fruition before the expiration date.5 

Neither situation is tolemble. Some clifference or approach is justified, 
however, by differences between special and regular grand juries, and 
the Committee also intends that the extension of regular grand juries 
beyond eighteen months is to be the exception and not the norm. 

For the foregoing reasons, Hule 6(g) has been changed so that the 
court may extend the service of a regular grand jury for a period of 
six months or less, beyond the initial eighteen month period, upon a 
finding that such an extension is in the public interest. The Committee 
intends thereby to allow a regular grand jury sufficient extra time to 
wind up an investigation when such extension becomes necessary for 
such reasons as the unusual nature or the case, unforeseen develop
ments, or even a lack of foresight about the time required for an 
investigation. An extension may be ordered, however, only if the 
district court finds that an extension of time would be in the public 
interest. . 

RULE 6.1. THE SPECIAL GRAND JURY 

This is n new rule, the content of which is clerived from title I of the 
Organized Crime Control of 1970.6 A few changes of substance have 

3 18 u.s.c. 333"1-3a:l4. 
'The provls\ons of 18 U.S.C. 3331-3334 have been moved to Rule 6.1. 
o In a recent case upholding the dismissal of an Indictment returned nine days after the 

I'"plrntlon of thl' lR mnllth I"'rlorl hilt .1I1ritl<: nil nttrmlltl'f1 pllI'·II"lnll. Ihp S,·con.1 Circuit 
notl'lI thnt unrll'r the cllrrent Inllp"lhl" rulp. "It mny well hI' thnt crlmlnnlllroceedlngs which 
would be Ion the puhllc Interp.~t will hI' fru~trntl'd anll tlInt those who mleht be fOllnd guilty 
will esrnpe trlnl Rnd {'OI.vlctlon." United Btntu v. Fein, 504 F.2d 1170 (2d elr. 1974). 

"18 U.S.C. 3331-3334. See S. Rept. 91-617, 91st Cong., 1st Sess. (1969); H. Rept. 
No. 91-1549. 91st Cong., 2d Sess. (1970). 
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been made in existing law, but, in the main, existing provisions have 
simply been rewritten in the style employed by the Code and the 
rules. 

Subdivision (n) of the rule concerns the summoning of special 
grand juries, which may occur automatically or at the instance of the 
executive branch of government. The subdivision provides that in a 
judicial district (1) having more than four million inhabitllnts, or 
(2) concerning which the Attorney General, the Deputy Attorney 
General, or any designated Assistant Attorney General, certifies in 
writing to the chief judge that in his judgment a special grand jury is 
necessary because of criminal activity in the district, the court is to 
order a special grand jury summoned at least once every eighteen 
months unless another special grand jury is then serving. If the court 
at any time determines that the volume of business of the special grand 
jury exceeds its capacity to discharge jts obligations, the court may 
order an additional specIal grand jury to be impaneled in that district. 

These provisions are taken from 18 U.S.C. 3331(a) and 3332(b), 
without substantive change. 

Subdivision (b) of the rule concerns the term of spedal grand 
juries. It provides that a special grand jury is to serve for a term 
of eighteen lIlonths unless, upon a determination of the special grand 
jury by majority vote tlmt its business has been completed, an order 
for its discharge is entered earlier by the court. If, at the end of the 
term, or any extension thereof, the court determines that the business 
of the special grand jury has not been completed, the court is per
mitted to enter an order extending the term for an additional period 
of six months. If a court fails to extend the term or a special grand 
jury, or enters an order for its discharge before the special grand jury 
determines that it has completed its business, the special grand jury 
may, upon the affirmative vote of a majority of its members. apply to 
the chief judge of the judicial circuit within which the court is located 
for an order continuing the term. Upon making of such an applica
tion, the term is to continue until entry of an appropriate order by the 
chief judge of the circuit. No term of a special grand jury, however 
extended, is allowed to e,xceed a total of thirty-six months, except as 
provided in subdivision (f) (1) which permits certain extensions for 
the purpose of making a report. 

Subdivision (c) of the rule concerns the jury~s investigation and 
provides that a special grand jury is to inquire' into offenses against 
the criminal laws of the United StatE's alleged to have been committed 
within the district. Such alleged offenses may be brought to the atten
tion of the special grand jury by the court or by an attorney for the 
government. An attorney for the government, upon receipt of informa
tion concerning an alleged offense from a person requesting that the 
information be transmitted to the special grand jury, is to inform the 
grand jury of the alleged offense and or the identity or such person, 
and is to make a recommendation on the matter to the special grand 
jury. This subdivision is simply a rewriting or 18 U.S.C. 3332(a). 

Subdivision (d) of this rule governs the distinctive matter or special 
grand jury reports. It provides that a special grand jury may, upon 
the completion of its term or any extension thereof, and wit.h the 
concurrence or a majority of its members, submit to the court a report 
which: (1) concerns noncriminal misconduct, malfeasance, or mis-
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feasance in office by a Federal, State, or local public servant, and 
recomml'nding f!'moval of, or disciplinary action against, such public 
servant; (2) states that after investigation of a Federal, State, or local 
public sel'vant it finus no misconduct, malfeasance, or misfeasance in 
office by him, and that such pub1ic servant has requested the submis
sion of the report; (3) concerns organized crime conditions in the judi
cial district; or (4) proposes, upon the basis of stated findings, 
recommendations for legislative, executive, or administrative action in 
the public interest. These provisions are derived from 18 U.S.C. 3333 
(a); however, two substantive additions have been made and one 
provision has been expanded significantly. 

Present law 7 authorizes a special grand jury, under certain cir
cumstances, to submit a report recommending the removal or disciplin
ing of an appointed public official in respect to the conduct of his 
office. However, no matter how strongly a jury may feel that its in
vestigation hal) shown the community to be disquieted by false or mis
leading information or that its own inquiry may have given rise to 
distorted impressions, the jury is not permitted to submit any kind 
of noncritical report. Rule 6.1 (d) (2) corrects this situation. It will 
allow a jury to submit a report that it has found no misconduct, mal
feasance, or misfeasance by an individual in public office, providing 
only that the individual request submission of such a report. Present 
law has recognized the potential value of special ,grand jury reports 
in directing public attention to failures and misconduct in public 
office, and it is simply a corollary to recognize the potential value of 
reports exonerating officials who have come under a shadow of public 
charges or criticism. 

Another new provision in this rule, subdivision (d) (4), authorizes 
special grand jury reports recommending legislative, administrative, 
or executive action ,in the public interest. In justifying title I of the 
Organized Crime Control Act of 1970, an analogy was drawn between 
the reporting functions of a special grand jury and the judicial func
tion performed at times of pointing out statutory defects (and defects 
in administration) and suggesting appropriate changes. It was re
marked that the success of government depends very largely upon the 
interaction and cooperation of the arms of the government.8 The 
special grand juries have much to contribute in this regard. Under the 
expanded provisions of Rule S.l(d) (4), which allow for a kind of 
dialogue between the public (the special grand jurors) and the legis
lative and executive branches of government, a fuller benefit can be 
derived from the institution of special grand juries. The responsive
ness of government to public wishes can thus be facilitated througb 
the functioning of special grand juries. 

Subdivision (d) (1) of this rule expands the present provision for 
reports about noncriminal misconduct, misfeasance, or malfeasance 
in public office. At present such reports must relate to "organized crim
inal activity by an appointed public officer or employee." 9 Although 
"organized criminal activity" is a relatively broad concept and may be 
the matter oIprime interest to the special grand jury, no justification 
is seen for limiting reports to situations involving such activity. 

718 u.s.c. aRIIR. 
8 Spe S. Rppt. No. 91-617, 91st Cong.,lst Sess., p. 50 (1969). 
·18 U.S.C. 3333 (a). 
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Furthermore, the requirement that reports concern appointive public 
offices only is too narrow. With such a restriction considerable dan~er 
attaches that a grand jury report may distolt the situation prevailmg' 
in a community, particularly misleading those who are not alert to 
the limitation upon the jury. It is also simply inequitable for a grand 
jury report to urge disciplinary action against one public employee 
without so much as a mention of the culpa61lity or role of other officIals 
who may be involved. Accordingly, there is no requirement retained 
in this rule that a report on noncriminal misconduct, malfeasance, or 
misfeasance in office be based upon any underlying "organized criminal 
activity" nor that the public official involved has been appointed as 
opposed to being elected. . 

Also, under the existing provision aut.horizing special grand jury 
reports about noncrjmillal misconduct, malfeasance, or misfeasance in 
office, the term "public officer or employee" is defined to mean an officer 
or employee of the United States, any State, the District of Columbia, 
the Commonwealth of Puerto Rico, any territory or possession of the 
United States, or any political subdivisIOn, or any department, agency, 
or instrumentality thereof.Io This rule uses the different operative 
. term, "public servant." "Public servant" is defined in section 111 of the 
Code to mean an officer, employee, adviser, consultant, juror, or other 
person authorized to act for or on behalf of a government or serving 
a. government, and includes a person who has been elected, nominated, 
or appointed to be a public servant. This definition is somewhat 
broader than that in 18 U.S.C. 3333 (f) and it is somewhat clearer in 
that more concrete terms have been used. 

The submission by a special grand jury of any report made pursuant 
to subdivision (d) of this rule looks toward the acceptance of the report 
by the cOUlt as provided in subdivision (e) of the rule. Subdivision 
(e) requires that, upon the receipt of a report submitted under sub
division (d), the court is to examme the report and the minutes of the 
special grand jury and, except as otherwise provided in subdivisions 
(£) and (g), is to issue an order accepting and filing the report as a 
public record if it is satisfied that: (1) the report complies with the 
provisions of subdivision (d); (2) the report is based upon facts re:
vealed in the course of an investigation authorized by subdivision (c) 
and is supported by a preponderance of the evidence; (3) to the extent 
that the report is submItted under subdivision (d) (1), each person 
named in the report, and a reasonable number of witnesses in his behalf 
who were designated by him to the foreman of the special grand jnry, 
were afforded an opportunity to testify prior to the filing of the report; 
and (4) to the extent that the report is submitted under subdivision 
(d) (3) or (d) (4), the report is not critical of an identified person. 
'I'hese provisions carry out unchanged the provisions of 18 U.S.O. 
3333(b). 

Subdivision (f) of the rule prescribes the procedures to be followed 
after the submission of a report critical of a public servant. The sub
division provides tha,t if the court to which a report is submitted under 
subdivision (d) (1) is not satisfied that the report complies with the 
provisions of subdivision (e), the court mtty return the report to the 
special grand jury and direct that additional testimony be taken. The 

10 18 u.s.c. 3333et). 
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term of a special grand jury may be extended by the court beyond 
thirty-six mOllths in order that such additional testimony may be taken 
and the prQvisioIls of subdivision (e) met. Upon the taking of addi
tional testimony, the speda! grand jury is permitted to resubmit the 
report, 01' a modified version of the report, to the court. Subdivision 
(f) (1) is a reenactment of 18 U.S.C. 33::\3(e). The added provisions 
for modification of the report after the taking of additional testimony 
is deemed implicit in existing law but is spelled out here to avoid any 
argument that the authority to modify a report does not exist. 

~ubdivision (f) (2) provides that a report submitted under sub
division (d) (1), and the order accepting the report is, to be sealed by 
the court and is not to be filed as a public record, produced under 
subpoena, 01' otherwise made public: (1) until at least thirty-one days 
after a copy of the order and report are served upon each public servant 
named in the report, and llltil an answer has been filed 01' the time for 
filing an answer has expired; or (2) if an appeal is taken, until all 
rights of review of the public servant named in the report have expired 
or terminated in an order accepting the report. In any event, no ordar 
accepting a report submitted under subdi VIsion (d) (1) is to be entered 
until thirty days after the delivery of the report to the public servant 
or government agency under subdivision (f) (4). The court is author
ized to issue such orders as it deems appropriate to prevent unauthor
ized publication of the report. These provisions essentially rewrite 
18 U.S.C. 3333 (c) (1). The last sentence of section 3333(c) (1), to the 
effect that unauthorized publication of the report may be punished as 
a contempt j has been deleted as unnecessary, the substantive law of 
contempt being controlling.ll 

Subdivision (f) (3) allows for the answering of a report by the 
publ ic servant. A public servant who is named in a report is authorized 
to file with the clerk of the court a verified answer to the report not 
later than twenty days after service of the order and report upon him. 
Upon a showing of good cause, the court is permitted to grant the 
public servant an extension of time within which to file a verified 
answer and may also authorize a limited publication of the report 
as is necessary for him to prepare an answer. The answer is required 
to plainly and concisely state the facts and law constituting the public 
servant's defense to the charges in the report. Except for those parts 
that the court determines to have been inserted scandalously, preju
diciously, 01' unnecessarily, the answer is to become an appendix to the 
report. This continues the provisions of 18 U.S.C. 3333(c) (2). 

Subdivision (f) (4) of Rule 6.1 requires that, upon the expiration 
of the times set forth in subdivision (f) (2) (A) and (B), the attorney 
for the government is to deliver a copy of the report, with any ap
pendix, to the public servant or government agency having jurisdlC
tion, responsibility, or authority over each public servant named in the 
report. This continues the provision of 18 U.S.C. 3333 (c) (3). 

Rllhdivision (g) provides that, if thl' C'ourt nnds that the filing as a 
public record of a report submitt~d under subdivision (d) may prej
udice fair consi-1eration of a pending criminal matter, the report is 
to be sealed by the court and is not to be Aled as a public record, 
produced under subpoena, or otherwise made public during the pend
encyof the criminal matter, except upon order of the court. This con
tinues the provision of 18 U.S.C. 3333 (d). 

n See Subchapter D of chapter 13 (Contempt Olfenses). 
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Rule 7. 

Subdivision (h) provides that the provisions of the Federal Rules 
of Criminal Procedure applicable to regular grand juries are also to 
apply to special grand juries to the extent that, they are not inconsist
ent with Rule 6.1. This subdivision simply reenacts tlle provisions of 
HI U .::).C. 131304. 

RULE 7. THE INDICTMENT AND THE INFORMATION 

A provision has been added to Rule 7 requiring that the indictment 
or information allege the grade of the offense charged 12 and contain 
a citation, when Federal Jurisdiction over the offense charged exists 
only under specified circums~ances, notifying the defendant of the 
particular jurisdictional prov.1sion alleged to be applicable. The latter 
simply extends the existing requirement that the provisions of law 
upon which the charges are based be cited in the indictment or in
formation.13 The rule also codifies the doctrine that the indictment 
need not negate the existence of a defense.14 

The Criminal Code bill in the 95th Congress also amended Rule 
7 ( c) (2) so that it would require that the indictment or information 
allege the extent of interest or property subject to forfeiture only 
when "an offense charged may result in a forfei.ture as a part of the 
sentence." This was intended to clarify the meaning of this Rule, 
which was added in 1972 to provide procedural implementation of 
the then recently enacted criminal forfeiture provisions of the Orga
nized Crime Control Act of 1970 and the Comprehensive Drug Abuse 
Prevention and Control Act of 1970.15 These provisions reestablished 
a limited common law criminal forfeiture resulting automatically 
upon conviction of the underlying offense, and necessitated the ad
dItion of subdivision (c) (2) since at common law the defendant 
in a criminal forfeiture proceedIng was entitled to notice, trial, and a 
special jury finding on the factual issues surrounding the declaration 
of forfeiture. Subdivision (c) (2) was not intended, however, to apply 
to forfeiture proceedings under (for example) 18 U.S.C. 43, 44, 544, 
545, 548, 550, 844, 924, 963-967, 969, 1082, 1165, 1465, 1762, 1955, 
2274, or 2513, carried forward in this bill in section 4001, or any other 

,. For example, in a theft prosecution if a Class D felony offense is charged predicate!! 
upon the fact that the property stolen was a firearm, such facts would bave to be alleged 
in the Indictment. See Umted States v. Moore, 540 F.2d 1088 (D.C. Clr. 1976) ; cf. Rule 
25.lla) (4). The allegation could be phrased simply in the words of the statutory provision 
grading the offense, and could be In tbe alternative. For example It would be sufficient to 
allege theft "of a destructive device having a value In excess of $100.000. a Class C felony." 
If tbe proof established the truth of that entire allegation, or of the phrase concerning value, 
the offense would be a Class C felony. If it establlsbed that tbe property stolen eitber was 
a "destructive device," or bad a value between $500 and $100,000, the offense would be a 
Class D felony. If, however, it establlsbed only that the property had a value between $100 
and $500, the offense would be a Class A misdemeanor, since that value is less than the 
value alleged and Included therein. Likewise, in a criminal trespass case, an aIJegatlon 
that the defendant entered "a building, which was a dwelling, and as to which notice pro
hibiting trespass was posted In a manner reasonable likely to come to the attpntion of 
Intruders" permits conviction for a Class A misdemeanor If the first allegation Is proven 
alone or along with one or more of the other alll'gations, Class B If only the second, or 
second and third, allegations are proven, Class C if only tbe third allegation Is proven, and 
infraction If non(> of those allegations is proven. 

13 The Committee intends to perpetuate the doctrine that a miscitatlon of the controlling 
statute Is not nec(>ssarlly a ground for fllsmisslng the charge or overturning a conviction. 
See. e.g., Uniterl States v. Kahn, 472 F.2d 272. 283-284 (2d Cir.), anel Cflses clte<1 therein, 
C'ert. (l~nied, 411 U.S. 982 (1973); United States v. Gudger, 472 F.2d 566, 568 (5th 
Cir.1972). 

"See Hookenberry v. United States, 422 F.2d 171, 173 (9th Clr. 1970), and cases cited 
therpin. 

1-518 U.S.C. 1963; 21 U.S.C. 848. These statutes are carried forward In section 2004 of 
tp!! bill, as reported. 
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provision under which a separate in rem proceeding (which itself 
affords the necessary notice and opportunity to defend) is necessary 
before the property in question is forfeited. Some confusion in this 
regard has resulted from the present wordine; of subdivision (c) (2) .16 

This amendment is no longer needed since a sImilar proposal submitted 
to the Congress by the Supreme Cour.t on April 30, 1979, went into 
effect on August 1, 1979,17 

RULE 8. JOINDER OF OFFENSES AND DEFENDANTS 

Subdivision (a) of this rule on joinder of offenses has been made 
applicable to charges of infractions, as well as to churges of felonies or 
misdellleanors. This change in existing law is silllply to accommodate 
the new category of offenses denominated as "infractions." 

RULE o. WARRANT OR SUMMONS UPON INDIOTMENT OR INFORMATION 

Subdivision (a) of Rule 9 is amended so as to eliminate the arrest 
warrant procedure as applied to the offense of possession of thirty 
grams or less of marihuana. This conforms Rule 9 to the requirement 
in 18 U.S.C. 1813.(c) that a summons be used in such cases. 

The provisions of 'present Rule 9 (c) (1») concerning service of sum
mons upon corporatIOns, are too narrow since other business associa
tions besides corporations are prosecuta.ble as legal entities, both under 
existing law and under the revised title 18.18 Thus the more commonly 
used word in the Code "organization" is sub::ltituted for the word 
"corpol'ation.'· Also, where Rule {) (c) (1) now reads in terllls of deliver
ing a copy of a summons to a corporate "officel' or to a managing or 
general agent," this subdi vision has been made to read in terms simply 
of deliverrng a copy of the summons to "an agent of the organization." 
"Agent" is then defined in section 111 in terms broad enough to com
prehend the specifies used in present Rule 9(c) (1), and, rn fact, in 
somewhat broader terms; but it is also specifically provided that, 
when used in connection with service of process, "agent" is not to 
include a person who is merely a servant or employee and is not also 
covered by that part of the definition of an "agent" which precedes 
clause (b) ofthat definition. 

RULE 11. PLEAS 

Three minor changes are made to Rule 11. First, in subdivision 
(a) the term "organization", as defined in section 111, is used in lieu 
of the current term "corporation". Second, Rule l1(e) (1) (A) is 
amended to acknowledge that plea bargaining may include an agree
ment to refrain from bringing or seeking charges. Third, the term 

'" See United States v. Han, 521 F.2d 406 (9tH Cir. 1975), holding (Incorrectly Iv. the 
Committee s vlpw) that an indictment under 18 U.S.C. 545 was defective for not setting 
forth the extent of smUggled merchnncli"~ subject to forfeiture. . 

17 See the communication from the Chief ,TustIce of the. United States transmitting to 
the Congress, among other things, an amendment to Rule 7(c) (2), H. Doc. 96-112, 96th 
Con((., 1st Sess., pp. 17-18, 72-73 (1979). Unlike a numher of the proposed amendments 
to the CrimInal Rules, the effective date of this change in Rule 7(c) (2) was not delayed. 
See Public Law 9H2, July 31, 1979. . 

18 "0rganization" is included within the definition of "person" which Is defined in sec
tion 111. 
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"crime" is replaced each time it appears in subdivision (e) (6) by the 
. term "offense" which is also defined in section 111. 

RULE 12.2. NOTICE OF DEFENSE BASED UPON MENTAL CONDITION 

Only minor conforming <lhanges a,re made in Rule 12.2. 

RULE 15. DEFOSlTIONB 

Rule 15' is one of the rules changed only in the most minor of 
aspects. It should be pointed out, however, that careful consideration 
was given to the question of whether Rule 15 should be changed to 
incorporate any provision of present 18 U.S.C. 3503.10 The decisIOn was 
to accept the latest version of Rule 15 proposed by the Supreme Court 
through the Judicial Conference, and 18 U.S.C. 3503 has not been 
carried over either in the rules or in the revised title 18 because it 
would be redundant in the face of Rule 15. 

A most persuasive explanation for the latest version of Rule 15 
is found in the Advisory Committee Note. The Note explains the 
changes made to depart ·from former Rule 15 and from 18 U.S.C. 
3503. As emphasized in the Note, the legislative history of 18 U.S.C. 
3503 20 shows that the intent of the Congress was to deal with the 
subject matter of depositions only in their more serious aspects while 
at the same time allowing the Advisory Committee on the Rules to ad
dress other aspects of the s'\lbject and even to adopt a broader ap
proach than was set forth in 18 U.S.C. 3503. The result was a changed 
and broadened Rule 15, the provisions of which seem well justified. 
Therefore, the special and more limited provisions of 18 U.S.C. 3503 
are not perpetuated in the Code. Rule 15 is left to stand as the com
prehensIve provision on the taking and use of depositions in Feder31 
criminal cases. 

Rule 15 is also extensive enough in its scope to cover the existing 
provisions of 18 U.S.C. 3491-3494 dealing with the authentication of 
foreign documents and business records. The present statutes are 
antiquated and awkward.21 The Committee intends that the phrase 
"whenever due to exceptional circumstances of the case it is in the 
interest of justice" be interpreted to cover the taking of the deposition 
of a foreign national who IS in a foreign Country and thus not subject 
to the process of an American Federal court. 

RULE 16. DISCOVERT AllD INSPECTION 

Minor changes have been made in Rule 16. The word "organiza
tion" has been used in subdivision (a) (1) (A) in lieu of "corporation, 
partnership, association, or labor union," since the present language 
may be insufficient to cover all the types of businesses and other enti
ties that are prosecutable as criminal defendants, and since "organiza
tion" has been given a comprehensive meaning in section 111 of the 
Code. In addition, in the same subparagraph the Code defined term 
"agent" has been substituted for ."officer or employee". A change has 

:Ill Sen generally, as to this statute, United StateR v. King, 552 F,2d 833 (9th Cir. 1976) . 
.. Title VI (If the Organized Crime Control Ac.t of 1970. 84 Stat. 934. 
:n They date from 1936 wi.~n they were enacterl as title II of the Federal Bu~lness Records 

Aet, .9 Stat. H6ll. 
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also been made in subdivision (a) (2). The present provision has been 
rewritten to make it clear that witness statements are not subject to 
pretrial discovery but are obta,inable by defendants only pursuant to 
the provisions of Rule 26.1. This is essentially the equivalent of a pro
vision of present 18 U.S.C. 3500 which is moved into the rules as Rule 
26.1. In addition, the Committee notes its strong disagreement with 
the panel of the Second Circuit in United States v. Ownnone 22 hold
ing that, even after vigorous consideration and rejection by the 
Congress in 1975 of pretrial disclosure of government witnesses, a 
district court has "inherent" power to order the pretrial disclosure 
of government witnesses. The Committee has re-examined this issue 
and reiterates what Senator McClellan, as manager of the bill, made 
clear at the time, that Rule 16 governs discovery and inspection for 
criminal trials and that, apart from this rule or other statutory au
thority, the power of a Federal court to order the disclosure of 
government witnesses is limited to that required by the constitutional 
rights of defendants pretrial. 23 • 

A new subdivision (f) has been added incorporating, virtually 
verbatim, the. special provisions of 18 U.S.C. 3432 with respect to the 
supplying to a defendant in 'a capital case of a pretrial list of jurors 
and witnesses and a copy of ,the indiotment. 

RULE 17. SUBPOENA 

Subdivision (d) of this rule is new and has been inserted in order 
to carry over the provision in 18 U.S.C. 3500(0.), prohibiting the sub
poenaing of statements and reports within the purview of 18 U.S.C. 
a500 (now Rule 26.1). The new subdivision corresponds with subdi
vision (a) (2) of Rule 16 on pretrial discovery. 

RULE 20. TRANSFER FROM THE DISTRIC'l' FOR PLEA OR SENTENOE 

Rule 20 is retained without significant change, except for the addi
tion of a sentence making clear that, in accordance with the COIh
mittee's understanding and present practices, its provisions are ap-
plicable to a charge under the District of ColumbIa Code. . 

RULE 25.1. BURDENS OF PROOF 

This rule, as a codified statement of the law, is entirely new both to 
current title 18 and the current Federal Rules of Criminal Procedure. 
As such it will be discussed in more detail than are the other rules 
which largely reflect changes in style or a movement from statutes to 
rule. 

The purpose of Rule 25.1 is to codify and clarfiy the various burdens 
that are assumed at the trial of a criminal matter. The literature of 
the law is replete with synonyms for these various burdens and so, for 
purposes of wliformity, the following phrases shall be used by the 
Committee. "Burden of coming forward" will be used to describe the 
burden placed on a party to put a subject in issue. "Burden of persua-

22 528 F.2d 296 (2d elr. 1975). 
23 Congo Ree., pp. 814300-14301 (dally ed.), July SO, 1971'i. 
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sion" will be used to describe the ultimate burden of convincing the 
trier of fact. "Standard of proof" will be used to describe the degree to 
which the party carrying the burden of persuasion must convince the 
trier of fact. 
1. Proof of Offense8 

A. OU1'1'ent Federal Law 
Current Federal law is simple, direct, and constitutional in dimen

sion. The prosecution has the burden of persuasion as to each element 
of the offense and it must carry that burden by proof beyond a reason
able doubt.24 

The elements of the offense include every material and necessary 
fact upon which a conviction deEends. 25 However, the separate bits of 
evidence which may be part of the proof of an element are not them
selves the element and need not be established "beyond a reasonable 
doubt." 26 

.While exceptions to statutory coverage would appear to be in the na
ture of defenses, it is usually the case that where such exceptions are 
found within the enacting clause of a criminal statute the burden is on 
the prosecution to prove that the defendant did not fall within the 
exception, thus impliedly making such exceptions negative elements of 
the offenseP 

B. Provisions of RuZe ~5.1. 
In subdivision (a) (1) the rule places upon the government the 

burden of persuasion as to each element of the offense and requires that 
such persuasion meet the standard of proof of "beyond a reasonable 
doubt." 28 The subdivision merely restates current la.w. 
fJ. Proof of Defe'Tl~e8 

A. OU1'1'ent FederaZ Law 
Certain types of defenses necessarily are dependent on facts which 

are peculiarly within the knowledge of the defendant. These defenses, 
for example the existence of an alibi, have the effect of negating an 
element of the off~nse and, as such, the burdens of persuasion and 
proof cannot be placed upon the defendant. However, it is permissible 
to place upon the defendant the bUl"den of raising the issue and com
ing forward with some level of evidence in order to establish that the 
matter has been truly placed in issue.29 

The chief question then is what amount of evidence should be re
quired before the defEmdant can be said to have satisfied his burden of 
comin~ forward. The r.ourts have answered in a wide variety of ways. 
The Nmth Circuit has held that evidence that "fairly raises the issue" 
is required; 30 in the Fifth Circuit the standard is "slight evidence ;~' 31 

the First Circuit has adopted a standard of "some evidence but more 
than a mere scintilla." 32 

"In rc Winship, 397 U.S. 358. 361-364 (1970). 
"" State v. Greim, 228 A.2d 792 (vt. 1967). 
'" See Unit.ed States v. Hall, 198 F .2d 726 (2d Cir. 1952) ; Gariepy Y. United States, 189 

F.2d 459 (6th Clr. 1951) ; United States v. Valenti, 13 1 F.2d 362 (2d Cir.). cert. denied. 
319 U.S. 761 (1943) ; Bee nlso Lego v. Twomey, 404 U.S. 477 (1972). 
~ United States v. Vuitch, 402 U.S. 62 (1971) ; but see Morrison v. Oalijornia, 291 U.S. 

82 (1934) ; 21 U.S.C. 885(nJ (l) • 
.. The term "element of the offense" Is defined in section 111 of the Code . 
.. Davis v. United States, 160 U.S. 469 (1895). 
30 Notaro v. United States, 363 F.2d 169 (9th Cir. 1966). 
31 Howard v. Utlited States. 232 F.2r1 274 15th Clr. ] 956). 
ItlKadis v. United States, 373 F.2d 870 (1st Clr. 1967). 
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B. Provisions of Rule ~5.1 
Subdivision (a) (2) of proposed Rule 25.1 treats the subject of 

burdens as to defenses. It should be pointed out initially that the 
term defenses, as used herein, does not refer to those items labeled 
affirmative defenses but only to those separate sections or subsections 
describing an individual defense not otherwise denominated.33 Nor 
does the rule purport to govern the burdens as to bars to prosecution, 
for such matters should properly be raised before trbJ and are gov
erned by the ordinary rules as to burdens in motions.34 

The rule in subdivision (a) (2) places the burden on the defendant 
of coming forward with sufficient evidence to support a reasonable 
belief that the specific defense exists. Defenses generally involve 
what might be termed exceptions to the statutory coverage. The effect 
of subdivision (a) (2) of Rule 25.1 then is to place upon the defendant 
the burden of coming forward and establishing a colorable claim that 
his case fits within the exception. Upon such a showing the exception 
is, for practical purposes, treated as an additional element of the 
offense and the burden is then placed upon the government to estab
lish its non-applicability beyond a reasonable doubt. The trial court's 
task is to view the evidence presented by the defendant and to deter
mine whether a reasonable person would have sufficient evidence before 
him to believe that the defendant fit within the terms of the defense. 
Upon such a determination the burdens of persuasion and proof fall 
upon the government. 
S. Proof of Affirmative Defeme8 

A. Pre8ent Federal Law 
Existing Federal law makes little use of statutory affirmative de

fenses. as The case law, however, indicates that it is constitutionally 
permissible and indeed often desirable for a criminal code to plnce the 
burden of proof in the case of a defense upon the dofendant in circum
stances where the matter to be proved is not merely it denial of guilt, as 
would be the case in an alibi defense,36 but where, for example, it con
stitutes a justificaLion or excuse.37 Of course, the latter are closely akin 
to a confession and avoidance and may require an as.'lumptiv(\ admission 
of guilt as to the basic elements of offense.3s Such an admission of 
guilt is not, however, necessary where the government's evidence estab
lishes the basis for asserting the defense and the defense is raised as 
a motion for acquittal at the close of the government's case.39 

33 See e.g .. section 1327(b) and section 1803(b). 
:u See Underhill's Orintinal Evidence, section 56 (6th ed. 1973). 
""But see, e./!., 26 U.S.C. 7208(4) (C) . 
.. Stump v. Bennett, 398 F.2d 111 (8th Clr.). cert. denied, 393 U.S. 1001 (1968) ; United 

States \'. JIarcus, HiB 10'.2<1 -111; (He! elr. l!HS). Sm'h def"n~e~ as Intoxl~atlon unll insanity 
ma~' also under given fnct situations be said to amount to denials of guilt rnther than 
justification and excuse where they serve to deny the mena rea reqUirement. Then, of 
course. the prosecution hus the burtlen~ of I,ersullsion and "roof tholl/!h not necessarily 
tbnt of coming forward. Spp Oomm'JnlrenltIJ v. R08e. 321 A.2d SBO (Pa. 1974). 

81 See Patterson v, New York, 432 U.S. 197 (1977) ; United States eiD reI. Orosby v. State of 
De/a,ware, 346 F. Supn .. 13. 216 (D. JJel. 1972). 

'" United States v. Shameia, 41M F.2d 629 (6th Cir. ), cert. denied, 409 U.S. 1076 (1972) ; 
United States v. Rogrigues, 433 F.2d 760 (1st Clr. 1970), cert. denied, 401 U.S. 94'3 
(Wi!) : United :,Ilule. \'. Pickle, -12-1 F.2d 5211 (Eth elr. 1!J7U,: United Stutl'S \'. JoIJnston, 
-l2G F.2c1 112 (7th Clr. 1970) : United Statea \'. Rodriguez, 446 F.2d 859 (9th Clr. 19711. 
rprt. rjpnled. -104 V.X. 1021 (1972). But RPe lianslord .... United States, 30aeF.2e! 219 (D.C. 
elr. 19(2) (en banc). 

so Sendeias V. United States, 428 F.2d 1040 (9th Clr.), cert. denied, 400 U.S. 879 (1970) ; 
Sears v. United States, 343 F.2d 139 (5th Clr. 1965). The cases cited here and In the 
preceding footnote are largely entrapment cases. Whether or not entrapment In all 
cases serves as excuse or may In some caRes. because of the emphasis on predisposi
tion. constitute a denial of the mens rea required, the case law dealing with It as a form of 
justification or excuse Is applicable to all such defenses. 
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Although until recently there was some doubt as to the constitut.ion
ality of the use of affirmative defl'nses, the Supreme Court has resolvt'.d 
this question and has sustained the yalidity of shifting the burden of 
proof to the defendant when applied to a factor not includl'd as an 
element of the offense.4o The Court observed that a constitutional rule 
requiring' the prosecution to prove any fact affecting thl' degree of 
criminal culpabHity beyond a reasonable rloubt would leave legisla
tures with an infioxible set of alternatives in clrnfting offenses and 
would be unwise. In a specific reil'rence to S. 1 in the 94th Congress, 
the Court noted, for example: that such an application of due proceRS 
might "discourage Congress from enacting pending legislation to 
change the felony-murder rule by permitting the accused to prove by 
a preponderance of the evidence the affirmative defense tIl at the homi
cide committed was neither a necessa,ry nor a reasonable foreseeable 
consequence of the underlying felony." 41 

B. ProvUiions of RuZe ~5.1 
The rule in subdivision (a) (3) does little more than state that the 

defendant has the burden of persuasion as to affirmative defenses and 
must meet that burden by a preponderance of the evidence. This is a 
less exacting standard than that which has been held to be permissible.42 

The chief question raised by the subdivision is what constitutes an 
nffirmative defense. The question is not designed for ready answer for. 
in lar~e part, the nature of the defense rests not on its bein~ labeled 
as such, but upon its application to a particular statute and a par
ticular fact situation. Given the basic premise that the burden of 
persuasion may not be placed upon a defendant to disprove an element 
of the offense, it is readily discerned, for example, that while the 
defense of public duty might generally be denominated as "affirmative" 
this cannot be so where it is applied to a statute which on its face 
forbids certain conduct when performed "without authority." 48 

Similarly, while the conventional form of the insanity defense is 
generally seen as an affirmative defense constituting n justHication or 
excuse, it would be improper and impermissible to place upon the de
fendant the burden of proving his insanity where he raises the issue 
of his mental state solely as a means of denying the requisite culpa
bHity level.44 

Once it has been determined that, within the framework of the 
Code and of the applicable constitntional reqnirements, a defense is 
properly affirmative, then this subdivision of Rule 25.1 operates in the 
same fashion as does current law. 
4,. Proof of Grading 

Subsection (a) (4) provides that if an offense ca.rries more than one 
grade, the lowest grade is applicable unless the government proves the 
elements of a higher grade beyond a reasonable doubt and that in a 
jury trial determination of the grading elements is a matter for the 
jury. The govemment's burden of proving the elements of any higher 
grade will sometimes meau proving the non-existence of factors in a 

'" Patterson v. New Work, supra note 37. 
41 Id. at 215. n. 15 . 
•• See Leland v. Oregon, 343 U.S. 790 (1952) (requiring the defendllnt to establish his 

insRnity be:vond a reasonable doubt) ; see alro reaffirming Leland, Patterson v. Nrw York, 
supra note 37. And see BUZYl1Ski v. Oliver, 538 F.2d 6 !lst Cir. 1976) ; Unitect States v. 
Greene, 489 F.2d 1145. 1155-1156 (D.C. Cir. 1973) ; Phillips v. Hacker, 473 F.2d 395 (9th 
Cir.l. cert. (lenlprl. 411 U.R. !Jail (1973) . 

.. , See United States v. VUitch. sup/'a note 27. 
« In re Winship, supra note 24. 
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lower grade, as in the grading under section 1343. (Making a False 
Statement). If the government proved all the elements of the offense 
of theft, section 1731, beyond a reasonable doubt and failed to prove 
beyond It reasonable doubt all the elements of a grade in subsections 
(b) (1), (b) (2), or (b) (3), the theft would only be punishable under 
(b) (4), the lowest grade of the offense. Note that the lowest grade 
of the offense is applicable even if no grading elements are proved 
(assuming, of course, Jhat the elements of the offense are proved). 
With regard to theft, this means that if no specific value of the 
property is proven, subsection (b) (4) (A) will apply. 

Implicit in this section is the general principle that any higher 
grade which can be ·proved beyond a reasonable doubt is applicable. 
Thus, in theft, again, if the government can prove that the value of 
the property was in excess of $100,000, the offense is punishable as a 
Class C felony, notwithstanding the fact that the property might also 
have been a piece of mail under 1731 (b) (2) (B) (vi), which alone 
would make the offense only a Class D felony. 
5. Presumptions 

A. Present Federal Law 
An examination of the state of Federal law with regard to criminal 

presumptions must begin with Tot v. United States.45 In that case it 
was held that in order for a presumption to be valid there must be a 
"rational connection between the fact proved and the ultimate fact 
presumed." 46 The case law since Tot has developed in a somewhat 
hesitant manner. 

In United States v. Gainey,47 the Court followed the test devised in 
Tot but w£'nt on to note that the statute involved did not prevent the 
court from instructing the jury on the necE'ssity of proof beyond a 
reasonable doubt. In Leary v. United States 48 the Court once again ap
proached the ~uestion of the possibility of a conflict between presump
tions and the' proof-beyond-a-reasonable-doubt" requirement when, in 
invalidating a presumption for failure to satisfy a "more likely than 
not" test, it stated that it "need not reach the question whether a 
criminal presumption which passes muster wh£'n so judg£'d must also 
satisfy the criminal 'reasonable doubt' standard." 49 Then in Turner v. 
United States 50 the Court dealt with four presumptions: two involv
ing the importation of heroin and two regarding the importation of 
cocaine. In dealing with one of the former, the Court noted that under 
either the "more likely than not" test or the usual "'beyond a reasonable 
doubt" requirement the presumption was valid. and stated that it "had 
little doubt that (the presumption) ... was a sound one." 51 How
ever, while discussing one of the presumptions dealing with cocaine 
the Court found the presumption invalid because ther£' existed a "rea
sonable possibility" that the presumed fact was untrue. 52 

As the Supreme Court ili:self has noted in a disoussion ~f the matter: 
" (T) he teaching of the foregoing cases is not altogether clear." 53 

.. 319 U.s. 463 (1943). 
"'Id. at 467 . 
• 7 3RO U.S. 63 (1965). 
"'395 U.S. 6 (1969). 
·.Id. nt 36 n.64. 
60 396 U.S. 398 (1970). 
Iilld. at 417 • 
• oId. at 423-424. 
63 Barnes v. United States, 412 U.S. 837. 843 (1973). 

51-508 0 - 80 - 77 
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However, in its most recent decision on the subjoot, Oounty Oourt of 
Ulster Oounty v. Allen,s4 the Court seems finally to have resolved the 
issue, by holding thwt the ('more likely than not" test fashioned in 
Leary is sufficient to sustain a "permissive presumption"-one "on 
which the prosecution is entitled to rely as one not-necessarily-sufficient 
part of its proof"-while the "reasonable doubt" test is required as 
to a "mandatory presumption"-oIie "which the jury must accept even 
if it is the sole evidence of an element of an offense." 55 The provision 
in Rule 25.1(a) relruting both to presumptions and to prima facie 
evidence qualify, under the Oounty Oourt of Ulster Oounty decision's 
distinction, as "permissive" rather than "mandatory" types of pre
sumptions, since in either instance the jury is permitted to disregard 
the effect of the provision and find that the presumed faat is not suffi
ciently proved. Indeed, even as to the provision on "presumptions", the 
judge is obligated to withhold the. issue from the jury notwithstanding 
the presumption if the "evidence as a whole dearly precludes a reason
able juror from finding the presumed fact beyond a reasonable doubt". 
In the Committee's jud:~ent, in the context in which the concepts of 
"presumption" and "pl'lma facie evidence" are applied in the Code,56 
theTe is no question that the provisions of Rule 25.1 are consistent with 
constitutional criteria as announced by the Supreme Court. 

B. Provuions of Rule ~5.1 
Subdivision (a) (5) of Rule 25.1 places two restrictions on the use 

of presumptions which render the treatment of presumptions in the 
Code well within the boundaries of current law. The first defines the 
circlUnstances under which a presumption may be submitted to the 
jury; the second requires certain instructions when the presumption 
IS SO submitted.. 

The rule requires that before a presumJ?tion may be submitted to 
the jury, the court must find that "there IS sufficient evidence of the 
fact that gives rise to the presumption to support a reasonable belief 
as to the fact's existence beyond a reasonable doubt." In addition, and 
as a corollary to this first determination, the court must find that the 
evidence as a whole in the particular case before it does not preclude 
a reasonable juror from finding the presumed fact beyond a reasonable 
doubt. Thus, the court must first find that the evidence justifies sub
mission to the jury of the question whether the fact giving rise to the 
presumption has been established "beyond a reasonable doubt", and it 
must also find that the evidence as a whole does not clearly preclude a 
reasonable juror from finding the presumed fact beyond a reasonable 
doubt. 

Having made this determination the court must then instruct the 
jury that the presumed fact must be established beyond a reasonable 
doubt but that, since the law regards the fact giving rise to the pre
sumption as strong evidence of the fact presumed, the jury may arrive 
at that judgment on the basis of the presumption alone. Since the 
court has already determined as a matter of law that the presumption 
is supported by facts which would allow a reasonable juror to find the 
"'-- u.s. -- (decided June 4, 1979). 
G:;Jd.llt--. 
'" See primarilY sections 1414(b) and 1739 (b). 

L-_______________________________ . _____________________________ _ 
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presumed fact beyond a reasonable doubt, the instruction that the pre
sumption alone may be relied upon does not impair the required stand
ard of proof. 

Where the court sits as the trier of fact) the presumption has the 
same effect as it dof',s in. a jury trial except, of course, that the court 
need not make an initial determination as to sufficiency and no instruc
tions are involved. As an example of how the rule might operate in 
such a situation, section 1740(b) (4) creates a preSl1mptlOn that prop
erty was part of an interstate 01' foreign shipment where the way bill 
or other shipping documents so indicate. Testimony by a shipping 
manager might indicate that goods by this carrier were always shipped 
ill accordance with the way bill. Absent some evidence casting doubt 
as to this fact in the particular case, the judge would then be free to 
find the requisite interstate or foreign aspect from the existence of 
such an indication on the way bill alone. Of course, the government 
may feel no need to utilize the presumption in a case where the direct 
evidence establishes the interstate or foreign shipment, and in sucha 
case would not request that the presumption be considered by th~ 
judge in his fact-finding capacity. 
6. Prima Facie Evidence 

A.. Present Federal Law , 
While presumptions are based on empirical evidence that may be 

outside the expected knowledge of the average juror, prima facie 
evidence merely formalizes a natural inference which one might 
expect reasonable jurors to draw on their own. Thus, where a witness 
makes two statements which are so inherently contradictory that one 
of them must of necessity be false, it can be expected that having been 
provided with all of the eviden('e most jurors would come to the con
clusion that the witness lied in OM of the instances. However, left with
out instruction as to the permissibility of drawing the inference, the 
jurors might abandon their own experience and acquit because it 
was not established which of the two statements was false. The use 
of the prima facie evidence device in such a situation 57 serves to bol
ster the ultimate independence of the jury as fact finders since it 
leaves them freer to utilize their own knowledge and experience. 

The purpose of the p:ima lacie evidence concept then is to allow 
Congress the opportumty of informing the jury that a certain infe.r
ence is a logical one to draw even though the inference might not be 
immediately obvious, especially where there might be a tendency for 
jurors to hesitate in drawing the inference because of a reluctance to 
act beyond the explicit scope of the instructions given them. 

While there may be some dispute as to whether a certain device con
stitutes a presumption or merely declares a certain matter to be prima 
facie evidence 58 there are presently several instances of a device labeled 
as pdma facie evidence in Federal law.59 An examination of one of 
these might serve to clarify th£'ir natur£' and functions. 

18 U.S.C. 42 deals in part with the shipment of animals under In
humane or unhealthful conditions. The statute also holds that the 
presence on a vessel of "a substantial ratio of deaa, crippled, diseased, 

5. See section 1345. 
os See Working Papers, pp. 28-31. 
"Ibid. 
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or starving wild animals or birds shall be deemed prima facie evidence 
of the violation of the provisions of this subsection." The section ob
viously states a valid inference, for evidence of the type stated would 
ordinarily lead to the conclusion that the animals were improperly 
treated or shipped. Evidence of other causes of the injuries may, how
ever, dispel the inference since sllchevidence reduces the inference to 
only one of two or more possibilities and, if the contmdictory evidence 
is strong enough, the inference may be the least likely of options.60 

In short, the use of prima facie evidence does little more than em
phasize to the jury that which they are likely to have discovered on 
their own-that a certain known fact ordinarily, and in the absence 
of contradictory evidence, justifies an inference as to the existence of 
a second fact. 

B. Provi8ions of Rule ~5.1 
Subdivision (a) (6) of Rule 25.1 operates in much the same fashion 

as does subdivision (a) (5) with regard to presumptions. Prior to 
submitting the issue to the jury, the judge must first determine that 
there is sufficient evidence of the underlying fact to snpport a reason
able belief as to its existence beyond a reasonable doubt. He mnst also 
determine that the evidence ns n whole does not preclude the jllry from 
finding the existence of the inferred fact beyond a reasonable doubt. 
Upon request of the government or the defendant, and assuming that 
the previous conditions have been met, he must then instruct the jury as 
to the reasonable doubt standard with regard to the existence of the in
ferred fact and that the jury may consider that "the given fact is or
dinarily a circnmsta,nce from which the existence of the inferred fact 
may be drawn." In a nonjury trial, the court is permitted to draw the 
inference in the same manner as a jnry would. Accordingly, the rule 
operates well within the boundaries of current law. 
7. Proof of Jurisdiction 

...4. Pre8ent FederaZ La'w 
Most'current Fedl'ral criminal statutes contain as an element of the 

offense the basis :for Federal jurisdiction.61 Typically these will in~ 
volve a requirement that the crime be on an Tnclinn reservntion. on the 
high seas, by use of interstate commerce, and the like. Since tIle jl1ris~ 
dictional statement is written ns an el('m('nt of the oft'l'nse. Fl'deral 
jurisdiction must be found to exist beyond a reasonable doubt 82 and, 
under the Sixth Amendment, the d('tE'rminntion must be made by the 
jury, or by the judge where a jury trial is wnived. . 

However, these requirements follow only becaus!' the statnte is wrlt
ten to include jurisdiction among the elements. Where the issue of 
jurisdiction is not made an element of the offense, a different result 
has followed. Indeed, in Perez v. United State8,63 the Supreme Court 
sustainecl a Federal statutory scheme defining crimes related to loan
sharking where Congress rl'moved from the trial completelv the issue 
of jurisdiction by itself "finding" that the class of activities pro
scribed affectpo commerce. Tn acldition. some courts of apppals re
cently, in holding that the government need not prove ooienter by a 

eo flee UnUM /!Itlltes v. States Marine Linea Inc., 334 F. SuPP. 84 (S.D.N.Y. 1971). 
61 Rut see III U.S C. 1950 . 
... S~e Tn 1'0 Wln8hip. supra note 24, at 361-364. 
"" 402 U.S. 146 (1971). 
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defendant as to the jurisdictional element contained in most Federal 
criminal enactments, have recognized that the jurisdictional element is 
in reality no part of the crime.64 

B. Provisions of Rule ~5.1 
Subruvision (b) of Hule 25.1 requires tnat the government prove the 

existence of Federal jurisdiction beyond a reasonable doubt. How
ever, since the structure of the Code removes the existence of Federal 
jurisdiction as an element of the oiIense,65 the existence of jurisdiction 
is treated as a matter to be determined by the court unless, in a case 
before a jury, the defendant elects before trial to have the issue decided 
by the jury. This is a compromise position between treating jurisdic
tion solely as a matter for the court or a matter to always be determined 
by a jury, although the Committee believes either approach would be 
constitutional. Determination by a court is entirely proper under cur
rent case law discussed 8upra. As the court in United State8 v. Blas8in
garne, 8upra, noted, the existence of Federal jurisdiction "is logically 
no part of the crime itself. . . . Nothing is added to the guilt of the 
violator of the statute by reason of his having used an interstate tele
phone to further his scheme. There is COlJ.sequently no reason at all why 
guilt under the statute should hinge upon knowledge that interstate 
communication is used." 66 

Moreover, the fundamental purpose of the common law jury trial 
guarantee in criminal prosecutions is to provide an independent body 
that can guard against possible governmental oppression.sT It is this 
purpose which the Framers sought to perpetuate through the Sixth 
Amendment guarantee of jury trial-not any notion that the jury, as 
opposed to the court or un administl'utive bouy, is a superior finder of 
facts,SS Given this purpose, it is clear that the jury's function of ex
pressing the community's judgment upon the defcndu,nt's conduct is 
logically limited to determining culpability. 

Finally, there can be no doubt as to the competence of the Federal 
courts to make factual determinations. The district courts today com
monly decide hotly contested issues of fact in criminal prosecutions 
with regard to the voluntariness of confessions, the validity of searches 
and seizures, and claims of privilege.s9 Consequently there is little 
basis for challenging their ability to determine the facts bearing on 
jurisdiction. 

It is clear from the above that no impediment exists to the drafting 
of statutes permitting jurisdiction to be determined by the court, by 
the jury, or by the Congress. The Committee elected to place this 
issue in the hands of the court unless the defendant asks to have it 
tried by a jury. 

'" See UnitecZ States v. Blassingame. 427 F. 2d 329, 330 (2d Clr. 1970). cert. denied. 402 
U,S. 945 (1971) ; United States Y. Jennings, 471 F. 2d 1310. 1312. 1313 (2d Cir.). cert. 
denied. 411 U.S. 935 (1973) ; Unitee~ States v. Pacheco, 489 F. 2d 554. 558-559 (5th Clr. 
1974). cert. denied, 421 P.S. 909 (1975). Indeed, in some instances. the courts have found 
that the existence of Federal jurIsdIction may be an appropriate suhject for judicial notice. 
See UnitecZ fSta~es v. AHl/er, 499 F. 2d 736. 739-740 (10th Clr. 1974), and eases cited 
thl'fl'ln. 

<15 See the dlscu~slon of the Code's treatment of Federal jurlsdlctlon appearing herein in 
thl' analysis of the chapter 2 provisions . 

.. Supra note 64. at aao. For a discussion of the appropriate roll' of the jury in proof of 
jurisdiction. see R. Pauley. An Analysi8 o! Some Aspect8 o! Jurisdiotion under S. 1-+87, th6 
Proposeel Feeleral Oriminal Oode, 47 Geo, Wash. L. Hev. 475. 479-482 (1!l7!l). 

at E.g., Wi1Iiam8 v. Flori"a, a99 U.S 78. 86-61 (1970) : Du"('an V LOlli.inna. a!l! U,S. 
145, 155-156 (1968) ; Singer v. UnitecZ State8, 380 U.S. 24, 31 (1965); see also Spar! v. 
Unit,,1 Statp3. Hifllfs. 1;1 (18\1:;) • 

.. See MoKeiver v. Pennsylvania, 403 U.S. 528,543 (1971). and cases cited therein; Note. 
Trial by Jury in Oriminal Oases, 69 Colum, r,. Rev. 419 (1969). 

"E,g., Jaokson v. Denno, 378 U.S. 368 (1964). 
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In a case in which the existence of Federal jurisdiction is to be de~ 
cided by the jury, subdivision (b) (3), consistent with the recommenda~ 
tion of one legal commentator,70 provides for the return of a special 
verdict on the isSue prior to any return of its gen~ral verdict. The jury 
will be instructed to consider the issua of the defendant:s guilt only 
if it first finds Federal jurisdiction exists. 

Subdivisions (b) (4) and (5) deal with presentation of the issue 
to the court. The procedure envisioned by this part of the Rule is 
flexible; the evidence as to jurisdiction may be heard either before or 
during trial. This scheme has two principal advan~ages. First, in the 
unusual case where the issue of jurisdiction is a close one, a pre-trial 
determination serves to resolve the issue without the time and energy 
consuming process of trial and, in the case of a determination that the 
exis~ence of jurisdiction has not been adequately established, permits 
the government the opportunity to appeal from the adverse ruling on 
an issue that is wholly collateral to guilt or innocence. Second, in the 
usual case where the evidence as to jurisdiction is largely duplica
tive of the evidence as to guilt, the matter may be presented during 
the course of the trial by means of trial evidence as supplemented, if 
necessary, with evidence presented outside the presence of the jury. 

The rule contemplates a determination as to jurisdiction prior to the 
presentation of the defendant's case. It may be, however, as a matter 
of convenience, in order to avoid duplication of testimony, or for some 
other proper reason, that the court and the defendant may wish to 
waive an earlier determination in order that the defendant may present 
evidence as to jurisdiction during his case in chief. The rule is not in
tended to bar such a deferral upon a proper showing. Nor would the 
rule bar subsequent government rebuttal of evidence presented at that 
time. 

RULE 26.1. PRODUCTION OF STATEMENTS OF WITNESSES 71 

This is a new rule designed to carry over in revised form the provi
sions of 18 U.S.C. 3500 (except for those provisions in 3500(a) that 
have been carried over in Rules 16 and 17). The production of witness 
statements at trial is clearly a matter of procedure, and accordingly 
the Committee has moved the existing statute to the rules. 

Subdivision (a) of Rule 26.1 provides that, after a witness called 
by the government has testified on direct examination, the court, on 
motion of the defendant, is to order the attorney for the government 
to produce, for the examination and use of the defendant, any state
ment of the witness that is In the possession of the United States and 
that relates to the subject matter concerning which the witness has 
testified. Then, subdivision (b) provides that, if the entire contents 
of the statement related to the subject matter concerning which the wit
ness has testified, the court shall ordpr that the statement be delivered 
directly to the defendant. These provisions match in substance the ex
isting provisions of 18 U .S.C. 3500 (b). 

Subdivision (c) of the rule provides that, if t.he attorney for the 
government asserts that. the statement contains matter which does not 
relate to the subject mat.ter of the testimony concerning which the 

70 flee R. Pauley. supra note 66. n t 482. 
71 Note that this Is a new rule 26.1. Existing rule 26.1. which concerns the determination 

ot foreign law. has been renumbered as rule 27 to replace the repealed rule 27. 
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witness has testified, the court is to order that it be delivered to the 
court in camera. Upon inspection, the court is required to excise the 
portions of the statement that do not relate to the subject matter con
cerning which the witness has testified, and to order that the state
ment, with such material excised, be delivered to the defendant. Any 
portion of the statement that is withheld from the defendant over his 
objection is to be preserved by the attorney for the government, and, 
in the event of a conviction and an appeal by the defendant, is to be 
made available to the appellate court for the purpose of determining 
the cort'ectness of the decision to excise the portion of the statement. 
Subdivision (d) of the rule then provides that, upon delivery of the 
stat~ment to the defendant, the court, upon application of the de
fendant, may rel'E',ss proceeciings in the trial for stich timp as is reason
ably required for the examination of the statement by the defendant 
and for his preparation for its use in the trial. These two subdivisions 
match in substance the provisions of 18 U.S.C. 3500 ( c). 

Subdivision (e) of the rule provides that, if the attorney for the 
government elects not to comply with an order to deliver a statement 
to the defendant, the court is to order that the testimony of the witness 
be stricken from the r.ecord and that the trial proceed, or to declare a 
mistrial if required by the interest of justice. This matches in sub
stance the provisions of 18 U.S.C. 3500 ( d) • 

Subdivision (f) of the rule defines, for the purpose of the rule, 
the term "statement" of a government witne!"s to mean: (1) a written 
statement made by the witness that is sil!l1ed or otherwise adopted or 
approved by him j (2) a substantially verbatim recital of an oral state
ment made by the witness that is recorded contemporaneously with 
t.he making of the oral statement and that is contained in a steno
graphic, mechanical, electrical, or other recording or a transcription 
thereof; or (3) a statement, however taken or recorded, or a tran
scription thereof, made by the witne!"s to a grand jury. This matches 
in substance the definition now contained in 18 U.S.C. 3500(e).72 

RULE 32. SENTENCE AND JUDGMENT 

Severa] changes have been made in this rule, mostly to conform 
it to changes in the Code. Certain provisions now found in 18 U.S.C. 
3653 have heen added to this rule in a revised form. 

Subdivision (a) (1) of the rule, relating to the sentencing hearing, 
modifies the current provision that a sp.ntence shall be imposed witli
out unnecessary delay by permitting the court, upon a joint motion of 
the defendant and the Government, to postpone the imposition of 
sentence for a period reasonably necessary to resolve an unresolved fac
tor important to the sen~encing determination. Such factors as co
operating with the Government, testi:fying against a co-defendant, act
ing as an undercover agent, as well as unavailable information, may be 
important to the sentencing decision. This modification recognizes the 
interests of all concerned to resolve such factors prior to the sentencing 
hearing wlwnever possible. In addition, subdivision (a) (1) is amended 
to require that the court specify in open court and before imposing 
sentence the categories established in the sentencing guidelines pro
mulgated by the Sentencing Commission that it believes apply to the 

.. See, explicating this definition, Gold.berg v. United. States, 425 U.S. 94 (1976). 



Rule 32. 1212 

defendant, and that counsel for the defendant and for the Govern
ment be permitted to comment on them in addition to commenting 
generally on the sentence. 

Subdivision (a) (2) of the rule as now in effect, imposes a duty 
upon the court to advise the defendant of his right to appeal in a case 
which had gone to trial on a plea of not guilty, but does not impose 
any such duty to advise after a plea of gUIlty or nolo contendere. The 
basic approach is continued in subdivision (a) (2) of this rule with an 
addition to cover the matter of advice regarding his right, if any, to 
obtain review of his sentence pursuant to section 3725 of title 18 or 
Rule 35 (b) (2) of the Federal Rules of Criminal Procedure. 

Subdivision (c) of the rule as now in effect governs the making of 
presentence investigations and reports prior to the imposition of sen
tence or "the granting of probation." It is no longer appropriate to 
treat sentencing and the granting of probation separately. Und~r 
cha.pter 21 of th.e Code, the procedure of suspending the impositioll or 
execution of sentence before placing a defendant on probation 18 has 
been abolished-probation has become a sentence in and of itself. 
Accordingly, Rule 32(c) has been rewritten to delete references to 
the grantmg of probation. However, the law is unchanged in that 
"sentence" is used in the rule to the same effect. For similar reasons 
this revised rule omits the reference now appearing in subdivision 
(d) to suspending the imposition of sentence. 

Subdivision (C) is also amended to delete the provision in the cur
rent rule for waiver by the defendant of a presentence report, leaving 
instead a provision that the judge may find that he does not need a 
presentence report in a particular case in order to exercise his sen
tencing authority pursuant to section 2003. It is expected, however, 
that the sentencing judge will ordinarily find the use of a presentence 
report extremely helpful in applying the sentencing guidelines. That 
part of Rule 32 (c) relating to the contents of the presentence report 
has been substantially expanded from current law to provide that the 
report will contain, in addition to the information concerning the his
tory and characteristics of the defendant (including his prior criminal 
record, if any, his financial condition, and any behavior characteristics 
pertinent to sentencing) , the classification of the offense and defendant 
under the sentencing guidelines that the probation officer believes are 
applicable to the defendant, the kinds of sentence and the sentencing 
range under the guidelines that apply to those classifications, any 
aggravating or mitigating circumstances tlhe probation officer believes 
may indicate that a lower sentence of a different kind or a different 
length than that specified in the guidelines should be imposed, and 
verified information as to the financial, social, psychological, and med
ical impact of the offense on the victim. The presentence report would 
also contain any policy statement of the Sentencing Commission per
tinent to imposition of sentence on the defendant. 

Subdivision (c) (3) (A) has been amended to assure that sentence 
recommendations contained in the presentence report are made avail
able to the defendant. 

The rule has also been uprlnted by deleting from subdivision (c) (3) 
(E) the reference to the Youth Correction Division of the Board of 
Parole which is not continued under the Code and by substituting new 
citations for the existing citations to title 18. 

18 Current 18 U.S.C. 8651. 
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At present subdivision (e) of Rule 32 provides for the placing 
of a defendant on probation as provided by law. This subdivision no 
longer serves any purpose and has therefore been omitted from the 
revised version. 

Subdivision (e) (1) of the rule is new. and is bas~d up,?n .part of 
present 18 U.S.C. 3653. Without substantIally amendmg eXlstmg law, 
this subdivision provides that, if a defendant violates a condition of 
his probation at any time before the expiration or termination of t~e 
term of his probation, the court that imposed the sentence, or, .If 
jurisdiction over the defendant has been transferred to another dIS
trict, the court for such other district, may issue a summons to or a 
warrant for the'arrest of the defendant. The provision for a summons 
is new but parallels a similar method of dealing with parole viola
tions under 18 U.S.C. 4213.· Other provisions in 18 U.S.C. 3653, con
cerning the arrest of probationers without a warrant, were put into 
section 3806 of the Code. 

Subdivision (e) (2) replaces the existing subdivision (f) and is a 
major revision of the rule dealing with revocation of probation. The 
Committee has adopted with only minor stylistic changes the pro
posed amendments to the Federal Rules of Criminal Procedure on 
revocation of probation submitted to the Congress by the Chief Justice 
on April '30, 1979, and delayed at least until December 1, 1980, by 
Public Law 96-42, July 31, 1979. As revised by the Judicial Con
ference and adopted by this Committee, the new subdivision (e) (2) 
conforms the rule to the recent decisions in M o'l"'l'i8sey v. Brewer,14 and 
Gagnon v. Scarpelli.75 

RULE 35. CORRECTION OF SENTENCE 

Rule 35 is reorganized to more clearly show the different functions 
it performs. Subdivision (a) carries forward the provisions permitting 
a court to correct Ian illegal sentence at any time. 

Subdivision (b) (1) retains the current provision for corrootion of a 
sentence imposed in an illegal manner within 120 days.76 

Subdivision (b) (2) is new with the introduction of sentencing guide
lines issued by the Sentencing Commission pursuant to 28 U.S.C. 994 
(a). It permits the court to correct a sentence imposed as a result of in
correct application of the guidelines within a flat 120 days. An appeal 
of action on a motion under this section is limited by 28 U.S.C. 1291, as 
amended by this Act, to a petition for leave to appeal. See sections 3723 
(b) and 3724 (d). This opportunity for appellate consideration is com
plementary to the new appellate review of sentences provided in sec
tion 3725 of title 18 of the Code. Subdivision (b) (3) also is new. 
It permits the correction of a sentence of restitution as a result of the 
use of an inappropriate procedure to determine the amount of re
stituticm, and appellate review by a petition for review. 

The general authority of a court to reduce a sentence within 120 
days, without demonstrating some error in the imposition of the sen
tence, is not retained. The extensive provisions for presentence in
vestigations, reports, and recommendations, taken in conjunction 

l' 408 U.s. 471 (1972) . 
.. 411 U.s. 778 (1973). . 
18 However, the 120 days runs, under the proposed Rule, only from the time of sentence 

and not, as under present Rule 35, from the date of court action on direct appeal uphold
Ing the judgment of conviction. 
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with the increased rationality and uniformity provided by sentencing 
guidelines, makes such a general grant of discretion to reduce a sen
tence unnecessary. The Code does make specific provisions for modi
fication, at any time, of a sentence of probation (sections 2103(c) and 
2104:(c) through (e)) and a fine (section 2203). A sentence of a term 
of imprisonment may also be modified in certain narrow instances 
pursuant to section 2302(b). The need for uniformity, credibility, and 
certainty in sentencing, which underlies the move tow~.rd determinate 
terms of imprisonment reflected in the Code, makes a general grant of 
discretion to reduce an imposed term of imprisonment inappropriate. 
Under subsections (a) and (b), of course, a court may reduce, as well 
as increase, a sentence.71 

Subdivision (c) is an addition required by the appellate review of 
sentence provision added to the Code in section 3725 of title 18 and 
the petition for review procedure applicable to Rule 35 motions noted 
above, When a sentence is found, on appeal, to be unreasonable, or 
on petition for review to be the result of incorrect application of the 
guidelines, the appellate court may remand the case for resentencing 
or imposition of a different sentence. Subdivision (c) authorizes the 
district court to resentence or impose a different sentence, as ordered. 

RULE 38. STAY OF EXECUTION 

At present, Rule 38 provides for the staying of sentences of death, 
imprisonment, the paYlllent of a fine, and of an order placing a de
fendant on probation, "if an appeal is taken." The new provisions for 
review of sentences, by logical extension, require changes in Rule 38. 
Accordingly, each of the relettered subdivisions of Rule 38 has been 
written to anow for stay of sentence if an appeal is taken "from a con
viction or a petition for review of sentence is filed." Moreover, since 
probation has been made into a sentence, as such, under the Code, the 
phrase, "sentence of probation," has been used in subdivision (d) in
stead of "an order placing the defendant on probation." . 

RULE 40. OOMMITMENT TO ANOTHER DISTRIOT; REMOVAL 

Rule 4:0 has been changed to update the citation in subdivision 
(d) (1) and to add a new subdivision (g). Subdivision (g) pro
vides that, in removing a person from one district to another, only 
one warrant of removal is necpssary, and a copy of that warrant may 
be given to the officer from whose custody the person is taken, with 
another copy given to the officer to whose custody the person is com
mitted, and dIP originnl warrant. with the executeo return thereon, 
being returned to the clerk of the district court in the district to which 
the person is removed. This carries over in revised form, without sub
stantial change, 18 U.S.C. 304:9. 

RULE 41. SEARCH AND SEIZURE 

At present, subdivision (c) of Rule 41 provides thnt the senrch war
rant is to be directpd to n "civil officer of thp TTnited States 8ntllorizeil 
to enforce or assist in enforcing any law." In place of the quoted 

'l'I "Correction of sentence." as used In Rule 35, means not only changing the length of 
a term of imprisonment, but making any other modification of a sanction authorized by 
the Code. 
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lan~ua~e, this rule uses simply "a federal law enforcement officer," 
WhICh IS deHUl'II comprehensively in section 111 of the Code. The sen
tence in which this change occurs has otherwise been rewritten but 
without making substantive chan~es. 

Most of subdi vision (c1) of tIns rule is new and has been inserted. 
(nereRsitating 11 rE'letterin!! of the Rubdivisiom1) simply to reenact thp 
present provIsions of 18 U.S.C. 3105 and 3109.18 While the form of 
these statutes has been changed in this rule, there is no intention to 
change the content of the existing statutes or the general case law that 
haR developed in their interpretatJOn. 

Under subdivision (d) (1) of Rule 41, a warrant may be executed by 
either the officer to whom it is directed or by any other officer author
ized by law to execute such a warrant, and sucll an officer may be 
assisted in executing the warrant by other persons acting at his request 
and in his presence. This restates current 18 U.S.C. 3105, deleting as 
unnecessary the provision prohibittng the execution of a warrant by 
any person not mentioned in the provision. 

Under subdivision (d) (2) of the rule, the officer is authorized to 
break open any outer or inner door or window of a building, or any 
part. of n building, or nnyth;ng in n building, to exe,cute the warrant if, 
after notice of his authority and purpose, he is refused admittance, or 
if necessary to liberate himself or a person assisting him in the execu
tion of the warrant. This makes stylistic changes only in the present 
statute,19 and the provision leaves present law unchanged.8o 

RULE 114. APPLICATION AND EXCEPl'ION 

The changes that have been made in this rule are, in general, to con
form the rule to changes that have been made in the Code. Citations 
have been updated in subdivisions (b) (2), (3), and (5). 

Two changes have been made in subdivision (c) of the rule which 
consists of a number of definitions. The definition of "magistrate" 
has been changed by deleting several words at the end as being out of 
date. "Petty ofl'ense" has been redefined in terms of the revised 
title 18.81 Finally, a new definition of the term "grade" has been added 
to include the issue whether, for the purposes of section 2201 (Sen
tence of Fine), a misdemeanor resulted in the loss of human life. 
Section 2201 provides that a misdemeanor which results in the loss of 
human life renders the offender liable for felony-level fines. The pur
pose of the definition of "grade" as including this issue is to assure 
that, pursuant to Rules 7 and 25.1, the government must allege in its 
indictment or information, and prove beyond a reasonable doubt, the 
fact that the misdemeanor resulted in loss of human life if the higher 
fine levels consequent upon such fact are to be made applicable. 

't:I Subdivision (d) (3) dealing with the giving of a receipt for property taken Is drawn 
from existing Rule 41 (d). 

'/1118 U.S.C. 3109. . . 
sa See, e.g., United States v. Gerva:to, 474 F.2d 40 (3d Clr.), cart. denied, 414 U.S. 864 

(1973). 
BlIt shouJcl be Doten that the Committee has reviewed the criminal penalties In current 

law and taken considerable .!are In determining the appropriate maximum penalty for an 
offenRP. Accordln~ly. when the Committee haA set the grade of an offense as a class B 
or C misdemeanor or an Infraction. it Inten!tR that the offense (or nn offense under chapter 
10 with respect thereto) he deemed "pptt;v" for constitutional purpoAPs with respect to 
the rI,~ht to a jury trial. Compare United State8 v. Banchez-Meza. 547 F.2d 461 (9th Clr. 
1976) : and see United States v. Hamdan, 552 F.2d 276 (9th Clr. 1977). 



Title 28. 

TITLE III-AMENDMENTS TO TITLE 28, UNITED STATES 
CODE 

Title III of the bill, as reported, adds four new chapters to title 
28 of the United States Code concerning several agencies whose 
functions relate to the implementation of the new sentencing provi
sions of title 18 and the new victim compensation provisions in title 
18. Section 122 would eriact as chapters 37 and 38 of title 28 1 provi
sions relating to the organization and responsibilities of the Federal 
Bureau of Prisons and to the Federal prison industries program, 
respectively. Section 123 would enact as chapter 40 of title 28 provi
sions relatingto the establishment, organization, and responsibilities 
of the new United States Victim Compensation Board in the De
partment of Justice. Section 124 carries forward contract provisions 
in current law for the supervisory aftercare of an offender, enacted 
by the Ninety-Fifth Congress in Public Law 95-537. Section 125 
would enact as chapter 58 of title 28 provisions relating to the estab
lishment, organization, and functions of the new United 'States Sen
tencing Commission as an independent commission in the judicial 
branch. Section 126 would add a new section 1738A to title 28 to 
deal with full :fuith and credit to be given to child custody deter
minations. Title III also amends 28 U.S.C. 1291 relating to Jurisdic
tion to review sentences in criminal cases that involve incorrect appli
cation of the sentencing guidelines. 

1 Former chapter 37 of title 28, United States Code, relating to the United States 
Marshals, Is redesignated as chapter 36 by section 121 of the b!1l, as reported. 

(1217) 
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ClIAP'I'E1t 31 OF TITLE 28, UNITED STATES CODE.-BUREAU OF PRISONS 

Chapter 37 of title 28, United States Code, derived largely from 
current law, outlines the organization and responsibilities of the Fed
eral Bureau of Prisons. Current law is amended to indicate the role 
of the Bureau of Prisons in implementing the new sentencing provi
sions in title 18 as they affect sentences to terms of imprisonment and 
to increase the flexibility of the Bureau of Prisons in determining 
appropriate corrections programs for individual prisoners. . 

SECTION 571. ORGANIZATION, DIRECTOR, AND RESPONS'IBILITIES 

Section 571 is derived from a number of provisions of current law, 
with new provisions relating to the qualifications of the Director of 
the Bureau of Prisons and to functions of the Bureau of Prisons 
concerning training programs, gathering of statistics, and payment 
of prisoners for work performed. 

Subsection (a) is derived from 18 U.S.C. 4041. It provides for the 
establishment within the Department of Justice of a Bureau of Prisons 
in charge of a Director who serves under the direction of the Attorney 
General. The provision in 18 U.S.C. 4041 for a s'alary of $10,000 per 
year has been deleted as obsolete and inconsistent with 5 U.S.C. 5315 
(112), which makes Level IV of the Executive Schedule applicable 
to the Director. 

The provision of subsection (b) requiring the Attorney General 
to appoint the Director of the Bureau of Prisons is derived from 18 
U.S.C. 4041. Subsection (b) provides for the first time, in order to 
assure the continued appointment as Director of the Bureau of 
Prisons of persons with excellent professional credentials for the posi
tion, appointment of persons qualified for the position by their educa
tional background, professional experience in corrections administra
tion 01' planning, or in a related field, and demonstrated interest in 
and knowledge of criminal justice administration. 

Subsection (c) lists the responsibilities of the Bureau of Prisons 
and its Director in order to carry out the purposes of the Federal 
criminal justice system set forth in proposed section 101 of title 18. 

Subsection (c) (1), relating to responsibilities of the Director, is 
derived from 18 U.S.C. 4041 and 4001 (b) (1). It provides that the 
Director shall promulgate rules for Federal penal and correctional 
facilities and related services and appoint necessary officers and em
ployees pursuant to the civil service laws. Under current law, these 
responsibilities are placed in the Attorney General. This change is 
consistent with the designation in proposed subchapter C of chapter 38 
of title 18 of the Bureau of Prisons, rather than the Attorney General, 
as the custodian of Federal prisoners, and with the provisions of sub
section (a) that the Director serves under the direction of the Attorney 
General. The provision for acceptance of voluntary and uncompen
sated services is new. 

(1219) 
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Subsection (c) (2), relating to management by the Bureau of Prisons 
of Federal penal and correctional facilities other than military or 
naval facilities, is derived from 18 U.S.C. 4001 (b) , 4042, and 4125 (b). 

Subsection (c) (3), relating to classification of offenders and pro
vision of corrections programs, is derived from 18 U.S.C. 4081 and 
4125, amended to delete references to "treatment" as outmoded, and 
to require that classification of offenders be done according to the 
criterIa set forth in section 512( a). It also contains a new provision 
that authorizes the Bureau of Priso.ns, as part of the operating expense 
of a correctional facility or activity, to pay offenders or their de
pendents pecuniary earnings under rules and regulations prescribed 
by the Director. This will permit maximum flexibility in the employ
ment and: trainin~ of prisoners by ~rmitting their employment in 
the prisons in sUltable cap'1cities WIthout loss to them of potential 
earnings that might otherwise be available to them if they worked, 
for example, in a Federal Prison Industries program.2 

Subsection (c) (4) requires that the Bureau of :prisons provide, as 
far as practical, corrections programs designed to rehabilitate offend
ers. This provision acknowledges the desirability of continuing reha
bilitation efforts even though little has been learned about how to re
habilitate. The Committee believes that the criminal justice system has 
a responsibility to prisoners and to the public to develop useful correc
tions programs to the extent possible. 

'Subsection (c) (5) is derived from 18 U.S.C. 4125(a), which per
mits employment of Federal prisoners in certain Federal public works 
projects, and 18 U.S.C. 4002, which permits employment of a Federal 
prisoner on a State or local public works project if the prisoner is 
in the State's or local government's prison under contract with the 
Federal government. Subsection (c) (5) would increase the flexibility 
of the Bureau of Prisons in seekin~ suitable employment for prisoners 
by permitting the Bureau of Pnsons to make prif:'oners housed in 
Federal penal or correctional facilities available upon mutually agree
able terms for Federal, State, or local projects. 

Subsection (c) (6), permitting the Bureau of Prisons to provide 
consulting services to Federal, State, and local governments concern
ing the operation of corrections programs and facilities, is 
derived from 18 U.S.C. 4042(4). Unlike current law, subsection (c) 
(6) describes in detail the nature of the training programs and tech
nical assistance the Bureau of Prisons is authorized to provide, and 
specifically provides that the Bureau of Prisons may pay, where 
appropriate, tuition, travel expenses, and other necessary expenses 
of participants in its seminars, workshops, and training programs. 

SubsectIOn (c) (1) is a new provision that requires the Bureau of 
Prisons to collect, develop, and maintain statistical information con
cerning offenders, sentencing practices, and correctional programs. 
The }?urpose of the provision is to increase the ability of the Federal 
crimma.! justice system to conduct research, planning, and evaluation 
of the effectiveness of different sentencing practices and corrections 
programs. This requirement is especially important in light of the 
need for adequate information in formulating and amending sentenc
ing guidelines under the new sentencing provisions in title 18. 

·'See prO'POsed 28 U.,S.C. 584(a) (4). 

I --------------------------_______ ---1 
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Subsection (c) (8), also a new provision, would pennit the Bureau 
of Prisons to provide review of applications for grants-in-aid, tech
nical assistance, or other services provided by Federal agencies to 
State and local governments. This would permit the Bureau of 
Prisons to review, for example, an application to the Law Enforce
ment Assistance Administration for a research grant to study the 
effectiveness of a particular corrections program in a State prison 
system. 

Subsection ( c) (9) contains a specific requiremen.t that the Bureau 
of Pr-isons provIde training for its officers, officials, and employees. 

Subsection (c) (10), relating to payment from Department of Jus
tice appropriations, under the direction of the Attorney General, of 
expenses of official detention and transportation of persons committed 
to the Bureau of Prisons, maintenance of Federal prison faciiities, 
and conducting of programs for persons committed to the Bureau of 
Prisons~ is derived from 18 U.S.C. 4008 to 4010. 

Subsection (c) (11), derived in part from 18 U.S.C. 4001 (b) (2), 
contains general authority for the Bureau of Prisons to exercise its 
powers through its Director and to perfonn all duties necessary and 
proper to carrying out its responsibilities. . 

New subsection (d) pennits an officer or employee of a federal 
penal or correctional facility to summarily seize any object introdu~d 
into such facility by any person or possessed by an inmate of the facil
ity in violation of a rule, regulation, or order promulgated by the Di
rector. The object would be forfeited to the United States. Seizure 
would be only pursuant to rules and regulations issued by the Direc
tor. The provision is designed to obviate the effect of the holding in 
Sell v. Panatt, 548 F.2d 753 (8th Cir. 1977), that such seizures are 
not pennitted without specific legislative authority. 

New subsection (d) pennits an officer or employee of a Federal 
penal or correctional facility to order an autopsy on the body of a 
deceased inmate of the facility when it is deemed necessary to detect 
a crime, maintain discipline, protect the health or safety of other 
inmates, remedy official misconduct, or defend the United States or 
its employees from civil liability arising from the administration of 
the facility. Exercise of such authority should conform to the local 
laws protecting religious beliefs with respect to autopsies unless incon
sistent with the needs of the autopsy or other medical procedure. This 
subsection also includes a provision for autopsies and other post
mortem operations--in particular the removal of organs and tissue 
for transplant purposes-when done with the written consent of a 
person authorized to permit such procedures linaer the law of the State 
in which the facility is located. 

SECTION 572. CHARACTER OF A PRISOH FACILITY 

Section 572 carries forward current law concerning the nature of 
prison facilities and the need for providing facilities appropriate to 
each prisoner's needs. The section expands the flexibility of the Bureau 
of Pris?ns in determining the appropriate facility and program for 
each prIsoner. 

Subsection (a) is derived from 18 U.S.C. 4081, relating to classifica
tion of prisone,rs and provision for individualized discipline, care, and 
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treatment programs for them. The provision is changed from cur
rent law to provide that, in determining an individual's treatment pro
gram, the priso.ner should be classified "according to the nature and 
circumstances of the offense committed, the history and characteristics 
of the offender, and such other factors as should be considered in pro
viding an individualized system of discipline and care of, and correc
tional programs for, a person committed to such facility." Subsection 
(a) do.es not carry forward the current law provision for segregation, 

'as well as classification, of offenders. Modern prison facilIties may 
provid~ programs for many classes of offenders without necessarily 
separatmg classes. 

Subsectio.n (b) is largely new, although it is derived in part from 
pro.visions for special catego.ries of, offenders. While 18 U.S.C. 4253 
provides for special facilities fo.r certain catego.ries o.f offenders found 
by the sentencing judge to be narco.tic addicts who are "likely to be 
rehabilitated thro.ugh treatmentt and 18 U.S.C. 5011 provides for 
special treatment facilities for offenders sentenced as youth offenders 
o.r yo.ung adult offenders, there is no general provisio.n in current law 
enumerating other possible specialized prisons f!lJcilities. Under the re
vised code, the provisions of current law under which the judge can 
sentence a convicted defendant to a particular pro.gram as an addict 3 

or as a yo.uth o.ffender 4'or young adult offender 5 have been deleted. In
stead, under subsection (b) of proPo.sed section 572, the Bureau of 
Priso.ns may provide within a prison facility, or within separate facil
ities, a place for specialized programs for classes o.f offenders, such as 
narcotic addicts, drug abusers, alcoholics, youth offenders, or other 
similar classes o.f offenders. The Bureau of Prisons would determine un
der subsection (a) whether ·any of these specialized facilities was a:p
propriate fo.r a particular person. While the sentencing judge could 
make recommendations as to the appropriate type of facility,S the 
Bureau of Prisons wQ.uld be able to determine the best pro.gram fo.r a 
priso.ner witho.ut being restricted by a sentence under a specialized 
sentencing statute who.seapplication to. a pa.rticular prisoner might 
later prove to be inappropria.te. 

The Dh'sc.tor of the Bureau of Prisons would be authorized to con
duct research on these specialized correctional programs, and would be 
required to. repo.rt perio.dically to the Atto.rney General, the Adminis
trative Office o.f the United States Courts, and the Congress, on the 
nature and effectiveness of the research and: programs. 

Subsectio.n (c) is derived fro.m 18 U.S.C. 4005, amended to. permit 
the Director of the Bureau of Prisons to employ medical personnel 
or contract with a public or private agency for medical services di
rectly, as well as employing medical personnel of the Public Health 
Service. In addition, the provision is amended to include dental care 
among the health services to be furnished in Federal penal 0.1' correc
tional facilities. 

SECTION 573. CONTRACTING FOR A STATE OR LOCAL FACILITY 

Section 573 provides for contracts for periods not exceeding three 
years with States, territories and localities for official detention o.f 
Federal offenders. 
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Subsection (a) is derived from 18 U.S.C. 4002, which relates to 
contracting with States, territories, and municipalities for imprison
ment, safekeeping, care, subsistence, and employment of prisoners. 
Subsection (a) broadens current law by providing, in addition to con
tractins- for these aspects of official detention, authority to contract for 
correctIOnal programs for Federal offenders. It 'also includes a 'provi
sion that permits contracting with private organizations for services 
or ,programs for Federal offenders. 

Under current law, the rates to be paid when prisoners are placed 
in State or local facilities are determined according to the nature of 
the quarters and quality of subsistence provided to the prisoner. Sub
section (a) would require that the need for the State or local facilities 
to improve correctional programs and practices such as educational 
and vocational training, specialized correctional programs and work 
release also be taken into account in establishing the rates. 

Subsection (b) is derived from 18 U.S.C. 5003, which permits the 
Bureau of Prisons to contract for the official detention in a federal 
penal or correctional facility of a person convicted of an offense in a 
court of a State or territory, if adequate federal facilities and person
nel are available. The current law requirement that contracts provide 
for payment by the state or local government for costs incurred has 
been expanded to permit reimbursement by exchange of prisoner 
services in lieu of cash payment. The provision is also expanded to 
expressly include contractual arrangements for official detention of 
persons convicted of an offense in a court of an Indian tribe. 

Subsection (c) is new. It would permit the Bureau of Prisons to 
contract with a state, territory, or local government or appropriate 
private organization or person for appropriate supervisory aftercare 
of a released offender for the purpose of providing a facility, service, 
or program not otherwise available .. 

SECTION 574. FEDERAL INSTI'l'UTIONS IN A STATE WITHOUT AN APPROPRIATE 
FACILITY 

Section 574 is derived from 18 U.S.C. 4003, which permits the Bu
reau of Prisons to erect penal or correctional facilities in or convenient 
to a State or locality wnere there is no valid contract with a State or 
lecal facility for official detention of a Federal offender and there is no 
suitable Federal facility. 

SECTION 575. APPROPRIATIONS AND ACQUISITIONS 

Section 575 relates to the acquisition of property for, and the plan
ning of, penal or correctional facilities. 

Subsection (a), which authorizes the expenditure of money for plan
ning penal and correctional facilities and obtaining options on and 
surveys of land for such facilities, is derived from 18 U.S.C. 4009. 

Subsection (b), which permits the acquisition of additional land 
adjacent to a Federal penal or correctional facility for the protection 

• Title II of the Narcotic Addict RE>hablIltatlon Act, 18 U,S,C. 4251 et seq. 
, Federal Youth Corrections Act, 18 U.S.C. 5005 et seq. 
618 U.S.C. 4216. 
• Proposed 18 U.S.C. 2302(a). 
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of the health or safety of the offenders in the institution, is carried 
forward from 18 U.S.C. 4010. 

Subsection (c), derived from 18 -U.S.C. 4011, requires deposit of 
collections for certain services in the Treasury to the appropriation 
available for the services for which the funds were collected. It amends 
current law to delete the reference to barber service and to make the 
deposit of funds in the Treasury mandatory rather than permissive. 

SEOTION' 576. NATIONAL INSTITUTE OF OORREOTIONS 

Section 516 carries forward from current law the provisions of 
chapter 319 of title 18, relating to the establishment and functions 
of the National Institute of Corrections in the Bureau of Prisons. 

Subsection (b), formerly 18 U.S.C. 4351 (b), is amended to increase 
the membership of the Advisory Board from sixteen to seventeen 
members and to add as an ex-officio member the Chairman of the 
United States Sentencing Commission or his designee and the chief 
of the Division of Probation of the Administrative Office of the 
United States Courts or his designee. The provision is also amended 
to delete the reference to the Ulllted States Parole Board. Since this 
bill phases out the United States Parole Commission five years after 
the effective date of the sentencing guidelines system (see section 134 
of the bill), the phaseout provisions carry forward the Chairman's 
membership on the Advisory Board 'for the five year period. Technical 
amendments are also made in the language throughout the section 
relating to the pay level of the members of the AdVISOry Board. 

SEOTION 577. INAPPLICABILITY OF THE ADMINISTRATIVE PROOEDURE AOT 

Section 511 provides that the provisions of 5 U.S.C. 554 and 555 
and of 5 U.S.C. 101 through 106, do not apply to the making of a 
determination, decision, or order under the chapter,1 

SEOTION 578. ADVISORY OORREOTIONS COUNOIL 

Section 518 carries forward, with amendments, current 18 U.S.C. 
5002, to continue the Advisory Corrections Council. The primary 
changes relate to membership on the Council. The chairman of the 
new Sentencing Commission and the Director of the Federal Judicial 
Center are added as ex officio members while the chairman of the 
United States Parole Commission is taken out to reflect the five-year 
phase out of the Parole Commission under this bill. The phase-out 
provisions (section 134 of this bill) provide for Parole Commission 
participation on the Council during the five year period. In addition, 
the new section 518 would provide for appointment of two attorneys 
from the ·Department of Justic8-0ne with prosecutorial duties and 
the other with law reform responsibilities-and a representative from 
a law enforcement agency of the Department of Justice and a law 
enforcement agency of the Department of the Treasury. Except fol' 
the broader membership, the duties and responsibilities of the Council 
are e8sentiaJly the same as under current law. 

7 See the discussion ofJ.8 U.S;C. 3825. 
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CHAPTER 38 OF TITLE 28, UNITED STA'l'ES CODE-FEDERAL PRISON 
INDUSTRIES 

The new chapter 38 of title 28 is largely derived from the Federal 
. Prison Industries provisions currently in 18 U.S.C. 4121-4128. 

SECTION 581. ORGANIZATION 

Subsections (a) and (b) provide that the Federal Prison Industries 
as a govenunent corporation in the District of Columbia shall be 
administered by a board of directors made up of representatives of 
industry, labor, agriculture, retaile,rs and consumers, the Secretary 
of Defense, and the Attorney General. These provisions derive from 
18 U.S.C. 4121. Subsection (c), derived from 18 U.S.C. 4127, provides 
for an annual report to the Congress on the conduct of the business of 
the corporation and its financial status. Subsection (d) derives from 
18 U.S.C. 4128. 

SECTION 582. AD10NISTRATION 

This section is derived from 18 U.S.C. 4122. Subsection (a) is 
amended to permit sales of goods to the public in competition with 
private industry unless the Secretary of Commerce certifies to the 
Attorney General that the sale of particular types of goods or services 
would harm private enterprise, and to incorporate the third paragraph 
of 18 U.S.C. 4123, relating to the location of prison industries. The 
reference in subsection (b) to employment for "physically fit" inmates 
is omitted in order to permit suitable employment for all inmates, and 
the provision relating to reducing competition to a minimum is 
amended to refer to "undue" competition. Subsection (c) contains 
new authority for the board to make contracts, loans, grants, leases, 
or other agreements necessary to effectuate the purposes of the chap
ter. Subsection (d) contains the substance of 18 U.S.C. 4122 (c), and 
is amended to incorporate the requirement in the second paragraph 
of 18 U.S.C. 4123 that the form of employment of an offender give 
him to the extent practicable a. "maximum opportunity to acquire 
a knowledge and skill in a tr.ade or occupation that will provide him 
with a means of earning a livelihood upon release". Subsection (e) 
contains the substance of 18 U.S.C. 4122(d). 18 U.S.C. 4122(e) is 
omitted since the District 'Of Columbia Department of CorrectIOns 
has an independent prison industries system. 

SECTION 583. FEDERAL PURCHASE OF GOODS AND SERVICES OF PRISON 
INDUSTRIES 

This section carries forward current 18 U.S.C. 4124 without sub
stantive change. 
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SEOTION 584. PRISON INDUSTRIES FUND 

This section is transferred from 18 U.S.C. 4126 and carries forward 
the Prison Industries Fund. The section would amend current pro
visions to include payment for educational training among the 
authorized expenditures from the Fund. Rules and regulations for the 
Fund would be promulgated by the Director of the Bureau of Prisons 
rather than the Attorney General. Subsection (b) (3) adds new 
authority f(l.:' the Fund to be used for educational as well as vocational 
training:New subsection (d) provides for review of claims for com
p£nEation under subsection (b) (4) (C) by the Director of the Bureau 
of Prisons in the same manner as provided for revIew by the Secre
tary of Labor of claims under the Federal Employees' Compensation 
Act under 5 U.S.C. 8128. 

L._. __ _ 
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CHAPTER 40 OF TITLE 28, UNITED STATES CODE.-UNITED STATES 
VIOTI~r CON:PENSATION BOARD 

Chapter 40 of title 28, United States Code, is new. It creates the 
United States Victim Compensation Board that will administer the 
Federal victim compensation program created by subchapter B of 
chapter 41 of title 18, United States Code. 

SEOTION 595. ORGANIZATION AND MEMBERSHIP 

Section 595 establishes within (,he Department of Justice a United 
States Victim 'Compensation Board to administer the victim compen
sation program set forth in subchapter B of chapter 41 of title 18, 
United States Code. The Board would be composed of not more than 
three members, appointed by the Attorney General, and the Attorney 
General would designate one of the members as Chairman. 

SEOTION 596. POWERS OF THE BOARD 

Section 596 specifies the powers of the Board with respect to ap
pointment of employees, contract authority, utilization of services of 
other agencies, and payment of expenses. It specifically requires that 
the Board publicize extensively and continually the rights of the 
public under the victim compensation program. 

SECTION 597. PROOEDURES 

Section 597 specifies procedures to be utilized by the Board in proc
essing claims against the Victim Compensation Fund. 

Subsection (a) (1) provides for subpena power of the Board and 
for enforcement of a subpena through the courts on the application 
of the Chairman. 

Subsection (a) (2) provides authority to the Board to administer 
oaths and affirmations to witnesses before the Board. It also provides 
authority to the Board to receive relevant evidence that the Board 
believes will contribute to its ability to perform its functions, whether 
or not the evidence could be admissible in a court of law. The question 
of utilization of privileged information, such as information relating 
to a medical examination relevant to the claim, is left to regulations 
of the Attorney General and to decisions of the Board and the ";volrtS. 

Subsection (a) (3) permits the Board, at the discretion of the Chair
man, to appoint an impartial licensed physician to examine a claimant. 
The Board could require the claimant to pay reasonable fees for that 
examination. 

(1227) 
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Subsection (b) makes the Administrative Procedure Act require
ments inapplicable to adjudicatory procedures of the Board.s This will 
permit the Board to make a determination on the information pre
sented by the claimant unless it believes there is a need for additional 
information. 

Under subsection (c), a single member designated by the Chairman 
may act on a claim. If the claimant is dissatisfied with the disposition 
of his claim by the member, the claimant would be entitled to a hear
ing de novo before the full Board. 

Under subsection (d), decisions of the full Board would require 
the acquiescence of a majority of the members and would be required 
to be based on a preponderance of the evidence. 

Subsection (e) provides that a claimant has the right to produce 
evidence and cross-examine witnesses if his claim results in a hearjng 
before the full board. 

Subsection (f) requires that the Attorney General publish regula
tions concerning attorney's fees for proceedings before the Board. The 
Board would then award fees, based on a fee. statement filed by the 
attorney, pursuant to section 3403 of title 18. 

SECTION 598. REVIEW 

Section 598 provides a right of appeal to the United States Court of 
Appeals for the District of Columbia of final orders of the Boarel, and 
provides thn.t the court may not set aside a finding of fact based on 
substantial evidence. 

8 But see section 598, relating to appellate review. 

----------------------------------



Title 28. 
Section 991. 

CHAPTER 58, TITLE 28.-UNITED STATES SENTENOING COMMISSION 

SECTION 991. UNITED STATES SENTENCING OOM1tnSSION; ESTABLISHMENT 
AND PURPOSE 

Subsection (a) establishes the United States Sentencing Commis
sion as an independent commission in the judie-ial branch. The conce:pt 
of a sentencing commission was .suggested by former Judge MarVIn 
Frankel and developed by the Workshop on Parole and Sentencing 
at the Yale Law 80hoo1 1 and was sponsored by Senators McClellan 
and Kennedy, among others.2 Placement of tlie Commission in the 
judicial branch is based upon the Committee's strong feeling that, 
even under this legislation, sentencing should remain primarily a 
judicial function. At the same time, however, the Committee believes 
that the other branches of government have a strong interest in as
suring fair and effective sentencing. The Executive is, of course, 
charged with assuring that the laws, including criminal laws, be faith
fully executed and it is the legislature that -is charged with setting the 
broad framework in which judicial sentencing is ';'0 take place. For 
these reasons, and to assure a broadly representative membership, the 
Committee has provided that foul' of the seven voting members, 
including the member who is to be Chairman, are to be appointed by 
the PreSIdent with the advice and consent of the Senate.s The Chair
man is to be appointed as such, and will remain Chairman for the 
duration of his term unless removed from office for malfeasance or 
neglect of duty.4 The. remaining three voting members are to be desig· 
nated by the President from a list of ten judges submitted by the 
Judicial Conference of the United States to the President after the 
Conference has obtaIned and considered recommendations of the dis' 
trict judges who are members of the Judicial Councils of the circuits. 
All voting members are removable from the Commission by the Presi
dent for malfeasance in office or neglect of duty. 

In addition to the seven voting members, the Commission will have 
one permanent non-voting ex officio member, the Attorney General or 

11\1. Frankel, Oriminal Scntencc8: Law Without Order (1973);. P. O'Donnell, M. 
Churgint and D. Curtis, Towara a JU8t and JiJffective Sentencing ~Y8tem: Agenda for 
Legi81atwe Reform (1977). 

2 In addition to S. 1437 (Senators McClellan and Kennedy) and H.R. 6869 (Congress· 
man Rodino) In the 95th Congress, see S. 1973 In the 96th Congress; S. 181, S. 204, 
H.R. 470, H.R. 1182, H.R. 2312, and H.R. 5344 In the 95th Congress, and S. 2699~ R.R. 
11655, H.R. 13402, H.'R. 13716, H.R. 13754, H.R. 14014, H.R. 14015, and H . .n. UIl06 in 
the 94th Congress. 

3 See Hearings, pp. 8581, 85. n, 8871, and 8030. Of course, If a member selected by the 
!President was already a Federal judge, It would be unnecessary for the judge selected to 
be ~ub~ec!t to the advice nnd consent Of the Senate since he had already been confirm ell 
by the Senate and would retain his judgeship under section 992 (c). 

'If the President wished to name another person as Chairman at the expiration of the 
Chalrman'R first term, but wished to retain the Chairman as a member of the Commission, 
he could appoint a new Chairman and reappoint the former Chairman as a member of the 
Commission. 

(1229) 
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his designee, and, under the provisions of section 134 of the bill, one 
temporary non-voting ex officio member, the Chairman of the United 
States Parole Commission. 

The Committee rejected suggestions that each of the seven positions 
be designated to represent a particular interest or aspect of the crimi
nal justice proceess. The Commission should be a body which can 
cooperate in the promUlgation of clear and consistent sentencing pol
icy. Some degree of diversity in membership is specifically pro
vided by the general direction to the appointing and designating 
authority in subsection (a) that the "Commission shall have both 
judicial and non-judicial members and shall, to the extent practicable, 
have a membership representing a variety of backgrounds and reflect
ing participation and interest in the criminal justice. proces3", and by 
the specific requirement that one member must be a Fe.deral prosecutor 
and one should be an attorney who regularly represents defendants in 
Federal criminal cases. 

The extraordinary powers and responsibilities vested in the Com
mission, as well as the enormous potential for unparalleled improve
ment in the fairness and effectiveness of Federal criminal justice as a 
whole, demand the highest quality of membership. For such a critical 
position, Presidential appointments based on politics rather than 
mei.'it, or appointments reflecting the internal politics of the Judicial 
Conference, would, and should, be an embarrassment· to the appoint
ing authority. The Committee is convinced that without superior and 
professional members the Commission, and indeed sentencing reform, 
can never achieve the progress so sorely needed. 

Subsection (a) is carefully drawn to assure that fair consideration 
is given to the viewpoints of persons select€d by the Judicial and 
Executive branches. Subsection (a) also assures the fair representa
tion of the views of sentencing judges in the promulgation of guide
Hnes by requiring that the Judicial Conference consult district court 
members of t.he circuit Judicial Councils in formulating its list of 
potential designees to the Commission. 

The Committee intends, and the important functions to be served by 
the Sentencing Commission require, the appointment and designation 
of highly qualified members to the Commission. Because of the com
plex nature of the functions of the Commission, and in order to avoid 
potential schedule conflicts for the members, the voting members' posi
tions are full-time,5 even if the member is a Federal judge.a 

The Committee.'anticipates that the voting members of the Com
mission will form a number of committees which will have specific 
delegated responsibilities such as, for example, review of the effective
ness of probation and post-release supervision in carrying out 1lhe 
purposes of sentencing, monitoring of the application of the sentenc
ing guidelines and policy Eitatements, continuing refinement of the 
guidelines and policy statements, development of legislative proposals 

5 The judlclal and other members may complete work on cases In progress if they are so 
far involved that it is impractical for the work to Le turned over to another person. Of 
course. if the work was such that there was a potential conflict of interest or appearance 
of such a conflict. the work would have to be turned over to someone else. 

o Pursuant to section 992 (c). a Federal judge need not resign his appOintment as a 
Federal judge while serving as a member of the Sentencing Commission. 
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in the sentencing area, development and· coordination of research 
studies (incluuing, fm: examJ:>le, basic research on sentencing theories 
as well UI5 apJ:>1ieu research 011 the etfecti veness of celtain J:>oli0ie::» , and 
review of the effectiveness of corrections programs of tl1e Bureau of 
Prisons in carryIng oul; ,the purpo:,es of S"enfunCe8 of imprisonment. 
Such commIttees cuuld be an lllvaluable source for developing recom
mendations for CommIssion action and lor J:>rovidmg the lnfurmation 
nece:::sary for informed aecisionlllaking. 

Subsection (b) sets out the two basic purposes of the Sentencing 
Commission. The most important purpose of 1lie l::)entencing LJommis
sion is the establislilllent of sentencing pollCles and practices for the 
Federal criminal ~ustice system that are designed to meet three goals. 

First, the policies and practices establlsheU shOUld assure that to 
the maximum extent posslble the Federal sentencing practices and 
policies carry out the fOU1'~purposes of sentencing set forth In section 
101 (b) of title l~, United States Uode. These purposes are deterrence, 
protection of the public from further crimes by the defendant, as
surance of just punishment, and promotion of rehabilitation. 

Second, the J:>olicies and practices are reqUIred to provide certainty 
and fairness in meeting the purposes of sentencing. In doing so, the 
policies and practices are requu'ad to avoid "u:Qwarranted sentence 
disparities amon~ defendants with similar records who have been 
found guilty of Similar criminal conduct while maintaining sufficient 
flexibility to permit individualized sentences when warranted by miti
gating 01' aggravating factors not taken into account in the establish
ment of general sentencing practices." This requirement establishes 
two factors-the prior records of offenders and the criminal conduct 
for which they are to be sentenced-as the principal determinants 
of whether two offenders' cases are so similar that a difference between 
their sentences should be considered a disparity and therefore avoided 
unless it is warranted by other factors. The key word in discussing 
unwarranted sentence disparities is "umyr~ rranted." The Committee 
does not mean to suggest that sentencing policies and practices should 
eliminate justifiable differences between the sentences of persons con
victed of similar offenses who have similar records. The Commission 
is, in fact, reCJ.uired to consider a number of factors in promulgating 
sentencing gUldelines to determine what impact on the guidelines, if 
any, would be warranted by differences among defendants in those 
factors. 1 As discussed in the illtroduction of the report material on 
Part III of the Code, the Committee 'believes that the sentencing 
guidelines system will enhance, rather than detract from, the indi
viduaJiz8Jtion of sentences. Each selltence will :be the result of careful 
consideration of the particular characteristics of the offense and the 
offender, rather than being dependent on the identity of the sentencing 
judge and the nature of his sentencing philosophy. 

Third, the sentencing policies and practices are required to reflect 
to the extent practicable advancement in knowledge of human be
havior in the context of the criminal justice process. This is an ex
plicit recognition of the fact that we unfortunately do not know 
very much about how to deter criminal conduct or rehabilitate of-

728 U.s.C. 004(d). 
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fenders. It also makes clear that the purposes set forth in subsection 
(b) are the goals to be reached by the sentencing process and that 
they cannot be realistically assured in every case. Subsection (b) (1) 
(C) is designed to encourage the constant refinement of sentencing 
policies and practices as more is learned about the effectiveness of 
different approaches. 

The second basic purpose of the United States Sentencing Corrimis~ 
sion is to develop means of measuring the effectiveness of different 
sentencing, penal, and correctional practices in meeting the purposes 
of sentencing set forth in section 101 (b) of title 18, United States 
Code. This provision emphasizes the importance of sentencing and 
corrections research in the process of improving the ability of the 
Federal criminal justice system to meet the goals of sentencing. 

SECTION 992. TERMS OF OFFICE; COMPENSATION 

. Subsection (a) sets up a staggered system of appointments for the 
chairman and voting members of the Commission such that, once in op
eration, the Commission membership will be replaced, or reappointed, 
over a period of six years-two members, or two memLers and the 
chairman, every two years. This is achieved by making the initial 
appointments for two members to only four-year terms, and for two 
other members to only two-year terms, while the first chairman and 
two members serve full six-year terms. This staggered system should 
provide a desirable balance between continuity and the innovation and 
new perspectives that can come with a change in membership. Note 
that section 134 of the Criminal Code Reform Act of 1979 providf',s 
that while the rest of the Act shall 'become effective thirty months after 
the date of enactment, the Sentencing Commission is created immedi
ately or on October 1, 1980, whichever occurs later. It also provides 
that for the purposes of this subsection, the terms of the first mem
bers of the Commission shall not begin to run until the effective date. 
of the sentencing guidelines; thus the members appointed for the ini
tial abbreviated terms of two or four years will not have their terms 
expire until two or four years after the new sentencing guidelines go 
into effect, and the members and chairman appointed to serve full six
year tel}llS .will count the effective date of the sentencing guidelines as 
~he begmmng of the term even though .they may have actually been 
m office almost two and a half years pnor to that date. The delay is 
also a recognition that the initial appointments may occur at different 
times in spite of the desirability of expeditious appointments and per
mits all later appointment terms to run from an anniversary of the 
effective date ot the guidelines. 

Subsection (h) provides that a voting member may serve no more 
than two full terms, and that a member appointed to serve an unex
pired term shall serve only the remainder of such a term. This also 
means that if a voting member is appointed to a term after it begins, 
and it has been vacant during the expired part, such member will also 
serve only the remainder of a term. If one of the original Commis-
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sioners appointed to an abbreviated two- or four-year term were re
appointed, he could be reappointed a second time as well since the 
initial torm was not a full term. 

Subsection (c) sets the compensation of voting members at the rate 
of courts of appeals judges. A Federal judge,is specifically authorized 

,to be designated, or appointed, a member of the Commission without 
having to resign his appointment as a Federal judge. The Committee 
feels that this is appropriate since the judge will remain in the judicial 
branch and will be engaged in activities closely related to traditional 
judicial activities, and that such a provision is necessary to assure that 
highly qualified candidates are not routinely excluded in practice 
because of the substantial burden of having to resign a lifetime ap
pointment in order to serve 13. six-year term. The salary for a Federal 
judge would be that of a court of appeals judge only so long as he was 
on the Commission. If this salary is higher than that which he re
ceived for the judgeship, the extra salary would be the result of. the 
special assignment and he would not be entitled to continue to receive 
it after his term as Commissioner. The non-voting ex officio members 
would, of course, receiYe no extra comp~nsation for their role on the 
Commission, but wonld receive travel expenses authorized by their 
agency if necessary to the performance of their duties with regard to 
the Commission. 

SECTION 993. POWERS AND DUTIES OF CHAffiMAN 

Section 993 provides that the Chairman, who is appointed as such 
by the President, with the advice and consent of the Senate, pursuant 
to section 991 (a), is to call and preside at meetings, and to direct the 
preparation of appropriations requests and the use of flmds by the 
Commission. 

SECTION 994. DUTIES OF THE COMMISSION 

Subsection (a) requires the Sentencing Commission to promUlgate 
sentencing guidelines and policy statements to be used by the sentencing 
judges in determining the appropriate sentence in a particular case. 
The sentencing guidelines and policy statements are to be promulgated 
pursuant to the rules and regulations of 11he Sentencing Commission 8 

and to be consistent with all pertinent provisions of titles 18 and 28. 
Guidelines and policy statements must be adopted by the affirmative 
vote of at least four members of the Commission. Under subsection 
(a) (1) (A), the guidelines are required to provide guidance for the 
judge in determining whether to sentence a convicted defendant to a 
sentence to probation, to pay a fine, or to a term of imprisonment. This 
guidance may prove to be one of the most important parts of the guide
lines process, since 'current law provides no guidance or mechanism 
for guidance to judges on this crucial decision, leading to considerable 

8 See 28 U.S.C. 995 (a) (1). 
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unwarvanted disparity which there is no mechanism to correct.9 The 
Parole Commission is now able to alleviate some of the disparity among 
sentences to terms of imprisonment; it has no jurisdiction to eliminate 
disparity among decisions whether or not to sentence convicted 
defendants to terms of imprisonment. 

o Sl1ch dlsnnrlty Is Illustrated by the data In two charts published In O'Donnell, Chur~ln, 
and Curtis. Towara a Juat ana Effective Sentencing SY8tem, 5-6, Tables 1 and 2 (1977), 
as follows; 

TABLE l.-AVERAGE SENTENCE LENGTH FOR SELECTED OFFENSES, IN 1972 (MONTHS) 

Homicide 
and assault Robbery Burglary Larceny 

National averal/e______________ 102 120 63 40 
Maine_. _______________________________________________________________ 144 (+104) 
Massachusetts______________________ 48 (-54) 115 (-5) 40 (-23) 36 (-4) 
New York (northern) ____________________________ 39 (-81)____________ 11 (-29) 
New York (eastern)_________________ 18 (-84) 130 1+10) 2 (-61) 48 (+8) 
New Jersev •••• _________ .___________ 11 (-91) 103 -17) 27 (-36) 50 (+10) 
Pennsylvania (eastern)._ •• __________ 102 (O~ 88 -32)____________ 25 (+15) 
Maryland._________________________ 6 (-96 146 +26) 61 (-2) 45 (+5) 
Virginia (eastern) ________________ ~__ 66 (-36 135 +15) 81 (+18) 50 (+10) 
Floride(middle) ________________ " _______________ 126 (+6) 34 ~-29) 37 (-3) 
Texas (northern)____________________ 62 -40) 224 (+104) 46 -17) 42 (+2) 
Kentucky (eastern)__________________ 24 -78) 124 (+4) 167 ( 104) 25 (-15) 
Ohio (northern).____________________ 28 -74) 119 (-1) 36 ~-27) 29 (-11) 
IlJInois (northern)___________________ 20 -82) 81 (-39) 30 -33) 40 (0) 
Indiana (southern)__________________ 40 -62) 101 (-19) 24 -39) 35 (-5) 
M!ssourl (eastern) __ .________________ 27 -75l1BO (+60) 60 (-3) 54 (+14) 
Mls,sourl (western)__________________ 36 -66 120 (0) ____________ 57 (+17) 
California (northern)________________ 79 -23 115 (-5) 120 (+57) 32 (-B~ 
California (central)__________________ 190 +B8 96 (-24) 24 (-39) 40 (0 
Kansas____________________________ 74 -28 115 (-5) ____________ 46 f+6 
Oklahoma (western) _______________ 29 -73 85 (-35) 48 (-15) 31 -9) 
District of Columbla_________________ 161 (+59) 103 (-17) 84 (+21) 42 +2) 

Auto 
theft 

38 

21 (-17) 
20 (-18) 
9 (-29) 

12 (-26) 
32 (-6~ 
49 ~+11 
49 +11) 
41 ~+3~ 32 -6 
39 ~+1 
32 -6) 
31 -7) 
45 +7) 
29 -9) 
46 +8) 
36 -2) 
42 +4) 
41 +3) 
47 +9) 
36 -2) 
40 +2) 

Counter-
feitine 

42 

24 t18) 32 -10) 
12 -30~ 
49 (+7 
29 ~ -13~ 

~~ f~~~ 39 -3 
41 -1 
66 (+24) 

~l~! 38 -4 
34 -8) 
46 +4) 
33 -9~ 2' -5 
4, +1 
63 (+21) 
41 (-1~ 
67 (+25 

Note; The Federal district courts for each of the 11 circuits were chosen on the basis of the 2 districts in each circuit that 
santenced the greatest number 01 offenders for the selected offenses. 

Source; Administrative Office of the U.S. Courts, "Federal Offenders in U.S. District Courts, 1972," app. table X-4. 

TABLE 2.-PERCENTAGE OF CONVICTED OFFENDERS PLACED ON PROBATION, 1972 

National avera~o--------------

Homicide 
and assault 

36 

Robbery 

13 

Burglary Larceny 

43 60 

Auto 
theft 

36 

Forgery and 
counter

feiting 

58 -----------------------------------
~:~~:ciiu;ettS::::::::::::::::::::::---in=22r--if-(+4)----0-(=43) ~~ ~+m 58 ~+m ~g (f-==~~ 
New York (northern)________________ 100 (+64) 50 (+37)____________ 54 ~-6) 83 ~+47~ 62 +4) 
New York (eastern)_________________ 60 (+24) 16 (+3) 50 (+7) 52 -8) 89 +53 62 +4) 
New Jersey __ ._.___________________ BO (+44) 6 (-7) 20 (-23) 64 +4) 60 +24 66 +8) 
Pennsylvania (eastern) •• ____________ 50 (+14) 18 [+5)____________ 79 (+19) 80 (+44) 74 (+16I 
Maryland__________________________ 33 (-3) 7 -6) 0 (-43) 79 (+19) 57 (+21) 67 (+9 
Virginia (eastern).__________________ 8 (-28) 6 -7) 60 (+17) 53 (-7) 33 (-3? 52 (-6 
Florida (middle)_ •• _________ :_______ 50 (+14) 0 (-13) 40 (-3) 47 (-13) 28 (-8 45 (-13 
Texas (northern)___________________ 0 (-36) 4 (-9) 25 (-18) 51 (-9) 24 (-12 41 (-17) 
Kentucky (eastern)__________________ 50 (+14) 0 (-13) 0 (-43) 11 (-49) 8 (-28) 17 (-41~ 
Ohio (northern)_____________________ 43 (+7) 10 (-3) 50 (+7) 67 (+7) 45 (+9) 68 (+10 
Illinois (northern)___________________ 43 (+7) 16 (+3) 0 (-43) 64 (+4) 50 (+14) 62 (+4 I ndiana (southern).' _________________________________________________________________________ -- -- -___ -- -- -- -. 
Missouri (eastern) ____ ._____________ 60 (+24) 7 ~-6! 0 <-43l 51 (-9I 14 (-22~ 58 (Ol 
Mis.sour! (western) •• ________________ 0 (-36) 6 -7 100 (+57 78 (+18 4; (+ll 74 (+16 
California (northern) •••• ____________ 29 (-7) 12 -1 50 (+7 65 (+5 25 (-9 62 (+4 
California (central)__________________ 53 ~+l7) 21 (+8 50 (+7) 75 (+15 64 (HB) 79 (+21 
Kansas_ •• _________________________ 10 -2&l 19 (+6) 100 (+57) 61 (+1) 35 (-1) 64 (+6 
Oklahoma (western)_._______________ 18 -18 25 (+12) 0 (-43) 49 (-11) 21 (-15) 42 (-16 
District of Columbla_________________ 37 (+1 16 (+3) 35 (-8) 49 (-11) 48 (+12) 54 (-4) 

I No information was avallable for the southern district of Indiana. 
Source: Administrative Office of the U.S. Courts, "Federal Offenders in U.S. District Courts, 1972," app. table X-4. 
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It has been suggested by some, as noted before, that the Parole Com
mission retain its assumed role of correcting sentencing disparities. 
The Parole Commission cannot correct this cause of disparity, how
ever, and for this and several other more fundamental reasons that 
have been discussed in relation to the new chapters 20 and 23 of title 
18, the Committee has not retained the Parole Commission. The Com
mittee believes that the sentence provisions as a whole provide ample 
safeguards against unwarranted disparity without a requirement that 
the Parole Commission review the product of a series of decisions made 
by the Sentencing Commission, the sentencing judge, and perhaps an 
appellate court. Indeed, retention of this fnnction by the Parole Com
mission would undercut the. sentencing guidelines before they are 
even put in place. Senator Kennedy has repeatedly expressed this 
concern during the Committee debate. If, despite the guidelines, the 
Parole Commission were to retain the power to release prisoners a.fter 
a fixed eligibility period, it is likely that the sentencing judges would 
try to second-guess both the guidelines and the Parole Commission 
and, in fixing la defendant's sentence, try to determine when the of
fender will a,ctually be released. It is hard to conceive of a step that 
would be more damaging to the entire sentencing system found in the 
reported bilJ.1° 

Subsection (a) (1) (B) requires that the sentencing guidelines rec
ommend an appropriate amount of fine or appropriate length of a 
term of probation or imprisonment. In recommending an appropriate 
fine, the Commission could, of course, provide a formula or set of prin
ciples for determining an appropriate fine relative to the damage 
caused, the gain to the defendant, or the ability of the defendant to 
pay, consistent with the flexibility possible :because of the high maxi
mum fines set forth in chapter 22 of title 18, United States Code, rather 
than specifyin 0' a dollar amount of fine. 

Subsection (a) (1) (C) requires that the sentencing guidelines rec
ommend whether a category of defendant convicted of a particular 
offense who is sentenced to a term of imprisonment should be required 
to serve a term of supervised release, and, if so, what length of term 
is appropriate. 

The list of determinations concerning which the guidelines should 
make recommendations is not necessarily inclusive. For example, the 
Sentencing Commission may wish to make recommendations in the 
guidelines in some cases as to, for example, a requirement of restitution 
or a particularly appropriate condition of probation for a category of 
offender convicted of a particular offense. 

Under subsection (a) (2), the Commission is required to issue gen
eral policy statements concerning application of the guidelines and 
other aspects of sentencing and sentence implementation that would 
further the ability of the Federal criminal justice system to achieve 
the purposes of sentencing set forth in section 101 (b) of title 18. The 

10 See e.g., Hearings, pp. 8579, 8595, 9021 (t~stimony of former Judge Harold Tyler 
before the House Judiciary Subcommittee on Criminal Justice, October 11, 1979; letter 
from Judge Jon O. N~wman, United States Court of Apoeals for the Second Clrcultz to 
Conll'ressman Robert F. Drlnan, Chairman, House JudiciAry Subcommittee on Crlmmal 
Justice. dated September 14, 1979; letter to the Editor, The New York Times, November 
15, 197!l, from Marvin E. Frankel, Norval Morris. and Alan Dershowltz). See also Ken
nedy, Toward a New System 01 Orimina! Sentencing: Law With Order, 16 Am. Crlm. L. 
Rev. 353, 377 (1979). 
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policy statements are required to address the questions of the appro
priate use of: the sanctions of order of criminal forfeiture,ll order of 
restitution,12 and order of notice to victims; 13 conditions of proba
tion 14 and supervised release; 15 sentence modi.fication provisions for 
fines,:t6 probation,17 and imprisonment; authorlty under Rule 11 (e) 
of the Federal H.ules of Oriminal.Procedure to aC'!ept or reject a plea 
agreement; and temporary release under section 38~2 of title 18 and 
prerelease custody under section 3824 ( c) of title 18.18 These policy 
statements could also address, for example, such questions as the ap
propriateness of sentenCes outside the guidelines where there exists a 
palticular aggravating or mitigating factor which did not occur suf
ficiently frequently to be incorporated in the guidelines themselves. 
The policy statements might also address such issues as the kind of 
recommendations a judge might make to the Bureau of Prisons as to 
an appropriate prison facility for a defendant committed to its cus
tody.ls One important function of the policy statements might be to 
alert Federal district judges to existing disparities which have not 
adequately been cured by the guidelines, while offering recommenda
tions as to how these situations should be treated in the future. 

Under subsection (a) (3), the Sentencing Commission is required to 
issue either guidelines or policy statements concerning the appropriate 
use of probation revocation under section 2105 of title 18, and of the 
provisions for modification of the term or conditions of probation or 
supervised release under section 2103 (c), 2104 (d), or 2303 (a)) of 
title 18. 

The provision of subsection (a) (2) (D), concerning the issuance of 
policy statements with regard to plea acceptance, is important. The 
guideline sentencing provisions of S. 1437 in the last Oongress were 
criticized on the ground that, while structuring and rationalizing the 
exercise of judicial sentencing discretion, they did not also address 
the exercise of prosecutorial discretion at the charging and plea agree
ment stages of criminal proceedings. As a result of this omission, it 
was claimed, prosecutorial decisions-particularly decisions to reduce 
charges in exchange for guilty pleas-could effectively determine the 
range of sentence to be imposed, and could well reduce the benefits 
otherwise to be expected from the bill's guideline sentencing system. 

One approach that has been suggested for dealing with this situation 
is to have sentencing judges review charge-reduction plea agreements 
to ensure that such agreements do not result in undue leniency or un
warranted sentencing disparities.20 Subsection (a) (2) (D), in combi
nation with the bill's modification of Rule 11 (e) of the Federal Rules 
of Oriminal Procedure (to clarify that the Rule covers withholding of 
charges as well as dismissal of charges) and the addition of subsection 

11 Section 2004 of title lR. United States Code. as added by the reporter. hill. 
10 Section 2006 of title lR. United States Code. as add~d by the reported hill. 
13 Section 2005 of tltellB. United States Code. as added by the reported bill. 
1< See section 2103 of title lB. United States Code. as added by the reported bill. 
'" See sections 2303 (d) and 2103 of title lB, United States Code, as added by the reported 

bill. 
1. S.cction 22011 of title lR, United States Coile. as added hy the reported hill. 
17 Section 2l011(c) of title lB. t1nlted States Code. as allded by the reported hill. 
1B Section 2302(h) of title 1,q, United States Code. as added by the reported bill. 
10 See section 2302 (a) of title IB, United States Code, as added by the reported bill. 
20 See S. Schulhofl'r, Proseoutor/lll niBore.tion and Federal Sentenoing Reform, Report 

tor Federal Judicial Center (August 1979). 
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(g) of section 994 (to require careful attention by the Sentencing 
OO!llmission to the eifects of plea agreements on semenciug under the 
new Oode) , is intended to implement this suggestion. It would require 
the centencing Oommission to promulgate policy statements for use by 
a sentencing court in determining whether, pursuant to Rule 11 (e) (2), 
to accept a charge-reduction agreement described in Rule l1(e) (1) 
(A). This approach is intended to provide an opportunity for mean
ingful judicial review of proposed charge-reduction plea agreements, 
while at the same time to guard against improper judicial intrusion 
upon the responsibilities of the Executive Branch. 

It should be noted that a sentence that is inconsistent with the sen
tencing guidelines is subject to appellate review,21 while one that is 
consistent with the guidelines but Inconsistent with the policy state
ments is not. This is not intended to undermine the value of the policy 
statements. It is, instead. a recognition that the policy statements may 
be more general in natuI,e. than the guidelines and thus more difficult 
to use in determining the right to appellate review. Nevertheless, it is 
expected that the sentencing judge will take the policy statements into 
account in deciding what sentence to impose and that the policy state
ments will be consulted at. all stages of the criminal justice system, 
including the appellate courts, in evaluating the appropriateness of 
the sentence and corrections program applied to a particular case. 

Under subsection (b), the Commission is to devise categories based 
on characteristics of the offense and cat.egories based on characteristics 
of the offender.22 For each combination of a category of offense and a 
category of offender, a sentence 01' sentencing range is to be recom
mended that is consistent with all pertinent provisions of title 18 of 
the United States Code. 

This subsection is of major significance. It contemplates a detailed 
set of sentencing guidelines, to be used as indicated in subsection (a) 
and chapters 20 through 23 of title 18, that are designed to achieve the 
purposes of sentencing set forth in title 18. The Committee expects 
that there will be numerous guideline ranges, each range describing a 
somewhat different combination of offender characteristics and of
fender circumstances. There might be, for example, various guide
line ranges for a single offense varying on the basis of existing ag
gravating and mitigating circumstances.23 The guidelines may be 
designed and promulgated for use in the form of a series of grids, 
charts, formulas, Or other appropriate devices, or perhaps a combina
tion of such devices. Whatever their form, the general logic underly
ing the effects of individual factors would presumably be apparent, or 
at least would be traceable to Sentencing Oommission determinations. 
The result should be a complete set of guidelines that covers in one 
manner or another all important variations that commonly may be 
expected in criminal cases, and that reliably breaks cases into their 
relevant components and assures a standardized result.24 

:n See section 372'5 of title 18. United States Code. as added by the repnrted bill. 
22 Subsections (c) and (d) suggests factors that the Commission might conclude are 

pertinent to the sentencing decision . 
.. For example, It Is posRible In some cases that the sentencing recommendation for a 

particular type of case will vary as to length or type of sentence because dllrerent pur
poses of sentencing apply to different categories of olrenders convicted of basically similar 
olrenseR . 

.. In developing the form In which the guldellnes are to be used, the Committee expects 
that the Commission w1l1 undertake an evaluation to assure that the necessary complexity 
of the guidelines does not detract from their elrectlve use. 

51-508 0 - 80 - 79 
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The subsection requires that, if the guidelines recommend a term 
of imprisonment -for a particular category of offense committed by a 
particular category of offender, the maximum of the sentencing range 
recommended may not exceed the minimum of that range by more 
than 25 percent. ]!'or a particular penal offense, therefore, while there 
might be numerous guideline ranges, each keyed to one 01' more varia
tions in relevant factors, no one particular guideline range lllay vary 
by more than 25 percent; all the ranges together, however, would be 
expected tf:) covel' the spectrum from no or little imprisonment -~o or 
close to the statutory maximum for the Il,pplicable class of offense. 'fhe 
breadth of the sentencing range provided in each guideline is a matter 
for the Commission to decide so long as it is within the 25 percent 
limit imposed pursuant to subsection (b). The range may be narrow 
where the purposes of sentencing can be served by a single sentence or 
a narrow range of sentences in all similar cases. 'l'he range may neces
sarily be broader where miscellaneous factors not entirely provided 
for in the guidelines may change the appropriate sentence in a par
ticular case. A range may also be broad where no such factors exist, 
but where the Commission is not sufficiently confident in their judg
ment as to the appropriate sentence to suggest a narrow range. For 
this group of cases, the guideline range might well become more nar
row as, over time, the Commission is able to refine its guidelines. 

The Commission is free to include in the guidelines any matters it 
considers pertinent to satisfy the purposes of sentencing. The Commit
tee is aware that guidelines addressing this broad range of sentencing 
alternatives-rather than just the length of terms of imprisonment, 
for example, covered by the current Parole Commission guidelines
will be dIfficult to develop. That is true especially in view of the 25 
percent limitation on the difference between the maximum and mini
mum terms of imprisonment specified in a single guideline. The Com
mittee expects the Commission to issue guidelines sufficiently detailed 
and refined to reflect every important factor relevant to sentencing 
for each category of offense and each category of offender, give ap
propriate weight to each factor, and deal with various combinations 
of factors. By so doing, .the Commission will be able to maintain the 
proper relationship between its function and that of the courts of 
appeals in contributing to purposeful and consistent sentencing. It is 
for these reasons, amoilg others, that the Commission is to be created 
30 months before the guidelines are to be put into use, and that the 
Commission is structured to contain full-time members and an exten
sive research and development capability. 

Subsection (c) lists a number of offense characteristics that the Sen
tencing Commission is required to examine for the purpose of deter
mining whether and to what extent they are pertinent to the establish
ment of categories of offenses for use in the sentencing guidelines 'md 
llolicy statements dealing with the nature, extent, location, or other 
Ulcidents of an appropriate sentence. The Commission is requirec1 to 
determine whether and to what extent each factor might be pertinent 
to the question of the kind of sentence thet should be imposed; the size 
of a firie or the length of a term of probation, jmprisonment, or super
vised release; and the conditions of probation, supervisec1 release, or 
imprisonment. The Sentencing Commission may concluc1e, with respect 
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to any of the listed factors, that, for example, the factor should not 
playa role at all in sentencing for a particular purpose. The i::lentencing 
Commission is also. required under subsection (c) to determine 
whether other factors not specifically listed are relevant to the sentenc
ing decision. 

Subsection (c) (1) specifies that the Commission consider the degree 
of relevance of the grade of the offense to the sentencing decision. 
As discussed 11l connection with proposed section 2301 of title 18, 
nil offenses are graded according to their relative seriousness. This 
does not mean that th(\ Committee intends that sentences for offenses 
with the same grade necessarily have the same sentence. It is intended 
instead that the grading be a guide as to the Committe's view of the 
relative seriousness of similar offenses. The rough approximations 
practical for statutory purposes are expected by the Committee to b~ 
refined considerably by the sentencing guidelines. 

Subsection (c) (2) specifies that the ICommission consider the rele
vance to the sentencing decision of the circumstances under which the 
offense was committed that might a~gravate or mitigate the serious
ness of the offense. Among the consHlerations the COlllmission might 
oxamine under this factor are whether the offense was particularly 
heinous; whether the offense was committed on the spur of the mOllleut 
01' after substantial planning; whether the offense was committed in 
reckless disregard of the safety of others; whether the offense hi
volved a threat with a weapon or use of a weapon; whether the offense 
was committed in a manner plainly designed to limit the danger to the 
victims; whether the defendant was acting under a form of duress not 
I i sing to the level of a defense; etc. 

Subsection (c) (3) specifies that the Commission consider the rele
vance to the sentencing decision of the nature and degree of the harUl 
caused by the offense, including whether it involved property, irre
placeable property, a person, a number of persons, or a breach of public 
trust. 

Subsection (c) (4) specifies that the Commission consider the rele
vance of the community 2;; view of the gravity of the offense to thE' 
sentencing decision, and subsection (c) (5) specifies consideration of 
the public concern generated by an offense. These suggestions are not 
intended to mean that a sentence might be enhanced because of public 
outcry about a singl~ offense. It is intended, instead, to suggest that 
changed community norms ~oncerning particular criminal behavior 
might be justification for increasing or decreasing the recommended 
penalties for the offense. Two recent examples of action by the Parole 
Commission with regard to its guidelinel:i suggest the kinds of situa
tions in which theCommissiOll might wish to reflect the community 
view of an offense in its guidelines: the Parole Commission has in re
cent years lowered the guidelines parole dates applicable to simple 
possession of marihuana, and, following the Vidnam 'Val', lowered 
the guidelines parole dates for draft violations. Similarly, if there 
were a substantial increase in the rate of commission of a very serious 
crime, the public concern generated by that increase might cause the 

2. The community might be national or it might be regional. It is expected that in certain 
situations the Commission may find it appropriate to draft the guidelines to take account 
of considerations based on pertinent regional differences. 
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Commission to conclude that the guidelines sentences for the offense 
should be increased. 

Subsection (c) (6) specifies that the Commission consider the rele
Tance to the sentencing deciuion of the deterrent effect a particular 
sentence may have on the commission of the offense by others. Thus, 
the Commission might conclude, for example, that there was an jn
crease in the incidence of a particular offense that justified an increase 
in the guidelines sentences for the offense in order to deter others 
from committing the offense. The Commission might also conclude, 
on the basis of further research, that some kinds of offenses may be 
more easily deterred than others, and that this might appropriately 
be reflected in the ,guidelines. 

Subsection (c) (7) specifies that the Commission consider the rele
vance to the sentencing decision of the current incidence of the offense 
in the community and in the nation as a whole. 

Subsection (d) lists a number of offender characteristics that the 
Sentencing Commission is required to examine in order to determine 
whether and to what extent they are pertinent to the establishment of 
categories of offenders for use in the sentencing guidelines and policy 
statements concerning the nature;,. extent, location, or other incidents 
of an appropriate sentence. The uoinmission is required to determine 
whether and to what extent each factor might be pertinent to the ques
tion of the kind of sentence that should be imposed; the size of a fine 
or the length of a term of probation, imprisonment, or supervised re
lease; and the conditions of probation, supervised release, or imprison
ment. The Sentencing Commission may conclude, with respect to any 
of the listed factors, that, for example, the factor should not play a 
role at all in sentencing for a particular purpose, or that, for exam
ple, it is relevant to the type of prison facility to which a defendant 
is sent if he is sentenced to a term of imprisonment, but is not relevant 
to the question whether he should be sentenced to a term of imprison
ment, probation, or a fine. The Sentencing Commission is also re
quired under subsection (d) to determine whether other factors not 
specifically listed are relevant to the sentencing decision. 

SubsectIon (d) contains It specific provision that "The Commission 
shall assure that the guidelines and policy statements are entirely 
neutral as to the race, sex, national origin, creed, and socio-economic 
status of offenders." 26 The Committee added the provision to make it 
absolutely clear that it was not the purpose of the list of offender 
characteristics set forth in subsection (d) to suggest in any way that 
the Committee believed that it might be appropriate, for example, to 
afford preferential treatment to defendants of a particular race or 
religion or level of affluence, Or to relegate to 1;>risons defendants 
who are poor, uneducated, and in need of educatIOn and vocational 
training. 21 

~ 

26 The requirement of neutrality with regard to such factors Is not a requirement of 
blindness. In sentencing a person to imprisonment it would be appropriate to have a judge 
consider, for example, recommending placement In an institution e(1ulpped to accommodate 
the religious dietary laws followed by the defendant, or an Institution hOllslng prisoners of 
the defendant's sex. 

21 Indeed, in the latter situation, If an offense does not warrant imprisonment for Fome 
other .purpose of sentencing, the Committee would expect that such a defendant would be 
plnced on probation with appropriate condltlons to provide needed education or vocational 
training. This qualifying language In subsection (d), when read with the provisions in 
proposed section 2302(a) of title 18 and 28 U.S.C. 994(j), which precludes the imposition 
of a term of Imprisonment for the sole purpose of rehabilitAtion, makes clear that a 
defendant sbould not be sent to prisop simply because the prison has a program thnt 
"might be good for him." 
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Subsection (d) (1) specifies that the Commission consider what ef
fect the age of the defendant should have on the sentenci.Ilg decision. 
The factor derives in part from the fact that, under the Youth Cor
rections Act and the young adult offender provisions in cun-ent law, 
the youth of an offenaer frequently plays a role in the sentencing de
cision. This role may, depenaing upon the way in which the current 
law provisions are applied, result in a more harsh or less harsh sen
tence than a regular adult offender would receive for the same offense 
committed under similar circumstances. The sentence might be more 
harsh today if the defendant is sentenced to an indeterminate sentence 
under 18 U.S.c. 5010 (b) for a relatively minor offense. Under 18 
U.S.O. 5017(c), such a defendant is required to be released upon pa
role in no more than four years, and to be unconditiohally released in 
six years, yet this sentence could apply to an offense for which an adult 
might be sentenced, for example, to only one or two years in prison. 
Oonversely, if the young offender is sentenced for a more serious of
fense under the Youth Oorrections Act provisions that permit the im
position of a sentence up to that applicable for the same offense if 
committed by an adult, lie may actually serve less time in prison than 
his adult counterpart-the parole gUIdelines that apply to persons 
sentenced under the Youth Corrections Act for all but the least serious 
offenses provide earlier parole release dates than for an adult convicted 
of an offense with the same severity rating who has the same "parole 
prognosis" or "salient factor" score. An additional problem with the 
Youth Corrections Act is that judges are inconsistent in their use of 
the sentencing provisions of the Act. For example, some judges use 
the Act's sentencing provisions for most youthful offenders, while 
others will not use it for those involved in serious felonies. The Com
mittee believes that, while consideration of youth in determining the 
appropriate sentence may be justified, the consideration should be 
employed in a much more rational and consistent way than it is today. 
Accordingly, the bill repeals the Youth Corrections Act and the young 
adult offender sentencing provisions and requires the Sentencing Com
mission ip. subsection (d) (1) to consider, in promulgating the sen
tencing guidelines and policy statements, what effect age-including 
youth, adulthood, and old age-should have on the "nature, extent, 
location, or other incidents of an appropriate sentence." 

Subsection (d) (2) specifies that the Commission determine what 
effect, if any, the education of the offender should have on the nature, 
extent, location, or other incidents of an appropriate sentence. Sub
section (e) specifies that education should be an inappropriate con
sideration in determining to sentence a defendant to a term of impri
sonment or in determining the appropriate length of such a term. 
The Commission might conclude, however, that the need for an educa
tional program might call for a sentence to probation if such a sentence 
were otherwise adequate to meet the purposes of sentencing, even in a 
case in which the guidelines might otherwise call for a short term of 
imprisonment. Clearly, education considerations will play an import
ant role in such determinations as the conditions of probation or 
supervised release, the nature of the prison facility to which an offender 
is sent, and the type of prograills that should be made available to an 
offender in prison.2B 

28 A defendant's educatIon or vocation would, of course, be hIghly ,pertinent in determIn
ing the nature of communIty servIce he might be ordered to perform as a condition of pro
batlc:>n or supervised release. 
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Subsection (d) (3) specifies that the Commission determine the 
effect, if any, that the vocational skills of the offender should have on 
the incidents of the sentence. The considerations for the Commission, 
including the restrictions of subsection (e), are siinilar to those for 
the education factor. 

Subsection (d) (4) specifies that the Commission shall determine 
what effect, if any, the defendant's "mental and emotional condition to 
the extent that such condition mitigates the defendant's culpability or 
to the ext.ent that such condition is otherwise plainly relevant." should 
have on the attributes of the sentence. The Commission might conclude 
that a particular set of offense and offender circumstances called for 
probation with a condition of psychiatric treatment rather than im
prisonment. It might also lead the Commission to conclude, in a par
ticularly serious type of case, that there was no alternative for the 
protection of the public but to incarcerate the offender and provide 
needed treatment in a prison setting. 

Subsection (d) (5) specifies the consideration of the defendant's 
physical conditions, including drug dependence. Drug dependency, in 
the Committee's view, generally Mould not playa role in the decision 
whether or not to incarcerate the offender. It might, in an unusual 
case, cause the Commission to recommend that the defendant be placed 
on probation in order to participate in a community dru~ treatment 
program, possibly after a brief stay in prison, for "drymg out," as 
a condition of probation. Other health problems of the defendant 
might cause the Commission to conclude that in certain circumstances 
involving a particularly serious illness a defendant who might other
wise be sentenced to prison should be placed on probation. This is 
consistent with the provision of section 2302 (c) permitting the Direc
tor of the Bureau of Prisons to petition the court for reduction of a 
term of imprisonment in a compelling case, such as terminal cancer. 
Of course, the physical condition of the defendant would play an 
appropriate role in the determination of the conditions of probation 
and the programs that would be made available to the defendant in 
prison, such as drug or alcohol treatment prog-rams. It should be noted 
that drug treatment programs at the present time are made available 
to prisoners on a voluntary basis, but are not required since prison 
officials have yet found no way.to make compelled programs effective. 

Subsection (d) (6) specifies that the Commission consider the rel
evance of the defendant's employment record to the attributes of 
sentence. The considerations here, including the provisions of subsec
tion (e), are similar to those for the education and vocational skills 
of the defendant. 

Subsection (d) ('7) . specifies that the Commission consider the extent 
to which family ties and responsibilities are pertinent to the sentencing 
decision. As stated in subsection (e), the Committee believes that the 
factor is generally inappropriate in determining to sentence a defend
ant to a term of imprisonment or in determining- the length of a term 
of imprisonment. The Commission certainly could conclude, howeyer, 
that, for example, a pHson whose offense was not extremely serIOUS 
but who should be sentenced to prison should be allowed to work dur
ing the day, while spending evening-s and weekends in prison, in order 
to be able to continue to support his family. Even more frequently, per~ 
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haps, family ties might playa role in such matters as the location of 
the prison facility in which a prisoner is to be housed, the use of fur
lough, and the location of pre-release custody. 

Subsection (d) (8) specifies that the Commission consider the extent 
to which community ties are pertinent to the sentencing decision. 
Under subsection (e), the Committee again has found that this factor 
is generally inappropriate in determining to sentence a defendant to a 
term of imprisonment or in determining the appropriate length of a 
term of imprisonment. Like family ties and responsibilities, this factor 
could playa role in determining in which prison facility a defendant 
might be incarcerated. 

Subsection (d) (9) specifies that the Commission is to consider the 
extent to which the defendant's role in the offense should affect the 
sentencing decision. This factor includes such matters as whether the 
defendant initiated the offense or followed someone else's lead, or 
whether the defendant was a major participant or acted only in a 
minor capacity. The Commission .might reasonably. conclude that the 
answers are important in determining both the nature of the sentence 
and its length and conditions. 

Subsection (d) (10) specifies that the Commission consider the ex
tent to which the defendant's criminal history should affect his sen
tence. This facto~ includes not only the number of prior criminal acts
whether or not they resulted in convictions-the defendant has en
ga~ed in, but their seriousness, their recentness or remoteness, and their 
indication whether the defendant is a "career criminal" or a manager 
of a criminal enterprise. 

Subsection (d) (11) specifies that the Commission consider the rele
vance to the sentencing decision of the degree of the defendant's de
pendence on criminal activity for a livelihood. 

Subsections (e) through '( n) of section 994 contain general state
ments of le~islative direction for the Commission to follow in promul
gating guidelines. 

Subsection (e) specifically requires that the Sentencing Commission 
insure that the sentencing guidelines and policy statements reflect the 
"general inappropriateness" of considering education, vocational skills, 
employment record, family ties and responsibilities, and community 
ties of the defendant in recommending a term of imprisonment or the 
len~h of a term of imprisonment. As discussed iIi. connection with sub
section (d), each of these factors may play other roles in the sentenc
ing decision-they may, in an appropriate case, call for the USe of a 
term of probation instead of imprisonment, if conditions. of probation 
can be fashioned that will provide a needed program to the defendant 
and assure the safety of the community. 

The purpose of the subsection is, of course, to guard against the in
appropriate use of incarceration for those defendants who lack educa
tion, employment, and stabi1i7.in~ ties. It should be empha5ized, how
ever, that the Committee decided to describe these factors as "generally 
inappropriate", rather than always inappropriate, to the decision to 
impose a term of imprisonment or determine its ]en~th, in order to per
init the Sentencin~ Commission to evaluate their relevance, and to give 
them application III particular situations found to warrant their con
sideration. The Committee believes that it is important to encourage the 
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new Sentencing Commission to explore the relevancy to the purposes 
of sentencing of all kinds of factors, obviousl;y pertinent or not; to sub
ject them to intelligent ana dispassionate professional analysis ; and on 
this uasis to recommend, with supporting reasons, the fairest and most 
effective guidelines it can devise. TIlere are sufficient checks built Iuto 
the system to avoid abeuatiolls, and thus the guidance in this subsectlou 
is cautionary rather than proscriptive. 

Subsectioll (f) directs that tlie Commission, in promulgating sen· 
tencing guidelines, promote tIle purposes of the guidelines, particularly 
the avoidance of unwarranted sentencing disparity.2u 

Subsection (g) c1irects the Oommission, ill pl'Omulgating sentencing 
guidelines pursuant to subsection (a) (1), to seek to satisfy the pur
poses of sentencinO', taking into accowrt 'file nature and capacity of the 
penal, correctional, and other purpose of the requirement IS to assure 
the most appropriate use of the :facilities and services to carry out the 
purposes of selli;encing and to assure that the available capacity of the 
facilities and services is not exceeded. Federal prisons are, for tlle lllOst 
part, a1reaay at capacity, and the probation service resources are 
strained. 

Subsection (h) requires that the sentencing guidelines provide a sub
stantial term of imprisonment for a convIcted defend:tnt who fits into 
one of four categories: a defendant who has a history of prior Federal, 
State, or local felony convictions for offenses committed 011 different 
occasions; a defendant who has committed the offense as part of a pat
tern of criminal activity from which he derived a substantial portion 
of his income; a defendant who committed the offense in furtherance 
of a conspiracy with three or more persons engaging in racketeering 
activity in which the defendant played a managerialI'ole; or a defend
ant who committed a violent felony while on pretrial release 0;1' release 
while awaiting sentence or appeal for another felony. The first three 
categories are ded ved from the dangerous special offender sentencing 
provisions now contained in 18 U.S.C. 3575(e). However, rather than 
providing enhanced sentences above the maximum sentence provided 
for any other similar offense, as is provided in 18 U.S.C. 3575 (b), sec
tion 994(h) requires a substantial sentence to imprisonment that is 
nevertheless within the range generally aVR.ilable for the offense. The 
fourth category was added on the Senate Floor as an amendment to 
S. 1437 of the Ninety-Fifth Congress. Subsection (h) is not intended to 
be an exhaustive list of types of cases in which the guidelines should 
specify a substantial term of imprisonment, nor of types of cases in 
which terms at or close to authorIzed maxima should be specified. 

Subsection (i) requires the Sentencing Commission to insure that 
the guidelines reflect the general appropriateness of a sentence other 
than imprisonment for a first offender whose offense is not a crime of 
violence or an otherwise serious offense.SO 

Subsection (j) makes clear that a sentence to a term of imprisonment 
for rehabilitative purposes is to be avoided. A term imposed for another 

.. The parole guidelines were a pioneering effort to bring uniformity to parole deCisions 
which they hove dOCie. Thev were developed. however. from paRt decisions. The sentencIng 
guidelines will differ signillcan tIy in their SUbstance and in their theoretical base. They 
will require ree\'aluatlon of all underlying policies, even though section 994 (I) requires 
the Sentencing Commlss:on to take Into consideration the average sentence Imposed and, In 
the case of Imprisonment, the average time served for particular categories of CRRes • 

.. The similar provisions of S. 1437, as introduced in the 95th Congress, applied only to 
defendants under the age of twenty-six at the time of sentencing. 
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purpose of sentencing may, however, have a rehabilitative focus if 
reh!lJbilitation in such a case is an appropriate secondary purpose of 
the sentencing. 

Subsection (k) directs the Commission to promulgate guidelines that 
reflect the appropriateness of imposing an incremental penalty for each 
offense where a defendant is convicted of a number of offenses com
mitted at different times, including cases in which the subsequent of
fense is a violation of section 1313 (Bail Jumping) of title 18 or is com
mitted while the person is on pretrial release pursuant to section 3502 
of title 18. If no such incremental penalty were provided (e.g., were all 
sentences to be imposed without regard to thecommission of other of
fenses and made to run concurrently), an offender who commits one 
offense would be faced with no deterrent to the commission of another 
during the interval before he is called to account for the first.31 

Subsection (1) rel1uires that the Commission be guided in promul
gating the initial guidelin('1:> by the average sentence imposed for dif
ferent categories of cases and the average length of time served in 
prison when such terms were imposed,32 but makes clear that the Com
mission need not follow the current prison terms if it finds that they 
do not adequately reflect the purposes of sentencing set forth in sec
tion 101(b) of title 18. It is not intended that the Sentencing Com
mission necessarily continue to follow the average sentencing practices 
of the past. It is intended that the Commission le'arn what those prac
tices were in order more effectively to evaluate the appropriateness 
of continuing or changing past practices. The Commission might con
clude that a category of offenders, for example, first offenders con
victed of a particular npnviolent offense that did not involve substan
tial harm to the victim, were too frequently sentenced to terms of 
imprisonment, and that for many of them a term of probation might 
sufficiently carry out the punishment, deterrence, ~ncapacitation, and 
rehabilitation purposes necessary. On the other hand, the Commission 
might conclude that a category of major white collar criminals too 
frequently was sentenced to probation or to too short a term of im
prisonment because judges using the old rehabilitation theory of sen
tencing did not see a need for incarceration because the offenders did 
not need to be rehabilitated. The Commission might conclude that 
such a category of offenders should serve a term of imprisonment, or a 
longer term than currently served, for purposes of punishment and 
deterrence. The Commission might also conclude that there was in
sufficient data for a particular combination of offense and offender 
charact~ristics on which to base a policy decision on the appropriate
ness of the sentencing pattern. For example, there might not be enough 
persons convjcted of a particularly serious violent offense in the Fed
eral system for the data on that category of offense to give an accurate 
picture of the sentencing practices for that offense. 

Subsection (m) was added to S. 1437 in the Ninety-Fifth Congress 
by a Floor amendment. It provides that. in promulgating guidelines 

at !"ee the discussion of section 2304 of tlle Co.!e. 8upra. 
32 With the elimination of early IJaro!e relense It is absolutely eB~entlal that the Com

mission not be unduly influenced by the lenl!ths of sentences of imprisonment imposed 
today. A Federal judge who toda~' believes that an offender should serve four years In 
prison may impose a sentence In ·the vicinity of ten years. knowinl! that the offender Is 
eligible for llarole rele~se after one·third of the sentence, The Commiss'on ShO'lld concern 
Itself. Instead, with the lenl!th of time convicted defendants actualIy spend in prison todny
this length of time provides a considerably more accurate picture of actual sentencing 
practices than does the sentence imposed, 
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for an offense described in section 1624 of the Code, relating to restraint 
of a minor child by a parent, the Comrnission should. consider w l~at 
effect the return of the child under circumstances other than those that -
are a bar to prosecution under section 1624(b) (2) should have on the 
sentence. Section 1624(b) (2) bars prosecution for the offense of re
straint of a minor child by a parent if the child, within thirty d.ay!:; of 
the issuance of a warrant against the restraining parent, is retul'llllld 
to the person having legal custody. '!'hus, for example, the -UOlIllll]!:;
sion might provide a lower sentence for a d.efendant who retul'lled. the 
child unharmed, but later than the 30-day period, and might proVld.e 
a higher sentence if the child was returned but had been inj ured. in sontU 
way during its restraint. . 

Subsection (n) requiTes the Commission continually to update its 
guidelines and to consult with a variety of interested. institutions and 
groups. This revision and refinement of the guidelines will represent 
the bulk of the Commission's work once the initial guidelines and policy 
statements are promulgated. This task will be a formidable one because 
it includes a continuing effort to refine the guidelines to best achieve 
the purposes of sentencing. It requires continually updat.ing the guide
lines to reflect current :views as to just punishment, and to take accollnt 
of the most recent information on satisfying the pur'poses of deter
rence, incapacitation, and rehabilitation. Perhaps most importantly, 
this provision mandates that the Commission constantly keep trael, 
of the implementation of the guidelines in order to determine whether 
sentencing disparity is effectively being dealt with. In a very real 
way, this subsection 'Complements the appellate review sections by pro
viding effective oversight as to how well the guidelines are working. 
The oversight would not involve any role for the Commission in seconu
guessing individmtl judicial sentencing actions either at the trial 
or appellate level. Rathel', it would involve an examination of the 
overall operation of the guidelines system to determine whether 
the guidelines are being effectively implemented and to revise them 
if for some reason they fail to achieve their purposes. 

Even without advancements in our ability to increase the effecti \7e
ness of various corrections programs for criminal offenders, much can 
be done to have ongoing guidelines take fullest advantage of the capa
bility we do have. For example, sound statistical studies on the effec
liveness of certain sanctions 01' treatment programs can be used to hl
crease or decrease use of thvse particular sentencing altel'nrutives. 
Recognition of the dimensions of the task is reflected in the extensive 
powers given the Commission under section 995, particularly as they 
relate to research. 

Subsection (0) requires that proposed amendments to the guidelines 
be reported, along-with a report of the reasons for the recommended 
amendments, to the Congress at or after the beginning of a session of 
Congress but no later than the first of May, and provides that the 
[omendments are to htke effect 180 days after they have been reported 
to Congress unless either House of Congress votes to disapprove n 
guideline. The subsection also specifies that the effective date of guy 
guideline may be delayed by either House. The Congressional Refer
ence Service of the Library of Congress has identified 159 seJ?arate 
statutes enacted since 1932 that contain legislative veto prOVIsions. 

" 
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At least 50 of these are of the sort contained in this subsection
resolutions of disapproval by either House of Congress. The Com
mittee feels that such a provision, allowing for effecti ve Congressional 
oversig1lt of the actions of an executive agency, is particularly ap
propriate here in view of (1) the importance of the role given the 
Sentencing Commission in the criminal justice process; and (2) the 
need to ensure that the process reflect, to some significant extent, 
the jnfluence of public sentiment and opinion. 

Subsection (p), one of the provisions inserted by the Committee at 
the suggestion of Senator Biden, requires the Sentencing Commission 
and the Bureau of Prisons to conduct a thorough analysis of the 
optimum utilization of resources to deal with the Federal prison 
population, and to report to the Congress on the results of that study. 
in conducting the study, the Commission and the Bureau are required 
to examine a variety of alternatives, including modernization of exist
ing facilities; inmate classification, and periodic review of the clas
sification, to place inmates in the least restrictive facility necessary to 
insure adequate security: and use of existing Federal facilities, such as 
those within military jurisdiction. . 

Subsection (q) requires the Sentencing Commission to evaluate the 
impact of the sentencing gu·idelines on prosecutorial discretion, plea 
bargaining, sentencing disparity, and the use of incarceration. The 
Uommission is required to submit a report of its findings, adopted by 
a majority of the voting members, to the courts, the Department of 
Justice, and the Congress. 

Subsection (1') requires the Commission to make recommendations 
to the Congress concerning raising or lowering grades for offenses, or 
otherwise modifying the maximum penalties for offenses. The first 
set of recommendations is to be made within three years of the date 
of enactment of the OI,iminal Code Reform Act of 1979, with later 
recommendations to be made as advisable. The Committee believes 
that the Commission will be in a particularly good position to make 
such recommendations to the Congress. It will be able to make recom
mendations based on such considerations as, for example, the fact that, 
for a particular category of offenses, the Commission never found it 
advisable to recommend a term of imprisonment even close to the 
maximum for the grade of offense, suggesting that the offense was 
overgraded. It might also find for a particular offense that the guide
}jnes could not recommend what the Commission felt was an appro
priately high sentence because the offense was graded too low. It might 
also find at a later date a need for recommending increased fine levels 
because the fine level set forth in section 2201 of title 18 had become 
too low because of inflation, or were too high or too low for particular 
categories of offenses. 

Subsection (s) requires the Sentencing Commission to give "due 
consideration" to a request by a defendant for modificatioll. of the sen
tencing guidelines applied to his case. 'The defendant could request 
such modification only on the basis of changed circumstances that were 
unrelated to his individual case, such as changes in the comm11nity view 
of the gravity of the offense, or the deterrent effect the sentences for 
the offense mIght have on the commission of the offense by others. The 
Commission is required to respond, to state reasons for any declina-
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tion to make modifications, and to keep the Congress informed of such 
actions on an annual basis. The Committee included this provision in 
order to assure that the Commission is constantly alerted to the pos
sible need for amendments to the guidelines. Of course, if the Commis
sion accepts a defendant's recommendations for amendment, it would 
submit the proposed amendment, and a report of the reasons for it, to 
tIle Congress pursuant to subsection (0), and would be expected to 
make a copy of these materials available to the defendant. 

Subsection (t) requires the Commission to describe the "extraordi
nary and compelling reasons" that would justify a reducti.on of a 
particularly long sentence pursuant to section 2302 ( c) (2) of title 18. 
The subsection specifically states, consistent with the rejection by the 
Committee of the rehabilitation theory as the basis for determining 
the length of a term of imprisonment, that "rehabilitation of the 
defendant alone shall not be considered an extraordinary and com
pelling reason" for reducing the sentence. 

Subsection (u) requires the Sentencing Commission, in reducing 
sentence for a particular category of offense, to specify by what 
amount the sentence of a prisoner sentenced outside the guidelines 
mi~ht be reduced if the person was sentenced before the reduction. 
Thls specification 'Would then be used by the court in assessing a 
prisoner's petition pursuant to section 2302 ( c) (3). 

Subsection (v) provides that the policy statements issued by the 
Sentencing Commission shall include a policy limiting consecutive 
terms for an offense involving violation of a general prohibition and 
an offense involving a specific prohibition contained within the general 
prohibition. The policy is intended to apply to those offenses which 
in effect are "lesser included offenses" in relation to other, more 
serious ones, but which for merely technical reasons do not quite come 
within the definition of a lesser included offense. The limitation need 
not be a complete prohibition (oxcept when sentencing for both of
fenses would be barred by law) ; its extent is to be determined by the 
Commission. 

Subsection (w) provides that the appropriate judge or officer 33 will 
supply the Sentencing Commission in each case with a written report 
of the sentence containing detailed information as to the various fac
tors relevant to the sentence and other information found appropri
ate by the Commission. 34 This provision is necessary for the Sentencing 
Commission to be able to monitor the effectiveness of various sen
tencing policies and practices. The Commission is required to submit 
at least annually to the Congress an analysis of the reports submitted 
to it under these provision and any recommendations for legislation 
that the analysis indicates is warranted. 

Subsection (x) makes the provisions of 5 U.S.C. 553, the provisions 
of the Administrative Procedure Act that relate to rulemaking, ap
plicable to the promulgation of guidelines pursuant to subsections (a) 
through (m). This is ,an exception to the fact that the Administrative 
Procedure Act is not generally applicable to the judicial branch 35 and 
also to the fact that the Federal Register is not generally used by that 
branch for publication required under the Act. 

3.1 E.g., magistrate, probation officer, or prison officials. 
31 See also 28 U.S.C. 995 (a) (8). 
os See 5 U.S.C. 551. 
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This provision establishes minimum procedural requirements for 
outside consultation by the Commission. The Committee recognizes 
that .ordinarily the Commission will observe more extensive proced
ures than those required by section 553, at an earlier stage in the proc
ess of guideline development, to acquaint itself fully on the issues 
involved in the promulgation of specific guidelines. Section 995 (a) 
(21) empowers the Commission to hold hearings and call witnesses 
in the fulfillment of its duties. Such procedures are particularly ap
propriate for use by the Commission in developing guidelines. The 
Commission should consider as broad a cross-section of views and con
sult as diverse a group of interested parties as possible during all 
stages of guideline development. In this context the notice-and-com
ment procedures of section 553 will serve as a checking mechanism to 
insure that all relevant views are evaluated by the Commission. As a 
result, the Committee does not intend that the informal rule-making 
procedures of section 553 constitute the first and only means by which 
the Commission consults interested parties outside the Commission; 
rather, these procedures represent the final steps in the process. 

SECTION 995. POWERS OP THE COMMISSION 

Subsection (a) enumerates twenty-one specific powers of the Com
mission that may be exercised by majority vote of the members pres
ent and voting,36 and provides, III paragraph (22), that the Commis
sion may perform such other functions as are required to permit Fed
eral courts to meet their sentencing responsibilities, as provided in. sec
tion 2003(a) of title 18, United States Code, and to permit uthers 
involved in .the Federal criminal justice system to meet their related 
responsibilities. The section reflects the broad responsibility imJ?Osed 
upon the Commission to assure that sentencing and the admimstra
tion of sentences fulfill the purposes of sentencing enumerated in 
section 101 (b) of title 18. 

The first eight paragraphs of subsection (a) contain general admin
istrative powers necessary to carry out the functions of the Commis
sion. Paragraph (1) provides that the Commission may establish gen
eral policies and promulgate necessary rules and regulations. The poli
cies, rules, and regulations covered by this paragraph differ from the 
sentencing guidelines and policy statements required to be promul
gated pursuant to section 994 (a)-paragraph (1) relates to those pro
visions necessary for the internal administration of the Commission 
and such matters as establishing the procedures for the conduct of 
hearings and receipt of views on the guidelines and policy statements. 
Paragraph (2) provides that the Commission may appoint and fix the 
salary and duties of the Staff Director of the Commission, who will 
be paid at a rate not to exceed the highest rate applicable for 
grade 18 of the General Schedule. It is the intent of the Com·· 
mittee that the Staff Director be a highly qualified individual 

36 It Is Intended that the members of the Commission approve the broad outlines of 
various research'related projects and provide policy guidance to their conduct. The func
tions of the Commission set forth here COUld. of course, be delegated to a committee or 
staff personnel by vote of the Commission In those instances where the day-to-doy details 
would be too cumbersome to mnnage by full Commls~lon action. See subsection (b). This 
Is in contrast to the promulgation of guidelines and policy statements pursuant to section 
994, matters which cannot be delegated. 



Title 28. 1250 
Section 995. 

who is able to efficiently ,administer the staff of the Commission, in· 
cluding administration of its very important research functions. Para
graph (3) gives the full Commission the authority to deny, revise, or 

. ratify budget requests of the Commission prepared under the direction 
of the Chairman of the Commission pursuant to section 993(b) (1). 
Paragraphs (4), (5), (6), and (7) contain provisions common to 
Commissions relating to procurement power, acquisition of property 
and services, and contract authority. Paragraph (8) permits the Com
mission to request information from Federal agencies and judicial of
ficers required in the performance of its (uties, and pemnits those 
agencies and officers to provide the requested information consistent 
with other provisions of law. This provision is designed to permit the 
Commission to obtain information necessary to its research concern
ing efficacy of sentencing practices and to the preparation of guidelines 
and policy statements relating to sentencing matters. . 

In addition to these general administrative provisions, sections 995 
gives the Commission a number of powers relating specifically to its 
role in monitoring the effectiveness of the sentencing practices and 
policies in the Federal criminal justice system. 

Under subsection (a) (9), the Sentencing Commission has authority 
to monitor the performance of probation officers with respect to sen
tencin~ recommendations, including. those relating to application of 
guidelmes and policy statements. Under subsection (a) (10), the Com
mission is authorized to issue instructions to probation officers concern
ing the application of guidelines and policy statements of the Com
mission. The probation officers will be a cruClallink in the effectiveness 
of both sentencing guidelines and policy statements. It is essential that 
their preparation of presentence reports, along with recommendations 
as to applicable guidelines and notice to the sentencing judge of perti
nent policy statements of the Sentencing Commission, be done with 
sufficient information from the Commission to result in reasonable 
consistency in their recommendations. In addition, the probation of
ficers as supervisors of probationers and persons on supervised release 
will need an understanding of the guidelines and policy statements in 
order to assist them in carrying out those supervisory functions. 

A number of additional provisions provide for extensive research 
and data collection and dissemination authority in the sentencing 
area.37 These functions are essential to the ability of the Sentencing 
Commission to carry out two of its purposes: the development of a 
means of measuring the degree to which various sentencing, penal, and 
correctional practices are effective in meeting the purposes of sentenc
ing set forth in section 101 (b) of title 18, United States Code,38 and the 
establishment (and refinement) of sentencing guidelines and policy 
statements that reflect, to the extent practicable, advancement in 
knowledge of human behavior as it relates to the criminal justice 
process.S9 

Under subsection (a) (17), the Sentencing Commission is authorized 
to conduct programs of ,instruction in sentencing techniques for per-

87 Sub.ections (a) (12) through (a) (lG). 
oo Section 11111 (b) (2) • 
.. Section 991{b) (l) (e). See also section 994{n). 
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sons connected with the sentencing process.40 While the instructional 
effort would probably be most extensive during the early period of 
implementing the imtial guidelines and policy statlJments, it is ex
pected that periodic instruction will continue to be .necessary, partly to 
bring personnel up to date on changes in the guidelines and policy 
statements and on developments in the case law, and partly to instruct 
new personnel in the Federal criminal justice system. The programs 
could be run in cooperation with the Department of Justice if both 
believed this approach would be helpfu1.41 

Under subsection (a) (19), the Commission is authorized to study 
the feasibility of developing guidelines for the disposition of juvenile 
delinquents. 

Subsection (b) is a broad statement as to powers and duties similar 
to section 995(a) (22), and includes specific authority to delega;te 
powers other than promulgation of general policy statements and 
guidelines for sentencing pursuant to section 994 (a), the issuance 
of general policies and promulgation of rules and regulations pursuant 
to section 995 (a) (1), and the decision as to the factors to be considered 
in establishment of categories of offenders and offenses pursuant to 
section 994 (b) . 

Subsection (c) requires Federal agencies to make services, equip
ment, personnel, facilities, and information available to the greatest 
practicable extent upon request of the Commission in the execution 
of its functions. 

Subsection (d) provides that a simple majority of the membership 
then serving shall constitute a quorum for the conduct of business. 
Except for the promulgation of sentencing guidelines or policy state
ments, the Commission may exercise its powers and fulfill its duties 
by the vote of a simple majority of the members present. Section 
994 (a) requires that guidelines and policy statements be promulgated 
only by affirmative vote of at least four members of the Commis
sion. The phrase "the membership then serving" means those mem
bers who have been designated by the President or appointed by 
the President and confirmed by the Senate. For example, if only 
five have been designated or appointed at a given time, then only 
three are needed for a quorum, and the Commission may conduct 
most routine business by the vote of two. 

Subsection (e) requires the Commission, except where otherwise 
provided by law, to make available for public inspection a record of 
the final vote of each member on any actions taken. 

SECTION 996. DIRECTOR AND STAll'F 

The Staff Director is given authority, under subsection (a), to 
supervise the activities of the Commission employees and perform 

.. The Sentencing Comml~~lon mny wish to Incl\J(J~ In th~Re prol(rllms such pprsot)s nR 
prosecutors and defense counsel. sentencing 11m] nppellate jUdges, Ilnd prohlltion officers 
who need to understllnd the Commission's guidelines nnd policy statements In order to 
assure their understanding of the new sentencing policies and procedureR. In addition, 
prison officla's would benefit from such Instruction If they are Involved In making sentencing 
recommendations and carrying out sentences pursuant to the guidelines and policy 
Btatements. 

41 See subsection (a) (11). 
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other duties assigned by the Commission, and, under subsection (b), 
to appoint such officers or employees as are necessary in the execution 
of the functions of the Commission, subject to the approval of the 
Commission. The Committee intends that the Commission staff con
sist of persons with a wide variety of backgrounds pertinent to con
ducting criminal justice research and making recommendations as to 
sentencing policy. 

The officers and employees of the Commission are, under subsection 
(b), exempted from most Civil Service provisions in title 5, United 

: States Code, except for the benefits provided in chapters 81-89. 

SEOTION 997. ANNUAL REl'ORT 

This section requires the Commission to report annually to the 
Judicial Conference, the Congress, and the President (In the activities 
of the Commission. 

SEOTION 998. DEFINITIONS 

This section defines the terms "Commission", "Commissioner". 
"guidelines", and "rules and regulations". 
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CHAPI'ER 115. EVIDENCE; DOCUMENTARY 

SECTION 1738A OF TITLE 28, UNITED STATES CODE.-FULL FAITH AND 
CREDIT GIVEN TO CHILD CUSTODY DETERMIN A'l'IONS 

A new section 1738A is added to title 28 of the United States Code 
by section 126 of the bill. r1'he new section, and iIts relationship to 
certain other provisions of the bill, are discussed in connection with 
section 1624 of title 18 in the bill. i} 

Subsection (.a) requires each State to enforce, and not to modify, 
any child custody deJtermination made by another State consistently 
with section 1738A. The only exception is where the other State no 
longer has jurisdiction or has declined to exercise iIts jurisdiction to 
modify the determination.1 

The version of this section ;that was included in S. 1437 as it passed 
the Senate in the Ninety-Fifth Congress contained two additional 
exceptions. One would have allowed .a State to "overrule" the order 
of another State if it found the "primary .basis for . . . (the order) 
was punishment of a contestant and not the best interests of the child," 
and the other would have allowed such action when the order was 
"inconsisterut with a strong public policy" of the forum. Both excep
tions are omitted in the repor.ted bill for the following reasons: 

(1) Both exceptions seriously weaken ,the effeCJtiveness of the 
the proposal, and have been severely citicized on that account. 

(2) Both exceptions require the second State involved in a 
case to reexamine and evaluate the details of the judicial proceed
ings of the first State. 

(3) Both exceptions are inconsistent with the Uniform Child 
Custody J urisdiotion Act (UCCJ A). 

(4) Both exceptions would present serious obstacles to use of 
the proposal's. criminal provisions. In determining whether a 
person should be investigated, prosecuted, or convicted for the 
criminal offense, issues would arise as to whether the custody order 
violated .by the illSpect was punitive or was based on the best in
terests of the child, and as to whether the order was inconsistent 
with the public policy of other States. 

(5) The first of the two exceptions would represent a Federal 
dictation to the States of which substantive grounds for custody 
will command interstate respect and which will not. 

(6) The purposes of the first exception can better be achieved 
through legislation or judicial action in each State than by crea
tion of a Federal exception rewarding child snatching and forum 
shopping by parents. 

(7) There is no adequate means, other than deletion of the 
exceptions, to solve these problems. 

1 See subsection (f). 

(1253) 

51-508 0 - 80 - 80 



Title 28. 
Section 1738A. 

1254 

Subsection (h) contains definitions of terms used in the section. 
A number of these definitions reflect policy choices. "Oustody deter
mination" is defined to include temporary as well as permanent orders, 
which is necessary to the functioning of the proposal in cases where 
restraint of the child must be dealt with before a final order can be 
made. The definition also encompasses visitation. As pointed out in a 
recent law review article, this is justifiable for a number of reasons: 2 

First, the wide variety of custody and visitation arrange
ments that courts impose or accept from the parties, includ
ing split custody during various periods and shared custody, 
defies the categorization of such parental rights into those 
that are "custody" and those that are not. Second, even in 
cases where one parent clearly has a right of custody and the 
other clearly has only a right of visitation, the relationship 
between those rights is extremely close. A judge's decision to 
give custody to one parent may be greatly influenced by his 
intention that the other parent enjoy a specified right of 
visitation. The cooperation a non-custodial parent extends 
to the custodial parent in connection with custody, support, 
education, and other matters affecting the welfare of the 
children may be influenced by the facilitation or frustration 
of visits. 

Similarly, the term "modify" is defined to refer to a custody de
termination made subsequent to a prior custody determination con
cerning the same child, whether or not made by the same court. 
Such a definition is necessary to the functioning of the section when, 
for example, there is jursidiction in two States under different para
graphs of subsection (c) (2), one of them makes an order, and the 
other is then asked to make a contrary order. 

Subsection (c) states the jurisdictional criteria modeled primarily 
on,those of the UOOJA. It does not purport to forbid a State in the 
first instance to assume jurisdiction in cases not meeting these criteria, 
but it conditions the statutory duty of subsection (a) on them. Oer
tain improvements have been made in those criteria to avoid problems 
encountered by States using the UOOJ A. In subsection (c) (2)(B ) 
(i), it is made clear that "mere physical presence" of a child or con
testant does not, standing alone, constitute a sufficient "significant 
connection" under that paragraph. Language in subsection (c) (2) 
(0) (ii), referring to "neglect" is omitted, so that States will not 
lightly claim jurisdiction thereunder. The jurisdictional criteria in 
subsection (c) (2) (A) are preferred over those in (B), which in turn 
are preferred over those in (0). 

The provision that the criteria of subsection (c) apply "whether 
or not the child is physically present" in a State merely emphasies 
the intent that the physical presence of the child is materal to the 
jurisdictional criteria only when that criterion so states. 

Subsection (d) provides that jurisdiction, once exercised, continues 
as long as the child or a contestant continues to reside in the State. 
This provision removes the temptation of a parent to move with a 
child from one State to another State he expects to be more "favor-

• See R. Coombs. The 'Snatohed) Ollila i8 Halfway Home in Oongre88, 11 Fam. L. Q, 
407, 419-421) (1978). 
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ruble," in the hope that :by remaining there long enough he can oust 
the first State of jurisdiction. 

Subsection (e) provides, in effect, that an order is consistent with 
section 1738A only if reasonable notice and opportunity to be heard 
have been given to all interested parties. 

SubsectIOn (f) states the only exception to the subsection (a) duty 
of a State to enforce and not to modify a determination. The exception 
applies if the Strute court has jurisdiction and the State court that 
earlier had acted in the case has lost, or declined to exercise, jurisdic
tion to make a modification. 

Subsection (g) provides that, during .the pendency of a proceeding 
in one State consistent with section 1738A, no other State shall exercise 
jurisdiction to make a "custody determination" concerning the same 
child. This provision, modeled on UCCJA section 6(a), IS designed 
to deal with the situation where two States at once have jurisdiction to 
make an initial child custody determination and both have proceedings 
initiated in their courts. This subsection would give recognition to the 
most timely commenced proceeding, unless that court declines juris
diction in deference to another State that is a more appropriate foru;n 
under the circumstances. 



Title 28. 
Section 1291. 

CRAFTER 83. COURTS OF ApPEAL 

SEOTION 1291. FINAL DECISIONS OF DISTRIOT OOURTS 

Seotion 1291, relating to jurisdiction of appeaJs from final decisions 
of the United States district courts, is amended to provide that a court 
of appeals may review a decision of the district court made pursuant 
to Rule 35(b) (2) of the Federal Rules of Criminal Procedure if the 
court of appeals has granted the petition for leave to appeal of the 
United States or the defendant. It is intended that the petition for leave 
to appeal to the court of appeals be similar to a petition to the United 
States Supreme Court for a writ of certiorari and the discretionary 
appeal provided in 28 U.S.C. 1292(b). 

(1257) 



TITLE IV-GENERAL PROVISIONS 
1. Introduction 

Title IV of the bill contaJns the general provisions applicable to 
the legislation. 
2. Section 131-Sevembility 

Section 131 provides that an invalid p'rovision of the bill is sepa
rable from the other provisions of the blll,l and that a finding that a 
particular application of a provision is invalid will not affect other 
applications of the provision. This section also provides that if an 
affirmative defense set forth in this Act is held 'invalid then the 
offense shall be read as iithe affirmative defense had not been set forth. 
An affirmative defense is a defense specifically designated as "affirma
tive" and is characterized by the fact that the 'defendant has the burden 
of proving it by a preponderance of the evidence. This is to be dis
tinguished from a "regular" defense as to which, once the issue is 
properly raised by the evlidence, the government has the burden of 
disproving it beyond a reasonable doubt. The affirmative defenses 
in this Code have been carefully considered and 'are deemed appro
priate only if the defendant has the burden of proof. Accordingly, this 
provision makes it clear that a judicial determination that an affirma
tive defense is invalid has the effect of repealing the affirmative 
defense. 
S. Section 132-Transition 

Section 132 cOI}.tains provisions to continue the existence of the 
Bureau of Prisons and the Federal Prison Industries. 

Section 132(a) continues the Bureau of Prisons created under 
existing chapter 303 of title 18, United States Code, as the Bureau of 
Prisons under neW' section 571 of title 28, United States Code, and 
provides that the person who is Director of the Bureau of Prisons 
on the effective date of the Act wHl remain in office under new section 
571 (b) of title 28. Under new section 571 (a), the Director serves 
under the direction of the Attorney General and could be replaced by 
him, as is the case under existing law.2 

Section 132(b) continues the present Federal Prison Industries 
created under existing sl'ction 4121 of title 18 as the Federal Prison 
Industries under new section 581 of titI(> 28, and provides that mem
bers of the Board of Directors in officl' on the effective date will con
tinue in office. 
4. Section 133-Authorization 

Section 133 authorizes the appropriation of necessary sums to carry 
out the provisions and purposes'of the Act. 

1 See United State. v. Jackaon, 390 U.S. 1>70,1>85-1>91 (1968). 
• 18 U.S.C. 4041. 
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5. Section 134-Ejfective Date 
Subsection (a) of section 134 contains the effective date provision 

for the Act. It provides that, with three exceptions, the Act will take 
effect on the first day of the first calendar month beginning thirty 
months after the date of enacment. 

The first exception to the thirty-month effective date, set forth in 
subsection (a) (1) (A), is that sections 126 and 171 of the Act, relating 
to child custody determinations, go into eftect on the date of enact
ment or on October 1, 1980, whichever occurs later. 

The second exception, contained in subsection (a) (1) (B), is that 
the provisions of chapter 58 of title 28, United States Code, relating to 
the creation and responsibilities of the United States Sentencing Com
mission, take effect on ~he date of enactment. Subparagraph (B) also 
specifies that the Sentencing Oommissioll shall suomit tile initial sen
tencing guidelines promulgated pursuant to 28 U.S.C. 994(a) (1) to 
the Congress within 18 months of the date of enactment. Under sub
section (a) (2), the terms of the first members of the United States 
Sentencing Commission would not begin to run for purposes of 28 
U.S.C. 992(a) until the sentencing guidelineS were in effect pursuant 
to subsection (a) (1) (C), even though they would be designated or 
appointed well before that time. The work of the Sentencing Commis
sion in promulgating sentencing guidelines and policy statements is 
crucial to the effectiveness of the revised sentencing system set forth 
in the Code. It is essential that the work of the Sentencing Commission 
begin as soon after the date of enactment of this Act as possible. 

The third exception, contained in subsection (a) (1) (C), is that the 
sentencing guidelines system will not replace the current law provisions 
relating to the imposition of sentence, the determination of a prison 
release date, and the calculation of good time allowances, until three 
events occur: First, the Sentencing Commission must have submitted 
the initial set of sentencing guidelines to the Congress, along with a 
report of the reasons for its recommendations. Under subsection (a) 
(1) (B), the Commission has 18 months from the date of enactment 
to make that submission. Second, the General Accounting Office must, 
within six months of the submission of the ~uide1ines, conduct a study 
of the guidelines, and their potential impact in comparison with the 
operation of the existing sentencin.!r and parole release system, and 
report its findings to the Con!rress. Third, the Congress must have six 
months after the guidelines have been submitted to it, and after the 
General Accounting Office has made its report pursuant to subsection 
(a) (1) (C) (ii), jn which to examine the v:uidelines and consider the 
reports. The Committee has added this provision to the bill to assure 
that there is ample opportunity for interested parties to examine the 
proposed initial guidelines before they are used to replace the existing 
senhmcing sy!'=tE'm. 

The Act will apply to any offense or other event occurring on or 
after the effective date. A sentence set before the effective date of the 
guidelines as to an individual imprisoned or on probation or parole 
on that date would not be affected by this Act. As to an offem:e com
mitted prior to the effective date, the preexisting law will apply as to 
all substantive matters including the imposable sentence. If a trial 
occurs or a sentence is imposed on or after the effective date for an 
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offense committed before the effective date, the procedural and admin
istrative provisions of the Act will apply except to the extent that such 
provisions are inconsistent with the preexisting law. 

Subsection (b) keeps the Parole Commission and current law provi
sions related to parole in effect for the five year period after the effec
tive date of this Act in order to deal with sentences imposed under cur
rent sentencing practices. It also keeps the provisions as to a term of 
impriEonment in current law in effect during the period described in 
subsection (a) (1) (C). This will assure that the length of a term of 
imprisonment, and the parole and good time statutes, will remain in 
effect as to any prisoner sentenced before the sentencing guidelines and 
the provisions of proposed 18 U.S.C. 2303 and 3824 go into effect pur
suant to subsection (a) (1) (C). All other aspects of the sentencing 
provisions will go into effect on the effective date of the Act as to any 
person sentenced after the effective date. 

Most of those individuals incarcerated under the old system will be 
released during the five year period. As to those individuals who have 
not been released at that time, the Parole Commission must set a re
lease date for them prior to the expiration of the five years that is the 
earliest date that applies to the prisoner under the applicable parole 
gnidelines.3 

Subsection (b) also assures that, while the Parole Commission re
mains in existence, the Chairman of the Parole Commission or his 
designee will remain a member of the National Institute of Correc
tions, and the Chairman will remain a member of the Advisory Cor
rections Council ex officio and be an ex officio member of the United 
States Sentencing Commission. 
6. Seotion l3S-Reservation of Jurisdiction 

Section 135 carries forward an amendment proposed by Senator 
Long on the Senate Floor to S. 1437 in the Ninety-Fifth Congress and 
adopted by the Senate by voice vote to the effect'that enactment of this 
Act does not modify or impair the jurisdiction of any Committee of 
the Senate to consider and report measures establishing criminal 
offens~s in connection with legslation within its jurisdiction under the 
Standmg Rules of the United States Senate or prescribing or altering 
penalties for committing such offenses. 

3 The Committee Intends that, in the final setting of release dates under this provision 
the P'lro~e Commission gh'e the prisoner the benefit of the applfcable new sentencln~ 
guideline If It is lower than the mlmimum parole guideline. 

L...... _____________________ ~ __________ _ 



TITLE V-TECHNICAL AND CONFORMING AMENDMENTS 
CROSS-REFERENCED IN TITLE 18 

Title V of the bill as reported, contains amendments that transfer 
some current title 18 provisions to non-title 18 titles. Only those 
provisions that are moved out of title 18 but cross-referenced in 
the new code are included in title V. The provisions are also amended 
where appropriate to conform them to the new Criminal Code. Other 
technical and conforming amendments n.ecessary to transfer a number 
of essen.tially regulatory offenses now in title 18 into title 18 Appendix 
pending further study for finding a place for them in othE';.r appro
priate titles or possible repeal and to conform the non-title 18 titles of 
the 'Uni.ted States Code are included in the bill as titles VI and VII 
respectively. 

Part A of title V contains amendments to two Acts that would be 
codified to title 15, United States Code. Section 141 carries forward 
the provisions of 18 U.S.C. 841 through 848, relating to explosives, 
as title XI of the Organized Crime Control Act of 1970, amended to 
conform to the new Criminal Code. Section 142 carries forward the 
provisions of 18 U.S.C. 921 through 928, relating to firearms, as title I 
of the Gun Control Act of 1968, amended to conform to the new Crimi
nal Code. Part B carries forward without amendment 18 U.S.C. 1116 
(b) (4) as section 2 of the Act for the Prevention and Punishment of 
Crimes Against Internationally Protected Persons and carries for
ward current 18 U.S.C. 951. Part C carries forward an amended ver
sion of the provisions of 18 U.S.C. 1151, 1152, 1153, 1162, and 3243 and 
25 U.S.C. 232, relating to jurisdiction over offenses in Indian country, 
in a provision to be codified to title 25, United States Code. The pro
visions are amended to conform to the proposed Criminal Code. Part 
D makes the Congressional findings that were the basis for the new 18 
U.S.C. 1624 and 28 U.S.C. 1738A, as well as for the expanded role of 
the Parent Locator Service, accomplished by other Part D amend
ments to the Social Security Act. Part E carries forward without 
amendment 18 U.S.C. 793, 794, and 798 as sections of Acts codified to 
title 50, United States Code. 

• 

The material following these introductory comments briefly de
scribes the changes made by each section of title V. Preceding the 
section-by-~ection description is an outline of the types of changes 
made. 
1. Seotio7UJ Moved From. Title 18 

As noted above, title V contains the limited number of" sections that 
have been moved from existing title 18 to other titles of the United 
States Code and are cross-referenced in the new Code. Most of the 
former title 18 provisions are reenacted and redesignated as sections 
of an Act that is codified to a title that is not positive law, while other 
former provisions of title 18 are set out in full as sections to be codified 

(1263) 
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to another title. Where the Committee concluded that a section of 
existing title 18 should be moved to a title of the United States Code 
which has not been codified into positive law and there was no par
ticularly appropriate Act to which to move it, the provision being 
transferred has been placed after a caption indicating the title 
believed to be most appropriate, and is given a section number of this 
bill in proper sequence. See, e.g., section 161 of the bill under the cap
tion of title 25 enacting provisions dealing with jurisdiction over of
fensescommitted in Indian Country currently in title 18. Where ma
terial to be included in a title which has not been enacted into positive 
law has been made an amendment to an existing Ad on the subject 
covered by the amendment, it follows a caption in the bill for the 
appropriate title. See e.g., section 141 of the bill transferring a num
ber of existing title 18 provisions relating to explosives to the Orga
nized Crime Control Act of 1970 to be codified to title 15 of the United 
States Code. The sections moved from existing title 18 to other titles 
have also been conformed to the revised version of title 18 as discussed 
below. 
13. OulpabiZity 

Culpability standards have been conformed to those used in the new 
Criminal COde, except for the offenses transferred to title 50, for 
which current law terminology is retained. As a general rule, when a 
parti<lular mental state is desired as to an element of an offense, this 
IS accomplished by explicitly setting forth the mental state required. 
Unlike the new title 18, which in the absence of an express culpability 
standard has special rules of construction for determining the mental 
state required with respect to the various elements of the offense, the 
applicable mental state required is to be determined by looking to the 
provisions of each offense or regulatory scheme as under current law.1 

In these title V conforming amendments, the culpability standard 
in existing law is changed to "knowing" unless the text indicates 
otherwise.2 

8. Sentencing 
Of the offenses transferred out of title 18 by provisions of title V 

of this Act, many continue to be punishable tmder provisions of title 
18 that cross-reference the transferred provisions.a Other offenses are 
deleted from the transferred provisions·and covered in the new Crimi
nal Code.4 The provisions transferred to Acts codified to title 50, how
ever, are transferred verbatim, leaving current law sentence levels, 
consistent with the decision of the Committee to leave revision of the 
espionage laws for later consideration. The new Criminal Code refers 
in Chapter 11 to the espionage offenses by cross-reference for both the 
descriptions of the elements of the offenses and the maximum sentence. 5 

1 Section SOS(a) (2) provides. among other things. that the state of mind. if any. to be 
provect with respect to any element of an offense described in a statute outside title 18 
shall bo determined by the provisions of that statute. Without the ruleR of construction 
applicable, the· courts will look to the type of statute, the regulatory scheme, as well as 
tho terminology used for the required mental states. 

2 Where culpability standards have been amendeo nnder this g-eneral rule. the section
by-section analy~ls inoil'ates this either by the wo.td "culpabllit:v" or bv a statement that 
culpability has been conformed to prolWsed title 18. without further elaboration. 

3 See proposed sections 1821 (a) (2) and 18221a) (2). 
'See. e.g., proposed ~ectton 1821(a) (1) o~ Utle 18. 
• Proposed sections 1121 through 1124 of title 18. 
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4. TerminoZogy 
In those instances in which the section-by-section analysis notes a 

change in terminology, the section has been amended to conform 
terminology in the section to the terminology of the Criminal Code 
with no intent to change the substance of the provision. 
5. Cross-referenoes 

In those instances in which the section-by-section analysis indicates 
a change in a cross-reference, the cross-reference has been amended 
to preserve the effect of existing references. If the analysis indicates 
instead that a provision has been amended to refer to a particular 
section, this is generally a new cross-reference made to a provision 
of the new title 18 describing the offense for which punishment was 
previously provided in the section now containing the cross-reference. 
6. Seotion-by-Seotion Analysis 

,""PART A-AMENDMENTS RELATING TO COMMERCE AND TRADE, 
, TITLE 15, UNITED STATES CODE 

Section 141: 
(15 U.S.C. . ) ____ Amends title XI of the Organized Crime 

Control Act of 1970, relating to explosives, 
by reenacting and redesignating sections 
841 through 848 of title 18 as sections 1102 
through 1109 of the Organized Crime Con
trol Act, and renumbering existing sections 
1103 through 1107 as sections 1110 through 
1114. The provisions are amended as 
follows: 

Section 1102 (formerly 18 U.S.C. 841) 
is amended to delete material covered by 
the definition of "explosives" in proposed 
sections 111 and 1821 of title 18. Section 
1103 (formerly 18 U.S.C. 842) is amended 
by deleting language relating to causing an 
offense in subsection (a) (3) (A) as covered 
in proposed chapter 4 (complicity) of title 
18, by updatin~ the reference to the drug 
laws in subsectlons (d) (5) and (i) (3), to 
conform the culpability standard in sub
section (f) to proposed title 18, and by con
forming a cross-reference in subsection (g). 
Section 1104 (formerly 18 U.S.C. 843) is 
amended by conforming cross-references in 
subsections (b) (1) and (d), and by con
forming the culpability standard in subsec
tion (b) (2) to proposed title 18. Section 
1105 (formerly 18 U.S.C. 844) refers to the 
offense under proposed section 1821 (ex
plosives offenses) of title 18, which covers 
former subsections (a) and (b) of 18 
U.S.C. 844 through its grading provisions. 
Existing subsection (c) of 18 U.S.C. 844 



Title 15. 1266 

PART A-AlIIENDlIIENTS RELATING TO COllUfERCE AND TRADE, 
TITLE 15, UNITED STATES CODE-continued 

Section 141: 
(15 U.S.C. )

Continued 

Section 142: 

has been omitted as covered in proposed 
section 4001 (a) (17) of title 18 (civil for
feiture). Existing subsection ( d) of 18 
U.S.C. 844 has been omitted as covered in 
proposed section 1821 (a) (1) of title 18. 
Existing subsection (e) has been omitted 
as covered in proposed sections 1615 (ter
rorizing) and 1616 (communicating a 
threat) of title 18. Subsections (f) and (i) 
have been omitted as covered in proposed 
sections 1701 (arson), 1702 (aggravated 
property destruction), 1601 (murder), 1602 
(manslaughter), 1611 (maiming), 1612 
(aggravated battery), 1613 (battery), and 
1001 (criminal attempt) of title 18. Sub
section (g) has been omitted as covered in 
proposed section 1821(a) (3) of title 18. 
Subsection (h) has been omitted as covered 
in proposed section 1823 (using or posses
sing a weapon in the course of a crime) of 
title 18. Subsection (j) has been omitted as 
covered in proposed section 1821 (b) of title 
18. Section 1106 (formerly 18 U.S.C. 845) 
has been amended to delete the reference in 
subsection (a) to provisions which have 
been omitted, and to conform the cross
references in subsection (a) (5) to the 
amendments made by this Act to the Gun 
Control Act of 1968. Sections 1107 (for
merly 18 U.S.C. 846), 1108 (formerly 18 
U.S.C. 847), and 1109 (formerly 18 U.S.C. 
848) have been amended as to cross-refer
ences. Section 1107 is also amended to delete 
material covered in proposed section 3001 
(investigative authority over offenses with
in this title) of title 18. Section 1108 is also 
amended to provide that the Secretary may 
not prescribe regulations that require pur
chasers of black powder under the exemp
tion for black powder (new section 1106 
(a) (5) to complete affidavits or forms at
testing to the exemption. Section 1111, as 
redesignated, is amended as to cross
references. 

(15 U.S.C. ) ______ Amends title I of the Gun Control Act of 
1968, relating to firearms, by reenacting 
and redesignating sections 921 through 928 
of title 18, United States Code, as sections 
102 through 109 of the Gun Control Act, 
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P.\RT A-AlIIENDlIIENTS llliLA'l'ING TO COllIffIERCE AND 'I'R<\DE, 
TITLE 15, ~ITED STATES CODE-continued 

Section 142: 
(15 U.S.C. )

Continued 

and rl"numbering existing sections 103 
t.hrough 105 as sections 110 through 11~. 
The provisions are amended as follows: 

The sections are conformed to amend ref
erences to "this chapter" to references to 
"this title". Section 103 (formerly 18 
U.S.C. 922) is amended as to cross-refer
ences, to amend subsection (b) (3) (C) (ii) 
to permit the use of certified as well as reg
istered mail, to amend the sworn statement 
set forth in subsection (c) (1) to include 
in the sworn statement descriptions 
of adidtional legal bars to gun owner
ship set forth in current law, and to 
update references in subsections (d) (3), 
(g) (3), and (h) (3) to violations of the 
drug laws. The amendment to section 103 
(c) (1) is made at the suggestion of the 
Department of the Treasury, to include 
language in the sworn statement consistent 
with section 103 (h) and Treasury Form 
4473: Firearms Transportations Records 
and to add to that language a reference to 
being under indictment, or having an infor
mation filed, for a felony. Subsections (i) 
and (j) of existing section 922 are omitted 
as covered in proposed sections 1731 
through 1733 of title 18, and the remaining 
subsections are redesignated accordin~ly. 
Sections 104(d) (1) (C) and Cd) (1) CD) 
(formerly 18 U.S.C. 923 (d) (1) (C) and 
( d) (1) (D) ) are amended as to culpability. 
SectlOn 105 (formerly 18 U.S.C. 924) is re
written to include only violations of the 
title and to cross-reference to proposed sec
tion 1822 (firearms offenses) of title 18 for 
the sentence. The remainder of subsection 
( a) is omitted as covered in proposed sec
tion 1343 (making a false statement) of 
title 18. Subsection (b) is omitted as 
c~:)Vered in proposed section 1822 (a) (1) of 
tItle 18. Subsection (c) is omitted as 
covered in proposed section 1823 (using a 
weapon in the course of a crime). Subsec
tion ( c) is amended to delete language 
covered in proposed section 4001 (a) (18) 
a!ld (19) (civil forfeiture) oftitle18. Sec
tIon 106 ( c) (formerly 18 U.S.C. 925 ( c) ) is 
amended to conform cross-references. Re
designated section 111 is amended as to 
cross-reference. 
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PART B-Al\IENDl\IENT RELATING TO FOREIGN RELATIONS AND 
INTERCOURSE, TITLE 22, UNITED STATES CODE 

Section 151: 
(22 U.S.C. -) - __ 18 U.S.C. 1116 (b) (4) is reenacted and re

designated as section 2 of the Act for the 
Prevention and Punishment of Crimes 

Section 152: 
Against Internationally Protected Persons. 

(22 U.S.C. --) ___ .Carries forward 18 U.S.C. 951, amended to 
require the foreign agent notification be to 
the "Attorney General" rather than the 
"Secretary of State". 

PART G--AlIIENDl\IENT RELATING TO INDIANS, TITLE 25, 
UNITED STATES CODE 

Section 161: 
(25 U.S.C. --) ___ Subsection (a) carries forward 18 U.S.C. 

1151. Subsection (b) is new and provides 
that the bill is not intended to alter in any 
manner, other than as expressly provided, 
present Btate or tribal jurisdiction. Sub
section (c) carri\3s forward the first 
paragraph of 18 U.S.C. 1152, amended to 
conform the jurisdiction language to the 
terminology of proposed title 18. Subsec
tion (d) (1) is derived from the second 
paragraph of 18 U.S.C. 1152, as amended 
to make clear the relationship between dif
ferent provisions of law relating to appli
cability and nonapplicability of the federal 
criminal laws to Indians. Subsection 
(d) (2) is de.rived from but somewhat ex
pands 18 U.S.C. 1153 in order to encom
pass the major crimes against person and 
property defined in the Criminal Code. 
Subsections (e), (f), (g), and (h) restate 
in a more accurate and contemporary form 
the statutes (e.g., 18 U.S.C. 1162, 3243; 25 
U.S.C. 232) exempting from "Indian 
Country" those areas subject to State juris
diction pursuant to Federal statuh's such 
as Public Law 280 (67 Stat. 588) authoriz
ing or conferring such an assumption of 
jurisdiction. Subsections (i) and (j) pro

vide for retrocession of State criminal 
jurisdiction upon resolution of an affected 
Indian tribe in a manner consistent with 
the procedure provided for the assumption 
of criminal jurisdiction by a State pur
suant to the provisions of the Act of 
April 11, 1968. Subsection (k) is a new 
provision to authorize the Attorney Gen-
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PART C-A~IENDlIIENT RELATING TO INDIANS, TITLE 25, 
UNITED STATES CODE--continued 

Section 161: 

Title 25. 
Title 42. 
Title 50. 

(25 U.S.C. )
Continued 

eral, with respect to juvenile delinquency 
cases over which an Indian tribe has con
current jurisdiction, to forego Federal 
prosecution and surrender the person to 
the Indian tribe for disposition rather than 
to State jurisdiction as provided in section 
3601 (a) and (b) oftitle 18. 

PART D--AlIrENDlIIENTS RELATING TO THE PUBLIC HEALTH AND 
WELFARE, TITLE 42, UNITED STATES CODE 

Section 171: 
(a) _______________ , Congressiol1al findings 'are stated as a basis 

for new 18 U.S.C. 1624 and 28 U.S.C. 
1738A, as well 'as for sU:bsection (b) of this 
section. 

(b) _______________ .42 U.S.C. 653 is amended to expand the func-
tions of the Parent Locator Service to in
clude locating a parent or child for the pur
pose of making or enforcing a child custody 
determination entitled under 28 U.S.C. 
1738A to interstate enforcement. 

PART E-AlIIENDlIrENTS RELATING TO WAR AND NATIONAL DEFENSE, 

Section 181 : 
TITLE 50, UNITED STATES CODE 

(50 U.S.C.--) ____ 18 U.S.C. 793 is reenaoted and redesignated 
as section 18 of the Subversive Activities 
Conrtrol Act in lieu of the existing text of 
that section. 

Section 182 : 
(50 U.S.C.-) ____ 18 U.S.C. 794(a), 794(b), and 794(c) are re-

enacted and redesignated as sections 201 
(a), 201(b), and 201(c), respeotively, of 
the Espionage and Sabotage Act of 1954; 
18 U.S.C. 798, as enacted by section 4 of the 
Act of June 30, 1953 (67 Stat. 133), is re
enacted and redesignated as section 201 (d) 

Section 183 : 
of the Espionage and Sabotage Act of 1954. 

(50 U.S.C.--) --__ 18 U.S.C. 798, as enacted by section 24(a) of 
. phe Act of October 3,1, 1951 (65 Sta,t. 719) , 

IS reenacted as sectIOn 24 of the Act of 
October 31, 1951, in lieu of the preserut text 
of that section. 

Section 184 : 
(50 U.S.C.--) ----In order to as:>ure!hat ~urreTht law on espio

nage IS retamed m ,thIS Act, the provisions 
of proposed chapter 3 of title 18 (culpable 
stat~s of mind) are made inapplicruble to 
sectIOns 181, 182, and 183 of this Act. 

51-SOB 0 - BO - 81 
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TITLE VI-CODIFIOATION AND REVISION OF TITLE 18 APPENDIX 

Title VI of S. 1722, as reported, reenacts, transfers, and codifies ap
proximately 200 sections of existing title 18 of the United States Code 
to a new title 18 Appendix of the United Sates Code. 

The new title l~Appendix is intended to be temporary. It contains 
only those minor provisions of current title 18 that are not covered 
in the revised title 18 that the Committee believes should be preserved 
for later reexamination. While title VI amends the sections it moves 
to title 18 Appendix to conform to the sentencing and 'Culpability ter
minology contained in revised title 18, it makes few substantive changes 
in the provisions. 

The Committee believes that while a thorough reexamination of the 
regulatory offenses in title 18 Appendix and in other titles of the 
United States Code is desirable, such an effort is outside the scope of 
the codification and revision of the basic Federal criminal law repre
sented by the bill, as reported. The Committee intends that the pro
visions of title 18 Appendix and of the numerous other minor offenses 
that remain outside title 18 be reexamined at a later date to determine 
whether they should be modified, repealed, made subject to different 
criminal penalties, or made subject to cjvil rather than criminal 
penalties. 

Following is a brief description of the format of, and amendments 
made by, title VI. It should be noted that, because of the format of 
these amendments, a given section of title 18 Appendix may be 
amended in several sections of title VI. Amendments relat
ing to culpability appear in section 202,; amendments relating to sen
tencing appear III sections 203 and 204; repealers appear in section 
205; and amendments to other provisions of title 18 Appendix appeal' 
in sections 206 through the end of title VI. For example, 18 U.S.C. 41 
of current law is reenacted and recodified by section 201 (a) as 18 
U.S.C. App. 41, with its culpability standard amended by section 
202 (a), its sentencing provisions amended by section 203 (s), and its 
general provisions amended by section 206 (a) . 
1. Reenaotment of Title 18 Pr'ovisions as a Oodified Title 18 

Appendix 
Section 201 creates and codifies title 18 Appendix of the United 

States Code, entitled the "Criminal Code Appendix", and specifies 
that it may be cited as "18 U.S.C. App. -" or "Federal Criminal Code 
Appendix § -". 

Section 201(a) (1) lists the approximately 200 sections of current 
title 18 of the United States Code that are moved to title 18 Appendix 
by the section. Subsection (a) (2) indicates that the sections retain the 
same section and chapter numbers and captions as they had in title 18 
of the United States Code. Thus, for example, current 18 U.S.C. 41 is 
reenacted and codified by section 201(a) (1) as 18 U.S.C. App. 41, and 
that section becomes part of chapter 3 of titlp. 18 Appendix. 

Section 201(a) (2) also prE)serves the section analysis at the begin
ning of each chapter in which a section of title 18 Appendix is codified, 
and the chapter analysis at the ;)eginning of title 18 Appendix. The 
section analysis consists of the items relating to the sections that are 
reenacted and codified to title 18 Appendix but does not include the 
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items that relate to sections of current title 18 that are not codified to 
title 18 Appendix. For example, since 18 U.S.C. 45 is not preserved as 
part of chapter 3, the section analysis for chapter 3 of title 18 Ap
pendix would contain items for sections 41 through 44, and for sec
tions 46 and 47, but would contain no item relating to section 45. The 
chapter analysis consists of the items relating to chapters of current 
law which contains sections of title 18 that are codified to title 18 
Appendix but does not include the items relating to chapters of title 
It) of which no section was codified to title 18 Appendix. Thus, for 
example, the chapter analysis contains an item for chapter 3 since 
several sections of current chapter 3 of title 18 are codified to title 18 
Appendix, but contains no item relating to chapter 1 or 2 since no 
section in either chapter of current title 18 is coditied by this bill to 
title 18 Appendix. 

Section 201 (b) (1) reenacts and redesignates sections 1201 through 
1203 of title VIl of the Omnibus Crime Uontrol and Safe Streets Act 
of 1968 as sections 1201 through 1203 of chapter 56 title 18 Appendix 
of the United States Code. These provisiolls are currently sections 
1201 through 1203 of the Appendix to title 18, but that Appendix is 
not codified as positive law. The section numbers used in the current 
Appendix are retained for convenience. Subsection (b) (2) enacts a 
section analysis for chapter 56 and enacts captions for each section in 
the chapter. Subchapter (b) (3) enacts an item describing chapter 56 
for the chapter analysis at the beginning of title 18 Appendix. 
~. Oulpability 

Sec~ion 202 amends culpability standards throughout title 18 Ap
pendix of the United States Code to conform them to those used in the 
new Criminal Code. In order to keep the amendments as brief as pos
sible, they group in a single subsection all the amendments that make 
the same change in the culpability standard. For example, subsection 
(a) changes the culpability standards in 19 sections of title 18 Appen
dix from "willfully" to "knowingly." 

Unlike new title 18, which has special rules of construction for 
determining the mental state required to be proved with respect to 
each element of the offense, if no culpability standard is specified. 
there is no assumption that a certain standard applies.1 

Sections 202(e), (g), and (i) add a "knowingly" culpability stand
ard to several sections of title 18 Appendix which do not specify a 
culpability standard in current law. These changes are generally mad!:' 
at the suggestion of the agency primarily responsible for admInister
ing the statute or in the interest of consistency with similar statutes 
providing such a culpability standard. 
S. Sentence8 

Section 203 amends every sentence provision for a title 18 Appendix 
offense to reflect the grading scheme of new title 18. These amendments 
generally base the grade for the offense on the maximum term of im
prisonment applicable under 'Current law. This has the effect of retain
ing the current law maximum term of imprisonment while increasing 

1 Section 303 (n) (2) of title 18 provides that the state of mind, If any. to be proved with 
respect to an offense described In a statute outside title 18 Is determined by the provlslon~ 
of th~t statute. 
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the maximum fine for almost every offense 2 because of the increased 
fine levels set forth in section 2201 of title 18. 

Under the new Criminal Code, all felonies, with one type of excep
tion, have been moved into title 18. Thus, there are no felonies in title 
18 Appendix except in those instances ill which a first o:l:l'ense is a one
year misdemeanor, and existing .Law provides a higher sentence for a 
second offense. In those instances, sections 203 (a) through \ c ) have 
designated the first offense as a Class A misdemeanor and a second 
offense as a Olass E felony. 

A few existing offenses whidl are now felonies have been retained 
in title 18 Appendix and reduced to Olass A misdemeanors. This is 
generally done because the Oommittee concluded, in examining the 
spectrum of Federal offenses, that the offense did not warrant felony 
treatment because it was not as serious as offenses designated as fel
onies in the new title 18 or because the more serious violations of the 
provision are otherwise covered as felonies in the new Oriminal Oode.3 

In order to conserve space, the amendments in section 203 are 
grouped according to the grade that will apply to each offense after 
the effective date, with the highest-graded offenses appearing first, and 
the lowest-graded offenses appearlllg last, in the section. 'rhus, pro
visions amending sentence language for offenses that will be a Class 
A misdemeanor for a first o:ffense and a Olass E felony for a second 
offense are covered in subsections (a) through (c), those for offenses 
that will be Olass A misdemeanors even if they are repeat offenses 
appeal' next: followed by Olnss B misdemeanors, and so forth. 1Vithin 
this grouping according to the new grade of the offense, offenses are 
arranged in subsections in declining order of the current law term 
of imprisonment. For example, while the new grades provided in 
subsections (d) through (1) will all be Olass A misdemeanors, the 
offense listed in subsection (d) is now a 10-year offense, that in sub
section (e) is now either a 10-year or a I-year offense depending on the 
circumstances of the offense, those in subsection (f) are 5-year offenses 
in current law, and so forth. 
4. Offenses PunishabZe Under Title 18 

Section 201: amends foUl' provisions codified to title 18 Appendix to 
indicate that they describe unlawful acts that are offenses punishable 
under specific sections of title 18 of the United States Oode. All but 
one of the sections in title 18 4 l'efel'1'pd to in these amendments specifies 
that a person is guilty of an offense if he violates one of these provisions 
of title 18 Appendix. The term ('violate" is dpfil'ed in section 111 of 
title 18 to mean in fact to engage in conduct that is proscribed, pro
hibited, declared unlawful, or mude subject to a penaJty. Thus, the 
section of title 18 Appendix referred to in the section of title 18 
describes the elements of the offense, including jurisclictiona1 5 and 

, Section 20a(ee) retains the existing maximum fine level of $::\,000 for 18 U.S.C. App. 
431 amI 432 (formerly 18 U.S.C. 431 and 432). This is consistent with thc view of the 
Committee that, whlle' low fine' levels should, I.'e incrpn~ed to the level specified In section 
2201(b) of title 18, fines that exceed the level specified In that provision should not hp 
decre'lsed . 

• See the amendments made in sections 203 (e) throngh (1) of the bill. 
, See section 1703. 
G See section 201 (b) (2) of title 18. 
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culpability 0 elements, but the provision in title 18 specifies the grade 
for the offense. 
5. Repealed Provi8ions 

Section 205 repeals portions of s.ome sections of title 18 Appendix 
that were reenacted and recodified by section 201. The effect of section 
205 is that the provisions listed in that section will go out of effect 
on the effective date of the bill. 
6. Mi8cellaneous Amendment8 

Sections 206 through 237 contain miscellaneous amendments to the 
former provisions of title 18 that are reenacted and recodified to title 
18 Appendix. These include amendments to conform cross-references 
to proposed title 18:~ to delete or amend outmoded provisions,s to delete 
language covered in proposed title 18:9 and: in a few instances: to 
make substantive or clarifying amendments.Io The amendments ap
pear in the order that the amended provisions appear in title 18 
Appendix. 
7. Section-by-Section AnalY8is of Title 18 Appendiw 

18 u.s.a. App. 41 
18 U.S.C. 41: which is reenacted as 18 U.S.C. App. 41 by section 

201(a) (1) of the bill: relates to willful unlawful hunting, fishing or 
trapping on federal wildlife refuges and to willful destruction of 
property of the United States on such refuges. 

In conformity with the proposed Code, section 202 (a) of the bill 
changes the culpability standards in section 41 from "willfully" to 
"knowingly". 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 41 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $500 or a 
term of imprisonment of not marc than six months, or both. 

Section 206 (a) of the bill amends section 41 by deleting the provi
sion that the willful destruction of any property of the United States 
on a federal wildlife refuge is an offense under section 41. Destruction 
of Federal property is an offense under section 1701 (Arson), 1702 
(Aggravated Property Destruction), or 1703 (Property Destruction) 
of title 18, depending upon the facts in the case. There is Federal juris
diction of the offenses under section 1701 (c) (3). 

18 u.s.a. App. 4B 
18 U.S.C. 42, which is reenacted as 18 U.S.C. App. 42 by section 

201(a) (1) of the bill, relates to the importation into the United States, 
or shipment between the continental United St'ates and specified terri
tories of the United States; of injurious animals. 

Section 203 (s) of the bill conforms the sentencing provision in sec
tion 42 (b) to the Code, designating a violation of section 42 as a Olass 
B misdemeanor, rather than as an offense subject to a fine of not more 
than $500 or a term of imprisonment of not more than six months, or 
both. 

o See section 303 (a) (2) of title 18. 
• See, e.g., section 206(b) (3) of the bill. 
a See, e.g., section 227 {m) (1) of the bill. 
• See, e.g., sectIon 206(c) (1), (2), and (3) of the bill. 
1. See, e.g., sections 208(c) (1) and 211(e) of the bill. 
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SectiQn 206(b) (1) and (2) Qf the bill amend sectiQn 42(a) (1), 
(a) (3), and (a) (5) to' permit enfQrcement by the Becretal'Y Qf UQm
merce, in additiQn to' the tlecretary Qf the Treasury and the tlecretary 
Qf the InteriQr as apprQpriate fQl' the species invQlved. Under ReQr
ganizatiQn J.->lan NO'. '1 Qf 1970, the Bureau Qf UQmmercial .Fisheries 
was transferred frQm the Department Qf the InteriQr to' the Depart
ment Qf UQmmerce, and the Department Qf CQmmerce shQuld be able 
to' participate in the functiQns described in this sectiQn as they relate 
to' fish. 

BectiQn 206(b) (3) Qf the bill amends sectiQn 42(a) (3) by replacing 
the reference to' "this Act" with a reference to' the relevant sectiQns Qt 
title 18 Appendix in cQnfQrmity with the cQdificatiQn Qf these provi
siQns to' title 18 Appendix. 

SeriQus Qffenses invQlving the impQrtatiQn Qf injuriQus animals 
CQuid be prQsecuted under sectiQn 1411 (Smuggling) Qf title 18, thus 
permitting felQny treatment fQr seriQus cases. 

18 U.S.O. App. 43 
18 U.S.C. 43, which is reenacted as 18 U.S.C. App. 43 by sectiQn 

201 (a) (1) Qf the bill, relates to' the transPQrtatiQn Qf wildlife taken 
in viQlatiQn of State, Federal, 0'1' fQreign law. Sections 43 (c) (1) and 
(c) (2) prQvide civil penalties fQl' specified viQlatiQns, while subsec
tiQn (d) prQvides criminal penalties and subsectiQn (e) prQvides fQr 
fQrfeiture fQr a criminal Qffense. 

SectiQn 202 (b), (c), and (d) Qf the bill generally cQnfQrm the 
variQus references to' degrees O'f culpabiHty in sectiQn 43 to' the cul
pability standards in the Code (sectiQn 302 of prQPQsed title 18). Sec
tiQns 202 (b) and (c) amend culpability language in the civil penalty 
prQvisiQns Qf sectiQn 43. SectiQn 202 ( d) Qf the bill amends sectiQns 
43 (d) and (e), which prescribe the criminal penalties fQr viQlatiQns 
Qf the sectiQn and prQvide fQr fQrfeiture Qf wildlife prO' ducts seized 
in cQnnectiQn with an Qffense. These criminaJ penalties are independ
ent Qf the civil penalties prescribed in sectiQn 43 ( c) (1) and (2) and 
are applied to' viQlatiQns Qf the sectiQn committed with a higher degree 
O'r culpability. All references to' knQwing and "willful" viQlatiQns are 
replaced with a requirement fO'r "knQwing~' viQlatiQns in cQnfQrmity 
with the culpability standards Qf the CQde. 

SectiQn 203 (n) Qf the bin cQnfQrms the sentencing prQvisiQn in sec
tiQn 43 ( d) to' the CQde, designating a viQlatiQn Qf the sectiQn as a 
Class A ill1isdemeanQr, rather than as an Qffense subject to' a fine Qf 
nQt mQre than $10,000 0'1' a term Qf imprisQnment Qf nQt mQre than 
Qne year, 0'1' bQth. Under sectiQn 206 (c) (6), subsectiQn (d) is amended 
to' make clear that sectiQn 1411 (Smuggling) Qf title 18 applies in
stead Qf EectiQn 43 Qf t1tle 18 Appendix wherever the elements of Ian 
Qffense might fall within either sectiQn. 

SectiQn 206 ('C) Qf the bill aill1ends sectiQn 43 in a number Qf ways. 
SectiQn 206 ( c) (1), (c) (2) ,and (c) (3) Qf the bill delete language CQn
cerning causing an Qffense as cQvered in sectiQn 401 (Liability Qf an 
AccQmplice) Qf prQPQsed title 108. SectiQn 206 (c) (4) Qf the bill amends 
the grant Qf search and seizure authQrity in sectiQn 43 ('C) (2) in Qrder 
to' clarify that this authQrity is in additiQn to' that granted in Qther 
law and mQre specifically that it supplements authQrity granted to' 
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agents of the Department of Interior in sections 3001 (Investigative 
Authority Over Offenses Within This Title) and 3002 (Department 
of the Interior) of proposed title 18. Section 206 ( c) (5) of the bill 
substitutes "violation" for "offense" in section 43 ( c) (1), consistent 
with the use of the word "offense" to describe criminal conduct in title 
18. Section 206 (c) (7) of the bin conforms the sentencing language in 
section 43(e) to that of the Code by deleting "penalty", a term o-en
emIly used to describe a civil penalty, and substituting "sentence". Sec
tion )306 (c) (8) of the bill amends the definition of ",secretary" in sec
tion 43(f) (1) to include the Secretary of Commerce along with the 
Secretary of the Interior, as an appropriate enforcement authority for 
the section, depending upon the species involved. See the discussion 
of 18 U.S.C. App. 42. 

18 V.S.O. App. 44 
18 U.S.C. 44, which is reenacted as 18 U.S.C. App. 44 by section 

201(a) (1) of the bill, relates to marking packages containing wild 
animals, their dead bodies, or any parts thereof, such as furs or hides, 
for shipping or transporting in interstate or foreign commerce. 

Section 203 (t) of the bill conforms the sentencing provision to the 
Code, designamng a violation of section 44 as a Class B misdemeanor 
rather than as an offense subject to a fine of not more than $500, or a 
term of imprisonment of not more than six months, or both. 

18 V.S.O. App. 4fJ 
18 U.S.C. 46, which is reenacted as 18 U.S.C. App. 46 by section 201 

(a) (1) of the bill, prohibits the transportation in interstate commerce 
of wn,ter hyacinths and certain other noxious plants. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Gode, designating a violation or section 46 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $500, or a 
term of imprisonment of not more than six months, or both. 

18 V.S.O. App. 47 
18 U.S.C. 47, which is reenacted as 18 U.S.C. App. 47 by section 201 

(a) (1) of the bill, relates to using aircraft or motor vehicles to hunt 
certarin wild horses or burros and to the pollution of water holes on 
federal ranges in order to trap or maim such animals. 

Section 203 (s) of the bill conforms the sentencing provisions to the 
Code, designating a violation of both section 47(a) and (b) as Class B 
misdemeanors, rather than as offenses subject to fines of not more than 
$500, or tel'ms of imprisonment of more than six months, or both. 

18 V.S.O. App. 11~ 
18 U.S.C. 112, which is reenacted as 18 r.s.c. App. 112 by section 

201(a) (1) of the bill, relates to the protection of foreign officials, offi
cial guests, and internationally protected persons. Subsection (a) of 
section 112, relating to assaulting a foreign official, official guest, or 
intelnationally protected perSOll, is repealed as covered in SUbchapter 
B (Assault Offenses) of chapter 16 of title 18. Section 112(b) (2) of 
title 18 Appendix, relating to attempts to violate subsection (b) (1), is 
repealed as covered by section 1001 (Criminal Attempt) of title 18. 
Subsections (b) (1), relating to intimi elating foreign officials or official 
guests, and (b) (3), relating to congregating, with intent to violate 
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subsection (b) (1), with two or more persons within 100 feet of speci
fied premises used by foreign officials or official guests, are retained. 

In conformity with the bode, section 202(a) of the bill changes 
the culpability standard in section 112(b) from "willfully" to 
"knowingly" . 

Section 203 (s) of the bill conforms the sentencing provision in sec
tion 112 (b) to the Code, designating a violation of the subsection a 
Class B misdemeanor, rather than as an offense subject to a fine of not 
more than $500, or a term of imprisonment of not more than six months, 
or both. 

Section 207 (a) of the bill amends section 112 (b) (1) by adding "or" 
at the end for a better transition between subsections. I::iection 207 (b) 
of the bill conforms the cross-references in subsection (b) (3) to the 
relevant offense sections in the Code by replacing the reference to vio
lations of "any other provision of this section" in section 112(b) (3) 
with references to the provisions of proposed title 18 that cover materia! 
deleted from section 112: Sections 1611-1615 (Assault Offenses) of 
proposed title 18, when there is appropriate jurisdiction and sections 
1701-1703 (Arson and Other Property O.tl:'enses) of proposed :title 18, 
when there is 'appropria.te jurisdiction and the offense is likely to 
endanger the person or liberty of a foreign official, official gnest, or 
internrutionally protected person. 

Section 207 ( c) of the bill conforms section 112 ( c) :to section 111 
(General Definitions) of proposed title 18 by amending existing sec

tion 111 ( c) (redesignated as sllbsection (c) (1» to refer to definitions 
within section 111 (General Definitions) of proposed title 18. The sec
tion 'also adds to subsection (c) a new pal'agraph (2) that carries for
ward the 'definition of "foreign government" contained in current 18 
U.S.C.1116 (b) that applies to current 18 U.S.C.112. 

Section 207(d) amends 18 U.S.C. App. 112(e) and (f) to refer to 
the offenses formerly covered in section 112 that are covered in title 
18 under the new Code. Sections 207 (e) and (£) amend cr05S
references. 

18 U.S.O. App. 154-
18 U.S.C. 154 (as amended effective October 1, 1979), which is re

enacted as 18 U.S.C. App. 154 by section 201(a) (1) of the bill, pro
hibits a trustee or other officer of the court in a bankruptcy case from 
buying an intBrest in the estate for which he is such an officer. 

Section 203 (bb) of the bill conforms the senteMing provision to the 
Code, designating a violation of section 154 as an infraction, with the 
provision that one convi0ted of violating the section may not be sen
tenced to a term of imprisonment, rather than as an offense subject to 
~ fin~ of not more than $500. The provision excluding the possibility of 
ImprISOnment is an exception to. the definition of "infraction" in sec
tion 111 of proposed title 18, which otherwise provides for a term of 
imprisonment of five days or less. The Committee has decided not to 
add a prison term to an offense outside title 18 if none is provided in 
current law. The sentences of probation (section 2101 of proposed title 
1.8) a~d fine (s~tion 2201 of proposed title 18) remain applicable for 
vlOlatlOn of sectlOn 112. 

18 U.S.O. App. 155 
18 U.S.C. 155 (as amended effective October 1, 1979), which is re

enacted as 18 U.S.C. App. 155 by section 201(a) (1) of the bill, pro-
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hibits fraudulent agreements, for the purpose of fixing fees or other 
compensation, between parties in interest, or their representatives, in 
bankruptcy proceedings. . 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 155 as a Class A misdemeanor, 
rather than "as an offense subject to a fine of not more than $5,000, or 
a term of imprisonment of not more than one year, or both. 

18 U.s.O. App. ~O~ 
18 U.S.C. 202, which is reenacted as 18 U.S.C. App. 202 by section 

201 (a) (1) of the bill, provides definitions of the terms "special Gov
ernment employee" and "official responsibility" for use in chapter 11 
(Bribery, Graft, and Conflicts of Interest) of 18 U.S.C. App. 

Section 208 (a) of the bill amends section 202 in three instances. The 
first change is the addition of judicial officers and employees to those 
of the executive and legislative branches covered by the definition of 
"special Govel'llment employee". This simply brings all three branches 
of government under the purview of the provisions of chapter 11 that 
apply to special Government employees. The second change is the 
deletion of the reference to part-time United States commissioners, a. 
position that no longer exists. Finally, a cross-reference to 5 U.S.C. 
301' (c) and (d), which pertains to Reserve officers of the Armed Forces 
and officers of the National Guard of the United States, is conformed 
to the renumbered sections in that title. 

18 U.S.O. App. '203 
18 U.S.C. 203, which is reenacted as 18 U.S.C. App. 203 by section 

201(a) (1) of the bill, prohibits the solicitation or acceptance of com
pensation, otherwise than as provided by law, for any services rendered 
by members of Congress, or officers or employees of the United States 
which involve matters affecting the Federal Government. 

Section 203 (Ie) of the bill amends the sentencing provision in section 
203 (b) to designate a violation of the section as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $10,000, 
or a term of imprisonment of not more than two years, or both. 

More serious offenses are covered in proposed subchapter F (Official 
Corruption land Intimidation) of chapter 13 of title 18. The further 
penalty provision that one who violates the section shall be incapable 
of holding any office of honor, trust, 01' profit under the United States 
is preserved, but should be read in conjunction with the provisions of 
subchapter D of chapter 40 of title 18, relating to restrictions on the 
imposition of civil disabilities. 

18 U.S.O. App. '204 
18 U.S.C. 204, which is reenacted as 18 U.S.C. App. 204 by section 

201 ([1,) (1) of the bill, prohibits practice in the Court of Claims by 
members of Congress. 

Section 203 (j) of the bill amends the sentencing provision to desig
nate a violation of section 204 as a Class A misdemeanor, rather than as 
an offense subject to a fine of not more than $10,000, or a term of 
impriso"'1ment of not more than two years, or both. If the offense 
involved the use of special influence, it would be covered lmdel' pro
posed 18 U.S.C. 1354 (Trading in Special Influence), as a Class E 
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(2-year) felony. The further provision in section 204 that one who 
violates the section shall be incapable of holding any office of honor, 
trust, or profit under ,the United States is preserved, but should be 
read in conjunction with the provisions of subchapter D of cJlapter 
40 of title 18, relating to restrictions on the imposition of civil dis
abilities. 

18 u.s.a. App. '205 
18 U.S~C. 205, which is reenacted as 18 U.S.C. App. 205 by section 

20l(a) (1) of the bill, prohibLts officers and employees of the United 
States from a0ting as agent or attorney for anyone prosecuting a claim 
against the Federal Government, 01' otherwise involved in a matter 
before the Government, other than in the proper discharge of their 
official duties. 

Section 203 (k) of the bill amends the sentence to designate a viola
tion of section 205 as a Class A misdemeanor, rather than as an offense 
subject to fl, fine of not more than $10,000, or a ,term of imprisonment 
of not more than two years, or both. If the offense involved the use' of 
special influence, it would be covered under proposed 18 U.S.C. 1354 
(Trading in Special Influence), a Class :.ill (2-year) felony. 

Section 208 (b) of the bill 'adds cross-references to sections 1353 
(Trading in Government Assistance) and 1354 (Trading in Special 
Influence) of proposed title 18 in order to make clear that the excep
tions to prohibitions of sections 203 and 205 of title. 18 Appendix 
that relate to certain personal and admi.nistrative activities of officers 
and employees, are also applicable to 18 U.S.C. 1353 and 1354. 

18 u.s.a. App. 206 
18 U.S.C. 206, which is reenacted as 18 U.S.C. App. 206 by section 

201 (a) (1) of the hill, exempts retired officers of the uniformed services 
of the United States and any other persons specially excepted by an 
Act of Congress from the application of sections 203 and 205 of title. 18 
Appendix. 

Section 208 (c) (1) of the bill completely rewrites 206 to clarify the 
applicability of the conflict of interest laws to retired military officers. 
It specifies that the officers are prohibited from participating in sales 
or in the prosecution of claims against the United States which involve 
their former departments, or in the prosecution of claims that involve 
subject matter with which they were directly involved while on active 
duty. The provision covers and clarifies the same subject matter 
covered in section 2 of the Act of October 23, 1962 (76 Stat. 1126), 
which is repealed by section 714 of the bill. 

18 u.s.a. App. 207 
18 U.S.C. App. 207, which is reenacted as 18 U.S.C. App. 207 by 

section 201(a) (1) of the bill, prohibits certain former officers and 
employees of the United States, and their associates, from representing 
a person befote an agency) court or other body of the United States 
with regard to matters with which the former officer or employee was 
personally and substantially involved while so employed. 

Section 203 (j) of the bill amends the sentence in section 207 ( c) by 
designating a violation of the section by a former officer or employee 
as a Class A misdemeanor, rather than as an offense subject to a fine 
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of not more than $10,000 or a term of imprisonment of not more than 
two years, or both. Section 203(n) of the bill conforms the sentenc
ing provision in section 207 (g) to the Code, designating a violation of 
the section by 'a partner of a former officer or employee as la Class A 
misdemeanor, rather than as an offense subject to' fine of not more 
than $5,000, or a term of imprisonment of not mort: than one year, or 
both. 

18 U.s.D. App. 208 
18 U.S.C. 208, which is reenacted as 18 U.S.C. App. 208 by section 

201 (a) (1) of the bill, prohibits certain officers and employees of the 
United States from personally and substantially participating in any 
Government matters affecting a personal financial interest. 

Section 203 (k) of the bill amends the sentence to designate a viola
tion of the section as a Class A misdemeanor, rather than as an offense 
subject to a fine of not more than $10,000, or a term of imprisonment of 
not more than two years, or both. More serious offenses under this sec
tion might also be covered under proposed subchapter F (Official Cor
ruption and Intimidation) of title 18. 

18 U.S.D. App. 209 
18 U.S.C. 209, which is reenacted as 18 U.S.C. App. 209 by section 

201(a) (1) of the bill, prohibits a Governm-ont official or employee 
from receiving a salary or compensation for services as such official or 
employee from any source other than the United States. 

Section 203 (0) of the bill conforms the sentencing provision in sec
tion 209 (a) to the Code, designating a violation of the section as a 
Class A misdemeanor, rather than as an offense subject to a fine of not 
more than $5,000, or a term of imprisonment of not more than one 
year, or both. 

Section 208 (d) of the bill conforms a cross-reference to the stand
ard form, by deleting the Act name, Public Law and Statute numbers, 
and sUbstituting the appropriate title and chapter in the U.S. Code. 

18 U.S.D. App. 211 
18 U.S.C. 211, which is reenacted as 18 U.S.C. App. 211 by section 

201 (a) (1) of the bill, prohibits the solicitation or acceptance of any 
money or thing of value in consideration of the promise of support or 
use of influence in obtaining for any person any appointive public 
office or employment under the United States. Section 205 of the bill 
repeals the first paragraph of the section, which deals with appointive 
offices, because such conduct is prohibited by section 1353 (Trading in 
Public Office) of proposed title 18. 

Section 202 ( e) of the bill amends section 211 to add a requirement 
that the proscribed conduct be unclertaken "knowingly" in order to 
constitute a violation of the section. This requirement is consistent 
with the culpability standard provided for proposed section 1355 
(Trading in Public Office) of title 18. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 211 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or a 
term of imprisonment of not more than one year or both. 
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18 U.S.O. App. ~1~ 
18 U.I::3.C. ~12, which is reenacted as 18 U.S.C. App. 212 by section 

201 (a) (I) of the bill, prohibits an oincer,director, or employee of 
certain banks, from making a loan or gratuity to a bank e~aminer 
who has th~ authority to examine the bank. 

l::3ection 203 (n) of the bill conforms the sentencing provision to the 
Code, ·designatil1g a violation of section 212 asa Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $5,000, or a 
term of imprisonment of not more than one year, or both, and a further 
fine equal to the sum. of the mOlley loaned 01' gratuity given. 

Section ~08 ( e) amends section i12 by deleting references to National 
Agricultural Credit Corporatioll's, which no longer exist. 

18 U.S.O. App. B13 
18 U.S.C. 213, which is reenacted as 18 U.S.C. App. 213 by section 

201(a) (1) of the bill, prohibits any bank examiner of pa,rticular 
banks from accepting a loan or gmtuity from any bailk or other or
ganization examined by hilll, 01' from any person connected tlherewith. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 213 as a Class A misdemeanor, 
rather ,than 'as ·an offense subject:to a fine of not more than $5,UOU or a 
.term of imprisonment of not more than one year, or both, and a further 
fine equal to the sum of the money loaned 01' the gratu~ty given. An 
,additional penalty of disqualification from holding office as a bank 
examiner is retained, but should be read in conjunction with the provi
sions of subchapter D of chapter 40 of title 18, relating to restrictions 
on the imposition of civil disabilities. 

Section ~08lf) of the hill alllends section 213 by deleting the ref
erence to National Agricultural Oredit Oorporations, since they no 
longer exist. 

18 U.S.O. App. ~18 
18 U.S.C. 218, which is reenacted as 18 U.S.C. App. 218 by section 

201 (a) (1) of the bill, provides for voiding Government transactions 
in relation to which there has been a final conviction for any violation 
of the chapter (Bribery, Graft, and Oonflicts of Interest). 

Section 208 (g) of the bill conforms the section to the Code, amend
ing the section to include violations, by bank examiners who ·are Fed
eral public servants, of sections 1351-1355 (Official Corruption and 
Intimidation Offenses) of proposed title 18. 

18 O.S.O. App. '219 
18 U.S.C. 219, which is reenacted as 18 U.S.C. App. 219 by section 

201 (a) (1) of the bill, prohibit'S officers and employees of the United 
States from acting as agents for foreign principals required to register 
pursuant to the Foreign Agents Registration Act. 

Section 204 (a) of the bill conforms section 219 to t1l1e Code, desig
nating a viol-ation of the section an offense punishable under section 
1126 (Failin~ to Register a~s, or Acting as, a Foreign Agent) of pro
posed title 18, which designates the offense as a Class D (5-year) 
felony, rather than as one subject to a fine of not more than $10,000, 
or a term of imprisonment of not more than two years, or both. 
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18 U.S.O. App. ~43 
18 U.S.C. 243, which is reenacted as 18 U.S.C. App. 243 by :section 

201(a) (1) of bile bill, prohibits a person charged with selecting or 
SUllullolung jurors from excluding or failing to SlUmnon any qualified 
citizen for jury service on account of race, color, or previous condition 
of servitude. 

Section 203 (x) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section MD as an infraction, with the 
provision that one convicted of violating the sectionlllay not be sen
tenced to a term. of imprisonment, rather than as an offense subject to 
a fine of not more than $5,000. The provision excluding the possibility 
of imprisonment provides a routine exception to the definition of "in
fraction" in section 111 of proposed title 18, which otherwise author
izes a term of imprisonment of five days or less. This is consistent with 
the Oommittee's decision not to add a term of imprisonment for an 
offenSJc outside title 18 for which no term of imprisonment was pre
scribed under current law. The sentences of probation (section 2101 of 
proposed title 18) and fine (section13201 of proposed title 18) remain 
applicable for a violation of section 243. 

18 U.S.O. App. 13# 
18 U.S.C. 244, which is reenacted as 18 U.S.C. App. 244 by section 

201 (a) (1), prohibits the proprietor of a public place of entertainment 
or amusement from causing discrimination against any person wear
ing the uniform of any of the armed forces of the United States on 
account of that uniform. 

Section 203(:ff) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 244 as a Olass A misde
meanor, rather than as an offense subject to a fine of not more than 
$500. The increased penalty was suggested by the Air Force as being 
in line with the penalties for civil rights violations covered in pro
posed subchapter A of chapter 15 of title 18. 

Section 209 of the bill amends the section by substituting "knowing
ly discriminates against" for "causes ... to be discriminated against." 
This not only focuses the proscribed conduct on direct individual 
actions but also prescribes the culpability standard of "knowingly" 
rather than prescribing no culpability standard. 

18 U.S.O. App. ~90 
18 U.S.C. 290, which is reenacted as 18 U.S.C. App. 290 by section 

201 (a) (1) of the bill, relates to the unlawful withholding of a person's 
armed forces discharge papers by one engaged in the collection of 
claims for payor other allowances for that person. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 290 as a Class B misde
meanor, rather than as an o:ffense subject to a fine of not more than 
$500, or a term of imprisonment of not more than six months, or both. 
The additional penalty provision barring such a claims agent from 

wsecuting Claims is retained, but should be read in conjunction with 
;:~Le provisions of subchapter D of chapter 40 of title 18, relating to 
limitations on civil disabilities. 
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18 U.S.O. App. 1391 
18 U.S.C. 291, which is reenacted as 18 U.S.C. App. 291 by section 

201(a) (1) of the bill, prohibits court officials and other federal offi
cers and employees from purchasing at less than face value claims 
against the United States for fees, mileage, or expenses of a witness or 
juror or other officer of the court. 

Section 203 (y) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 291 as an infraction, with 
the provision that one convicted of violating the section may not be 
sentenced to a term of imprisonment, rather than as an offense sub
ject to a fine of not more than $1,000. The provision excluding the 
possibility of imprisonment is consistent with the Committee's deci
sion not to provide a term of imprisonment for an offense for which no 
such term is provided in current law. The sentences of probation (sec
tion 2101 of proposed title 18) and fine (section 2201 of proposed title 
18) remain applicable for a violation of section 291. . 

18 U.S.O. App.139f3 
18 U.S.C. 292, which is reenacted as 18 U.S.C. App. 292 by section 

201 (a) (1) of the bill, prohibits the solicitation of employment in 
respect to a Federal employee compensation case, claim, or award and 
the receipt of unapproved fees or other consideration on account of 
services furnished with respect to such a case,claim, or award. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designil!ting a violation of section 292 as a Class A misde
meanor, rather than as an offense subject to a fine or not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 

18 U.S.O. App. 333 
18 U.S.C. 333, which is reenacted as 18 U.S.C. App. 333 by section 

201(a) (1) of the bill, prohibits the mutilation of bank notes or other 
evidences of debt issued by a national banking association, Federal 
Reserve bank, or the Federal Reserve System, with the intent that the 
evidence of debt will not be fit to be reissued. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 333 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $100, or a 
term of imprisonment of not more than six months, or both. 

18 U.S.O. App. 336 
18 U.S.C. 336, which is reenacted as 18 U.S.C. App. 336 by section 

201 ( a) (1) of the bill, prohibits the circulation or payment of any note, 
check, or other obligation for a less sum than $1, that is intended to 
circulate or to be received in lieu of lawful monev of the United States. 

Section 202 ( e) of the bill amends section 336' to add a requirement 
that the proscribed conduct be undertaken "knowingly" in order to 
constitute a violation of the section. This culpability stan~7 ",rd is 
consistent with that for the more serious offenses described in subchap
ter E (Counterfeiting, Forgery, anel Related Offenses) of chapter 17 
of title 18. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 336 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $500, or a 
term of imprisonment of not more than six months, or both. 
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18 U.S.O. App. 337 
18 U.S.O. 337, which is reenacted as 18 U.S.O. App. 337 by section 

201 ( a) (1) of the bill, prohibits the lenc1ing or borrowing of money or 
credit upon the security of such coins as ar,e designated by the Secre-
tary of the Treasury. . . 

Section 202 ( e) of the billlUlnends sectIOn 337 to add a reqUIrement 
that Ithe proscribed conduct be undertaken "knowingly" in order to 
constitute a violation of the section. 

Sectlion 203 (n) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 337 as a Olass A misdemeanor, 
rather than as an offense subject to a fine or not more than $10,000, or a 
term of imprisonment of not more than one year, or both. 

18 U.S.O. Apl). 4/J1 . 
18 U.S.C 431, which is reenacted as 18 U.S.C. App. 431 by section 

201(a) (1) of the bill, prohibits a member of Oongress, acting himself 
or through any other perSOll for the benefit of the member of Oongress, 
from executing or holding any contraot or agreement entered into on 
behalf of the United States or any agency thereof. 

Section 203 (ee) of the bi1l conforms the sentencing provision in sec
tion 431 to the Code and provides no change in the punishment actually 
available. It deletes the single provision for a fine of not more than 
$~.OOO and designates a vrrolation of the section as an infraction, with 
the provision that one convicted of violating the section may not be 
sentenced to a term of imprisonment or to pay a fine that exceeds $3,000. 
The provision excluding the possibility of imprisonment is consistent 
with the Oommittee's decision not to provide a term of imprisonment 
for an offense described outside t:itle 18 if no such term is provided in 
current law. The provision for a fine of nOlt more than $3.000 retains 
the current maximnm fine. which is higher than that provided in sec
tion 2201 of title 18 for an infraction committN1 by an individua1. This 
is consistent with the decision of the Committee ,to retain current law 
maximum fines if they exceed those provided in section 2201 of title 18. 
The sentence of probation (sectioll 2101 of proposed title 18) remains 
available for a violation of section 431. 

18 U.S.O. Al)P. 4/3£ 
18 U.S.O. 432, which is l'eenac.ted as 18 U.S.O. App. 432 by section 

201(a) (1) of the bill. prohibits an officer or employee of the United 
States from making a contract. or agreement on behalf of the United 
States or an agency thereof, with a member of Oongress. 

Section 203 (ee) of the bill conforms the sentencing provision in 
section 432 to the Code and provides no practical change in the pun
ishment actnally available. It deletes the single provision for a fine 
of not more than $3,000, and designates a violation of the section an 
infraction, with the provision tl1at one convicted of violating the 
section may not be sentenced to a teI'm of imprisonment or to pay a 
fine that exceeds $3.000. The provision excluding the possibility of 
imprisonment. is consistent with t.he Committee's decision not to pro
vide a term of imprisonment for an offpnse clpscribed outside title 18 
if no slleh term is provided in C'lll'rent law. The provision for a fine 
of not more thnn $~WOO retains the currpnt maximnm, which is higher 
than that proyidpd in section 2201 of title 18. This is consistent with 
the Committee's decision to retain current law maximum filles if they 
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exceed those provided in section 2201 of title liS. The sentence of 
probation (section 2101 of proposed title IS) remains available for 
a violation of section 432. 

18 U.S. 0. App.433 
18 U.S.C. 433, wllich is reenacted as 18 U.S.C. App. 433 by section 

201 ( a) (1) of the bill exempts certain contracts from the prohibtions 
of sections 431 and 432 of title 18 Appendix. 

Section 210 of the bill amends the section to update the references 
to various Acts now cited in this section that have been replaced by 
later enactments. 

18 U.S" 0. App. 435 
18 U.S.C. 435, which is reenacted as 18 U.S.C. App. 435 by section 

201 (a) (1) of the bill, prohibits any officer or employee of the United 
States from lmowingly contracting to pay an amount in excess of 
the amount. approprlated for the erection, repair, or furnishing of 
any public building, or for any public improvement. 

Section 203(n) of the bill conforms the sentencing provision to 
the Code, designating a violation of section 435 as a Class A mis
demeanor rather than as an offense su:bject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 

18 U.s. 0. App. 436 
18 U.S.C. 436, which is reenacted as 18 U.S.C. App. (1:36 by section 

201 (a) (1) of the bill, prohibts any officer or employee 'of the United 
States from contracting for, or permitting any official 1:>1' agent of a 
correctional institution to hire out, the labor of a prisoner confined 
for violation of ala w of the United States. 

Section 203 (h) of the bill amends the sentence by designating the 
offense as a Class A misdemeanor, rather than as a three-year felony. 

Section 210 (tb) of the bill prescribes exceptions to section 436, in 
order to conform the section to prisoner employment provisions in 
section 3822 (Temporary Release of a Prisoner) of title 18 and 
proposed chapters 37 (Bureau of Prisons) and 38 (Federal Prison 
Industries) oHitle 28. 

18 U.s.O. App. M7 
18 U.s-.C. 437, which is reenacted as 18 U.S.C. App. 437 by section 

201 (a) (1) of the bill, prohibits an officer or employee of the United 
States from having an interest in a contract for goods and supplies 
for Indians. • 

Section 203 (s) of the bill conforms the sentencing provision to t.he 
Code, designating a violation of section 437 as a Class B misdemeanor, 
rather than as an offense subj ect to a fine of not more than $5,000 or 
a term of imprisonment of more than six months, or both. The fur
ther penalty of removal from office is retained, but should be read in 
conjunction with the provisions of subchapter D (Restriction on 
Imposition of Civil Disabilities) of chapter 40 of title 18. 

18 U.s.O. App. M8 
18 U.S.C. 438, which is reenacted as 18 U.S.C. App. 438 by section 

201(a) (1) of the bill, provides criminal penalties for the receipt of 
money contrary to the provisions of 25 U.S.C. 81 (which sets standards 
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for contracts with Indian tribes or Indians) and 25 U.S.C. 82 (relat
ing to payment of attorneys' fees for certain Indian claims cases). 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 438 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, 
or a term of imprisonment of not more than six months, or both. The 
further penalty of forfeiture of the money received in violation of 
25 U.S.C. 81 or 82 is retained. 

18 U.S.O. App. 1,.39 
18 U.S.C. 439, which is reenacted as 18 U.S.C. App. 439 by sec

tion 201(a) (1) of the bill, prohibits any person from receiving money 
under a contract for services regarding application for enrollment 
as a citizen of the Five Civilized Tribes unless the United States 
consented to the contract. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 439 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $500, or 
a term of imprisonment of not more than six months, or both. 

18 U.s.O. App . .440 
18 U.S.C. 440, which is reenacted as 18 U.S.C. App. 440 by section 

201(a) (1) of the bill, prohibits an employee of the Postal Service 
from having any interest in any contract with the Postal Service. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 440 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $5,000, or 
a term of imprisonment of not more than one year, or both. 

18 U.S.O. App. 441 
18 U.S.C. 441, which is reenacted as 18 U.S.C. App. 331 by section 

201 (a) (1) of the bill, prohibits granting a contract for furnishing 
supplies to the Postal Service to anyone who has engaged or pro
posed to engage in price fixing or collusive arrangements with respect 
to furnishing such supplies. 

Section 203(n) of tht:. bill conforms the sentencing provision to the 
Code, designating a violation of section 441 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $5,000, or 
a term of imprisonment of not more than one year, or both. . 

18 U.S.O. App .. i.MJ 
18 U.S.C. 442, which is reenacted as 18 U.S.C. App. 442 b'y section 

201(a) (1) of the bill, prohibits the Public Printer, superintendent of 
printing, superintendent of binding, and any of their assistants from 
having an interest in pUblication, printing, binding, engraving, or 
lithographing of any kind, or in any contract for furnishing material 
connected with public printing, binding, lithographing, or engraving. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 442 as a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 

18 U.S.O. App.443 
18 U.S.C. 443, which is reenacted as 18 U.S.C. App. 443 by section 

201 (a) (1) of the bill, makes it an offense to secrete, mutilate, obliter-

51-508 0 - 80 - 82 
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ate, or destroy certain records of war contractors before a specified 
time. 

In conformity with the culpability standards in the Code, section 
202 (a) of the bill amends section 443 by deleting "willfully" and sub
stituting "knowingly". 

Section 203 (f) of the bill amends the sentence to designate a viola
tion of section 443 as a Class A misdemeanor, rather than as an offense 
subject to a fine of not more than $50,000 if the offense is committed by 
a corporation, or, if the offense is committed by a natural person, a 
fine of not more than $10,000, or a term of imprisonment of not more 
than five years, or both. The distinction between the penalty for a cor
poration and a natural person is unnecessary because the differences in 
penalties for organizations and individuals are described in sections 
2001 (Authorized Sentences), 2201 (Sentence of Fine), and 2301 
(Sentence of Imprisonment) of title 18. 

The classification of an offense under 18 U.S.C. App. 443 as a Class 
A misdemeanor is consistent with the Class A misdemeanor treatment 
for similar offenses under section 1344 (Tampering "With a Govern
ment Record) of title 18. Section 443 is retained primarily because it 
describes in detail the records required to be maintained and the time 
period during which they must be retained. 

18 U.S.O. App. 474 
18 U.S.C. 474, which is reenacted as 18 U.S.C. App. 474 by section 

201 (a) (1) of the bill, is completely rewritten by secti(lll 211 (a) of the 
bill. 

Under current law, section 474 prohibits the manufacture, posses
sion, or use of various cpunterfeiting implements, as well as the unlaw
ful printing or photographing of obligations or other securities of the 
United States. Counterfeiting and forgery offenses, including traffick
ing in a counterfeiting implement, are covered in subchapter E (Coun
terfeiting, Forgery, and Related Offenses) of chapter 17 of title 18. 
18 U.S.C. App. 4741'etains only the offense described in the sixth para
graph of section 474 in current law, which relates to making, selling, 
or importing illustrations or likenesses of various obligations or secu
rities of the United States. 

Section 211 (f) of the bill completely revises the langnage of the 
sixth paragraph of 18 U.S.C. 474 to more clearly describe thl3 obliga
tions and securities covered by the provision and to clarify the rela
tionship between the section and 18 U.S.C. 504 (redesignated as 
18 U.S.a. App. 504 by section 201 (a) (1) of the bill). It accomplishes 
this by using the list of obligations and securities set forth in 18 U.S.C. 
App. 504(1) (A) through (D) and adding a cross-reference io the 
provisions of that section. 

Section 474 is divided into two subsections to make clear that regu
lation of the making, selling, and importing of postage stamps of the 
Fnited States comes within the jurisdiction of the Postal Sm'"dce, 
while l'egnlatjon of flllCh activitiefl with regard to other flPcllrities and 
ob'ligations of the United States, and to all securities and obligations 
of foreign governments, comes within the jurisdiction of the Secre
tary of the Treasury. 

Section 4:74 is also amended by section 211 (a) of the bill by addinO' 
a requirement that the conduct prohibited by the section be committe~ 
"knowingly" before a violation of the section exists. 
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Section 203(q) of the bill classifies an offense under section 4:14: as 
a Olass B misdemeanor rather than as a 15-year felony, and this clas
sification is reitera.ted in the amended version of section 4:14: con
tained in section 211 (a) of the bill. The section, as amended, covers vio
lations of printino- regulations that may not amount to counterfeit
ing 01' forgery. l!~~ony coverage for violations relating to obligations 
and securities is left to the provisions of subchapter E (Counterfeiting, 
Forgery, and Related Offenses) of chapter 17 of title 18. 

18 U.S.O. App. 475 
18 U.S.C. 475, which is reenacted as 18 U.S.O. App. 415 by section 

201 (a) (1) of the bill, prohibits the printing 01' distribution of any 
business card 01' advertisement in the likeness of or attached to anyob
ligation or other security of the United States. 

Section 203 (y) of the bill conforms the sentencing provision to the 
Oode, classifying a violation of section 475 as an infraction, with the 
provision that one convicted of violating the section may not be sen
tenced to a term of imprisonment, rather than as an offense subject to 
a fine of not more than $500. The provision excluding the possibility 
of imprisonment is consistent with the Oommittee's decision not to 
provide a term of imprisonment for an offense described outside title 
18 if no term of imprisonment is provided in current law. The sen
tences of probation and fine (sections 2101 and 2201 of proposed title 
18) remain available for a violation of section 475. 

18 U.S.O. App. 486 
18 U.S.O. 486, which is reenacted as 18 U.S.O. App. 486 by section 

201 (a) (1) of the bill, prohibits the unauthorized manufacture or cir
culation of metal coins intended for use as money, whether the coins 
resemble coins of the United States or a foreign country, or are of 
original design. Sections 211 (b) (2) and (b) (D) delete coverage of 
coins resembling those of the United States or a foreign country as 
covered in subchapter E (Oounterfeiting, Forgery, and Related Of
fenses) of chapter 17 of title 18. See also 18 u.i::).U. App. 489. 

Section 203 (f) of the bill classifies the remaining offense relating 
to coins of original design as a OlaEls A misdemeanor rather than as 
an offense subject to a fine of not more than $3,000, or a term of im
prisonment of not more than five years, or both. 

Section 211 (b) (1) of the bill deletes language relating to criminal 
attempts as covered in section 1001 of title 18. 

18 U.S.O. App. 489 
18 U.S.O. 489, which is reenacted as 18 U.S.O. Anp. 489 by section 

201 (a) (1) of the bill, prohibits the unauthorized -'-manufacture, im
portation, possession with intent to sell or give away, or use of any 
token in likeness or similitude a~w design, color, or inscription of a 
coin of the United States or of a forei,gn country issued as money. 

Section 203(y) of the bill conforms the sentencing provision to the 
Oode, classifying a violation of section 489 as an infraction, with the 
provision that one convicted of violating the section may not be sen
tenced to a tel'lll of imprisonment, rather than as an offense subject 
to a fine of not more than $100. The provision excluding the possibi.l
ity of imprisonment is consistent with the Oommittee's decision not 
to provide a term of imprisonment for an offense described outside 
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title 18 if no such term is provided in current law. The sentences of 
probation and fine (sections 2101 and 2201 of title 18) remain avail
able for a violation of section 243. 

18 V.s.O. App. 4fJl 
18 U.S.C. 491, which is reenacted as 18 U.S.C. App. 491 by section 

201 (a) (1) of the bill, prohibits the manufacture, pos::;e::;sion wlth intent 
to use, circulation, sale, or use of any token, paper, or other thing sim
ilar in size and shape to a lawful coin or currency of the United ~tates 
and intended to be used as money or for rationing. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, classifying violations of both sections 491 (a) and (b) as Class A 
misdemeanors, rather than as offenses subject to a fine of not more 
than $1,000, or a term of imprisonment of not more than one year, 01' 

both. 
. Section 205 of the bill repeals the second paragraph of section 49,1 
(b), which states that prosecution under the provisions of section 
491 (b) does not preclude prosecution by a State or territory or pos
session of the GniLed ~tate::;, as unneces::;al'Y in light of the J..ll'OViSlOns 
of section 206 (Concurrent Federal Jurisdiction Generally Not Pre
emptive) of title 18. 

18 V.S.O. App. 4fJ2 
18 U.S.C. 492, which is reenacted as 18 U.S.C. App. 492 by section 

201 (a) (1) of the bill, provides for the forfeiture of all counterfeited 
articles and any material and apparatus used in the making of such 
counterfeits, and makes it an offense to fail or refuse to surrender pos
session upon request of an authorized agent of the Treasury Depart
ment. 

In conformity with the culpability standards in the Code, section 
202(f) of the bill amends section 492 by deleting "willful negligence" 
and substituting "recklessness:'. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, classifying a violation of section 492 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $100, or 
a term of imprisonment of not more than one year, or both. 

Section 211 ( c) of the bill conforms the cross-references in the first 
paragraph to sections of current title 18 to their new counterparts in 
title 18 Appendix and in subchapter E (Counterfeiting, Forgery, and 
Related Offenses) of chapter 17 of title 18. The provisions of the first 
paragraph o\Tel'lap to some extent the provisions of section 4001 (Civil 
Forfeiture of Property), but are retained in order to assure that cover
age of the offense described in the section is not altered. 

18 V.S.O. App. 504-
18 U.S.C. 504, which is reenacted as 18 U.S.C. App. 504 by section 

201(a) (1) of the bill, describes circumstances in which the printing, 
publishing, importing, or filming of certain United States and foreign 
obligations and securities are permitted. 

Section 211 ( d) of the bill makes the authority to print, publish, im
port, or film obligations and securities in certain circumstances, appli
cable to obligations of the United States under $1 by adding a refer
ence to 18 U.S.C. App. 336. 
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18 U.S.O. App. 510 
Secmon 211 (e) of the bil1 enacts a new section 510 of title 18 

Appendix. Subsection (a) (1) of section 510 makes it a Class A mis
demeanor knowingly and without written authorization to photo
stat, reproduce, duplicate, or execute a copy of certain obligations of 
a corporation, business or foreign government. Subsecmon (a) (2) 
makes it a Class A misdemeanor knowingly and without written 
authorization to copy an obligation issued by a State, possession, 
Commonwealth, or territory of the United States, by 'a polimcal sub
division of a State, possession, Commonwealth, or territory, or by a 
public instrumentality of one or more States, possessions, Oommon
wealths, or territories. Subsection (b) of section 510 makes clear that 
non-color copies of a document covered by the secbion may be made 
by appropriate entities for recordkeeping or validation purposes. 

The provision was originally enacted by the Senate as section 
789A of S. 1437 in the 95th Congress.1 Its purpose is to prohibit color 
copying of marketable secul1.ities by anyone, and to prohibit non
color copying of marketable securIties by anyone other than the 
owner or his agent 01' specified financial institutions, in order to elim
inat(' a potential source of secnriti('s fraud. 

18 U.S.O. App. 5;,:3 
18 U.S.C. 543, which is reenacted as 18 U.S.C. App. 543 by sec

tion 201 (a) (1) of the bill, prohibits any revenue officer from lmow
ingly pernlitting goods to enter the United States if less than the 
amount of duty legally due is paid. 

Section 203 (j) of the bill amends the sentence applicable to the 
offense by classifying a vdolation as a Class A misdemeanor, rather 
than as an offense subject to a fine of not more than $5,000, or a 
term of imprisonment of not more tha.n two years, or both. The 
further penaaty of removal from office is retained, but should be 
read in conjunction with the provisions of subchapter D (Restric
tion on Imposition of Civil Disabilities) of chapter 40 of title 18. 

18 U.S.O. App. 546 
18 U.S.C. 546, which is reenacted as 18 U.S.C. App. 546 by section 

201(a) (1) of the bill, prohibits anyone who owns all or part of a 
vessel from allowing the vessel to be used in smuggling merchandise 
into a foreign country tin violation of its laws if the laws of the for
eign country provide a penalty or forfeiture for violation of 
United States customs laws. 

Section 203 (j) of the bill amends the sentence app1icable to the 
offense by designating a violation of section 546 as a Class A mis
demeanor, rather than as an offense subject to a fine of not more than 
$5,000, or a term of imprisonment of not more than two years, or both. 

18 U.S.O. App. 548 
18 U.S.C. 548, which is reenacted as 18 U.S.C. App. 548 by section 

201(a) (1) of the bill, relates to the fraudulent concealment, removal, 
or repacking of goods in any bonded warehouse, and to the fraudulent 
marking of packages in such a warehouse. It also provides for for
feiture of goods concealed, removed, or repacked, and of packages 
marked, in violation of the section. 

1 See Congo Ree., p. S530, Jan. 26, 1078 (dally ed.). 
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Secbion 205 of the bill deletes the description of the offense from 
section 548 because it is covered in sections 1411 (Smuggling), 1731 
(Theft), 'and 1734 (Executing a .Fraudulent Scheme) of title 18. 

Section 212 of the bill retains the forfeiture provision, amending 
it to refer to the offenses described in sections 1411 (Smuggling) 
and 1731 (Theft) of title 18, and to attempts or co.nspiracies to vio-
late those provisions. . 

18 U.S.O. App. 549 
18 US.C. 549, which is reenacted as 18 US.C. App. 549 by section 

201 (a) (1) of the bill, prohibits the untmthol'izecL l'emoval of goods 
from. customs custody or the unauthorized attachment or removal of 
a customs seal or mark. 

Section 205 of the bill repeals the third paragraph of section 549, 
relating to trespass with intent to tulia wfully remove bonded mer
chandise and to unlawful removal of goods in customs custody, 
because these offenses are covered by sections 1712 (Criminal Entry) 
and 1701 (Theft) of title 18. Section ~05 also repeals the fourth 
paragraph of section 549, relating to receiving or transporting goods 
knowing they have been unlawfully removed fro111 customs custody, 
because the offense is covered in section 1732 (Trafficking in Stolen 
Property) and 1733 (Receiving Stolen Property) of title 18. 

In conformity with the Code, Section 20~ (a) of the bill changes 
the culpability standard in section 549 from "willfully" to 
"lmowino-ly" . 

Seotio~ 203 (k) of the bill amends the sentence by designating a 
wolation of section 549 as a Class A misdemeanor, rather than as an 
offense subject to 'a fine of not more than $5,000 or a term of imprison
ment of not more than two years, or both. 

18 U.S.O. App. 593 
18 US.C. 593, which is reenacted as 18 U.S.C. App. 593 by section 

201 (a) (1) of the bill, prohibits an officer or member of the Armed 
Forces of the United States from interfering with any matters affect
ing elections or the exercise of the right of suffrage. SectiOl~ 205 of 
the bill repeals the second paragraph of section 593, which prohibits 
jnterference with an individual's exercise of the right of suffrage, 
because the offense is covered in sections 1503 (Interfering with a 
Federal Benefit) 'fund 1511 (Obstructing an Election) of title 18. 

Section 203 (g) of the bill amends the sentence by designating a 
violation of section 593 as a Class A misdemeanor, rather than as an 
offense subject to a fine of not more than $5,000, or a term of imprison
ment of not more than five years, or both. 

Section 213 (a) of the bill deletes all attempt language in section 
5931because the offense is covered ill section 1001 (Criminal Attempt) 
of title 18. 

18 U.S.O. App. 600 
18 US.C. 600, which is reenacted as 18 US.C. App. 600 by section 

201 (a) (1) of the bill, prohibits any promise of 01' aid in obtaining 
any employment or other benefit made possible by any Act of Con
gress as a reward for any political activity. 

Section 203 (n) of the bill conforms the sentencing provision to 
t.he Code, designating a violation of section 600 as a Class A mis-
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demeanor, rather than as an offense subject to a fine of not more Ithan 
$10,000, or a term of imprisonment of not more than one year, or both. 

18 U.S.O. App. 001 
18 U.S.O. 601, which is reenacted as 18 U.S.O. App. 601 by section 

201 (a) (1) of the bill, prohibits the deprivation, or threat of depriva
tion, of any Federal benefit as inducement for any political activity. 

Section 203 (n) of the bill conforms the sentencing provision in 
section 601 (a) .to the Code, designating a. violation of the section as 
a Olass A misdemeanor, rather than as a·n offense subject to a fine of 
not more than $10,UOO, ora term of imprisonment of not more than one 
year, or both. 

Section 213 (b) of the bill deletes attempt language in section 601 (a) 
bemliuse an attempt to violate section 601 is covered in section 1001 
(Criminal Attempt) of title 18. 

18 U.S.O. App. 650 
18 U.S.C. 650, which is reenacted as 18 U.S.O. App. 650 !by section 

201 (a) (1) of the bill, provides criminal penalties for public deposi
tal'ies which fail to safeguard deposits. tiection 214 deletes the ref
erences to embezzlement as covered in section 1731 (Theft) of title 18. 
The offense is retained, without il'eference to embezzlement, as a Olass 
A misdemeanor rather than a 10-year felony (see section 20D ( e) of the 
bill) in order to cover failure to keep funds of the United St!lites 
safely when the offense does not amount to theft. 

18 U.S.O. App. 700 
18 U.S.C. 700, which is reenacted as 18 U.S.O . .A:pp. 700 by section 

201 (a) (1) of .the bill, prohibits the desecration of a. flag of the United 
States. 

Section 203 (n) of the bill conforms the sentencing provision in 
section 700 (a) to the Oode, designating a violation of .the section as a 
Olass A misdemeanor, rather than as an offense subject to a. fine of 
not more than $1,000, or a term of imprisonment of not more than one 
year, or both. 

Section 205 of the bill repeals section 700 (c) , which states that Fed
eral jurisdiction over this section does not preempt any State jurisdic
tion over any comparable state offense, as covered in section 206 (Oon
current Federal Jurisdiction Generally Not Preemptive) of title 18. 

18 U.S.O. App. 701 
18 U.S.O. 701, which is reenacted as 18 U.S.O. App. 701 by section 

201 (a) (1) of the bill, prohibits the unauthorized manufacture, pos
session, or sale of official badges, identification cards, and other insig
nia of the United States, or a colorable imitation thereof. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 701 as a Olass B misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six months, or both. 

18 U.S.O. App. 702 
18 U.S.O. 702, which is reenacted as 18 U.S.O. App. 702 by section 

201 (a) (1) of the bill, prohibits anyone without authority from wear
ing the uniform of any of the Armed Forces of the United States or 
the Public Health Service. 
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Section 202(g) of the bill amends section 702 by adding a require
ment that the proscribed conduct be undertaken "knowingly" in order 
for there to be an offense. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 702 as a Olass 13 misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six months, or both. 

18 U.S.O. A1JP. 70S 
18 US.O. 703, which is reenacted as 18 US.O. App. 703 by section 

201 (a,) (1) of the bill, prohibits anyone, with the intent to mislead or 
deceive, from wearing any official uniform of a foreign nation with 
which the United States is at peace. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 703 as a Olass 13 misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six months, or both. 

18 U.S.O. A1JP. 704-
18 U.S.O. 704, which is reenacted as 18 U.S.O. App. 704 by section 

201(a) (1) of the bill, prohibits the unauthorized manufacture, wear
ing, or sale of decorations or medals of the armed forces or the United 
States. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 704 as a Olass 13 misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six montuls, 01' both. 

18 U.S.O. App. 705 
18 U.S.O. 705, which is reenacted as 18 US.O. App. 705 by section 

201 (a) (1) of the bill, prohibits the unauthorized manufacture. re
production, 01' sale of medals, emblems, or other insigma of veterans' 
organizations. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 705 as a Olass 13 misdemeanor, 
rather than as an offense subject to 'a fine of not more than $250, or a 
/"(>t'lll of illlpl'isonllH'nt of ~ix months. or hoth. 

18 U.S.O. App. 706 
18 US.O. 706, wJlich is reenacted as 18 US.C. App. 706 by section 

201(a) (1) of the bill, prohibits the unauthorized use or use for any 
fraudltlent purpose of the sign, or an insignia in colorable imitation 
thereof, of the Red Cross. 

Section 203 (t) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 706 as a Class 13 misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six l110nt11s, or both. 

Section 215 (b) of the biH deletes as unnecessary the description of an 
offender, "whether a corporation, associ1ution, 01' person". 

Section 215 ( c) of the bill clarifies the reference to "the date of enact
ment of this title" in section 706 by substituting "June 25, 1948". 

18 U.S.O. A1JP. 707 
18 U.S.O. 707, which is reenacted as 18 US.O. App. 707 by section 

201(a) (1) of the bill, prohibits the unauthorized use or use for any 
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fraudulent purpose of any sign or emblem of the 4-H clubs, or any 
colorable imitation of the sign or emblem. 

beetion :W3 ( L) of the IJill confol'lul:l the l:lentencing provision to the 
Oode, designating H, vio1ation of section 707 as a Class B misdemeanor, 
rather than as an oiIense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six months, or both. 

Section 215 (ib) of the bill deletes as unnecessary the description of an 
offender, "wJlether an individual, partnership, corporation, or associa
tion". 

Section 215 ( c) of the bill clarifies the reference to "the date of enact
ment of this title)' in section 707 by substituting "June 25,1948". . 

18 U.B.O. App. 708 
18 U.S.O. 708, which is reenacted as 18 U.S.O. App. 708 by section 

201 (a) (1) of the bill, prohibits the us~ for commercial purposes of 
the coat of arms of the bwiss Confederation. 

In conformity with the culpability standards of the Oode, section 
202(a) of the bill amends section 70~ by deleting "willfully" and sub
stituting "knowingly". 

t)ection 203 (s) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 708 as a Class 13 misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six months, or both. 

Section 215 (d) or the bill deletes "'"\VllOever, whether a corporation, 
partnership, unincorporated company, association, or person" and sub
stituting "A person who", since the list of types of offenders is unnec
essary in light of the provisions of chapter 4 (Oomplicity) of title 18. 

18 U.S.O. App. 709 
18 U.S.O. 709, which is reenacted as 18 U.S.O. App. 709 by section 

201 (a) (1) of the bill, relates to false advertising or misuse of names of 
federal agencies to convey a false impression of connection with a 
Federal agency. 

Section 203 (0) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 709 as a Olass A misdemeanor, 
rather than as an offense subject to punishment as follows: "a corpo
ration, partnership, business trust, association, or other business en
tity, by a fine of not more than $1,000; an officer or member thereof 
participating or knowingly acquiescing in such violation or any indi
vidual violating this section, by a fine of not more than $1,000 or im
prisonment for not more than one year, or both." The differentiation 
in punishment specified for an offense, depending upon whether it is 
committed by an organization or an individual, is not carried forward 
in section 709 because it is covered in sections 2001 (Authorized Sen
tences) , 2201 (Sentence of Fine), and 2301 (Sentence of Imprison
ment) of title 18. 

Section 205 of the bill repeals obsolete provisions covering misuse 
of the names of the National Agricultural Oredit Oorporation and the 
Reconstruction Finance Oorporation, which no longer exist. 

Section 215(e) (1) adds the word "falsely" before the word "adver
tises" in the third paragraph, which describes the offense of advertis~ 
ing that bank accounts are federally insured. The amendment was sug
gested by the Federal Deposit Insurance Oorporation, and brings the 
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offense description into line with similar offenses described in section 
709. 

Section 215(e) (2) amends several cross-references in the fifth para
graph of section 709 to conform with the enactment of the Farm 
Credit Act of 1971 (12 U.S.C. 2001 et 8eg.). 

Section 215 (e) (3) clarifies fhe reference to the "date of enactment 
of this prurU{;raph" in section 709 by substituting "August 25,1948". 

18 U.S.O. App. 710 
18 U.S.C. 710, whioh is reenacted as 18 U.S .. C. App. 710 by section 

201 (a) (1) of ,the bill, prohibits the unauthorized manufacture, use, or 
sale of cremation urns of the same design as those used to retain the 
cremated remains of deceased members of the armed forces. 

Section 203 (gg) of the bill decriminalizes the offense, at the sugges
tion of !t.he Department of the Air Force) and .makes a violator subject 
to a civil penalty, in a suit brought by the United States, of no more 
than $1,000 or twice the amount of personal injury or property dam
age, whichever is higher. 

18 U.S.O. App. 711 
18 U.S.C. 711, which is reenacted as 18 U.S.C. App. 711 by section 

201 (a) (1) of the bill, prohibits the unauthorized manufacture, repro
duction, or use for profit of the charadeI' or name "Smokey Bear." 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 711 as a Class B misdemeanor, 
rather than as an offense subject ,to a fine of not more than $250, or a 
term of imprisonment of not more than six months, 01' both. 

Section 205 of the bill repeals the now obsolete second paragraph of 
section 711 which allowed certain exemptions from the section for one 
year after its enactment. 

18 U.S.O. Apt). 711a 
18 U.S.C. 711a, which is reenacted as 18 U.S.C. App. 711a by seotion 

201 (a) (1) of the bill, prohibits the authorized manufacture, repro
duction, or .use for profit of the character or name "'Woodsy Owl" or 
the associated slogan, "Give a Hoot, Don't Pol1ute." 

Section 203 (s) of the bill conforms :the sentencing provision to the 
Code, designating a violation of section 711a as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six months, or both. 

18 U.S.O. App. 712 
18 U.S.C. 712, which is reenacted as 18 U.S.C. App. 712 by section 

201 (a) (1) of the bill, ,relates to t1w, misuse of names or insignias by 
collection agE'l1cies 0).' private detective agencies to convey a. false im
pression of connection with a federal agency. 

Seotion 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 712 as a Class A misdemeanor, 
rather 1::1:an a.s an offense subject ,to a fine of not more than $1,000, or a 
term of Imprlsomnent of not more than 011e year, or both. 

Section 215 (f) of the bill amends section 712 to make it an offense 
to convey the false impression, in the com:se of collecting one's own 
debts, as well as debts of someone else, that the offender is connected 



Title 18 App. 

with a federal agency. The amendment is designed to overturn the 
holding in United States v. Bvneparth, 456 F.2d 497 (2d Cir. 1972). 
See Hearings, p. 1559. 

18 u.s.a. App. '713 
18 U.S.C. 713, which is reenacted as 18 U.S.C. App. 713 by section 

201(a) (1) of the bill, prohibits the unauthorized use of a likeness of 
the great seal of the United States, or the seal of the President or Vice 
President to convey the false impression of sponsorship or approval of 
the United States, and the unauthorized manufacture or sale of the 
seal of the President or Vice-President. 

Section 203(s) of the bill amends the sentencing provisions in 
sections 713 (a) and (b) to conform to the Code, designating a viola
tion of either as a Class B misdemeanor, rather than as an otl'ell·<;e sub
ject to a fine of not more than $250, or a term of imprisonment of not 
more than six months, or both. 

18 u.s.a. App. 714-
18 U.S.C. 714, which is reenacted as 18 U.S.C. App. 714 by section 

201 (a) (1) of the bill, prohibits the unauthorized use of the name or 
character of "Johnny Horizon." . 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 713 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six months, or both. 

Section 215 (g) (1) of the bill conforms a cross-reference in section 
714 to current statutory terminology. Section 215 (g) (2) of the bill 
clarifies a reference to the "date of enactment of this Act" by sub
stituting "September 25,1970," the actual date of enactment. 

18 u.s.a. App. 715 
18 U.S.C. 715, which is reenacted as 18 U.S.C. App. 715 by section 

201(a) (1) of the bill, prohibits the unauthorized manufacture or use 
of any likeness to "The Golden Eagle Insignia." 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 715 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $250, or a 
term of imprisonment of not more than six months, or both. 

Section 215 (h) of the bill clarifies a reference in section 715 to the 
"date of enactment of this Act" by substituting the actual date of the 
enactment. 

18 u.s.a. App. 756 
18 U.S.C. 756, w'hich is reenacted as 18 U.S.C. App. 756 by section 

201 (a) (1) of the bill, proh:itbits anyone from aiding or enticing a per
son belonging to the armed forces of a belligerent nation or faction 
who is interned in the United States in accordance with the law of na
tions to escape or attempt to escape from the jurisdiction of the United 
States or from the limits of prescribed internment. 

Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 756 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more bhan $1,000, or a 
term of imprisonment of not more than one year, or both. 
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Section 216 of the bill amends section 756 to use terminology used in 
title 18 by deleting "nation" each place it appears and. substituting 
"power". See subchapter A (Offenses Involving Foreign Relations) of 
chapter 12 of title 18. 

18 u.s.a. App. 795 
18 U.S.C. 795, which is reenacted as 18 u.s.c. App. 795 by section 

201 (a) (1) of the bill, prohibits unauthorized photographing or draw
ing of certain defense instalLations. 
~ection 203 (n) of the bill conforms the sentencing provision to the 

Code, designating a violation of section 795 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or It 
term of imprisonment of not more than one year, or both. 

18 u.s.a. App. 796 
18 U.S.C. 796, which is reenacted as 18 U.S.C. App. 796 by section 

201 (a) (1) of the bill, prohibits the use of aircraft to facilitate any 
violation of section 795 of this title. 

Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 796 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or a 
term of imprisonment of not 1l110re than one year, or both. 

18 u.s.a. App. 797 
18 U.S.C. 797, which is reenacted as 18 U.S.C. App. 797 by section 

201 (a) (1) of the bill, prohibits the unauthorized publication or sale of 
photographs or drawings of certain defense irustallations. 

SectIon 203 (n) of the bill conforms the sentencing provision to the 
Code, designating 'a violation of section 797 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or a 
term of imprisonment of not more than one year, or both. 

18 u.s.a. App. 799 
18 U.S.C. 799, which is reenacted as 18 U.S.C. App. 799 by section 

201 (a) (1) of the bilI, prohi:bits the willful violation of any regulation 
or rule promulgated by the National Aeronautics and Space Adminis
tration for the protection or security of any of its property. 

In conformity with the culpability standards in the Code, section 
202 (a) of the bill amends section 799 by deleting "willfully" and sub
stituting "lmowingly". 

Section 203 (p) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 799 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $5,000, or a 
term of imprisonment of not more than one year, or both. 

Section 217 of the bill deletes the attempt and conspiracy language 
in section 799, as covered in sections 1001 (Criminal Attempt) and 
1002 (Criminal Conspiracy) of title 18. 

18 u.s.a. App. 831 
18 U.S.C. 831, which is reenacted as 18 U.S.C. App. 831 by section 

201 (a.) (1) of the bill, provides definitions for terms used in chapter 
39 (Explosives and Other Dangerous Articles) of title 18 Appendix. 

Section 218 (a) of the bill conforms section 831 to current regula
tory authority by deleting "Interstate Commerce Commission" and 
substituting "Secretary of Transportation." 
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18 U.S.O. App. 83~ 
18 U.S.C. 832, which is reenacted as 18 U.S.C. App. 832 by section 

201(a) (1) of the bill, prohibits the unauthorized transportation of 
explosives, radioactive materials, etiologic agents, and other dangerous 
articles by a carrier engaged in interstate or foreign commerce. 

Section 203(n) of the bill conforms the sentencing provisions in 
sections 832(a) and (b) to the Code, designating a violation of either 
as a Olass A lllisdemeanor, rather than Uti an offense subject either to 
a fine of not more than $1,000, or a term of imprisonment of not more 
than one year, or both. 

Sectionti :W:l(a) and (b) (2) of the bill conform section 832 to cur~ 
rent regulatory authority by deleting references to the "Interstate 
Oommerce Oommission" and substituting references to the "Secretary' 
of Transportation." 

Section 218(b) (1) amends sections 832(a) and (b) to delete the 
provisions for enhanced penalties for a violation of the section if death 
or bodily injury resulted from the offense. This enhanced penalty was 
deleted because section 1617 (Bndangerment) of title 18 in S. 1722, 
as introduced, would have provided enhanced penalties for an offense 
that placed "anothe." person in danger of imminent death or serious 
bodily injury" if the offense occurred in the course of committing an 
offense "designed to protect public health or safety" (see section 1617 
(c) (2) (B) of title 18 in S. 1722, as introduced). However, the Com, 
mittee amended the jurisdictional provision of section 1617 of title 18 
so it would no longer apply to a violation of section 842 unless the vio~ 
lation occurred in the special jurisdiction of the United States. Ac~ 
cordingly, consideration is being given to offering an amendment on 
the Senate floor to provide for enhanced grading of an offense under 
section 842 (a) or (b) if death or bodily injury results from the offense. 

Section 218 (b) (3) of the bill updates the reference to the Atomic 
Energy Commission in section 832 ( c) by substituting a reference to 
the Nuclear Regulatory Commission. 

18 U.S.O. App. 833 
18 U.S.C. 833, which is reenacted as 18 U.S.C. App. 833 by section 

201(a) (1) of the bill, relates to the proper marking of packages con
taining explosives and other dangerous articles for shipment by car-
rier in interstate or foreign commerce. . 

Section 203 (n) of the bill conforms the sentence in section 833 to 
the Code, designating a violation of the section as a Class A mis
demeanor, rather than as an offense subject either to a fine of not more 
than $1,000, or a term of imprisonment of not more than one year, 
01' both. 

Section 218 (a) of the bill conforllls section 833 to current regulatory 
authority by deleting references to the "Interstate Commerce Com
mission" and substituting references to the "Secretary of 
Transportation. " 

Section 218 ( c) of the bill amends section 833 to delete the provision 
for enhanced penalties for a violation of the section if death or bodily 
injury resulted from the offense. As discussed in connection with the 
similar provision in section 832, this provision was deleted because it 
would have been covered in section 1617 (Endangerment) of title 18 
in S. 1722, as introduced. As amended by the Committee, however, 
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section 1617 would no longer apply to an offense under 18 U.S.C. App. 
833 unless it was committed in the special jurisdiction of the United 
States. Again, consideration is being given to offering an amendment 
on the Senate floor to retain enhanced grading fo·r an offense under 
section 833 if death or bodily injury results from the offense. 

18 V.S.O. App. 83ft. 
18 US.C. 834, which is reenacted as 18 US.C. App. 834 by section 

201 (a) (1) of the bill, makes it an offense to violate regulations for the 
safe transportation of explosives and other dangerous articles within 
the United States. 

Section 203 (n) of the bill conforms the sentencing provision in 
section 834(f) to the Code, designating a violation of the section as a 
Class A misdemeanor, rather than as an offense subject either to a fine 
of not more than $1,000, or a term of imprisonment of not more than 
one year, or both. 

Sections 218(a), (d) (1), (d) (2) (B) ,and (d) (3) of the bill con
form section 834 to current regulatory authority by deleting refer
ences to the "Interstate Commerce Commission" and substituting ref
erences to the "Secretary of Transportation." Section 218 (d) (2) (A) 
of the bill likewise deletes "Atomic Energy" Commission in section 
834(b) and substitutes "Nuclear Regulatory" Commission. 

Section 218 ( d) (4) of the bill amends section 834 to delete the pro
vision for enhanced penalties for a violation of the section if death or 
bodily injury resulted from the offense. As discussed in connection 
with similar provisions in sections 832 and 833, this provision was de
leted because it would have been covered in section 1617 (Endanger
ment) of title 18 in S. 1722, as introduced. As amended by the 
Committee, however, section 1617 would no longer apply to an offense 
under 18 US.C. App. 834 unless it was committed in the special juris
diction of the United States. ~ccordingly, the Committee will offer an 
amendment on the Senate floor to retain enhanced grading for an 
offense under section 834 if death or bodily injury results from the 
offense. 

18 V.S.O. App. 835 
18 US.C. 835, which is reenacted as 18 US.C. App. 835 by section 

201 (a) (1) of the bill, relates to the administration, execution, and 
enforcement of sections 831-835 of this title. 

Sections 218 (a), (e) (1), and (e) (2) ofthe bill conform section 835 
to current regulatory authority by deleting references to the "Inter
state Commerce Commission" and substituting references to the "Sec
retary of Transportation". Section 218(e) (3) of the bill likewise 
deletes "it" in section 835 ( c) and substitutes "the Interstate Commerce 
Commission" in order to clarify authority now to be exercised by the 
Secretary of Transportation which derives from powers originally 
conferred upon the Interstate Commerce Commission by subtitle IV 
of title 49, United States Code. 

18 V.S.O. App. 836 
18 U.S.C. 836, which is reenacted as 18 U.S.C. App. 836 by section 

201 (a) (1) of the bill, prohibits the transportation of fireworks into 
any State which prohibits their use or sale. 
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Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 836 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or 
a term of imprisonment of not more than one year, or both. 

Section 218(f) of the bill deletes attempt language in section 836 
as covered in section 1001 (Criminal Attempt) of title 18. 

18 U.S.O. App. 911 
18 U.S.C. 911, which is reenacted as 18 U.S.C. App. 911 by section 

201 (a) (1) of the bill, prohibits anyone from falsely representing him
self to be a citizen of the United States. 

In conformity with the culpability standards in the Code, section 
202(a) of the bill deletes "willfully" and substitutes "lmowingly." 

Section 203 (h) of the bill amends the sentence by designating a vio
lation of section 911 as a Class A misdemeanor, rather than as an 
offense subject to a fine of not more than $1,000, or a term of imprison
ment of not more than three years, or both. More serious offenses are 
covered in sections 1211 (Unlawfully Entering the United States as 
an Alien), 1215 (Fraudulently Acquiring or Improperly Using Evi
dence of Citizenship), and 1216 (Fraudulently Acquiring or Improp
erly Using a Passport) of title 18. 

18 U.S.O. App. 916 
18 U.S.C. 916, which is reenacted as 18 U.S.C. App. 916 by section 

201(a) (1) of the bill, prohibits a person from falsely, and with intent 
to defraud, representing himself as a member or representative of the 
4-Hc1ubs. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 916 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $300, or a 
term of imprisonment of not more than six months, or both. 

18 U.s.O. App. 917 
18 U.S.C. 917, which is reenacted as 18 U.S.C. App. 91'7 by section 

201(a) (1) of the bill, prohibits false or fraudulent personation as a 
member of, or agent for, the Aanerican National Red Cross for the 
purpose of receiving money or material. 

Section 203 (m) of the bill confOl'ffis the sentencing provisions of the 
Code, designating a violation of section 91'7 as a Class A misclemeanor, 
rather than as an offense subject to a fine of not more than $500, or a 
term of imprisonment of not more than one year, or both. 

18 U.s.O. App. 955 
18 U.S.C. 955, which is reenacted as 18 U.S.C. App. 955 by section 

201(a) (1) of the bill, prohibits anyone in the United States from un
dertaking certain financial tmnsactions with or on behalf of foreign 
governments. 

Section 203 (f) of the bill amends the sentence applicable to a viola
tion, designating' a violat.ion of section 955 as a Class A misdemeanor, 
rather than as an offense subiect to a fine of not more than $10,000, or 
a term of imprisonment of not more than five years, or both. 

18 U.S.O. App. 961 
18 U.S.C. 961, which is reenacted as 18 U.S.C. App. 961 by section 

201 (a) (1) of the bill, prcYhibits anyone within the United States from 
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strengthening an arnned vessel which is in the service of any foreign 
power that is at war with a foreign power with which the United 
:::itates is at peace. 

Section 203(n) of the :bill conforms the sentencing provision to the 
Code, designating a violation of section 961 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, 01' a 
term of imprisonment of not more than one year, or both. 

Section 219 (a) of the bill modernizes section 961, adding "or air
craft" after "vessel" each place it appears. This amendment is con
sistent with the coverage of section 1204 (Violating Neutrality by 
Causing Departure of a Vessel or Aircraft) of title 18. 

Sections 219 (b) and (c) of the bill also modernize the section by de
leting the references to foreign princes, states, colonies, districts, or 
people and substituting "foreign power". 

18 U.S.O. App. 962 
18 U.S.C. 962, which is reenacted las 18 U.S.C. App. 962 by section 

201 (a). (1) of the ibill, prohibits anyone, within the United States, from 
arming a vessel with the intent that it be used against a friendly nation. 

Section 203 (i) of the bill amends the sentence applicable to the 
offense by designating a violation of section 962 as' a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$10,000, or a term of imprisorunent of not more than three years, or 
both. 

Section 219 (a) of the bill modernizes section 902 by adding "or air
craft" after "vessel" each place it appears. This amendment is consist
ent with the coverage of section 1204 (Violating Neutrality by Causing 
Departure of a VesseI or Aircraft) of title 18. 

Sections 219 ('b), (d) (2), and (d) (3) of the bill also modernize sec
tion 962 by deleting the references to foreign princes, states, colonies, 
districts, and people and substituting "foreign power." 

Section 219 (d) (1) of the bill deletes the attempt language in section 
962 because attempts ;to violate the section are covered in section 1001 
(Criminal Attempt) of title 18. 

18 U.S.O. App. 963 
18 U.S.C. 963, which is reenacted as 18 U.S.C. A!pp. 963 by section 

201 (a) (1) ofthe bill, provides for the detention, during a war in which 
the United States is a neutral nation, of any armed vessel which might 
be used against any foreign nation with which the United States is fiJt 
peace. 

Section 205 of the·bill repeals section 963 (b), which prohibits taking 
a detained vessel out of the United States, because the offense is covered 
in section 1204 (Violating Neutrality by Causing Departure of a 
Vessel or Aircraft) of title 18. It also deletes the forfeiture language 
in section 963 (b) as covered in section 4001 (Civil Forfeiture of Pro
perty) of title 18. 

Section 219 (a) of the bill modernizes section 963 by adding "or air
craft" after "vessel" each place it appears. This amendment is con
sistent with the coverage of section 1204 (Violating Neutrality by 
Causing' Departol1l'e of a Vessel or Airoraft) of title 18. 

Sections 219 (b) and (e) also modernize section 693 by deleting the 
various references to foreign princes, states, colonies, districts, people, 
or nations and substituting "foreign power," or "power". 
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18 U.S.O. App. 965 
18 U.S.C. 965, which is reenacted as 18 U.S.C . .A:pp. 965 !by section 

201(a) (1) of the bill, requires that during a war in which the United 
States is a neutral nation verified statements regarding transshipment 
of cargo be submitted for every vessel prior to its departure from port. 

Section 205 of the bill repeals the first and second paragraphs of 
section 965 (b), which makes it an offense Ito take, or authorize the 
taking of, a vessel from port in violation of ,the section and provide 
for forfeiture of the vessel and its property on it if an offense is com
mitted, because these provisions are covered in sections 1204 (Violat
ing Neutrality by Causing Departure of a Vessel or Aircra:fit) and 
4001 (Civil Forfeiture of Property) of title 18. 

Section 219 (f) of the bill amends section 965 (a) by deleting the 
reference to 46 U.S.C. 92 ·because that section was itself repealed by 
section S of Public Law 87-826. Section 219 (g) of the bill modernizes 
the language of section 965 (a) by substituting "appropriate customs 
officer" for "collector of customs" as the officer to whom the required 
statements must be delivered. 

18 U.s.O. App. 966 
18 U.S.C. 966, which is reenacted as 18 U.S.C. App. 966 by section 

201 (a) (1) of the bill, permits customs officials to refuse to clear a vessel 
for departure if there is reason to believe false statements under sec
tion 965 have been made 01' that the vessel is not entitled to clearance. 

Section 205 of the bill repeals section 966 (b), which makes it an 
offense to take, 01' authorize the taking of, a vessel out of port in vio
lation of the section, and provides for forfeiture of the vessel and its 
property if an offense is committed, because these provisions are cov
ered in sections 1204 (Violating Neutrality by Causing Departure of a 
Vessel or Aircraft) and 4001 (Civil Forfeiture of Property) of title 18. 

Section 219 (g) of the bill modernizes the langnage of section 966 (a) 
by substituting "appropriate customs officer" for "collector of cus
toms" as the officer authorized to refuse clearance. 

18 U.S.O. App. 967 
18 U.S.C. 967, which is reenacted as 18 U.S.C. App. 967 by section 

201 (a) (1) of the bill, provides that, during a war in which the United 
States is a neutral nation, the President or his authorizedrepresenta
tive may withhold clearance from a vessel, or forbid departure of D, 
vessel not required to obtain clearance, if there is reasonable cause to 
believe that the vessel is about to carry snpplies 01' information to a 
vessel of a belligerent nation in violnti0:D. of the international obliga
tions of the United States. 

Section 205 of the bill repeals section 967 (b), which prohibits the 
taking, 01' authorizing of the taking, of the vessel out of port and 
provides for forfeiture of the vessel and its property if an offense is 
committed, because these provisions are covered in sections 1204 (Vio
lating Neutrality by Causing Departure of a Vessel or Aircraft) and 
4001 (Civil Forfeiture of Property) of title 18. 

Section 219 (a) of the bill modernizes section 967 by adding "01' 

aircraft" after "vessel" each place it appears. This amendment is con
sistent with the coverage of section 1204 (Violating Neutrality by 
Causing Departure of a Vessel or Aircraft) of title 18. 

51-508 0 - 80 - 83 
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Section 219(h) of the bill amends the section by substituting "bel
ligerent foreign power" for "foreign belligerent nation" to conform 
with terminology used in subchapter A (Offenses Involving Foreign 
Relations) of chapter 12 of title 18. 

18 V.S.O. A.pp. 970 
18 U.S.C. 970, which is reenacted as 18 U.S.C. App. 970 by section 

201(a) (1) of the bill, makes it an offense (1) in subsection (a) to 
damage or destroy property in the United States that belongs to, or 
is used or occupied by, a foreign government, international organiza
tion, or official guest, 01' (2) in subsection (b) willfully with intent 
to intimidate, threaten, or harass, to trespass in, or refuse to leave, 
premises or a building in the United States that is used or occupied 
lor ollicial business or for diplomatic, consular, or residential purposes 
by a foreign government, an international organization, a foreign 
ollicial, or an ollicial guest. 

Section 205 of the bill repeals subsection (a) of section 970 as 
covered in subchapter A (Arson and Other Property Destl'Uction 
Offenses) of chapter 17 of title 18, with jurisdiction over these offenses 
under section 1701 (c) (3) (Arson). SU!bseotion (b) of section 970 is 
retained, although :it overlaps to some extent the provisions of sections 
1616 (Communicating a Threat), 1712 (Criminal Entry), and 1713 
(Criminal'I'respass) of title 18. Hecause of the importance of assur-
ing full coverage of the law to protect the persons and property of 
foreign officials, the Committee has concludeu that it should lett ve sec
tion 970 (h) in place for those situations in which it provides coverage 
where none is provided hl title 18 and for those situations in which it 
provides a higher penalty for an offense covered both in section 970 (b) 
and in title 18. 

In conformity with the oulpability standards in ;the Code, section 
202 (a) of the bill amends section 970 (b) by deleting "willfully" each 
place it appears and substituting "knowingly". 

Section 203 (s) of the bill conforms the sentencing provision in sec
tion 970 (ob) to Ithe Oode, designating a violation of the section as a 
Class B misdemeanor, rather than as an offense subject to a fine of not 
more than $500, or a term of imprisonment of not more than six 
months, or both. 

Section 219 (i) of the bill conforms section 970 ( c) , which prescribes 
definitions of ,terms for use in the section, by referring by cross-refer
ence to the definitions in section 111 (General Definitions) of title 18 
for the terms "foreign official", "international organization", and "offi
cial guest". It retains the definition in 18 U.S.C. 1116 (b) for "foreign 
governm:mt" in order to make clear ,that the definition applies regard
less of recognition of the government by the United States. 

18 V.s.O. A.pp.l009 
18 U.S.C. 1009, whioh is reenacted as 18 U.S.C. App. 1009 by section 

201 (a) (1) of the bill, prohibits the wi1lful andlmowing circulation of 
false rumors which will have a negative effect on the solvency 01' finan
cial standing of the Federal Savings and Loan Insurance Corporation. 

In conformity with the culpability standards in the Code, section 
202 (d) of the bill amends section 1009 by deleting "willfully". "Know
ingly" is retained as the required degree of culpability. 
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Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1009 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or a 
term of hnprisonment of not more than one year, or both. 

18 U.S.C. App.l01B 
18 U.S.C. 1012, which is reenacted as 18 U.S.C. App. 1012 by section 

201(a) (1) of the bill, makes it an offense: in the first parrugraph, to 
make, with intent to defraud, false entries in books of the Department 
of Housing and Urban Development and false reports or statements to 
the Department; in the second paragraph, to receive any compensation, 
rebate, or reward with intent:to defraud the Depaltment or unlawf.ully 
to defeat its purposes; and in the third pairagra.ph, to influence the De
partment to acquire property or enter into a 'contract and willfully 
fail to disclose an interest the offender has in the property or benefit the 
offender will receive from the property. . 

Section 205 of the bill repeals the first paragraph of section 1012 
because it is covered in sections 1301 (Obstructing a Government Func
tion by Fraud) and 1343 (Making a False Statement) of title 18. Sec
tion 205 of the bill also repeals t·he second paragraph of section 1012, 
which is covered by section 1301 (Obstructing a Government Function 
by Fraud) of title 18 and l11igUlt be covered, depending on the facts of 
the case, by section 1351 (Bribery), 1352 (Graft), or 1751 (Commer
cial Bribery) of title 18. 

In conformity with the culpability standards in the Code, section 
202 (a) of the bill amends section 1012 by deleting "willfully" and 
sUbstituting "knowingly". 

Section 203 (0) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1012 >us a. Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or a 
term of imprisonment of not more t.han one year, or -both. 

Section 220 of the bill contains a technical amendment of section 
1012 that deletes "such Department" and substitutes "the Department 
of Housing and Urban Development" and that is necessitated by the 
repeal of the section's first two paragraphs. 

18 U.S.C. App. 1081 
18 U.S.C. 1081, which is reenacted as 18 U.S.C. App. 1081 by section 

201(a) (1) of the bill, provides definitions for use in sections 1083 and 
1084 relating to gambling. 

Section 205 of the bill repeals the llast pa.ragraph of section 1081, 
whic.h defines the term "wire communication facility", since that term 
is used only in 18 U.S.C. 1084 (a) and (b), which are repealed by sec
tion 205 of the bill. 

18 U.S.C. App. 1083 
18 U.S.C. 1083, which is reenacted as 18 U.S.C. App. 1083 by section 

201(a) (1) of the bill, provides civil penalties for operating a vessel to 
transport people between a point within the United States and a 
gambling ship outside the jurisdiction of any State. There are no 
amendments to this section. 

18 U.S.C. App. 108.i;, 
18 U.S.C. 1084, which is reenacted as 18 U.S.C. App. 1084 ,by section 

201 ( a) (1) of the bill, makes it an offense for a person engaged in the 
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business of betting or wagering to use a wire communioation facility 
in interstate or foreign commerce to transmit gambling information. 
Subsection (d) requires a common carrier under Federal COimmunica
tions Commission jurisdiction to discontinue or refuse to provide serv
ice to a customer if it is informed that the facility is or wiil be used for 
gambling purposes. 

Section 205 of the bill repeals sections 1084 (a) and (b) as covered 
in section 1841 (Engaging in a Gambling Business) of title 18.l::iection 
205 repeals section lOtl4 ( C) as covered in section 206 (Concurrent Fed
eral Jurisdiction Generally Not Preemptive) . 

18 U.S.O. App.1154 
18 U.S.C. 1154, which is reenacted as 18 U.S.C. App. 1154 by section 

201(a) (1) of the bill, relates to intoxicants in 1304 Indian country. 
Section 221 (a) (1) rewrites section 1154 (a) to preserve the offense 

of introducing liquor into Indian country except in accord with an 
ordinance adopted by the tribe under section 1161. Other Federal 
laws on liquor in Indian country have not been carried forward by 
this bill. 

Section 205 of the bill repeals section 1154 (b) as obsolete in light 
of the authority of the tribes to regulate liquor in Indian country. 

Section 202 ( e) of the bill amends section 1154 (a) by adding a re
quirement that an offense be committeel "knowingly". 

Section 203 (1') of the bill designates an offense under section 1154 
(a) as a Class B misdemeanor, rather providing that a first offender is 
subject to a fine of not more than $500, or a term of imprisonment of 
not more than one year, or both, and an offender convicted of a subse
quent offense is subject to a fine of not more than $2,000, or a term 
of imprisonment of not more than five years, or both. The Committee 
believes that these penalties in current law are much too high for the 
severity of the offense. In addition, the six-month limitation is con
sistent with the jurisdiction of the Indian tribal courts under 25 
U.S.C.130-2(7). 

Section 221 (a) (2) of the bill amends section 1154(a) (2) to delete 
the reference to extension of Indian liquor laws to certain lands by 
treaty or statute as unne·cessary in light of the fact that section 1154 
(a) replaces the Indian liquor la,Ys with a single provision recognizing 
the authority of the tribes to regulate liquor in Indian country and 
providing Federal penalties for violation of those ordinances. 

18 U.S.O. App. 1158 
18 U.S.C. 1158, which is reenacted as 18 U.S.C. App. 1158 by section 

201 (a) (1) of the bill, prohibits the counterfeiting or unauthorized use 
of an Indian Arts and Crafts Board trademark, and the making of a 
false statement to obtain the use of such a trademark. 

In conformity with the culpability standards in the Code, section 
202(h) of the bill amends section 1158 by deleting "willfully, and cor
ruptly." The term "knowingly" is retained as denoting the required 
degree of culpability. 

Section 203 (t) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1158 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $500, or a 
term of imprisonment of not more than six months, or both. 
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Section 205 of the bill repeals the second paragraph of section 1158, 
which prohibits making false statements for the purpose of obtaining 
an Indian Arts and Crafts Board trademark, as covered in section 
1343 (Making a False Statement) of title 18. 

18 u.s.a. App. 1159 
18 US.C. 1159, which is reenacted as 18 US.O. App. 1159 by sec

tion 201(a) (1) of the bill, prohibits the misrepresentation as Indian 
products of goods for sale. 

In conformity with the culpability standards in the Code, section 
202 (a) of the bill amends section 1159 by deleting "willfully" and sub
stituting "knowingly". 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1159 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $500, or a 
term of imprisonment of not more than six months, or both. 

18 u.s.a. App.1161 
18 US.C 1161; which is reenacted as 18 U.S.C. App. 1161 by section 

201 (a) (1) of the Ibill, defules the places in whioh Indian liquor laws 
apply. 

Section 221 (b) of ,the bill rewrites section 1161, wHhout substantive 
change, to delete references to repealed sections of title 18, to refer by 
cross-reference to the definition of "Indian country" in section 161 of 
the Criminal Code Reform Act of 1979 (,which is derived from cur
rent 18 US.C. 1151), and to specifically state the authority thUlt each 
Indian tribe has by implication under current section 1161 to regulate 
Jiquor dispensing, possession, and use in the Indian country under its 
jurisdiction. 

18 u.s.a. App.1164 
18 US.C. 1164, which is reenacted as 18 US.C. App. 1164 by section 

201(a) (1) of the bill, prohibits the ",il1fnl destruction, defacing, or 
removal from Indian country of a boundary sign or sign warning ,that 
hunting, trapping, or fishing is prohibited. 

In conformity with the culpability standards in the Code, section 
202 (a) of the bill amends section 1164 by deleting "willfully" and 
substituting "knowingly". . 

Section 204 (b) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1164 an offense under section 
1703 (Property Destruction) of title 18. There is jurisdiction over the 
offense under section 1701 (c) (1) of title 18 because Indian country is 
within the special jurisdiction of the Fnited States, and jurisdiction 
under section 1701 (c) (2) if the sign is owned by the United States!)r 
under its care, custodv, or control. 

Section 221( c) of the> bm confOJ'l11S a Cl'oss-l'efel'encp to the Code by 
deleting section "1151 of this title" and substitutin~ section "161 of the 
Criminal Code Reform Act of 1979". tIl(' provision that defines the 
term "Indian country". . 

18 U.8.0.App.1165 
18 US.C. 1165, whi.ch is repnacted as 18 US.C. App. 1165 by section 

201 (a) (1) of .the bill. prohibits willful and knowing hunting, trap
ping, or fishing on Indian land 'without authority. 
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In conformity with the eulprubility standards in the Code, section 
202 ( d) of the bill amends section 1165 .by deleting "willfully" and re
taining "lmowingly" as the required degree of culpability. 

Section 203 (u) of the bill amends the sentence to designate a viola
tion of section 1165 as a Class B misdemeanor, with a maximum term 
of imprisonment of six months, rather than as an offense subject to a 
fine of not more than $200 or a term of imprisonment of not more than 
90 days, or both. 

Section 221 (d) of the bill amends section 1165 to provide, in effect, 
that a person 'who otherwise could be charged uncleI' section 1713 
<Criminal Trespass) of title 18 and uncleI' section 1165 of title 18 
Appendix should be prosecuted and sentenced lIndcr section 1165. 
This will permit the higher penalty applicable under section 1165 to 
apply to the offender. Compare United State8 v. Pollman, 364 F. Supp. 
995 (D. Mont. 1973). 

18 U.s.O. App. l~Ol 
Section 201(b) (1) reenacts, without amendment, section 1201 or 

the Organized Crime Control and Safe Streets Act of 1968 (currently 
placed in section 1201 of title 18 Appendix but not codified to that 
title as positive law) as 18 U.S.C. App. 1201. Section 1201 contains 
congressional findings and declarations that receipt, possession, or 
transportation of firearms by the categories of persons covered by 
sections 1201 through 1203 poses a burden on commerce or a threat to 
commerce, a threat to the safety of the President and Vice-President, 
an impediment to the exercise of first amendment rights, and a threat 
to the continued and effective operation of federal and State 
government. 

18 U.S.O. App. l~O~ 
Section 201 (b) (1) reenacts section 1202 of the Organized Crime 

Control and Safe Streets Act of 1968 (currently placed in section 1202 
of title 18 Appendix but not codified to that title as positive law) as 18 
U.S.C. App. 1202. Section 1202 makes it an offense for a person in 
certain categories or a person working for a person in one of these 
categories to receive, possess, or transport "in commerce or affecting 
commerce" a firearm. 

Section 204 (c) amends sections 1202 (a) and (b) to specify that a 
violation of those provisions is an unlawful act that is an offense de
scribed in section 1822 (Firearms Offenses) of title 18. This amend
ment has the effect of retaining the maximum two-year term of im
prisonment applicable under current law, since section 1822( c) (3) 
grades an offense under 18 U.S.C. App. 1202 as a Class E felony. 

Section 222 (b) amends sections 1202 (a) and (b) to add as a cate
gory of persons who may not receive, possess, or transport firearms 
those who are unlawful users of, or addicted to, marihuana or a de
pressant or stimulant or narcotic drng, or who are. employed by such 
a person. This amendment makes the coverage of the provision identi
cal to the coverage of sections 103 (d), (g), and (h) of the Gun 
Control Act of 1968 (formerly 18 F.S.C. 922 ( d), (g), and (h)), as 
amended by section H2(b) (2) of the bill, as reported. 

Section 222 (c) of the bill amends sections 1202 (a) and (b) by de
leting "in commerce or affecting ,commerce" in order to avoid the 
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problems presented in United State8 v. Ba88, 404 U.S. 336 (1971). See 
the discussion of section 1822 of title 18. 

18 U.S.O. App. 1203 
Section 201 (b) (1) reenacts, without amendment, section 1203 of 

the Organized Crime Control and Safe Streets Act of 1968 (currently 
placed in section 1203 of title 18 Appendix but not codified to that 
title as positive law) as 18 U.S.C. App. 1203. The section exempts 
from coverage of sections 1201 through 1203 a prisoner entrusted 
with a firearm because of lawen:' .'.ement authority and a person 
pardoned for his offense who is expressly authorized by the pardon
ing authority to receive, possess, or transport a firearm. 

18 U.S.O. App. 1261 
18 U.S.C. 1261, which is reenacted as 18 U.S.C. 1261 by section 201 

(a) (1) of the bill, describes the scope of and authority for enforce
ment and for prescribing regulations for liquor traffic. 

Section 223(a) (1) of the bill conforms the section to current regu
latory authority by deleting "Commissioner of Internal Revenue" and 
substituting "Director, Bureau of Alcohol, Tobacco, and Firearms". 
Section 223 (a) (2) of the bill amends section 1261 to conform to section 
202 (General Jurisdiction of the United States) of title. 18. 

18 U.S.O. App.l'26'2 
18 U.S.C. 1262, which is reenacted as 18 U.S.C. App. 1262 by section 

201 (a) (1) of the bill, prohibits the transportation of liquor into any 
state which prohibits its sale. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1262 as a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more. than one year, or both. 

Section 223 (b) of the bill deletes references to attempting or assist
ing in an offense as covered in section 1001 (Criminal Attempt) and 
chapter 4 (Complicity) oftitle 18. 

18 U.S.O. App. 1263 
18 U.S.C. 1263, which is reenacted as 18 U.S.C. App 1263 by section 

201(a) (1) of the bill, requires certain documents to accompany ship
ping packages of liquor. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1263 as a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 

Section 223 ( c) of the bill amends section 1263 by modernizing the 
language describing the liquor to which the section applies. 

18 U.S.O. App. 1'264 
18 U.S.C. 1264, which is reenacted as 18 U.S.C. App. 1264 by section 

201(a) (1) of the, bill, prohibits any officer or employee of a common 
carrier from delivering liquor to anyone other than the bona fide con
signee except on written order of the consignee. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1264 as a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 

", 
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Section 223 ( C) of the bill amends section 1264 by modernizing the 
language describing the liquor to which the section applies. 

18 U.S.C. App. 1265 
18 U.S.C.1265, which is reenacted as 18 U.S.C. App. 1265 by section 

201 ( a) (1) of the bill, prohibits any person from acting as the agent of 
the buyer or seller of liquor, by collecting C.O.D. charges or otherwise, 
in a state which prohibits the delivery or sale of such liquc,r. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1265 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $5,000, or a 
term of imprisonment of not more than one year, or both. 

Section 223 ( c) of the bill amends section 1265 by modernizing the 
language describing the liquor to which the section applies. Section 
223 (d) of the bill deletes the reference to "railroad or express company, 
or other common carrier which," as Ul1l1ecessary. 

18 U.S.C. App. 1301 
18 U.S.C. 1301, which is reenacted as 18 U.S.C. App. 1301 by section 

201(a) (1) of the bill, prohibits the importation or transportation in 
interstate commerce of lottery tickets. 

Section 203 (j) of the bill amends the sentence by designating a vio
lation of section 1301 as a Class A misdemeanor, subject to a maximum 
term of imprisonment of one year, rather than as an offense subject to 
a fine of not more than $1,000, or a term of imprisonment of not more 
than two years, or both. More serious gambling offenses are covered in 
section 1841 (Engaging in a Gambling Business) of title 18. 

18 U.S.C. App. 1302 
18 U.S.C. 1302, which is reenacted as 18 U.S.C. App. 1302 by section 

201 ( a) (1) of the bill, prohibits mailing lottery tIckets or related 
matter. 

Section 203 (b) of the bill amends the sentence by designating a first 
violation of section 1302 as a Class A misdemeanor, rather than as an 
offense subject to la fine of not more than $1,000, or a term of imprison
ment of not more than two years, or both, and designates any subse
quent violation as a Class E felony, rather than as an offense subject 
to a term of imprisonment of not more than five years. 

Section 224 (a) of the bill conforms section 1302 to the Code by de
leting the reference to 18 U.S.C. 1953 (Interstate Tvansportation of 
Wagering Paraphernalia) whose provisions are carried forward in 
section 1841 (Engaging in.a Gambling Business) of title 18. 

18 U.S.C. App. 1303 
18 U.S.C. 1303, which is reenacted as 18 U.S.C. App 1303 by section 

201 (a) (1) of the bill, prohibits any employee of the Postal Service 
from participating in any lottery scheme. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1303 as a Class A misch,
meanor, rather than as an offense subject to a fine of not more than $100, 
or a term of imprisonment of not more than one year, or both. 

18 U.S.C. App. 1304 
18 U.S.C. 1304, which is reenacted as 18 U.S.C. App. 1304 by section 

201(a) (1) of the bill, prohibits any radio broadcast of advertisements 
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or other information concerning any lottery, gift enterprise, or similar 
scheme. 

Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1304 as a Class A mis
demeanor, rather than as an offense subject to a fine of not more than 
$1,000, 01' a term of imprisonment of not more than one year, or both. 

18 U.S.O. App. 1305 
18 U.S.C. 1305, which is reenacted without amendment as 18 U.S.C. 

App. 1305 by section 201(a) (1) of the bill, exempts nonprofit iishing 
contests from the provisions of chapter 61 of title 18 Appendix. 

18 U.S.O. App. 1,'}06 
18 U.S.C. 1306, which is reenacted as 18 U.S.C. App. 1306 by section 

201(a) (1) oUhe bill, contains the penalty provision applicable to sev
eral statutes that prohibit participation in lottery schemes by financial 
institutions. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1306 as a Class A mis
c1emelLl10r, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 

18 U.S.O. App. 1307 
18 U.S.C. 1307, which is reenacted as 18 U.S.C. App. 1307 by section 

201 (a) (1) of the bill, makes sections 1301 through 1304 inapplicable 
to advertising and information in specified circumstances concerning 
lotteries conducted by a State according to State law. 

Section 224(b) of the bill amends section 1307 to permit in specified 
circumstances the advertising or transmission of information pertain
ing to lotteries conducted by a charitable or nonprofit organization in 
accord with State and local law. This amendment was adopted on the 
floor of the Senate during consideration of S. 1437 in the 95th Con
gress. Its purpose is to permit the promotion of certain charitable and 
non-profit lotteries, sueh as church bingos and school fundraising 
events. (124 Congo Rec. S522, January 26,1978). 

18 U.S.O. App. 1885 
18 U.S.C. 1385, which is reenacted as 18 U.S.C. App. 1385 by section 

201(a) (1) of the bill} prohibits the use as a posse comitatus of any 
part of the Army or Air Force. 

In conformity with the culpability standards in the Code, section 
202 (a) of the bill amends section 1385 by deleting "willfully" and 
substituting "knowingly" as the required degree of culpability. 

Section 203 (j) of the bill amends the sentence by designating a vio
lation of section 1385 as a Class A misdemeanor, rather than as an 
offense subject to a fine of not more than $10,000, or a term of imprison
ment of not more than two years, or both. 

Section 225 of the biJl amends section 1385, at the suggestion of the 
Air Force, to apply to all the armed forces. It also amends section 
1385 to make clear that the section is not to be construed to affect the 
law enforcement functions of the Coast Guard. The amendment is 
necessary because, under 14 U.S.C. 3, the Coast Guard operates, upon 
declaration of war or direction of the President, as a service in the 
Navy, rather than as part of the Department of Transportation. 
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18 U.S.O. App. 11,21 
18 U.S.O. 1427, which is reenacted as 18 U.S.O. App. 1427 by sec

tion 201 (a) (1) of the bill, prohibits the unlawful sale or disposition of 
naturalization or citizenship papers. 

Section 202 (i) of the bill amends section 1427 to add a requirement 
that the conduct prohibited by section 1427 be committed "knowingly" 
to be an offense. 

Section 203 (f) of the bill amends the scntence by designating a vio
lation of section 1427 as a Olass A misdemeanor, rather than as an 
offense subject to Po. fine of not more than $5,000, or a term of imprison
ment of not more than five years, 01' both. More serious immigration 
and naturalization offenses are described in subchapter B (Offenses 
Involving Immigration, Naturalization, and Passports) of chapter 
12 of title 18. 

18 U.S.O. App.I4'28 
18 U.S.O. 1428, which is reenacted as 18 u.J.O. App. 1428 by section 

201(a) (1) of the bill, requires the surrender of cancelednaturaliza
tion certificates. 

Section 203 (f) of the bill amends the sentence by designating a vio
lation of section 1428 as a Olass A misdemeanor, rather than as an 
offense subject to a fine of not more than $5,000, or a term of imprison
ment of not more than five years, or both. More serious immigration 
a~ldnaturalization offenses are covered in subchapter B (Offenses In
volving Immigration, Naturalization, and Passports) of chapter 12 
of title 18. 

18 U.S.O. App. 1.46.4 
18 U.S.O. 1464, which is reenacted as 18 U.S.O. App. 14.64 by sec

tion 201 (a) (1) of the bill, prohibits any radio broadcast of any ob
scene, indecent, or profane language. 

Section 203 (j) of the bill amends the sentence by designating a vio
lation vf section 1464 as a Class A misdemeanor, rather than as an 
offense subject to a fine of not more than $10,000, or a term of imprison
ment of not more than two years, or both. More serious obscenity of
fenses are covered in section 1842. (Disseminating Obscene Material) 
of title 18. 

18 U.S.O. App.15l;.3 
18 U.S.O. 1543, which is reenacted as 18 U.S.O. App. 1543 by seotion 

201 (a) (1) of the bill, prohibits in the first paragraph the forging or 
counterfeiting of a passport and in the second paragraph the willful 
and knowing use or attempted use of a forged, counterfeited, or void 
passport. 

Section 205 of the bill repeals the first paragraph as covered in sec
tions 1741 (Oounterfeiting) and 1742 (Forgery) of title 18. A pass
port is a "written instrument" of the United States as that term is 
defined in section 1746 (i) (Definitions for Subchapter E) of title 18. 

Section 226 (a) of the bill deletes the reference in the second para
graph to attempted use of a forged, counterfeited, or void passport 
because the offense is covered in section 1001 (Criminal Attempt) of 
title 18. Section 226 (a) of the bill also eliminates the language in the 
second paragraph relating to a "false, forged, counterfeited, mutilated 
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or altered passport or instrument purporting to be a passport" because 
that offense is covered in section 1216 (Fraudulently Acquiring or' 
Improperly Using a Passport) of title 18. 

In conformity with the culpability standards in the Oode, section 
202 (d) of the bill amends section 1540 by deleting "willfully". "Know~ 
ingly" is retained as the required degree of culpability. 

Section 203 (g) of the bill amends the sentence by designating a vio
lation of section 1543 as a Olass A misdemeanor, rather than as an of
fense subject to a fine of not more than $2)000, or a term of imprison
ment of not more than five years, or both. The more serious offenses 
described in this section in current law are those that will now be cov
ered by sections 1216,1741, and 1742 of title 18. 

18 u.s.a. App.151,4 
18 U.S.O. 1544, which is reenacted as 18 U.S.O. App. 1544 by section 

201 (a) (1) of the bill, prohibits: in the first paragraph, the willful 
and lmowing use or attempted use of the passport of another; in the 
second paragraph, the willful and knowing use or attempted use of a 
passport in violation of conditions 01' restrictions contained in it or 
rules regulating its issuance; and, in the third paragraph, the willful 
and Imowing furnishing of a passport for the use of a person other 
than the one in whose name it is issued. Section 205 repeals the first 
and third paragraphs as covered in sections 1216 (Fraudulently Ac
quiring or Improperly Using a Passport) and 1001 (Oriminal At
tempt) of title 18. 

In conformity with the culpability standards in the Oode, section 
202 ( d) of the bill amends sections 1544 by deleting "willfully". 
"Knowingly" is retained as the required degree of culpability. 

Section ~03(g) of the bill,amends the sentence by designating a 
violation of section 1544 as a Class A misdemeanor, rather than as an 
offense subject to a fine of not more than $2,000, or a t(\rm of imprison
ment of not more than five years, or both. The more serious offenses 
described in this section in current law are those that will now be 
covered in section 1216 of title 18. 

Section 226 (b) of the bill deletes the ,attempt language in section 
1154 as covered in section 1001 (,Criminal Attempt) of title 18. 

18 u.s.a. App. 1545 
18 U.S.O. 1545, which is reenacted as 18 U.S.O. App. 1545 by section 

201(a) (1) of the bill, prohibits the violation of any safe conduct or 
passport duly obtained and issued under authority of the United 
States. 

Section 203 (h) of the bill amends the sentence for an offense under 
section 15<.1:5 by designating a vi01ation as a Olass A misdemeanor, 
rather than as an offense subject to a fine of not more than $2,000, or a 
term of imprisonment of not more than three years, or both. 

18 u.s.a. App. 1692 
18 U.S.O. 1692, wb.ich is reenacted as 18 U.S.O. App 1692 by section 

201 ( a) (1) of the bill, provides that any foreign mail, while being 
transported 'across territory of the United States under authority of 
law, is mail of the United States. The ,bill makes no changes in the 
substance of section 1692. 
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18 U.S.C. App. 1693 
18 U.S.C. 1693, whioh is reenacted as 18 U.S.C. App. 1693 by section 

201(a) (1) of the bill, prohibits any carrying, collection, or receipt of 
mail contrary to law. 

Section 203 (x) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1693 titS a Class C misdemeanor, 
rather than as an offense subject to a fine of not more than $50, or a 
term of imprisonment of not more than thirty days, or both. 

18 U.S.C. App. 1694-
18 U.S.C. 1694, which is reenacted as 18 U.S.C. App. 1694 by section 

201 (a) (1) of the bill, prohibits anyone making regular trips over post 
routes from carrying lett~rs or packets which would otherwise be mail, 
except such as relate to some part of the cargo carried or to the current 
business of the carrier. 

Section 203 ( dd) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1694 as an infraction, with the 
provision that one convicted of violating the section may not be sen
tenced to a term of imprisonment, rather than 'as an offense subject to a 
fine of not more than $50. The provision excluding the possibility of 
imprisonment is consistent with the Committee's decision not to add a 
term of imprisonment for an offense described outside title 18 if no 
term of imprisonment is provided in current law. The sentences of 
probation and fine (sections 2101 and 2201 of title 18) remain available 
for violations of section 1694. 

18 U.S.O.App.1695 
18 U.S.C. 1695, which is reenacted as 18 U.S.C. App. 1695 by section 

201 (a) (1) of the bill, prohibits the carriage of mail on board any ves
sel which carries the mail otherwise than in such mail. 

Section 203 (x) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1695 as a Class C misdemea
nor, ,rather than as an offense subject to a fine of not more than $50, 
or a term of imprisonment of not more than thirty days, or both. 

18 U.S.O. App.1696 
18 U.S.C. 1696, which is reenacted as 18 U.S.C. App. 1696 by sec

tion 201 (a) (1) of the bill, prohibits anyone from establishing or pro
viding for any private express for the conveyance of letters or pac
kets, and prohibits anyone from transmitting letters or packets by any 
such private express. 

Section 203 (s) of the bill conforms the sentencing provision in sec
tion 1696 (a) to the bill, designating a violation of the subsection as 
a Class B misdemeanor, rather than as an offense subject to a fine 
of not mO.re than $500, or a term of imprisonment of not more than six 
months, or both. Section 20~ ( aa) of the bill conforms the sentenc
ing provision in section 1696 (b) to the Code, Jesignating a violation 
of the subsection as an infraction, but with the provision that one con
victed of a violation may not be sentenced to a term of imprison
ment, rather than as an offense suhi('ct to a fine of not more tlum $50. 
The provision excluding the possibility of imprisonment is consistent 
with the Committee's decision not to add a term of imprisonment for 
an offense described outside title 18 if no term of imprisonment is pro-
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vided in current law. The sentences of probation and fine (sections 
2101 and 2201 of title 18) remain available for violations of section 
1696(b). 

18 U.S.O. App.1697 
18 U.S.C. 1697, which is reenacted as 18 U.S.C. App. 1697 by section 

201(a) (1) of the bill, prohibits anyone in control of any conveyance 
from lmowingly transporting any person who is carrying letters or 
packets as a private express contrary to law. 

Section 203 (y) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1697 as an infraction, but with 
the provision that one convicted of a violation may not be sentenced 
to a term of imprisonment, rather than as an offense subject to a fine of 
not more than $150. The provision excluding the possibility of im
prisonment is consistent with the Committee's decision not to add a 
term of imprisonment for an offense described outside title 18 if no 
term of imprisonment is provided in current law. 

18 U.S.O.App.1698 
18 U.S.C. 1698, which is reenacted as 18 U.S.C. App. 1698 by section 

201(a) (1) of the bill, makes it an offense for a person in charge of a 
'vessel carrying mail between ports or places in the United States to 
fail to make prompt delivery of that mail to the appropriate post 
office. 

Section 203 (y) of the bill conforms the sentencing provision to 
the Code, designating a violation of section 1698 as an infraction, but 
with the provision that one convicted of a violation may not be sen
tenced to a term of imprisonment, rather than as an offense subject to 
a fine of not more than $150. The provision excluding the possibility 
of imprisonment is consistent with the Committee's decision not to 
add a term of imprisonment for an offense described outside title 18 
if no term of imprisonment is provided in current law. The sentences 
of probation and fine (sections 2101 and 2201 of title 18) remain avail
able for violations of section 1698. 

Section 205 of the bill repeals the last sentence of section 1698, 
which prescribes remuneration of two cents for each letter or packet 
delivered, as obsolete. 

18 U.S.O. App.1699 
18 U.S.C. 1699, which is reenacted as 18 U.S.C. App. 1699 by sec

tion 201(a) (1) of the bill, prohibits the entry or unloading of any 
vessel carrying mail until all letters on board are delivered to the 
nearest post office. 

Section 203 (y) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1699 as an infraction, but with 
the provision that ~nyo~e convicted of a violation may not be sen
tenced to a term of Imprlf'OnmE'nt, rathE'l' than as an offense subiect to 
a fine of not more than $100. The provision excluding the possibility 
of imprisonment is consistent with the Committee's decision not to 
add a term of imp.risonment for an offE'nse described outside of title 
18 if no term of imprisonment is provided in current law. The sen
tencE'S of probation and fine (sections 2101 and 2201 of title 18) 
remain available for violations of section 1699. 
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18 U .B.O. App.1'700 
18 U.S.C. 1700, which is reenacted as 18 U.S.C. App. 1700 by sec

tion 201 (a) (1) of the bill, prohibits any mail carrier from abandoning 
01' deserting the mail before it has been appropriately delivered. 

In conformity with ~he culpability standards in the Code, section 
202(j) of the bill amends section 1700 by deleting "voluntarily" and 
substituting "intentionally" as the required degree of culpability. 

Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1700 as a Class A misdemea
nor, rather than as an offense subject to a fine of not more than $500, 
or a term of imprisonment of not mo.re than one year, or both. 

18 U.S.O. App.1703 
18 U.S.C. 1703, which is reenacted as 18 U.S.C. App. 1703 by section 

201 (a) (1) of the bill, prohibits any Postal Service employee, in sub
section (a), from destroying, opening, or delaying themail.and.in 
subsection (b). from destroying or delaying delivery of a newspaper. 
Section 205 repeals subsection (a) as covered in sections 1302(a) (3) 
(Obstructi~g a Government Function by Physical Interference), 1524 
(Interceptmg Correspondence), 1702 (Aggravated Property De
struction) , and 1703 (Property Destruction) of title 18. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1703 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $100, or a 
term of imprisonment of not more than one year, or both. 

Subsection (b), relating to delay, detention, and destruction of news
papers, is retained, but amended in seveml respects by section 227 (a) 
of the bill. First, section 227 (a) (1) makes section H03(b) applicable 
to mail contractors and their employees, as welJ as to employees of 
the Postal Service, since mail is frequently delivered under contract 
by persons who are not employees of the Postal Service. Second, sec
tions 227 (a) (2), (a) (4), and (a) (5) delete references to destruction 
of newspapers as covered in sections 1702 (Aggravated Property De
struction) and 1703 (Property Destruction) of title 18. Third, sec
tion 227 (a) (3) expands the coverage of the subsection to include de
tention or delay of mail as well as newspapers. This amendment car
ries forward those portions of subsection (a), but at a misdemeanor 
level, that are not continued by sections 1302, 1702, and 1703 of title 18. 

18 U.S.0.1704 
18 U.S.C. 1704, wh~ch is reenacted as 18 U.S.C. App. 1704 by section 

201 (a) (1) of the bill, prohibits stealing, counterfeiting, or possessing 
a key suited to a lock adopted by the Postal Service or Post Office 
Department and in use on any postal bags, boxes, drawers, or other 
postal receptacles, and pmlribits the manufacturer of such locks or 
keys from delivering them to anyone not authorized by the Postal 
Service 01' Post Office Department to receive them. 

Section 205 of the bill repeals the first paragraph of section 1704, 
which prohibits stealing a posta,} key, because the offense is covered 
in section 1731 (Theft) of title 18 and graded in section 1731(b) (2) 
(B) (v) asa ClassD felony. 

Section 203 (d) of the bill amends the sentence applicable to the 
remaining offenses in section 1704 by designating a violation of sec-
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tion 1704 as a Class A misdemeanor, rather than as an offense subject 
to a fine of not more than $500, or a term of imprisonment of not more 
than ten years, or both. 

Sections 227 (b) (1) and (2) of the bill amend the remaining por
tions of section 1704 in order to make it internally consistent and un
derstandable in light of the repeal of the first paragraph of the section 
by section 205 of the bill. 

18 u.s.a. App.1705 
18 U.S.C. 1705, which is reenacted ;as 18 U.S.C. App. 1705 by section 

201(a) (1) of the bill, prohibits willfully £II' maliciously injurying or 
destroying a letter box or other receptacle iV [Pllc1ed or used for mail, 
or breaking open such 'a box or receptacle, (,~ defacing or destroying 
the mail in such a box or receptacle. 

Section 227 (c) of the bIll deletes the provision relating to the 
destruction of mail deposited within any mail box because the offense 
is covered in sections 1702 (Aggravated Property Destruction) and 
1703 (Property Destruction) of title 18. Federal jurisdiction of these 
offenses is created in sections 1702 (c) (2) and 1703 (c) (2), respectively. 

In conformity with the culpabllity standards in the Code, section 
202(k) of the bill amends section 1705 by deleting "willfully or ma
liciously" and substituting "knowingly" as the required degree of 
cuI pabi lity. 

Section 203 (h) of the bill amends the sentence for a violaMon of 
section 1705 by designating a violation as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or a 
term of imprisonment of not more than three years. 

18 u.s.a. App. 1711 
18 U.S.C. 1711, which is reenacted as 18 U.S.C. App.1711 by section 

201 (a) (1) of the bill, in the first paragraph, makes it an offense to mis
appropriate postal fllnc1s, and defines, in the second paragraph, the cir
cumstances under which bank transactions in the course of employ
ment are not offenses. 

Section 205 of the bill repeals the fhst paragraph of section 1711 
as covered in section 1731 (Theft) of title 18. 

Section 227 (d) of the bill amends section 1711 to make clear that 
the provisions delineating permissible appropriations of postal funds 
are an exception to section 1731 (Theft) of title 18. 

18 u.s.a. Apl). 171B 
18 U.S.C. 1712, which is reenacted as 18 U.S.C. App. 1712 by section 

201(a) (1) of the bill, makes it an offense, in the first paragraph, for a 
Postal Service officer 01' employee to make a false return, statement, 
or account to an officer of the United States, or a false entry in a record, 
book, 01' account required to be kept of post office business, for the 
purpose of fraudulently increasing compensation, and, in the second 
paragraph, for a Postal Service officer or employee to induce or attempt 
to induce a person to deposit mail at the office where the officer or 
employee is employed, in order to increase the compensation of the 
o~ce, knowing that the matter is properly mailable at another post 
office. 

Section 205 repeals the first paragraph of section 1712 as covered 
in sections 1301 (Obstructing a Govel'llment Function by Fraud), 1343 
(Making a False Statement), and 1731 (Theft) of title 18. 
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Section 203(k) of the bill amends the sentence available for the 
remaining offense by designating a violation of section 1712 as a Class 
A misdemeanor, rather than as an offense subject to a fine of not more 
than $500, or a term of imprisonment of not more than two years, or 
both. The more serious offenses covered in section 1712 in current law 
are those moved to sections 1301, 1343, and 1731 of title 18. 

Sections 227 (e) (1), (2), and (4) amend section 1712 to make it 
internally consistent given the repeal of the first paragraph by section 
205 of the bill and to modernize descriptive terms, i.e., "postal facility" 
instead of "station" and "postal facility" in addition to "post office." 
Section 227 (e) (3) amends the section by deleting the attempt lan
guage as covered in section 1001 (Criminal Attempt) of title 18. 

18 U.S.O. App.1713 
18 U.S.C. 1713, which is reenadedas 18 U.S.C. App. 17.13 by section 

201 (a) (1) of the bill, prohibits a Postal Service officer or employee 
from issuing a money order without payment. 

Section 203(y) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1713 las an infraction, but with 
the provision that one convicted of a violation may not be sentenced to 
a term of imprisonment, rather than as an offense subject to a fine of 
not more than $500. The provision excluding the possibility of im
prisonment is consistent with the Committee's decision not to add a 
term of imprisonment for an offense described outside title 18 if no 
term of imprisonment is provided in current law. The sentences of 
probation and fine (sections 2101 and 2201 of title 18) remain avail
able for violations of this section. 

Section 227 (f) of the 'bill extends the coverage of section 1713 to 
"any person authorized by the Postal Service to issue money orders," 
since Postal Service officers and employees are not the only individuals 
authorized to sell money orders. 

18 U.S.O. App. 1715 
18 U.S.C. 1715, which is reenacted as 18 U.S.C. App. 1715 by sec

tion 201 (a) (1) of the bill, restricts the mailing of concealable fire
arms. The Supreme Court in United State8 v. Powell, 423 U.S. 87 
(1975), upheld the constitutionality of 18 U.S.C.1715. 

Section 203 (j) of the bill amends the sentence for a violation of 
section 1715 by designating a violation of section 1715 as a Class A 
misdemeanor, rather than las an offense subject to a fine of not more 
than $1,000, or a term of imprisomnent of not more than two years, 
or both. 

18 U.S.O. App.1716 
18 U.S.C. 1716, which is reenacted as 18 U.S.C. App. 1716 by sec

tion 201 (a) (1) of the bill, restricts the mailing of injurious articles, 
such as poisonous animals or drugs, intoxicating liquor, and lmives. 

Section 203 (n) of the bill conforms the initial sentencing provision 
in section 1716 (h) to the Code, designating a violation of the section 
as a Class A misdemeanor, rather than as an offense subject to a fine 
of not more than $1,000, or a term of imprisonment of not more than 
one year, or both. 

Section 227 (g) of the bill modernizes certain terms which describe 
liquor in section 1716 (f). 
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Section 205 of the bill repeals the last two paragraphs of subsec
tion (h) of section 1716. The second to last paragraph makes it a 
20-year felony to mail anything declared non-mailable by section 1715 
"with intent to kill or injure another, or injure the mails or propel'ty". 
The last paragraph of subsection (h) provides an enhanced penalty 
if a violation of the section results in death. These provisions, in 
effect, provide Federal jurisdiction over a number of personal injury 
and property destruction off~nses if the mails are used in the offense. 
Under the (Jode, offenses such as these are covered by describing the 
conduct, e.g., murder, and providing jurisdiction if the mails are used 
in the commission of the offense. Thus, depending upon the circum
stances of the offense, an offense now described in the last two para
graphs of section 1715 (h) are covered in one or more of the following 
sections of title 18: section 1601 (Murder), with jurisdiction under 
section 1601 (e) (3), which specifies that there is federal jurisdiction 
over the offense if "the offense is committed by transmitting a dan
gerous weapon through the United States maiF'; section 1602 (Man
slaughter), with jurisdiction described in section 1601(e) (3) ; section 
1600 (Negligent Homicide), with jurisdiction described in sect;ion 
1601 (e) (3) ; section 1611 (Maiming), with jurisdiction under section 
1611 (c) (3), which specifies that there is federal jurisdiction over the 
offense if "the offense is committed by transmitting through the United 
States mail a dangerous weapon"; section 1612 (Aggravated Battery), 
with jurisdi<.;tion described in section 161'1(00) (3) ; section 1613 (Bat
teryL with jurisdiction described in section 1611 (e) (3); section 1617 
(Endangerment); section 1701 (Arson); section 1702 (Aggravated 
Property DestJruction) ; section 1703 (Property Destruction) ; and: if 
the offender mails the dangerous weapon "acting with the state of mind 
otherwise required l: for the commission of one of these offenses: sec
tion 1001 (Oriminal Attempt). 

18 V.S.O. App.1716A 
18 U.S.O. 1716A: whicQl is reenacted as 18 U.SC App. 1716A by sec

tion 201(a) (1) of the bill: prohibits the mailing of motor vehicle 
master keys. 

Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1716A as a Olass A misde
meanor, rather than as an offense subject to a fine of not mOire than 
$1,000, or a term of imprisonment of not more than one year, or both. 

18 V.S.O. App. 1717 
18 U.S.O. 1717, which is reenacted as 18 U.S.C. App.1717 by seotion 

201 (a) (1) of the bill, prohibits til18 mailing of articles whose mailing 
is a violation of certain provisions of title 18 or whose mailing pro
vides federal jurisdiction over an offense undell' one of those provisions 
or the mailing of which is involved in an offense under one of those 
provisions. 

Section 203 (e) of the bill amends the sentence for a violation of 
section 1717 by designating a violation asa Class A misdemeanor, 
rather t~an a~ an offense subject to a fine of not more than $5,000, ~r a 
term of ImprIsonment of not more than ten years, or both. The tItle 
18 provisions listed in the section describe the mOire serious felonies 
that involve the use of the mails. 

51-50S a - SO - s'+ 
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Section 227 (h) (1) of the bill amends section 1717 (a) to refer to the 
Code sections for which mailing as part of the offense or as the juris
dictional element constitutes an offense under section 1717. 

Section 227(h) (2) of the bill deletes the attempt language in sec
tion 1717 (b) as covered in section 1001 (Criminal Attempt) of title 18. 

18 U.S.O. App. 17~3 
18 U.S.C. 1723: which is reenacted as 18 U.S.C. App. 1723 by sec

tion 201 (a) (1) of the bill: prohibits anyone from avoiding postage 
charges by using a lower class mailing rate. 

Section 203 (y) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1723 as an infraction, but with 
the provision that one convicted of a violation may not be sentenced 
to a term of imprisonment, rather than as an offense subject to a fine 
of not more than $100. The provision excluding the possibility of im
prisonment is consistent wlth the Committee's decision not to add a 
term of imprisonment for Ian offense described outside title 18 if no 
term of imprisonment ~s provided in current law. The sentences of 
probation and fine (sections }"lOl and 2~Ol of title 18) remain avail
able for a violation of section 1723. 

Section 227 (i) of the bill amends section 1723 by deleting the lan
guage referring to postage prepaid "by stamps affixed" since postage 
may also be prepaid by other means, such as postage meters. 

18 U.S.O. App. 17~4 
18 U.S.C. 1724, which is reenacted as 18 U.S.C. App. 1724 by sec

tion 201 (a) (1) of the bill, relates to transportation of mail by vessels 
between the United States and a foreign port. 'rhe bill makes no 
changes in the section. 

18 U.S.O. App. 17~5 
18 U.S.C. 1725: which is reenacted as 18 U.S.C. App. 1725 by section 

201(a) (1) of the bill: prohibits anyone from depositing in a letter box 
established: approved: or accepted by the Postal Service for the re
ceipt 01' delivery of mail any mailable matter on which no postage 
has been paid, with the intent to avoid payment of lawful postage. 

In conformity with the culpability standards in the Code, section 
202 ( d) of the bill amends section 1725 by deleting "and willfully." 
"Knowingly" is retained as the required degree of culpability. 

Section 203 ( cc) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1725 as an infraction, but 
with the provision that one so convicted may not be sentenced to a 
term of imprisonment, rather than as an offense subject to a fine or 
not more than $300. The provision excluding the possibility of a sen
tence of imprisonment is consistent with the Committee's decision not 
to add a term of imprisonment for an offense described outside title 
18 for which no term of imprisonment is provided in current Jaw. The 
sentences of probation and fine (sections 2101 and 2201 of title 18) 
remain available for imposition on one convicted of violating section 
1725. 

Section 227 (j) of the bill amends section 1725 to specify tha:t the 
section covers any instance where "the lawful postage has not been 
paid" rather than where "no postage has been paid" at all. 
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18 U.S.O. App.17~9 
18 U.S.C. 1729, ,vhich is reenacted as 18 U.S.C. App. 1729 by section 

201(a) (1) of the bill, prohibits anyone without authority from setting 
up or professing to conduct a post office. 

Section 203 (y) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1729 as an infraction, but 
with the provision that anyone so convicted may not be sentenced to a 
term of imprisonment, rather than as an offense subject to a fine of not 
more than $500. The provision excluding the possibility of imprison
ment is consistent with the Committee's decision not to add a term of 
imprisonment for an offense described outside title 18 for which no 
term of imprisonment is provided in current law. The sentences of 
probation and fine (section 2101 and 2201 of title 18) remain available 
for imposition of one convicted of violating section 1729. 

Section 227(k) of the bill amends section 1729 by adding language 
which broadens the coverage of the section to include not merely an 
office entitled "post office", but one bearing any title or words which 
imply that it is conducted by authority of the Postal Service. 

18 U.S.O. App. 1730 
18 U.S.C. 1730, which is reenacted as 18 U.S.C. App. 1730 by section 

201 (a) (1) of the bill, prohibits any unauthorized person from wear
ing a uniform or badge prescribed by the Postal Service for letter 
carriers. 

tiection 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1730 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not mote than $100, or a 
term of imprisonment of not more than six months, or both. 

Section 227 (1) (1), (2) ,and (3) of the bill amend section 1730 to 
prohibit the unauthorized use of the uniform or badge of an employee 
or agent of the Postal Service, not merely that of a letter carriel". 

Section 227 (1) (4) ofthe bill deletes language that precluded theatri
cal, television, or motion-picture use of Postal Service uniforms if the 
portrayal tended "to discredit that service". The deleted language is 
similar to language declared unconstitutional in Schaoht v. United 
States, 398 U.S. 58 (1970). 

18 U.S.O. App. 1731 
18 U.S.C. 1731, which is reenacted as 18 U.S.C. App. 1731 by section 

201 (a) (1) of the bill, prohibits the false labeling of any vehicle as a 
mail carrier. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1731 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $500, or a 
term of imprisonment of not more than six months, or both. 

Sections 227(m) (1), (2), and (3) ofthe bill amend section 1731 iby 
substituting more contemporary terminology for descriptions of con
veyances tiuch ati titeallluoaL" and titagecoaches. 

Section 227 (m) (4) deletes references to sufferin~ or permitting the 
violation as covered in chapter 4 (Complicity) of title 18. 

18 U.S.O. App. 173g 
18 U.S.c. 1732, which is reenacted as 18 U.S.C. App. 1732 by sec

tion 201 (a) (1) of the bill, relates to the procedures for approval by 
the Postal Service of any bond of a bidder, or sureties in any contract. 
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In conformity with the culpability standards in the Code, section 
202(1) of the bill debtes the "lmowingly, or without the exercise of 
due diligence" amI pl'eHcribes "l'eckleHs': as the required degree of 
culpability. Under section 303(c) (2) of title 18, a requirement that a 
"reckless" state of mind be proved is satisfied by proving a "lmowing" 
state of mind. 

Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1732 as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $5,000, or a 
term of imprisonment of not more than one year, or both. The addi
tional penalty of dismissal from office and disqualification from hold
ing office is retained, but should be read in conjunction with the provi
sions of subchapter D (Restrictions on Imposition of Civil Disabili
ties) of chapter 40 of title 18. 

Section 227 (n) of the bill amends section 1732 to cover 'any "con
tracting officer or other authorized representative of the Postal Serv
ice," rather than a postmaster, in accordance with present practice 
of the Postal Service. 

18 V.S.O. App.1731,. 
18 U.S.C. 1734, which is reenacted as 18 U.S.C. App. 1734 by sec

tion 201 (a) (1) of the bill, requires that reading matter printed in a 
publication entered in the mail as second class matter be labeled as an 
advertisement if the editor or publisher received valuable considera
tion for printing it. 

Section 203 (y) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1734 as an infraction, but 
with the provision that one convicted of a violation may not be sen
tenced to a term of imprisonment, rather than as an offense subject 
to a fine of not more than $500. The provision excluding the possibility 
of imprisonment is consistent with the Committee's decision not to add 
a term of imprisonment for an offense described outside title 18 for 
which no term of imprisonment is provided in current law. The sen
tences of prdbation and fine (sections 2101 and 2201 of title 18) remain 
available for a violat.ion of section 1734. 

Section 227 ( 0 ) of the bill clarifies the coverage of section 1734 
by substituting "entitled to a periodical publication rate" for 
"entered as second class mail", consistent with current Postal Serv
ice terminology. 

18 V.S.O. App. 1735 
18 U.S.C. 1735, which is reenactecl as 18 U.S.C. 1735 by section 

201(a) (1) of the bill, prohibiits using the mails for delivery of 
sexually oriented advertisements in violation of 39 U.S.C. 3010 
(Mailing of Sexually Oriented Advertisements). 

In conformity with the culpability standards of the Code, section 
202 (a) of the bill deletes "willfully" each place it appears in section 
1735 (a) (1) and substitutes "knowingly". 

Section 203 ( a) of the bill amends the sentence for a violation of 
section 1735 (a) by designating a first offense as a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$5,000, or a term of imprisonment of not more than five years, or 
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both, and by designating a second or subsequent offense committed 
after a first conviction as a Class E felony, rather than as an offense 
subject to a fine of not more than $10,000, 01' a term of imprisonment 
of not more than ten years, or both. More serious violations would 
be covered by section 1842 (Disseminating Obscene Material) of 
title 18. 

18 u.s.a. App. 1737 
18 U.S.C. 1737, which is reenacted as 18 U.S.C. App. 1737 by 

section 201 (a) (1) of the bill, prohibiits the manufacture of sexually 
related mail matter, intending or knowing that it will be deposited 
for delivery by mail in violation of sections 3008 (Prohibition of 
Pandering Advertisements) and 3010 (Mailing of Sexually Oriented 
Advertisements) of title 39. 

Section 203 ( a) of the bill amends the sentence for a violation of 
section 1~'37 (a) by designating a first offense as a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$5,000, or a term of imprisonment of not more than five years, or 
both, and by designating a second or subsequent violation after a 
first conviction as a Class E felony, rather than as an offense subject 
to a fine of not more than $10,000, or a term of imprisonment of not 
more than ten years, or both. More se1,ious violations would be cov
ered by section 1842 (Disseminating Obscene Material) of title 18. 

18 u.s.a. App. 175~ 
18 US.C. 1752, which .is reenacted as 18 US.C. App. 1752 by sec

tion 201(a) (1) of the bill, relates to protecting any temporary resi
dences 01' offices of the President and his staff. 

In conformity with the culpabild.ty standards of the Code, section 
202 ( d) of the bill deletes references to "willfully" in section 
175~(a) (1) and (a) (3) and retains "knowingly" as the required 
degree of culpability. 

Section 203 (u) of the bill conforms the sentencing provision in 
section 1752 (b) to the Code, designating a violation of the section 
as a Class B misdemeanor, rather than as an offense subject to a fine 
of not more than $500, or a term of imprisonment of not more than 
six months, 01' both. 

Section 22S(a), (b) (1), 'and (b) (2) of the bill conform the sec
tion to the drafting form of the Code by reducing all appropriate 
terms to their singular form, e.g., "person" but not "group of per
sons", "office" instead of "offices". Sections 228(b) (3) and (c) of 
the bill clarify ,the scope of section 1752, making it explicit that the 
section is for the necessary immediate protection of the President 
and not sinlply for restricting access to areas the President may at 
some time frequent. Section 228 ( d) of the bill deletes the attempt 
and conspiracy language in the section as covered in sections 1001 
(Crimina! Attempt) and 1002 (Crd.minal Conspiracy) of title 18. 
Section 228 (e) of t.he bill amends the grammar in section 1752(d) (2). 

18 u.s.a. App. 1761 
18 US.C. 1761, which is reenacted as 18 US.C. App. 1761 by 

section 201 (a) (1) of the bill prohibits the knowing transportation 
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in interstate commerce or importawon of any goods produced in 
prisons or by prisoners, other than prisoners on parole or probation. 

Section 203(n) of the bill conforms the sentencing provision in 
section 1761(a) to the Code, designating a violahion of the section 
as a Class A misdemeanor, rather than as an offense subject to a fine 
of not more than $1,000, or a term of imprisonment of not more than 
one year, or both. 

Section 229 (a) (1) of the bill conforms section 1761 to the Code 
by excepting from the activities proscribed by the section those 
undertaken pursuant to section 3822 (Temporary Release of a Pris
oner) of title 18, chapter 37 (Bureau or Prisons) or 38 (Federal 
Prison Industries) of title 28, and any state or local statute that 
authorizes release of prisoners for purposes of employment. Section 
229 (a) (2) of the bill conforms the section to section 2303 (Indlu
sion of a Sentence of Supervised Release After Imprisonment) of 
proposed title 18 by 'adding "or serVling a term of supervised release" 
after "probation".' Section 229 (a) (3) of the bill amends section 
1761(a) to reflect contemporary terminology by deleting "reforma
tory institution" and substituting "correctional facility". 

18 U.S.O. App. 176~ 
18 U.S.C. 1762, which :is reenacted as 18 U.S.C. App. 1762 by sec

tion 201 (a) (1) of the bill, requires that all packages containing 
goods produced in prisons, or by prisoners, except those on parole 
or probation, be plainly marked when transported in interstate or 
foreign commerce. 

Section 203(z) of the bill conforms the sentencing provision in sec
tion 1762(b) to the Code, designating a violation of the section as an 
infraction, but with the provision t'hat one convicted of violating the 
section may not be sentenced to a term of imprisonment, rather than as 
an offense subject to a fine of not. more than $1,000. The provision ex
cluding the possibility of imprisonment is consistent with t.he Com
mittee's decision not to add a term of imprisonment for an offense de
scribed outside tlitle 18 if there is no term of imprisonment provided 
in current Jaw. The sentences of probation andfiiie (sections 2101 and 
2201 of title 18) remain available for imposition for a violation of 
section 1762. 

Section 229(a) (1) of the bill conforms section 1762 to the Code by 
excepting from the activities proscribed by the section, those under
taken pursuant to section 3822 (Temporary Release of a Prisoner) of 
title 18, chapter 37 (Bureau of Prisons) or 38 (Federal Prison Indus
tries) of title 28, and any State or local statute that authorizes release 
of prisoners for purposes of employment. Section 229 (a) (2) of the 
bill conforms the section to section '2303 (Inclusion of a Sentence of 
Supervised Release 3Jfter Imprisonment) of title 18, by addling "or 
serving a term of supervised release" after "probation". Section 229 
(a) (3) of the bill amends section 1762(a) to reflect contemporary ter
minology by deleting "reformatory institution" and substituting "cor
rectional facility". 

18 U.s.O. App. 18~1 
18 U.S.C. 1821, which is reenacted as 18 U.S.C. App. 1821 by section 

201(a) (1) of the bill, prohibits the use of the mails or interstate com-
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merce to transport dentures constructed without the authorization or 
prescription of a person licensed to practice dentistry. 

Section. 203 ( 0) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 1821 as a Olass A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or a 
term of imprisonment of not more than one year, or both. 

18 u.s.a. App. 1856 
18 U.S.O. 1856, which is reenacted as 18 U.S.O. App. 1856 by section 

201 (a) (1) of the bill, prohibits anyone who has started a fire on land 
controlled by the United States from leaving the fire unattended or 
allowing it to spread beyond his control. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 1856 as a Olass B misdemeanor, 
rather than as an offense subject to a fine of not more than $500, or a 
term oJ: imprisonment of not more than six months, or both. 

18 u.s.a. App. 1858 
18 U.S.O. 1858, which is reenacted a,f> 18 U.S.O. App. 1858 by section 

201(a) (1) of the bill, prohibits the willful destruction, defacing, or 
removing of a government survey mark. 

In conformity with the culpability standards of the Oode, section 
202 (a) of the b~ll a:mends section 1858 by deleting "willfully each 
place it appears and substituting "knowingly". 

Sect.ion 203 (s) of the bill conforms the sentencing provision to the 
Oode, designating a. violation of section 1858 as a Olass B misde
meanor, rather than as an offense subject to a fine of not more than 
$250, or a term of imprisonment of not more than six months, or both. 

18 U.s,O. App.1860 
18 US.O. 1860, which is reenacted as 1,8 U.S.O. App. 1860 by sec

tion 201(a) (1) of the bill, relates to collusive agreements or other 
interference with bidding for the purchase of land of the United 
States offered at public sale. 

Section 203 (0) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 1860 as a Olass A misde
meanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 

Section 230 of the bill deletes the attempt language in section 1860 
as covered in section 1001 (Oriminal Attempt) of title 18. 

18 U.S.O. App.1861 
18 US.O. 1861, which is reenacted as 18 US.O. App. 1861 by sec

tion 201 (a) (1) of the bill, relates to deception of prospective pur
chasers of public land of the United States by one hired to locate 
such land. 

In conformity with the culpability standards in the Oode, section 
202 ( a) of the Oode amends section 1861 by deleting "willfully" and 
substituting "lmowingly" as the required degree of culpability. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 1861 as a Olass A misde
meanor, rather than as an offense subject to a fine of not more than 
$300, or a term of imprisonment of not more than one year, or both. 
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18 U.S.O.1905 
18 U.S.O. 1905, which is reenacted as 18 U.S.O. App. 1905 by sec

tion 201 (Ia) (1) of the bill, prohibits an officer or employee of the 
United States from disclosing information received by him in the 
course of his employment that concerns trade secrets or business prac
tices, or an income return or information. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 1905 as a Glass A misde
meanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 
The additional penalty of removal from office or employment is re
tained, but should be read in conjunction with the provisions of sub
chapter D (Restriction on Imposition of Oivil Disabilities) of chapter 
40 of title 18. 

18 U.S.O. A.pp.1906 
18 U.S.O. 1906, which is reenacted as 18 U.S.O. App. 1906 by 

section 201 (a) (1) of the bill, prohibits a bank examiner or an employee 
of the General Accounting Office from disclosing without authorization 
information from a bank examination report. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 1906 as a Olass A misdemeanor, 
rather than as an offense subject to a fine of not more than $5,000, or a 
term of imprisonment of not more than one year, or both. 

18 U.S.O. A.pp 1907 
18 U.S.O. 1907, which is reenacted as 18 U.S.O. App. 1907 by section 

201 (a) (1) of the bill, prohibits a farm credit examiner from disclos
ing, without authorization, information concerning borrowers from 
certain banks. 

Section 203(n) of the bill conforms the sentencing ptovision to the 
Oode, designating a violation of section 11:107 as a Olass A misdemeanor, 
rather than as an" "'Bnse subject to a fine of not more than $5,000, or 
It Ll'm of imprisOlllllent of not more than one year, or both. The addi
tional pena1ty of disqualification from office as a iiarm credit examiner 
is retained, hut should be read in conjunction with the provisions of 
subchapter D (Restriction on Imposition of Oivil Disabilities) of 
chapter 40 of title 18. 

Section 231 (a) of the bill variously amends section 1907 to modernize 
its language and -cross-references to accord with the passage of the 
Fann Credit Act of 1970. 

18 U.S.O. App.1909 
18 U.S.O. 1909, which is enacted as 18 U.S.O. App. 1909 by section 

201 (a) (1) oHhe bill, prohibits bank examiners from performing any 
other services, for compensation, for any bank or banking or loan 
association, or for an officer, director, or employee thereof. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Oode, designating a violation of section 1909 as a Olass A misdemeanor, 
rather tl~an a~ an offense subject ,to a fine of not more-than $5,000, or a 
term of ImprIsonment of not more ,than one year, or both. 

Section 231 (b) of the bill amends the section by deleting as obsolete 
the reference to "National Agricultural Oredit Oorporations", and by 
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adding, at the suggestion of the Federal Rese,rve Board, coverage of 
examiners of the Federal Reserve System. 

18 U.S.O. App.1910 
18 U.S.O. 1910, which is reenacted as 18 U.S.C. App. 1910 by section 

201 (a) (1) of the bill, prohibits nepotism in the appointment of a 
receiver or trustee by a judge of any comt of the United States. 

Section 203 (g) of the bill amends the sentence for a violation of the 
section, designating a violation as a Olass A misdemeanor, rather than 
as an ofl'ense subject to a fine of not more than $10,000, or a term of 
imprisonment of not more than five years, or both. 

18 U.S.O. App.1911 
18 U.S.O. 1911, which is reenacted as 18 U.S.C. App. 1911 by section 

201 (a) (1) of the bill, prohibits the willful failure by a receiver, 
trustee, or manager in a cause before a court of the United States to 
manage property in acc:)l'd with the laws of the State in which the 
property is located. 

Section 202(m) of the bill deletes the culpability standard in section 
1911 that requires "willful" failure to manage property in accord with 
State law in order to eliminate the meaningless concept of "willful
ness" in this context. Section 202(m) instead amends section 1732 by 
providing that the failure to mfmage the property "in reckless dis
r~gard of" the requirement of State law is an ofl'ense. 

Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1911 as a Class A misde
meanor, rather than as an ofl'ense subject to a fine of not more than 
$3,000, or a term of imprisonment of not more than one year, or both. 

18 U.S.O. App. 1913 
18 U.S.O. 1919, which is reenacted as 18 U.S.C. App. 1913 by section 

201 (a) (1) of the bill, prohibits, in the absence of congressional author
ization, the use of money appropriated by act of Oongress to lobby, 
directly or indirectly, a member of Congress. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1913 by an officer or employee 
of the United States as a Class A misdemeanor, rather than as an 
offense subject to a fine of not more than $500, or a term of imprison
ment of not more than one year, or both. The 'additioml.] penalty of 
removal from office 01' employment after notice and hearing is retained, 
but should be read in conjunction with the provisions of subchapv? D 
(Restriction on Imposition of Civil Disabilities) of chapter 40 of 
title 18. 

Section 231 (c) of the bill amends section 1913 by deleting the at
tempt language as covered in section 1001 (Criminal Attempt) of 
title 18. 

18 U.S.O. Ap"'l. 1915 
18 U.S.O. 1915, which is reenacted as 18 U.S.C. App. 1915 by section 

201 (a) (1) of the bill) prohibits an officer of the "United States from 
making an unauthorIzed compromise of a claim arising under the 
customs laws. 

Section 903 (j) of the bill amends the sentence for a violation of the 
section by designating a violation of section 1915 as a Olass A misde-
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meanor, rather than as an offense subject to a fine of not more than 
$5,000, or a term of imprisonment of not more than two years, or both. 

Section 231 (d) of the bill amends section 1915 by deleting the at
tempt language as covered in section 1001 (Criminal Attempt) of 
title 18. 

18 U.S.C. App.1916 
18 U.S.C. 1916, which is reenacted as 18 U.S.C. App. 1916 by section 

201 (a) (1) of the bill, prohibits, in the first paragraph, the employ
ment of an individual in the civil service in an Executive department 
for services unconnected to the appropriations from which he is paid 
and, in the second paragraph, the failure to return money from lapsed 
salaries and unused appropriations to the Treasury of the United 
States. 

Section 205 of the bill repeals the second paragraph because the 
offense is covered in section 1731 (Theft) of title 18. 

Section 203 (n) of the bill conforms the sentencing provision to 
the Code, designating a violation of section 1916 as a Ulass A misde
meanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year. 

Section 231 ( e) of the bill amends the remaining provisions of section 
1916 in accord with the repeal of paragraph (2). 

18 U.S.C. App.1917 
18 U.S.C. 1917, which is reenacted as 18 U.S.C. App. 1917 by section 

201(a) (1) of the bill, prohibits a member or employee of the United 
States Oivil Service Commission, or an individual in the public serv
ice, from willfully and corruptly interfering with a civil service 
examination. 

Section 202(h) of the bill amends section 1917 by deleting "willfully 
and corruptly". 

Section 203 (n) of the bill conforms the sentencing provision to 
the Code, designating a violation of section 1917 as a Class A mis
demeanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not less than ten days nor more 
than one year, or both. 

Section 231 (f) of the bill amends section 1917 (1) to cover viola
tions of regulations of the Postal Service as to competitive examina
tions. The amendment is added at the suggestion of the Postal Service, 
and is necessary because the provisions of 5 U.S.C. 1302 (a) do not 
apply to Postal Service examinations. The remainder of section 1917 
applies to Postal Service examinations without amendment since 
those examinations 'are administered by "an individual in the public 
service", in the terms of the introductory language to section 1917 . 

.18 U.S.C. App.1918 
18 U.S. C. 1918, which is reenacted as 18 U.S.C. App. 1918 by section 

201(a) (1) of the bill, prohibits an employee of the United States 
from advocating the overthrow of our constitutional form of govern
ment, or from nsseI,ting the right to strike ,against the government. 

Section 203(1) of the bill amends the sentence for a vidlation of 
section 1918 by designating a violation as a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $1,000, or a 
term of imprisonment of not more than one year and a day, or both. 
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18 U.S.O. App. 19£~ 
18 U.S.C. 1922, which is reenacted as 18 U.S.C. App. 1922 by sec

tion 201(a) (1) of the bill, prohibits an officer or employee of the 
United States charged by 5 U.S.C. 8102 with responsibility for mak
ing reports concerning federal employees' compensation from failing 
to file a report, filing a false report, or inducing an injured employee 
to forego filing a claim for compensation. 

In conformity with the culpability standards in the Code, section 
202 (a) of the bill amends section 1922 by deleting "willfully" each 
place it appears and substituting "knowingly" as the required degree 
of culpability. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 1922 as a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$500, or a term of imprisonment of not more than one year, or both. 

Section 231(g) of the bill amends section 1922 by deleting all refer
ences in the section to filing a false report because the offense is 
eovered in section 1343 (Making a False ~tatement) of title 18. 

18 U.s.O. App. £0'74-
18 U.S.C. 2074, which is reenacted as 18 U.S.C. App. 2074 by sec

tion 201 (a) (1) of the bill, prohibits anyone from knowingly issuing 
weather reports falsely represented as having been issued by the 
government. 

Section 203 (w) of the bill amends the sentence for violation of sec
tion 2074 by designating a violation as a Class C misdemeanor, rather 
than as an offense subject to a fine of not more than $500, or a term 
of imprisonment of not more than ninety days, or both. 

Section 232 of the bill modernizes the section by deleting "Weather 
Bureau" and substituting "National "\iVeather Service". 

18 U.S.O. App. £0'75 
18 U.S .. C. 2075, which is reenacted as 18 U.S.C. App. 2075 by sec

tion 201(a) (1) of the bill, prohibits an officer from neglecting or re
fusing to make a report as required by an Act of Congress or regula
tion of the Department of Treasury, other than his accounts, within 
the time specified in the Act or regulation. 

Section 203 (y) of the bill conforms the sentencing provision to the 
Code, dE'signatmg a violation of section 2075 as an mfraction, except 
that one convicted of a vio]lation may not be sentenced to a term of 
imprisonment, rather than as an offense subject to a fine of not more 
than $1,000. The provision excluding the possibility of imprisonment 
is consistent with the Committee's decision not to add u term of 
imprisonment for an offense described outside title 18 for which 
no term of imprisonment is provided in current law. The sentences of 
probation and fine (sections 2101 and 2201 of title 18) remain avail
able for violations of this section. 

18 U.S.O. A1JP' £0'76 
18 U.S.C. 2076, which is reenacted as 18 U.S.C. App. 2076 by section 

201 (a) (1) of the bill, prohibits a clerk of a district court of the United 
States from willfully refusing or neglecting to make or forward a 
report, certificate, statement, or document as required by law. 
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In conformity with the culpability standards of the Code, section 
202 (a) of the bill amends section 2076 by deleting "willfully" and 
substituting "knowingly". 

Section 203(n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 2076 as a Class A misde
meanor, rather tlian as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year. 

18 U.S.O. App. ~15~ 
18 U.S.C. 2152, which is reenacted as 18 U.S.C. App. 2152 by section 

201 (a) (1) of the bill, prohibits: in the first paragraph, willfully tres
passing upon, injuring, or destroying of certain fortifications, harbor 
defenses, or harbor-defense systems owned or constructed or under 
construction by the United States; in the second paragraph, willfully 
interfering with the operation of any of these defenses; and, in the 
third paragraph, knowingly, willfully, or wantonly violating an order 
or regUlation issued by the President for purposes of national defense 
that governs persons or vessels within a defensive sea area. 

Section 205 repeals the first and second paragraphs of section 2152 
as covered in subchapter B (Sabotage and Related Offenses) of chap
ter 11 of title 18 and subchapter A (Arson and Other Property De
struction Offenses) of chapter 17 of title 18 and· in sections 1712 
(Criminal Entry) and 1713 (Cr~minal Trespass) of title 18. 

In conformity with the culpability standards in the Code, section 
202 ( 0) of the bill amends section 2152 by deleting "willfully, or wan
tonly" in the third paragraph, leaving the culpability standard as 
"knowingli'· 

Section 203 (g) of the bill amends the sentence for an offense under 
section 2152 by designating a violation uS a Class A misdemeanor, 
rather than as an offense subject to a fine of not more than $5,000, 
or a term of imprisonment of not more than five years, or both. The 
more serious offenses in current section 2152 are those that are repealed 
by section 205 as covered by various provisions of title 18. 

18 U.S.O. App. ~195 
18 U.S.C. 2195, which is reenacted as 18 U.S.C. App. 2195 by section 

201 (a) (1) of the bill, prohibits a master or commander of a vessel of 
the United States from abandoning a sailor in a foreign place without 
justifiable cause. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 2195 as a Class B misde
meanor, rather than as an offense subject to a fine of not more than 
$500, or a term of imprisonment of not more than six months, or both. 

18 U.S.O. App. ~~74 
18 U.S.C. 2274, which is reenacted as 18 U.S.C. App. 2274 by section 

201 (a) (1) of the bill, prohibits the owner or per80n in charge of a 
vessel from willfully destroying it or permitting its use as the place· 
from wLch an offense against the laws of the United States or interna
tionallaw is planned, and provides for seizure and forfeiture of the 
vessel if it is so used. 

In conformity with the culpability standards of the Code, section 
202 (a) of the bill amends section 2274 by deleting "willfully" each 
place it appears and substituting "knowingly". 
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Section 233 (a) of the bill deletes the offense provisions in section 
2274, leaving the seizure and forfeiture provisions in place. The offense 
provision is, in effect, a jurisdictional provision to give federal juris
diction over an offense if it is planned ona vessel in the territorial 
waters of the United States. The offense is covered by section 203 (Spe
cial Jurisdiction of the United States), 1002 (Criminal Conspiracy), 
1701 (.Arson), 1702 (Aggravated Property Destruction) and 1700, 
(Property Destruction), among others. 

18 U.S.C. App. 2277 
18 U.S.C. 2277, which is reenacted as 18 U.S.C. App. 2277 by section 

201(a) (1) of the bill, prohibits carrying explosives or dangerous 
weapons on board a vessel without the permission of the owner or mas
ter of the vessel. 

Section 203(n) of the bill conforms the sentencing provision in sec
tion 2277 (a) to the Code, designating a violation of the section as a 
Class A misdemeanor, rather than as an offense subject to a fine of not 
more than $1,000, or a term of imprisonment of not more than one 
year, or both. 

18 U.S.C. App. 2278 
18 U.S.C. 2278, which is reenacted as 18 U.S.C. App. 2278 by section 

201 (a) (1) of the bill, prohibits the master of a vessel carrying steerage 
passengers from taking on board explosives or articles which are likely 
to endanger the health or lives of the passengers or the safety of the 
vessel. 

Section 203 (n) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 2278 as a Class A misde
meanor, rather than as an offense subject to a fine of not more than 
$1,000, or a term of imprisonment of not more than one year, or both. 

Section 233 (b) of the bill conforms section 2278 to the Code by add
ing a cross-reference to section 1617 (Endangerment) of title 18 to 
make clear that the provisions of section 227$ are to be used only if the 
provisions of section 1617 do not apply to the offense. 

18 U.S.C. App. 93279 
18 U.S.C. 2279, which is reenacted as 18 U.S.C. App. 2279 by section 

201 (a) (1) of the bill, prohibits the unauthorized boardi.ng of a ves
sel before its actual arrival and final mooring. 

Section 203 (s) of the bill conforms the sentencing provision to the 
Code, designating a violation of section 2279 as a Class B misdemeanor, 
rather than as an offense subject to a fine of not more than $200, or 
a term of imprisonment of not more than six months, or both. 

18 U.s.C. App. 234-1 
18 U.S.C. 2341, which is reenacted as 18 U.S.C. App. 2341 by section 

201 (a) (1) of the bill, provides definitions of terms used in chapter 
114 (Trafficking in Contraband Cigarettes). The bill makes no changes 
in this section. 

18 U.S.C. App. 234-2 
18 U.S.C. 2342, which is reenacted as 18 U.S.C. App. 2342 by section 

201 (a) (1) of the bill, makes it unlawful in subsection (a) knowingly 
to ship, transport, rrceive, possess, sell, distribute or purchase contrtL
band cigarettes, and, in subsection (b) makes it unllawful to knowingly 
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make a false statement in records required to be kept by a person who 
ships, transpovts, or distributes in excess of 60,000 CIgarettes in a single 
t.ransaction. 

Section 204 ( d) of the bill completely rewrites section 2.342 to re
tain the offenses contained in section 2342 (a) and designate them as 
tmlawful aots that are offenses in violation of section 1806 (Trafficking 
in Contraband Cigarettes) of title 18. Current section 2342(b) is 
omitted as covered in section 1343 (Making a F!tlse Statement) of title 
18. 

18 U.S.O. App. ~343 
18 U.S.C. 2343, which is reenacted as 18 U.S.C. App. 2343 by section 

201 (a) (1) of the bill, prescribes recordkeeping and inspection require
ments for shippers, sellers, and distributors of cigarettes. The bill 
makes no changes in the section. 

18 U.S.O. App. ~3# 
18 U.S.C. 2344, which is reenacted as 18 U.S.C. App. 2344 by section 

201 (a) (1) of the bill, provides penalties for viol ation of the laws con
trolling trafficking in contraband cigarettes. Subsection (a) prescribes 
the penalties for violating current 18 U.S.C. 2342 (a) , subsection (b) 
prescribeE. ~he penalties for violating a rule or regUlation issued under 
section 2343 (a) or 2346 or violating section 2342 (b), and subsection 
(c) calls for seizure and forfeiture of cigarettes involved in a viola
tion of the chapter. 

Section 203 (h) amends the penalty for violating section 2344(b) 
as set forth in current law by designating an offense as a Class A mis
demeanor, rather than >as an offense subject to oa fine of not more than 
$5,000, or imprisonment for not more than three years, or both. Sec
tion 234(3 \ of the bill completely rewrites the text of section 2344 to 
carry forward an amended version of subsection (b) in current law, 
omitting subsection (a) as covered by the amended version of section 
2344, and omitting subsection (c) as covered in section 4001 (a) (18) 
(Civil Forfeiture of Property) of title 18. The amended version of 
section 2344 omits from former subsection (b) the penalty for violat
ing section 2342 (b) since that section was repealed as covered in section 
1343 (Making a False Statement) of title 18. 

18 U.S.O. App. ~345 
18 U.S.C. 2345, which is reenacted as 18 U.S.C. App. 2345 by section 

201 (a) (1) of the bill, provides that chapter 114 shall not be construed 
to affect concurrent jurisdiction of a State to enact legislation relating 
to contraband cigarettes and enforce cigarette tax laws, or to affect 
coordinated State law enforcement programs. 

Section 234 (b) of the bill conforms the section to the Code by adding 
cross-references to section 1806 (Trafficking in Contraband Cigarettes) 
and 4001 (Civil Forfeiture of Property) of Ititle 18 since those provi
!lions replace some of the provisions referred to in section 2345. 

18 U.S.O. App. B3J,.6 
18 U.S.C. 2346, which ,is reenacted as 18 U.S.C. App. 2346 by section 

201(a) (1) of the bill, authorizes the Secretary of the Treasury to 
enforce the provisions of chapter 114 (Trafficking in Contraband Cig
areites) Rnd to prescribe appropriate rules and regulations. The bill 
makes no changes in ,the section. 
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18 U.S.O. App. 3054 
18 U.S.C. 3054, which is reenacted as 18 U.S.C. App. 3054 by section 

201 (a) (1) of the bill, permits an employee authol'lized by th~ Secretary 
of the Interior to enforce sections 4~, 40, and 44 of current tItle 18, and 
any officer of the customs, to make arrests on probable cause for viola
tions of sections 42 and 44, to make arrests for violations of section 43 
('onmlitted in their presence, and:to execute warrants or other process. 

In conformity with the culpability standards in the Code, section 
202 (d) of the bill deletes "and willfully" from section 3054. "Know- . 
ingly" is thereby retained as the sole required degree of culpability. 

Section 235 (a) of the bill makes a number of changes in section 3054. 
Section 235 (a) (1) of the bill permits the Secretary of Commerce to 
authorize employees to enforce sections 42, 43, and 44, consistent with 
the authority given the Secretary under amendments to those sections 
made by this bill. Section 235 (a) (2) of the bill adds section 41 of this 
title to the list of sections to be enforced under section ·3054. Section 
235(a) (3) of the bill adds language thf~t makes clear that the law 
enforcement authority prescribed in section 3054 is in addition to any 
other authority provided by law. 

18 U.S.O. App. 3056 
18 U.S.C. 3056, which is reenacted as 18 U.S.C. App. 3056, in current 

law describes in subsection (a) the authority of the Secret Service to 
proteot the President and VlCe President and members of their fami
lies, visiting heads of foreign governments, and other similar individ
uals; to investigate violations of certain statutes relating to counter
feiting and banking; to engage in certain activities relating ,to law 
enforcement, such as the carrying of firearms; and to pay for unfore
Reen emergencies out of a fund accounted for by signature of the Secre
tary of the Treasury. Subsection (a) also requires that moneys that 
were expended from Secret Service appropriations for purchase of 
counterfeits and that are subsequently recovered shall be reimbursed 
to the appropriation current at the time of deposit. Subsection (b) 
makes it an offense to knowingly and willfully obstruct, resist, 01' inter
fere wirth a Secret Service agent or other federal law enforcement offi
cer authorized to engage in the protectivlj functions described in sec
tion 3054 (a) or 1752 of title 18 Appendix. 

Section 235 (b) completely rewrites section 3054 of title 18 Appen
dix to carry forward as subsection (a) of the revised section the 
language in current law authorizing payment of expenses of an lill

IOlw;een nature on the certificate of the Secretary of the Treasury, 
and as subsection (b) of the revised section the language in current 
law requiring reimbursement to the current appropriation of recov
ered funds that had been used to purchase counterfeits. 

T~le language in current subsection (a) relating to the special pro
tectIVe functions of the Secret Service is omitted as covered in section 
3021(c) (Department of the Treasury) of subchapter C (Law En
forcement Authority of Other Fede,ral Agencies) of chapter 30 of 
title 18. The language relating to investigative authority is omitted as 
covered in section 3001 (Investigative Authority Over Offenses ·Within 
This Title) of title 18. The language relating to various law enforce
ment authority is omitted as covered in section 3021 (b) (Department 
of the Treasury) of title 18. Current subsection (b) is omitted as cov-
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ered in sections 1302(a) (1) (Obstructing a Government Function by 
Physical Interference) and possibly, depending on the circumstances 
of the case, section 1358 (Retaliating Against a Public Service) of title 
18 and an offense described in subchapter A (Homicide Offenses) or 
B (Assault Offenses) of chapter 16 of title 18. 

18 U.S.O. App. 3057 
18 U.S.O. 3057 (as amended effective October 1, 1979), which is 

reenacted as 18 U.S.O. App. 3057 by section 201 (a) (1) of the bill, pre
scribes certain procedures to be followed in the investigation of of
fenses relating to bankruptcies. The bill makes 110 changes in the 
section. 

18 U.S.O. App. 3058 
18 U.S.O. 3058, which is reenacted as 18 U.S.O. App. 3058 by section 

201 (a) (1) of the bill, makes it an offense for a member of the armed 
forces of a belligerent foreign nation interned in the United States 
to leave or attempt to leave the jurisdiction. 

In conformity with the culpability standards in the Code, section 
202 (a) of the bill amends section 3058 by deleting "willfully" and 
substituting "lmowingly" as the required degree of culpability. 

Section 235 ( c) (1) of the bill modernizes the terminoloS'y of section 
3058 by deleting "nation or belligerent faction" and substItuting "for
eign power". Section 235(c) (2) of the bill also modernizes the provi
sion by giving arrest power for violation of the section to a federal 
law enforcement officur authorized to make arrest for violations of the 
federal cl'iminallaws rather than specifying that a marshal, deputy 
marshal, or military or naVial authorities have the arrest power. Section 
235 (c) (3) amends section 3058 by permitting an arrested internee to 
be taken to any appropriate place of internment, rather than requiring 
that he be returned to the place of internment from which he escaped. 

18 U.S.O. App. 311~ 
18 U.S.O. 3112, which is reenacted as 18 U.S.O. App. 3112 by section 

201(a) (1) of the bill, provides authority to execute search warrants 
for certain violations of sections 42, 43, and 44 of title 18 Appendix and 
to seize wildlife or property used in viol,ation of one of .those provisions. 

In conformity with ,the culpability standards in the Oode, section 
202(d) of the bill amends section 3112 by deleting "and willful". 
"Knowingly" is thereby retained as the sole required degree of 
cuI pability. 

Consistent with the amendments to sections 42 and 43 of title 18 
A ppcndix made by this bill, section 236 (a) of the bill adds employees 
authorized by the Secretary of CommeJ.lCe to those of the Secretary of 
the Interior and officers of the customs as those given search and seiz
ure powers under section 3112. Section 236 (b) of the bill adds section 
41 of this title to the list of sections to be enforced under section 3112. 
Section 236 ( c) of the bill adds language that makes clear that the law 
enforcement authority prescribed in section 3112 is in addition to any 
other authority provided by law. 

18 U.S.O. App. 3(J15 
18 U.S.C. 3615, which is reenacted as 18 U.S.C. App. 3615 by section 

201 (a) (1) of the bill, authorizes the seizure and forfeiture of liquors 
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and related property involved in any violation of the liquor laws. The 
bin makes no changes in the section. 

18 U.S.O. App. 36~O 
18 U.S.C. 3620, which is reenacted as 18 U.S.O. App. 3620 by section 

201 (a) (1) of the bill, authorizes a fine imposed on the master of a 
vessel for a violation of section 2278 of this title (Explosives on vessels 
carrying steerage passengers) to be a lien upon the vessel involved. 

Bection 237 of the bill adds a reference to section 1617 (Endanger
ment) of title 18 to make clear that, if a fine is imposed on the master 
of a vessel because of a violation of section 1617 that involves an ex
plosive described in section 2278, that fine is also a lien on the vessel. 
The amendment is necessitated by the amendment to section 2278 of 
title 18 Appendix requiring prosecution under section 1617 of title 18 
rather than under section 36~0 of title 18 Appendix whenever there is 
jurisdbtion under that provision. 

TITLE VII-TECHNICAL AND OONFORMING AMENDMENTS TO 
PROVISIONS OUTSIDE TITLE 18 AND TITLE 18 APPENDIx 

Title VII of S. 1722, as reported, contains the amendments to pro
visions outside title 18 and title 18 Appendix of the United States 
Code. that ,vere not made in titles III or V of the bill and that are 
required by the adoption of the new Oriminal Oode. 

The technical and conforming amendments contained in title VII 
are considerably less comprehensive than the technical and conform
ing amendments contained in S. 143'7, as passed by the Senate in the 
95th Oongress. The Oommittee decided that the non-title 18 offenses 
should be thorou~hly reexamined at a later date. As an interim meas
ure, offenses outsIde title 18 are graded according to the general pro
visions of section 2009 of title 18, and culpability standards remain 
unchanged from current law, as is made clear by section 303 (a) (2) 
of title 18. 

While the technical and conforming amendments in S. 1722 are 
not as comprehensive as those ill S. 1437: there are a substantial 
number of amendments that the Committee believes should be made 
to clarify the applicability of title 1&. The following is a brief general 
description of the amendments. 
1. Repealed Provisions 

Section 301 of S. 1722, as reported, repeals more than 350 provisions 
of current law that are cOlltamed in titles of the United States Oode 
other than title 18 or title 18 Appendix. Most of these provisions are 
repealed because they create offenses that are covered in the new title 18. 
A few are repealed ·because they overlap other provisions of title 18, 
such as those relating to jurisdiction and venue, or because they are 
outmoded. 
~. Other Amen(lirwnts 

Sections 311 through 711 contain miscellaneous amendments to pro
visions of the United States Oode that are not codified to either title 18 
or title 18 Appendix. These amendments appear in order of their 
United States Oode citations, except that sections 713 and 7]4 contain 
amendments to provisions of public laws that are not placed in one of 
the titles of the United States Oode. 

51-508 0 - 80 - 85 
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In general, these amendments are designed to clarify the relative 
coverage of the title 18 offenses and those offenses that remain outside 
title 18 in several ways: 

A.. Repealed 7anguage 
The amendments in title VII delete language in provisions describ

ing offenses outside title 18 that relates to offenses that are now de
scribed in title 18.1 These amendments are, in effect, repealers of 
provisions outside title 18 which cannot be repealed in total because 
remaining language relates to offenses that have not been moved into 
title 18. 

B.Oross-references 
The amendments in title VII amend cross-references in order to as· 

sure clarity of the relationship 'between provisions outside title 18 and 
the provisions of title 18.2 The amendments do not include amended 
references to sections of title 18 that have been moved to another section 
unless the absence of such an amendment might create problems of 
legislative interpretation.3 Rather than amend every cross-reference 
that mi~ht be affected by the revision of the Criminal Code, S. 1722, 
as reported, contains a general provision relating to cross-references 
that specifies that: "A reference to a provision of law that is replaced 
by section 101 <l or 201 5 of this Act, including a reference in a regula
tion, order, or other law, is deemed to be a reference to the correspond
ing provision of this Act." 6 

3. Seati()11,-by-Seation A.naly8is 

PART A--REPEALERS 

2 U.S.C. 192 (section 102 of the Revised Statutes) makes it an of
fense for a person who has been summoned by authority of either 
House of Congress to testify or produce documents to willfully fail to 
appear or to refuse to answer a question pertinent to the inquiry. Sec
tion 301 of the bill repeals section 192 as covered by seotion 1332 
(Failing to Appear as 'a W'itness) and 1333 (Refusing to Testify or to 
Produce Infol'IDa;tion) of title 18. 

2 U.S.C. 390 (section 1.1 of the Federal Contested Elections Act) 
ma;kes it an offense for a person subpoenaed to appear to testify or pro
duce documents to willfully fail to appear or to refuse to answer ra 
question pertaining to a contested election. Section 390 is repealed by 
section 301 of the bill as covered by sections 1332 (Failin~ to Appeal' as 
a Witness) and 1333 (Refusing to Testify or to Produce Information) 
of title 18. 

'7 U.S.C. 13(a) (section 9(a) of the Commodity Exchange Act) 
prohibits any futures commission merchant, or employee or agent 
thereof, from embezzling anything having a value over $100 which 

1 See. e.g., section 3a6 (a) of the bill, which deletes language relating to forgery and coun
terfeiting as covered in subchapter E (Counterfeiting, Forgery. and Related Otl'enses) of 
chapter 17 of title 18. 

• Sl'e. e.A'., spctlnn 426 of the hill. as reportpd. 
• For example. the amendments do not change references to 18 U.S.C. 1001 of cllrTPnt law 

to read "18 U.S.C. la43" since it is clear that a reference to current law section 1001 is a 
refpTPnpp to npw Reptlon 1 :143. 

• Section 101 enacted the revised version of title 18 of the United States Code. 
s Section 201 enacte<l title 18 Appendix of the United States Code. 
s Section 731 of the bill. 
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was received by such merchant to margin, guarantee, or secure a trade 
or contract of a customer. l:::lection 301 of the bill repeals section 13 (a), 
as it is covered in section 1713 (Theft) of title 18, under the jurisdic
tional base provided in subsection (c) (19) of section 1731. 

7 U.S.C. 13(b) (section 9(b) of the Commodity Exchange Act), 
which prohibits tho manipulation of commodity prices, limits, in its 
l::t.st sentence, the imposition of fines upon an individual to amounts 
under $100,000. This provision is repealed by section 301 of the bill in 
order to conform the section to section 2201 (b) (1) (A) (Sentence of 
Fine) of title 18, which authorizes fines, if the defendant is an indi
vidual, fQr a felony of nQt mQre than $250,000. See section 331(b) (1) 
of the bill (discussIOn infra.) for an additional amendment to 7 U.S.C. 
13(b). . 

7 U.S.C. 15b(d) (3) (section 1952(d) (3) of the United States Cot
ton Futures Act) prohibits any person engaged in the business of 
dealing in cotton frQm willfully withholding information cQncerning 
such business from any authorized agent of the Secretary of Agricul
ture or willfully giving a :false 'Or misleading answer tQ his questions. 
Section 301 of the bill repeals section 15b ( d) (3) as covered in sections 
1333 (Refusing tQ Testify or to Produce Information) and 1343 (Mak
ing a False Statement) of title 18. See section 332 of the bill fQr a fur
ther amendment affecting 7 U.S.C. 15b. 

7 U.S.C. 87b(a) (3) (section 13(a) (3) 'Of the United States Grain 
Standards Act) prohibits knowingly attempting to cause, or causing, 
the issuance 'Of false official certificates or other forms 'Of deceptive 
handling or sampling of gl'ain. Section 87b(a) (3) is repealed by sec
tion 301 of the bill because the attempt reference is covered in section 
1001 (Criminal Attempt) of title 18 and the offense prQvision is cov
ered in section 1343 (Making a False Statement) of title 18. 

7 U.S.C. 87b(a) (7) (sectiQn 13(a) (7) of the United States Grain 
Standards Act) prohibits imprQperly influencing, or attempting to 
improperly influence, any official inspection personnel or other official 
personnel with respect to the performance of their duties under the 
Act. SectiQn 87b(a) (7) is repealed by section 301 of the bill because 
the attempt reference is covered by section 1001 (Criminal Attempt) 
of title 18, and the offense provisi'On is covered i.n sUJbchapter F (Offi
cial Corruption and Intimidation) of chapter 13 of title 18. 

7 U.S.C. 87b(a) (8) (section 13(a) (8) of the United States Grain 
Standards Act) prohibits forcibly assaulting, resisting, opposing, im
peding, intimidating, or interfering with any official inspection per
sonnel or other official personnel, in the course of, or 'On account of, 
the performance of their official duties under the Act. Section 87b(a) 
(8) is repealed by section 301 'Of the bill be Clause its provisions are 
covered by section 1302 (Obstructing a Government Funcmon by 
Physical Interference), 1357 (Tampering With ·a Public Servant), 
and 1358 (Retaliating Against a Public Servant) 'Of title 18, and sub
chapter B (Assault Offenses) of chapter 16 'Of title 18. 

7 U.S.C. 87b(a) (9) (sect.ion 13(a) (9) of the United States Grain 
Standards Act.) prohibits any false representatiQn that one is author
ized to perform an official inspection or 'Other official duty under the 
Act. Section 87 (b) (a) (9) is repealed by section 301 'Of the bill as it 
is c'Overed in sect.ion 1303 (Impersonating an Official) 'Of title 18. 
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7 U.S.O. 87b(a) (10) (section 13(a) (10) of the United Stwt.es Grain 
Standards Act) prohibits the use of any false or misleading means 
in connection with making an application for an inspection or other 
official function. Section tl7b (a) (10) IS repealed by section 301 of 
the bill as it is covered in section 1343 (Making a False Statement) of 
title 18. 

7 U.S.O. 87b(a) (12) (section 13(a) (12) of the United States Grain 
Standards Act) proh±blts knowingly falsifying the weight of any 
grain shipped III interstate or foreign commerce. Section 301 of the 
bill repeals section 87b (a) (12) as it is covered in section 1343 (Making 
a False Statement) of title 18. 

7 U.S.O. 8eb(b) (3) (section 13(b) (3) of the United States Grain 
Standards Act;) prohibits any person authorized to perform any 
function under the United States Grain Standards .. lict from know
ingly executing or issuing any false or incorrect certificate or other 
official form. Section 301 of the bill repeals section 87b ('b) (3) as it is 
covered in section 1343 (Making a False Statement) of title 18. 

7 U.S.O. 87b(b) (4) (section 13(b) (4) of the United States Grain 
Standards Act) prohIbits any person authorized to perform any func
tion under the United States Grain Standards Act from accepting any 
consideration for neglect or improper performance'of duty. Section 
301 of the bill repeals section 87b(b) (4) as it is covered in subchapter 
F (Official Oorruption and Intimidation) of chapter 13 of title 18. 

'7 U.S.O. 87f(e) (section 17(e) of the United States Grain Stand
ards Act) prohibits neglecting or refusing to attend and testify, or to 
answer a lawful inquiry or produce documentary evidence, in response 
to a subpoena issued in relation to the enforcement of the Grain Stand
ards Act. Section 301 of the bill repeals section 87£ ( e) as it is covered 
in sections 1332 (Failing to Appear as a Witness) and 1333 (Refusing 
to Testify or to Produce Information) of title 18. 

7 U.S.O. 215 (section 314 of the Packers and Stockyards Act) pro
vides penalties for failure to obey orders and rules regulating rates and 
practices within the meat packing and stockyards industry. Section 301 
of the bill repeals the last sentence of section 215, which provides for 
payment of the costs of prosecution from the appropriations of the 
courts of the United States, rather than the Department of Justice, as 
obsolete. 

7 U.S.O. 4730-1(a) (section 30-1 (a) of the Cotton Statistics and 
Estimates Act) prohibits any person sampling cotton for classification 
under the Ootton Statistics and Estimates Act from lmowdngly doing 
so improperly, or from accepting any consideration for neglect or im
proper performance of duty as a sampler. Section 301 of the bill repeals 
section 4'73c-l(a) as it is covered in section 1343 (Making a False 
Statement) of title 18 and subchwph~.r F (Official Corruption and In
timidation) of chapter 13 of title 18. 

7 U.S.C. 4730-1(b) (section 3c-1(b) of the Cotton Statistics and 
Estimates Act) prohibits any person from influencing improperly, 
attempting to influence improperly, or forcibly assaultmg, resisting, 
impeding, or interfering with a sampler who is taking samples for 
classification under the Cotton Statistics and Estimates Act. Section 
301 of the bill repeals section 473c-1(b) because the attempt reference 
is covered in section 1001 (Oriminal Attempt) of title 18, the improper 
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influence reference is covered in subchapter F (Official Corruption 
r.nd Intimidation) of chapter 13 of title 18, and the forcible interfer
ence language is covered in sections 1302 (Obstructing a Government 
Function by Physical Interference) and 1357 (Tampering With a Pub
lic Servant) of title 18 and subchapter B (Assault Offenses) of chap
ter 16 of title 18. 

7 U.S.C. 473c-1(d) (section 3c--l (d) of the Cotton Stamstics and 
Estimates Act) prohibits anyone from knowingly attempting to cause, 
or causing, the issuance of false cotton classification certificates by de
ceptive baling, handling or sampling of cotton, or by submitting 
samples of cotton knowing it has been deceptively baled, handled, or 
sampled. Secmon 301 of the bill repeals section 473c-1 ( d), as its at
tempt reference is covered in section 1001 (Criminal Attempt) of title 
18, and the remaining portion in section 1343 (Making a False State
ment) of title 18. 

7 U.S.C. 511i (e) (section 10 (e) of the Tobacco Inspection Act) pro
hibits anyone from influencing improperly, attempting to influence 
improperly, or forcibly assaulting, resisting, impeding, or interfer
ing with any inspector or other authorized personnel in the execution 
of his duties under tho Tobacco Inspection Act. Section 301 of the bill 
repeals section 511i ( e) beoause the attempt reference is covered in 
section 1001 (Criminal Attempt) of title 18, the improper influence 
reference is covered in subchapter F (Official Corruption and Intimi
dation) of chapter 13 of title 18, and the remaining forcible interfer
ence references are covered in sections 1302 (Obstructing a Government 
Function by Physical Interference) and 1357 (Tampering With a 
Public Servant) of title 18, and subchapter B (Assault Offenses) of 
chapter 16 of title 18. 

7 U.S.C. 511i(f) (section 10(f) of the Tobacco Inspection Act) pro
hibits anyone from falsely representing himself as authorized by the 
Secretary of Agriculture to perform inspection, sampling, or weigh
ing duties under the Act. Section 301 of the bill repeals section 511i (f) , 
as it is covered in section 1303 (Impersonating an Official) of title 18. 

7 U.S.C. 615 (b--3) (1), (2) and (3) (section 15 (b--3) (1), (b--3) (2), 
and (b--3) (3) of the Agricultural Adjustment Act) provide sen
tences for trafficking in tax-payment warrants for processing com
modities at less than 99 percent of face value, securing such warrants 
with respect to rice with intent to defraud, and forging or counterfeit
ing tax-payment warrants. Section 301 of the bill repeals paragraphs 
(1), (2), and (3). The Department of Agriculture has recommended 
repeal of the section as probably obsolete because United States v. But
ler, 297 U.S. 1 (1930) declared unconstitutional the taxes referred to 
in the section and because Congress did not affirm, validate, and re
enact the section in the Act of June 3, 1937 (50 Stat. 246,7 U.S.C. 601 
Hote) . 

7 U.S.C. 620 (section 20 of the Agricultural Adjustment Act) pro
hibits fnlsely stat.ing that deduotions from the market price of a 
commodity are due to taxes imposed under the Agricultural Adjust
ment Act. Sect.ion 301 of the bill repeals section 620 for the same rea
sons that 7 U.S.C. 615 (b--3) (1), (2), and (3) are repealed. 

7 U.S.C. 1379i ( d) (section 379i (d) of the Agricultural Adjustment 
Act of 1938) makes it an offense to forge or counterfeit a marketing 

I 
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certificate, or, with fraudulent intent, to possess, transfer, or use a 
forged or counterfeited certificate. Section DOl of the bill repeals sec
tion 1379i ( d) as it is covered in sUbchapter E (Counterfeiting, For
gery, and Related Ofl'enses) of chapter 17 of title 18. 

7 U.S.C. 2024:(b) (section 15(b) of the Food Stamp Act of 1964) 
provides penalties for the unauthorized use, possession, transfer, ac
quisition, or alteration of coupons for purchase of food or authoriza
tion cards indicating eligibility of a household to obtain coupons. Sec
tion 301 of the bill repeals section 2024 (b), as it is covered in sections 
1731 (Theft), 1732 (Trafficking in Stolen Property), and 1733 (He
ceiving Stolen Property) of title 18, under the jurisdictional base pro
vided in section 1731(c) (25), and as it is covered in subchapter E 
(Counterfeiting, Forgery, and Related Ofl'enses) of chapter 17 of title 
18. 

7 U.S.C. 2024(c) (section 15(c) of the Food Stamp Act of 1964) 
provides penalties for the presentation for payment or redemption of 
coupons, knowing them to have Ibeen illegally received, transferred, or 
used. Section 301 of the ,bill repeals sections 2024 (c) as it is covered 
in sections 1301 (Obstructing a Government Function by Fraud) and 
1731 (Theft), with jurisdiction under section 1731( c) (25) (B), oftitle 
18. 

7 U.S.C. 2024(d) (section 15(d) of the Food Stamp Act of 1964) 
defines coupons issued pursuant to the Food Stamp Act as obligations 
of the United States. Section 301 of the bill repeals section 2024 ( d) as 
covered in section 1746(e) (Definitions for subchapter E-Counter
feiting, Forgery, and Related Ofl'enses) of title 18. 

7 U.S.C. 2024(f) (section 15(f) of the Food Stamp Act of 1964) 
makes it an ofl'ense for a coupon issuer, or officer, employee, 01' agent 
thereof, to make a false statement in bhe report to the Secretary 01' his 
designee concerning the issuer's operations that is required under 7 
U.S.C. 2016(d). Section 301 of the bill repeals section 2024(f) as 
covered in section 1343 (Making a False Statement) of title 18. (As 
reported by the Committee, the bill inadvertently repeals subsection 
(e) rather than subsection (f). An appropriate amendment will :be 
made.) 

7 U.S.C. 2048 ( c) (section 9 ( c) of the Farm Labor Contract Regis
tration Act of 1963) provides criminal penalties for an unregistered 
farm labor contractor who recruits or employs a person who is an alien 
not lawfully admitted for permanent residence 01' who has not been 
authorized by the Attorney General to accept employment. Section 301 
of the bill repeals section 2048 (c) as covered in section 1214 (Unl,aw
fully Employing an Alien) of title 18. 

7 U.S.C. 2146 (b) (section 16(b) of the Animal Welfare Act) pro
vides penalties for forcibly assaulting, resisting, opposing, inmed
ing, intimidating, or interfering with a person engaged in, or on ac
count of the performance of, his offici'al duties under the Animal Wel
fare Act. Additional penalties are provided if such forcible interfer
ence is accompanied by use of a dangerous 01' deadly weapon, and if the 
victim is killed, punishment shall be as provided in the homicide sec
tions of title 18. Section 301 of the bill repeals section 2146(b) as its 
forcible interference provisions are covered in sections 1302 (Obstruct
ing a Government Function by Physical Interference), section 1357 
(Tampering With a Public Servant) of title 18, section 1358 (Retali-
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ating A~ainst a ~ublic Serv~nt) ~f title ~8, and in subchapter B (A~
s!l-ult.Offenses) ?f chapter 16 or tltl~ 18, ltS dangerous weapon prOVl
sIOn IS covered 111 sectIOn Ui20 (Usmg a 'Weapon in the GOUl'se of a 
Crime) of title 18, and the homicide pl'ovision is covered in subchapter 
A (Homicide Offenses) of chapter 16 of title 18. 

7 U.S.C. 2622 (b) (section 310 (b) of the Potato Research and Pro
motion Act) prohlbits anyone from failing to appear or testify con
cerning any matter. based on an alleged VIOlation of the Potato lle
search and PromotIOn Act, but also grants immunity from prosecu
~ion ~o ~me !VIlo t~stii.ies a~ter h~ving cl~imed his privil~ge against seH
lllCrllnmatIOn. SectIOn 301 of the bIll repeals sectIOn ~622 (b) as 
covered in sections 1332 (Failing to Appeal' ad a 'Witness) and 1333 
(Refusing to Testify or to Produce IntOl'mation) of title 18 and sub
chapter H (Compulsicn of Testimony after a Claim of Self-Incrimi
natIOn) of chapter 31 of title 18. 

8 U.S.C. 1185 (a) (3) (section 215(a) (3) of the Immigration and 
Nationality.A.ct) prohibits, during time of war or national emergency, 
anyone from knowingly making a false statement in an application for 
pUl'1ull:iSion to depart from or enter the United State$. Section 301 of the 
bill repeals section 1185 (a) (3) as covered in section 1343 (Making a 
False ,statement) of title 18. ~ee section 351 (c) of the bill for another 
amendment to section 1185. 

8 U.S.C. 1185 (a) (6) (section 215(a) (6) of the Immigration and 
Nationality Act) prohibits, during time of war or national emergency, 
anyone from forging, counterfeiting, mutilating, or altering any per
mit or evidence of permission to depart from or enter the United 
States. Section 301 of the bill repeals section 1185 (a) (6) as covered 
in subchapter E (Counterfeiting, Forgery, and Related Offenses) of 
chapter 17 of title 18. See section 351 (c) of the bill for another amend
ment to section 1185. 

8 U.S.C. 1251 (a) (6) (E) (seotion 241 (a) (6) (E) of the Immigra
tion and Nationali.ty Act) provides for the deportation of any alien, 
not within any of the other general deportation provisions of section 
1251, who is a member of an organization required to be registered 
under 50 U.S.C. 786 (Registration and Annual Reports of Communist 
Organizations). Section 301 of the bill repeals section 1251(a) (6) (E) 
because of the repeal by section 5 of Public Law 90'-237 of 50 U.S.C. 
786. See section 351 (d) of the bill for other amendments to section 
1251. 

8 U.S.C. 1324(a) (section 274(a) of the Immigration and Nation
ality Act) prohibits any person (1) from bringing or attemptin~ to 
bring into the United States; (2) knowing that he is in the Umted 
States illegally, from moving or attempting to move within the United 
States in furtherance of his violation; (3) from willfully or lmowingly 
harboring or attempting to harbor; or (4) from willfully or know
ingly inducing or attempting to induce the entry into the United 
States; an alien not Jegally admitted or entitled to enter or reside 
within the United States. Section 301 of the bill repeals section 1324 (a) 
as the attempt provisions are covered in section 1001 (Criminal At
tempt) of title 18, and, with one exception, the remaining provisions 
are covered in sections 1211 (Unlawfully Entering the United States 
as an Alien), 1212 (Smuggling an Alien into the United States), and 
1213 (Hindering Discovery of an Alien Unlawfully in the United 
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States) of title 18. Section 1324 (a) (4), relating to inducing an alien 
to enter the United States illegally, was repealed in S. 1722, as intro
duced, because the offense was covered in section 1003 (Criminal 
Solicitation) of title 18 in S. 1722, as introduced. However, the offense 
is not covered in S. 1722 as reported by the Committee, and an appro
priate 1amendment will be required to retain current law on this point. 
Depending on the facts of the case, the offense of inducement might be 
covered by reading sections 1211 (Unlawfully Entering the United 
States as an Alien) and 401 (Liability of an Accomplice) together. 

8 U.S.C. 1324(c) (section 274(c) of the Immigration and Nation
ality Act) grants authority to arrest for violations of the section to 
authorized officers and employees of the Immigration and Natural
ization Service and all other officers whose duty it is to enforce crim
inal laws. Section 301 of the bill repeals section 1324 (c) because the 
authorization for arrest by Immigration and Naturalization Service is 
covered by section 3015 (Immigration and Naturalization Service) 
of title .18, and the authorization for arrest by other law enforcement 
officers is covered in subchapters B (Law Enforcement Authority of 
the Department of Justice) and C (Law Enforcement Authority of 
Other Federal Agencies) of t hapter 30 of title 18. 

8 U.S.C. 1325 (section 275 of the Immigration and Nationality Act) 
provides penalties for an alien who enters the United States at any 
time or place other than that designated by immigration officers, 
eludes examination by immigration officers, or obtains entry into the 
United States by willful misrepresentation or concealment of any 
material fact. Section 301 of the billl'epeals section 1325 as it is covered 
in secti9ns 1211 (Unlawfully Entering the United States as an Alien) 
and 1343 (Making a False Statement) of title 18. 

8 U.S.C. 1326 (section 276 of the Immigration and Nationality Act) 
provides penalties for an alien who enters, attempts to enter, or is 
found in the United States after having been arrested and deported or 
excluded and deported. Section 301 of the bill repeals section 1326 as 
its attempt provision is covered in section 1001 (Criminal Attempt) 
of title 18, and the offense provision is covered in section 1211 (Un
lawfully Entering the United States as an Alien) of title 18. 

8 U.S.C. 1327 (section 277 of the Immigration and Nationality Act) 
provides penalties for anyone who assists or conspires to permit the 
entry into the United States of an alien excludable for political reasons 
(8 U.S.C. 1182(a) (27), (28), or (29)). Section 301 of the bill repeals 
section 1327 as its conspiracy provision is covered in section 1002 
(Criminal Conspiracy) of title 18, and the remainder of the section is 
covered in section 1212 (Smuggling an Alien into the United States) 
of title 18, graded as a Class E felony by subsection (b) (2) of section 
1212 of title 18. 

8 U.S.C. 1328 (section 278 of the Immigration and Nationality Act) 
provides penalties for anyone who imports or attempts to import an 
alien for the purpose of prostitution or any other immoral purpose, or 
who holds or attempts to hold an alien for such purposes, or who 
maintains or employs in any place, an alien, for such purposes. Section 
301 of the bill repeals section 1328 as its attempt provisions are covered 
in section 1001 (Criminal AttemJ?t) of title 18, and its offense provi
sions are covered in section 1843 (Conducting a Prostitution Business) 
of title 18. 
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10 U.S.C. 841 (Article 41 of the Uniform Code of Military Justice) 
provides J?enalties for anyone not subject to the Uniform Code of Mili
tary J ushce who willfuliy neglects or refuses to appear or testify or 
produce evidence after having been subpoenaed to appear as a witness 
before a military court, commission, or board, or before any person 
authorize<l to take a deposition to be read in evidence before a military 
court, commission or board. Section 301 of the bill repeals section 
841 as it is covered in sections 1332 (Failing to Appear as a Witness) 
and 1333 (Refusing to Testify or to Produce Information) of title 18. 

Section 816(d) (7) of the Act of October 1,1915, set forth as a note 
to 10 U.S.C. 2304, provides that any person who has claimed his privi
lege against self-incrimination in a matter concerning discrimination 
in tIle supply of petroleum products to the Armed Forces and is com
pelled to testify or produce evidence is given immunity from prosecu
tion for the offense of discrimination. Section 301 of the bill repeals 
subsection (d) (1) as covered in subchapter B (Compulsion of Testi
mony after a Claim of Sel£-Incriminaho.n) of chapter 31 of title 18. 

10 U.S.C. 2683 authorizes the relinquishment to a State, Common
wealth, ten-itory or possession of the United States of federallegisla
tive jurisdiction over lands controlled by the Secretary of Defense. 
Section 301 of the bill repeals the section to conform to 5 U.S.C. 306, 
as enacted by section 321 of the bill, which contains a uniform proce
dure for relinquishment of jurisdiction. 

12 U.S.C. 6130 (the twenty-fourth paragraph of section 25(a) of the 
Federal Reserve Act) provides penalties for various misconduct by 
officers, directors, employees, or agents of any corporation organized 
to do foreign banking (10 U.S.C. 611-631). Section 301 of the bill 
repeals sectIon 630 to conform to the offense provisions of the Code. 
The embezzlement provisions are covered in section 1131 (Theft) of 
title 18. The unauthorized. issuance of any instrument provision is 
covered in section 1144 (Criminal Issuance of a Written Instrument) 
of title 18. The provisions relating to false entry in a report or state
ment with intent to defraud are covered in section 1343 (Making a 
False Statement) and 1134 (Executing a Fraudulent Scheme) of tItle 
18. The aiding or abetting provision is covered in chapter 4 (Complic
ity) of title 18. 

12 U.S.C. 1141j(b) (section 15 (b) of the Agricultural Marketing 
Act) provides penalties for an officer or employee of the Farm Credit 
Administration who speculates in agricultural commodities or related 
products, contracts, or stocks. Section 301 of the bill repeals section 
1141j (b) as it is covered in section 1356 (Speculating on Official Ac
tion or Information) of title 18. 

12 U.S.C. 1451(b) (section 308(b) of the Federal Home Loan 
Mortgage Corporation Act) extends the proscriptions of 18 U.S.C. 
215 (receipt of commissions or gifts for procuring loans), 18 U.S.C. 
607 (making political contributions), 18 U.S.C. 658 (fraudulent dis
posal or conversion of property mortgaged or pledged to farm credit. 
agencies), 18 U.S.C. 1011 (false statements by mortgagees concern
ing federal land bank mortgage transactions), and 18 U.S.C. 1014 
(false statements in loan and credit applications) to apply to and 
with respect to the Federal Home Loan Mortgage COl·pomtion. Section 
301 of the bill repeals section 1457(b) as the provisions of 18 U.S.C. 
215 are covered in section 1'751 (Commercial Bribery) of title 18, the 



Titles 2-50 App. 1342 
Repealers. 

provisions of 18 U.S.C. 607 are omitted from the Code, the provisions 
of 18 U.S.C. 658 are covered in sections 1731 (Theft), 1732 (Traffick
ing in Stolen Property), and 1736 (Interfering With a Security Inter
est), of title 18, and the provisions of 18 U.S.C. 1011 and 18 U.S.C. 
1014 are covered in section 1343 (Making a False Statement) of title 
18. 

12 U.S.C. 1457(c) (section 308(c) of the Federal Home Loan 
Mortgage Corporation Act) provides that the term "bank examiner" 
as used 111 18 U.S.C. 655 shall include any examiner who is an officer 
or employee of the F.ederal Home Loan Mortgage Corporation. Sec
tion 301 of the bill repeals section 1457 (c) as 18 U.S.C. 655 (Theft by 
a Bank Examiner) is covered by section 1731 (Theft) of title 18 with 
jurisdiction over examiners of the Federal Home Loan Mortgage 
Corporation provided in subsection (c) (3) and (c) (10) of section 1731. 
The Federal Home Loan Mortgage Corporation is a member under 
12 U.S.C. 1452(a) of each Federal home loan bank and is, therefore, a 
"national credit institution" within the meaning of that term set forth 
in section 111 (General Definitions) of title 18. 

12 U.S.C. 1457(d) (section 308(d) of the Federal Home Loan 
Mortgage Corporation Act) provides that the term "bank" as used 
in subsection (f) of 18 U.S.C. 2113 (Bank Robbery and Incidental 
Crimes) shall include the Fedellal Home Loan Mortgage Corporation 
and any building which it uses. Section 301 of the bill repeals section 
1457(d) as the provisions of 18 U.S.C. 2113 are covered in sections 
1721 (Robbery), 1722 (Extortion), 1723 (Blackmail), 1712 (Criminal 
Entry), 1731 (Theft), 1732 (Trafficking in Stolen Propert.y), 1733 
(Receiving Stolen Property), and 1823 (Using a Weapon in the Course 
of a Crime) of title 18, and subchapter A (Homicide Offenses) and 
B (Assault Offenses) of chapter 16 of title 18. The Federal Home Loan 
Mortgage Corporation for purposes of these provisions is both a fed
eral government a~ency and a national credit institution as those terms 
are defined in sectlOn 111 (General Definitions) of title 18. 

12 U.S.C. 1730a(j) (3) (section 408(j) (3) of the National Hous
ing Act) states that an officer, agent or employee of a savings and loan 
holding company who makes false entries in a report or statement of 
such company is subject to the same penalties as are applicable to any 
officer, agent, or employee of 'an institution whose accounts are insured 
by the Federal Savings and Loan Insurance Corporation for false 
entries in reports or statements o.f such institution under 18 U.S.C. 
1006 (Federal Credit Entries, Reports: and Transactions). Section 
301 of the bill repeals section 1730a(j) (3) as the offense of making a 
false statement in those records is covered in section 1343 (a) (2) (Mak
ing a False Statement), of title 18, with jurisdiction under subsec
tion (c) (3). 

12 U.S.C. 1784(c) (section 204(c) of the Act of October 19, 1970) 
provides for the issuance of court orders and related judicial proceed
ings to enforce subpoenas of the National Credit Union Administra
tion Board. Section 301 of the bill repeals the last sentence of section 
1784 (c), which prohibits failure to appear or testify on the grounds 
of the privilege against self-incrimination but grants immunity from 
prosecution to anyone compelled to testify after having claimed the 
privilege. This provision is deleted because it is covered in subchapter 
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B (Compulsion of Testimony After a Claim of Self-Incrimination) of 
chapter 31 of title 18. 

12 U.S.C. 1818(n) (section 8(n) of the Federal Deposit Insurance 
Act) sets out powers and procedures available for examinations, in
vestigations or other matters involving the Federal Deposit Insurance 
Act. Section 301 of the bill repeals the last sentence of section 1818 (n) , 
which provides penalties fol' willful failure to attend or testify or t{j 
answer a lawful inquiry or produce documents in obedience to sul1-
poena, because these offenses are covered in sections 1332 (Failing to 
Appear as a Witness) and 1333 (Refusing to Testify or to Produce 
Information) of title 18. 

12 U.S.O.184'7(a) (section8(a) ofthe Bank Holding Company Act 
of 1956) provides penalties for violations of provisions of the Bank 
Holding Oompany Act of 1956. Section 301 of the bill repeals the last 
sentence of section 184'7 (a), which prescribes the same penalties for 
false entries in reports or statements by officers, agents, or employees 
of a bank holding company as are applicable to officers, agents, or em
ployees of member banks for false entries that violate 18 U.S.C. 1005 
(Bank Entries, Repor~, and Transactions). The offense is covered in 
section 1343 (Making a False Statement) of title 18. 

13 U.S.O. 211(1) provides penalties for anyone who receives or 
secures to himself any compensation as a consideration for the ap
pointment of any person as an officer or employee of Bureau of the 
Oensus. Section 301 of the bill repeals section 211 (1) as it is covered 
in subchapter F (Official Corruption and Intimidation) of chapter 13 
of title 18, especially section 1355 (Trading in Public Office). 

13 U.S.C. 213 provides penalties for willful and knowing false 
swearing under oath and willful and knowing false statements made 
by officers or employees of the Bureau of the Census. Section 301 of 
the bill repeals section 213 as it is covered in sections 1341 (Perjury), 
1342 (False Swearing), and 1343 (Making a False Statement) of 
title 18. 

15 U.S.O. 50 (section 10 of the Federal Trade Commission Act)' 
provides penalties for violations of the provisions of the Federal Trade 
Oommission Act. The first paragraph of the section, relating- to neglect 
Dr refusal to attend and testify, or to answer a lawful inquiry or pro
duce documentary evidence. in obedience to a sul1poena or lawful re
quirement of the Federal Trade Oommission, is repealed by section 
301 of the bill as covered in sections 1322 (Failing to Appear as a Wit
ness) and 1333 (Reusing to Testify or to Produce Information) o£ 
title 18. An additional amendment to 15 U.S.C. 50 appears in section 
393 of the bill. 

15 U.s.C. 65 (section!) of the Webb-Pomerence Act) relates to the 
Federal Trade Commission's regulation of export trade corporations. 
The last sentence of the first paragraph of section 65, relating to the 
payment of prosecution expenses out of the budget of the courts of the 
Unitecl States. is repealed by section 301 as being-obsolete. 

15 U.S.C. 77t (b) (section 20 (b) of the Securities Act of 1933) pro
vides for injunctions and the prosecntion of violations of the provi
sions of the Srcurities Act of 1933. The Jast. sentep..ce of section 77t(b), 
which authorizes that a criminal proceeding' be broug-ht either in the 
district from which the prospectus or security complained of was 
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transmitted or in that district in which it was received, is repealed by 
section 301 of the bill as covered in chapter 33 (Jurisdiction and 
Venue) of title 18, especially section 3311 (Venue for an Offense Com
mitted in More than One District) . 

15 U.S.C. 78u(c) (section 21(c) of the Securities Exchange Act of 
1934) relates to judicial enforcem~nt of the investigative power of the 
Securities and Exchange Commission. The last sentence of the section, 
relating to neglect or refusal to attend and testify or to answer a lawful 
inquiry in obedience to a subpoena of the Securities and Exchange 
Commission, is repealed by section 301 of the bill as covered in sections 
1332 (Failing to Appear as a Witness) and 1333 (Refusing to Testify 
or Produce Information) of title 18. 

15 U.S.C. 78aa (section 27 of the Securities Exchange Act of 1934) 
relates to jurisdiction of offenses and suits under the Securities Ex
change Act of 1934. The second sentence of section 78aar which au
thorizes that a criminal proceeding be brought in the district in which 
the violation occurred, is repealed by section 301 of the bill as covered 
in chapter 33 (Jurisdiction and Venue) of title 18. See section 396 (b) 
of the bill for an additional amendment to 15 U.S.C. 78aa. 

15 U.S.C. 78jjj(c) (section 14(c) of the Securities Investor Protec
tion Act of 1970) describes several offenses involving fraud or em
bezzlement. Section 301 repeals the section as covered in various provi
sions of title 18. Subsection (c) (1) (A), which prohibits the use, in 
contemplation of or in connection with a liquidation proceeding or 
direct payment procedure, of any scheme or artifice to defraud, is 
repealed as covered in sections 1734 (Executing a Fraudulent Scheme) 
and 1737 (Bankruptcy Fraud) of title 18. Subsection (c) (1) (B), 
which prohibits engaging in any act, practice, or course of business, 
in contemplation of a liquidation proceeding or direct payment pro
cedure, that operates as a fraud or deceit on any person, is repealed 
as covered in section 1735 (Bankruptcy Fraud) of title 18. Subsec
tion (c) (1) (C), which describes specific fraudulent acts in contempla
tion of a liquidation proceeding or direct payment procedure that are 
prohibited is repealed as covered in various subsections of section 
1735 (Bankruptcy Fraud) : clause (i), relating to concealing or trans
ferring assets, is covered in section 1735 (a) (1) and (a) (3); clause 
(ii), relating to blse statements and accounts, is covered in section 
1735 (a) (5); clause (iii), relating to false claims against the estate 
of debtor, is covered in section 1735 (-a) (5) and also in section 1343 
(Making a False Statement); clause (iv), prohibiting receipt of a 
material amount of property, is covered in section 1735 (a) (2); clause 
(v), relating to receipt of compensation for acting or forebearing to 
act, is covered in section 1735(a) (6); clause (vi), relating to conceal
ing, destroying, mutilating, or otherwise falsifying a document affect
ing or relating to the property or financial affairs of a debtor, is cov
ered in section 1735 (a) (5) ; clause (vii), relating to withholding from 
a person entitled to it a document affecting or relating to the property 
or otherwise defraud or attempt to defraud the Corporation or a 
Section 78jjj (b) (2), which makes it an offense to steal moneys, securi
ties, or other assets of the Securities Investor Protection Corporation, 
or otherwise defraud or attempt to defraud the Corporation 01' a 
trustee, is repealed as covered by sections 1001 (Criminal Attempt), 
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1301 (Obstructing a Government Function by Fraud), 1731 (Theft) 
(with jurisdiction under subsection (c) (29), and 1734 (Executing 
a Fraudulent Scheme) of title lS. 

15 U.S.C. 79r(d) (section lS(d) of the Public Utility H' ':!ing 
Company Act of 1935) authorizes judicial aid to compel testimony 
before the Securities and Exchange Commission on matters affecting 
possible violations of the Public Utility Holding Company Act. The 
last sentence of section 791' ( d), relating to penalties for neglect or 
refusal to appear and testify or to answer a lawful inquiry or produce 
records in obedience to a subpoena of the Securities and Exchange 
Commission, is repealed by section 301 of the bill as covered in sec
tions 1332 (Failing to Appear as a Witness) and 1333 (Refusing to 
Testify or to Produce Information) of title lS. 

15 U.S.C. 79y (section 22 ( c) of the Public Utility Holding Com
pany Act of 1935) describes fedeml jurisdiction over offenses and 
suits brought under the Public Utility Holding Company Act. The 
second sentence of section 79y, which authorizes that a crIminal pro
ceeding be brought in the district in which the violation occurrea, 
is repealed by section 301 of the bill as covered in Rule lS (Place of 
Prosecution and Trial) of the Federal Rules of Criminal Procedure. 
See also subchapter B (Venue) of chapter 33 of title lS. See section 
397 (a) of the bill for another amendment to 15 U.S.C. 79y. 

15 U.S.C. SOa-36 (sE'ction 37 of the Investment Company Act of 
1940) prohibits the embezzlement or otherwise unlawful conversion 
of property or assets of a registered investment company. The section 
is repealed by section 301 of the bill as covered in section 1731 (Theft) 
of title lS, under the jurisdictional base provided in subsection (c) 
(lS) of section 173l. 

15 U.S.C. SOa-41(c) (section 42c of the Investment Company Act 
of 1940) authorizes judicial aid to compel testimony before the Se
curities and Exchange Commission on matters affecting possible vio
lations of the Investment Company Act.. The llast sentence of the section, 
relating to penalties for failure or refusal to attend and to answer a 
lawful inquiry or produce records, is repealed by section 301 of the 
bill as covered by sections 1332 (Failing to Appear as a Witness) and 
1333 (Refusing to Testify or to Produce Information) of title lS. 

15 U.S.C. SOa-43 (section 44 of the Investment Company Act of 
1940) describes federal jurisdiction over offenses and suits brought 
under the Investment Company Act of 1940. The second and thIrd 
sentences of the section, relating to the appropriate district in which to 
initiate criminal proceE'\1in£[s und where process may be served, are 
repealed by section 301 of tlie bill 'as covered in chapter 33 ( Jurisdiction 
and Venue) of title 18. See section 398 (a) of the bill for an additional 
amendment to 15 U.S.C. SOa-43. 

15 U.S.C. 80b-9(c) (RPction 209(c) of the Investment Advisors 
Act of 1940) authorizes judicial aid to compel testimony before the 
Securities and ExC'hange CommiRsion on matters affecting possible vi
ol'ations of the Investment Advisors Act. The last sentence of section 
SOb-9 ( c), relating to penalties for failure to testify or to answer a 
lawful inquiry or produce records in obedience to a subpoena of the 
Securities and Exchange Commission is repealed by section 301 of 
the bill as covered in sections 1332 (Failing to Appear as a Witness) 
and 1333 (Refusing to Testify or to Produce Information) of title lS. 
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15 U.S.C. 80b-14 (section 214 of the Investment Advisors Act of 
1940) authorizes federal jurisdiction over offenses and suits arising 
under the Investment Advisors Act. The second sentence of the sec
tion, which states that a criminal proceeding may be brought in the 
district in which the violation occurred, is repealed by section 301 
of the bill as covered in Rule IS (Place of Prosecution and Trial) of 
the Federal Rules of Criminal Procedure. See also subchapter V 
(Venue) of chapter 33 of title IS. See section 399 (b) of the bill for 
an additional amendment to 15 U.S.C. 80b-14. 

15 U.S.C. 29S(a) (section 5(a) of the Act of June 13, 1960) pre
scribes venue requirements for criminal proceedings under and the 
penalties for violations of sections 294 to 300 of title 15, which relate 
to falsely stamped. or marked gold or silver and goods manufactured 
therefrom. The last sentence of section 298 (a) , relating to venue where 
the offense is begun in one jurisdiction and completed in another, is 
repealed by sectIOn 301 of the bill as covered in section 3311 (Venue 
for an Offense Committed in More Than One District) of title 18. 

15 U.S.C. 645 (a) (section 16 (a) of of the Small Business Act) pro
vides penalties for anyone who makes a false statement knowing it to be 
false or willfully overvalues a security for the purpose of obtaining a 
loan, receiving acceptance of security for Ill. loan, influencing the ac
tions of the Small Business Administration, or obtaining anything of 
value under the Small Business Act. Section 301 of ilie !bill repeals 
section 645 ('a) as covered in section 1343 (Making a False Statement) 
of title 18. Depending upon the fMts in ,the case, an offense might also 
be a violation of section 1301 (Obstructing a Government FuncHon by 
Fraud) or 1734 (Executing a Fraudulent Scheme) of title IS. 

15 U.S.C. 645 (b) (1) (section 16(b) (1) of the Small Business Act) 
prov1des penalties for anyone connected with the Small Business Ad
ministration wbo embezzles or willfully misapplies money or anything 
of value held by the Small Business Administration. Section 301 of the 
bill repeals section 645 (b) (1) as covered in section 1731 (Theft) of 
title 18, with jurisdiction under subsection (c) (2) and (c) (3). 

15 U.S.C. 645 (:b) (2) (section 16(b) (2) of the Small Business Act) 
provides penalties for anyone connected wibh the Small Business Ad
ministration who with intent to defraud or to deceive an officer, auditor, 
or examiner of the Small Business Administration, makes a false state
ment, or without authorization issues or lassigns a note, debenture, bond, 
or other obligation, or draft, bill of exchange, mortgage, judgment, or 
decree thereof. Section 301 of the bill repeals section 645 (b) (2) as 
covered in sections 1301 (Obstructing a Government Function by 
Fraud), 1343 (Making a False Statement), and 1744 (Criminal Is
suance of a Written Instrument) of title 18. 

15 U.S.C. 645 (Ib) (3) (section 16 (b) (3) of the Small Business Act) 
provides penalties for anyone connected with the Small Business Ad
minist1 .. tion who with intent to defraud part:i.cipates in or receives a 
benefit from a transaction, loan, commission, contract, or other act of 
the Small Business Administration. Section 301 of ilie hill repeals 
section 645 (b) (3) las covered in sections 1301 (Obstructing a Govern
ment Function by Fraud), and 1356 (Speculating on Official Action 
or Information) of titl!? 18. 

15 U.S.C. 645 (c) (section 16 (c) of the Small Business Act) provides 
penalties for anyon.e who with intent to defraud conceals, removes, 
disposes of, or converts to his own or another's use any property mort-
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gaged, pledged to, or held by the Small Business Administration. Sec
tion 301 of the bill repeals section 645 ( c) as covered in sections 1301 
(Obstructing ID. Government Function by Fraud), 1731 (Theft), or 
1736 (Interfering with a Security Interest) of title 18. 

All but subsection (b) (4) of 15 U.S.O. 645 is repealed by section 
301 of the bill as shown above. Subsection (b) (4) is amended by 
section 400 of the hill. 

15 U.S.O. 714m(a) (section 15 (a) of the Oommodity Oredit Oorpora
tion Oharter Act) provides penalties for anyone "wiho makes a false 
statement or willfully overvalues a security in order to influence the 
actions of or receive 'any benefit from the Oommodity Oredit Oorpora
tion. Section 301 of the bill repeals section 714m( a) as covered in sec
tion 1343 (Making a False Statement) of title 18. Depending uIJon bhe 
facts of the case, the offense may also be a violation of section 1301 
(Obstructing a Government Fnnction by Fraud) or 1734 (Executing 
a Fraudulent Sc;heme) of title 18. 

15 U.S.O. 714m (b) (section 15 (b) of the Oommodity Credit Oorpo
rfltion Oharter Act) provides penal tieR for anyone connected with the 
C:ommodity Ored:lit Oorporation who (i) embezzles or otherwise will
fnl1:v misapplies anything of value held by the Corporation; or (ii) 
with intentto defraud anyone or to deceive an officer, auditor, or exam
iner of the Oorporation, makes a false statement to, or issues an order, 
obl~gation, or instrument of the Oorporation; or (iii) wirth intent to 
defraud the Oorporation, receives benefits through any action of the 
Corporation. Section 301 of the bill repeals section 714m (b) as the 
embezzlement provision is covered in sections 1731 (Theft) and 1736 
(Interfering With a Security Interest) of title 18, the false statement 
and issuance provis.ion in sections 1343 (Making a False Statement), 
and 1744 (Oriminal Issuance of a lV"ritten Instrument) of title 18, and 
the fraudulent receipt of benefit provision in sections 1301 (Obstruct
ing a Government Function by Fraud) and 1356 (Speculating on Offi
eial Action or Information) of title 18. 

15 U.S.C. 714m (c) (section 15 (c) of the Commodity Credit Corpo
ration Oharter Act) provides penalties for willful theft of property 
held by, or mortgaged or pledged to, the Commodity Credi,t Oorpora
tion, or of any property mortgaged or pledged as security for an evi
dence of indebtedness warranted by the Oorporation. Section 301 of 
the bill repeals sect.ion 714m (c) as covered in section 1731 (Theft), and 
1736 (Interfering 'With a Security Interest) of title 18. 

15 U.S.O. 714m(d) (section 15(d) of the Oommodity Oredit Oorpo
ration Charter Act) provides penalties for anyone who conspires with 
anotl;.e;r to aCCOml?lish any of th~ acts made unl~wful by the ~receding 
prOV1SlOns of sectlOn 714m. Sec-bon :301 of the bIll repeals sec,tlOn 714m 
( d) as rovered ,in seotion ] 002 (Criminal Conspiracv) of title 18. 

15 U.S:C. 715i ( c) (section 10 ( c) of the Act of February 2. 1935) 
describrs'fecleral inrisdirtion over offenses and suits arising' nnder the 
('onnally Hot Oil Act. The second sentencp of section 715i (c). statinO' 
that any criminal proceeding may be bronght in,t.he distmot where th~ 
II Ueged ~Tio]ation oC('.l1l'red. is repealed. by sertion 321 of t.he bill as 
rovered III Rule 18 (Place of ProsecutIon and Trial) of the Federal 
Rules of Criminal Procpdllre. Sre also subchapter 13 (VPllue) of chap
ter 33 of htle 18. Ree section 402 of the bill for an add,itional amend
m('nt to 15 U.S.C. 7151 ( c). 
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15 U.S.C.11'Tm(d) (section H(d) of the Nrutural G!lS Act) author
izes judicial aid to compel testimony before t.he F~deral Power Com
mission on matters affecting possible violations of the N aiural Gas Act. 
The last sentence of section 117m (d), relating to penalties for failure 
or refusal ,to attend and testify ')1' to answer any lawful inquiry and 
produce records, in obedience 'b the subpoena of the Commission, is 
repealed by section 301 of the bill as coyered in sections 1332 (Failing 
to Appear as a \Vitness) and 1333 (Refusing to Test.i:fy or to Produce 
Information) oHitle 18. 

15 U.S.C. 71 'Tu (section 22 of the Natural Gas Act) describes federal 
jurisdiction over offenses and suits arising under the N a,tmal Gas Act. 
The second sentence of section 717u, stating that a criminal proceeding 
may be brought in the ditstrict where the alleged violation occurred, is 
repealed by section 301 of the bill as covered in Rule 18 (Place of Prose
cution and Trial) of the Federal Rules of Criminal Procedure. See 
section 40R of the bi1l for an acldi;tional amendment to Hi TT.R.0. '717u. 

1.5 U.S.C. 1172 (section 2 of the Act of January 2, 1951) relates to 
the unlawful transportation of gambling devices and to the effect 'of 
the gambling device laws on the authority of the Federal Trade Com
mission. The first paragraph of the section, relating to thp llnl-awful 
transportation of gambling devices, is repealed by section 301 of the 
bill as covered in section 1841 (Engaging in a Gambling Business) of 
title 18. 

15 U.S.C. 1281 (section 1 of the Act of September 13, 1961) provides 
penalties for the willful destruction or injury of property moving in 
interstate or foreign commerce in tille possession of a common or con
tract carrier. Section 301 of the bill repeals the section aR covered in 
subchapter A (Arson and Other Property DeS~'1'llction Offenses) of 
chapter 17 of title 18, under the jurisdictional base provided in section 
1701 ( c)( 4) oftitle 18. 

15 U.S.C. 1282 (section 2 of the Act of September 13, 1961) bars 
prosecution of offenses for destruction of property mavin/)' in ('om
merce for which a State judgment of conviction or acquittal has been 
obtained. Section 301 of the bill repeals the section because the Ruhiect 
matter is covered in section 205 (Exercise of Concurrent Federal 
Jurisdiction) of title 18. 

15 U.S.C. 1693n (b) (section 916 (b) of the Electronic Fund Trans
fer Act) makes it an offense, in the first paragraph, to knowingly, 
in a transaction affecting interstate or forei.gn commerce, use or at
tempt or conspire to use a counterfeit. forged, lo<.:t. stolpn, or fraudn
Iently obtained dr-bit instrument to obtain anything of value which, 
in a one-year period has a value a~~egating ffi1.000 or more. 'I'he 
second paragraph makes it an offense with unlawful or frallcln1fmt 
intent, to transport or attempt to transport in intE'l1'Rtatp or f01'eil!Il 
commercp, It counterfeit, forg:ed, lost, stolen: or fraucllllentlv ob
t.ained debit instrument, knowing' that it is cOlmterieit, forged-, lost, 
sf,olen, or fraudulentlv obtainpcl. Thp thi]'cl narngranh mokpR it I'm 
offense with unl!lwful or fraudulent int.ent to use an instrumentality 
of interstate or foreig'n commerce, to sell or trnnRport a ('onntprfeit, 
forg:ed, lost, stolE'ln. 0]' fraudlllpntlv obtni,nrd dpbit instT'11mcnt know
ing it to be counterfeit, forged. lORt. st.ole,n, or fraudulently obtained. 
Paragraph (4) of subsection (b) makes it an offense to kn.owingly 
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receive, conceal, use, or transport anythin~ of value (other than 
tickets for interstate or foreign transportatIOn) which (A) within 
a one-year period has a value aggregating $1,000 or more, (B) has 
moved in, or is part of, or which constitutes interstate or foreign 
commerce, and (C) has been obtained with a counterfeit, forged, lost, 
stolen, or fraudulently obtained debit instrument. Paragraph (5) 
makes it an offense to knowingly receive, conceal, use, sell, or trans
port in interstate or foreign commerce one or more tickets for int.er
state or foreign transportation which (A) within a one-year period 
have a value aggregating $500 or more, and (B) have been obtained 
with one or more counterfeit, forged, lost, stolen, or fraudulently ob
tained debit instruments. Paragraph (6) makes it an offense, in a 
transaction affecting interstate or foreign commerce to furnish any
thing of value, which within a one-year period has a value aggregat
ing $1,000 or more, through the use of a counterfeit, forged, lost, 
stolen, or fraudulently obtained debit instrument, knowing' that it 
is counterfeit, forged; lost, stolen, or fraudulently obtained: Section 
301 repeals section 1693n(b) as covered in title 18. Paragraph (1) is 
repealed as covered in sections 1731 (Theft), with jurisdiction 
under subsection (c) (33) (B) 1001 (CriIninal Attempt)" and 1002 
(Criminal Conspiracy) of title 18. Subsection (c) (33) (B) will be 
amended on the floor to cover the obtaining of property with a stolen 
debit instrument. In addition, subchapter E (Counterfeiting, For
gery, and Related Offenses) will be appropriately amended to cover 
more clearly the counterfeiting or f~rgery of a debit instrument. 
ParagTllph (2) is l'Ppealecl as covered 111 spctions 1731 ('1'h<>.ft), 17~2 
(Trafficking in Stolen Property), 1741 (Counterfeiting), 1742 
(Forgery), 1001 (Criminal Attempt), and 1002 (Criminal Con
spiracy) of title 18. Para,!!raph (3) is repealed as covered in sections 
17~1 (Theft) and 1732 (Trafficking in Rtolpn ProppJ'ty). Parn!!J'lLph 
(4) is repealed as covered in sections 1731 (Theft), 1732 (Trafficking 
in Stolen Property), and 1733 (Receiving Stolen Property) of title 
18. Paragraphs (5) and (6) are repealed as coverpd in sections 1731, 
1732, and 1733 of title 18. Sp,ction 1693n (b) of title 15 is also covered 
generally in section 1734 (Executing 11 Fraudulent Scheme) of title 
18. 

15 U.S.C.1825(a) (2) (0) (section 6(a) (2) (C) ofrthe Horse Protec
tion Act of 1970) provides penalties for anyone who forcibly assaults 
or interferes with anyone while engaged in or on account of the per
formance of official dutips under the Horse Protection Act. Addi
tional penalties are provided for the use of dangerous or deadly weap
ons in the commission of su~h acts and if any snch person is killed. 
Section 301 of the bill repeals the spction as its forcible interference 
provisions are covered in sections 1302 (Ohstructing a Government 
Function by Physical Intprference). 1357 (Tnmpering vVith a Public 
ServantL and 1358 (Retaliatin,!! Against a Public Servant) of title 
18, and in subchapter B (Assault Offenses) of chapter 16 of title 18. 
The dangerous weapons pro viRion is covprpd in sect.ion 1823 CUsing a 
Wpapon in the Course of It Crime) of title 18. and the homicide pro
vision in subchapter A (Homicidp Offensps) of chapter 16 of title 18. 
See section 408 of the bill for additional amendments to 15 U.S.C. 
1825. 
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16 U.S.C. 1a-3 (section 6 of the Act of August 8, 1970) authorizes 
relinquishmen~ by the Secretary of the Interior t<? a ~tat~ o~' p?~es
sion of the Umted States of part of the federal legIslatIve ]ul'lschctIon 
over National Park System lands or interests therein. Section 301 of 
the bill repeals the section to conform to 5 U.S.C. 306, as enacted by 
section 321 of the bill, which creates uniform procedures for relin
quishment of jurisdiction. 

16 U.S.C.la-6(a) (section 10(b) of the Act of August 18,1970) re
lates to the law enforcement powers of designated personnel within 
the National Park System. Section 301 of the Bill repeals section 
1a-6(a) as covered in sections 3022 (Department of the Interior) of 
title 18. See section 411 of the bill for an amendment to 16 U.S.C. 
1a-6 (b) (1). 

16 U.S.C. 413 (section 1 of the Act of March 3, 1897) provides pen
alties for the willful destruction, mutilation, or removal of any struc
ture or vegetation on a national military park. Section 301 of the bill 
repeals the section as covered in subchapter A (Arson and Othel-. 
Property Destruction Offenses) of chapter 17 of title 18. The struc
tures and vegetation referred to in 16 U.S.C. 413 are covered by the 
definition of "property" in section 111 of tit.le 18. 

In 16 U.S.C. 718e(b) (section 5(b) of the Act of March 16, 1934) 
prohibits the alteration, mutilation, imitation, or counterfeiting of a 
migratory-bird hunting and conservation stamp, or the manufacture, 
use, sale, or possession of any counterfeit, die, plate, or engraving 
thereof. Section 301 of the bill repeals section 718e (b) as covered in 
sections 1741 (Counterfeiting), 1742 (Forgery), and 1745 (Traffick
ing in a Counterfeiting Implement) of title 18. 

16 U.S.C. 825f(c) (section 307(c) of the Federal Power Act) au
thorizes judicial aid to compel testimonv before the F('deral Power 
Oommission on matters affecting possible violations of the Federal 
Power Act. The last sentence of section 825f (c) , r(llating to penalties 
for willful failure or refusal to attend and testify or to answer a 
lawful inquiry or prodl1ce records in obecli('nc(l to a subpoena of the' 
Commission. is repealed by section 301 of the Bill as cov(ll'(ld in sec
tions 1332 (Failing to Appear as a \Vitness) and 1333 (Refusing to 
Testify or to Prodnre Information) of title 18. 

H) F.S.C. 825p (section 317 of the F(ldcral Power Act) r(l.lates to 
Federal judsrliction over offenses and snits n.rising nnd(ll' t.he Federal 
Power Act. The second sentence of s(let.ion 825p. which st.at(lS that c.rim
inal proceedings shall be brought in ,the dif'itrict. wherein the alleged 
violation occurred, is repealed as covered in Rule 18 (PlaN' of Pros(lcu
tion and Trial) of the Fcd(lral Rules of Oriminal Procedme. See also 
~mh('.hapter B (Venne) of el1!Lpter 33 of titlr. 18. R(le section 429 oN,he 
hill for nn addiHonal amendment to] fl U.S.C. 825p. 

16 U.S.O. 831t (section 21 of the Tennessee Vallev Anthorl,ty Ac,t 
of J933) (1) authorizes the 'application of all general penal statutes 
relating to embezzlem(lnt or otlwr mic::hnnclling of property to property 
prut.rusted to t.he Tennessee Valley Anlthority; (2) provid(ls rennIties 
Tor Iflny person who, with intent to defraud the Tennessee Valley Au
thority or to deceive a .director, officer, or employee of the Authority 
or an officer or employee of the United States. m!\.kcPo a false (lntry in a 
book of the Tennessee Valley Authorit.y or makes a false report or 
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statement for the Authority; and (3), provides penalties for any per
son who receives compensation or enters into any conspiracy or !agree
ment wHh intent to defraud, or unlawfully defeat the purposes of, ,the 
Tennessee Valley Authority. Section 301 of the bill repeals section 83lt 
as its general embezzlement provision is covered in section 1731 
(Theft) of title 18, its false statement provision is covered in section 
1343 (Making a False Statement) of title 18; and its unlawful com
pensation and conspiracy or collusion provision is covered in sections 
1301 (Obstructing a Government Function by Fraud), and 1002 
(Criminal Conspiracy) of title 18, and in subchapter F (Official 
Corruption and Intimidation) of chapter 13, and chapter 4 (Com
plidty) of title 18. 

16 U.S.C. 1338('a) (section 8(a) of t.he Aot of December 17, 1971) 
provides penal,ties for various activities involving a wild free-roaming 
horse or burro, such iUS killing, harassing, unauthorized removal from 
public lands, and sale. The last sentence of section 1338 (a), relating 
to the jurisdiction of magistrrutes over the offenses in the scotion, is re
pealed' by section 301 of the bill as covered in section 3302 (J urisdic
tion of United States Magistrates over Offenses) of t1tle 18. 

17 U.S.C. 506(e) provides penalties for anyone who knowingly 
makes a fialse representwtion of 'a material fact in an application for 
copyright registration or in a written statement connected with ,the 
application. This seotion is repealed by section 301 of the bill as cov
ered in sectJion 1343 (Making a False Statement) of title 18. See sec
tion 442 for an amendment to 17 U.S.C. 506 Ca) . 

17 U.S.C. 507 (a) limits the commencement of criminal proceedings 
maintained under title 17 (Copyrights) to those commenced within 
three years after the cause of action arOE e. This section is repealed by 
section 301 of the bill as covered in section 511' (Time Limitations) of 
title 18. 

19 U.S.C. 1341 (section 341 of the Tariff Act of 1930) makes it an 
offense for anyone to prevent or attempt to prevent, by force, in
timidation, threat, or in any other manner, a member or employee 
of the Tariff Commission from exercising the function of the 
Commission or to induce or attempt to induce by like means a 
member or employee to take an action or make a decision with respect 
to a matter within the authority of the Commission. Section 301 of 
the bill repeals the section as its attempt provisions are covered in 
section 1001 (Criminal Attempt) of title 18; the interference and in
ducement provisions in sections 1301 (Obstructing a Government 
Function bv Frall(l) and 1302 (Obstrncting a Government Fnnction 
by Physical Interference) of title 18, in subchapter F (Official Cor
ruption and Intimidation) of chapter 13 of title 18, and in subchapter 
B (Assrmlt Offenses) of chapter 16 of title 18. 

19 U.S.C.1436 (section 436 of the Tariff Act of 1930) makes it an of
fense for the master of a vessel to fail to file a report or falsely report 
on matters pertaining to the vessel and its contents as required by the 
Tariff Act upon entry at any port of the United States. Additional 
penalties are provided where the vessel is carrying nonimportable 
goods. The second paragraph of the section, relating to the submis
sion of false documentation on making entry of a vessel, is repealed 
by section 301 of the bill as covered in section 1343 (Making a False 
Statement) of title 18. . 
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19 U.S.C. 1455 (section 455 of the Tariff Act of 1930) relates to 
the boarding and inspection of vessels by customs officers. The last 
sentence of the section, providing penalties for interference with such 
officers in the performance of their duties is repealed by section 301 
of the bill as covered in sections 1302 (Obstructing a Government 
Function by Physical Interference), 1357 (Tampering With a Public 
Servant) of title 18, and subchapter B (Assault Offenses) of chapter 
16 of title 18. 

19 U.S.C. 1465 (section 465 of the Tariff Act of 1930) relates to 
reporting supplies and merchandise acquired in any contiguous foreign 
country. The last sentence of the section, which provides penalties for 
the failure to make such reports, is repealed by section 301 of the bill 
as covered in section 1411 (Smuggling) of title 18. 

19 U.S.C. 1581(c) (section 581(c) of the Tariff Act of 1930) makes 
it an offense for the master of any vessel being examined by any cus
toms officer to present false documentation to such officer. Section 301 
of the bill repeals section 1581 (c) as covered in section 1343 (Making 
a False Statement) of title 18. 

19 U.S.C. 1708(b) (section 8(b) of the Anti-Smuggling Act) 
makes it an offense for anyone, with intent to defraud the revenue of 
the United States to procure, or aid or assist in procuring, liquor 
destined to the United States which does not hav.e a certificate of 
importation. Section 301 of the bill repeals section 1708 (b) as its aid 
or assistance provision is covered in chapter 4 (Complicity) of title 18, 
especially section 401 (Liability of an Accomplice), and as the offense 
provision is covered in sections 1301 (Obstructing a Government Func
tion by Fraud) and 1411 (Smuggling) of title 18. 

19 U.S.C. 1919 (section 319 of the Trade Expansion Act of 1962) 
makes it an offense for anyone to make a false statement of a material 
fact, to knowingly fail to disclose a material fact, or to willfully over
value a security, in order to influence action of the Secretary of Com
merce ['egarding tariff adjustments or to obtain anything of value. 
Section 301 of the bill repeals the section as covered in sections 1301 
(Obstructing a Government Function by Fraud), 1343 (Making a 
False Statement) and 1734 (Executing a Fraudulent Scheme) oftltle 
18. 

19 U.S.C. 2316 (section 244 of the Trade Act of 1974) makes it an of
fense for anyone to make a false statement of a material fact, or know
ingly fail to disclose a material fact, in order to obtain or increase a 
payment for workers ,harmed by import competition. Section 301 of 
the bill repeals the secmon as covered in sections 1301 (Obstructing a 
Government Function by Fraud), 1343 (Making a False Statement), 
and 1734 (Executing a Fraudulent Scheme) of title 18. 

19 U.S.C. 2349 (section 259 of the Trade Act of 1974) makes ita'll 
offense for anyone to make a false statement of a material fact, or 
knowingly fail to disclose a material fact, or willfully overvalue a 
security, in order to influence a determination or obtain anything" of 
value for firms harmed by import competition. Section 301 of the bill 
repeals the section as covered in sections 1301 (Obstructing a Gov
ernment Function by Fraud), 1343 (Making a False Statement), and 
1734 (Executing It Fraudulent Scheme) of title 18. 

20 U.S.C. 581(f) (8) (section 1001(f) (3) of the National Defense 
Education Act of 1958) provides that criminal false statement provi-
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sions are applicable with respect to the loyalty oath and statement con
cerning the applicant's criminal record that are .required of anyone 
who is to receive funds under the National Defense Education Act. 
Section 301 of the ,})ill repeals section 581 (f) (3) as covered in sub
ohapter E (Perjury, False Statements, and Related Offenses) of 
chapter 13 of title 18. 

20 U.S.O. 1087-4(a) (section 440 (a) of the Higher Education Act 
of 1965) makes it an offense to knowingly and willfully embezzle or 
obtain throu~h fraud, false statement or forgery funds or property 
provided or msured under the low-interest insured student loan pro
gram. Section 301 of the bill repeals section 1087-4(a) as covered in 
sections 1301 (Obstrucbing a GO~Ternment Function by Fl'I1ud) , 1343 
(Making a False Statement), 1731 (Theft), under the jurisdictional 
base in seotion 1731 (c) (3), 1742 (Forgery), 1743 (Crimmal Endorse
ment of a Written Instrument), and 1744 (Criminal Issuance of a 
Written Instrument) of title 18. 

20 U.S.C. 1087-4 (b) and (c) (sections 440 (b) and (c) of the 
Higher Education Act of 1965) makes it an offense for anyone to 
knowingly and willfully make a false statement or conceal material 
information for the purpose of qualifying an educational institution to 
participate in the student loan program, in subsection (b), and in sub
section (c), with regard to the assignment of student loans. Section 
301 of the bill repeals sections 1087-4 (b) and (c) as covered in sec
tion1343 (Making a False Statement) of title 18. 

20 U.S.C. 1087-4(e) (section 44(e) of the Higher Education Act 
of 1965) makes it an offense for anyone to destroy or conceal, with 
intent to defraud, any loan application or other record relating to 
loans made or insured under the low-interest insured student loan pro
gram. Section 301of the bill repeals section 1087-4(e) as covered in 
seotions 1301 (Obstructing a Government Function by Fraud), 1344 
(Tampering With a Government Record), and 1703 (Property De
struction) of title 18. 

21 U.S.C. 17 (section 2 of the Act of July 1, 1902) provides cri:.inal 
penalties for violations of 21 U.S.C. 16 (false labeling' of dairy or food 
products). The second sentence of the section, authorizing prosecution 
for such violations in the district wherein it was committed, is repealed 
by section 301 of the bill as covered in Rule 18 (Place of Prosecution 
and Trial) of the Federal Rules of Criminal Procedure. See also sub
chapter B (Venue) of chapter 33 of title 18. 

21 U.S.C. 201 to 215 (the Act of March 3, 1915, 38 Stat. 817) are 
repealed by section 301 of the bill as obsolete. Section 212 provides 
that it is the "duty of the consular and judicial officers of the United 
Btates in Ohina to enforce the provisions of this Act," which regulate 
the practic.e of pharmacy and sale of poisons in the consular districts 
in Ohina. However, the United States relinquiShed its extraterritorial 
rights in China by treaty in 1943 (57 Stat. 167), thereby abolishing 
the United Stat.es Oonrt for Ohina, and the statutory authority for 
consular courts was repealed by the Oongress in 1956 (Joint 'Res., 
August 1, 1956, ch. 807,70 Stat. 7(4). 

21 U.S.C. ~61 (c) (section 12 (c) of the P.oultry Products Inspection 
A?t) .makes It a~ offense for anyone to forCIbly assault, resist, or other
WIse mt.erfer~ WIth ~ person eugaged iu or on account of the perform
ance of offiCIal dutIes under the Poultry Products Inspection Act. 
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Additional penalties are provided if, in the commission of such an 
act, a deadly or dangerous weapon is used, and, if the person assaulted 
or resisted is killed, punishment Shall be as provided in the homicide 
sections of title 18. Section 301 of the bill repeals section 461 ( c) as the 
forcible interfel"ence provisions are covered in sections 1302 (Obstruct
ing a Government Function by Physical Interference), 1357 (Tamper
ing With a Public Servant), 1358 (Retaliating Against a Public Serv
ant) of title 18, and in subchapter B (Assault Offenses) of chapter 16 
of title 18; the dangerous weapons provision is covered in section 1823 
(Usinl5 a Weapon in the Course of a Crime) of title 18; and, the 
homiClde provision is covered in subchapter A (Homicid'e Offenses) 
of chapter 16 of title 18. See section 465 (b) of the bill for other rumend
ments to 21 U.S.C. 461. 

21 U.S.C. 622 (section 22 of the Federal Meat Inspection Act) 
makes it an offense for anyone to give or pay a~ything of value to !1n 
officer or employee of the United States authorIzed to perform dutIes 
under the Meat Inspection Act with intent to influence an official act 
of such a person. Section 622 also makes it an offense for the officer 
or employee to aceept anything of value given to influence his official 
action, or, if given by any person or fil1n engaged in commerce, given 
for any purpose whatsoever. Section 301 of the bill repeals section 622 
as covered in subchapter F (Official Corruption and Intimidation) of 
chapter 13 of title 18. 

21 U.S.C. 675 (section 406 of the Federal Meat Inspection Act) 
makes it an offense for anyone to forcibly assault, resist, intimidate, 
or otherwise interfere with a person engaged in or on account of the 
performance of his official duties under the Federal Meat Inspection 
Act. Additional penalties are provided if, in the commission of such 
an act, a deadly or dangerous weapon is used; and, if the victim is 
killed, punishment shall be as provided in the homicide sections of 
title 18. Section 301 of the bill repeals section 675 as the forcible inter
ference provisions are covered in sections 1302 (Obstructing a Govern
ment Function by Physical Interference), 1357 (Tampering With a 
Public Servant), and 1358 (Retaliating Against a Pl!blic Servant) of 
title 18, and in subchapter B (Assault Offenses) of chapter 16 of title 
18; the dangerous weapons provision is covered in section 1823 (Using 
a Weapon in the Course of a Crime) of title 18; and the homicide pro
vision is covered in subchapter A (Homicide Offenses) of chapter 16 
of title 18. 

21 U.S.C. 841 (section 401 of the Controlled Substances Act) pro
hibits in subsection (a) the unauthorized manufacture, distribution, 
dispensing, 01' possession with intent to manufacture, distribute, 01' 

dispense, a controlled or counterfeit substance. Subsection (b) 
provides penalties for violations of subsection (a) . Subsection 
( c) relates to special parole terms for offenders under this sec
tion. Section 301 of the bill repeals subsections (a), (b), and (c) as 
subsections (a) and (b) are covered in sections 1811 (Trafficking in an 
Opiate), 1812 (Trafficking in Drugs), and 1813 (Possessing' Drugs) 
of title 18. The provisions of section 1813 that grade the offense ac
cording to the amount of the drug possessed replace the language in 
current law that requires, for felony treatment of possession of a con
trolled substance, that it be proved that the possession is with intent 
to manufacture, distribute, or dispense the substance. Subsection (c) 
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is repealed as obsolete because the Code abolishes parole. See section 
467 (c) for an amendment to 21 U.S.C. 841 (d). 

21 U.S.C. 842 (c) (2) (B) (section 402 (c) (2) (B) of the Controlled 
Substances Act) authorizes the imposition of enhanced penalties for 
violators of section 842, relating to the dispensing and manufacturing 
of controlled substances by registered manufacturers, distributors, 
and dispensers of controlled substances (an offense under section 
1841 (a) (2) (Violating a Drug Regulation) of title 18) who have had 
one or more prior convictions for drug offenses. Section 301 of the 
bill repeals section 842(c) (2) (B) in conformity with the general pro
visions of Part III (Sentences) of title 18. The sentencing guidelines 
can provide a higher penalty within the statutory maximum for a 
repeat offender than for a first offender. (See chapter 58 of title 28, 
United States Code, as enacted by section 125 of the bill.) See section 
467 (d) of the bill for another amendment to 21 U.S.C. 842 ( c) (2). 

21 U.S.C. 843 (b) (section 403 (b) of the Controlled Substances Act) 
prohibits the lmowing or intentional use of a "communication facility" 
in causing or facilitating the commission of an act constituting a felony 
under the Controlled Substances Act. Section 301 of the bill repeals 
section 843 (b) as unnecessary, given the jurisdictional provisions of 
the Code (chapter 2 of title 18), particularly section 201 (b) (2). See 
section 467 (e) of the bill for an amendment to 21 U.S.C. 8'43 (c). 

21 U.S.C. 844 (section 404 of the Controlled Substances Act) makes 
it an offense to lmowingly or int.entionally possess a controlled sub
stance except purRuant to a valid prescription, and authorizes, for 
anyone charged with a first offense, the use 6f probation without enter
ing a judgment of guilty, and, for anyone who was under the age of 
twenty-one at the time of the offense~ expungement of records for a 
first offense after fulfilling the requirements of the special probation 
provisions. Section 301 of the bill repeals section 844 as the possession 
provision is covered in section 1813 (Possessing Drugs) of title 18, and 
the special probation and expungement provisions are covered in sec
tion 3807 (Special Probation and Expungement Procedure for Drug 
PossesRors) of title 18. 

21 U.S.C. 845 (Rection 405 of the Controlled Substances Act) pro
vides additional penalties for the distrihutibn of !tny controlled sub
stance if the person to whom they are distributed is under the age of 
twenty-one and the offender is at least eighteen. Section 301 of the bill 
repeals section 845 aR covered in the grading provisions in sections 
1811 (b) (1) (B) (Trafficking in an Opiate) and 1812(b) (Trafficking 
in Drngs) of title 18. 

21 U.S.C. 846 (section 406 of the Controlled Substances Act) makes 
it an offense for anyone to attempt to conspire to commit an offense 
defined in the Controlled Substances Act. Section 301 of the bill re
pealR the section as the attempt provision is covered in section 1001 
(Criminal Attempt) of title 18, and as the conspiracy provision is 
eovered in section 1002 (Criminal Conspiracy) of title 18. 

21 U.S.C. 847 (section 407 of the Controlled Substances Act) states 
that any criminal penalty imposed £01' a violation of the Controlled 
Substances Act shall be in addition to. and not in lien of, any civil or 
administrative penalty. Section 301 of the bill repeals the section as 
unnecessary. 
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21 U.S.O. 848 (section 408 of the Oontrolled Substances Act) makes 
it an offense, under subsection (a) (1) , to engage in a continuing crimi
nal enterprise, with higher penalties provided for a second 01' subse
quent offense under the section than for a first offense. Subsection 
(a) (2) provides that a defendant convicted under subsection (a) (1) 
shall forfeit to the United States his profits from the enterprise and 
any interest in, or right of any kind affording a source of influence 
over, the enterprise. Subsection (b) states that a person is engaged in a 
continuing criminal enterprise within the terms of the section if he 
violates a felony provision in the Oontrolled Substances Act (21 
U.S.C. 801 et seq.) 01' the Controlled Substances Import and Export 
Act (21 U.S.O. 951 et. soq.), and the violation is part of a continuing 
series of violations of those Acts that are undertaken by the defendant, 
acting in a management capacity, with five or more other persons, and 
from which the defendant obtains substantial income or resources. 
Subsection (c) prohibits placing a defendant convicted under sub
section (a) on probation or parole. Subsection (d) grants the federal 
district courts jurisdiction to enter restraining orders and take other 
necessary actions in connection with property subject to forfeiture 
under subsection (a) (2). Section 301 of the bill repeals section 848 as 
covered in title 18 as follows: The offense defined in section 848 (a) (1) 
is covered in section 1801 (Operating a Racketeering Syndicate) of 
title 18. Forfeiture of the profits and interests obtained in the enter
prise is covered in section 2004 (Order of Criminal Forfeiture) of title 
18, which expands the description of property reachable through for
feiture from the description in 21 U.S.O. 848(a) (2). In addition, sec
tions 1802 (Racketeering) and 1803 OVashing Racketeering Pro
ceeds) of title 18 cover offenses relating to obtaining interests in enter
prises, in addition to the racketeering syndicate itself, through racket
eering activity or through investing the proceeds from racketeering 
enterprise. The int.erests in these enterprises are also reachable under 
section 2004: of title 18. The definition of "continuing criminal enter
prise" in 21 U.S.O. 848 (b) is replaced by the definition of "racketeer
ing syndicate" in section 1807 (g) (Definitions for subchapter A) of 
title 18. The new definition has the advantage over current law of 
reaching racketeering syndicates engaged in a continuing pattern 
of organized crime but not necessarily always engaged in violating the 
same statute. Subsection (c), prohibiting probation, is replaced by sec
tion 1811 (b) (Trafficking in an Opiate) of title 18. In addition, section 
994:(g) of title 28, United State;; Code, as enacted by section 125 of the 
bill, requires that the sentencing guidelines "specify a sentence to a 
substantial term of imprisonment" for specified categories of offenders 
which would clearly include anyone who would have been fOIDld guilty 
of engaging in a continuing criminal enterprise uncleI' 21 U.S.O. 846 
(a). The provisions against parole are deleted as obsolete because or 
the determinate sentencing provisions in the Code. Subsection (d) or 
21 U.S.O. 848, relating to protective orders issued in connection with 
property subject to forfeiture, is replaced by section 2004(b) of title 18. 

21 U.S.O. 849 (section 409 of the Oontrolled Substances Act) au
thorizes enhanced penalties and specific sentencing procedures for 
dangerous special drug offenders. Section 849 ( e) defines a speciaJ drug 
offender as one who has previously been convicted of two or more 
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felonies involving controlled substances, or the instant controlled 
substances felony is part of a pattern of dealing in controlled sub
stances which constituted a substantial source of the offender's in
come and in which the manifested special skill or expertise, or 
the felony was, or was part of, a conspiracy with three or more 
persons engaged in a pattern of dealing in controlled substances 
and in which the defendant was a leader or gave or received a 
bribe or used force. Subsection (b) provides for inspection of the 
presentence report and for a sentencing hearing. Subsection (h) of 
section 849 provides for appellate review of the sentence at the 
instigation of the defendant or the government. Section 301 of the 
bill repeals 21 U.S.C. 849 as covered in a variety of offense and sen
tencing provisions in title 18. First, section 1811(b) (1) (B) (Traf
fickin~ in an Opiate) of title 18 provides enhanced grading for a 
second or subsequent conviction for opiate trafficking. Second, as 
discussed in connection with the repeal of 21 U.S.C. 848, subchapter 
A (Organized Crime Offenses) of chapter 18 of title 18 provides 
substantial penalties for the leaders of groups of criminals engaged 
on an ongolllg basis in drug trafficking and ouher criminal actiVIty. 
A drug trafficker who used bribery to facilitate his criminal activity 
would be chargeable with an offense under section 1351 (Bribery), 
with jurisdiction provided in section 1351 (c) (5). A drug trafficker 
who used force against a law enforcement officer in connection with 
the offense would be chargeable under section 1357 (Tampering With 
a Public Servant) or 1358 (Retaliating Against a Public Servant) 
and, depending upon the facts in the particular case, might be charge
able with an offense under subchapter A (Homicide Offenses) or B 
(Assault Offenses) of chapter 16 of title 18. In addition, while the 
Code does not use dangerous special drug offender sentencing, or anY 
other special sentencing provisions applica;ble to only one category 
of offender, it creates in Part II a comprehensive sentencing guidelines 
system by which, for example, the worst drug offenders convicted 
of drug trafficking felonies would receive substantial terms of im
prisonment near the maximum permitted for the offense for which 
they were convicted. See, e.g., 28 U.S.C. 994(g), as enacted by section 
125 of the bill. Finally, the provisions in 21 U.S.C. 849 for -a sentencing 
hearing and examination of the presentence report are replaced by 
Rule 32 of the Federa.l Rules of Criminal Procedure a'S amended Iby 
section 111 (s) of the bill. 

21 U.S.C. 850 (section 410 of the Controlled Substances Act) relates 
to information to be considered by a court for the purpose of imposing 
an appropriate sentence for violations of the Controlled Substances 
Act. S('ction 301 of the bill repeals the section as covered in sections 
2002 (Presentence Reports) and 2003 (Imposition of a Sentence) of 
title 18, and in Rule 32 (Sentence and .Tudgment) of the Federal Rules 
of Criminal Procedures, as amended by section 111 (s) of the bill. 

21 U.S.C. 851 (section 411 of the Controlled Substances Act) relates 
to proceedings to establish prior convictions for the purpose of en
hanced sentencing. Section 301 of the bill repeals the section as un
necessary because procedures to be followed in improving sentencing 
are described hl s('ction 2003 (Imposition of a Sentence) of title 18 
and in Rule 32 (Sentence and .Judgment) of the Federal Rules of 
Oriminal Procedure, as amended by section 111 (s) of the bill. 
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21 U.S.C. 878 (section 508 of the Controlled Substances Act) de
secribes the law enforcement powers of designated personnel of the 
Bureau of Narcotics and Dangerous Drugs. Section 301 of the bill 
repeals the section as covered in section 3012 (Drug Enforcement 
Administration) of title 18. 

21 US.C. 884 (Section 514 of the Controlled Substances Act) re
lates to the compulsion of testimony and granting of immunity from 
prosecution after a witness has refused to testify on the basis of the 
privilege against self-incrimination. Section 301 of the bill repeals 
the section as covered in subchapter B (Compulsion of Testimony 
after a Claim of Self-Incrimination) of chapter 31 of title 18. 

21 U.S.C. 955 (section 1005 of the Controlled Substances Import 
and Export Act) prohibits bringing on board, or possessing on board, a 
vessel, aircraft, or vehicle arriving in or departing from the United 
States or the customs territory of the United States, a controlled sub
stance in Schedule I or II or a narcotic drug in Schedule III or IV, 
unless it is part of the cargo listed in the manifest or part of the 
official supplies of the vessel, vehicle, or aircraft. Section 301 of the 
bill repeals the section as covered in sections 1811(a) (3) (Trafficking 
in an Opiate), 1812 (a) (3) (Trafficking in Drugs) and 1813 (Possess
ing Drugs) of title 18. 

21 U.S.C. 959 (section 1009 of the Controlled Substances Import 
and Export Act) prohibits the manufacture or distribution of a con
trolled substance in Schedule I or II intending or knowing that it will 
be unlawfully imported into the United States. Section 301 of the 
bill repeals the section as covered in sections 1811 (a) (4) (Trafficking 
in an Opiate) and 1812(a) (4) (Trafficking in Drugs) of title 18. 
Section 204 ( d) (Extraterritorial Jurisdiction of the United States) 
of title 18 provides extraterritorial jurisdiction for the offense. 

21 US.C. 960 (b) (section 1010 (b) of the Controlled Substances 
Import and Export Act) provides penalties for importing or export
ing a controlled substance in specified circumstances, possessing a 
controlled substance in Schedule I or II or a narcotic drug in Sched
ule III or IV on board a vessel, aircraft, or vehicle arriving in or 
departing from the United States, or manufacturing or distributing 
a controlled substance in Schedule I or II for purposes of unlawful 
importation into the United States. Section 301 of the bill repeals 
section 960(b) as covered in section 1811 (Trafficking in an Opiate) 
and 1812 (Trafficking in Drugs) of title 18. See section 468 (a) of the 
bill for amendments to 21 US.C. 960. 

21 US.C. 960(c) (section 1010(c) of the Controlled Substances 
Import and Export Act) relates to the revocation of a special parole 
term imposed on offenders under the Controlled Substances Import 
and Export Act. Section 301 of the bill repeals section 960 (c) because 
the Code utilizes a determinate sentencing system. See, however, the 
provisions of section 23031(c) (Inclusion of a Sentence or Supervised 
Release After Imprisonment) of title 18. 

21 US.C. 962 (section 1012 of the Controlled Substances Import and 
Export Act) authorizes enhanced sentencing for second or subsequent 
offenses under the Controlled Substances Import and Export Act. 
Section 301 of the bill repeals the section as covered in part in the 
grading provision of subsection (b) (1) (C) of section 1811 (Traffick
mg in an Opiate) of title 18. The Code generally leaves the considera-
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Hon of the effect that a defendant's criminal record should have on 
the sentence to sentencing gu.idelines promulgated pursuant to 28 
U.S.C. 994, as enacted by section 125 of the bill, and to the judge's 
sentencing decision pursuant to seotion 2003 (Imposition of a Sen
tence) of title 18. See also subchapter A (Organized Crime Offenses) 
of chapter 18 of title 18. . 

21 U.S.C. 1041(0) (section 12(c) of the Egg Products InSJ?ection 
Act) makes it an offense for anyone to forcibly assault, reSIst, in
timidate, or otherwise interfere with any perSOll engaged in or on 
account of his performance of official duties under the Egg Products 
Inspection Act. Additional penalties are provided if, in tlie commis
sion of such an act, a deadly or dangerous weapon is used, and, if the 
victim is killed, a punishment shall be as provided in the homicide 
sections of title 18. Section 301 of the bill repeals section 1041 (c) as the 
forcible interference provisions are covered in sections 1302 (Obstruct
ing a Government Function by Physical Interference), 1357 (Tamper
ing With a Public Servant), 1358 (Retaliating Against a Public 
Servant) of title 18 and in subchapter B (Assault Offenses) of chapter 
16 of title 18; the dangerous weapons provision is covered in 
section 1823 (Using a Weapon in the Course of a Crime) of title 18; 
and, the homicide provision is covered in subchapter A (Homicide 
Offenses) of chapter 16 of title 18. See section 469 for additional 
amendments to 21 U.S.C. 1041. 

22 U.S.C. 141 through 183 (sectian 1693, 4083 through 4091, 4097 
through 4122, and 4125 through 4130 of the Revised Statutes, and the 
Acts of March 23, 1874, March 2', 1901, March 2, 1909, and March 4, 
1915) relate to consular courts in China, Morocco, Egypt, Turkey, and 
certain other countries. These sections are repealed by section 301 of 
the bill as obsolete. 

22 U.S.C. 615 (section 5 of the Foreign Agents Registration Act of 
1938) relates to required recordkeeping by foreign agents. The last 
sentence of the section, prohibiting the concealment, falsification, 
obliteration, mutilation, or destruction of the required records, or at
tempting or causing one of those acts, is repealed by section 301 of 
the bill as covered in sections 1001 (Criminal Attempt), 1126 (a) (2) 
(Failing to Register as, or Acting as, a Foreign Agent), 1343 (Making 
a False Statement), and 1344 (Tampering With a Government Rec
ord) of title 18. and chapter 4 (Complicity) of title 18. 

22 U.S.C. 618 (e) (section 8 (e) of the Foreign Agents Registration 
Act of 1938) makes the failure to register, as required by the Act, a 
continuing offense for as long as the faHure exists, notwithstanding 
any statute of limitations to the contrary. Section 301 of the bill re
peals section 618 (e) as covered in section 511 (d) (2) (B) (Time Limi
tations) of title 18. See section 474 of the bill for additional amend
ments to 22 U.S.C. 618. 

22 US.C. 1198 (section 1734 of the Revised Statutes) makes it an 
offense for a consular officer to willfullv neglect to render true accounts 
or to neglect to pav over money dne the United States or a citizen of 
the United States. Section 301 of the bill repea']s the section as covered 
in sections 1343 (Making a False Statement) and 1731 (Theft) of 
title 18. 

22 U.S.C. 1200 (section 1737 of the Revised Statutes) makes it an 
~ffense for a consular officer to falsely and knowingly certify that 
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property belonging to foreigners belongs to citizens of the United 
States. Section 301 of the bill repeals the section as covered in section 
1343 (Making a :False Seatement) of title 18. 

25 U.S.C. 232 (the Act of July 2, 1948) gives the State of New 
Yor}r jurisdicti<?n ove~ o~enses committed by or against Indians on 
IndIan reservatIOns wIthm the state to the same extent that it has 
jurisdiction over offenses committed elsewhere.in the State. Section 
301 of the biE repeals the section because it is reenacted as section 
161(h) (Jurisdiction Over Offenses Committed in the Indian Coun
try) of the bill as part of a consolidation of all Indian criminal juris
diction provisions in a section to be codified to title 25. 

25 U.S.C. 450d (section 6 of the Indian Self-Determination and 
Education Assistance Act) makes it an offense for anyone connected 
with the recipient of a grant, subgrant, contract, or subcontract pur
suant to the Act to embezzle, willfully misapply, or obtain by fraud, 
property that is the subject of such a grant, subgrant, contract, or sub
contract. Section 301 of the bill repeals the section as covered in sec
tions 1301 (Obstructing a Government Function by Fraud), 1731 
(Theft), and 1734 (Executing a Fraudulent Scheme) of title 18. 

26 U.S.C. 5557(a) (section 5557(a) of the Internal Revenue Code 
of 1954) describes the authority of the Secretary of the 'l'reasury to 
investigate violations concerning certain liquor violations and issue 
search warrants, and the authority of the United States Attorney to 
prosecute the violations. The last sentence of section 5557 (a) , making 
18 U.S.C. 3041 (Power of Courts and Magistrates), which describes 
the role of the courts with respect to arrestees, applicable to the section, 
is repealed by section 301 of the bill as covered in sections 3303 (J uris
diction to Order Arrests for Offenses) and 3501 (Release Authority 
Generally) of title 18, and in the Federal Rules of Criminall 
Procedure. 

26 U.S.C. 5603(a) (4) and 5603 (b) (4:) (sections 5603 (a) (4) and 
5603(b) (4) of the Internal Revenue Code of 1954) prohibit hinder
ing or obstructing an internal revenue officer, with or without an in
tent to defraud the United States, from inspecting a document re
quired to be kept under chapter 51 (Distilled Spirits, Wine, and Beer), 
except subchapters F 'and G, of title 26. Section 301 of the bill repeals 
sections 5603 (a) (4) and (b) (4) as .covered in sections 1301 (Obstruct
ing a Government Function by Fraud), 1302 (Obstructing a Govern
ment Function by Physical Interference), 1357 (Tampering With a 
Public Servant) of title 18, and dha:r.ter 16 (Offenses Involving the 
Person) of title 18. See section 491 (i) for other amendments to 26 
U.S.C. 5603. 

26 U.S.C. 5685 (section 5685 of the Internal Revenue Code of 1954:) 
makes it an offense to possess, when violating a liquor law, a device for 
emitting fumes or smoke, an explosive, or a firearm, and which may 
be used to hinder pursuit or capture for violation of such law. The 
section also provides for forfeiture of the device, explosive, or fire
·arm. Section 301 of the bill repeals the section as covered in sections 
1823 (Using 'a Weapon in the Course of a Crime ) and 4001 (Civil For
feiture of Property) of title 18. 

26 U.S.C. 6533 (3) (section 6533(3) of the Internal Revenue Code of 
1954) contains a cross-reference to 18 U.S.C. 3281, relating to the war-
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time suspension of the running of certain statutes of limitation. Sec
tion 301 of bhe bill repeals section 6533(3) because ,the provisions of 
18 U.S.O. 3287 have been omitted from title 18. 

26 U.S.O. 7201 (section 7201 of the Internal Revenue Oode of 1954) 
makes it an offense to willfully attempt to evade or defe'atany tax im
posed by the Act or the payment thereof. Section 301 of the bill repeals 
the section as covered in section 1401 (Tax Evasion) of ,title 18. 

26 U.S.O. 7202 (section 7202 of the Internal Revenue Oode of 1954) 
makes it an offense for a person required tOo collect, account for, and 
pay over a tax willfully to fail to do so. Section 301 of the bill repeals 
the section ·as covered. in sections 1401 ( a) (3) (Tax Evasion) and 
1402(a) (2) (Disregarding a Tax Obligation) of title 18. 

26 U.S.O. 7204 (section 7204 of the Internal Revenue Code of 1954) 
makes it an offense for an employer willfully to fail to 'provide an em
ployee with a tax withholding statement, as required by 26 U.S.C. 
6051, or willfully to provide a false or fraudulent statement. Section 
301 of the bill repeals section 7204 'as covered in section 1402 (a) (3) 
(Disregarding a 'fax Obligation) of title 18. 

26 D.S.O. 7206 (section 7206 of the Internal Revenue Oode of 1954) 
makes it an offense (1) to willfully make and subscribe under penal
ties of perjury a false tax declaration; (2) willfully to aid or assist 
in preparing a tax statement that is fraudulent or is false as to any; 
material matter, whether or not the fraud or falsity is with the 
knowledge or consent of the person required to file the statement; 
(3) to simulate or fraudulently execute a bond, permit, or other 

document required by provisions of the internal revenue laws; (4) in 
connection with a tax compromise (26 U.S.O. 7122) or closing agree
ment (26 U.S.O. 7121), to remove or conceal goods or property with 
intent to evade tax assessment or collection; and (5) to conceal prop
erty 01' withhold, falsify, 01' destroy records. Section 301 of the bill 
repeals section 7206 as ib3 provisions are covered in chapter 4- (Oom
plicity) of title 18, section 1301 (Obstructing a Government Func
tion by Fraud) of title 18, subchapter E (Perjury, False Statements, 
and Related Offenses) of chapter 13 of title 18, and sections 1401 
(Tax Evasion) and 1402 (Disregarding a Tax Obligation) of title 
18. 

26 U.S.O. 7208 (section 7208 of thee Internal Revenue Oode of 
1954) makes it an offense (1) to counterfeit or forge a tax stamp or 
coupon, or to sell, lend, 01' possess a counterfeited or forged tax stamp 
or coupon; (2) to fraudulently mutilate or remove a tax stamp or 
coupon, from an article on which tax is imposed; (3) to fraudu
lently use a mutilated,connterfeited, or forged tax sti:imp, or a tax 
stamp removed from an article on which tax has been paid; (4) to 
prepare for reuse, or Imowingly possess or traffic in restored tax 
stamps; 01' (5) to violate 26 U.S.O. 7271, relating to disposal and 
receipt of stampecl packages, with intent to defraud the revenue. 
Section 301 of the bill repeals section 7208 as covered iIi subchapter 
E (Oounterfeiting, Forge:t'y, and Related Offenses) of chapter 17 of 
title 18. 

26 U.S.O. 7209 (section 7209 of the Internal Revenue Oode of 1954) 
makes it an offense to traffic in or pledge a stamp, coupon, ticket, 
book, or other device used fOl' collnetioll 01' payment of taxes. Sec-
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tion 301 of the bill repeals this sootion at the suggestion of the De
partment of the Treasury because of disuse and 'because of the repeal 
of many provisions relating to tax stamps such as those described 
here. 

26 U.S.C. 7214(a) (4), (5), and (6) (sections 7214(a) (4), (5), and 
(6) of the Internal Revenue Code of 1954) prohibit an officer or 
employee of the United States acting in connection with a federal 
revenue law from conspiring or colluding with, acting with intent 
to enable, or making an opportunity for, any other persons to de
fraud the United States. Section 301 of the bill repeals sections 7214 
(a) (4), (5), and (6) as covered in chapter 4 (Complicity) of title 18 
and in sections 1002 (Criminal Conspiracy), 1301 (Obstructing a 
Government Function by Fraud), and subchapter F (Official Cor
ruptionand Intimidation) of chapter 13 of title 18. 

26 U.S.C. 7214(a) (7) (section 7214(a) (7) of the Internal Revenue 
Code of 1954) prohibits an officer or employee of the United States 
acting in connection with a federal revenue law from making or 
signing a fraudulent entry in a book, or making 01' signing a fraudu
lent certificate, return, or statement. Section 301 of the bill repeals 
section 7214(a) (7) as covered in sections 1301 (Obstructing a Gov
ernment Function by Fraud) and 1343 (Making a False Statement) 
of title 18. 

26 U.S.C. 7214(a) (9) (section 7214(a) (9) of the Internal Revenue 
Code of 1954) prohibits an officer or employee of the United States 
acting in connection with a federal revenue law, without authoriza
tion, from demanding, accepting., or attempting to collect, anything of 
value for the compromise, adju~tment, or settlement of a charge or 
complaint for an alleged violation of law. Section 301 of the billre
peals section 7214(a) (9) as covered in sections 1001 (Criminal At
tempt), 1351 (Bribery), and 1352 (Graft) of title 18. See section 
198 (c) of the bill for other amendments to 26 U.S.C. 7214. 

26 U.S.C. 7215 (a) (section 7215 (a) of the Internal Revenue Code of 
1954) provides penalties for violations of 26 U.S.C. 7512(b) (requir
ing separate bank accounts to be kept by persons required to collect and 
account for certain taxes). Section 301 of the bill repeals section 
7215(a) as covered in section 1402 (a) (5) (Disregarding a Tax Obli
gation) oftitle 18. 

26 U.S.C. 9012 (c) (section 9012 ( c) of the Presidential Election 
Campaign Fund Act) makes it an offense to knowingly and willfully 
use payments made under the Act for any purpose other than defray
ing campaign expenses. Section 301 of the bill repeals section 9012 (c) 
as covered in section 1731 (Theft) of title 18, with jurisdiction under 
subsection (c) (30) of section 1731. 

26 U.S.C. 9012(d) (1) (A) (section 9012(d) (1) (A) or the Presi
dential Election Oampaign Fund Act) prohibits any person from 
knowingly and willfully making false statements or tampering with 
or concealing evidence relevant to a certification, examination; or audit 
by the Federal Election Commission. Section 301 of the bill repeals 
section 9012 ( d) (1) (A) as covered in section 1325 (Tampering- With 
Physical Evidence), 1343 (Making a False Statement), and 1344 
(Tampering With a Government Record) of title 18. 

26 U.S.C. 9012 (e) (1) and (2) (sections 9012(e) (1) and (2) of the 
Presidential Election Campaign Fund Act) prohibit and provide pen
alties for anyone who knowingly and willfully gives or accepts a kick-
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back or any illegal payment in connection with campaign expenses. 
Section 301 of the bill repeals sections 9012(e) (1) and (2) as covered 
in section 1751 (Commercial Bribery) of title 18, under the jurisdic
tional base contained in subsection (d) (1) (E) of section 1751. See sec
tion 501 of the bill for an amendment to 26 U.S.C. 9012 (e). 

26 U.S.C. 9042 (a) (section 9042 (a) of the Presidential Primary 
Matching Payment Account Act) makes it unlawful to make, or as all 
officer or member of a political committee knowingly to consent to, 
excess campaign expenses in violation of 26 U.S.C. 9035. Section 301 of 
the bill repeals section 9042(a) as covered in section 1517 (Making an 
Excess Campaign Expenditure) of title 18. 

26 U.S.C. 9042(b) (section 9042(b) of the Presidential Primary 
Matching Payment Account Act) makes it an offense to knowingly 
and willfully W3e payments made under the Act for any purpose other 
than defraying campaign expenses. Section 301 of the bill repeals 
section 9042 (b) as covered in section 1731 (Theft) of title 18, under 
the jurisdictional base provided in subsection (c) (30) of section 1731. 

26 U.S.C. 9042(c) (section 9042(c) of the Presidential Primary 
Matching Payment Account Act) makes it an offense to willfully and 
knowingly make false statements, or tamper with or conceal or refuse 
to furnish evidence relevant to a certification, audit, or examination 
by the Federal Election Commission under the Act. Section 301 of 
the bill repeals section 9042 (c) as covered in sections 1325 (Tampering 
With Physical Evidence), 1333 (Hefusing to Testify or to Produce 
Information), 1343 (Making a False Statement), and 1344 (Tamper
ing With a Government Record) of title 18. 

26 U.S.C. 9042(d) (1) and (2) (sections 9042 (d) (1) and (2) of the 
Presidential Primary Matching Payment Account Act) prohibit and 
provide penalties for anyone who knowingly and willfully gives or 
accepts a kickback or illegal payment in connection with campaign 
expenses of a candidate, or his committee, who receives payments 
under the Act. Section 301 of the bill repeals these provisions as cov
ered in section 1751 (Commercial Bribery) of title 18. 

28 U.S.C. 509 ( 4) maintains the functional independence of the 
Board of Parole within the Department of Justice. Section 301 of the 
bill repeals section 509 ( 4) as parole is abolished by the Code. See 
section 511 of the bill for other amendments to 28 U.S.C. 509. 

28 U.S.C. 1864(b) relates to compelling the appearance of any 
person summolled as a juror. The last sentence, relating to willfull 
misstatements of material facts for the purpose of avoiding or severing 
services as a juror, is repealed by section 301 of the bill as covered in 
section 1343 (Making a False Statement) of title 18. See section 518 
of the bill for another amendment to 28 U.S.C. 1864(b). 

28 U.S.C. 2902 (e) makes it an offense for a narcotic addict to 
escape or attempt to escape while civilly committed, while prosecution 
for an offense is held in abeyance, to institutional custody for exam· 

. in;:tion or treatment, or for anyone to rescue, attempt to rescue, insti· 
gate, aid, or to assist an escape or attempted escape. Section 301 of 
the bill repeals section 2902 (e) as its aid or assistance and instigation 
provisions ~r.e covered in chaJ?ter 4,CComplicity). ot title 18; its at
tempt provlSlons are covered III sectIOn 1001 (Cl'llnmal Attempt) of 
titl~ 18; and the offense provisions are covered in sections 1311 (Hin
dermg Law Enforcement), 1313 (Escape), and 1314 (Providing or 
Possessing Contraband in a Prison) of title, 1H. 
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29 U.S.C. 186(a) (4) S.e~tion 302(a) (4) of. the Labor Mana~e
ment Relations Act) prohIbIts an employer or Its agent from paymg 
or lending, or agreej,ng to payor lend, anything of value to an officer 
or employee of a labor organization engaged in an industry affecting 
commerce with intent to influence him in any of his official duties. 
Section 301 of the bill repeals section 186(a) (4) as covered in section 
1752 (Labor Bribery) of title 18. See sectIOn 531 of the bill for addi
tional amendments to 29 U.S.C. 186. 

29 U.S.O. 439 (b) (section 209 (b) of the Labor Manag~ment Report" 
ing and Disclosure Act. of 19~9) makes it an. offense ~or.anyone 0 make 
a false statement, or fall to dlsclcse a materIal fact, m mformatIOn re
quired by the Act. Section 301 of the bill repeals section 439 (b) as cov
ered in section 1343 (Making a False Statement) of title 18. 

29 U.S.C. 439 ( c) (section 209 ( c) of the Labor Man&gement Report
ing and Disclosure Act of 1959) makes it an offense for anyone will
fully to make a false entry in, or conceal, withhold, or destroy, a rec
ord required to be kept under the Act. Section 301 of the bill repeals 
section 439 ( c) as covered in sections 1343 (Making a False Statement) 
and 1344 (Tampering With a Government Record) of title 18. 

29 U.S.C. 461(d) (section 301(d) of the Labor Management Report
ing and Disclosure Act of 1959) makes it an offense for anyone to 
make a false statement of a material fact, lmowing it to be false, or 
knowingly fail to disclose a material fact, in the annual report required 
of every labor organization by 29 U.S.O. 461 and for anyone to make 
a false entry in or conceal or destroy a document upon which such 
report is based. Section '301 of the bill repeals section 461 ( d) as 
covered in sections 1343 (Making a False Statement) and 1344 (Tam
pering With a Government Record) of title 18. 

29 U.S.O. 501(c} (section 501(c) of the Labor Management Report
ing and Disclosure Act of 1959) makes it an offense for anyone to em
bezzle assets of a labor organization of which he is an officer or em
ployee. Section 301 of the bill repeals section 501 ( c) as covered in sec
tion 1731 (Theft) of title 18, with jurisdiction under subsection (c) 
(16) of section 1731. 

29 U.S.C. 522 (section 602 of the Labor Management Reporting 
and Disclosure Act of 1959) prohibits and provides penalties for pick
eting to obtain anything of value for personal profit, other than a bona 
fide increase in wages or other employee benefits. Section 301 of the bill 
repeals the section as covered in sections 1722 (Extortion) and 1723 
(Blackmail) of title 18. 

29 U.S.C. 528 (section 608 of the Labor Management Reporting and 
Disclosure Act of 1959) relates to the facts necessary to establish crim
inal contempt in connection with a civil action brought under the pro
visions of the Act. Section 301 of the bill repeals the section as covered 
in section 1331 (Criminal Contempt) of title 18. 

29 U.S.C. 629 (section 10 of the Age Discrimination in Employ
ment Act of 1967) makes it an offense for anyone to forcibly resist, 
oppose, impede, intimidate, or interfere with an authorized repre
sentative of the Secretary of Labor while he is engagpd in the perform
ance of duties under the Act. Section 301 of the bill repeals the sec
tion as covered in sections 1302 (Obstructing a Government Function 
by Physical Interference), 1357 (Tampering With n. Public Servant), 
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1358 (RetaHating Against a Public Servant) of title 18, and in sub
chapter B. (Assault Offenses) of chapter 16 of title 18. 

29 U.S.C. 666(g) (section 17(g) of the Occupation~l Safety and 
Health Act of 1970) makes it an offense for anY0!le knowingly .to ~ake 
a false statement in any document filed or reqUIred to be mamtamed 
pursuant to the Act. Section 301 of the bill repeals section 666(g) as 
covered in section 1343 (Making a False Statement) of title 18. . 

30 U.S.C. 689 (a) (section ~ (a) of the Act of qctober 3, 1961) m~kes 
it an offense for anyon~ to 1l1lsrepresent a material fact, kJ?0wm~ It to 
be faIse or fraudulent, m order to procure payments to whICh he 18 not 
entitled under the lea.d and zinc stabilization program. Section 301 of 
the bill repeals section 689 (a) as covered in section 1301 (Obstructing 
a Government Function by Fraud) , 1343 (Making a False Statement) 
and 1734 (Exeeuting a Fraudulent Scheme) of title 18. See section 541 
of the bill for additional amendments to 30 U.S.C. 689. 

30 U.S.C. 820(f) (section 110(f) of the Federal Mine Safety and 
Health Act of 19?'7) makes it an offense for~nyone know~gly to make 
a false statement m a docun:i~nt filed or reqUIred to be mamtamed pur
suant to the Act. Section 301 of the bill repeals sect.ions 820 (f) as 
covered in section 1343 (Making a False Statement) of title 18. See 
section 542(a) of the bill for an additional amendment to 30 U.S.C. 
820. 

30 U.S.C. 941 (section 431 of the Federal Mine Safety and Health 
Act of 1977) makes it an offense for anyone willfully to make a false 
or misleading statement in order to receive a benefit or payment under 
the Black Lung Benefits Act. Section 301 of the bill repeals the section 
as covered in sections 1301 (Obstructing a Government Function by 
Fraud)"1343 (Making a False Statement), and 1734 (Executing a 
Fraudulent Scheme) of title 18. 

30 U.S.C.1232(d) (section402(d) of the Surface Mining and Recla
mation Ad of 1977) makes it an offense for anyone, on behalf of 
a coal mine operator, to make a false statement, or knowingly fail to 
make any statement, required by 30 U.S.C. 1232, concerning the amount 
of coal produced, the method of removal of coal, and the type of coal. 
Section 301 of the bill repeals section 1232 ( d) as covered in section 
1343 (Making a False Statement) of title 18. 

30 U.S.C.1268 (g) (section 518 (g) of the Surface Mining and Recla
mation Act of 1977) makes it an offense for anyone knowingly to make 
a false statement, or knowingly fail to make a statement, in a docu
ment filed or required to be maintained pursuant to a program or order 
under the Act. Section 301 of ,the bill repeals section 1268(g) as cov
ered in section 1343 (Mruking a False Statement) of title 18. See section 
543 of the bill for an additional amendment to 30 U.S.C. 1268. 

30 U.S.C. 1294 (section 704 of the Surface Mining and Reclama
tion Act of 1977) makes it an offense for anyone, except as permitted 
by law, to knowingly resist, prevent, impede, or interfere with the 
Secretary or an authorized agent in the performance of duties pur
suant to the Act. Section 301 of the bill repeals the section as covered 
in sections 1302 (Obstructing a Government Function by Physical 
Interference), 1357 (Tampering With a Public Servant), and 1358 
(Retaliating Against a Public Servant) of title i8, and in subchap
ter B (Assault Offenses) of ch!l.pter 16 of title 18. 
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31 U.S.C. 233 (section 3492 of the Revised Statutes) relates to the 
duty of United States Attorneys to pursue diligently any violations 
of 31 U.S.C. 231, relating to the liability of persons making false 
claims upon or against the government of the United States. The 
seGond sentence of the section, authorizing arrest and bail and limit
ing the amount of bail to be required in such cases, is repealed by . 
section 301 of the bill as covered in subchapter A (Release Pending 
Judicial Proceedings) of chapter 35 of title 18. 

31 U.S.C. 1060 (section 211 of the Currency and Foreign Transac
tions Reporting Act) relates to granting immunity from prosecution 
where a witness is compelled to testify after refusing to do so on the 
basis of the privilege against self-incrimination. Section 301 of the 
bill repeals the section as covered in SUbchapter B (Compulsion of 
Testimony After a Claim of Self-Incrimination) of chapter 31 of 
title 18. 

33 U.S.C. 364 (section 13 of the Act of June 20, 1874) relates to 
the remission and recovery of penalties imposed for failure to comply 
with requirements that ship officers and owners report accidents to 
the Coast Guard. The last sentence of the section is repealed by section 
301 because it authorizes collection of penalties pursuant to 33 U.S.C. 
396, which is repealed by section 301 of the bill. 

33 U.S.C. 391 to 396 (sections 4300 to 4305 of the Revised Statutes) 
relate to summary trials for certain offenses against navigation laws. 
Section 301 of the bill repeals those sections as outmoded. Their J?1'O
visions are variously covered in title 18, the Federal Rules of Crimmal 
Procedure, and chapter 163 (Fines, Penalties and Forfeitures) of title 
28, United States Code. 

33 U.S.C. 447 (the fifth paragraph of section 3 of the Act of June 
29, 1888) prohibits anyone from bribing an inspector or other em
ployee of the office of a supervisor of a harbor, with intent to influence 
such official to permit or overlook a violation of provisions against 
dumping garbage, waste, and dredgings. Section 301 of the bill repeals 
the section as covered in subchapter F (Official Corruption and In. 
timidation) of chapter 13 of title 18. 

33 U.S.C. 506 (section 4 of the Act of August 21,1935) authorizes 
the Secretary of Transportation to conduct hearings to determine the 
reasonableness of certain bridge tolls. The last sentence of the section, 
providing penalties for neglect or refusal to attend and testify, or to 
answer a lawful inquiry or produce documents, in obedience to a sub
poena, is repealed by section 301 of the bill as covered in sections 1332 
(Failing to Appear as a Witness) and 1333 (Refusing to Testify or 
to Produce Information) of title 18. 

33 U.S.C. 682 (section 22 of the Act of March 1, 1893) makes it 
an offense, in the first sentence, to willfully or maliciously injure, dam
age, or destroy, or attempt to injure, damage, or destroy, a dam or other 
work erected to protect navigable waters from the injuries of hydraulic 
mining, is repealed by section 301 of the bill as covered in sections 1001 
(Criminal Attempt), 1701 (Arson), 1702 (Aggravat~d Property De
struction), and 1703 (Property Destruction) of title 18. 

33 U.S.C. 931 (section 31 of the Longshoremen's and Harbor Work
ers' Oompensation Act) makes it an offense to willfully make a false 
or misleading statement for the purpose of obtaining a benefit or pay-
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ment under the Act. Section 301 of the bill repeals the section as cov
ered in section 1343 (Making a False Statement) of title 18. 

M U.S.C. 938(b) (section 38(b) oHhe Longshoremen's and Harbor 
Workers' Compensation Act) makes it an offense for an employer to 
dispose of, conceal, 01' destroy property belonging to the employee, 
after the employee has been injured within the purvIew of the Act, and 
with intent to avoid the payment of compensation under the Act to 
such employee or his dependents. The section also makes the president, 
secretary, and treasurer jointly and severaHy liable under the section 
with a corporate employer. Section 301 of the bill repeals section 938 
(b) as the offense provision is covered in section 11325 (Tampering 
WIth Physical Evidence) of title 18, and the joint and several liability 
provision is covered in sections 402 (Liability of an Organization for 
Conduct of an Agent) and 4:03 (Liability of an Agent for Conduct of 
an Org!1nization) of title 18. 

33 U.S.C. 990 (section 9 of the Act of May 13, 1954) provides penal
ties for certain offenses affecthlg the Saint Lawrence Seaway Devel
opment Corporation and is repealed by section 301 of the bill to 
conform to the Code. Subsection (a) of section 990, relating to em
bezzlement of public moneys or property of the United States, is re
pealed as covered in section 1731 (Theft) of title 18. Sllbsection (b), 
l'elating eo making, with intent to defraud, false entries in records or 
false statements for the corporation, is repealed as covered in sections 
1301 (Obstructing a Government Function by Fraud), 1343 (Making a 
False Statement), 1731 (Theft), and 1734 (Executing a Fraudulent 
Scheme) of title 18. Finally, subsection (c), making it an offense for 
anyone to receive compensation, or enter into a conspiracy or agree
ment, with intent to defraud or unlawfully defeat the purposes of the 
Corporation, is repealed as covered in chapter 4 (Complicity) of title 
18, in sections 1002 (Criminal Conspiracy) and 1301 (Obstructing a 
Government Function by Fraud) of title 18, and in subchapter F (Offi
cial Corruption and Intimidation) of chapter 13 of title 18. 

33 U.S.C. 1232(b) (2) (section 13(b) (2) of the Ports and Water
ways Safety Act) makes it an offense to use a dangerous weapon or en
gage in conduct that causes injury or fear of imminent bodily injury 
to an officer fl,uthorized to enforce the provisions of the Act. Section 
301 of the bill repeals section 1232(b) (2) as the dangerous weapon 
provision is covered in section 1823 (Usin~ a Weapon in the Course of 
a Crime) of title 18 and the assault provIsions are covered in section 
1357 (Tampering With a Public Servant) and 1358 (Retaliating 
Against a Public Servant) of title 18 and in subchapter B (Assault 
Offenses) of chapter 16 of title 18. See section 566 of the bill for another 
amendment to 33 U.S.C.1232(b). 

33 U.S.C. 1319 (c) (1) (section 309(c) (1) oHhe Federal Water Pol
lution Control Act) provides criminal penalties for anyone who vio
lates the provisions of the Act. The last sentence of section 1319 (c) (1), 
providing enhanced roenalties for subsequent convictions under the sec
tion, is repealed by secti~n 301 of the bill because section 1853 
(Environmental Pollution) of title 18, under subsections (a) (1) and 
(b) (1), makes an offense a Class E felony. See section 567(a) of the 
bill for additional amendments to 33 U.S.C. 1319 (c). 

33 U.S.C. 1344(s) (4) (A) (section 404(s) (4) (A) of the Federal 
Water Pollution Control Act) makes it an offense for anyone willfully 
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or negligently to violate a condition of a permit to discharge dredged 
or fill material. The last sentence of section 1344 (s) (4) (A), pro'viding 
enhanced penalties for subsequent convictions under the section, is re~ 
pealed by section 301 of the bill because section 1853 (Environmental 
Pollution) of title 18, under subsections (a) (1) and (b) (1), makes an 
offense a Class E felony. See section 567' (b) for an additional amend
mentt033 U.S.C.1344(s) (4) (A). 

38 U.S.C. 787 makes it an offense for anyone to make, conspire to 
make, or aid or arrange for the making or presentation of, a false 
statement in or concerning any application or claim for National Serv
ice Life Insurance or other insurance of the United States government 
Section 301 of the bill repeals the section as covered in chapter 4 
(Complicity) of title 18, and in sections 1301 (Obstructing a Govern
ment Function by Fraud), 1343 (Making a False Statement), and 
1734 (Executing a Fraudulent Scheme) of title 18. 

38 U.S.C. 3501 makes it an offense for a fiduciary to misappropriate 
funds paid under any law administered by the Veterans' Administra
tion. Section 301 of the bill repeals the section as covered in section 
1731 (Theft) of title 18, with jurisdiction under subsection (c) (27) 
of section 1731. . 

38 U.S.C. 3502 makes it an offense for a person to fraudulently accept 
payment under any law administered by the Veterans' Administration. 
Section 301 of the bill repeals the section as covered in sections 1301 
(Obstructing a Government Function by Fraud) and 1731 (Theft) of 
title 18. 

38 U.S.C. 5007' authorizes partial relinquishment to a State of legis
lative jurisdiction over any lands or interests in that State controlled 
by the Veterans' Administration in order to establish concurrent juris
diction between the Federal Government and the State concerned. Sec
tion 301 of the bill repeals the section to conform to 5 U.S.C. 306, as 
enacted by section 321 of the bill. 

39 U.S.C. 1008 (b) defines, for purposes of current 18 U.S.C. 17'01, 
17'08, and 2114, as a carrier or person entrusted with the mail any 
person who is employed by the Postal Service or is carrying mail 
under contract with the Postal Service. Section 301 of the bill repeals 
section 1008 (b) as unnecessary given the definition of federal public 
servant in section 111 'Of title 18 and the fact that the sections of title 
18 that replace 18 U.S.C 1701, 17'08, and 2114 (i.e., 1301 (Obstructing 
a Government Function by Fraud), 1302 (Obstructing a Government 
Function by Physical Interference), 17'31 (Theft), and 17'21 (Rob
bery) clearly covel' acts involving mail whether it is being carried by 
an employee, Or by a contractor, of the Postal Service. 

40 U.S.O. 13m (section 8 of the Act of August 18, 1949) provides 
penalties for anyone who vi'Olates provisions for the maintenance and 
protection of the Supreme Court building and grounds. The proviso 
in section 13m, relating to penalties when property damage exceeds 
$100, is repealed "by section 301 of the bill as covered in subchapter 
A (Arson and Other Property Destruction Offenses) 'Of chapter 17 
of title 18. See section 601 of the bill for an additional amendment 
to 40 U.S.C. 13m. 

40 U.S.C. 101 (section 15 of the Act of July 29, 1892) extends the 
laws of the District of Columbia to protect all Federal "buildings and 
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grounds within the District. The second sentence 'Of the section, pro
viding penalties for disorderly conduct on such property and for the 
destruction of such property, is repealed by section 301 of the bill as 
covered in subchapter A (Arson and Other Property Destruction 
Offenses) of chapter 1'7 of title 18. 

40 U.S.O. 193s (secti'On 6 of the Act of October 24, 1951) provides 
penalties for anyone who violates provisions for the protection of the 
facilities and: property of the Smithsonian Institution. The proviso 
in section 193s, relating to penalties when property damage exceeds 
$100, is repealed by secti'On 301 of the bill as covered in subchapter A 
(Arson and Other Property Destruction Offenses) of chapter 1'7 of 
title 18. 

40 U.S.O. 883 (section 14 of the Pennsylvania Avenue Development 
Oorporation Act of 1972) describes certain offenses affecting. the 
Pennsylvania Avenue Development Oorporation and is repealed by 
section 301 of the bill to c'Onform to the Oode. Subsection (a) of sec
tion 883, relating to embezzlement of moneys or property of the 001'
poration, is repealed as covered in section 1'731 (Theft) of title 18. 
Subsection (b), relating to mak:\ng a false entry in a bo'Ok of the 
Oorporation, or making a false report or statement for the Oorpora
tion, with intent to defraud the Oorporation, or deceive a director, 
'Officer, or employee of the Oorporation or an officer or employee of the 
United States, is repealed as covered in sections 1301 (Obstructing a 
Government Function by Fraud), 1343 (Making a False Statement), 
1'731 (Theft), and 1734 (Executing a Fraudulent Scheme) of title 18. 
Finally, subsection (c), making it an offense for anyone to receive 
compensation, or enter into a conspiracy or agreement, with intent to 
defraud the Oorporation, is repealed as covered in chapter 4 (Oom
plicity) of title 18, in sections 1002 (Oriminal Oonspiracy), 1301 (Ob
structing a Government Flllction by Fraud), and: 1'734 (Executing a 
Fraudulent Scheme) of title 18, and in subchapter F (OfficiaIOorrup
tion and Intimidation) of chapter 13 of title 18. 

41 U.S.O. 54 (section 4 of the Act of March 8, 1946) makes it an 
offense for anyone connected with a prime contractor or a higher tier 
subcontractor to receive, or for anyone to give, by or on behalf of a 
subcontractor, compensation or a gift either as an inducement for 
award of a subcontract or acknowledgement of a previously awarded 
subcontract. Section 301 of the bill repeals the section as covered in 
section 1'751 (Oommercial Bribery) of title 18, with jurisdiction under 
subsection (d) (1) (D) ofsectioni'751. ' 

42 U.S.O. 261 (b) (section 346 (b) of the Public Health Service Act) 
makes it an offense for anyone to escape or attempt to escape after 
beir:g committed to 'a Publ~c Health Service hospital at which drug 
addIcts or other persons WIth drug' abuse' problems are treated. Sec
tion 301 of the bill repeals section 261 (b) as the attempt reference 
is covered in section 1001 (Crilninal Attempt) of title 18 and the 
escape provision is covered in section 1313 (Escape) of title 18. Under 
t?-e definit~on of "official detention" in section 111 (General Defini
tIOns) of tItle 18, the escape provision would apply in a civil commit
ment si~uation .only where "civil commitment fisT in lipu of criminal 
pr?ceedmg~ or pending resumpti.on of criminal proceedings that are 
bemg held III abeyance". See sectIOn 611 (c) of the bill for an anwnd
ment to 42 U.S.O. 261 (a). 
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42 U.S.C. 261 (c) (section 346 (c) of the Public Health Service Act) 
makes it an offense to procure, advise, or assist in the escape of, or 
conceal after escape, anyone who has been committed to a Public 
Health Service hospital at which drug addicts or other persons with 
drug abuse problems are treated. Section 301 of the bill repeals section 
261 ( c) ,as covered in cha.pter 4 (Complicity) of title 16 and in sectio:p 
1311 (Hindering Law Enforcement) of title 18. See section 611 (c) 
of the bill for an amendment to 42 U.S.C. 261 (a). 

42 U.S.C. 300e-17(h) (section 1318 (h) of the public Health Serv~ 
ice Act) makes it an offense for anyone to knowingly and willfully 
make or cause to be made, a false statement of a material fact in a 
statement concerning financial health and transactions of a health 
maintenance organization that has a grant or contract under the Act. 
Section 301 of the bill repeals section 300e-17 (h) as covered in section 
1343 (Making a False Statement) of title 18. 

42 U.S.C. 408 (a) through (g) (sections 208 (a) through (g) ofthe 
Social Security Act) describe various offenses relating to federal old
age, survivors, and disability insurance benefits. Subsection (a) makes 
it an offense to make or cause to be made, for the purpose of causing 
an increase in a payment under the program, a false statement as to 
payment of wages, the amount of net earnings from self-employment, 
and whether a person had earnings during a particular period. Sub
section (a) is repealed by section 301 of the bi1l as covered in sections 
1301 (Obstructing a Government Function by Fraud), 1343 (Making 
a False Statement), and 1731 (Theft) of title 18, with the language 
relating to causing the offense repealed as covered in chapter 4 (Com
plicity) of title 18. Subsections (b) and (c) of 42 U.S.C. 403 make it 
an offense to make 01' cause to be made a false statement for use in de
termining rights to benefits lmder social security. Subsections (b) and 
( c) are repealed by section 301 of the bill as covered in section 1343 
(Making a False Statement) of title 18 and in chapter 4 (Complicity) 
of title 18. Subsection (d) makes it an offense. to conceal or fail to 
disclose changed circumstances with the intent f.raudulently to secure 
payment of benefits in an a.mount greater is due or when no payment 
is authorized. Section 301 of the bill repeals subsecti.on (d) as covered, 
depending upon the circumstances of the case, in section 1301 (Ob
structing a Government Flmction by Fraud), 1343 (Making a False 
Statement), or 1731 (Theft) of title 18. Subsection (e) makes it an 
offense to knowingly and willfully convert to a use other than the us~ 
of a person entitled to a social security benefit a payment made for that 
person. Section 301 repeals subsection (e) as covered in section 1731 
(Theft) and 1301 (Obstructing a Government Function by Fraud) 
of title 18. Subsection (f) of 42 U.S.C. 408 makes it an offense will
fully, knowingly, and with intent to deceive the Secretary of Health, 
Education, and Welfare, to furnish false information as to the identity 
of a claim for benefits under the Social Security Act. Subsection (£) 
is repealed by section 301 as covered in proposed sections 1301 (Ob
structing a Government Function by Fraud), 1343 (Making a False 
Statement), and 1731 (Theft) of title 18. Subsection (g) makes it an 
offense, willfully, ]mowingly, and with intent to deceive, to use a social 
security number assi,gned on the basis of false information, or with in
tent to deceive, faJsely represent, such a number assigned to 'a person, 



1371 Titles 2-50 App. 
Repealers. 

for the purpose of receiving social security payments to which the 
person is not entitled. Subsection (g) is repealed by section 301 as 
covered in sections 1301 (Obstructing a Government Function by 
Fraud), 1343 (Making a False Statement), 1731 (Theft), and 1734 
(Executing a Fraudulent Scheme) of title 18. Subsection (h) in 42 
US.C. 408 in current law is retained. 

42 U.S.C. 1314(h) (section 1114(h) of the Social Security Act) 
exempts from conflict of interest laws members, other than full-time 
employees of the United States, of the Advisory Council on Public 
Welfare or other advisory committee appointed under the Social Secur
ity Act frQm certain prQvisions Qf the conflict Qf interest statutes. Sec
tion 301 of the bill repeals sectiQn 1314(h) as unnecessary since the 
members described are "special GQvernment emplQyees" within the 
definition in 18 US.C. App. 202Ca), as enacted by section 201 (a) (1) Qf 
this bill. 

42 US.C. 1383a (sectiQn 1632 Qf the Social Security Act) makes it 
an offense for anyone to make, or cause to' be made, a false statement 
in connection with receiving Supplemental Security IncQme benefits 
or convert such benefits to an unauthorized nse. Section 301 of the bill 
repeals section 1383a as covered in chapter 4 (CQmplicity) Qf title 18, 
and in sectiQns 1301 (Obstructing a GQVerillTIf'nt Function by Fraud) , 
1343 (Making a False. Statement), and 1731 (Theft) Qftitle 18. 

42 U.S.C. 1395nn (a) (section 1877 (a) of the Social Security Act) 
makes it an offense. for anyone to' make, or cause to' be made, n. false 
statement in connection Witill recei ving Health Insurance fQr the Aged 
and Disabled benefits or ('onverting such benefits to an unauthorized 
use. Section 301 of the bill repeals section 13!)5nn(a) as covered in 
chapter 4 (CQmp licity) of title 18, ann in f1ections 1301 (Obstructing 
a Government Function by Fraud) ,1343 (Making a False Statement) , 
and J731 (Theft), with jurisdiction under subsection (c) (32), 'Und 
1734 (Executing a. Fraudulent Scheme) of title 18. The lanhl"uage pro
vidinp: varying penalties, depending upon whether the offense is com
mitted by one who provides medical services 0'1' by someone else, is 
deleted as unnecessary. To the extent that an offense undelI' current 
law wiJ] be covered by sect.ion 1731, that section draws grading distinc
tions bllsed on the 'amount taken. Similarly. it can be expected that 
sentencing guidelines for fraud offenses will take into aoCQunt the 
amonnt of fraud involved and recommend sentences accordingly. See 
28 u.S.C. !)!)4( c) (3). IlS enacted by section 125 ofthe bill. 

4-2 TT.S.C. 1395nn(b) (1) and (2) (sections 1877 (b) (1) and (2) of 
the Social Secnrity Act) make it an offense for anyone to solicit or 
receive, or offeT or pay remuneration (including 'a kickback, bribe, 
or rebate) for referring, re('ommending. armnging, ordering, or pur
chasing services or goods paid for under the Health Insurance for Aged 
anr1 Disabled provisions. Se('tion 301 of the bill repeals sect.ions 1395nn 
(b) (1' ann (2) as coverec1 in section :J 751 (Commercial Bribery) o:f 
title 18. with jurisdiction under subsection (el) (1) (G) of section 1751. 
See section fi12( d) of the hill for an amendment to' 42 U.S.C. 1395nn 
(b) (3). 

42 U.s. C. l~!)Finn ( c) (section 1877 ( c) of the Social Srcnrity Act) 
makes it an offense for anyone to knowingly and willfully make, Or 
cause, induce, or seek to induce the making of. a false statement with 
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respect to the qualifications of a facility as a certified health care faci.l
ity. Section 301 of the bill repeals section 1395nn(c) as covered III 

chapter 4: (Oomplicity) of title 18, and in section 1343 (Making a False 
Statement) of title 18. 

4:2 U.S.O. 1396h(a) (section 1909(a) of the Social Security Act) 
makes it an offense for anyone to knowingly and willfully make, or 
cause to be made, false statements in connection with receiving' bene
fits or furnishing services lllder grants made to states for Medical As
sistance Programs, or lmowingly and willfully convert such benefits 
to an unauthorized use. Section 301 of the bill repeals the first sentence 
of section 1396h (a) as covered in chapter 4: (Oomplicity) of title 18: 
and in sections 1301 (Obstructing a Government Function by Fraud) , 
1343 (Makin¥ a False Statement), 1731 (Theft), with jurisdiction 
under subsectIOn (c) (32), and 1734: (Executing' a Fraudulent Scheme) 
of title 18. The language providing varying penalties, depending upon 
whether the offense is committed by one -,vho provides medical services 
or by someone else, is deleted 'as unnecessary. To the extent that -an 
offense under current law will be covered by section 1731, that section 
draws grading distinctions based on the amount taken. Similarly, it 
can be expected that sentencing guidelines will take into account the 
amount of fraud involved and recommend sentences accordingly. See 
28 n.s.c. 994(c) (3), as enacted by section 125 of the bill. See section 
612 ( e) (1) of the bill for an additional amendment to section 1396h (a) . 

42 U.S.O. 1396h(b) (1) and (2) (sections 1909(b) (1) and (2) of 
the Social Security Act) provides penalties for anyone who solicits or 
receives, or offers or pays, any remuneration, including a kickback, 
bribe, or rebate, for referring, recommending, arranging, or obtaining 
services or goods paid for under provisions forr grants to states for 
medical assistance programs. Section 301 of the bill repeals sections 
1396h(b) (1) and (2) as covered in chapter 4: (Oomplicity) of title 18 
and section 1751 (Oommercial Bribery) of title 18, with jurisdiction 
provided in subsection (d) (1) (G) of that section. See section 612 
(e) (2) of the bill for an amendment to 4:2 U.S.C. 1396h(b) (3). 

42 U.S.O. 1396h (c) (section 1909 (c) of the Social Security Act) 
makes it an offense for anyone to Imowingly and willfully m'ake, or 
cause, induce, or seek to induce the making of, a false statement with 
respect to the (luulificatiolls of a facility as a certified health care facil
ity. Section 301 of the bill repeals section 1396h ( c) as covered in 
chapter 4 (Comnlicity) of title 18, and in section 1343 (Making a False. 
Statement) of title 18. 

4:2 U.S.O. 1713 (section 203 of the War Hazards Oompensation Act) 
makes it an offense for lanyone, TOl' the purpose of obt1aining an un
authorized increase in fJJenefits. or pavment. of hrnefit,"l whrn none are 
clue, to make or cause t.o be made. or 'aid in the making of. a false state
ment. in connection with an application for payment. Section 301 of 
the bIll r~peals t~e section as covered in chapter 4 (Complicity) of tit.le 
18, and m SP,("t,lOns 1 Ben (O'hstrucl-ln,q: a Governmr,nt Function by 
Fraud) and 1~43 (Making a False, Statement) of t.it.le 18. 

42 U.S.C.1760(g) (section 12(rr.) oft.he National School Lunch Act) 
makes it an offense for anyone to embezzle 01' obtain by fraud any 
funds or property which is subject to a grant or other' form of as
Flistanr,p under the National School Lunch Act or the Ohild Nutrition 
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Act of 1966. The section also makes'it an offense for anyone to receive, 
conceal, or retain such funds or property, knowing them to have been 
embezzled or otherwise unlawfully obtained. Section 301 of the bill 
repeals section 1700(g) as covered in sections 1301 (Obstructing of 
a Government Function by Fraud), 1731 (Theft), with j urisdic.tion 
provided in subsection (c) (34), 1732 (Trafficking in Stolen Prop
erty) , and 1733 (RelOeiving Stolen Property) of title 18. 

42 U.S.O. 1761 (0) (section 13 (0) of the National School Lunch 
Act) makes it an offense for anyone to (1) knowingly and willfully 
make a :raIse statement, use a scheme or device, or 'aid 'any other per
son to defraud the United States, in connection with a lunch program 
under the Act; (2) as a partner, officer, director, or managing agent 
of an organization that receives benefits under the Act, to embezzle, 
or otherwise obtain by fraud, false statement, or forgery any benefits, 
funds, or property provided through the programs of thl. Act; and 
(3) to conspire or collude to accomplish any of the prohibited acts. 
Section 301 of the bill re}Jeals section 1761 ( 0) as covered in chapter 4 
(Complicity) of title 18, and in section 1002 (Criminal Consnira.ey), 
1301 (Obstructing a Government Function by Fraud), 1343 (Making 
a False Statement), 1731 (Theft), with jurisdiction provided in sub
section (c) (34), 1734 (Executing a Fraudulent Scheme), and 1742 
(Forgery) oftitle 18. 

42 U.S.O.1973i (section 11 of the Voting Rights Act of 1965), which 
prohibits certain acts which deprive individuals of their rights under 
the Act, is repealed by section 301 of the bill to conform to the Oode. 
Subsection (a), prohibiting anyone acting under color of law from 
failing or refusing to permit any person to vote who is entitled to vote, 
is repealed as covered in sections 1501 (Interfering with Civil Rights) 
and 1511 (Obstructing an Election) of title 18. Subsection (b), pro
hibiting any person from intimidating, threatening, or coercing, {)II' at
tempting to do so, any person for voting, or for aiding or urging any 
other person to vote, or for exercising duties under the Act, is repealed 
as covere~ in subchapter A (Offenses Involving Civil Rights) of ch~p
tel' 15 of tItle 18, and chapter 16 (Offenses Involvin,g the Person) of tItle 
18, and in sections 1001 (Oriminal Attempt), 1302 (Obstructing a Gov
ernment Function by Physical Interference), 1357 (Tampering ,Vith 
a Public Servant), 1358 (Retaliating Against a Public Servant) and 
1511 (Obstructing an Election) of title 18. Subsection (c) makes it an 
offense knowingly and willfully to give false information to establish 
eligibility to register or vote, to conspire to encourage false registration 
or illegal voting, or to payor offer to payor accept payment for regis
tration or voting. Subsection (c) is repealed as covered in chapter 4 
(Complicity) of title 18, and in sections 1002 (Criminal Conspiracy), 
1511 (Obstructing an Election), anc11512 (Obstructing Registration) 
of title 18. Subsection (d) ma,kes it an offense for anyone to knowingly 
and willfully make a false statement in a matter within the iurisdiction 
of an examiner or hearing officer. Subsection (d) is repealed as covered 
in section 1343 (Making a False Statement) of title 18. Snbsection (e) 
makes it an offense for anyone to vote more than once in an election, 
Bnd is repealed as covered In section 1511 (Obstructing an Election) of 
title 18. 

42 U.S.C. 1973j(a) (section 12(a) of the Voting Rights Act of 
1965) makes it an' offense for anyone to deprive or attempt to deprive 
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anyone of Tights seemed by the Act. Section 301 of the bilI repeals 
section 1973ga) as covered in section 1001 (qrimin~l . .A,tt~mpt) of 
title 18 and In subchapter A (Offenses Involvmg CIVIl RIghts) of 
chapter 15 of title 18. 

42 U.S.C. 1973j (c) (section 12 (c) of the Voting Rights Act of 1965) 
makes it an offense for anyone to conspire to violate subsection (a) or 
(b), relating to interference with or deprivation of the rights seoured 
by the Act 'and to destruction of ballots or voting records, or to inter
fere with the rights secured by the Act. Section 301 0.£ the bill repeals 
section 19'73j (c) as coverecl in section 1002 (Criminal Conspiracy) and 
subchapter A (O:ffenses Involving Civil Rights) of chapter 15 of title 
18. See section 613(a) for additional amendments to 42 U.S.C. 19'73j. 

42 u.s.a. 1973a:a-1(i) (section 202(i) of the Voting Rights Act 
of 1965) states that 42 U.S.C. 1973i (c) shall apply ,to false registration 
and other fraudulent acts and conspiracies committed under section 
1973aa, relating to residency requirements for voting. Section 301 of 
the bill repeals section 1973aa-1(i) ibecause section 1973i(c) is re
pealed a:bove and the relevant offenses are covered in sections 1002 
(Criminal Conspiracy), 1511 (Obstructing an Election), and 1512 
(Obstructing Registration) of title 18. 

42 U.S.C. 19'73bb(b) (section 301 (b) of the Voting Rights Act of 
1965) makes it an offense for anyone to deny or attempt to deny a 
person of a right secured by the twenty-sixth amendment to the Con
stitution. Section 301 of the bill repeals section 1973bb (b) as covered 
in sections 1001 (Criminal Attempt) and 1501 (Interfering with Civil 
Rights) of title 18. 

42 U.S.C. 1973dd-3 ( c) (section 7 ( c) of the Overseas Citizens Voting 
Rights Act of 1975) makes it an o:ffense for anyone knowingly and 
willfully to give false information for the purpose of establishing 
voter eligibility under the Act, 'Or conspire with another to encourage 
the giving of false information, or pa~, offer to pay, or accept pay
ment either for registration to vote or for voting. Section 301 of the 
bill repeals section 1973dd-3 (c) as covered in chapter 4 (Complicity) 
of title 18 and in sections 1002 (CTiminal Conspiracy), 1343 (Making 
a False Statement), 1511 (Obstructing an Election), and 1512 (Ob
stDucting Registration) of title 18. Se{', section 614 of the bill for an 
amendment to 42 U.S.C. 1973dd-3 (b). 

42 U.S.C. 1975d ( d) (section 1(15 (d) of the Civil Rights Act of 1957) 
exempts members of the Civil Rights Commissi{)n from conflict of 
interest provisions in title 18. Section 301 of the bill repeals section 
1975 (d) as it was repea.led in effect by section 2 of the Act of October 
23, 1962 (76 Stat. 1126). 

42 U.S.C. 1987 (section 1982 of the Revised Stahltes) authorizes 
law enforcement officers to arrest for and proseoute violations of the 
elective franchise and civil rights statutes. Section 301 of the bill 
repeals the section as generallv covered in chapter 30 (Invest.igative 
and Law Enforcement Autlloritv) of title 18 a.nd in Part II (Depa,rt-
ment of .rustice) of title 28. . . 

42 U.S.C. 1989 (sections 1983 and 1984 of the Revised Statntes) 
relates to tihe appointment and powers of magistrates so 'as to afford 
speedy and convenient means for the arrest and examination of persons 
charged with violating t!he elective franchise and civil rights of any 
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person. Section 301 of the bill repeals the section as covered in section 
3302 (Jurisdiction of United States Magistrates Over Offenses) of 
title 18. 

42 U.S.C. 1992 (section 1988 of the Revised Statutes) rel-ates to 
insuring a speedy trial for any person charged with violating the 
elective franchise or civil rights of another person. Section 301 of the 
bill repeals the section to conform to the provi~ions of the Speedy 
Trial Act of 1974 (transferred by section 517(a) of the bill from 18 
U.S.C. 3161 through 3174 to 28 U.S.C. 1701 through 1714). 

42 U.S.C. 1995 (section 151 of the Act of September 9, 1957) relal:es 
to criminal contempt proceedings arising under the provisions of the 
Act. Section 301 of the bill repeals the section as covered in sections 
1331 (Criminal Contempt) and 1335 (Disobeying a Judicial Order) 
of title 18. 

42 U.S.C. 2000e-13 (section 714 of the Civil Rights Act of 1964) 
authorizes the application of o:ffens~ provisions in title 18, relating to 
physical protection of federal officers and employees, to personnel of 
the Equal Employment Opportunity Commission. Section 301 of the 
bill repeals the section as covered· in sections 1302 (Interfering with a 
Government Function by Physical Interference), 1357 (Tampering 
With a Public Servant) ,1358 (Retaliating Against a Public Servant) 
of title 18, and in chapter 16 (Offenses Involving the Person) of 
title 18. 

42 U.S.C. 2000h (section 1101 of the Oivil Ri.crhts Act of 19(4) l'eln.tes 
to criminal contempt proceedings arising under certain titles of the 
Act. Section 301 of the bill repeals the section as covered in section 
1331 (Criminal Contempt) and 1335 (Disobeying a .Tudicial Order) 
of title 18. 

42 U.S.C. 2000h-1 (section 1102 of the Civil Rights Act of 1964) 
applies the principle of double jeopardy to bar a criminal contempt 
proceeding which arises out of the same act which constituted a specific 
crime for which the accused has been convicted or acquitted, and vice 
versa. Section 301 of the bill reDeals the section as inconsistent with 
subsection (d) of section 1331 (Criminal Contemnt) of title 18. 

42 U.S.C. 21 p,7 (a) (section 157a of the Atomic Energy Act of 1954) 
relates to the Patent Comnensation Board. The third sentence of sec
tion 2187 (a), exempting the Board's.oJnembers from conflict of interest 
provisions of title 18, is repealed by section 301 of the bill as covered 
in sections 202 throu~h 209 of title 18 Appendix, as enacted by section 
20l( a) (1) of this bill. 

42 U.S.C. 2971£ (section 626 of the Economic Opportunity Act of 
1964) makes it an offense in subsection (a) for a person connected with 
an fLgencv receivin.cr final1'cial assistance under the Act to embezzle 
or steal monev orr nropertv which is 1·hr. subject of 'agrant or contract 
under the Act, and in subsection (b) for a person to induce anyone 
to give up anything of value by tllTeatenin . .cr to procure a person's dis
missal from employment or by threatening to refuse to renew a con
tract of employment in connect.ion with a grant or contract of assist
ance unclel' the Act. Ser,tion 301 of the bill repeals section 2971£ as 
the provision in subsection (a) is covered in section 1731 (Theft) of 
title 18, with jurisdjct.ion nrovided in subsection (c) (21). ancl sub
section (b) is cmT('recl in sections 1722 (Extortion) -and 1723 (Black
mai1) of title 18. 
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42 U.S.O. 3220 (section 710 of the Public liVorks and Economic 
Development Act of 1965) creates several offenses related to the Act 
and is repealed by section 301 of the bill to conform to the Oode. Sub
section (a), relating to making false statements, and to willfully over
valuing securities, in order to obtain benefits under the Act, is repealed 
as covered in sections 1301 (Obstructing a Government Function by 
Fraud), 1343 (Making a False Statement), 1731 (Theft), and 1734 
(Executing a Fraudulent Scheme) of title 18. Subsection (b) relates to 
offenses committed by anyone connected with the administration of the 
Act. Subsection (b) (1) , ~rohibiting embezzlement, is repealed as cov
ered in section 1731 (Theft) oHitle 18. Subsection (b) (2) ,prohibiting 
false statements made with intent to defraud or deceive or the unau
thorized issuance of notes, bonds, or obligations, is repealed as covered 
in sections 1301 (Obstructing a Government Function by Fraud), 
134:3 (Making a False Statement), and 1744 (Oriminal Issuance of a 
Written Instrument) of title 1'8. Subsection (b) (3), prohibiting any
one connected with administration of the Act, with intent of defraud, 
from participating or sharing in or directly receiving any benefit 
through a transaction under the Act, is repealed as c9vered in chapter 
4 (Oomplicity) of title 18, and sections 1C'\2, (Crimmal Oonspiracy) 
and 1301 (Obstructing a Government Function by Fraud) of title 18, 
and subchapter F (Official Oorruption and Intimidation) of chapter 13 
of title 18. Subsection (b) (4:), prohibiting unauthorizecl giving of in
formation concerning future agency action which might affect the 
value of securities or, when having such knowledge, investing or specu
lating in an organization receiving assistance under the Act, is repealed 
as covered in section 1356 (Speculating on Official Action or Informa
tion) of title 18. 

42 U.S.C. 3425 (section 315 of the Narcotic Addict Rehabilitation 
Act of 1966) prohibits escape or attempted escape from institutional 
custody where one is committed for examination or treatment under 
the Act. The section also prohibits anyone from rescuing, attempting 
rescue,instigating, aiding, or assisting such escape or attempted escape. 
Section 301 of the bill repeals section 3425 as covered, to the extent that 
it applies to someone committed in lieu of criminal prosecution, in 
chapter 4 (Oomplicity) of title 18, and in sections 1001 (Criminal At
tempt), 1313 (Escape), and 1314 (Providing or Possessing Oontra
band in a Prison) of title 18. 

42 U.S.O. 3426 (section 316 of the Narcotic Addict RelulJbilitation 
A'Ct of 19(6) provides Ipenalties for anyone who knowingly makes a 
false statement to a U.S. Attorney in a petition for treatment under the 
Act. Section 301 of the bill repeals the section as covered in section 1343 
(Making a False Statement) of title 18. 

42 U.S.O. 3611(f) (section 811(f) of the Act of April 11, 1968) 
relates to violations or provisions to ensure fair housing. The first sell
tence of section 3611 (f), providing penalties for willful failure or ne
glect to attend an(~ testify 01' to answer a la.wful inquiry or produce 
documents in obedIence to a subpoena or lawful order ( 1! the Secretary 
of Housing and Urban Development, is repealed by s\~' on 301 of the 
bill as covered in sections 1332 (Failing to Appear as a Nitness) and 
1333 (Refusing to Testify or to Produce Information) of title 18. See 
section 618 of the bill for an additional amendment to section 3611 (f). 

42 U.S.C. 3631 (section 901 of the Act of April 11, 1968) provides 
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penalties for anyune who by force or threat of force injures, intimi
dates or interferes with, 01' attempts to do so, anyone on account of 
his race, color, religion, sex, 01' national origin, and in connection with 
efforts to 'achieYe. fair honsing, or ,yith anyone who ·assists or partici
pates in efforts to end discrimination inlrousing. Section 301 of the bill 
repeals section 3631 as covered in section 1001 (Criminal Attempt) 
of title 18 and in subchapter A (Offenses Involving Civil Rights) of 
chapter 15 and chapter 16 (Offenses Involving the Person) of title 18. 

42 F.S.C. 3191-3793 (Part H of Title, I of the Omnibus Crime 
Control and Safe Streets Act) provide penalties for offenses com
mitted in connection ,yith the administration of the Act and are re
pealed by section 301 of the bill to conform to the Code. Section 3791, 
relating 'to embezzlement and attempted embezzlement of property or 
funds which are the subject of any form of assistance under the Act 
and to receipt or concealment of such property with intent to convert 
it to his use or gain, knowing the property has been embezzled, is 
repealecl as covered in sections 1001 (Criminal Attempt) ,1731 (Theft), 
with jurisdiction provided in subsection (c) (24), 1732 (Trafficking in 
Stolen Pro])erty), and 1733 (Receiving Stolen Property) of title 18. 
Section 3792, making it an offense to knowingly and willfully falsify, 
conceal, or covel' up by trick, scheme, or device, a material fact in an 
application for assistance uncleI' the Act, is reJ)ealed as covered in 
sections 1301 (Obstructing a Government Function by Fraud) and 
1343 (Making a False Statement) of title 18. Section 3793, relating 
to conspiracies to defraud programs administered under the Act, is 
repealed as covered in sections H102 (Criminal Conspiracy), 1301 (Ob
structing a Government Function by Frand), and 1734 (Executing a 
Fraudulent Scheme) of title 18. . 

42 U.S.C. 4910(a) (1) (section H(a) (1) of the Noise Control Act 
of 1972) provides penalties for violations of the Act. The second sen
tence of section 4910 (a) (1). providing enhanced penalties for viola
tions committed after a first conviction. is repealed by section 301 of 
the bill in conformity with the general prm'isions of Part III (Sen
tences) of title 18. S!:'ntencing guide]iJws 1)romulgated by the Sentenc
ing Commission pursuant to 28 U.S.C. 994. as enacted by section 125 
of the bi]], may provide a higher ,O'uidelines ranP.,'e for a defendant with 
a criminal history for the same off!:'l1se. See also section 2003 (Imposi
tion of a Sentence) of title 18. See section 619 (a) of the bill for an 
additional n.mendment to 42 F.S.0. 4910( a) (1). 

42 U.S.C. 5157 (oa) (section 317 (a) of the Disaster Relief Act of 
1974) proyides ])enalties for anyone who willfully or fraudulently 
misstates [l fact in connection with (1 request for assistance under the 
Act. Section 301 of the bill repealfJ section 5157 (a) as covered in sec
tion 11343 (MakinQ: a False Statement.) of title 18. 

42 U.S.C. 6928 (d) (section )jOOS (d) of the Solid ji\Taste DisDosal 
Act) provides penalties for violations of the Act. Paragraph (3) of 
section (1928 (d), reln.ting to false statemr.nts. is re])ealed by section 301 
of the bill as covered in section 1343 (Making a False Statement) of 
title 18. The lnst sentence of section 6928 (d). relating to enhanced 
penaltieR for subseOllent convictions nnd!:'l' the Act. is also repeal!:'d by 
section ~01 of the hi.l1 in confOl'mity with the general provisions of 
Part III (Srntences) of title 18. Sentencing guidelines promulgated 
by the Sentencing Commission pursuant to 28 U.S.C. 994, as enacted 
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by section 125 of this bill, may provide a higher guidelines range for 
a defendant with a criminal history for the same offense. See also 
section 2003 (Imposition of a Sentence) of title· 18. See section 620 
of the bill for an additional amendment to 42 U.S.C. 6928 (d). 

43 U.S.C.I04 (section 3 of the Act of January 31) 1903) makes it an 
offense for anyone to willfully neglect or refuse to obey a subpoena 
issued under 43 U.S.C. 102, or neglect or refuse to appear and testify 
when subpoenaed. Section 301 of the bill repeals the section as covered 
in sections 1332 (Failing to Appear as 'a Witness) and 1333 (Refusing 
to Testify or to Produce Information) of title 18. . 

43 U.S.C. 1350(c) (section 24(c) of the Outer Contmental She1£ 
Lands Act) provides criminal penalties for violations of the Act. Para
graph (2) of section 1350(c), relating to false statements in a docu
ment filed or required to be maintained under the Act, is repealed by 
section 301 of the bill as covered in section 1343 (Making a False State
ment) of title 18. The last sentence of section 1350 ( c), providing that 
each day that a violation of the Act continues is a separate violation is 
repealed by section 301 of the bill as covered in section 1853 (Environ
mental Pollution) of title 18. See section 632 of the bill for additional 
amendments to 42 U.S.C. 1350 (c). 

43 U.S.C 17'33 (a) (section 303 (a) of the Federal Land Policy and 
Management Act of 19'(6) relates to enforcement authority and impo
sition of penalties for violations of provisions of the Act. The last 
sentence of section 1733 (a), authorizing trial and sentencing before a 
United States magistrate, is repealed by section 301 of the bill as 
covered in section 3302 (Jurisdiction of United States Magistrates 
Over Offenses) of title 18. 

46 U.S.C. 58 (section 4187 of the Revised Statutes) makes it an 
offense for a customs collector or officer to make or be concerned in 
making a false certificate of vessel registry or other docnment under 
the provisions for vessel registry and recording. Penalties are ·also 
provided for any such officer or employee who receives any gratuity 
for any services performed. Section 301 of the bill repeals the section as 
covered in chapter 4 (Complicity) of title 18, sections 1301 (Obstruct
ing a Government Function by Fraud) and 1343 (Making a False 
Statement) of title 18, and in subchapter F (Official Corruption and 
Intimidation) of chapter 13 of title 18. 

46 U.S.C. 62 (section 4191 of the Revised Statutes) makes it an of
fense to knowingly make, issue, or use a raIse Mediterranean passport 
or certificate of rep;jstry. Section 301 of the bill repeals the section as 
obsolete in part and as covered in part by section 1343 (Making a False 
Statement) of title 18. . 

46 U.S.C. 83i (section 13 of the Act of September 26, 1965) makes it 
an offense for anyone to make a false statement in any matter relating 
to gross and net tonnage measurements of vessels. Section 301 of the 
bill repeals the section as covered in section 1343 (Making a False 
~tatement) of title 18. ' 

46 U.S.C. 170(15) (section 4472(15) of the Revised Statutes) pro
vides penalties for anyone who, in the violation of provisions regulat
ing the carriage of explosives or dangerous substances, causes the death 
or bodily injury of any person. 'Section 301 of the bill repeals section 
170 (15) as covered in section 1617 (Endangerment) if it is committed 
in the special jurisdiction of the United States and as otherwise more 
appropriately prosecuted by the States. See section 653 of the bill for 
other amendments to 46 U.S.C. 170. 
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46 U.S.O. 22ge (section 5 of the Act of May 12, 1948) requires an 
applicant for a license as a radiotelegraph operator to make and sub
scribe an oath or aflirmationas to the truth of the statements in his 
application. The third paragraph of section 22ge, which makes the 
penalties of perjury applicable to a false oath if the person knows it 
is false, is repealed by section 301 of the bill as covered in subchapter 
E (Perjury, False Statements, and Related Offenses) of chapter 13 
of title 18. 

46 U.S.O. 231 (section 4445 of the Revised Statutes) requires that 
an a:pplicant for a license from the Ooast Guard as a master, chief 
mate, engineer, or pilot of a vessel swear to the truth of the informa
tion in his application. The third sentence of section 231, describing 
a false oath, made with the knowledge that the oath was false, as 
an act of perjury, is repealed by section 301 of the bill as covered 
in subchapter E (Perjury, False Statements, and Related Offenses) 
of chapter 13 of title 18. 

46 U.S.O. 239 (i) (section 4450 (i) of the Revised Statutes) mfl.kes 
it an offense for anyone to attmept to coerce or induce a witness to 
testify falsely in connection with a shipping casualty, or to leave the 
j llrisdiction of the Unitecl States. Section 301 of the bill repeals 
section 239 (i) as covered in sections 1001 (Oriminal Attempt), 1315 
(Flight to Avoid Prosecution or Appearance as a Witness), 1321 
(Witness Bribery) ,1322 (Oorrupting a -Witness or an Informant) , and 
1323 (Tampering With a "WItness, Victim, or an Informant) of title 
1.8. 

46 U.S.O. 324 (section 43'76 of the Revised Statutes) makes it an 
offense for anyone to assault, resist, obstruct, or hinder a customs of
ficer ill the execution of a law relating to the enrollment, registry, 
or licensing of vessels, or any other official duty. Section 301 of the 
bill repeals the section as covered in sections 1302 (Obstructing a 
Government Function by Physical Interference) and 135'7 (Tamper
ing With a Public Servant) of title 18, and in chapter 16 (Offenses 
Involving the Person) of title 18. 

46 U.S.O. 391a(14) (B) (ii) (section 441'7a(14) (B) (ii) of the Re
vised Statutes) makes it an offense for anyone, in the. willful and know
ing violation of a provision regulating bulk cargo vessels. to use a 
dangerous weapon, or engage in conduct that causes bodily injury 
01' fear of imminent bodily injurv to an officer authorized to enforce 
such provisions. Section 301 of the bill repeals section 391a(14) (B) 
(ii) as covered in sections 1302 (Obstructing a Government Function 
by Phvsical Interference), 135'7 (Tampering With a Public Servant), 
1358 (Retaliating Against a Public 'Servant), and 1823 (Using a 
Weapon in t.he Oourse of a Orime) of title 18. and in subchapter B 
(Assault Offenses) of chapter 16 of title 1tt See section 658 of the 
b111 for n.n nmpnflment to 46 n.s.a. 3!Ha(14) (B) (i). 

46 U.S.O. 403 (section 4425 of the Revised Statutes) makes it an of
fense for an inspector to rertify fnlselv as to the condition or equip
ment of a steam vessel. Section 301 of the bill repeals the section as 
rovered in section 1343 (Making n False StoJement) of title 18. 

46 U.S.O. '70'7 (section 4()05 of the Revised Statutes) authorizes the 
nppropriation of a part of a seaman's wages to cover costs incnrred 
in the conrSfl of convicting and. punishing that spn.man of any offense 
rommitted during the voyage. Section 301 of the bill repeals the section 
as obsolete and inconsistent with federal pract.ice. 

--- - --------------------------______ --1 
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46 U.S.C. 838 (section 40 of the Shipping Act, 1916) relates to filing 
with the Secretary of Commerce of records of sale or other disposition 
of vessels. The second paragraph, making it an offense for anyone 
Imowingly to make a false statement in the filed record, is repealed by 
sect.ion 301 of the bill as covered in section 134:3 (Making a False 
Statement) oftitle 18. 

46 U.S.C. 839 (section 41 of the Shipping Act, 1916) relates to ob
taining approval of the Secretal'Y of Commerce for certain transac
tions under the Act, such as restrictiollS on transfer of shipping facili
ties during war or national emergency (46 U.S.C. 835). The second 
paragraph of section 839, making it an offense for anyone knowingly 
to make a false statement for the purpose of securing the required ap
proVlal, is repealed by section 301 of the bill, as covered in sections 1301 
(Obstructing a Government FUllction by Fraud) and 1343 (Making a 
False Statement) of title 18. 

46 U.S.C. lI71(b) (section B01(b) of the Merchant Marine Act, 
1936) requires that statements as to financial interest accompany an 
application for financial aid in operating a vessel in an essential serv
ice. The last sentence of section 1171 (b), relating- to the willful making 
of a false statement in an application for finanCIal aid or in documents 
required to be filed with it, is repealett by section 301 of the bill as cov
ered in section 134:3 (Making a False Statement) of title 18. 

The first paragraph of 46 U.S.C. 1228 (sectIon 806(b) of the Mer
chant Marine Act, 1936) specifies the penalties that apply to an indi
vidual or a corporation found guilty of an offense under the Act. Sec
tion 301 repeals the first paragraph of 46 U.S.C. 1228 as covered in 
Part III (Sentences) of tItle 18, particularly in sections 2001 (Author
ized Sentences), 2201 (Sentence of Fine), and 2301 (Sentence of Im
prisonment) . 

46 U.S.C. 1276 (section 1106 of the Merchant Marine Act, 1936) 
makes it a,n offense for anyone, for the purpose of receiving a bene
fit in connection with the Federal Ship Mortgage Insurance program, 
to make a false statement, or to alteI', forge, counterieit, or pass as true, 
or cause or procure the alteration, forgery, counterreitinp:, or passing 
as true or, an instrument or document, knowing that it has been altered, 
forgeel, 01' counterfeited, or to willfullv overvalue a security, asset, or 
income. Section 301 of the bill repeals the section as covered in chapter 
4: (Complicity) of title 18, in sections 1301 (Obstructinp: a Government 
Function by Fraud), 1343 (Making a False Statement), anel 1344 
(Tampering With a Government Record) of title 18, and in sub
chapter E (Counterfeiting, Forgery, and Related Offenses) of chn;pter 
17 of title 18. 

47 U.S.C. 21 (sectjon 1 of the Submarine Cable Act) makes it an of
fense for anyone to break or injure, or attempt to break or in;ure, or 
in any manner procure, counsel, or assist in the breakin~' or injury of. 
a submarine cable. Section 301 of the bill repeals the section as covered 
in chapter 4 (CompJicitv) of title 18, and in sections 1001 (nriminal 
Attemnt), 1003 (Criminal Solicitfttion). 1702 (A,qO'ravatecl Property 
DeRtruction), anel1703 (Property Destruction) of title 18. 

47 U.S.C. 22 (section 2 of. the S'llbmn,l'ine Cable Act) makes it an 
offense for anyone. by culpable ne,gUgence. to break or injm'{', a sub
marine cable in such a way as to interrupt telegraphic communication. 
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Section 301 of the bill repeals the section as covered in sections 1702 
(Aggravated Property Destruction) and 1703 (Property Destruction) 
of title 18. 

47 U.S.C. 31 (section 11 of the Submarine Cable Act) authorizes 
summary trials under sections 391 t'hrough 396 of title 33 for offenses 
involving interference with a submarine ca:ble by vessels laying cables 
or fishing. Section 301 of the bill repeals the section as outmoded. Sec
tions 391 through 396 of title 33 are also repealed by section 301 of the 
bill. Such proVlisions are variously covered in the trial and jurisdictions 
provisions of title 18, the Federal Rules of Crimiwal Procedure, and 28 
U.S.C. 2461, et seq. 

47 U.S.C. 409(m) (section 409(m) of the Communications Act 0'f 
1934) makes it an offense for anyone t0' neglect or refuse to attend and 
testify or t0' answer a lawful inquiry or produce records in obedience 
to a subpoena or lawful requirement of the Federal Communications 
Commission. Section 301 of the bill repeals secto.oil409 (m) as covered 
in sections 1332 (Failing to Appear as a Witness) and 1333 (Refusing 
to Testify or to Produce Information) of title 18. 

47 U.S.C. 505 (section 505 of the CommlUlications Act of 1934) re
lates to venue of trials for offenses under the Act. Section 301 of the 
bill repeals the section as covered o.n Rule 18 (Place of Prosecution and 
Trial) of the Federal Rules of Criminal Procedure and in subchapter 
B (Venue) of chrupter 33 oftitle 18. . 

48 U.S.C. 1417 (section 5576 of the Revised Statutes) relates to 
Federal jurisdiction over offenses committ{ld on an island, rock, or 
key with a guano deposit and not within the jurisdicto.on of any other 
government 0'1' occupied by citizens of any other g0'vernment. Section 
301 of the bill repeals the section as covered in section 203 (Special 
Jurisdiction of the United States) oftitle 18. 

48 U.S.C. 1461 (section 8 O'f the Act of March 22, 1882) prohibits 
any bigamist or polygamist residing in a territory of the United States 
from voting or being eligible for public office. Section 301 of the bill 
repeals the section as obsolete. 

49 U.S.C. 41(1) (section 1(1) of the Act O'f February 10,1903) re
lates to the liability of corporation common carriers for offenses com
mitted by their agents and to specific tariff offenses. The last sentence 
of section 41(1), relating to venue reqnirements. is repealed by Fection 
301 of the bill as covered in Rule 18 (Place of Prosecution and Trial) 
of the Federal Rules of Criminal Procednre and subchapter B (Venue) 
of chapter 33 0'f title 18. 

49 U.S.C. 1472(g) (section 902(g) of the Federal Awation Act of 
1958) makes it an offense for anyone to neglect or refuse to aUene1 and 
testify, or to answer a lawful inquiry or produce records, in obedience 
to the subpoena or lawful requirement of the Civil Aeronautics Board. 
Section 301 of the bill repeals section 1472 ( go) as eovered in sections 
1332 (Failing to Appear as a Witness) and 1333 (Refusing to Testify 
or to Produce Inf0'rmation) of title 18. See section 692(a) of the bill 
for additional amendments to 49 F$.C. 14-72. 

49 US.a. 1472 (h) (2) (section 902(h) (2) of the Federal Aviation 
Act of 1958) makes it an offense for anvone to' willfullv deliver or CRuse 
to be delivered for transportatiO'n in air commerce, oi- recklessly C'anse 
the transportation in air commerce, of any hazardous material in viola
tion of any regulation (·oncerning transportation of hazardous sub-

51-508 0 - 80 - 88 
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stances. The. last sentence of section 1472 (h') (2), relating to sentencing, 
is re;eealed by section 301 of the bill since section 1821 (a) (3) (B) 
speCIfies that it is an offem:e to violate suhsection (h) (2), and makes an 
offense a Class E felony. See section 692(a) (2) ofthe bill for an amend
ment conforming the offense in section 1472(h) (2) to the Code. 

49 U.S.C. 147~(j) (section 902(j) of the Federal Aviation Act of 
1(58) makes it an offense to interfere with flight crew members or flight 
attendants. The last sentence of section 1472 (j), relating to further 
penalties when a deadly or dangerous weapon is used, is repealed by 
section 301 of the bill as covered in section 1823 (Using a, "Yeapon in 
the Course of a Crime) of title 18. "While violations of 49 U.S.C. 1472 
(j) will become Class A misdemeanors by operation of section 2009 
(Sentencing Classification of Offenses Outside This Title), offenses 
against the person of a flight attendant would be coverectas felonies in 
various provisions of chapter 16 (Offenses Against the Person) of title 
18 when they are committed in the sl)ecia1 jurisdiction of ,the United 
States. See, e.g., section 1611 (c) (1) (Maiming) oftitle 18. See section 
692(a) oUhe bill Tor additional amendments to 49 U.S.O. 1472. 

49 U.S.C. 1472(k) (1) (section 902(lc) (1) of the Federal Aviation 
Act of 1958) relat~s to federal jurisdiction over certain crimes commit
ted aboard aircraft hl flight. Section 301 of the billl'epeals section 1472 
(k) (1) as covered in chapter 2 (Jurisdiction) of title 18 and in the 
jurisdictional provisions for specific offenses in !title 18. See section 203 
(c) (Special.Jurisdiction of the United States) and, for example, the 
jurisdictional provisions in section 1611(c) (1) (Maiming) and 1621 
(c) (1) (Kidnapping) of title 18. See section 692(a) of the bill for 
additional amendments to 49 U.S.C. 1472. 

49 U.S.C. 1472(1) (1) and (2) (sections 902(1) (1) and (2) of the 
Federal Aviation Act of 1958) makes it an offense for anyone to bring 
or carry a weapon or explosive on board an aircraft. Section 301 of the 
bill repeals sections 1472(1) (1) and (2) as coyerec1 in sections 1824 
(Possessing a "Weapon Aboard an Aircraft) and 1617 (Endangerment) 
oftitle 18. See section 692 ( a) for additional amendments to 49 U.S.C. 
]472. 

49 U.S.C. 1472(m) (secti.on 902(m) of the Federal Aviation Act of 
1958) makes it an offense for anyone ,to giye false information concern
ing a crime being committed or to be committed aboard an aircraft. 
knowing the information to be fals{'. flection 301 of the bill repeals 
:o;ection 1472(m) as covered in sections 16115 (Terrorizing) and 1616 
('Communicating a Threat) of 6tle 18. See section 692 (a) of the bill 
for aclclitional flmpndments to 49 U.S.G. 1472. 

49 U.S.C. 1472(n) (secHon 902(n) of the Federal Aviation Act of 
1 (58) makes aircraft piracy outside the special aircra ft jurisdiction of 
the Uni,ted States an offense. Section 301 of the bill repeals section 1472 
(n) as covered in section 1631 (Aircraft. Hijacking) of title 18, w1th 
;urisdiction unc1ersection 1631(c) (2) oUitle 18. See section 692(a) of 
the hill for additional amendments to 4-\) IT.S.C. 1472. 

49 U.S.C. 1472(p) (section !J02(p) of the Federal Aviation Act of 
1958) makes it an offense for anvone knowingly and without authority 
to remove, conceal, or withhold part of an aircraft involved in an 
acc~dent 01' aI?-Y property on board the a,ircl'aft at the time of the 
aCCIdent. SectIOn 301 of the hill repeals section 1472(p) as covered 
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in section 1325 (Tampering With Physical Evidence) of title 18. 
See section 692 (a) of the bill for additional amendments to 49 US.C. 
1472. 

49 US.C. 1473(a) (section 903(a) of the Federal Aviation Act of 
1958) relates to v~'nue requireme~lts for offenses under th~ Act. Sec
tion 301 of the bIll repeals s~ctlOn 1473 (a) as covered In R~l~ 18 
(PIMe of Prosecution and TrIal) of the Federal Rules of CnmInal 
Procedure and in subchapter B (Venue) of chapter 33 of title 18. 
See section 692(b) of the biJl for an amendment to 49 US.C. 1473 (c). 

49 U.S.C. 1725 (section 25 of the Aircraft and Airway Development 
Act of 1970) makes it an offense for anyone', with intent to defraud 
the United States, knowingly to make a false statement in connection 
with a project submitted for approval or undertaken under the Act, 
or in a report re.quired to be made under the Act. Section 301 of the bill 
repeals the section as covere'd in sections 1301 (Obstructing a Gov
ernment Function by Fraud), 1343 (Making a False Statement), 1731 
(Theft), and 1734 (Executing a Fraudulent Scheme) of title 18. 

49 US.C. 1809(h) (section 110(b) of the Hazardous Materials 
Transportation Act) makes it an offense to willfully viollate a provi
sion of the Act or a regulation issued tmder the Act. The second sen
tence of section 1809 (b), relating to sentencing, is repealed by section 
301 of the bill because section 693 of the bill designates a violation 
as an offense under section 1821 (Explosives Offenses) of title 18. 

49 U.S.C. 11903 (d) relates to venue requirements for trials regard~ 
ing rate, discrimination, 'and tariff viollations under this section of 
the Interstate Commerce' Act. Section 301 of the bill repeals section 
11903 (d) as covered in Rule 18 (Place of Prosecution and Trial) of 
the Federal Rules of Criminal Procedure and in subchapter B (Venue) 
of chapter 33 of title 18. 

49 US.C. 11904 (a) (3) makes it an offense for anyone to induce or 
attempt to induce a common carrier to discriminate unreasonably 
against another consignor or consi~ee in the transportation of prop
erty. Section 301 of the' bill J'Pppals spction 11904(a) (3) as covered 
in section 1751 (Commercial Bribery) of title 18. 

49 US.C. 11904 (c) (3) relates to venue requirements for any trial 
regarding rate and discrimination violations nnder this sectIon of 
the Interstate Commerce Act. Section 301 of the bill repeals section 
11904 (c) (3) lUS covered in Rule 16 (Place of Prosecution and Trial) 
of the Federal Rules of Oriminal Proce'dure and in subchapter B 
(Venue) of chapter 33 of title 18. 
~9 US.C. 11907 makes it. an offense for anyone to offer or .Qjve any

thIng of value to another p~r~on a:cting for or employed by a rail 
carner, or for the latter to solICIt, accept, or receive anythin.q; of value 
from the former. with intent to infiuE'nce the supply, distribution, or 
movement of railroad cars. Section 301 of the bill repeals the section 
a.s covered in section 1751 (COIlIlmercial Bribery) of title 18. with ;uris-
dictinn lmoerP·aetion 1751(d) (1) (H) and (d)·(2). .. 

49 US.C. 11909 Il'elates to recorclkeer>in.q: and repoJ'tin.q: violations 
by persons required to make reports to the Interstate Commerce Com
mission. Subsections (a) (l),(a) (2),(a) (5) (through "Commission,"), 
(b) (4), (b) (5), (b) (6). (c) (4), (c) (5), (c) (7) (through "Commis-
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sion,"), (d) (4), (d) (5), and (d) (6) relate to false entries, ~aJsifica
tion of records, mutilation and destruction of records, and filmg false 
reports and are Irepealed by section 301 of the bill as cover~d in s~c-

. tiollE 1343 (Making a False Statement) 'all!d 1344 (Tampermg WIth 
a Govemment RecoIld) of title 18. The last sentence of section 11909 
( c). relating t<J venue requirements fpr a iTial regarding recol1dkeep
ing . violatiollE under section 11909 (c) , iE repealed by section 301 of the 
bill as covered in Rule 18 (Place of Prosecution and TriaJ) of the 
Federal Rules of Criminal Procedure, and in subchapter B (Venue) 
of chapter 33 of title 18. See section 694 (a) of the bill for amendments 
to 49 U.s:C. 11909 (b) (1), (c)(2) , and (d)(2). 

49 U.S.C. 11913 makes it an offense for anyone to fail to appear and 
testify or produce records as required by subpoena or requtrement of 
the Interstate Commerce Commission~ Section 301 of tille bill repealfi 
the section as covered in sections 1332 (Failing to Appear as a vVit
ness) and 1333 (Refusing to Testify or to Produce Information) of 
title 18. 

49 U.R.C. 11914 ( c) provides a general criminal penalty for viola
tions under the Interstate Commerce Act when -specific penalties are 
not provided. The last sentence of section 11914 ( c). relating to venue, 
is repealed by section 301 of the bill as covered in Rule 18 (PlU!Ce of 
Prosecution and Trial) of the Federal Rules of Criminal Procedure 
and in subchapter B (Venue) of chapter 33 of title 18. See section 
694(c) of the bill fOIl' additional amendments to 49 US.C. 11914. 

50 U.S.C. 783 (a) (section 4 (a) of the Subversive Activities Control 
Act of 1950) prohibits anyone from knowingly combining, conspiring, 
or agreeing with any other person to perform any act which would 
substantially contribute to the establiE1hment within the United States 
of a totalitarian dictatorship, controlled and directed by any foreign 
government, organization, 0[' individual. Section 301 of the hill re
peaJs section 783 (a) as obsolete. See Scales v. United States, 367 US. 
203 (1961). 

50 US.C. 792( d) (3) (section 13 (d) (3) of the SubversivE' Activities 
Control Act of 1950) provides penalties for anyone who misbehaves or 
otherwise obstructs the proceedings of any hen.ring before the Sub
versive Activities Control Board held with respect to Communist ac
tion or front organizations. Section 301 of the bin repeals section 792 
(d) (3) as obsolete. 

50 U.S.C. 855 (section 6 of the Act of August 1,1956) makes it. an 
offense for anyone to willfully violate a provision of the A·c.t or regula
tions thereunder, which relate to registration of certain persons 
trained in foreign espionage systems, or willfully to make a false 
statement of a material fact or omit a material fact in a registration 
statement. Section 301 of the bill repeals the section as covered in sec
tions 1125 (Failing to Register as a Person Trained in a Foreign 
Es])ionage System) and 1343 (Making a False Statement) of title 18. 

50 U.S.C. 856 (section 7 of the Act of August 1, 19056) states that 
the failure to file a registration statement concerning training in a 
foreign espionage svstem is a continuing offense for as' long as the 
failure exists, notwit.hstanding any statute of limitation or other sta
tute to the contrarY. Aection ~01 of the bill repeals the section as cov
ered in section fll1 (d) (2) (B) ('Time Limitations) of title 18. 
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50 U.S.O. 1809 (section 109 of the Foreign Intelligence Surveillance 
Act of 1978) makes it an offense for a person intentionally to engage 
in electronic surveillance under color of law except as authorized by 
statute, or to disclose or use information obtained under color of law 
by electronic surveillance, lmowing or having reason to lmow that the 
information was obtained by electronic surveillance not authorized by 
statute. Section 301 of the bill repeals section 1809 as covered in sec
tion 1521 (Eavesdropping) of title 18. 

50 U.S.O. App. 462(b) (3) and (b) (5) (sections 12(b) (3) and 
(b) (5) of the Military Selective Service Act) makes it an offense for 
anyone to forge or lmowingly destroy or mutilate, or in any manner 
change a Selective Service certificate, or to possess any such forged or 
altered certificate that he knows to be forged or counterfeited. Section 
301 of the bill repeals sections 462 (b) (3) and (b) (5) as covered in 
subchapter E (Oounterfeiting, Forgery, and Related Offenses) of 
chapter 17 of title 18 and in section 1344 (Tampering With a Govern
ment Record) of title 18. See section 705 of the bill for additional 
amendments to 50 U.S.O. App. 462. 

50 U.8;O. App. 520(2) (section 200(2) of the Soldiers' and Sailors' 
Relief Act of 1940) makes it an offense for anyone to make or use a 
false affidavit, or statement, certificate, or declaration declared to be 
true under penalty of perjury, knowing it to be false, in order to obtain 
relief under the Act. Section 301 of the bill repeals s€ction 520 (2) 
as covered in subchapter E (Perjury, False Statements, and Related 
Offenses) of chapter 13 of title 18. 

50 U.S.O. App. 643b (section 1303 of the Act of March 27, 1942) 
provides for the issuance of court orders and related judicial proceed
ings to enforce subpoenas of the War Production Board. The last 
sentence of section 6436, making it an offense for anyone to fail or 
refuse to attend and testify, or to answer a lawful inquiry or produce 
documents, in obedience to a subpoena of any agency acting under the 
Act, is repealed by section 301 of the bill as covered in section 1332 
(Failing; to Appear as a Witness) and 1333 (Refusing to Testify or 
to Produce Information) of title 18. 

50 U.S.O. App. 1152(a) (6) (section 2(a) (16) of the Act of .Tune 29, 
1940) relates to the jurisdiction of federal courts over violations of 
provisions of the 'War and Defense Contract Act. The second sentence 
of section 1152 (Ia) (6), relating to venue, is repealed by section 301 
of the bill as covered in subchapter B (Venue) of chapter 33 of title 
18. The amendment is unnecessarv. See the notes under 18 U.S.O. App. 
1152 in the 1976 edition of the United States Code. 

50 U.S.O. App. 1884 (section 4 of the Housing and Rent Act of 
1947) authorizes priority in the sale or rental (If housing accommoda
tions to veterans of "'\Vorld ViTf1,r II ann of the Korean confiir..t, or their 
frumilies. Section 301 of the bill repeals the section as obsolete. . 

50 U.S.O. App. 2156(b) (section 706(b) of the Defense Production 
Act of 1950) relates to the jurisdiction of federal conrts over viola
tions of the Act. The second sentence of section 2156 (b), relating to 
venue of criminal cases, is repealed by section 301 of the bill as covered 
in Rule 18 (Place of Prosecution and Trial) of the Federal Rules of 
Oriminal Procedure and in subchapter B (Venne) of chapter 33 of 
title 18. See section 709 of the bill fol' an ad(litional amendm~nt to 
nO U.S.0. App. 2156 (b). 
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50 U.S.O. App. 2160(f) (section 710 (f) of the Defense Production 
Act of 1950) makes it an offense for an officer or employee of the 
United States to use confidential information obtained by virtue of 
his official duties to speculate on a commodity exchange or to disclose 
such information in order to aid any other person in such specula
tion. Section 301 of the bill repeals the section as covered in section 
1356 (Speculating an Official Action or Information) of title 18. 

50 U.S.O. App. 9-255 (b) (section 403 (b) of the Federal Oivil De
fense Act of 1950) provides a loyalty oath to be taken by all federal 
employees of the Federal Oivil Defense Administration. The last sen
tence of section 2255 (b) providing penalties for anyone who falsely 
takes such an oath, is repealed by section 301 of the bill as covered 
in section 1341 (Perjury) of title 18. 

50 U.S.O. App. 2406 (b) (section 7 (b) of the Export Administration 
Act of 1969) states that no one may be excused from complying with 
any requirement to supply information in an enforcement proceeding 
under the Act because of the privilege against self-incrimination, but 
that the immunity provisions of the Oompulsory Testimony Act of 
February 11, 1893 (49 U.S.O. 46) shen apply to anyone who specifically 
claims such privilege. Section 301 of the biH repeals section 2406 (b) 
as covered in subchapter B (Oompulsion of Testimony After a Olaim 
of Self-Incrimination) of chapter 31 of title 18. The section is also 
repealed because 49 U.S.O. 46 was repealed by Public Law 95-473, 
§ 4 (b), October 17, 1978, 92 Stat. 1466, and its provisions are covered 
in subchapter B of chapter 31 of title 18, and in sections 1332 (Failing 
to Appear as a Witness) and 1333 (Refusing to Testify or to Produce 
Information) of title 18. 

PART 13-AMENDMENTS RELATING TO THE CONGRESS, TITLE 2, UNITED STATES 
CODE 

2 U.S.O. 167g (section 3 of the Act of August 4, 1'950) provides 
penalties for offenses in Library of Oongress buildings and grounds. 
Section 311 of the bill amends the Act by deleting the proviso, relating 
to punishment for damage to public property, which is covered by 
subchapter A (Arson and Other Property Destruction Offenses) of 
chapter 17 of title 18. 

2 U.S.O. 194 (section 104 of the Revised Statutes) provides for 
certification by the Speaker of the House or the President of the Senate 

. to the United States Attorney of a statement of fact detailing a per
son's failure to appear to testify or to produce documents or answer a 
pertinent question, after being summoned by authority of either House 
of Oongress. Section 312 of the bill amends section 194 by deleting 
"witness summoned as mentioned in" 2 U.S.C. 192, which is repealed 
by section 301 of the bill and replaced by a description of the au
thority under which witnesses covered by section 194 are covered. 

2 U.S.C. 441j (section 329 of the Federal Election Campaign Act of 
1971) provides penalties for knowing and willful violations of the Act 
which involve making, receiving, or reporting contributions or expen
ditures that exceed $1,000 in a calendar year. Section 329 of the bill 
conforms section 441j to the Oode by providing an exception to this 
penalty provision for activities which are covered by section 1517 
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(Making an Excess Campai~n Expenditure) of title 18 or section 601 
of title 18 Appendix (Depl'lvation of Employment or Other Benefit 
for Political Contribution), as enacted by section 201(a) (1) of the 
bill. 

2 U.S.C. 455 (section 406 of the Federal Election Campaign Act of 
19'71) contains a statute of limitation for violations of the Federal 
Election Campaign Act of 1971. Section 313 (b) of the bill amends 
2 U.S.C. 455 to delete the statute of limitations provision as replaced 
by that in section 511 (Time Limitations) of title 18, but to retain 
that part ofthesection that is 2 U.S.C. 455 (b) (2) in current law. 

PART C-A~IENDffIEN'rS RELATING TO GOVERNl\IEN~' ORGANIZATION AND 
E~rpLOYEES, TITLE [j, UNITED STATES CODE 

5 U.S.C. 306 is anew section in title 5, United States Code, added by 
section 321 (a) of the bill. 5 U.S.C. 306 requires the head of each fed
eral government department 01' agency, the head of the Tennessee 
Valley Authority, and the head of the United States Postal Service: to 
consider the appropriateness of relinquishing to a State all or part of 
the legislative jurisdiction in all or part of the lands in its control in 
the State, and permits the head of the agency, with the concurrence of 
the Attorney General, to relinquish such jurisdiction. The section speci
fically exempts lands in Indian country from the provision. The sec
tion also specifies the procedure for relinquishment of jurisdiction, and 
states that relinquishment of jurisdiction takes effect upon acceptance 
by the State. While current law contains a number of provisions per
mitting heads of agencies to relinquish legislative jurisdiction, which 
are repealed by section 301 of the hill, 5 U.S.C. 306 has several advan
tages over the current piecemeal approach. First, it encourages agen
cies to relinquish legislative jurisdiction when appropriate by requiring 
each agency to examine the continued need for exclusive or concurrent 
legislative jurisdiction with a State over lands under its jurisdiction. 
Second, in order to assure a uniform policy concerning relinquishment 
of jurisdiction, it requires Attorney General concurrence in an agen
cy head's determination to relinquish jurisdiction. Third, it provides 
uniform procedures for relinquishment. Fourth, it assures notifica
tion to the Attorney General of the initiation of relinquishment proce
dures and of the acceptance by a state of jurisdiction. While 5 U.S.C. 
306 relates to both civil and criminal legislative jurisdiction, it is 
included here as a part of criminal code reform because of the Com
mittee's concern that the federal government has legislative juris
diction that extends beyond its needs. The Committee is particularly 
concerned about the continued need for retention of exclusive federal 
jurisdiction in some areas. The addition of 5 U.S.a. ::106 to the law 
is an expression by the Committee of the same sorts of concerns that 
prompted it to include those parts of section 205 (Exercise of Con
current Federal .Turisdiction) of title 18 designed to cause the fed
eral government to use reasonable restraint in exercising jurisdiction 
when a State has jurisdiction of the same offense. New 5 U.S.C. 306 
suggests the need to provide a rational pattern for the existence of 
federal legislative jurisdiction; new 18 U.S.C. 205 suggests the need 
for a rational pattern to the exercise of concurrent jurisdiction. 
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;') U.S.C. 701 (b) (1) (B) excludes the courts of the United States 
from the coverage of the judicial review provisions of the Aclministra
t.ive Procedure Act. Section 322 amends 5 U.S.C. 701(b) (1) (B) to 
also exclude tIl(' United States Sentencing Commission from those 
provisions. 

ti U.S.C. 3374 ( c) (2) lists the provisions of law under which a State 
or local government employee is deemed to be an employee of a fed
eral agency ,yhile on (letail to that agency. The list includes a number 
of provisions of Clll'rent title, 18. Section 323 of the bill amends 5 U.S.C. 
B374(c) (2) to delete the references to provisions of title 18 that are 
replaced by provisions of the revised title 18, to conform the cross
references of the sections of current t.itle 18 that are moved to title 
18 Appendix by section 201 (a) (1), and to make clear that a State or 
local govel1lment employee on assignment to the federal government 
is a fecleral public servant as defined in section 111 (General Defini
tions) oftitle 18. 

5 U.S.C. 7313 (a) makes a person convicted of a felony relating to 
inciting or participating in a riot or civil disorder ineligible for federal 
government employment. Section 324 of the bill conforms the language 
of section 7313 (a,) with that in sect.ion 1831 (Leading a Riot) and sec
tion 1833 (Engaging in a Riot) of title 18. 

:> U.S.C. 8312 provides that a government employee, or his survivor 
or beneficiary, will be denied an annuity or retirement pay if the 
employee, is convicted of an offense listed in subsection (b) or (c). 
Section 325 (a) of the bill conforms the section numbers and descrip
tions of title 18 offenses listed in 5 U.S.C. 8312 (b) (1) to those in cor
responding sections in revised title 18. Section 325 (b) of the bill con
forms the section numbers and descriptions of title 18 offenses listed 
in 5 U.S.C. 8312 ( c) (1) to those in corresponding sections in revised 
t.itle J8 . 

5 U.S.C. 8312 (b), 8312 (c), 8313 and 8315 list types of offenses 
which if committed by a, government employee will result in the denial 
of annuity or retired pay for the govel1lment employee or his survivor 
01' beneficiary. Section 325 ( c) of the bill states that the changes in 
terminology and section numbers in sections 325 (a) and (b) of tJhe 
bill will not apply to violations occurring before the effective date of 
the proposed code. 

PART D--AMENDMENTS RELATING TO AGIUOULTURE, TITLE 7, 
UNITED STATES OODE 

'7 U.S.C. 8 (section 6(a) of the Com1l110dity Exchange Act) permits 
the Commodity Futures Trading Commission to revoke 01' suspend 
the contract market designation of a board of trade for not enforcing 
the rules of the Commodity Futures Trading Commission or for violat
ing a nrovision of the Act or regulation thereunder. Section 331 (a) of 
the bill amends section 8 to include sections 1731 (Theft) (if there is 
,inrisdict.ion under subsection (c) (19» and 1763 (a) (1) (Commodities 
Exrhallge Offenses) of title 18 as activities which result in revOC1ttion 
and suspension, since those provisions cover offenses originally cov
('red in the Act. 

7 U.s c. 9 (section 9 (b) of the (1ommodlty Exchange Act) provi(les 
for the tel'l11ination of trading privileges for a person other than a 
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contract market who, among other things, manipulates or attempts 
to manipulate the market price of commodities or violates a provision 
or the Act or It regulation thereunder. Section 331(a) of the bill 
amends section 9 to include sections 1731 (Theft) and 176.3 (a) (1) 
(Commodities Exchange Offenses) of title 18 as activities which re
sult in termination of trading privileges, since those provisions cover 
acts that were violations of the Act before it was amended by this bill. 

7 U.S.C. 13(b) (section 9(b) of the Commodity Exchange Act) 
provides penalties for the manipulation of commodity prices, corner
ing the commodity, knowingly issuing false information affecting 
commodity prices, etc. Section' 331 (b) (1) of the bill amends section 
13 (b) by deleting the maximum. penalty set forth in the subsection 
and substituting a cross-reference to section 1763 (Commodities Ex
change Offenses) of title 18. This amendment is consistent with the 
Committee's decision to cover all felonies in title 18. 

7 U.S.C. 13'(c) (section 9(c) of the Commodity Exchange Act) 
specifies that violations of certain provisions of the Commodity Ex
chaDE:e Act are to be classified as misdemeanors. except as otherwise 
provided. Section 331(b) (9) of the bill conforms section 13(c) to the 
Coele by eleletinr- the reference to subsection (a). whi0h was renen.lE'(l hv 
section 301 of the bill as covered in section 1731 (Theft) of title 18, 
and substituting a cross-reference to that.. provision. 

7 TT.S.C. 13 ( d) (section 9 (el) of the Commodity Exchange Act) 
prohibits employees or agents of the Commodity Futures Trading 
Commission from participating in commodities transs,ctions. Section 
i\~1 (b) un of the hi.11 conforms section 13 (d) to the Code hv lll'Ming
the penalty provision and substitlltin~ a cross-reference to section 
1763 (Commodities Exchange Offenses) of title 18. This amendment 
is consist.ent with the Committee's decision to covel' all felonies in 
t.itle 18. 

7 U.S.C. 13(e) (section 9(e) of the Commorlity Exchange Act) 
prohihits an employee or agent of the Commodity Futures Trading 
Commission from imnartinp.: or using information obtained by virtue 
of emnloyment which woulcl affect commodity prices. Se.ction 331 (b) 
(3) of the bill conforms section 13 (e) to the code by deleting the ref

erence to nenaltieB and substituting 11., ('ross-rp-rerence to section 1763 
(Commodities Exchange Offenses) of title 18. This amendment is con
sistent with the Committee's decision to covel' all felonies in title 18. 

7 U.S.C. 13a-l (section 6c of the Ccrnmoditv Exchange Act) pro
vides that anV011e who violates the. Commodity Exchange Act may 
be subject to Commission-initiated ('omt action to en;oin the violation. 
Section 331(<') of the bill amends section 13a-1 by adding cross-rerer
ences to sections 1763 (Commodities Exclul.1lr-e Offenses) and 1731 
(Theft) of title 18 in order to make elear that violations nreviously 
coverecl in tlw Act but now coverecl in sections 1763 ancl1731 wi11 con
tinne to bp enioinable offenses uncleI' 7 F.S.C. 13n-l. 

7' U.S.C. 13b (section 6 ( c) of t 1lP COlllll1ocUtv Exchange Act) pro
vides t.hat anyone who. among othp,r things. maninulates or attemnts 
to manipulate the nrice of commodities or violates a provision of the 
Act may be subject to a cease and de.c;ist. Ord"l'. Sertion 331 ( c) of the 
bin amends sertion 13b by adding rroR"-referenre~c; to sections 1763 
(Commodities Exchange Offpnses) ann 1731 ('T'heft) of title 18 in 
order to make clear that violations of sections 1763 and 1731 continne 
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to subject a person to a cease and desist order under 7 U.S.C. 13b. 
Section 331 ( d) of the bill amends section 13b to conform to the reo 
placement of section 9(a) of the Commodity Exchange Act (7 U.S.C. 
13 (a) ) by section 1731 (Theft) of title 18 under the jurisdictional base 
providecl in section 1731 ( c) (19), and with the enactment of section 
1763 (Commodities Exchange Offenses) of title 18 as the penn1ty 
provision for violations of section 9 (b) of the Commodity Exchange 
Act (7U.S.C.13(h)). 

7 U.S.C. 13c(a) (section 13(a) of the Commodity Exchange Act) 
provides that anyone involvecl in activities violative of the Com
modity Exchange Act may be held responsible in administrative pro
ceedings as a principal. Section 331 ( c) of the bill amends section 13c 
(a) by adding cross-references to section 1763 (Commodities Exchange 
Offmises) and 1731 (Theft) of title 18 in order to make clear that any
one involved in activities violative of those provisions will continue 
to beheld responsible as a principal under 7 U.S.C. 13c(a)_ 

7 U.S.C. 15b(k) (section 1952(k) of the United States Cotton 
Futures Act) provides the penalties for a knowing violation of a re~
ula,tion made pursuant to the United States Cotton Futures Act 7 
U.S.C. 15b), other than a violation subject to 7 U.S.C. 15b( d) (3 . 
Section 352 of the bill conforms section 15b(k) to the Code by sub· 
stituting for the reference to 7 U.S.C. 15b( d) (3), 'which is repealed by 
section 301 of the bill, a reference to sections 1333 (Refusing to Testify 
or to Produce Information) and 1343 (Making a False Statement) 
of title 18, which replace it. 

7 U.S.C. 60 (section 9 of the United States Cotton Standards Act) 
lists the types of activities which constitute violations of the United 
States Cotton Standards Act. Section 333 of the bill amends section 
60 (b) by deleting the language that makes it an offense for a person 
licensed to classify cotton to accept money or other consideration :for 
neglect or improper pedormance of duties, as this offense is covered 
in subchapter F (Official Corruption and Intimidation) of chapter 
13 of title 18. Section 333 of the bill amends section 60 (c) by deleting 
the reference to improper influence of a person licensed to grade 
cotton as this provision is covered by subchapter F (Official Corrup
tion and Intimidation) of chapter 13 of title 18. Section 333 of the 
bill amends section 60 (d) by deleting the provision which prohibits 
forcibly assaulting, resisting, impeding, etc. or improperly influencing 
any person employed under the Cotton Standards Act in the per
formance of his duties as covered by section 1302 (Obstructing a 
Government Function by Physical Interference) of title 18 and in 
subchapter F (Official Corruption and Intil"!1idation) of chapter 16 of 
title 18 and in chapter 16 (Offenses Involving the Person) of title 18. 

7 U.S.C. 8-l:(d) (sect.ion 8 of the United States Grain Standards 
Act) specifies that inspectors under contract as inspectors under the 
Act are generally not to he conside·red employees of the United States, 
hut are to be deemed employees of the Department of Agriculture 
for purposes of the bribery, graft, assault, and homicide statutes. Sec
tion 334(a) of the bill amends section 84(d) by conforming the 
terminology and section numbers to the Code. 

7 U.S.C. 87c(c) (section 14(c) of the United States Grain Stand
ards Act) specifies that persons employed by the Department of Agri
culture to perform weighing functions pursuant. to the United States 
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Grain Standards Act are employees of the Department of Agricul
ture assigned to perform inspection functions for purposes of the 
assault and murder provisions of title 18. Section 334 (b) of the bill 
amends section 87c(c) by clarifying the continued coverage of those 
employees under subchapter A (Homicide Offenses), subchapter B 
(Assault Offenses), and subchapter C (Kidnapping and Related Of
fenses) of chapter 16 of title 18, by describing the employees as fed
eral public servants who are law enforcement officers for the purposes 
of those provisions. 

7 U.S.C. 136l(b) (3) (section 14(b) (3) of the Federal Insecticide, 
Fungicide and Rodenticide Act) describes as a violation of the Fed
eral Insecticide, Fungicide, and Rodenticide Act the disclosure, with 
intent to defraud, of a formula of a product acquired in connection 
with the registration requirements of the Act. Section 335 of the bill 
amends section 1361 (b) (3) by deleting the penalty provision and 
substituting language that makes a violation of the provision an 
unlawful act that is an offense described in section 1737 (Fraud in 
a Regulated Industry) of title 18. This amendment is consistent with 
the Committee's decision to cover all federal felonies in title 18. 

7 US.C. 270 (section 30 of the United States Warehouse Act) 
describes offenses under the United States ",Varehouse Act. Section 
1306(a) of the bill conforms section 270 to the Code by deleting ref
erences to forgery, counterfeiting, falsely representing, etc. a license 
issued by the Department of Agriculture under the Act as these pro
visions are covered by subchapter E (Counterfeiting, Forgery, and 
Related Offenses) of chapter 17 of title 18. Section 336 (b) of the bill 
conforms section 270 to the Code by deleting- references to issuing 
false receipts or certificates concerning agricultural products stored 
in licensed warehouses or altering such receipts because these offenses 
are covered by subchapter E (Counterfl.'.iting, Forgery and Related 
Offenses) of chapter 17 of title 18. Section 336 ( c) of the bill con
forms section 270 to the Code by deleting a reference to conversion 
of products stored in licensed warehouses, because the offense is 
covered in section 1731 (Theft) of title 18. Section 336 (d) of the bill 
amends section 270 by dividing one leligthy sentence into two sent
ences for style and clarity. Section 336 (e) of the bill amends section 
270 by deleting the word "so" before "converted" since the precec1i!lg 
reference to "converted" was deleted by section 336 (c) of the bIll. 
Section 336 (f) of the bill amends 7 US.C. 270 by adding- to the 
description of the authority to reimburse an owner of agricultural 
products converted, used, or removed in violation of 7 U.S.C. 270 
a reference to section 1731 (Theft) of title 18 and subchapter E 
(Counterfeiting, Forgery and Related Offenses) of chapter 17 (Of
fenses Involving Property) of title 18, in order to make clear that 
reimbursement available for violations covered in section 270 in cur
rent law wiU continue to be available under the Code. Section 336(g) 
of the bill amends 7 US.C. 270 by deleting references to false and 
fraudulent representation, classifications, and grading of agricul
tural products as covered by section 1343 (Making a False Statement) 
of title 18. 

7 U.S.C. 473 (section 3 of the Cotton Statistics and Estimates 
Act) imposes a duty on officers of cotton storage establishml.'nts find 
their representativl.'s or figents, to furniAh information to tll(' Dr-
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partment of Agriculture concerning grades and staples of cotton. 
'( U.S.C. 4:73 also specifies that it is an offense to Tefuse or willfully 
neglect to supply the answer or willfully to give a false answer or to 
refuse to permit Department employees to examine cotton. Section 337' 
of the bill amends section 4:73 by deletirig the offense of willfully mak
ing a false statement, which is covered by section 134:3 (Making a False 
Statement) oftitle 18. 

'{ U.S.C. 503 (section 3 of the Act of January 14, 1929) imposes 
a duty on dealers and others to furnish a report on the quantity of 
leaf tobacco on hand, and specifies that it is an offense to fail to 
supply this information or to willfully give false or misleading in
formation. Section 338 of the bill amends section 503 by deleting 
the offen,se of giving false or misleading answers, which is covered 
by section 1343 (Making a False Statement) of title 18. 

7' U.S.C. 511i (d) (section 10 ( d) of the Tobacco Inspection Act) 
describes violations associated with inspecting, sampling and weigh
ing tobac{!o by an inspector, sampler, or weigher of tobacco. Section 
339 (a) of the bill amends section 511i by deleting the offenses of 
issuing false certificates anel of accepting money or other considera
tion for neglect or improper performance of duties, which are covered 
by section 1343 (Making a False Statement) of title 18 and by sub
chapter F (Official Corruption and Intimidation) of chapter 13 
of title 18. 

7 U.S.C. 511i(h) (section 10(h) of the Tobacco Inspection Act) 
describes the offenses of falsely representing that tobacco has been 
inspected, sampled, or weighed, concealing low grade tobacco, or offer
ing deceptively loaded tobacco for inspection or sampling. Section 
339 (b) of the bill amends section 511i (h) by deleting the offense of 
offering deceptively loaded cargo for inspection or sampling, which 
is covered by subsection (a) (1) (E), .relating to submitting or inviting 
reliance on a misleading sample, of section 1343 (Making a False 
Statement) of title 18. 

7' U.S.C. 953 (section 3 of the Act of June 24, 1936) imposes a duty 
on dealers and others to furnish a report on the quantity of peanuts 
and peanut oil on hand and makes it an offense to refuse to give the 
report or willfully to give answers that are false and misleading. Sec
tion 340 of the bill amends section 953 by deleting the provision relat
ing to giving false information, which is covered by section 1343 
(Making a False Statement) of title 18. . 

Section 341 amends section 406 of the Sugar Act of 1948 (7 U.S.C. 
1156) to delete ]angugae covered in section 1343 (Making a False 
~tatement) of ~itle 18. The am~ndment is apparently unnecessary 
smce, under sectIon 18 ( a) of PublIc Law 92-138 (7 U.S.C. 1101 note ), 
the powers of the Secretary under the Act have terminat.ed. 

'7 U.S.C. 13'{3(a) (section 373(a) of the Ag:ricult.ural Adjustment 
Act of 1938) .requires specified persons to provide such information to 
the Secretary of Agriculture and keep such records as are required by 
the Secretary. The section also makes it an offense to fail to keep a 
report or record or to make a false report or record. Section 342 ( a) (1) 
of the bill an1ends section 1373 (a) by deleting the provision concerning 
the making of a false report or record, which is covered by section 1343 
(Making It. False Statemmt) of title 18. Section 342(a) (2) of the bill 
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further amends 7 U.S.C. 1373 (a) by adding a refer,ence to section 1343 
(Making a False Statement) of title 18 in the provision giving a 
tobacco warehouseman or dealer 15 days after notice of a violation of 
7 U.S.C. 1373 (a) in which to correct the violation. The added reference 
to section 1343 retains current law as to notice of violation. 

7 US.C.13800(a) (section 3800(a) of the Agricultural Adjustment 
Act of 1938) imposes a recordkeeping and reporting requirement on 
any person subject to the Act, except rice producers, and specifies pun
ishment for failing to make or keep a required record or report or mak
ing a false report or record. Section 342 (b) of the bill amends section 
13800 (a) by deleting the reference to making a false report or record, 
which is covered by section 1343 (Making a li'alse Statement) of title 
18. 

7 U.S.C. 2621 (b) (section 312(b) of the Potato Research and Pro
motion Act) specifies the penalty levied against a handler who vio
lates a plan providing for the research, development, advertising !md 
promotion of potatoes or who fails to pay a required fee. Section 343 of 
the bill amends section 2621 (b) by changing the violation from one of 
a criminal nature to one of a civil nature as suggested by the Depart
ment of Agriculture. 

PART E-A;i\fENDMENTS RELATING TO ALIENS AND NATIONALITY, TITLE 8, 
UNITED STATES CODE 

8 US.C. 1105a(a) (6) (section 106(a) (6) of tJhe Immigration and 
Nationality Act) specifies the circumstances in which an 'alien may 
challenge the validity of a deporlation order in -a criminal proceeding. 
Section 351(a) (1) of the bill amends section 1105a(a) (6) by adding 
references to sections 1331 (Criminal Contempt), 1332 (Failing to AJ?
pear as a Witness), 1333 (Refusing to Testify or Produce Evidence), 
and 1334 (Obstructing a Proceeding by Disorderly Conduct) of t1tle 
18, as the offenses relate to deportation proceedings, to the description 
of criminal proceedings in connection with which an alien may dhal
lenge the validity of a deportation order. The amendment is necessi
tated by the deletion from section 242 of tJhe Act (8 US.C. 1252) of 
material covered in those provisions of title 18, and is designed to carry 
forward current law. 

8 US.C. 1105a(a) (7) (section 106a(7) of the Immigration and Na
tionality Act) provides that 8 US.C. 1105a shall not preclude the 
Attorney General from .refusing to defer deportation of an -alien even 
though the alien has a right to judicial review of a deportation order, 
or to relieve the alien from compliance with 8 US.C. 1252 (d) and (e). 
Section 3551 (a) (2) of the bill amends section 1105a (a) (7) by adding 
references to sections 1331 (Criminal Contempt), 1332 (Failing to 
Appear as a Witness), 1333 (Refusing to Testify or Produce Evi
elence), and 1334 (Obstructing a Proceeding by Disorderly Conduct) 
of tit.le 18, as the offenses re}ate to deportation proceedings, after tlhe 
reference to 8 U.S.C.1252 (d) and (e), to carry forward current law 
regarding the alien's compliance with those provisions. 

8 U.S.C. 1182 (a) (9) (section 212(a) (9) of the Immigration and 
N ationa1ity Act) describes -as one category of excludable aliens those 
who have been convicted of a crime involving moral turpitude, but per
mits the granting of a visa to an alien who committed only one sUdh 
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crime while under the age of 18 or to an alien who committed a petty 
offense or admits to cOlmnitting a misdemeanor. Section 351 (b) (1) of 
the bill amends section 1182 (a) (9) by conforming the description of 
petty offenses and misdemeanors to the terminology and the terms of 
imprisonment provided in the sentencing provisions of title 18. 

8 U.S.a. 1182 (a.) (19) (section 213 (a.) (19) of the Immigration and 
Xationality Act) describes as one category of excludable aliens those 
who have obtained or soug.ht to obtain a visa by fraud or making false 
statements. Section 351(b) (2) of the bill amends section 1182(a) (19) 
by conforming the language with that in section 1343 (Making a False 
Statement) of title 18. 

8 US.C. 1182(i) (section 212 (i) of the Immigration and National
ity Act) provides that an alien who is the spouse, parent or child of a 
citizen of the United States or of an alien lawfully admitted for per
manent residence, and who is excludable because he has obtained or 
sought to obtain a visa by fraud or admitted perjury, may be granted 
a visa and admitted to permanent residence if he is otherwise admis
sible. Section. 351 (b) (3) amends section 1182 (i) by conforming the 
language to that of section 1343 (Making a False Statement) of title 
18. 

8 US.C. 1185 (a) (7) (section 215(a) (7) of the Immigration and 
Nationality Act) makes it an offense in time of war or national emerg
ency, or in time of war between two or more states othE'r than the 
United States if the President finds restrictions on aliens to 'be neces
sary, to use or attempt to use or to furnish to another for use any 
forged or counterfeited permit or evidence of permission, or an origi
nally valid permit or evidence of permission that is void or invalid. 
Section 351 (c) of the bill amends section 1185 (a) (7) by deletin9; the 
language relating to forged or counterfeited documentation, which is 
covered in snbchapter B (Offenses Involving Immigration, Naturali
zation, and Passports) of chapter 12 and subchapter E (Counterfeit
ing, Forgery and Related Offenses) of chapter 17 of title 18. 

8 U.S.C. 1251(a) (5) (section 241ea) (5) of the Immigration and 
Nationality Act) includes within the category of deportable aliens 
those who have, among other things, been convicted of violating cur
rent 18 US.C. 1546, which relates to forging and counterfeiting of 
visas and other immigration documents, and to related offenses. Section 
351 (d) (1) of the bill amends section 1251(a) (5) by deleting the ref
erence to 18 US.C. 1546 and substituting a list of the offenses in title 
18 that 18 U.S.C. 1546 formerly covered. 

8 U.S.C. 1251 (a) (7) (section 241 (a) (7) of the Immigration and 
Nationality Act) includes within the category of deportable aliens 
those who are engaged in espionage or who are members of Communist 
organizations, other than those who did not know or have reason to 
believe the organization was a Communist organization. Section 351 
(d) (2) of the bill amends section 1251( a) (7) by deleting a reference 
to the registration requirement imposed on Communist organizations 
which was repeaIed by Public Law 90-237. 

8 US.C. 1251(a) (17) (section 241 (a) (1'7) of tlle Immigration and 
Nationality Act) includes within the category of deportable aliens 
those who have been convicted of a violation or conspil:acy to violate 
various Act8 dealing with national defense. Section 351 (d) (3) of the 
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bill amends section 1251 (a) (17) to conform to the revision of title 18, 
including references to provisions relating to treason, sabotage and 
other offenses listed in chapter 11 (Offenses Dealing with National 
Defense), chapter 12 (Offenses Involving International Affairs), and 
chapter 16 (Offenses Involving the Person), as it relates to the Presi
dent, of title 18 and other defense-related Acts. 

8 U.S. C. 1252 ( d) (section 242 ( d) of the Immigration and N ational
ity Act) requires that aliens against whom a final deportation order 
has been outstanding comply with certain requirements of supervision. 
The section makes it an offense to willfully fail to comply with the 
regulations regarding supervision, to willfully fail to appear or give 
information as required, or to knowingly give false information. Sec
tion 351 (e) (1) of the bill amends the last sentence of section 1252( d) 
by deleting language relating to failure to appear or to give informa
tion and to false statements, which are covered by sections 1332 (Fail
ing to Appear as a -Witness), 1333 (Refuslng; to Testify or to Produce 
Information), 1341 (Perjury), 1342 (False Swearing), and 1343 
(Making a False Statement) oftitle 18. 

8 U.S.C. 1252(e) (section 242(e) oUhe Immigration and National
ity Act) specifies the nature of and penalties for willful failure to 
depart from the United States when an ontstanding deportation order 
exists. Section 351(e) (2) conforms section 1252(e) to the Code to 
specify that an offense under the section is an unlawful act that is an 
offense described in section 1211 (a) (4) (Unlawfully Entering the 
United States as an Alien) of title 18. The amendment is consistent 
with the Committee's decision to cover all federal felonies in title 18. 

8 U.S.C. 1306(c) (section 266(c) of the Immigration and National
ity Act) makes it an offense to file an application for registration which 
contains false statements or to fraudulently procure or attempt to pro
cure registration, and delineates the penalty for such violations. Sec
tion 351(f) (1) (B) of the bill conforms section 1306(c) to the Code 
by deleting the penalty provisions as covered by sections 1001 (Crimi
nal Attempt). 1301 (Obstructing a Government Function by Fraud) , 
and 1343 (Making' A False Statement) of title 18. Section 351(f) (1) 
(A) amends the provision by deleting "files an application" and sub
stituting "is convicted of filing" since the penalty provision is deleted. 

8 U.S.C. 1306(d) (section 266( d) of the Immigration and National
ity Act) defines as an offense the duplication of alien registration 
cards, except as authorized by regulation of the Attorney General, and 
specifies the l)enalties for violations of the provision. Section 351 (f) 
(2) of the bill conforms section 1306 (d) to the Code by deleting the 
offense and penalty provisions, leaving only the language regarding 
authority to issue regulations, because the offense and penalty language 
is covered by section 1741 (Counterfeiting) of title 18. 

8 U.S.C.1357(b) (section 287(b) of the Immigration and National
ity Act) authorizes an officer or employee of the Immigration and 
Naturalization Service to administer oaths and receive evidence con
cerning the privilege extended to aliens to be present in the United 
States, and provides penalties for knowingly or willfully giving false 
evidence or swearing' to a false statement. Section 351 (g) of the bill 
amends section 1357 (b) by deleting the langnage relating to offenseR 
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involving false statements as covered in subchapter E (Perjury, False 
Statements, and Related Offenses) of chapter 13 of title 18. 

8 U.S.C.1451(g) (section 340 (g) of the Immigration and National
ity Act) provides that the judge in a case in which the defendant is 
convicted of violating current 18 U.S.C.1425, which makes it an offense 
to knowingly procure naturalization or evidence of citizenship con
trary to law, shall declare void the final order admitting the person 
to citizenship and cancel the certificate of naturalization. Section 351 
(h.) (1) of the bill conforms section 1451(g) by deleting the reference 
to 18 U.S.C. 1425 and sUbstituting a reference to section 1215 (Fraud
ulently Acquiring or Improperly Using Evidence of Citizenship) of 
title 18, which replaces the earliel' provision. Section 351(h) (2) fur
ther conforms 8 U.S.C. 1451 (g) to the Code by adding cross-references 
to other provisions of the revised Code which are covered in current 
18 U.S.C. 1425, including sections of chapter 13 (Offenses Involving 
Government Processes) which cover actions involving fraud or false 
statements as these sections relate to procuring naturalization, and 
sections of subchapter E (Counterfeiting, Forgery and Related Of
fenses) of chapter 17 (Offenses Involving Property) as these sections 
relate to procuring naturalization. 

8 U.S.C. 1481 (a) (9) (section 349 (a) (9) of the Immigration and 
Nationality Act) provides that a person loses his nationalIty by com
mitting an act of treason, or an offense under current 18 U.S.C. 2383, 
2384, or 2385 under specified circumstances. Section 351 (i) of the bill 
amends the cross-references in section 1481(a) (9) to conform to the 
Code by referring to sections 1101 (Treason) and 1102 (Armed Re
hellion or Insurrection) of title 18. 

PART F-AlVlENDlVlENTS RELATING TO TIlE ARlVIED FOROES, TITLE 10, UNITED 
STA'I'ES CODE 

10 U.S.C, 772 (f) specifies that an actor may wear a military uniform 
while portraying a member of the ATll1ecl Forces only if the portrayal 
does not discredit the Armed Forces. Section 361 of the bill amends 
section 772 (f) by deleting the prohibition against discrediting the 
Armed Forces, which was mled unconstitutional in Sohacht v. United 
States, 398 U.S. 58 (1970). . 

10 U.S.C. 2671 (c) makes the penalties of local law pertaining to 
hunting, fishing or trapping violations applicable to similar offenses 
on a military installation. Section 362 of the bill conforms section 
2671 ( c) to the Code by specifying that a violation of the section is an 
offense under section 1861 (Violating State or Local Law in an En
clave) of title 18. 

PART G-AMENDMENTS RELATING TO BANKS AND BANKING, TITLE 12, 

UNITED STATES CODE 

12 l~.S.C. 92a(h) (section l(h) of the Act of September 28, 1962) 
ma.ke~ It unlawful for a nationa1 banking association to lend to an offi
cer, dIrector, or employee money from funds held in trust. Section 371 
of th~ ?ill conforms ~ect~on 92a (h) to the Code by deleting the penalty 
proYIslOn and Suhstltutmg a cross-reference to section 1731 (Theft) 
of tItle 18, since the offense constitutes a misapplication of funds held 
by a national credit institution. 
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12 U.S.C. 93(a) (section 5239 (a) of the Revised Statutes) pro
vides that if the directors violate or permit the violation of the Na
tional Banking Act, the rights, privileges, and franchises of the na
tional banking association are forfeited. Section 372 of the bill amends 
section 93 ('a) by adding to the reference to "this Title" cross-references 
to section 333 (Mutilation of National Bank Obligation) of title 18 
Appendix, and to sections 1731 (Theft) and 1743 (Criminal Endorse
ment of a 'Written Instrument) of title 18, since tho'Se provisions, as 
they apply to a national banking association, cover offenses previously 
described in the Title of the Revised StlLtutes from which 12 U.S.C. 
93 (a) is derived. Section 372 of the bill further amends section 93 (a) 
to make clear that the suit described in 12 U.S.C. 93 (a) is one to 
determine forfeiture rather than prosecution for violating one of the 
criminal provisions cited. . 

12 U.S.C. 95a(3) (section 5(b) (3) of the Trading With the 
Enemy Act) specifies penalties for willful violations of restrictions, 
tm posed by the President during periods of war or national emergency, 
on foreign investment or exchange. Section 373 of the bill amends 
section 95'a(3) by deleting the penalty provision and adding a cross
reference to section 1206 (Engaging in an Unlawful International 
Transaction) of title 18, which specifies in subsection (a) (5) that a 
violation of section 5 (b) of the Trading \iVith the Enemy Act is an 
offense. The amendment is consistent with the Committee's decision 
to cover all federal felonies in title 18. 

12 U.S.C. 209 (section 209 of the Bank Conservation Act) provides 
that conservators appointed pursuant to the Bank Conservation Act 
are subject to certain ;provisions of current title 18. Section 374 of 
the bill conforms section 209 to the Code by amending the cross
references to refer to the sections in title 18 and title 18 Appendix 
which cover the same subject matter, 'and to specify that the conserva
tors are deemed to be agents or employees of the bank for purposes 
of 'Specific provisions of title 18 in order to assure federal jurisdiction 
over those offenses if they are committed by conservators. 

12 U.S.C. 327 (paragraph 7 of section 9 of the Federal Reserve Act) 
provides that a member bank of tale Federal Reserve System which 
fails to comply with the requirements of the Federul Reserve Act 
will Jose its 'St{)ck in the Federal Reserve System and its rights arid 
privileges of membership. Section 375(a) of the bill conforms 12 
U.S.C. 327 to the Coele provision by adding cross-references to sections 
of title 18 which deal with making false statements, counterfeiting, 
br:ilbery, etc .. offenses whioh were previously covered in the Act, as 
offenses which will result in forfeiture. 

12 U.S.C. 503 (section 22(f) of the Federal Reserve Act) m::.kes 
officers of banks, which are members of the Federal Reserve System, 
liable in their individual capacity for violations of provisions of the 
Federal Reserve Act dealing with purchases of securities from bank 
directors, loans to bank directors by member banks, interest rates on 
depOSIts, regulations of the Federal Reserve Board, and specified pro
visions of title 18. Section 375 (b) of the bill conforms section 503 to 
the Code by amending the cross-references to provisions of title 18 
to conform to the appropriate section in t.he revised version of title 18. 

51-508 0 - 80 - 89 
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12 U.S.O. 617 (section 25 of the Federal Reserve Act) prohibits a 
corporation organized to engage in foreign banking' from engaging 
in commerce or trading in commodities except as otherwise provided 
and forbids it from fixing or attempting to fix the price of commodities. 
Section 375 (c) of the bill amends 12 U.S.C.617 by deleting the penalty 
provision and substituting a cross-reference to section 1763 (Oom
modities Exchange' Offenses) of title 18, which makes it an offense to 
violate 12 n.s.c. 617. This amendment is consistent with the Com
mittee's decision to cover all Federal felonies in title 18. 

12 U.S.O. 622 (the sixteenth paragraph of section 25(a) of the 
Federal I{eserve Act) provides that if a corporation organized to do 
foreign banking violates a provision of the Act, its rights, privileges, 
and franchises under the Act may be forfeited. Section 375 (d) of the 
bill amends section 622 to make clear that these violations include 
offenses described in section 1343 ea) (2), concerning false statements 
in a credit institution record, of title 18, 'and in sections 1731 (Theft), 
1743 (Criminal Endorsement of a Written In'Strument), and 1744 
(Criminal Issuance of a vVritten Instrument) of title 18. 

12 U.S.C. 1457(e) (section 308(e) of the Federal Home Loan 
Mortgage Corporation Act) states that the terms "agency" and 
"agenCies" shall include the Federal Home Loan Mortgage Corpora
tion when 11'sed with mference to an agency or agencies in specified 
sections of title 18. Section 376 of the bill conforms section 1457 (e) to 
the Code by amending the cross-references to sections of title 18 to the 
new sections in title IS and title 18 Appendix. Section 376 further 
amend'S section 1457 (e) by including officers or employees of the Cor
poration in the definition of federal public servu;llt for purposes of 
specified sections of title 18 and title 18 Appendix in order to aSSure 
the applicability of those provisions to officers and employees of the 
Corporation. 

12 'U.S.C. 1457(f) (section 308(f) of the Federal Home Loan 
Mortgage Corporation Act) extends certain provisions of chapter 25 
(Counterfeiting and Forgery) of current. title 18 to include the Cor
pOl'ation anel includes within the terms "obligation or other security" 
and "obligations or other securities" any obligation 01' other security 
of or issued by the Corporation. Section 376 of the bill amends section 
1457 (f) to conf01111 to the Code by making clear that the definition of 
obligation of the United States in section 1746 (Definitions for 
Subchapter E) of chapter 17 (Counterfeiting, Forgery and Related 
Offenses) of title 18 includes an obligation or other security of or 
issued bv the Corporation. . 

12 U.S.C. 1709-2 (section 912 of the Housing and Urban Develop
ment Act of 1970) defines as an offense engaging in it pattern or prac
tice of pur.c~asing one- to four-family dwellings subject to a loan in 
default, falhng to make payments under the mortgage, and applying 
or authorizing the application of rent for personal use; 'and specifies 
penalties for such pattern or practice. Section 377 of the bill amends 
section 1709-2 by deleting the penalty provision and substituting a 
cross-reference to section 1737 (Fraud in a I{egulated Industry) of 
title 18, which specifies that a violation of 12 U.S.C. 1709-2 is an offense 
under subsection (a) (2) and grades the offense as a Class E felony in 
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subsection (b). The amendment is consistent with the Committee's deci
sion to cover all Federal felonies in title 18. 

12 U.S.O. 1715z-4 (b) (section 239 (b) of the National Housing Act) 
makes it an offense for an owner of multifamily housing which is 
security for a mortgage to, while the mortgage is in default, willfully 
and knowingly use or authorize the use of rents or other funds derived 
from the property for any purpose other than to meet the actual and 
necessary expenses of the property. Section 378 of the bill conforms 
section 1715z-4 (b) to the Oode by deleting the penalty provision and 
substituting a cross-reference to section 1737 (Fraud in a Regulated 
Industry) of title 18, which makes violation of 12 U.S.O. 1715z-4(b) 
an offense in subsection (a) (2) and specifies in subsection (b) that an 
offense is a Class E felony. The amendment is consistent with the Oom
mittee's decision to cover all felonies in title 18. 

12 U.S.C. 1957 (section 127 of chapter 2 of title I of the Act of Octo
ber 26,1970) makes it an offense willfully to violate a regulation under 
the Act, under 12 U.S.C. 1829b (relating to banks insured by the 
Federal Deposit Insurance Company), or under 12 U.S.C. 1730d 
(relating to institutions insured by the Federal Savings and Loan 
Insurance Corporation) which relate to recordkeeping requirements 
for banks and other financial institutions, if the offense is committed 
in furtherance of the commission of 'a Fede'ral felony. Section 379 of 
the bill deletes the penalty provision in the section and substitutes a 
statement that a violation of section 1957 is an offense punishable under 
section 1762 (Monetary Offenses) of title 18. Under section 1762, the 
offense of violating 12 U.S.C. 1957 is described in subsection (a) (3), 
and the grading for the offense is set forth in subsection (b). 

31 U.S.O. 1059 (section 210 of the Ourrency and Foreign Trans
actions Reporting Act) makes it an offense to willfully violate a pro
vision of the Act in furtherance of the commission of any other 
violation of law or as part of a pattern of illegal activities involvin,g 
transactions exceeding $100,000 in a twelve-month period. Section 380 
of the bill amends 31 U.S.C. 1059 by deleting the penalty provision 
and SUbstituting a statement that a violation is an unlawfnl act that 
is an offense punishable under section 1762 (Monetarv Offenses) of 
title 18. The offense of violating 31 U.S.O. 1059 is described in subsec
tion (a) (1) of section 1762, and the offense is graded as a Olass D 
felony in subsection (h). 

PART H -AMENDMENTS RELATING TO THE OENSUS, TITLE 13, UNITED STATES 

CODE 

13 U.S.O. 211(2) specifies that anyone who retains any part of the 
compensation paid to any person appointed as an officer or employee 
of the Department of Commerce is subject to criminal penalties. 'Sec
tion 81 of the hill amends section 211 (2) to describe the apnointed posi
tions to which the subsection applies in order to conform the subsec
tion to the repeal by section 301 of 13 U.S.O. 211(1). 

13 U.S.C. 225 (a) specifies which offenses apply in connection with 
the conducting of a survey. 13 U.S.C. 225 (b) makes the nrovision for 
imprisonment in connection with a violation of 13 U.S.O. 222 inappli
cable to specified types of surveys. 13 U.S.C. 225 ( c) makes certain 
criminal provisions of title 13 inapplicable to surveys of governm~nts 
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and surveys taken more frequentl;y than annually from the offense pro-
visions. Section 382 (a) of the bIll amends sections 225 (a), (b), and 
(c) by adding a cross-reference to section 1343 (Making a F'alse 
Statement) of title 18 to make clear that that section applies to false 
statements in connection with the surveys, with the limitations speci
fied in 13 U.S.C. 225 (b) and (c). 

13 U.S.C. 225 (d) exempts a religious organization, which is required 
by doctrine to withhold requested information, from the offense provi
sions accompanying the survey provisions. Section 382 (b) of the bill 
conforms section 225 (d) to 13 U.S.O. 225 (a), (b), and (c) by adding 
a cross-reference to section 1343 (Making a False Statement) to title 
18 to make clear that the exemption also applies to that provision. 

PART I-AMEND]-IENTS RELATING TO COl\<f~RCE AND TRADE, TITLE 15, 
UNITED STATES CODE 

15 U.S.O. 1 (section 1 of the Sherman Act) provides that any con
tract, combination, or conspiracy in restraint of trade or commerce is 
illegal and specifies the punishment for a violation. Section 391 of the 
bill conforms section 1 to the Oode by deleting the penalty provision 
and substituting a cross-reference to section 1764 (Antitrust Offenses) 
of title 18, which provides that a person who violates section 1 of the 
Sherman Act is guilty of an offense under section 1764, and specifies 
that such an offense is a Class E felony. The amendment is consistent 
with the Oommittee's decision to cover every Federal felony in title 18. 

15 U.S.O. 2 (section 2 of the Sherman Act) provides that anyone 
who monopolizes or attempts to monopolize, or combines or conspires 
with any person to monopolize, any part of trade or commerce among 
the states or with foreign nations is guilty of a felony. Section 391 of 
the bill conforms section 2 to the Code by deleting the penalty provi
sion and substituting a cross-reference to section 1764 (Antitrust 
Offenses) of title 18, which provides that a person who violates section 
2 of the Sherman Act is guilty of an offense under section 1764, and 
specifies that such an offense is a Class E felony. The amendment is 
consistent with the Oommittee's decision to cover every Federal felony 
in title 18. 

15 u.S.O. 3 (section 3 of the Sherman Act) specifies that any con
tract, or combination, or conspiracy, in restraint of trade 01' com
merce is illegal. Section 391 of the bill amends section 3 by deleting 
the penalty provision and snbstituting a cross-reference to section 
1764 (Antitrust O.ffenses) of title 18, which provides that a person 
"who violates section 3 of the Sherman Act is gnilty of an. o.ffense 
under section 1764, and specifies that such an offense is a Olass E 
felony. The amendment is consistent with the Oommittee's clecision 
to covel' every Federal felony in title 18. 

Ii) U.S.a. 23 (section 13 of the Olayton Act) provides that ill any 
civil or criminal action brought by or on hehalf of the United States 
a subpoena for witnesses may be issued. Section 392 of the bill amencls 
section 23 by deleting the reference to the issuance of a subpoena in 
a criminal case as covered by Rule 17 of the Federal Rules of Orim-
infl1 P.,.."nr.rl ll rp. • 

15 U.S.C. 50 (section 10 of the Federal Trade Oommission Act) 
describes in the second paragraph as offenses. willfully making false 
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entries or statements in reports required to be filed or in records re
quired to be kept, and failing to file required reports, among related 
others. Section 393 of the bill amends the second paragraph of the 
section by deleting the reference to making false statements in a 
report and substituting a statement that the paragraph provides 
penalties for violations of the paragraph except where, the offense is 
covered by section 1333 (Refusing to Testify or to Produce Infor
mation), 1343 (Making a False Statement), or 1344 (Tampering 
With a Government Record) of title 18. The amendment makes clear 
that the penalties in those provisions apply in ]ien of those for a 
violation of 15 U.S.C. 50 whenever an offense is covered by one of 
those provisions. 

15 U.S.C. 77v(a) (section 22(>a) of the Se'curities Act of 1933) 
grants the district courts of the United States jurisdiction over of
fenses and violations of the Securities Act of 1933 and concurrent 
jurisdiction with State and Territorial courts of suits in equity and 
actions at law to enforce a liability or duty created by the Securities 
Act of 1933. Section 394 (a) of the bill amends section 77v (a) by de
leting the reference to offenses, thereby covering only civil jurisdic
tion in the provision, while leaving the description of criminal juris
diction to section 3301 (.Jurisdiction of District Courts Over Of
fenses) of title 18. 

15 U.S.C. 77x (section 24 of the Securities Act of 1933) specifies 
the penalties for willful violations of the Securities Act of 19~~ or of 
rules or regulations issued thereunder, and for willfully making 'an 
lmtrue statement in a registration statement filed thereunder. Section 
394(b) of the bill amends section 77x by deleting the penalty pro
vision and substituting a statement that a violation is an unlawful act 
that is an offense punishable nnder section 1761 (Securities Offenses) 
of title 18. Section 1761 specifies in subsection (a) (1) that a violation 
of 15 U.S.C. 77x is an offense and in subsection (c) that it is a Class D 
felony. The amendment is consistent with the Committee's decision to 
covel' all Federal felonies in title 18. 

15 U.S.a. 77vvv(b) (section ~22(b) of the Trust Indenture Act of 
1939) describes jurisdiction and venue over offenses and violations of 
the Trust Indenture Act. of 1939. Section 395 ea) of the bill amends 
section 77vvv(b) by deleting the reference to offenses, thereby cover" 
ing only civil jurisdiction and venue in the section. while criminal 
jurisdiction is coverrd in section 3301 (.Jurisdiction of Dishict Courts 
Over Offenses) of title 18, and venue in criminal cases is covered in 
Rule 18 (Place of Proserution and Trial) of the Federal Rules of 
Criminal Procedure and in subchapter B (Venue) of chapter ~3 of 
titlo 18. 

15 U.S.C. 77yyy specifies the penalties for willfnl violations of the 
Trnst Indenture Act of 19~9, or of a rule. regulation. or order there
nnder, and for will fnl making of an untrue statement of a material fact 
or an omission to state a mnterial fflct in a document filed or required to 
he kel1t nnder the Act. Section ~95 (b) of ,the bill amends section 77yvy 
bv clelcling the penalty provision and substituting a st.atement. t.hat a 
violation is an unlawful act that 1S an offense punishable nnder section 
1761 (Securities OffenseR) of ,title 18. Sedion 1761 specifies in snbsec
tjon (a) (2) thflt a violation of 15 U.S.r.. 77yvy is an offense, and sub
section (c) grades the offense as a 01 ass D felony. 



Title 15. 1402 

15 U.S.C. 780(b) (4) (B) (iv) (section 15o(b) (4) (B) (iv) of the 
Securities Exchange Act of 1934.) requires that the Securities and 
Exchange Commission censure, place limitations on, 01' revoke the 
rt'gistration of a broker 01' dealer, if it is in the public interest and the 
Commission finds that the broker 01' dealer, or perSall associated with a 
broker or dealer, has been convicted of anyone of the offenses listed in 
the section, including perjury, making a false statement, or theft, 
counterfeiting, or forgery of securities, 01' of a violrution of a section of 
title 18 listed in the section. Sect.ion 396 (a) of the bill amends section 
780(b) (4) (B) (iv) by conforming 'the cross-references to sections of 
title 18 that covel' the same offenses. 

15 US.C. 78aa (section 27 of the Securities Exchange Act of 1934) 
grants the district court of the United States exclusiye jurisdiction 
over violations of the Securities Exchange Act of 1934 or of rules 01' 

regulations issued thereunder and specifies the venue in which that 
jurisdiCition may be exercised. Section 396 (b) of the bill conforms the 
Janguage of section 7Saa to the repeal of the language relating to crimi
nal jurisdiction by section 301 of the bill. 

15 US.a. 78ff(a) (sectlon 32(a) of the Securities Exchange Act of 
1934) specifies penalties for wiJ1:[ul violations of the pr~visions of the 
Securities Exchange Act of 1934 and for willfully and knowingly fur
nishing false information or sb.\ltements in reports or documents re
quired to be filec1lUlder the Act. Section 396 (c) (1) of the bill amends 
<'ection 78ff (a) by deleting the penalty provision and substituting a 
stat~ment that a violation of 15 U.S.C. 'i'8ff (a) is an unlawful act that 
is an offense punishable under section 1761 (Securities Offenses) of 
title 18. Section 1761 provides in subsection (a) (3) that a violation of 
15 U.S.C. 78ff(a) is an offense and in snbsection (c) that the offense is 
a Class D felony. The amendment is c(lj,sistent with the Committee's 
c1ecisioll to cover all Federal felonies in title 18. 

15 US.C. 7B:ff(c) (i), (c) (2), and (c) (3) (section 32(c) (1), 
(c) (2), and (c) (3) of the Securities Exchange Act of 1934) provide 
the penalties for violating 15 US.C. 78dd-l (a), which relates to com
mercial bribery, by an issuer of a class of securities registered pursuant 
to section 12 of the Securities Exchange Act of 1934, or that is required 
to file a report under section 15 (d) of the Act, or by an officer, director, 
employee, or agent of the issuer, or by a stockholder acting in .behalf 
of the issuer, of a foreign official or foreign political party or official 
thereof, or the offering, giving, or agrerJ1ng to give anything of value 
to any other person, knowing that it win be offered, given, or agreed to 
be given to a foreign official or to a foreign political party or official 
thereof. Subsection (c) (1) of section 78ff specifies the fine applicable 
to a violation by an issuer, (c) (2) specifies the penalty applicable to an 
officer or director of an issuer or to a stockholder acting on behalf of 
the issuer, who willfully violates 15 U.S.C. 7'8dd-l (a), and subsection 
( c) (3) specifies the penalties applicable to an employee or agent, other 
than an officer, director, or stockholder, of an issuer if the issuer is 
found to have violated section 7Sdd-l (a ) and the employee or agent 
willfully carried out the act or practice constituting the offense. Sec
tions396(c) (2) and (c) (3) delete the penalty provisions in subsections 
(c) (1), (c) (2), and (c) (3) of 15 U.S.O. 78ff and substitute in each 
subsection a statement that a violation is an unlawful act. that is an 
offense described in section 1751(a) (2) (Commercial Bribery) of title 
18. Section 1751, in turn, in subsection (a) (2) makes a violation of 
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section 32(c) (1), (c) (2), or (c) (3) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78ff(c) (1), (c) (2), and (c) (3)) an offense, and 
in subsection (b) (1) grades the offense as a Class D felony. The amend
ments are consistent with the Committee's decision to cover all Fed
eral felonies in title 18. 

15 U.S.C. 78ff(c) (4) (section 32(c) (4) of the Securities Exchange 
Act of 1934) prohibits an issuer from paying a fine incurred by an 
officer, director, stockholder, agent or em,Ployee of the issuer. Section 
396(c) (2) of the bill amends section 78ff(c) (4) to conform to the fact 
that fines for violating paragraph (2) or (3) of the subsection are im
posed under title 18 rather than under those paragraphs. 

15 U.S.C. 78dd-2 (section 104: of the Foreign Corrupt Practices Act 
of 1977) contains provisions parallel to those of 15 U.S.C. 78dd-l ex
cept that they apply to do~estic concerns othe~ than those cover.ed by 
15 U.S.C. 78dd-I. SubsectIOn (b) (1) (A) specIfies the fine applIcable 
to a violation by a domestic concern other than one described in sub
section (b) (1) (B), subsection ('b) (1) (B) specifies the penalty for an 
individual who is a domestic concern and who willfully violates 15 
U.S.C. 78dd-2(a) , subsection (b) (2) specifies the penalty appli
cable to an officer or director of a domestic concern, or a stockholder 
acting on behalf of a domestic concern, who willfully violates 15 
U.S.C. 78dd-2 (a), and subsection (b) (3) specifies the penalties 
applicable to an employee or agent other than an officer, director, or 
stockholder, of a domestic concern if the domestic concern is found to 
have violated section 78dd·-2 (a) and the employee or agent willfully 
carried out the act or practice constituting the offense. Section 396A 
(a) and (b) of the bill delete the penalty provisions in subsections 

. (b) (1) (A), (ob) (1) (B), (b) (2), and (b) (3) of section 78dd-2 and 
substitute in each subsection a statement that a violation is an unlaw
ful act that is an offense described in section 1751(a) (2) (Commercial 
Bribery) of title 18. Section 1751, in turn, in subsection (a) (2) makes 
a violatIOn of section 104(b) (1), (b) (2), or (b) (3) of the Foreign 
Corrupt Practices Act of 197'7 (15 U.S.C. 78dd-2(b) (1), (b) (2), or 
(b) (3» an offense, and in subsection (ob) (1) grades the offense as a 
Class D felony. The amendments are consistent with the Committee's 
decision to cover all Federal felonies in title 18. 

15 U.S.C. 78dd-2(b) (4) (section 104(b) (4) of the Foreign Cor
rupt Practices Act of 1977) prohibits a domestic concern from paying 
a fine incurred by an officer, director, stockholder, employee, or agent 
of the concern. Section 396A (c) amends section 78dd-2 (b) (4) to 
conform to the fact that fines for violating paragraph (2) or (3) 
of the subsection are imposed under title 18 rather than under those 
paragraphs. 

15 U.S.C. 79y (section 25 of the Public Utility Holding Company 
Act of 1935) grants the district court of the United States jurisdic
tion and venue over offenses 'and suits concerning violations of the Pu'b
lic Utility Holding Company Act of 1935. Section 397 ( a) of the 
bill conforms the language of section 79y to the repeal of the lan
guage relating to criminal jurisdiction by section 301 of the bill. 

15 U.S.C. 79z-3 (se'ction 29 of the Public Utility Holding Com
pany Act of 1935) specifies penalties for willful violations of the 
provisions of the Public Utility Holding Company Act of 1935 or of 

------------
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a rule, regulation, or order thereunder, and for willfully making 
false statements in tlocuments or reports required to be kept or filed 
under the Act, knowing the statements to be false. Section 397 (b) of 
the bill amends section 79z-3 by deleting thp· penalty provision and 
sUbstituting a statement that a violation L an unlawful act that is 
an offense described in section 1761 (Securities Offenses) of title 18. 
Section 1761, in turn, in subsection (a) (4) states that a violation of 
15 U.S.C. 79z-3 is an offense and in subsection (c) that an offense is 
a Class D felony. 

15 U.S.C. 80a-43 (section 44 of the Investment Company Act of 
1940) grants the district court of the United States jurisdiction over 
offenses and suits concerning violations of the Investment Compa,ny 
Act of 1940. Section 398 (a) of the bill conforms the language of 
section 80a-43 to the repeal of the language relating to criminal juris
diction by section 301 of the bill. 

15 U.S.C. 80a-48 (section 49 of the Investment Company Act of 
1940) specifies penalties for willful violations of the provisions of 
the Investment Company Act of 1940 or of a rule, regulation, or order 
therelmder, and for willfully making false statements in documents 
or reports required to be kept or filed under the Act. Sectioll 398 (b) of 
the bm amends section 80a-48 by deleting the penalty provision and 
substituting a statement that a violation is an unlawful act that is 
an offense described in section 1761 (Securities Offenses) of title 18. 
Section 1761, in turn, in subsection (a) (5) provides that a violation 
of 15 U.S.C. 80a-48 is an offense and in subsection (c) that an offense 
is a Class D felony. 

15 U.S.C. 80-h-3(e) (2) (D) (section 203(e) (2) (D) of the Invest
ment Advisers Act of 1940) requires that the Securities and Exchange 
Commission impose sanctions on an investment adviser who had been 
convicted of an offense in title 18 such as making false oaths or stat~
mants, bribery, or fra"ud, counterfeiting or forgery of securities. Sec
tlon 399(a) of the bill amends section SOb-3(e) (2) (D) by amending 
the cross-references to title 18 provisions to refer to the fLnalo.u:ous 
provisions of revised title 18: sections 1351 (Bribery), 1734 (Ex
ecutirg a Fraudulent Scheme), and 1735 (Bankruptcy Fraud) of 
title 18, and subchapter E (Perjury, False Statements and Helatecl 
Offenses) of chapter 13 and subchapter E (Counterfeiting, FOTgery 
and Related Offenses) of chapt~r 17 of title 18. 

15 U.S.C. 80b-14 (section 214 of the Invest.ment Advisers Act of 
1949) grants the district court of the United States inl'isdiction over 
offenses 'and suits concerning violfltions of the InveStment Advisers 
Act of 1940. Section 399 (b) of the bill conforms the I ang-uage of section 
80b-14 to the repeal of the la.nguage relating to criminal jmisdiction 
by section 301 of the bill. 

'15 U.S.C. 80b-17 (section 217 of the Investment. Advipel'S Act of 
1940) specifies penalties for violat.ions of the Act, or of rules, regula
tions or orders of the Securities and Exehange Commission DUl'Suant to 
the Act. Section 399 (c) of t.11E' bill amends section 80b-17 by deleting 
the penalty provision and substituting n, statement. that a viola.tion is 
an unlawful act that is an offense pnnislHtble under sE'ct.ion 1761 (Secu
rities Offenses) of title 18. Section 1761, in turn, proVlides in subsection 
(a) (6) that a violation of 15 U.S.C. 80b-17 is an. offense and in sub
section (c) that an offense is a Olass D felony. 
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15 U.S.C. 714m.(e) (section 15(e) oftheCommodity Credit Corpora
tion Charter Act) expressly makes the general penal statutes of the 
United States applicable to acts involving the Corporation except as 
they relate to crimes already punishable pursuant to sections 
714m (a), (b), (c), and (d) of title 15. Section 401 of the bill amends 
section 114m. (e) by deleting the reference to subsections (a) through 
(d), which are repealed by section 301 of the bill. 

15 U.S.C. 715i(c) (section10(c) of the Act of February 22, 1935) 
grants the district court of the United States jurisdiction over viola
tions of the Connolly Hot Oil Act. Sectrion 402 of the bill conforms the 
language of section 715i (c) to the repeal by section 301 of tihe bill of 
the language relating to criminal jurisdiction; 

15 U.S.C. 717u (section 22 of the Natural Gas Act) grants the dis
trict court of the United States jurisdiction over violatrrons of the N at
ural Gas Act. Section 403 of the bill conforms the language of section 
717u to the repeal by section 301 of the bill of the language relating to 
criminal jurisdiction. 

15 US.C. 1176 (section 6 of the Act of ,January 2, 1951) provides 
penalties for wolations of sections o-r chapter 24 (Transportation of 
Gambling Devices) of tit1e 15 which provide for such things as label
ling gambling devices. Section 404 of the bill conforms section 1176 to 
the Code by amending the section to make clear that the penalty set 
forth in the section does not apply to an offense described in section 
1343 (Malcing A False Statemem:) of title] 8, which specifies in section 
1343 (b) the grade of offense appHcable to a violation. 

15 US.C. 1611(1) (section 112(1) of the Truth in Lending Act) 
makes it an ofl'rnse to willfully and knowingly fail to provide informa
tion when required under the Act, providC:' inaccurate information, un
derstate the annual percentage rate, or otherwise fail to comply with 
requirements under the Act. Section 405 (a) of t'he bill conforms sec
tion 1161 (1) to the Code by deleting the reference to giving false or in
accurate informat.ion as covl:'red in sertion 1343 (Making a Fah e State
ment) of title 18. 

15 US.C. 1644(a) anc11il F.S.C. J644(c1) (sl:'ction 134(a) and (d) 
of the Truth in Lending Act.) provide that anyone who lrnowin.crly 
uses, or attempts or conspires to nse, a forgl:'d, counterfeited, or stolen 
credit card in a transaction affecting interstate or foreign commerce, 
or who knowingly rereives money or anything else of valne with a Jost 
or fictitious, forged, counterfeited, or stolen credit card is guilty of an 
offense. Section 405 (b) (1) of the bill conforms sl:'ctions 1644 (a) and 
1644(d) to the Code by making thl:' sl:'ctions inapp]jeable to offenses 
coveTed by section 1731 (Theft) of tit Ie 18 by adding it cross-refer
ence to section 1731. See the jurisdictional base provided in section 
1731 (c) (6). 

15 11.S.C. 1644(a) and 15 US.C. 1644(f) (section 134(a) and (f) 
of t]1(' Truth in Lending Act) nrovide that anyone who llses a forged, 
counterfeited, stolen, lost or fictitious credit card 0]' who fUl'Jlishes 
money 01' anything else of value through use of a forged, counter
feited. stolen. lost, or fictitions credit cawl in excess of $1,000 is snb;ect 
to a penalty. Section 405 (b) (2) of the bill nmends sections 1644 (a) al}d 
1644(f) by clarifying that an aggregation of a series of trnnsactiolls 
totalling $1,000 will satisfy the l'efluiremenh:; fo], an offense. 
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15 U.S.C. 1644(a) , (b), (c), (d), and (f) (section 134(a), (b), (c), 
(d), and (f) of the Truth in Lending Act) provide penalties for ob
taining, concealing, or furnishing anything of value by means of a 
forged, counterfeited, lost, stolen, or fictitious cl'rcLit card and fol' 
transporting or using an instrumentality of intrI'state commerce to 
transport such a credit carel. Section 405(b) (3) amends section 1644 
(a), (b), (c), (d) and (f) to clarify that to leach the value specified 
in each subsection, violations using more than one credit card may be 
aggregated to satisfy the requirements for an offense. 

15 U.S.C. 1693n(a) (1) (section 916(a) (1) of the Electronic Fund 
Transfer Act) provides that anyone who knowingly and willfully 
provides false or inaccurate information or fails to provide informa
tion as required by the Board of Governors of the Federal Reserve 
System under the Act will be penalized. Section 406 of the bill amends 
section 1693n(a) (1) by deleting the reference to giving false or inac
curate information, which is provided for in section 1343 (Making a 
False Statement) of title 18. 

15 U.S.C. 1717 (section 1418 of the Interstate Land Sales Full Dis
closure Act) makes it an offense willfully to violate the Act or rules 
or regnlutions issued pursuant to the Act or willfully to file a record 
or issue a report containing an untrue statement of a material fact or 
omitting to state a material fact. Section 407 (a) of the bill amends 
section 1'717 by deleting the reference to making untrue statements, 
which is provided for in section 1343 (Mnking a False Statement) of 
title 18. Section 407 (b) of the bill amends the remaining portion of 
15 U.S.O. 1717 by deleting the penalty provision and substituting a 
statement that a violation of the section is an unlawful act that is an 
offense punishable under section 1737(a) (3) (Fraud in a Regulated 
Industry) or title 18. Section 1787 (a) (3), in turn, provides in subsec
tion (a) that a violation of 15 U.S.a. 1717 is an offense and in sub
section (b) that an offense is a Class E felony. 

15 U.S.C. 1825 (a) (2) (B) (section 6 (a)'(2) (B) of the Horse Pro
tection Act of 1970) makes it an 'Offense for anyone knowingly to make 
a false en.try or statement in any record, report, aCColUlt, memoran
dum, notification or other information required by the Secretary of 
Agriculture pursuant to the Horse Protection Act of 1970, which gov~ 
crns the show, sale or auction of horses. 15 U.S.C. 1825 (a) (2) (B) also 
describes offenses relating to failure to keep records, or removing, 
destroying, or refusing t'O submit documentary evidence. Section 
408(1) of the bill amends section 1825(a) (2) (B) by deleting the of
fense of making a false entry or statement which is provided for by 
section 1343 (Making a False Statement) of title 18. Section 408(2) 
of the bill further amends section 1825 (a) (2) (B) by deleting a refer
ence to language deleted by section 408 (1) of the bill. Section 408 (3) 
of the bill further amends secti'OIl 1825(a) (2) (B) by clarifying that 
the records, accounts, etc .. are those required by the Secretary of Agri
culture. The amendment IS necessary to conform to the deletion made 
by section 408 (1) of the bill. Section 408 ( 4) of the bill further amends 
section 1825 (a) (9) (B) by deleting the provisions relating to remov
ing, destroying, or refusing to srrbmit ,documentary evidence as pro
vided in section 1344 (Tampering "Vith a Governinent Record) and 
s~ction 1333 (Refusing to Testify or to Produce Information) of 
tltle 18. 
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15 U.S.C. 2615(b) (section 16(b) of the Toxic Substances Control 
Act) provides crimmal penalties in addition to or instead of the civil 
penalties for failure to comply with promulgated rules, failure to 
maintain records or allow access to them, usin¥ chemicals processed 
in violation of this chapter and failure to perllllt inspection of facili
ties. Section 409 of the bill amends section 2615 (b) by excluding from 
coverage of the provision failure to permit inspection or entry into a 
facility in which chemicals are manufactured, stored, processed or 
held. That offense is covered in sections 1302 (Obstructing a Govern
ment Function by Physical Interference) and 1357 (Tampering With 
a Public Servant) of title 18. 

PART J-AMENDMENTS RELATING TO CONSERVATION, TITLE 16, UNITED 
STATES CODE 

16 U.S.C. 1a-6(b) (1) (section 10(c) (1) of the Act of August 18, 
1970) grants the Secretary of the Interior authority to designate Fed
eral or State employees as special policemen in the areas of the N a
tional Park System. Section 411 of the bill conforms section 1a-6 (b) 
(1) to the Code by deleting references to 16 U.S.C. 1a-6(a) (1), (2) 
and (3), which are repealed by section 301 of the bill, and cross
referencing to sections 3001 (a) (9) (giving primary responsibility for 
detecting and investigating offenses committed within the National 
Park System to the Department of the Interior if primary responsi
bility for a particular offense is not assigned to another agency) and 
3022 (Department of the Interior) of title 18, which replace the re
pealed provisions. 

16 U.S.C. 57 (section 1 of the Act of June 2, 1920), 16 U.S.C. 95 
(section 1 of the Act of June 30, 1916),16 U.S.C . .117 (section 1 of the 
Act of April 25, 1928), 16 U.S.C. 124 (section 1 of the Act of Au
gust 21,1916),16 U.S.C. 163 (section 1 of the Act of August 22, 1914), 
16 U.S.C. 198 (section 1 of the Act of March 2, 1929), 16 U.S.C. 204 
(section 1 of theAot of April 16, 1928),16 U.S.C. 395 (section 1 of the 
A0t. of April 19, 1930), 16 U.S.C. 403c-1 (section 1 of the Act of Au
gust 19, 1937), 16 U.S.C. 403h-1 (sec.tion 1 of the Act of April 29, 
1942), and,16 U.S.C. 408i (section 1 of the Ac.t of April 16, 1928) give 
sole land exclusive jurisdiction to the United States over National Parks 
as specified, reserving certain rights, such as the right to serve process, 
to stakes wherein the National Parks are located. Section 412 of the bill 
conforms these sections to the terminology of the Code by deleting' the 
term "crime"each place it appears in these sections and substituting 
the term "offense". See the definition of "crime" in section 111 (Gen
eral Definitions) of title 18. All of these provisions should be read in 
conjunction with 5 U.S.C. 306, as enacted by section 321, which requires 
the heJud of each agency to reexamine the continued need for legisla
tive jurisdiction over lands under the agency's control. 

16 U.S.C. 114 (section 4 of the Act of June 29, 1906) makes it an 
offense for any person to willfully remove, disturb, destroy or molest 
evidences of ancient civilization or other property from the Mesa 
Vc,:de National Park. Section 413 of the bill conforms secHon 114 to 
the Code by deleting the terms "remove" and "destroy" because they 
describe offenses c()vered in section 1731 (Theft) of title.18 and in sub
chapter.A (Arson and Other Property Destruction Offenses) of chap
ter 17 of title 18. 



Title 16. 1408 

16 U.S.C. 117c (section 4 of the Act of April 25, 1928) bans fishing, 
except in season, and hunting -as well as any act tllat will inj ure or spoil 
the :Mesa Verde National Park. Section 414(1) oithe bill amends sec
tiOIl 117c by deleting the descriptions of the offenses of willfully re
moving or destroying any evidence of an ancient civilization from the 
park because those offenses are covered in section 1731 (Theft) of t1tle 
18 and in subchapter A (Arson -and Other Property Destruction Of
fenses) of chapter 17 of title .18. Section 414(2) of the bill further 
tl1menc1s section 117c by adding a cross-reference to subchapter A (Ar
son and Other Property Destruction Offenses) of chapter 1'1 of title 18. 
This ·amendment makes clear that a person who damages or removes 
propel,ty from the park may be requirecHo restore it, as in current law. 

16 U.S.O. 146 (section 6 of the Act of January 9, 1903) specifies as 
offenses the unlawful intrusion upon ,Vind Oave National Game Pre
serve, the appropriation of any object"the injury or waste to Wind 
Oave National Game Preserve, -and the vi01ation of any rule or regula
tion relating to the Preserve. Section 415 of the bill amends section 146 
bv deleting references to offenses coverecl in sections 1713 (Oriminal 
Trespass), 1731 (Theft) of title 18, and in subchapter A (Arson and 
Other Property Destruction Offenses) of chapter 17 of title 18. 

16 U.S.O. 354 (section 8 of the Act of February 26, 1917) provides 
criminal penalti.es for violations relating to Mount McKinley National 
ParI;:. Section 416 of the bill amends section 354 to make clear that, 
if an offense is a violakion of subcha)?ter A (Arson and Other Property 
Destruction Offenses) of chapter 1( of title 18, the penalties for viola
tions of tllose title 18 provisions apply in lieu of the penalties pre
scribed in section 354. 

16 U.S.C. 364 (section 4 of the Act of March 3, 1891) makes it an 
offense for a, person to make a false oath 01' affirmation in the course of 
an investigation by the Secretary of the Interior of the business na
ture of a person who applies for a lease to bathhouses or a contract to 
use hot water for bathhouses in Hot Springs National Park. Section 
417 of the bHl amends section 364 by deleting the language concerniul:!; 
false oaths or affidavits as covered in sections 1341 (Perjury) and 1342 
(Fa]se Swearing) of title 18. 

16 U.S.O. 371 (the Act of March 2, 1911) provides that a person who 
is unable to afford the costs of bathing in the water of Hot Springs Na
tional Park and who needs to do so for medical reasons may bathe at 
the free bathhouse npon swearing as to his inability to pay. Section 
418 of the bill amends sectio.n 371 by deletin.g the, penn,ltv provision for 
false swearing as covered by sections 1343 (Making a False Statement) 
and 1342 (False Swearing) of title 18. 

16 F.S.C. 373 (section 3 of the Act. of April 20, 1904) makes it an of
fense to. damage, injure, or spoil anvtlling in Hot Springs Mountain 
Reservation. Section 419 (a) of the 'hill amends section 373 by deleting 
the penalty provisi.on and snbstitntin.g a cross-reference to subchap
ter 1\.. (Arson and Other Property Destruction Offenses) of chapter 17 
of tItle 18, since that subchapter covers the offenses described in section 
373. 

16 U.S.C. 374 (section 4 of the. Act of April 20,1904) makes it an 
offense for any person to enter or attempt to enter to 'bathe in the Hot 
F3prings unless in compliance with rilles and regulations promulgated 
by the Secretary of the Interior. Section 419 (b) of the bill amends 
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section 374 by deleting the penalty provision and substituting a cross
reference to section 1713 ( Criminal Trespass) of title 18, since that 
section covers the offense described in section 374. 

16 U.S.C. 414 (section 2 of the Act of March 3, 1897) makes it an 
offense to trespass on national military parks for the purpose of hunt
ing or to hunt or set traps, nets, and other devices to catch game there
on. Section 420 of the bill amends section 414 by deleting tl1e language 

. creating the offense of trespass since the offense is covered in section 
1713 (Criminal Trespass) of title 18. 

16 US.C. 422d (section 5 of the Act of .Tune 2,1926),16 U.S.C. 
4-23£ (section 7 of the Act of .J une 3, 1926), 16 US.C. 425g (section 8 
of the Act of February 14, 1927), 16 U.S.C. 426i (section 10 of the 
Act of March 3, 1927), 16 US.C. 428i (section 10 of the Act of 
March 26, 1928), 16 US.C. 430i (section 7 of the Act of March 2, 
1917) and 16 U.S.C. 430g (section 8 of the Act of .Tune 21, 1934) 
create offenses relating to destruction or damage to or removal of 
specified property from specified national parks. Section 421 of the 
bm conforms these sections to the Code by making clear that the 
penalties set forth for violating section 1731 (Theft) of title 18 and 
for violating subchapter A (Arson and Other Property Destruction 
Offenses) apply in appropriate cases in lieu of the penalties set forth 
in these sections. 

16 US.C. 4:60k-3 (section 4 of the Act of September 28, 1962) grants 
the Secretary of the Interior the power to issue permits and establish 
charges and fees for the use of. conservation areas, and to issue regula
tions to carry out the purposes of the Act that created the national 
conservation recreation areas. The section specifies that a violation 
of such a regulation is a petty offense as defined in 18 US.C. 1. Section 
4-22 of the bill conforms section 460k-3 to the Code by deleting the 
term "petty offense" and substituting the term "misdemeanor". 

16 U.S.C. 4-60n-8 (section 9 of the Act of October 8, 1964) provides 
for the appointment of a United States Commissioner for that portion 
of the Lake Mead National Recreation Area situated in Mohave 
County, Arizona and defines the commissioner's functions. Section 
42~(a) of the bill changes the references in the section to the ('om
missioner to references to the magistrate, since magistrates have re
placed commissioners pursuant to Public Law 88-639. Section 423 (b) 
of the bill revises the second paragraph of section 460n-8 t'o conform 
to the jurisdiction of mag-istrates under title 18 and to the rules of the 
Supreme Court prescribed for magistrates. 

16 US.C. 552d (section 4 of the Act of May 28, 1940) provides that 
a violation of a regulation issued by the Secretary of Agriculture for 
the protection of a watershed in a national forest is subiect to the 
penalty prescribed in 15 n.s.c. 50. Section 424 of the bill conforms 
section 552d to the Oode by deleting the penalty provision and sub
stituting a reference to Class A misdemeanors. . 

16 US.C. 668b(a) (section 3(a) of the Act of June 8, 1940), 16 
U.S.C. 668dd(f) (section 4(f) of the National ,Vildlifr Refuge 
System Administration Act of 1966), Hi U.S.C. 690e (a) (section 6 
of the Act of April 23, 1928), 16 U.S.C. 706 (section 5 of the Mig-ratory 
Bird Treaty Act), 16 TT.S.C. 727 (a) (section 8 (a) of the Upper 
Mississippi River V\TiJdlife and FiRh Refuge Act), and 16 U.S.C. 
74-2j-1(d) (section 13(d) of the Fish and Wildlife Act of 1956) 
describe the arrest amI search and seizure authority of an Interior 

J 
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Department employee appointed by the Secretary of the Interior to 
enforce each of the statutes cited. Section 425 of the bill conforms these 
sections to the Code by deleting the sentences specifying what au
thority is delegated and what powers the employee will have and 
adding a sentence providing for the enforcement of any rules and 
regulations by the employee as provided in section 3022 (Department 
of the Interior) of title 18, which contains a unified provision relating 
to law enforcement authority. 

16 U.S.C. 690g (section 9 of the Act of April 23, 1928) provides 
penalties for theft, injury, or disturbance of wildlife or property of tIle 
Bear River Migratory Bird Refuge or a violation of a regulation issued 
by the Secretary of the Interior relating to the Refuge. Section 426 
of the bill conforms section 690g to the Code by making clear that, if 
an offense is described in chapter 17 (Offenses Involving Property) 
of title 18, as well as in this section, the provisions of title 18 apply. 

16 U.S.C. 718f (section 6 of the Act of March 16, 1934) provides 
that judges, magistrates, and Department of the Interior employees 
shall have the same power for cal'l'ying into effect the laws, rules and 
regulations for the protection of waterfowl as for the protection of 
migratory birds. Section 427 of the bill conforms section 718f to the 
Code by updating the reference to United States magistrates and 
conforming 16 U.S.C. 718f to section 3022 (Department of the In
terior) of title 18. 

16 U.S.C. 776b (section 4 of the Sockeye Salmon or Pink Salmon 
Fishing Act of 1947) makes it an offense for anyone to fail to make, 
keep or furnish any record or report, or to furnish false information 
in any record or report, required by the International Pacific Salmon 
Fisheries Commission. Section 428 of the bill conforms section 776b 
to the Code by deleting the reference to furnishing false information 
a& provided for by section 1343 (:M:aldng a False Statement) of title 
18. 

16 U.S.C. 825p (section 317 of the Federal Power Act) grants the 
district court of the United States jurisdiction over violations of the 
Federal Power Act. Section 428 of the bill conforms the section to 
t~e deletion of coverage of criminal jurisdiction by section 301 of the 
bIll. 

16 U.S.C. 916e (section 7 of the Wha1ing Convention Act of 1949) 
makes it an offense for anyone to fail to make, keep, or furnish a record 
or report or to furnish false information in any record or report re
quired to be filed by the International l,iVhaling Commission. Seetion 
430.( a) of the bill conforms section 916e to the Code by deleting the 
reference to false information as provided for by section 1343 (Making 
a False Statement) of title 18. Section 430 (b) of the bill further 
amends section 916e to carry forward from current law prohibitions 
that result from a conviction under the section to apply to the part of 
the offense to be covered in section 1343 (Making a False Statement) 
of revised title 18. 

16 U.S.C. 1030(b) (1) (section ll(b) (1) of the North Pacific Fish
eries Act of 1954) states that it is an offense for anyone to violate any 
nrovision of the International Convention for the High Seas Fish
e'ries of the North Pacific Ocean or the Act. or any regulation issued 
pursuant thereto. to forcibly interfere with an enforcement officer, to 
resist arrest, to ship, transfer, sell, etc. any fish taken in violation of 
the International Oonvention or the Act. Section 431 (a) of the bill 
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amends section 1030 (b) (1) by deleting the reference to forcibly inter
fering with an officer or resisting arrest as covered in sections 1302 
(Obstructing a Government Function by Physical Interference) and 
1357 (Tampering With a Public Servant) and in subchapter B (As
sault Offenses) of chapter 16 of title 18. 

16 U.S.C.1030(b) (2) (section 11 of the North Pacific Fisheries Act 
of 1954) provides penalties for offenses described in 16 U.S.C. 1030 
(b) (1) and imposes a harsher penalty v"hen, in the commission of the 
offense, the person uses a weapon or causes or threatens to cause bodily 
injury. Section 431 (b) of the bill deletes the provision imposing the 
harsher penalty as covered in subohapter B (Assault Offenses) of 
chapter 16 of title 18 and in section 1823 (Using a Weapon in the 
Course of a Crime) of title 18. 

16 U.S.C. 1859 (b) (section 309 (b) of the Fishery Conservation and 
Management Act of 1976) specifies penalties for the violation of spe
cific provisions of the Aot. Section 432 of the Ibill amends the first sen
tence of section 1859 (b) to state that a violation of section 1857 (1) 
(D), (E), (F), or (lI) is an offense punishable as prescribed by title 
18. Paragraph (D) relates to refusing an officer to board a fishing vessel 
to carry out his enforcement flmctions, and is covered in sections 1302 
(Obstructing a Government Function by Physical Interference) and 
1357 (Tampering With a Public Servant) of title 18. Paragraph (E) 
makes it an offense to forcibly assault, intimidate, or interfere with 
an enforcement officer in ,the conduct of a search or inspection, and 
is covered in section 1302 and 1357 of title 18 and in subchapter B 
(Assault Offenses) of chapter 16 of title 18. Paragraph (F) makes 
it an offense to resist lawful arrest, and is covered in subchapter B 

. (Assault Offenses) of chapter 16 of title 18. Paragraph (lI) relates to 
interfering with the arrest of another person~ and is covered in section 
1311 (Hindering Law Enforcement) of title 18. The existing pro
vision also etrhances the sentence if a werupon is used in the course 
of an offense or if the defendant's conduct results in ,bodily injury to 
an enforcement officer or places an officer in fear of imminent bodily 
injury. It is unnecessary to carry this sentencing enhancement pro
vision forward because it is cove.red in section 1823 (Using a Weapon 
in the Course of a Crime) of ,title 18 and in subchapter B (Assault 
Offenses) of chapter 16 of title 18. 

PART li-A1\IEND1\IENTS RELATING TO COPYRIGHTS~ TITLE 17, 
UNITED STATES CODE 

17 U.S.C. 116(d) provides a fine for the knowing misrepresenta:tion 
of a material fact in an application for a certificate to operate a coin
operated phonorecorcl player, alteration of such a certification, or 
affixing the certificate to a phonorecord player other Ithan the one it 
covers. Section 441 of the bill deletes the reference to misrepresenting 
a material fact as covered in section 1343 (Making a Fa]se Statement) 
of title 18. 

17 U.S.C. 506 (a) makes it an offense to willfully infringe a copy
right for commercial advantage or 'Private financial gain. Seotion 442 
of the bill amends section 500 (a) by deleting the penalty provision and 
substituting a statement that a violation is an unlawflll act thv,t is an 
offense described in section 1738 (Criminal Infringement of a Copy
right) of title 18. 

------------~--------------~.--.---



~----------------------------------------------------------------

Title 19. 
'l'itle 2l. 

1412 

PART lr-AMENDMENTS RELATING TO CUS'l'OMS DUTIES, TITLE 19: 
~ITED STATES CODE 

19 U.S.O. 283 (section 3113 of the Revised Statutes) makes it an 
offense to fail to repol't, make entries, and pay duties on articles pur
chase.d for use of or sale on board any vesse.l, such as saloon stores or 
supplies. Section 451 of the bill amends section 283 by deleting the 
criminal penalty as covered by section 1411 (Smuggling) of title 18. 

PART M-AMENDMENTS RELATL."m TO FOOD AND DRUGS, TITLE 21, UNITED 
STATES CODE 

21 U.S.C. 104 (section 6 of the Act of August 30, 1890) prohibits 
and provides penalties for the importation of diseased cattle, sheep, 
etc. Section 461 of the bill amends section 104 by adding a cross
reference to section 1411 (Smuggling) of title 18, which will be used 
for serious violations of the section to make clear that 'a vessel that 
violates section 1411 with regard to importing dise'ased animals is 
subject to the forfeiture provisions in this section. 

21 U.S.O. 134e(a) (section 6(a) of the Act of July 2, 1962) pro
vides penalties for violations of regulations relating to clean and 
sanitary conditions for animals transported, and to the movement of 
diseased animals, into the United States. Section 462 of the bill 
amends the section to make clear that the most serious violations of 
the section are to be covered under section 1411 (Smuggling) of title 
18. 

21 U.S.C. 145 (section 5 of the Act of February 15, 1927) provides 
penalties for the knowing violation of the "Import Milk Act." Sec
tion 463 'conforms section 145 to the Oode by making clear that the 
pl'ovisions of section 1411 (Smuggling) of title 18 are to apply when
evel' a violation described in this section comes within the tel'ms Of 
section 1411. 

21 U.S.O. 333 (a) and 333 (b) (section 303 of the Federal Food, Drug, 
and Oosmetic Act) provide. penalties for the violation of the series 
of prohibited acts listed in section 301 (21 U.S.C. 333) of the Food, 
Drug, and Oosmetic Act. Sections 464{a) and 464(b) of the biU con
form sections 333 (a) and 333 (b) to the Code by clarifying that the 
general penalty provisions do not apply to offenses described in title 
18. The provisions of title 18 that may apply to a violation of section 
301 of t.he Act include: sections 1343 (Making a False Statement), 
1741 (Counterfeiting), 1742 (Forgery), 1811 (Trafficking in an 
Opiate) '!LS that provision applies to counterfeit substances, 1812 
(Trafficking- in Drngs) as that provision appHes to counterfeit sub
stances, and 1851 (a) (4j (Fraud in a Health Related Industry). 

21 U.S.O. 454 ( c) (1) (section 5 ( c) (1) of the. Poultry Products In
spection Act) requires the Secretary of Agriculture to notify the 
Governor of a State of the possible imposition of Fe'deral regulation 
of poultry products in the State beC'ause it has not developed or en
forced adequate regulations relating to poultry inspection. Section 
465 (a) (1) of the bill amends section 454( c) (1) bv adding c1'oss
references to. se~tio~s 18151 (Frand in a Healt~ Related Industry) 
a.nd 1852 (DlstrJbutmg AduJteratpd Food) of tlt.le 18 to the list of 
provisions of the Act th~t State b,w is r~'?Luire'c1 to equal in order 
for the Act not to apply III the State. SectlOn 465(:a) (2) of the bill 
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further conforms section 454 ( c) (1) to the Code by adding a cross
reference to title 18. 

21 US.C. 454(c) (3) (;section 5(c) (3) of the Poultry Products In
spection Act) allows the Secretary of Agriculture to remove sanctions 
against a State that complies with the Poultry Products Inspection 
Act., and permits later redesignation of a State as coming under the 
Act. Section 465(c) (2) conforms section 454(c) (3) of title 21 to the 
Code by adding a cross-reference to title 18 to the description of provi
sions that State law must equal in order to avoid Federal enforcement 
under the Act. 

21 U.S.C. 461 (a) (section 12 (a) of the Poultry Products Inspection 
Act) provides penalties for violations of certain provisions of the 
Poultry Products Inspection Act, with a higher penalty for those vio
lations committed with intent to defraud or that involve distribution 
or attempted distribution of an adulterated article. Section 465 (b) (1) 
(A) of the bill conforms section 461 (a) to the Code by clarifying that 
the penalty provision does not apply to an offense described in the 
section that is also covereel by title 18. These provisions include sec
tions 1851(a) (1) (Fraud in a Health Related Industry) and 1852 
(a) (1) (Distributing Adulterated Food) of title 18. Section 456(b) 
(1) (B) furtlller amends section 461(a) by deleting the penalty pro
vision for violations with intent to defraud and those involving dis
tribution of adulterated food as covered in sections 1851 and 1852 of 
title 18. 

21 U.S.C. 461 (b) (section 12 (b) of the Poultry Products Inspection 
Act) exempts a carrier from the penalties for violating' the Act, other 
than section 11 (21 US.C. 460) (which relates to recordkeeping, regis
tration of a business engaged in transporting poultry products in com
merce, and barring transportation of diseased poultry) for transport
ing poultry products. Section 465(a) (2) of the bill amends section 
461 (b) by adding cross-references to sections 1851 (Fraud in a Health 
Related Industry) and 1852 (Distributing Adulterated Food) of title 
18 to the list of sections that do not apply to a carrier of poultry 
products. 

21 U.S.C. 661 (c) (1) (section 301 (c) (1) of the Federal Meat Inspec
tion Act) requires the Secretary of Agricultnre to notify the Governor 
of a State that adequate regulations relating to meat inspection have 
not been developed or enforced so federal inspection will be imposed. 
Section 466(a) (1) of the bill amends section 661 (c) (1) by adding 
cross-references to sections 1851 (a) (2) (Fra,nd in a Hf'alth Relatecl In
dustry) and 1852(a) (2) (Distributing' Adulterated Food) of title 18 
to the list of provisions of the Act that State law is required to equal in 
ordel' for federal meat inspection not to be imposed on the State. 

21 TT.S.C. 661 (c) (3) (section 301 (c) (3) of the Federal Meat Inspec
tion Act) allows the Secretary of Agriculture to remove sanctions pre
viously imposed against a State that meets the standards of the Act 
Hnd to reinstate them if the requirements of the Act are not complied 
with. Spction 466 (a) (2) of the hill IImencls spction 66l( c) (3) oHitle. 21 
hy adding cross-referpnces to sections 1851 (Fraucl in a Henlth Re
l!l,tpcl Industry) an,1:1 1852 (DistrihutiJ3$i Adulterated Food) of titlp 18 
to the dpRcriptiOll of nroyiRions th!lt ;:;tate law must at least equal in 
order to avoid federal enrorcpmpnt. under the Act. 

21 US.0. 676 (a) (section 406 (a) of tho Federal Meat Illsppction 
Act) provides penalties for violations of tIlP Act which have no other 
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penalty. Section 466 (b) (1) of the bDI amends section 676 (f1,) to make 
the general penalty provision inapplicable to offenses covel\~d in title 
18 as well as to those specifically penalized in other provisions of the 
Act. Section 466 (b) (1) of the bill also makes the offenses described 
in proposed subchapter E (Counterfeiting, Forgery, and Related Of
fenses) of chapter 17 in applicable to offenses described in the Act. 
See the definition of "written instrument" in section 1746(i) (Defini
tions for Subchapter E) of title 18. Section 466 (b) (2) further amends 
section 676 (a) by adding cross-references to section 1851 (Fraud in 
a Health Related Industry) and 1852 (Distributing Adulterated 
Food) of title 18, excepting violations of these sections from the gen
eral penalty provision of 21 U.S.C. 676 (a). 

21 U.S.C. 802(10) (section 102(10) of the Controlled Substances 
Act) defines the term "dispense". Section 467 (a) (1) of the bill amends 
section 802(10) by deleting the term "lawful", thereby neutralizing 
the definition to have the issue of legality to be resolved in litigation in 
an appropriate case. 

21 U.S.C. 802(15) (section 102(15) of the Controlled Substances 
Act) defines "marihuana". Section 467(a) (2) of the bill amends sec
tion 802(15) to clarify that all species of the cannabis plant are em
braced within the term. See United States v. Gaines, 489 F. 2el 690 
(5th Ci1'.1974). 

21 U.S.C. 802(25) (section 102 of the Controlled Substances Act) 
defines the term "ultimate user" to mean a person who has "lawfully" 
obtained a controlled substance. Section 467 (a) (3) of the bill amends 
section 802(25) by deleting the term "lawful", thereby neutralizing 
the definition to leave the issue of legality to be resolved in litigation 
in an appropriate case. 

21 U.S.C. 812 (section 202 of the Controlled Substances Act) 
classifies controlled substances into five Schedules. Section 467 (b) (1) 
amends the Schedules to move phencyclidine from Schedule III to 
Schedule I (c), thus placing additional controls on the drug. The 
amendment was originally added to S. 1437 in the 95th Congress be
cause of the high potential for abuse of PCP; See Congo Rec., pp. 
S540-43, daily ed., J annary 26, 1978. 

21 U.S.C. 841 (cl) (section 401 (d) of the Controlled Substances 
Act) provides penalties for the possession of piperidine with intent to 
manufacture, or knowing or having reasonable cause to believe that it 
will be used to manufacture. phencyclidine. Section 467 (c) of the bill 
amends section 841 (d) by deleting the penalty provision anel substi
tuting a statement that a violation is an unlawful act that is an offense 
punishable under section ISH, (Violating a Drug Regulation) of 
title 18. 

21 U.S.c\ 842(c) (2) (A) (section 402(c) (2) (A) of the Controlled 
Substances Act) provides the penalty for a IUlOwing violation of 
section 842 of title 21, which describes offenses regarding dispensing 
and manufacturing of controlled substances by registered manu
facturers, distributors, and dispensers of controlled substances. Sec
tion 467 (d) of the bill deletes the penalty language and substitutes a 
statement that a knowing violation is an unlawful act that is an offense 
punishable under section 1814 (Violating a Drug Regulation) of 
title 18. 

21 U.S.C. 843(c) (section 403(c) of the Controlled Substances 
Act) provides in paragraph (1) the penalty for violating a provision 
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of 21 U.S.O. 843, which relates to distribution of controlled substances 
by registrants, the use of labeling implements to render a drug a 
counterfeit substance, the presentation of false identification to obtain 
piperidine, and, in subsection (a) (4) (A), making a false statement in 
a document required to be kept under the Act or under the Oontrolled 
Substances Import and Export Act. Subsection (b) was repealed by 
section 301 of the bill. Section 467 (e) rewrites 21 U.S.O. 843 (c) to 
separate the penalty provision into two paragraphs. Paragraph (1) 
provides that a violation of any part of subsectioJl (a) other than 
paragraph (4) (A) is an unlawful act that is an O'tI'ense punishable 
lUlder section 1814 (Violating a Drug Regulation). Paragraph (2) of 
revised 21 U.S.O. 843 (c) specifies that a violation of subsection (a) 
( 4) (A) is an unlawful act punishable under section 1343 (Making a 
False Statement) of title 18. 

21 U.S.O. 871 (b) (section 501 (b) of the Oontrolled Substances Act) 
permits the Attorney General to promulgate any rules, regulations and 
procedures necessary to enforce the provisions of the Controlled Sub
stances Act. Section 467 (f) of the bill amends section 871 (b) to include 
subchapter B (Drug Offenses) of chapter 18 of title 18 as among the 
provisions for which regulations may be promulgated. . 

21 U.S.O. 881(r.) (Section 511 (a) of the Oontrolled Substances Act) 
provides that property used in violation of the Oontrolled Substances 
Act, including, among others, controlled substances, containers, and, 
with some exceptions, carriers used to transport controlled substances, 
is subject to forfeiture to the United States and that no property 
rights exist in them. 21 U.S.O. 881 (b) requires that seizure be made 
under process that is issued by a federal district court, with some 
exceptions. 21 U.S.C. 881 (f) and (g) (1) provide for seizure and sum
mary forfeiture of certain controlled substances in Schedule I and 
certain plants from which Schedule I and II controlled substances 
may be derived. Section 467 (g) (1) and (g) (2) of the bill amend 
section 881(a) (1), (a) (2), (a) (5), (b) (4), (f), and (g) (1) to cross
references to subchapter B (Drug Offenses) of chapter 18 of title 18 to 
make clear that those provisions apply in the case of offenses whose 
descriptions have been moved 'from the Controlled Substances Act to 
title 18. 

21 U.S.C. 882 (a) (section 512 (a) of the Controlled Substances Act) 
vests power in the United States district courts to enjoin violations 
of the Controlled Substances Act. Section 467 (h) of the bill amends 
section 882(a) by adding a cross-reference to subchapter B (Drug 
Offenses) of chapter 18 of title 18 to make clear that the injunction 
authority continues to apply to the drug offenses that have been 
moved from the Act to title 18. 

21 U.S.C. 883 (section 513 of the Controlled Substances Act) pro
vides that the Director of the Bureau of Narcotics and Dangerous 
Drugs (now the Drug Enforcement Administration) may require a 
person alleged to have violated the Controlled Substances Act be 
given notice and an opportunity to be heard before the violation is re
ported to the United States Attorney for institution of criminal 
proceedings. Section 467 (i) of the bill amends section 883 by adding 
a cross-reference to subchapter B (Drug Offenses) of chapter 18 of 
title 18 to make clear that bIll' authority of the Director continues to 
apply to the offenses moved from the Act to tItle 18. 
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21 U.S.O. 885(a) (1) (section 515(a) (1) of the Oontrolled Sub
stances Act) states that it is unnecessary for the government to state 
in pleadings or proceedings, that an exemption or exception pursuant 
to t.he Oontrolled Substances Act does not exist and places the burden 
of going forward with the evidence on the party claiming the benefit. 
Section 467(j) (1) of the bill conforms section 885(a) (1) to the Oode 
by adding a cross-reference to subchapter B (Drug Offen~es) of chap
ter 18 of title 18 to make clear t1hat the rule of evidence set forth in 
section 885(a) (1) continues to apply to the offenses moved from this 
} ... ct to title 18. 

21 U.S.C. 885 ( c) (section 515 ( c) of the Oontrolled Substances Act) 
provides that the burden of proving that a vehicle was used in accord
ance wit.h the Controlled Substances Act is on the party using such 
v~hic1e. Section 467 (j) (2) of the bill conforms section 885 ( c) to the 
Oode by adding a cross-reference to subchapter B (Drug Offenses) of 
chapter 18 of title 18 to make clear that the rule of evidence set forth 
in section 885 (c) continues to apply to the offenses moved from this 
Act to title 18. 

21 U.S.C. 885 ( d) (section 515 ( d) of the Controlled Substances Act) 
precludes office.rs, lawfully enforcing laws relating to controlled sub
stances, from criminal 01' civil liability. Section 467(j) (2) of the 
bill conforms section 885 (d) to the Code by adding a cross-reference 
to subchapter B (Drug Offenses) of chapter 18 of title 18 to make 
clear that the rule continues to a;pply with regard to offenses moved 
from this Act to title 18. 

21 US.C. 886 (a) (section 516 (a) of the Oontrolled Substances Act) 
allows the Attorney General to pay anyone for information concern
ing a controlled substances violation, and 21 US.C. 886 (c) gives the 
Attorney General authority to direct the Treasury Department to 
advance funds to make such payment. Section 467(k) of the bill con
forms sections 886 (a) and 886 ( c) to the Oode by adding cross-refer
cmces to subchapter B (Drug Offenses) of chapter 18 of title 18 to 
make clear that the Attorney General's authority continues to apply 
to offenses moved from this Act to title 18. 

21 US.C. 960(a) (section 1010(a) of the Controlled Substances 
Import and Export Act) defines offenses concerning exporting or im
porting controlled substances, using vehicles to export or 'import, and 
manufacturing or distributing controlled substances. 21 US.C. 960 (b) 
and (c) are repealed by section 201 of the bill. Section 468(a) of the 
bill rewrites 21 US.C. 960 to contain the substance of current 21 US.C. 
960 (a), amended to reorganize the section to bar illegal importation 
or exportation of opiates in subsectjon (a) as a violation of section 
1811 (Trafficking in an Opiate) of title 18 and to bar illegal importa
tion or exportation of a controlled substance other than an opiate in 
subsection (b) 'as a violation of section 1812 (Trafficking; in Drugs) of 
title 18. Cnrrent 21 U.S.C. 960 (a) (3), relating to violations of 21 
U.s.C. 959, is omitted because section 959 is repealed by section 301 of 
the bill. 

21 U.S.C. 961 (2) (section 1011 (2) of the Controlled Substances 
Import and Export Act) provides the penalty for a violation of 21 
U.S.o. 954, relating' to transshipment of controlled substances through 
the United States, that is committed knowingly or intentionally. Sec.
tion 468 (b) of the bill conforms section 961 (2) to the Coele by d~leting 
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the penalty provision and substituting a statement that a lmowing 
violation of section 1004 of the Act (21 U.S.C. 954) is an unlawful act 
that is an offense punishable under section 1814 (Violating a Drug 
Regulation) of title 18. The culpability standard "or intentionally" 
is omitted since proof of an intentional violation is more than sufficient 
to establish a knowing violation. 

21 U.S.C. 965 (section 1015 of the Controlled Substances Import 
and Export Act) makes the administrative and enforcement provisions 
of the Controlled Substances Act applicable to the Controlled Sub
stances Import and Export Act. Section 468 (c) of the bill conforms 
section 965 to the Code by adding a cross-reference to subchapter B 
(Drug Offenses) of chapter 18 of title 18 to make clear that the pro
vision continues to apply to offenses moved from the Act to title 18. 

21 U.S.C. 1041 (a) (section 12 ofthe Egg Products Inspection Act) 
provides penalties for violations of the Egg Products Inspection Act. 
Section 469 (a) of the bill amends section 1041 (a) by adding a cross
reference to proposed title 18 excepting offenses covered therein from 
penalty provisions of 21 U.S.C. 1041 (a). The offenses in title 18 appli
cable to violations of the Act include sections 1343 (Making a False 
Statement), 1851(a) (3) (Fraud in a Health Related Industry) and 
1852 (a) (3) (Distributing Adulterated Food) . 

21 U.S.C. 1041(b) (section 12 of the Egg Products Inspection Act) 
exempts warehousemen and carriers receiving eggs or egg products 
which are shipped in violation of the Egg Products Inspection Act 
from liability for penalties of the Act other than those for record
keeping and reporting. Section 469 (b) of the bill adds cross-references 
to sections 1851 (a) (3) (Fraud in a Health Related Industry) and 
1852 (a) (3) (Distributing Adulterated Food) of title 18 to make clear 
that the penalties for violating those provisions continue to be inap
plicable to carriers and warehousemen even though the offenses have 
been moved from the Act to title 18. 

PART N-AMENDMENTS RELATING TO FOREIGN RELATIONS AND 
INTERCOURSE, TITLE 22, UNITED STATES CODE 

22 U.S.C. 287c(b) (section 5(b) of the United Nations Participa
tion Act of 1945) provides penalties for anyone who willfully violates, 
or attempts to violate, and order, rule, or regulation imposed by the 
President on international economic relations arid communications. 
Section 471 of the bill amends section 287 c (b) to make the provision 
applicable only to an intentional violation of a known legal duty under 
an order, mle or regulation, to delete the penalty provision and sub
stitute a statement that a violation is an unlawful act that is an offense 
punishable nnder section 1206 (Engaging in an Unlawful Interna
tional Transaction) of title 18, to omit the reference to attempts as 
covered by section 1001 (Criminal Attempt) of title 18. and to omit 
language covered in chapter 4 (Complicity) of title 18. The amended 
culpability language carries forward the'indicial interpretation. in 
United State8 v. Lizarraga-Liza1'ra,qa. 541 F. 2d 826 (9th Cir. 1976~ 
of the term "willful" set forth in a similar statute, 22 U.S.c. 1934, 
which has since been repealed. 

26 U.S.C. 447(c) (section 7(c) of the Act of November 4, 1939) 
makes it un:ltawfnl for anyone to purchase, sell, or exchange obliga-
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tions of a government named in a presidential proclamation that de
clares that the government is involved in a war and that it is necessary 
to protect tiJJ.~ security <!l' preserve tl~e.peace of t~e United Gtates or'r-o 
protect the lIves of Umted States CItIzens. SectIOn 472 (a) of tihe hJll 
amends section 447 ( c) by deleting language covered in chapter 4: 
(Complicity) of title 18, and by deleting the penalty provision and 
substituting a statement that a violation of the section is an unlawful 
act that is an offense described in section 1206 ~Engaging in an Un
lawful International Transaction) of title 18. 

22 U.S.C. 450(a) (section 10 (Ia) of the Act of November 4: 1939) 
provides that the President may require the master of a ship suspected 
to be carrying men, al~ms, ammunition, information, etc. to a state 
named in a presidential proclamation that there is 'a war involving 
the State, if evidence is not sufficient to justify forbidding departure 
pUl'Suant to 18 US.C. 967, to give bond witJh sufficient sureties condi
tioned tlllat the vessel will not deliver the men or cargo to 'a ship of a 
state named in the proclamation. Section 472 (b) of the bill amends 
section 450 (a) by deleting the reference to 18 US.C. 967 and substitut-

. inga reference to section 1204 (Violating Neutrality by Causing De-
parturE' of a Vessel or Aircraft) of title 18. • , 

22 U.S.C. 461 (section 14 of the Act of March 4, 1909) provides that 
the United States District Court shall take cognizance of complaints 
filed as a result of capture of a vessel for violating neutrality and that 
the President may order the use of military force to take possession 
and detain any vessel. Section 473 (a) (1) of tJhe bill conforms section 
461 to the coverage of section 1204 (Violating Neutrality by Causing 
Departure of a Vessel or AircraJt) of title 18 by adding coverage of 
an "airoraft" as well 'as a "vessel". Section 473 (a) (2) of the bin fur
ther conforms section 461 to the Code mO{lernizing the description of 
foreign powers to use that used in subchapter A (Offenses Involving 
Foreign Relations) of chapter 12 of title 18. Section 473 (a) (3) of the 
bill further 'amends section 461 by making grammatical corrections 
necessitated by the change in terminology made by subsection (b). 

22 US:C. 462 (section 15 of the Act of March 4,1909) permitting 
t.he President to use land or naval forces to compel a foreign vessel to 
leave, or to detain such a vessel, if tihe action is consistent with the law 
of nations. Section 473 (b) (1) of the bilI modernizes the description of 
the ?-l'med fo~ces in ~h~ section, and section 473 (b) (2) adds coverage 
of aIrcraft to Its prOVIsIons. 

22 TT.S.C. 463 (section 16 of the Act of March 4, 1909) requires an 
armed vessel sailing out of the iurisdiction of the united States to post 
Lund conditioned on the vessel's not being used to commit hostilities 
against a foreign power with which the United States is at peace. Sec
tion 473 (c) of the biU modernizes Vhe description of the foreIgn powers 
in 22 U.S.C. 463. 

22 U.S.C. 464 (section 17 of the Act of March 4.1909) permits cus
to:llS officials to detain a warlike vessel that is probably going to com
mIt hostilities against the peoplE' of a nation with which the United 
States is at peace. Section 473 (c) of the bill modernizes the description 
of the foreign powers. 

22lT.S.C.618(a) (section 8(a) of the Foreign Agents Registration 
~ct of 1938) provides penalties for willfnl viOlations of the registra
tJOn requirements for foreign agents and willfully filing documents 
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that include false statements or omit material facts. Section 4'74 (a) of 
the bill makes the penalty p.rovisions in 22 U.S.C. 618 (a) inapplicable 
to violations of sections 1126 (Failing to Register as, or Acting as, a 
Foreign Agent) and 1343 (Making a False Statement) of title 18. Sec
tion 474 (c) of the bill amends the section to delete offenses covered in 
sections 1126 and 1343 of title 18. 

22 U.S.C. 1179 (section 2 of the Act of June 30, 1902) makes it an 
offense for a consula,r officer to fail to execute a bond or willfully to fail 
to account for or pay 0\(1' funds after being requested to do so. Section 
475 of the bill deletes the provision concerning accountin€>" for and pay
ing over funds as covered by section 1731 (Theit) of tItle 18. 

22 U.S.C. 1203 (section 1750 of the Revised Statutes) grants the 
embassy secretary or consular officer authority to administer oaths and 
perform notarial acts and provides penalties for perjury and forgery. 
Section 476 of the bill conforms section 1203 to the Code by deleting the 
reference to perjury as covered by subchapter F (Perjury, False State
ments, and Related Offenses) of chapter 13 of title 18 and to forgery 
as covered in section 1742 (Forgery) of title 18. 

22 U.S.C. 2667 (section 2 of the Act of June 29, 1955) grants to 
security officers of the Department of State and Foreign Service arrest 
powers for violations of assault sections of title 18. Section 477 of the 
hill conforms section 2667 to the Code by amending the cross-refer
ences to provisions in current title 18 to the corresponding sections 
Of revised title 18. 

22 U.S.C. 2778 (c) (section 38 (c) of the Foreign Military Sales Act) 
provides penalties for the willful violation of provisions of the Act 
relating to the import and export controls on defense articles and the 
reporting of the payment of fees in ('onnection therewith, and for will
fully making false statements in a license application cr required 
report. Section 478 (a) of the bill conforms section 2778 (c) by desig
nating existing subsection (c) as subsection (c) (2) and adding a new 
paragraph (1) which makes the felony provision applicable only if 
the violation involves the intent to conceal information from a govern
l}lent agency authorized to administer the section and if the violation 
iR an intentionnl violation of a known legal duty under the section, sec
tion 39 of the Foreign Military Sales Act, or a rule, rep:nlation, or order 
issued under section 38. Section 478 (b) further specifies that a viola
/-ion is fln lmlawfnl act that is an offense described in section 1206 
(En.<raging in an Unlawful International Transnction) of title 18. 
Sections 4'78 ( c) (1) and 478 (c) (2) amel1d section 2778 (c) (2) by Hmit
ing the npplication of this section to 22 TT.S.o. 2779 or anv ru Ie or reo.-u
lation issued purRuant to section 2779. Section 478 (c) (3) further 
amends section 2778 (c) (2) by deleting the .reference to ma,king an 
untrne statement. of a,mawdal fact or ommit.ting!1 material fact as cov
ered by section 1343 (Makin,!r. a False St.atement) of t.itle 18. 

PART O-Al\IF.XDl\IRNTS RF.TJATTNG TO HORPTTAL'1 AXD ASYLTTl\IS, TITLE 24. 

UNITED STATES 0001<: 

24 ns.c. 154 (section 4 of the Art of March 22. 1906) nrovides 
penalties for intruding nnon the Rattie MOllntflin Sanitarium Reserve, 
stefl Eng or damaging public nl'opertv thereon, or violatin~ any rules 
or regulations prescribed und~r the Act. Section 481 of the bin con
forms section 11')4 to the Code by d~leting refer~llces to intruding upon. 
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stealing from or damaging public propert.y on the Reserve as provided 
by section 1731 (Theft), 1701 (Arson), 1702 (Aggravated Property 
Destruction), 1703 (Property Destruction) and 1713 (Criminal Tres
pass) of title 18. 

M U.S.C. 211 (section 4851 of the Revised Statutes) provides that 
a person charged with a crime and found to be insane may be confined 
in St. Elizaheths HospitaJ. Section 482 of the biH conforms the termi
nology of section 211 to the Code by deleting the term "crime" and 
inserting the term "an offense". 

24 U.S.C. 211b (section 4855 of the Revised Statutes) provides a 
person charged with a crime who is confined in St. Elizabeths Hos
pital shaH be delivered to the court when he is restored to sanity. Sec
tion 482 of the bill conforms the terminology of section 211b to the 
Code by deleting the term "cd me" and inserting the term "an offense". 

PART P-l,lIIENDlIrnNTs RELATING TO INDIANS, TITLE 25, UNI'I'ED STATES 

com·: 

25 U.S.C. 399 (section 26 of the Act of June 30, 1919) grants 
authority to the Secretary of the Interior to leave llnallottecl Indian 
reservation lands for the purpose of mining and to, among other 
things, require the filing of acconnts, reports, etc. Section 483 of the 
bill conforms section 399 to the Code by deleting a reference to filing 
false statements and the reference to perjnry as covered by subchap
ter E (Perjury, False Statements, and Related Offenses) of cha.pter 13 
of title 18. . 

25 U.S.C.1302(7) (section 202(7) oHhe Act of April 11, 1968) pro
hibits an Indian tribe exercising powers of self-government from 
imposing excessive bail, inflicting cruel and unusual punishment, or 
imposing a term of imprisonment of more than six months or a $500 
fine, or both. Section 484 of the bill amends section 1302 (7) by raising 
the lhnitations on a fine that mav be imposed by an Indian court to 
$25,000, as provided in section 2201 (b) (1) (B) of title 18 for an indi
vidual convicted of a Class B misdemeanor. 

PART Q-AlIrnNDMENTs RELATING TO THE INTERNAI, REVENUE CODE, TITLE 

26, UNITED STATES CODE 

26 U.S.C. 5054(c) (section 5054(c) of the Internal Revenue Code of 
1954) makes penal provisions of title 26 applicable to a yiolation of the 
tax on beer imposed by 26 U.S.C. 5051. Section 491 (a) of the bill 
amends section 5054(c)' by adding a cross-reference to subchapter A 
(Internal Revenue Offenses) of chapter 14, and subchapter E (Count
erfeiting, Forgerv, and Related Offenses) of chapter 17 of title 18, and 
to section 1343 (Making a False Statement) of title 18, provisions of 
title 18 that cover offenses previously described in title 26. 

26 U.S.C. 5114(c) (2) (section 5114(c) (2) of the Internal ReveJ~_0 
Coele of 1954) cross-references to the penalty provision applicable to a 
violation of 26 U.S.C. 5114(a), which imposes reporting and record
keeping requirements on wholesale wine and beer dealers. Section 491 
(b) conforms section 5114(c) to the Code by adding cross-references 
to the applicable penalty provisions of title 18. 
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26 U.S.C. 5148(1) (section 5148(1) of the Internal Revenue Code 
of 1954) cross-references to the penalty provision applicable for will
ful nonpayment of taxes. Section 491 (c) of the bill conforms section 
5148 (1) to the Code by deleting the "willful" requirement and adding 
a cross-reference to section 1402 (Disregarding a Tax Obligation) of 
title 18. 

26 U.S.C. 5205 (1) (5) (section 5205(i) (5) of the Internal Revenue 
Code of 1954) cross-references to the penalty provisions relating to 
stamps, marks, and brands. Section 491 (d) of the bill conforms section 
5205 (i) (5) to the Code by adding cross-references to applicable pen
alty provisions of title 18. 

26 U.S.C. 5207 (e) (section 5207 (e) of the Internal Rvenue Code 
of 1954) cross-references to the penalty provisions applicable to re
fusing or neglecting to keep records or making false entries. Section 
491 (e) of the bill conforms section 5207 (e) to the Code by adding 
cross-references to applicable penalty provisions of title 18. 

26 U.S.C. 5271 (e) (5) (section 5271( e) (5) of the Internal Revenue 
Code of 1954) provides anthority for the Secretary of the Treasury to 
suspend or revoke a permit jRsned nnder sf'dion 5271 for procuring or 
using distilled spirts free of tax, dealin~ in denatured spirits, or re
covering denatured distilled spirits, if the permit holder has violated 
or conspired to violate a federalliqllor law or committf'd a felony, or 
conspiracv to commit a felony, described in the Internal ReVe1l11f' Code. 
Section 491 (f) amends the section to and cross-references to the pro
viRions that deRcrihl' felonies covered in current title 26 that have 
been moved to title 18 by the bill. I 

26 U.S.C. 5505 (i) (sect jon 55015 (i) of the Internal Revenue Codr, of 
1954) provides that penalties for forfeitures provided in specified 
soctions of suhrhapter .r (Penalties, Sehmrl's amI ForfeitHrpR Relat
ing to Liquor) of chapter 51 of titll' 26 be applicable to Part 1-
Vinegar Plants-:-of title 26. Section 4Sl1(tr) (1) amends ser.tion 51505 
(i) by deletino: "Pl'Ovided in" and adding nrovided for violation of" 
since proposed title 18 encomnasses Pf'nalties for violations of thf'se 
sections. Section 491(.<r) (2) conformR section 15505(i) to the Code by 
adding cross-references to applicabll' penaltv provisions moved from 
Htle 26 to title 1 Ii bv this bi]]. 

26 U.S.C. 5558 (sl'-ctivn 5558 of t·he Internn,l Rp,venne Oode of HI54) 
cross-references to t.he appropriate section of title 26 r.onr,entinp.: }1,ll
thority of internrul revenue enforcemf'nt officers. Section 4Sl1 (h) 
amends Rection 5558 hv ll(l(lin.Q' fI. ('rosS-l'erf'rence to rharter ~o (Investi
gative and Lfl,w Enforcement Authority) of t.itle 18. 

26 U.S.C. MOl (on,) (sec'ti'On 5601 (fl,) ofthp Tnt.ernil.l Revenne (lodp, of 
1954) descri.be.<; fifteen offp,nspR rel'fl,ting to st.iUs fl,11n rlistillprR. Secti.oll 
491 (~) . conforms se~ti0l'!- 5601 (a) to the Oode boY rleJ~t:ing the pena;lty 
prOVISIon and substItuting a statement that.·3, Vl.Olat,lOn of t.he snhse-c
tioll is an nnlawiul act that is an offense punishfl ble undp]' Rection J403 
(A lcohnl a.nd Tohacco Ta.,"'{ Offenses) oTti.tle 18. 

26 U.S.C. 1)603 (a) (spction 560~ (a) of the Tntpmfl,l Rpvemle Oodp of 
lSl54) descrihp;,s ru nlllnber of ofl'p,nsp,q relating to rpcordkf':eping .and 
l'pporting, with inteJlt t.o defranrl the Unitpc1,statpR. in connection with 
the tax laws concerning distilled ~mirits, wine. and he,er. Spction 4Sl1 (i) 
conforms Recti'On 560~ (ru) to tIl(', {lode by rleleting the penalt.v provision 
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and substitutJing 'a statem~nt that a violation of the subsection is an un
lawful act that is an offense described in section 1403 (Alcohol and 
Tobacco Tax Offenses) oftitle 18. 

26 U.S:C. 5603 (b) (section 5603 (b) of the Internal Revenue Code of 
1954) contains a similar list of offenses to that in section 5603 (a) 
regarding recordkeeping 'and reporting, except that an intent to de
fraud the United States 'is not an element of the offense. Section 491 (i) 
of the bill conforms section 5603 (b) to the Code by deleting the pen
alty provision and substituting a statement that a violation of the sub
section is an unlawful act that is an offense described in section 1403 
(Alcohol and Tobacco Tax Offenses) of title 18. 

26 U.S.C. 5604(a) (section 5604(a) of the Internal Revenue Code of 
1954) describes offenses relaJting to unstamped containers of distilled 
sp'irts and unlawful conduct involving stamps, stamped containers, or 
distilled spirits. Section 491 (i) of the bill amends the subsection by 
deleting the penalty provision and substituting a statement that a vio
lation is an unlawful act that is a.noffense punishable under section 
1403 (Alcohol and Tobacco Tax Offenses) of title 18. 

26 U.S.C. 5607 (section 5607 of the Internal Revenue Code of 1954) 
provides penalties for withdrawing denatured distilled spirits free of 
tax or using or selling such spirits. Section 491 (i) conforms section 
5607 to the Code by deleting the penalty provision and substituting a 
statement that a violation is an unlawful act that is an offense pun
ishable under section 1403 (Alcohol and Tobacco Tax Offenses) of 
title 18. 

26 U.S.C. 5602 (section 5602 of the Internal Revenue Code of 1954) 
makes it an offense for a distiller to defraud or attempt to defraud the 
United States of taxes on distilled spirits. Section 491(j) of the bill 
conforms section 5602 to the Code by deleting the penalty provision 
and substituting a statement that a violation of the section is an un
lawful act thwt is an offense punishable under section 1403 (Alcohol 
and Tobacco Tax Offenses) of title 18. 

26 U.S.C. 5606 (section 5606 of the Internal Revenue Code of 1954) 
provides penalties for the ,niolation of statutory and regulatory re
quirements concerning containers for distilled spirits. Section 491 (k) 
conforms section 5606 to the Code by deleting the penalty provision 
and substituting 'a statement that a violation is an unlawful act that 
is an offense punishwble under section 1403 (Alcohol and Tobacco Tax 
Offenses) of title l8. 

26 U.S.C. 5608 (a) (section 5608 (a) of the Internal Revenue Code 
of 1954) provides civil and criminal penalties for the fraudulent claim 
for allowance of drawbacks on distilled spirits. Section 491 (l) of the 
bill conforms section 5608 (a) to the Code by deleting the reference 
to criminal penalties and substituting a statement that a violation is 
an unlawful act that is an offense punishwble under section 1403 
(Alcohol and Tobacco Tax Offenses) of title 18. 

26 U.S.C. 5608(a) (section 5608(,a) of the Internal Revenue Code 
of 1954) also provides civil and criminal penalties for a pe:rson who 
aids or abets the fraudulent collection of a drawback, or knowingly 
aids or permits a fraudulent change in spirits shipped in a vessel. 
26 U.S.C. 5608 (b) (section 5608 (b) of the Internal Revenue Code of 
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1954) makes it an offense, with intent to defraud the United States, to 
reI and or aid and abet in the relanding of distilled spirits which have 
been shipped for exportation. 26 U.S.O. 5682 (section 5682 of the 
Internal Revenue Oode of 1954) makes it an offense to destroy, break, 
injure or tamper with any lock or seal se<:ured by an internal revenue 
officer on any container of distilled spirits. Section 491 ('lll) of the bill 
conforms sections 5608 (,a), 5608 (b) and 5682 to the Oode by deleVirng 
the criminal penalty provisions and substituting in each section a 
statement that a violation of the section is an unlawful act that is an 
offense punishable under sel!tion 1403 (Alcohol and Tobacco Tax Of
fenses) of title 18. 

26 U.S.O. 5661(-a) (section 5661(a) of the Internal Revenue Oode 
of 1954) makes it an offense for anyone, with intent to defraud the 
United States, to fail to pay a wine tax, or violate other cited provi
sions <:oncerning the wine tax. 26 U.S.O. 5671 makes it an offense to 
evade or attempt to evade a ,beer tax, or with intent to defraud the 
United States, to fail or refuse to keep true records and returns. Se<:
tion 491 (n) of the bill conforms sections 5661 (a) and 5671 to the Oode 
by deleting the penalty provision and substituting in each section a 
statement that a violation of the section is an unlawful act that is an 
offense punishable under section 1403 (Alcohol and Tobacco Tax Of
fenses) of title 18. 

26 U.S.O. 5691(a) (section 5691(a) of the Internal Revenue Oode 
of 1954) makes it an offense for a person to carryon the business of a 
brewer, rectifier, liquor or beer dealer, or manufacturer of stills, and 
willfully fail to pay the special tax. Section 491 (0) of the bill amends 
section 5691 (a) by deleting the penalty provision and substituting a 
statement that a violation of the section is an unlawful act that is an 
offense descdbed in section 1403 (Alcohol and Tobacco Tax Offenses) 
of title 18. 

26 U.S.C. 5762(a) (seemon 5762(a) of the Internal Revenue Oode 
of 1954) delineates fraud offenses 'l'elating to taxes on tobacco products 
and cigarette papffi'S and tubes, and the <:orresponding penalties. Sec
tion 492 of the bill <:onforms section 5762 (a) to the Oode by deleting 
the penalty provision and substituting a statement that 'a violation is 
an unlawful act that is an offense punishable nudersecmon 1403 (Alco· 
hoI and Tobacco Tax Offenses) of title 18. 

26 U.S:O. 5871 (section 5871 of the Internal Revenue Code of 1$)54) 
provides penalties for a violation of any provision of the N adonal Fire
arms Act, which relates to·the registration of importers, manufacturers, 
and dealers in firearms and the payment of a special occupational tax. 
Section 493 of the bill conforms section 5871 to the Code by deleting 
the penalty provision and substituting a statement that a violation of 
the section is an unlawful act that is an offense punishable under section 
1822 (Firearms Offenses) of title 18. 

26 U.S.C. 6103 (b) (2) (A) (section 6103 (b) (2) (A) of the Internal 
Revenue Oode of 1954) defines "return information", as used in sectin', 
(\l03, relating to confidentiality of returns. Section 494(a) of the hill 
amends section 6103(b) (2) (A) to make clear that the definition in
cludes not only information relating to liability or offenses 11l1der the 
Internal Revenue Oode but also under related provisions of title 18. 

26 U.S.O. 6103 (h) (4) (D) (section 6103(h) (4) (D) of the Internal 
Re\"enue Code of 1954) describes the extent ,to which a return or return 
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information may be disclosed in a Federal or State judicial or admin
istrative proceeding pertaining to tax administration. Section ~94 (b) 
ofthe bill conforms section 6103 (h) (4) (D) to the Code by sUbstJtutlllg 
a cross-reference.to new Rule 26.1 (Production of Statements of Wit
nesses) of the Federal Rules of Criminal Procedure, enacted by section 
111 (r) ofthe bill, for the reference to 18 U.S.C. 3500. 

26 U.S.C. 6531 (section 6531 of the Internal Revenue Code of 1954) 
delineates the statutes of limitations for various Internal Revenue Code 
violations. Section 495 of the bill amends section 6531 by deleting all 
the time limitation provisions in the section as covered in section 511 
(Time Limitations) of title 18, but re~a~ning the la.st sente?c~ w~ich 
provides that, for purposes of determllllllg the penod of hmItatIons 
under section 511 (Time Limitations) of title 18, for criminal prose
cutions for violations relating to the internal revenue laws, the rules 
in 26 U.S.C. 6513 (concerning the time when a return is deemed to 
have been filed and when a tax is considered to have been paid) apply. 

26 U.S.C. 6674 (section 6674 of the Internal Revenue Code of 1954) 
provides tax penalties in addition Ito the criminal penalties for failing 
to furnish or furnishing a fraudulent or false statement to an employee. 
Section 496 (a) of the bill conforms section 6674 to the Code by sub
stituting a cross-reference to section 1402 (a) (4) (Disregarding a Tax 
ObligatIon) of tiJ1:.le 18 for the reference to the criminal penalty section 
in 26 U.S.C. 7204 for the offense. 

26 U.S.C. 6685 (section 6685 of the Internal Revenue Code of 1954) 
provides tax penalties in addition to the criminall?enalty prescribed in 
26 U.S.C. 7207 for failure of a private foundation to file an annual 
report. Section 496 (b) conforms section 6685 by deleting the reference 
to section 7207 and substituting a reference to "other penalties provided 
by law," since the bill repeals section 7207. 

26 U.S.C. 6686 (section 6686 of the Internal Revenue Code of 1954) 
provides civil penalties, in addition to criminal penalties provided in 
26 U.S.C. 7203 for failing to file tax returns r,'" 'filing a return which 
does not show the information required. Section 496 ( c) of the bill 
amends section 6686 by deleting the reference to the penalty provision 
in 26 U.S.C. 7203 and substituting a reference to "other penalties pro-
vided by la:w". . 

26 U.S.C. 7123(a) (section 7123(a) of the Internal Revenue Code 
of 1954) cross-references to 26 U.S.C. 7206, which includes the l?enalty 
provisions for concealment of property, false statement or falsifying 
and destroying records, in connection with a closing agreement, com
promise, or offer of compromise. Section 497 of the bill conforms sec
tion 7123 to the Code by deleting the reference to 26 U.S.O. 7206, 
which is deleted by section 301 of the bill, and adding a reference to 
title 18.' . 

26 U.S.O. 7203 (section 7203 of the Internal Revenue Code of 1954) 
provides that anyone who willfully fails to pay any tax or estimated 
tax as required, except for retnrns required of individuals, or fails 
to keep records or supply information as required is subject to crim
inal penalties. Section 498 (a) of the bill conforms section 7203 to the 
Oode by deleting the language relating to failure to make a tax return 
hecause the offense is covered by section 1402 (Disregarding a Tax 
Obligation) of title 18. 
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26 U.S.S. 7213 (a) (4) (section 7213 (a) (4) of the Internal Revenue 
Code ?f 1954) de~es as an ?ffense, and provides penalties for, offering 
allytlllng of material value 1ll exchange for any tax return information 
or receiving such information as a result of such a solicitation. Section 
498(b) amends section 7213 (a) (4) to except from the penalties for 
violating the section (which will become a Olass A misdemeanor by 
operation of section 2009 (Sentencing Olassification of Offenses Out
side this Title) of title 18), the penalties for offenses described in sub
chapter F (Official Oorruption and Intimidation) of chapter 13 of 
title 18. 

26 U.S.O. 7214(a) (1) (section 7214(a) (1) of the Internal Revenue 
Oode of 1954) makes it an offense for an officer or employee of the 
United States to commit extortion or willful oppressiOli under color 
of law. Section 498(c) (1) of the bill amends section 7214(a) (1) by 
deleting the reference to extortion as covered in section 1722 (Extor
tion) oftitle 18. 

26 U.S.O. 7214(a) (section 7214(a) of the Internal Revenne Code 
of 1954) specifies the sentence, including the fine, that may be imposed 
for a violation of a revenue law by an officer or employee of the United 
States acting in connection witli such law, and aJlows the judge to 
award the informant of the revenue law violation a portion of the fin~. 
Section 498(c) (3) of the bill amends section 7214(a) by adding a 
cross-reference to subchapter F (Official Corruption and Intimida
tion) of chapter 13 of titlel8, making clear that the informant reward 
is available in connection with violations of such subchapter by It fed
eral public servant acting in connection with the revenue laws. 

26 U.S.O. 7214(b) (section 7214(b) of the Internal Revenue Code 
of 1954) provides for a fine and the dismjssal of any employee of 
Internal Revenue interested in the manufacturing of tobacco, snu:&: 
or cigarettes or in the production of distilled spirits. Section 498 ( c) 
( 4) of the bill amends section 7214 (b) by deleting "internal revenue" 
and substituting a reference to the Bureau of Alcohol, Tobacco and 
Firearms to reflect the transfer of responsibility for tobacco and 
alcohol taxes from the Internal Revenue Service to the Bureau of 
Alcohol, Tobacco and Firearms. 

26 U.S.O. 7232 (section 7232 of the Internal Revenue Oode of 1954) 
makes it an offense for a manufacturer, producer, etc. of gasoline or 
oil to falsely represent himself as being registered or for anyone 
willfully to make a false statement on an application for registration. 
Section 498 (d) deletes the reference to making a false statement as 
covered by section 1343 (Making a False Statement) of title 18. 

26 U.S.C. 7240 (section 7240 of the Internal Revenue Oode of 1954) 
makes it an offense for a person acting in an official capacity in the 
administration of chapter 37 (Sugar) of title 26 to invest or speculate 
in the production of sugar. Section 498 (e) of the bill conforms sec
tion 7240 to the Code by deleting the references to "speculating" as 
covered by section 1356 (Speculating on Official Action or Informa
tion) of title 18. 

26 U.S.O. 7303(3) (section 7303(3) of the Internal Revenue Oode 
of 1954) provides for seizure and forfeiture to the United States of 
all property to which the false or fraudulent statement, account, re
turn, etc. delivered to the Secretary of the Treasury, relates. Section 
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498 (f) of the bill conforms section 7303 (3) to the Oode by deleting 
the reference to 26 U.S.O. 7207 and substituting a cross-reference to 
section 1343 (Making a False Statement) as it relates to internal 
revenue matters. 

26 U.S.O. 7407 (b) (1) (.A.) (section 7407 (b) (1) (A) of the Internal 
Revenue Oode of 1954) provides that an income tax prepareI' who has 
engaged in criminal conduct subject to the penalties of title 26 may 
be enjoined from further engaging in such conduct. Section 499 of 
the bill conforms section 7407 (b) (1) (A) by adding a cross-reference 
to subchapter A (Internal ReVeI"le Offenses) of chapter 14 of title 
18, in order to continue the applicability of making offenses of sub
chapter A subject to section 7407(b) (1) (A) to such a violator even 
though the provisions have been moved to title 18. 

26 U.S.O. 7608 (section 7608 of the Internal Revenue Oode of 1954) 
delineates the authority of internal revenue officers charged with en
forcing the criminal, seizure, or forfeiture provisions of the Internal 
Revenue Oode to carry arms, serve subpoenas, execute search and 
arrest warrants, make arrests, and seize property. It also delineates the 
authority of a criminal investigator of the Intelliger1ce Division or 
of the Internal Security Division of the Internal Revenue Service to 
carry out all those functions but not to carry firearms. Section 500 (a) 
of the bill conforms section 7608 to the Oode by deleting language 
covered by section 3021 (Department of the Treasury) of title 18 and 
by updating the description of the law enforcement officers. 

26 U.S.O. 7609 (e) (section 7609 (e) of the Internal Revenue Oode 
of 1954) suspends the running of the statute of limitations relating 
both to the collection and assessment of taxes and criminal prosecu
tions when the person to whom the summons is directed intervenes in 
a nroceeding to enforce the summons or receives a notice not to comply 
with the summons. Section 500 (b) of the bill conforms section 7609 (e) 
to the Code by amending the cross-reference to the provision concern
ing the criminal statute of limitations to refer to section 511 (Time 
Limitations) of title 18. 

26 U.S.C. 9012 (e) (3) (section 9012(e) (3) of the Presidential Elec
tion Oampaign Fund Act) and 26 U.S.O. 9042 (section 9042 of the 
Presidential Primary Matching Payment Account Act) provide 
penalties in addition to fin~, and imprisonment for accepting kick
backs or illegal payments in connection with campaign expenses. Sec
tion 501 of the bill conforms sections 9012 ( e) (3) and 9042 to the Oode 
by amending the cross-reference concerning the criminal penalty pro
vision for receiving a kickback to refer to section 1751 (Oommercial 
Bribery) of title 18, to which the applicable penalty provisions have 
been moved. 

Section 502 of the bill makes clear that a violation of title 18, United 
States Oode, that pertains or relates to the internal revenue of the 
United States shall be considered, for all relevant purposes, to be an 
offense or matter arising under the revenue laws of the United States. 

Section 503 of the bill provides that moneys expended from Internal 
Revenue Service appronriations to place wa~ers in connection with 
investigations of wagering tax violations and subsequently recovered 
shall be reimbursed to the appropriation current at the time of the 
deposits. 
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PART R-AMENDMENTS RELATING TO JUDICIARY AND JUDICIAL PROCEDURE, 

TITLE 28, UNITED STATES CODE 

28 U.S.C. 462, as enacted by section 510 (a) of the bill, provides that 
the power of a court of the United States to punish for criminal con
tempt is limited to punishment for conduct specified as an offense in 
section 1331 ( Criminal Contempt) of title 18. The provision is derived 
from the statement in 18 U.S.C. 401 that a court has the power to 
punish "such contempt of its authority, and none other" as is described 
in the section. 

28 U.S.C. 509 provides that all functions of the Department of Jus
tice, with specific exceptions, are vested in the Attorney General. Sec
tion 5U(a) amends paragraph (2) and (3) to change the name of the 
"Federal Prison Industries, Inc." to "Federal Prison Industries". 
Section 511 (2) and (3) make grammatical changes necessitated by the 
repeal by section 301 of the bill of paragraph (4), relating to the Board 
of Parole, which is abolished by the bill. 

28 U.S.C. 522(2), which requires the Attorney General to include 
in his annual report to the Congress statistics on crime under the laws 
of the United States, is amended by section 512(a) of the bill specifi
cally to require that the statistics include the number of prosecutions 
brought under each section of title 18 in the preceding fiscal year, 
identifying the number of prosecut,ions brought under each jurisdic
tional base. 

28 U.S.C. 527 is a reenactment and redesignation, without amend
ment, of current 18 U.S.C. 3578, relating to records of convictions to 
be kept in the Department of Justice. 

28 U.S.C. 528, enacted by section 512 (c) of the bill, describes the 
limited situations in which the Attorney General may request assist
ance from any federal, State, or local agency, including the armed 
services, in the course of enforcing specific laws of the United States. 
The section is derived from 18 U.S.C. 112 (f) , 351(g), 1116(d), 1201 
(f), and 1751 (i), amended to conform the cross-references to sections 
of title 18 to the new Code pro·visions. 

28 U.S.C. 533 describes the Attol'lley General's authority with 
respect to appointing officials to carry out certain functions, including 
the detection and prosecution of "crimes". Section 513 (a.) amends 28 
U.S.C. 533 to use the word "offenses" rather than "crimes". See the 
definitions for those terms in section 111 (General Definitions) of title 
18. 

28 U.S.C. 535 describes the authority of the Attorney General and 
the Federal Bureau of Investigation to investigate violations of title 
18 involving government officers and employees. Section 513 (a) of the 
bill amends the section to replace the term "offenses" with the term 
"crimes". See the definitions for those terms in section 111 (General 
Definitions) of title 18. 

28 U.S.C. 557 (former 28 U.S.C. 567) relates to expenses of United 
States Marshals. Section 514 of the bill designates the existing text of 
the section as subsection (a), and reenact.s exist.ing 18 U.S.C. 4285, 
relating t.o payment of transportation expenses for a person released 
on bail on a condition of his subsequent appearance before the court, 
as subsection (b). Subsection (c) of section 514 amends the cross-

',I 
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reference to chapter 207 of title 18 to subchapter A (Release Pending 
Judicial Proceedings) of chapter 35 o'E title 18. 

28 U.S.O. 604, relating to duties of the Director of the Administra
tive Office of the United States Oourts, is amended by section 515 of 
the bill to redesignate existing subsection (e) as subsection (g), and 
to add new subsections (e) and (f). Subsection (e) is derived from 
18 US.O. 3656, relating to the Director's duties with regard to proba
tion officers. Subsection (f) is new, and grants the Director the au
thority to contract with any appropriate public or private agency or 
any person for supervisory aftercare of an offender. The subsection 
also exempts contracts for s~lch aftercare from the provisions of 41 
U.S.0.5. 

28 U.S.O. 651 through 656 contain the provisions of 18 US.O. 3152 
throngh 3156, pertaining to pretrial services agencies. Sections 516 (a) , 
(b), and (c) of the bill amend cross-references in 28 US.O. 651, 
653, and 654 (a) to confol'm to the transfer of the bail l'rDvisions to 
chapter 35 (Release and Confinement Pending Judicial Proceedings) 
of title 18. Section 516 (d) of the bill amends 28 U.S.O. 655, contain
ing definitions for the provi~ions of 28 U.S.O. 651 through 655, to 
contain only the substance of the definitions contained in 18 U.S.O. 
3156 (b) . 28 U.S.O. 655 (b) is amended to conform the terminology used 
to describe the offenses to the terminology of the Code. 

28 US.O. 1701 and 1714 consist of 18 U.S.O. 3161 through 3174 
reenacted by section 517(a) of the bill as sections of chapter 114 of 
title 28, relating to speedy trial. Section 517 (b) of the bill amends the 
terminology in section 1712 (2) to conform the terminology nsed to 
describe offenses to that used in the Oode. 

28 US.O. 1864(b) provides that if a person summoned for jury 
service fails to appear, the ·court shall order him forthwith to appear 
and show cause for his failure to comply with the summons. If he fails 
to appeal' in response to the order, or if he fails to show cause, he is 
liable for criminal penalties. Section 518 of the bill amends 28 US.O. 
1864 (b) to delete the reference to the offense of failure to appear in 
response to the court order as covered in section 1331 (Oriminal Oon
tempt) of title 18. 

28 US.O. 1867 ( e) states that the provisions of 28 US.O. 1867 are 
the sole means by which a person accused of a federal crime, the At
torney General, or a party to a ·civil case may challenge a jury on the 
ground that it was not selected in conformity with the Jury Selection 
and 'Service Act of 1968 (28 U,s.O. 1861 et seq.). Section 519 of the 
bill amends 28 U.S.O. 1867 (e) to debate the term "crime" and substi
tute the term "offense". See the definitions of those terms in section 
111 (General Definitions) of title 18. 

28 US.O. 1921 provides for United States Marshal's fees for various 
services in connection with court proceedings. Section 520 amends 
section 1921 to make the fee nnder current law for services in a mis
demeanor case other than summoning of witnesses applicable to an 
infraction case. 

28 US.O. 2077, a new provision enacted by section 521(1) of the 
bill, parallels for civil cases the provisions of section 3722 (Rulemak
iug Authority of the Supreme Oourt for Rules of Appellate Proce
dure) of title 18 and clarifies the authority of the Supreme Oourt to 
promulgate appellate rules for civil cases. 
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28 U.S.C. 2901 contains the definitions that apply to -chapter 175 
(Civil Commitment- and Reha;bilitation of Narcotic Addicts) of title 
28. Section 522 (a) of the bill amends the definition of "crime of vio
lence" in 28 U.S.C. 2901 ( c) to substitute the names of offenses used in 
title 18 for the terminology now used. Section 522 (b) 'amends 28 
U.S.C. 2901(e), which defines "felony", to delete the reference to 18 
U.S.C.1. 

~8 U.S.C. 3101 through 3116 consist of the provisions of 18 U.S.C. 
4100 through 4115, reenacted as sections of chapter 177 (Transfer to 
or From Foreign Countries) of title 28 by section 523 of the bill. 

28 U.S.C. 3102 (formerly 18 U.S.C. 4101) contains definitions for 
the chapter. Section 523(a) (1) of the bill amends the definition of 
"juvenile delinquency" in 28 U.S.C. 3102(d) (1) to delete "crime" and 
substitute "offense". See the definitions of those terms in section 111 
(General Definitions) of title 18. Section 523(a) (2) of the bill 
amends the definition of "parole" in 28 U.S.C. 3102(f) to include a 
term of supervised release lmder section 2303 (Inclusion of a Sentence 
of Supervised Release After Imprisonment) of title 18. Section 523 
(a) (3) of the bill amends the definition of "probation" in 28 U.S.C. 
3102(g) to delete references to suspended sentences to terms of im
prisonment as inconsistent with the concept of probation as a sentence 
in itself under title 18, and as unnecessary to the definition even as 
it would apply in a criminal justice system which thinks of probation 
as a suspended term of imprisonment. I 

28 U.S.C. 3106 (c) (formerly 18 U.S.C. 4105 ( c)) relates to credits 
for good time of a prisoner transferred from another country to the 
United States. The references to good time credits earned by the 
prisoner after transfer to the United States in 28 U.S.C. 3106 (c) (1) 
and (c) (4) are amended by section 523(b) (1) and (b) (5) of the bill 
to refer to credit "toward service of sentence for satisfactory be
havior", consistent with the terminology of section 3824 (Release of 
a Prisoner) of title 18. Sections 523(b) (2) and (b') (3) conform cross
references to various provisions of chapter 177 of title 28, as reenacted 
by section 523. Section 523 (b) (4) repeals 28 U.S.C. 3106 (c) (3), re
lating to extra good time deductions under 18 U.S.C. 4162 because 
that section is repealed by this bill. 

28 U.S.C. 3107 (formerly 18 U.S.C. 4106) describes how an offender 
who is received while on parole from a foreign country will be super
vised, and specifies that the Parole Commission will exercise its au
thority over setting prison release dates, and over an offender on 
parole, if the offender is transferred from a foreign country as if he 
was sentenced in the federal system. Section 523 (c) (1) of the bin 
amends subsection (a) to specify that an offender on parole from 
another country will be assigned to the Probation System, rather than 
the Parole Commission, for supervision. This amendment is con
sistent with the supervisory practice at present. Section J23 (c) (2) 
revises suhsection (b) of 28 U.S.C. 3107 to take into account the aholi
tion of the Parole Commission by the b'ilJ and the need to distribute 
the functions provided in this section as to parolees and persons eli
gible for release on parole pursuant to the law of the foreign country 
in which the offender was sentenced. Subsection (b) provides that an 
offender transferred to serve a term of imprisonment shall be re
leased in accord with section 3824 (a) (Release of a Prisoner) of title 
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18 after serving the period of time specified in the applicable sen
tencing guidelines. If the guideline recommends a term of supervised 
release for such an offendel'~ the offender will be placed ou such a term. 
The sentence review provisions of Rule 35 (b) (2) of the Federal Rules 
of Criminal Procedure and of section 3'723 (b) would apply to a sen
tence under the subsection) with jurisdiction in the United States 
district court for the district where the prison is located or the person 
is under supervision. Section 523 (c) (3) repeals 28 U.S.C. 310'7 ( c), 
relating to release on parole, because of the abolition of parole by the 
Code. 

28 U.S.C. 3109(a) (formerly 18 U.S.C. 4108(a» specifies the 
procedures by which an offender's consent to transfer to the United 
States is verified. Section 523 ( d) of the bill amends section 3109 (a) 
to include a requirement that the offender be informed of the term 
of imprisonment and supervjsedrelease in the applicable sentencing 
guideline as part of the requirement that he be informed of the con
sequences of a transfer. 

Section 524 of the bill amends the Federal Rules of Evidence. Rules 
404,410, and 609 are amended by section 524 (a) to change references to 
"crimes" to refer to ~'offenses". See the definitions of those terms in 
section 111 (General Definitions) of title 18. Section 524(b) inad
vertently appears to delete the language in Rule 410 relating to per
jury and false statements. The Committee intended to amend it to add 
a reference to the false swearing offense, and to conform the reference 
to making a false statement to the terminology of title 18. An appro
priate amendment will be offered on the Senate floor. Section 524 (c) 
of the bill amends Rule 612 to conform a cross-reference to 18 U.S.C. 
3500 relating' to demands for production of documents, to indicate 
that the subject is now covered in the Federal Rules of Criminal 
Procedure. Section 524 ( d) of the bill amends Rule 1101 (e) to update 
a reference to "minor and petty offenses" to refer to "misdemeanors 
and infractions". . 

PART s-AMENmIENTs RELATING TO LABOR, TITLE 29, UNITED STATES CODE 

29 U.S.C. 186 (c) (section 302 (c) of the Labor Management Rela
tions Act) provides exceptions to the prohibition against employers, 
associations of employers or lab'or relations experts, advisers, or 
consultants to employers giving anything of value to representa
tives of employees, labor organizations, etc., in excess of their normal 
compensation in order to influence their actions regarding union or
ganizing. Section 531 (a) of the bill amends section 186 (c) by adding 
a cross-reference to sections 1'752(a) (1), (a) (3), and (a) (4) (Labor 
Bribery) of title 18 to make clear that the exceptions described con
ti~ue to apply to those provisions, which were moved to title 18 from 
tlns Act. 

29 U.S.C. 186(e) (section 302(e) of the Lah'or Management Rela
tions Act) grants the district courts of the United States jurisdiction 
to restrain violations of the restrictions on financial transactions con
rainpd in section 186. Section 531 (b) of the bill amends section 186 ( e) 
bv adding a cross-reference to sections 1752( a) (1) 1 (a) (3), and ( a) (4) 
(Labor Bribery) of title 18, to continue the inclusion of these viola
Hnm; within the district court's jurisdiction to enjoin violations pre-
vionsly covered in this Act. ' 
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29 U.S.C. 215 (a) (5) (section 15 (a) (5) of the Fair Labor Stand
ards Act of 1})38) makes it an offense to violate the requirements im
posed on employers to keep records covering wages, hours, and other 
conditions of employment, to violate the regulations restricting or pro
hibiting industrial homework, and to make a statement, report, or 
record which the offe:p.der knows is false in a material respect. Section 
532 of the bill amends section 215 (a) (5) by deleting the reference to 
making a false statement in a record filed or required to be kept under 
the section as covered by section 1343 (Making a False Statement) 
of title 18. 

29 U.S.O. 504(a) (section 504(a) of the Labor Management Re
porting and Disclosure Act of 1959) forbids, with certain exceptions, a 
current or former member of the Oommunist party or a person con
victed of one of a list of specific offenses from holding office in a labor 
organization. An exception to this limitation may be made if the 
Board of Parole determines that the person's service in the lab'or or
ganization would not be contrary to the purposes of the Act. Section 
533 (a) of the bill amends section 504 (a) by specifying that the sen
tencing judge, rather than the Parole Oommission, will decide whether 
a person convicted of a federal offense can hold union office. If the of
fense is a State or local offense, a judge of the United States district 
court for the district in which the offense was committed may, under 
the amendment, make the decision upon motion of the United States 
Depa . .,.tment of Justice. Section 533 (b) of the bill amends section 
504 (b) to specify that decisions under the section are to be made 
pursuant to sentencing guidelines and policy statements promulgated 
pursuant to 28 U.S,O. 994(a), as enacted by section 125 of the bill. 
Section 533 ( d) of the bill further conforms section 504 (a) to the 
Oode by deleting a reference to administrative proceedings before 
the Board of Parole so as to conform with changes made in reference 
to the sentencing court. 

29 U.S.O. 927(b) (section 454(b) of the ComprE'hensive Employ
ment and Training Act of 1973) providE'S that an individual on proba
tion or parole may be selected as an enrollee in the Job Oorps only if 
release from supervision of probation or pal'ole officials is satisfactory 
to those officia1s and the Secretary of Labor and does not violate ap
plicable law and regulations. Section 1)34 of the bill amends section 
454 (ob) to add coverage under this provision of persons on supervised 
release. This would include persons -on I'E'lE'ase pllrsnant to section 2303 
(Inclusion of a Sentence of Snpervised Release After Imprisonment) 
of title 18, as well as persons relpasNl nnc1E'r similar State laws. 

29 U.S.O. 1111 (a) (section 411(a) oftllE' Employee Retirement In
come Securit.y Actorf H)74) prohihits any person convided of, 01' im
prisoned as a result of convictrron for, Yftl'i011S crimes sl1c11 as embezzle
ment, kidnapping, murder, or con~~il'ftcy to ronmlit sl1ch crimes, from 
serving as an administrator. fidncin.ry, cons11ltant. ~ol1nse1. or employee 
of any employee benefit plan for five years after the conviction unless 
suoh person's citizenship rights haw 1wen fnllv restored or the Board 
of Parole has determined that snch PE'1'1'·on's sPITice.c; would not 1)(' con
trary to the purposes of the EmployE'E' Re~irem('nt Income, Secl11'rity 
Act. Sectiol) 535 of the bill conforms section 1111 (a) to the Code by 
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deleting the cross-references to the present title 18 provisions and add
ing cross references to the equivalent sections of title 18. 

PART T-Al\fENDMENTS RELATING TO l\IINERAL LANDS AND LEASING, 
TITLE 30, UNITED S'l'ATES CODE 

30 U.S.O. 689 (b) (section 9(b) of the Act of October 3, 19(1) pro
vides that any person wno accepts or retains a payment, meant to sta
bilize the price of lead and zinc ores, to which he o.s not entitled must 
refund to the United States in a civil suit treble bhe amount wrong
fully retained and is also subject to criminal prosecution. Section 541 
(a) of the bill conforms section 689 (b) to the Code by deleting the lan
guage relating to cniminal penalties as covered in section 1731 ('I'heft) 
of title 18. Section 541 (b) further amends section 689 (b) by adding 
cross-references to sections 1001 (Oriminal Attmnpt), 1343 (Making 
a False Statement), and 1731 (Theft) of title 18 to indicate that a per
son convicted of one of those offenses in connection with acceptance or 
retention of a payment made under the Act could no longer receive 
benefits under the Act. The latter amendment carries forward current 
law regarding loss of benefits as set forth ill former section 689(a), 
which was repealed by section 301, and as set forth in section 689 (b). 

30 U.S.C. 820(h) (section 110(-h) of the Federal Mine Sa.fety and 
Health Act of 1977) makes it an offense to sell or distribute equipment 
for use in a coa.I or other mine which is falsely represented as comply
ing with the Act and regulations and specifications issued by the Sec
retary of La.bor pursuant to the Act. Secmon 542 (a) of the bill amends 
section 820(h) by deleting the reference to the penalty provision of 
subsection (f), which was repealed by section 301 of the bill as covered 
in section 1343 (Making a False Statement) of title 18, and substitut
ing a cross-reference to section 1343 of title 18. 

30 U.S.C. 825(c) (section 115 (c) of the Federal Mine Safety and 
Health Act of 1977) requires operators of coal or other mines to issue 
certificates to miners who have completed health and safety training 
programs and provides penalties for falsifying such certificates. Sec
tion 542 (b) of the bill amends section 825 (c) by deleting the reference 
to penalty provisions of 30 U.S.C. 820(a) and (f), since they have 
been repealed or amended as covered in section 1343 (Making a False 
Statement) of title 18, and substituting a cross-reference to section 
1343 of title 18. 

30 U.S.C. 1268(i) and 1271(d) (sections 518(i) and 521(d) of the 
Surface Mining and Reclamation Act 'Of 1977) provide that when a 
state wishes to retain control over surface coal mining (Lnd reclama
tion operations and submits a plan regulating such mining and de
tailing reclamation operations, acceptance of the plan is contingent 
upon a penalty structure no less stringent than that specified in sec
tions 1268 and 1271 of title 30. Section 543 of the bill amends sections 
1268 (i) and 1271 ( d) by adding a cross-reference to section 1343 
(Making a False Statement) of title 18 insuring that State law penal
ties for false statements in connection with regulation of surface coal 
mining and reclamation are no less stringent than section 1343 penal
ties. The amendment carries forward current law and is necessitated 
by the repeal of the false statement provisil()n in 30 U.S.C. 1268 (g) 
by section 301 of the bill. 
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PART U-AMENDMENTS RELATING TO MONEY AND FINANOE, TITLE 31, 
UNITED STATES OODE 

31 U.S.O. 699b (section 602 of the Act of October 10, 197'8) pro
hibits compensation from any government appropriation to an officer 
or employee of the government unless the person is a citizen of the 
United States or has declared his intention to become a citizen, owes 
allegiance to the United States, is an alien from a specified country 
who is lawfully admitted to the United States for permanent resi
dence, or has been lawfully paroled into the United States; and makes 
an affidavit filed by the person receiving compensation prima facie 
evidence that the person meets the requirements of the section. 31 
U.S.O. 699b provides penalties for making a false affidavit. Section 
551 of the bill amends section 699b by deleting the reference to crimi
nal penalties and substituting a statement that the filing of a false 
affidavit is an unlawful act that is an offense described in section 1341 
(Perjury) of title 18. 

31 U.S.O. 1018 (section 244 of the Revised: Statutes) makes it an 
offense for a clerk employed in the Treasury Department to carry on 
a trade or business in the funds or debts of the United States or of a 
State, or to take or apply to his own use any emolument or gain for 
negotiating or transacting any business in the department. Section 
552 amends section 1018 by deleting the language creating the offense 
of taking any emolument or gain for transacting business with the 
Department as covered in subchapter F (Official Oorruption and In
timidation) of chapter 13 of title 18. 

31 U.S.O. 1034 (section 1 of the Act of August 11, 1955) authorizes 
the Secretary of the Treasury to administer oaths, issue subpoenas, 
require the production of records, etc., in any investigation necessary 
and proper to enforcement of laws regarding smuggling of controlled 
substances. Section 553 of the bill amends cross-references to the cur
rent law provisions regardin rr smuggling controlled substances to refer 
to sections 1411 (Smuggling), 1811 (a) (3) (Trafficking in an Opiate), 
1812(a) (3) (Trafficking in Drugs), and 1814(a) (4) (Violating a 
Drug Regulation) of title 18. 

31 U.S.O. 1052(k) (section 203(k) of the Ourrency and Foreign 
Transactions Reporting Act) specifies that for purposes of the false 
statements section of current title 18, reports required under the Act 
are statements and representations in matters within the jurisdiction 
of an agency of the United States. SecHon 554 of the bill conforms 
section 1052 (1\:) to the Code to indicate that the required reports are, 
for purposes of section 1343 (Making a False Statement) of title 18, 
statements and representations in a government matter. 

PART V-AMEND:r.IENTS RELATING TO NAVIGATION AND NAVIGABLE WATERS, 
TITLE 33: UNITED STATES OODE 

33 U.S.O. 1 authorizes the Secretary of the Army to issue regulations 
for the use of the navigable waters of the United States and provides 
penalties for violations of such regulations. Section 561 of the bill 
conforms section 1 to the Oode by deleting language stating that a 
United States district court has jurisdiction of an offense committed 
within its territorial jurisdiction as covered in Rule 18 (Place of 
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Prosecution and Trial) of the Federal Rules of Criminal Procedure 
and in chapter 33 (Jurisdiction and Venue) of title 18. 

33 U.S.C. 533 (section 510 of the Act of August 2, 1946) provides 
that a faHure or refusal to comply with an order of the Secretary of 
the Army or the Chief of Engineers relating to bridges, a failure or 
refusal to comply with a specific condition relating to the maintenance 
and operation of bridges, or a refusal to produce records or documents 
in response to a subpoena or other la.wful requirement, is an offense 
punishable by fine or imprisonment. Section 562 of the bill amends 
section 533 by deleting the reference to refusal to produce documents, 
as covered by section 1333 (Refusing to Testify or Produce Informa· 
tion) of title 18. 

33lT.S.C. 554 (section 2 of the Act of February 21, 1891) provides 
that an owner, agent, master, or clerk of a vessel arriving at or de· 
parting from an area where river and harbor improvements are car
ried on shall furnish information relating to passengers, freight, ton
nage, etc., and provides penalties for violations. 

33 U.S.C. 555 (section 11 of the Rivers and Harbors Appropriation 
Act of 1922) requires the same information to be' furnished to the 
Secretary of the Army for all ships operating on the navigable waters 
of the TTnited States. Section 563 of the bill amends sections 554 and 
555 by deleting language stating that the Unitec1 States district court 
in whose territorial jurisdiction the offense, has been committed, may 
enforce the provisions of thr. section, as covered in Rule 18 (Place 
of Prosecution and Trial) of the Federal Rules of Criminal Proce
dure and in chaptel' q3 (.Jurisdiction and Venue) of title 18. 

33 U.S.C. 601 (the third sentence of the last paragraph beginning 
on page 419 of Volume 25 of the United States Statutes at Large) au
thorizes the Secretary of the Army to issue rules and regulations with 
respect to reservoirs at" the head of the Mississippi and provides penal
ties for violations of such rules. Section 564 of the bilI conforms section 
fiOl to the Code by deleting language stating that prosecution sho.11 be 
in the United States district court within whose territorial jurisrlicHon 
the offense was committed as covered in Rule 18 (Place of Prosecution 
and Trial) of the Federal Rules of Criminal Procedure and in chap
ter 33 (Jurisdiction and Venne) of title 18. 

33 U.S.C. 1007 (a) (section 9 (a) of the Oil Pollution Act, 1961) au
thorizes the Secretary with authority over the Coast Guard to employ 
personnel of other Federal agencies or States to enforce Jaws relating 
to pollution of the sea by oil and gives such personnel arrest powers. 
The section also provides that a person arrested under the section shall 
be brou,!rht forthwith before a magistrate, judge, or court of the United 
States. Section 565 of the bill conforms section 1007 (a) to the Code by 
deleting the reference to magistrate or court procedures and jurisdic
tion as covered in the Federal Rules of Criminal Procedure and in 
chapter 33 (Jurisdiction and Venne) oftitle 18. 

33 U.S.C. 1232(b) (1) (section 13(b) (1) of the Ports and 'V'ater
ways Safety Act) provides criminal penalties for willful and Imowing 
violations of the Act. Section 566 of the bill rewrites section 1232 (b) 
(1) to state that, except for violations of tIle Act which are covered 
by se~tion 1702 (Aggravated Property Destruction) or 1103 (Property 



1435 Title as. 

Destruction) of title 18, a violation of the Act is an offense punishable 
under section 1853 (Environmental Pollution) of title 18. 

33 U.S.C. 1319(c) (1) (section 309 (c) (1) of the Federal Water Pol
lution Control Act) provides criminal penalties for willful or negli
gent violations relating to discharge of pollutants into navigable wa
ters. Section 567(a) (1) of the bill amends section 1319 (c) (1) by de
leting the fine and imprisonment language and substituting a state
ment that a violation is an unlawful act that is an offense punishahle 
under section 1853 (Environmental Pollution) of title 18. 

33 U.ft.C. 1319 (c) (2) (section 309(c) (2) of the Federal "Water Pol
lution Control Act) provides penalties for knowingly making any 
false statement, representation or certification in any record or docu
ment required to be filed or maintained under the Act and for tamper
ing with any pollution control monitoring device. Section 567 (a) (2) 
of the bill amends section 1319 (c) (2) by deleting the reference to mak
ing false statements as covered by section 1343 (Making a False State
ment) of title 18. 

33 U.S.C. 1344(s) (4) (A) (section 404(s) (4) (A) of the Federal 
Water Pollution Control Act) provides penalties for willfully or neg
ligently violating a condition or lirlitation in a permit for the dis
charge of dredged or fill material bto the navigable waters. Section 
567(b) of the biH amends Eection 1344(s) (4) (A) by deleting the pen
alty provision and substituting a statement that a violation is an un
lawful act that is an offense punishable under section 1853 (Environ. 
mental Pollution) of title 18. See 33 U.S.C. 1319(c) (1). 

33 U.S.C. 1368 (a) (section 508 (a) of the Federal Water Pollution 
Control Act) prohibits a federal agency from entering into a con
tract with a person who has been convicted of an offense under 33 
U.S.C. 1319 (c) if the contract is to be performed at the facility where 
the violation occurred. Section 567 (c) amends section 1368 (a) by add
ing to the list of offenses conviction for which will bar a federal con
tract, an offense pursuant to section 1853 (Environmental Pollution) 
of title 18 and an offense under section 1343 (Making a False State
ment) or 1344 (Tampering With a Government Record) of title 18 if 
the offense relates to a document filed or required to be maintained 
under the Federal ,Vater Pollution Control Act. 

33 U.S.C. 1515(b) (1.) (B) (section 16(b) (1) (B) of the Deepwater 
Port Act of 1974) restricts civil actions by individuals when the Secre
tary of Transportation or the Attorney General has instituted and is 
diligently prosecuting a civil or criminal action for violation of the 
Deepwater Port Act of 1974 but a;llows for intervention as of right by 
individuals in such a suit. Section 568 (a) amends section 1515 (b) (1) 
(B) by clarifying that intervention is possible in civil but not criminal 
actions. 

33 U.S.C. 1517(b) (section 18(b) of the Deepwater Port Act of 
1974) requires an individual in charge of a vessel or deepwater port 
to notify the Secretary of Transportation of any discharge of oil, 
provides penalties for failure to notify, and prohibits notification from 
being used against an individual except in a prosecution for perjury 
or giving a false statement. Section 568 (b) of the bill amends section 
1517 (b) by adding a reference to false swearing to the list of offenses 
for whIch the information in the notification may be used. 
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PART W-AMENDJiIENTS RELATING TO PA'.l'ENTS, TITLE 35, 
UNITED STATES CODE 

35 US.C. 25 (b) requires that, when filing a document in a patent 
matter and subscribing to its accuracy in a written declaration rather 
than >by oath, the document must warn the declarant that willful false 
statements are punishable by fine or imprisonment or both under 18 
US.C. 1001. Section 571 of the bill amends section 25 (b) to conform 
to the language in section 1343 (Making a False Statement) of title 
18. 

PART X-A1tIEND1tfENTS RELATING TO VETERANS' BENEFITS, TITLE 38, 
UNITED RTATES CODE 

38 US.C. 3405 provides that whoever directly or indirectly solicits, 
contracts for, charges or receives any fees, or attempts to do so, except 
as provided for by law, or whoever withholds from a veteran all or 
part of a benefit or claim clue him shan be fined or imprisoned or 
both. Section 581 of the bill amends section 3405 by deleting the pro
vision referring to withholding all or part of a claim due a veteran, 
which is covered by section 1731 (Theft) of title 18. The section also 
deletes the numbers designating the paragraphs because of the de
letion of the second and last paragraph. 

38 US.C. 3505 (b) lists the offenses, conviction for which will 
cancel the right to veterans' benefits. Section 582 of the bill conforms 
the cross-references in the section to title 18 provisions to those in the 
Code. 

PART Y-AMEND1tfENTS REr.,ATING TO POSTAL SERVIOE, TITLE 39, UNITED 

STATES OODE 

39 U.S.C. 410 (b) (2) specifies that all provisions of title 18 which 
cover the Postal Service, the mails and officers and employees of the 
Government of the United States are applicable to the Postal Service. 
Section 591 of the bill amends section 410 (b) (2) by adding a reference 
to title 18 Appendix, to which some of the provisions of title 18 con
cerning the Postal Service have been moved, and, consistent with the 
terminology of title 18, to refer to "federal public servants, or former 
federal public servants" rather than "officers or employees of the 
Government of the United States". The language also adds a reference 
to "property" to assure coverage of property of the Postal Service in 
addition to the mails. 

39 U.S.C. 3001 (a) describes nonmailable matter as matter the de
posit of which in the mans is punishable under listed provisions relat
ing to gambling, obscenity, mail fraud, foreign divorce information, 
firearms, injurious articles, certain writings, wrappers with libelous 
material, and material in violation of the Animal ViTelfare Act. Sec
tion 592 of the bill amends section 3001 (a) by conforming; the descrip
tion of nonmailnble matter to tIle new sections of title 18 that provide 
oriminal jurisdiction of the listed offenses. 
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PART Z-AMENDMENT& RELATING TO PUBLIC BUILDINGS, PROPERTY, AND 
WORKS, TITLE 40, UNITED STATES CODE 

40 U.S.C. 13m (section 8 of the Act of Au~st 18, 1949) provides 
penalties for violations of restriotions on actIvity in I;he vicinity of 
the Supreme Court. Section 601 of the bill amends section 13m by pro
viding that the penalty provisions do not apply to a violation that is 
covered by title 18. The provision, relating to property damage, was re
pealed by section 301 of the bill. 

40 U.S.C. 193h(b) (section 8(b) of the Act of July 31, 1946) pro
vides penalties for violation~ and attempted violations of restrictions 
on activity in the vicinity of the Capitol grounds. Section 602 of the 
bill amends section 193h (b) b'y providing that the penalty provisions 
do not apply to a violation that is covered in title 18. 

PART AA-AMENDl\:I:ENTS RELATING TO PUBLIC HEALTH AND WELFARE, TITLE 
42, UNITED STATES CODE 

<1:2 U.S.C. 242a (section 303 of the Public Health Service Act) de
scribes various functions that the Secretary of Health, Education and 
Welfare is permitted to perform with regard to mental health, includ
ing providing for the privacy of individuals who are subjects of 
mental health research, and providing training instructions, and 
traineeships through grants in the mental health area. Section 611 (a) 
of the bill amends section 242a by adding a subsection directiitg the 
Secretary of Health, Education and Welfare to promulgate regula
tions for informed consent procedures pertaining to the use of psycho
surgery, electric shock treatment, and psychotropic drugs applicable 
to a person hospitalized under subchapter B (Offenders with Mental 
Disease or Defect) of chapter 36 of title 18. 

42 U.S.C. 25'7 (a) (section 341 (a) of the Public Health Service 
Act) authorizes the Secretary of Health, Education and Welfare to 
care for persons who are civilly committed as addicted to narcotic 
drugs or sentenced pursuant to the Narcotic Addict Rehabilitation 
Act of 1966 or the Federal Youth Corrections Act. Section 611 (b) 
of the bill amends section 25'7 (a) by deleting the references to the 
Federal Youth Corrections Act and to persons sentenced for offenses 
under the Narcotic Addict Rehabilitation Act of 1966 because of the 
omission of those provisions from title 18. 

42 U.S.C. 261 (a) (se'ction 346 (a) of the Public Health Service 
Act) makes it an offense for anyone to introduce or a.ttempt to intro
duce onto the grounds of any Public Health Service hospital which 
treJat~ persons ;vith drug abuse or dependency problems any habit
formmg narcotIC drug or controlled substance. Section 611 (c) of the 
bill amends section 261 (a) by deleting the penalty provision and sub
stituting.a state~ent that ~.ection 1314. (Providing or Possessing Oon
trabandm a. Prlson) of tItle 18 applIes as though the hospital were 
n.n official detention facility. 

42 U.S.C. 262 (f) (section 351 (f) of the Public Health Service Act) 
~rovides penal~ies for yiola~ions of provisions relating to the prepara
tIon andlabelhng of bIOlogIcal products such as vaccines, serums and 
blood, as well as for violations of standards for the maintenance of es
tablishments for the propagation or manufacture and preparation of 
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biological products. Section 611 ( d) of the b~l~ amends sectioJ?- 26~ (f) 
by adding an exception.to the penalty provIsIOn for those vIOlatIOns 
plmishable pursuant to tltle 16. 

42 US.C. 263a(h). (section. 353(h) ?f t~e Publi~ ;a:ealt~ Service 
Act) provides penaltles for wIllfully vIOlatmg provIsIOns o.c the .sec
tion pertaining to licensing of clinical laboratories, or regulatIOns 
promulgated -pursuant to it .. Sec~ion 611 (e) o~ the bill. amends the 
section to make clear that a vIOlatIon descnbed m subsectIOn (h) that 
is also described in section 1301 (Obstructing a Government Function 
by Fraud) or 1343 (Making a False Statement) of title 18 is plmish
a.~l.e under the title 18 provision rather than under the title 42 pro~ 
VISIOn. 

42 US.C. 402(u) (1) (A) and (B) (section 202(u) (1) (A) and (B) 
of the Social Security Act) provides that if anyone is convicted of 
a listed offense, such as treason, sedition, or subversive activities, the 
court may, in addition to the penalty for the offense, provide for g;' 

reduction in social security benefits. Section 612(a) of the bill con
forms sections 402 (u) (1) (A) and (B) to the Code by ~onforming the 
section references to (hose applicable to the same offense in revised 
title 18. 

42 US.C. 406 (Ia) (section 206 (a) of the Socia.l Security Act) au· 
thorizes the Secretary of Health, Education, and IV' eHare to estab
lish rules and regulations relating to the representation of social 
security claimants before the Secretary and prescribing the maximum 
fees which may be charged for representation. The section makes it an 
offense to collect, or attempt to collect, through fraud or otherwise, 
a fee in excess of that allowed. Section 612 (b) of the bill amends 
section 406 (a) to make the provisions of section 1734 (Executing a 
Fraudulent Scheme) of title 18, rather than those of section 406(a), 
applicable in an appropriate case. 

42 U.S.C. 1383(d) (2) (section 1631(d) (2) of the Social Security 
Act) authorizes the Secretary of HeaJth, Education, and IV' eHare to 
establish rules and regulations relating to the representation of claim
ants before the Secretary in claims for supplemental security income 
for the a~ed, blind, and disabled, and prescribing maximum fees that 
may be charged for such representation. The section makes it an offense 
to collect, or attempt to collect, bv fraud 01' otherwise, a fee in excess 
of that allowed. Section 612(c) ofthe bill amends section 1383(d) (2) 
to make the provisions of section 1734 (Executing a Fraudulent 
Scheme) of title 18 applicable instead of those of this section if the 
requirements of sectioll1734 are met. 

42 U.S.(\ 1395nn(b) (3) (sectioll1877(b) (3) of the Social Security 
Act) exemnts from the offenses of soliciting or receiving kickbacks in 
violation of subsection (b) (1) or (b) (2), a properly disclosed discount 
and pay to an employee. Section 612(d) of the bill amends section 
1391)nn (b) (3) by deleting the reference to offenses described in 42 
U.S.C:. 1395nn(b) (1) and 42 n.s.c. 1395nn(b) (2), since they were 
repealed by section 301 of the bill as covered by section 1751 (Com
mercial Bribery) of title 18, and substituting a reference to section 
1751. 

42 U.S.0.1396h(a) (section 1909(a) oithe Social Secnritv Act) nro
yidE's, in the second sentE'nce. that a person convicted of making a false 
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statement or improperly receiving a benefit under Medicaid can no 
longer receive benefits. Section 612 (e) of the bill amends the reference 
to the offenses described in "the preceding provisions of this subsec
tion" to refer instead to sections 1343 (Making a False Statement) and 
1 '731 (Theft) of title 18 since those provisions of title 18 replace the 
offense described in the first sentence of 42 U.S.C. 1396h (a), which 
was repealed by section 301 of the bill. 

42 U.S. C. 1396h (b) (3) (section 1909 (b) (3) of the Social Security 
Act) exempts certain discounts and remunerations received from in
clusion within the offense 'Eections of 1396h(b) (1) and 1396h(b) (2). 
Section 612(e) (2) ofthe bill amends section 1396h(b) (3) by deleting 
the cross-references to sections 1396h(b) (1) and 1396h(b) (2), which 
are repealed by section 301 of the bill, and substituting a cross-refer
ence to section 1'751 (Commercial Bribery) of title 18 which includes 
those offenses. 

42 U.S.C.19'73j (b) (section 12 (b) of the Voting Rights Act of 1965) 
makes it an offense, in an election in which an examiner has been 
appointed to secure compliance with the Voting Rights Act of 19'75, 
to destroy, mutilate, or otherwise ~lter a paper ballot or to alter the 
official voting record tabulated in a voting machine. Section 613 (a) 
of the bill amends section 19'73i (b) by deleting the penalty provision 
and substituting a statement that a violation of the subsection is an 
unlawful act that is an offense described in section 1344 (T'ampering 
With a Government Record) of title 18. 

42 U.S.O. 18'73j(d) (section 12(d) of the Voting Rights Act of 
19(5) authorizes the Attorney General to institute an action for pre
ventive relief whenever a person has engaged in or there are reason
able grounds to believe a person is about to engage in a violation of 
the Voting Rights Act of 1965. Section 613(a) (2) (A) amends section 
19'73j (d) to conform the cross-references to include references to the 
nrovisions of title 18 that cover voting rights offenses that were covered 
in the Act before being repealed by section 30l. 

42 U.S.C. 19'73aa-3 (section 205 of the Voting Rights Act of 19(5) 
makes it an offense to deprive or attempt to deprive a person of his 
right to vote or registeT by violating a; provision of the Voting Rights 
Act pertaining to testing, residency reauirements, or language require
ments as they relate to voting eligibility. Section 613 (b) of the bill 
amends section 1973aa-3 by deleting the material covered by section 
1001 (Criminal Attempt) of title 18 and by designating a violation 
as an unlawful act that is an offense described in section 1501 (Inter
fering With Civil Rights) of title 18. 

42 U.S.O. 1973dd-3 (b) (section '7 (b) of the Overseas OitizeJ?s Vot
ing: Rights Act of 19'75) makes it an offense to violate or attempt to 
violate voting rights of citizens of the United States who reside over
seas. Section 614 amends section 19'73dd-3 (b) by deleting the reference 
to attempts as covered by section 1001 (Oriminal Attempt) and to 
designate a violation as an tmlawful act that is an offense described in 
section 1501 (Interfering With Oivil Rights) of title 18. 

42 U.S.O. 19'74a (section 302 of the Oivil Rights Act of 19(0) makes 
it an offense for anyone to steal, destroy, conceal, mutilate, or alter a 
l'p.cord or pa-per relating to anv act requisite to voting in an election. 
Section 615 amends section 19'74a by designating election records as 
federal government records for purposes of sections 1344 (Tampering 
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With 'a Government Record), 1701 (Arson), 1702 ( Aggravated Prop
erty Destruction), 1793 (Property Destruction) , and 1731 (Theft) of 
title 18. 

4:2 U.S.C. 2000b-3 (section 304 of the Civil Rights Act of 1964) 
defines a complaint for purposes of the Civil Rights Act of 1964: f' ~ 
writing or document within the meaning of 18 U.S.C. 1001. Section 
616 (a) of the bill conforms section 2000b-3 to the Code by amending 
it to provide that a "complaint" is a statement in a government matter 
within the meaning of section 134:3 (Making a False Statement) of 
title 18. 

42 U.S.C. 2000c-6 (c) (section 4:07 (c) of the Civil Rights Act of 
1964:) defines the terms "parent" and "complaint" for purposes of com
plaints concerning discrimination in education. Section 616 (b) of the 
bill conforms section 2000c-6 ( c) of the Code by defining "complruint" 
as used in the section as a statement in a government matter within the 
meaning of section 1343 (Making a False Statement) of title 18. 

4:2 U.S.C. 2000e-l (section 702 of the Civil Rights Act of 1964:) pro
vides that the equal employment opportlmities provisions of the Act 
do not apply to employers with respect to the employment of aliens 
outside any State or to employment by a religious corporation or edu
cational institution of persons of a particular religion. Section 616 (c) 
of the bill amends section 2000e-l by adding a cross-reference to sec
tion 1504: (Unlawful Discrimination) of title 18 to make clear that 
the exception also applies to the ofi'ensedescribed in that section. 

42 U.S.C. 2278a(b) (section 229b(b) of the Atomic Energy Act oi' 
1954) provides penalties for ru willl£ul yiolation of a rule or regulation 
promulgated by the Nuclear Regulatory Commission for the trans
portation of a dangerous weapon or material. Section 617 of the bill 
amends section 2278a (b) to make it clear that the provisions of title 
18, rather than of this subsection, apply to an ofi'ense that comes within 
its terms. 

42 U.S.C. 3611 (f) (section 811 (f) of the Act of April 11, 1968) 
makes it an ofi'ense for a person willfully to fail or neglect to attend 
and testify, or to answer a lawful inquiry or produce documents, 
pursuant to a subpoena or lawful order, or to make a false entry in 
a document filed pursuant to regulations of the Secretary of Hous
ing and Urban Development concernin~ fair 'housing, or to fail to 
make complete records as required. SectIOn 618 of the bill conforms 
section 3611 (f) to the Code by deleting material covered by sections 
1343 (Making a False Statement) and 1344 (Tampering \V"ith a 
Government Record) of title 18. The language relating to failure 
to attend and testify, or to answer a lawful inquiry or produce docu
ments, was repealed by section 301 of the bill. 

42 U.S.C. 4!110(a) (1) (section l1(a) (1) of the Noise Control 
Act of 1972) provides penalties for willful or knowing violations 
of noise pollution requirements in the manufacture or distribution 
of new products or of regulations regarding noise emission by rail
roads or motor carriers in interstate commerce. Sectjon 610 (a) of the 
bill amends section 4910 (a) (1) by deleting the penailty provisions 
and substituting a statement that a violation is an unlawful act that 
is an ofi'ense described in section 1853 (Environmental Pollution) of 
title 18. 

42 U.S.C. 4912 (c) (section 13 ( c) of the Noise Control Act of 1972) 
makes it an ofi'ense for anyone Imowingly to make a false statement 
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in a document filed or required to be maintained under the Act or 
to tamper with a noise pollution monitoring device. Section 610 (b) 
of the bill amends section 4912( c) by deleting the material relating 
to filing a false statement as covered by section 1343 (Making R False 
Statement) oftitle 18. 

42 U.S.C. 6928(d) (section 3008(d) of the Solid ·Waste Disposal 
Act) makes it an offense knowingly to transport hazardous waste 
material to a facility without a permit, to dispose of hazardous waste 
without a permit, or to make a false statement ill a document which 
must be filed pursuant to the Solid ,Vaste Disposal Act. Section 620 
of the bill amends section 6928 ( d) by deleting the penalty provision 
and substituting a statement that a violation is an unlawful act that 
is an offense ptinishable under section 1853 (Environmental PoUu
tion) of title 18. The false statements language was repealed by sec
tion 301 of the bill. 

41 U.S.C. 7413 (c) (1) (section U3(c) (1) of the Clean Air Act) 
makes it an offense knowingly to violate clean air standards. Sec
tion 621 ( a) of the bill amends section 7413 ( c) (1) by deleting the 
penalty provision and SUbstituting a statement that a violation is 
an unlawful act that is an offense punishable under section 1853 
(Environmental PoIlution) of title 18. 

42 U.S.C. 7413 (c) (2) (section U3(c) (2) of the Clean Air Act) 
makes it an offense for anyone knowingly to make a false statement in 
a document filed or required to be maintained pursuant to the Clean 
Air Act or to tamper with a monitoring device measuring pollution 
levels. Section 621 (b) of the bill amends section 7413 ( c) (2) by deleting 
the reference to making false statements as covered by section 1343 
(Making a False 'Statement) of title 18. 

PART BB-AMENDMENTS RELATING TO PUBLIC LANDS, TITLE 43, UNITED 
STATES CODE 

43 U.S.C. 362 (section 3 of the Act of August 31, 1916) makes it an 
offense for anyone to willfully injure, destroy, deface, or remove a 
monument or signpost marking springs, streams, and water holes in 
arid lands, or to impair such water supplies. Section 631 of the bill 
amends section 362 by deleting the language relating to "injury, 
destruction, and defacing monuments or signposts" as offenses covered 
in sections 1702 (Aggravated Property Destruction) and 170-3 (Prop-
erty Destruction) of title. 18. . 

43 U.S.C. 1350 (c) (section 24: (c) of the Outer Continental Shelf 
Lands Act) makes it an offense for anyone knowingly and willfully to 
violate a provision of the Act, or of a lease, permit, or license issued 
pursuant to it, or of a rule or regulation, or to tamper with a monitor
ing device or reveal any information required by the Act to be kept 
confidential. Section 632 ( a) of the hiU amends section 1350 ( c) by 
designating a violation of the provisions relating to violations of the 
Act or tampering with a monitoring device an offense punishable un
der section 1853 (Environmental Pollution) of title 18. The offense 
described in current 42 U.S.C. 1350 (c) (4), failure to keep information 
confidential, is retained as a separate violation, and "becomes a Class A 
misdemeanor by operation of section 2009 (Sentencing Classification 
of Offenses Outside This Title) . 
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PART CO-AMENDMENTS RELATING TO RAILROADS, TITLE 45, UNITED STATES 
CODE 

45 U.S.O. 354:(a-2) (i) (B) (section 4 (a-2) (i) (B) of the Railroad 
Unemployment Insurance .Act) provides that an employee's certifi
cation that he left work voluntarily with good cause shall be acccepted 
in connection with calculations of time worked under the unemploy
ment compensation law, unless there is evidence to the contrary, and 
subject to the provisions of 45 U.S.O. 359(a). Since part of section 
359 (a) is repealed by section 641 (b) of the bill as covered in section 
1343 (Making a False Statement) of title 18, section 641 (a) of the bill 
amends 45 U.S.O. 354(a-2) (i) (B) to add a cross-reference to the 
penalty applieable to violations of section 1343 of title 18. 

45 U.S.O. 359(a) (section 9(a) of the Railroad Unemployment 
Insurance Act) makes it an offense for a person willfully to fail or 
refuse to make a report required under the Act, to make or aid in the 
making of a false report pursuant to requirements of the Act, or to 
make or aid in the making of a false report in order to obtain benefits. 
Section 641 (b) of the bill amends section 359 (a) by del~ting the refer
ences to making a false report and to making such a report in order to 
obtain benefits as covered by sections 1301 (Obstructing a Government 
Function by Fraud) and 1343 (Making a False Statement) of title 18. 

PART DD-Al\fENDlUENTS RELATING ']'0 SHIPPING, TITLE 46, UNITED STATES 
CODE 

46 U.S.O. 22 (section 4144 of the Revised Statutes) requires a mas
ter of a vessel which is to be registered to make an oath that he is a 
citizen, and makes a knowing false oath punishable by fine but not 
forfeiture. Section 651 of the bm amends section 22 by deleting the 
fine provision as covered by s(~ction 1341 (Perjury) of title 18. 

46 U.S.O. 59 (section 4188 of the Revised Statutes) provides penal
ties for the willful neglect to do or perform an act as required by 
various provisions of title 48 of the Revised Statutes, codified to 
various sections of title 46. Section 652 of the bill amends section 59 
by adding cross-references to provisions of title 18 that cover offenses 
previously covered in those sections: section 1301 (Obstructing a 
Government Function by Fraud) of title 18 and subchapters E (Per
jury, False Statements, and Related Offenses) and F (Official Oorrup
tion and Intimidation) of chapter 13 of title 18, maintaining the 
penalty provision of section 59 if section 1301 or subchapter EoI' F is 
not applicable. 

46 U.S.O. 170(7) (e) (section 4472(7) of the Revised Statutes) re
quires that the Coast Guard not issue a permit for loading or unload
ing explosives unless they are packaged and labelled in conformity 
with regnlations issued by the Interstate Oommerce Oommission. Sec
tion 653(a) of the bm aml'nds section 170(7) (e) by substituting a 
reference to regulations of the Secretary of Transportation for the 
reference to regnlations of the Interstate Oommerce Commission to 
conform with the amendments to 18 1.1.S.0. App. 831-35 made by 
section 218 (a) of the bill. See Public Law 89-670. 

46 U.S.O. 170(14) (section 4tf1'2(14) of the Revised Statutes) pro
vides criminal penalties and permits forfeiture of a vessel for lmowing 
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violations of the section or a regulation relating to carriage on vessels 
of explosives and other dangerous articles and substances. Section 
653 (b) of the bill conforms section 170 (14) to the Code by deleting 
the penalty provision and substituting a statement that a violation is 
an unlawful act that is an offense nescribed hl section 1821 (Explo
sives Offenses) of title. 18. 

46 U.S.C. 321 (section 4373 of the Revised Statutes) makes it an 
offense knowingly to make a record of enrollment or license of any 
vessel contrary to the intent of title 50 of the Revised Statutes, to 
collect a fee in excess of that all owed by the Revised Statutes, or to 
take a gratuity for performing a service under those provisions. It is 
also an offense for an officer or employee to deliver to an officer or 
employee designated by the Secretary of the Treasury a false descrip
tion of a vessel to be enrolled or licensed. Section 654 of the bill 
amends section 321 to specify that the provisions of title 18 apply, 
rather than the provisions of this section, whenever an offense de
scribed in this section is also a violation of title 18. 

46 U.S.C. 322 (section 4374 of the Revised Statutes) makes it an 
offense for any person authorized and required to perform a duty re
quired by title 50 of the Revised Statutes to negbct or refuse that duty 
if the off.ense is not a violation of 46 U.S.C. 321. In conformity with 
the amendment to 46 U.S.C. 321, section 655 of the bill amends section 
322 to make it inapplicable to an offense covered in title 18. 

46 U.S.C. 323 (section 4375 of the Revised Statutes) makes it an 
offense to forge or counterfeit a document required by title 50 of the 
Revised Statutes to be granted by an officer of the l:evenue. Section 
656 of the bill amends section 323 by deletin~ the penalty provision 
and substituting a statement that a violation IS an l1Jllawful act that 
is an offense described in section 1741 (Counterfeiting) or 1742 (For
gery) of title 18. 

46 U.S.C. 369 (e) (section 5 (e) of the Act of May 27, 1936) makes 
it an offense to deface, remove, or destroy, with intent to deceive 01' 

delay an officer of the UnHed States in the performance of his duties, 
plans or specifications for a passenger vessel approved by the Com
mandant of the Coast Guard. Section 657 of the bill amends section 
369 (e) by deleting the penalty provision and substituting a statpment 
that a violation is an unlawful act that is an offense described in section 
1344 (Tampering With a Government Record) of title 18. 

46 U.S.C. 391a(14) (B) (i) (section 4417a.(14) (B) (i) of the Re
vised Statutes) provides criminal penalties for anyone who knowingly 
and willfully violates section 391a or a regulation thereunder. The 
section relates to standards of design, constl'llCtion, and operat.ion of 
vessels for increased protection against hazards to life and property, 
for navigation and vessel safety, and for enhanced protection of the 
marine environment. Section 658 of the bill completely rewrites section 
391a (14) (B) (i) to indicate that an offense under the chapter or a 
regulation is an unlawful act that is an offense punishable under sec
tion 1853 (Environmental Pollution) of title 18, except that an offense 
that is covered by section 1702 (Aggravated Proporty Destruction) or 
1703 (Property Destruction) of title 18 is punishable lUlder section 
1702 or 1703, as appropriate. 

46 U.S.C. 408 (section 4430 of the Revised Statutes) provides that 
iron or steel plates or other materials, with certain exceptions, used in 
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the construction of boilers or unfired pressure vessels for nse on vessels 
subject to inspection shall be inspected by the Coast Guard, and that 
anyone who affixes on a plate or materIal a counterfeit, forged, 01' 
altered seal of inspection, shall be subject to criminal penalties. Section 
659 of. the bill amends section 408 by deleting provisions covered by 
sections 1741 (Counterfeiting) and 1742 (Forgery) of title 18. 

46 U.S.C. 599 (d) (section 10 of the Act of .Tnne 26, 1884) provides 
that no allotment of a seaman's wage is legal other than that permitted 
by the section. The section makes it all offense to falsely allege to be a 
relative 01' savings bank entitled to an allotment. Section BBO of the 
bill amends section 599 (d) by providing that a violation of section 
1731 (Theft) of title 18 is subject to the provisions of that section 
rather than those of section 599 (d). 

46 U.S.C. 643 (g) (section 4551 (g) of the Revised Statutes) makes 
it an offense for anyone to require a seaman to carry a discharge book 
if he carries an identification certificate or continllous discharge book 
issued pursuant to the section. The section also makes it an offense 
for a seamm to make a false statement, lmowing that it is false, in 
applying for a certificate or book under the section. Section 661 of 
the bill amends section 643 (g) by deleting the penalty for false state
ments and substituting a statement that a violation of the false state
ment provision is an unlawful act that is an offense described in sec
tion 1343 (Makino- a False Statement) of title 18. 

46 U.S.C. 658 (seotion 4561 of. the Revised Statutes) provides civil 
sanctions to he imposed thy Coast Guard inspectors upon discovery 
of an lUlseaworthy vessel and criminal penalties for sending or attempt
ing to send a vessel to sea which is in such a state as to endange.r the 
life of any person. Section 662 of the bill amends section 658 by 
adding an exception to the cl'1minal provision for those offenses cov
ered by section 1617 (Endangerment) of title 18. 

46 U.S.C. 672 ( d) (section 13 (d) of the Act of March 4, 1915) 
authorizes the colladoI' of customs to call a muster of the 'crew of any 
vessel to determine whether it is in yiolation of the requirements, 
qualifications, and regulations as to crews set forth in tale Eection. 
The section makes it, an offense for a person knowingly to file a false 
affidavit that a crew is in violation of the section. Section 663 of the 
bill a:mends section 672(d) by deleting the penalty provisiollrelating 
to filmg a false affidaVIt and substituting a statement that a person 
,:vho files a false affidavit is guilty of perjury under section 1341 (Per
JUry) of tItle 18. 

46 U.S.C. 701 (section 4596 of the Revised Statutes) provides 
penalties to be imposed on any seaman or apprentice who commits any 
offense specified, such as desertion, absence without leave, etc. Section 
664 (a) of t ~ie bill amends section 701 by adding to those penalHes 
already specified a cross-reference to penalties provided in proposed 
titlfl 18. Section 664 (b) of t.he bill further amends section 701 by 
deleting tht' 1)ena.1ty of .being placed in irons for 'willful disobedience 
to any lawful command at sea until the disobedience shall cease as 
outmoded, and substituting a l'e,Terence to detention. Section 664 (c) 
of. the bill further amends section 701 by deleting the punishment of 
bemg' placed in irons and given bread and water until the continued 
willful disobedience shall cease, and substituting authority -for c1eten-
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tion. These provisions will permit detention of a seaman who has 
committed an offense requiring his detention until a trial can be held, 
if the seriousness of the offense justifies his separation f.rom the rest of 
the crew. Sections 664( d) and 664( e) further amend the bill by deleting 
the criminal penalty of imprisonment for smuggling, damaging the 
vessel or damaging or embezzling its cargo because those offenses are 
covered in sections 17'01 (Arson), 1702 (Aggravated Property De
str.uction), 1703 (Property Destruqtion), 1731 (Theft) and 1411 
(Smuggling) of title 18. 

46 U.S.C. 711 (section 4610 of the Revised Statutes) permits the 
court to imprison an offender convicted under title 53 of the Revised 
Statutes until payment of the amount of a penalty imposed is made. 
Section 665 of the bill conforms section 711 to the Code by deleting the 
provision providing for imprisonment as inconsistent with section 2202 
(d) (Imposition of a Sentence of Fine) of title 18. 

46 U.S.C. 712 (section 4611 of the Reyised Statutes) provides that 
the master of a yessel shall surrender an officer of the vessel who vio
lated 18 U.S.C. 2191, relating to assault of a seaman. Section 666 of the 
hill conforms section 712 to the Code by correcting the cross-refer
ences to the assault provisions of title 18. 

46 U.S.C. 1356 (section 259 of the Act of :March 4, 1909) prohibits 
posses~il1g any right or property in any vessel employed in the trans
portatIOn or carrying of any slaves and proyides for money damages 
equal to twice the yalue of the offender's right or property in the vessel 
and twice the value of his interest in the slaves. Section 667 of the bill 
aJl}ends section 1356 by deleting obsolete provisions concerning for
feIture of a sum of money based on the value of slaves being trans
ported. Criminal penaJties for the offense described in 46 U.S.C. 13Ml 
are provided for violatjon of section 1622 (Aggravated Criminal 
Restraint) of title 18. 

PART EE-AlIIENDlIfENTS RELATING TO TELEGRAlIfS, TELEPHONES, AND RAnTO 
TELEPHONES, TITLE 47. UNITED STATES CODE 

47 U.S.C. 27 (section 7- 01 the Submarine Cable Act) makes it an 
offense for a person to refuse to exhibit papers reporting infractions or 
violently to resist a person authorized to investigate inTractions of 
provisions regarding the protection of submarine cables. Section 
671 (a) of the bill amends section 27 to specify that the proyisions of 
the section do not apply to an offense described in title 18. 

47 U.S.C. 33 (section 13 of the Submarine Cable Act) describes 
jurisdiction for both civil and criminal actions for offenses committed 
pursuant to the Submarine Cable Act. Section 671 (b) OT the bill 
amends section 33 by deleting the criminal jurisdiction provisions as 
covered by Rule 18 (Place OT Prosecution and Trial) of the Federal 
Rules of Criminal Procedure and in chapter 33 (.Turisdiction and 
Venue) of title 18. 

47 U.S.C. 220(e) (section 220(e) of the Communications Ad of 
1934) makes it an offense willfully to make a false entry in a record 
kept by a communjcation common carrier, or willfully to mutilate. 
destroy. or otherwise Talsify such recorcl. or wi1lfuny to neglect 01' 
refuse'to make complete records of the business of the carrier, Section 
672 (a) of the hilJ amends section 220 (e.) by deleting the references to 
false statements and to mntilating or damaging documents as coverecl 
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by sections 1343 (Making a False Statement) and 1344 (Tampering 
With a Government Record) oftitle 18. 

Section 672(b) of the bill amends the Communcations A.ct of 
1934: by adding a new section 606a, which makes it an offense for any 
communication common carrier; or officer, employee, or agent thereof, 
or for any landlord, custodian, or other person who has received an 
order pursuant to section 310'1 (Assistance in Intsrception) of title 1S 
to disclose the existence of an interception 01' surveillance or the device 
used to accomplish it. Except.ions are made for the situation in which 
disclosure is made in response to legal process, and, even in that cir
cumstance, disclosure may only be made after notice to the appropriate 
prosecuting officer. A violation of the provision makes the violator sub
ject to civil penalties to be paid to the authority under whose juris
diction the interception or surveillance was made. 

PART FF-Al\rENDMENTS RELATING TO TERRITORIES AND INSULAR 

POSSESSIONS, TITI,E 48, UNITED STATES COPE 

48 U.S.C. 140M (section 32 of the Organic Act of the Virgin Islands 
of the United States) authorizes the inferior courts of the Virgin 
Islands to have concurrent jurisdiction with the district courts over 
certain matters, including criminal cases in which the maximum pen
alty does not exceed six months' imprisonment or a $100 fine. Section 
681 of the bill amends section 140M to authorize jurisdiction over 
criminal cases in which the maximum fine that may be imposed is 
$25,000, rather than the $100 limit provided in current law. The in
creased limit is consistent with the maximum fine provided in section 
2201 (Sentence of Fine) of title 18 for an iml1vidnal convict~d of a 
Class B misdemeanor. 

48 U.S.C. 1421i (section 31 of the Organic Act of Guam) authorizes 
the application of federal income tax laws in Guam. Section 682 of the 
bill amends subsections (d) (1) and (f) of section 1421i to add cross
references to subchapter A (Internal Revenue Offenses) of chapter 14-
of title 18, in order to make clear that those provisions continue to 
apply in Guam even though they have been moved from title 26 to 
title 18. 

48 US.C. 1613 (section 23 of the Revised Organic Act of the Virgin 
Islands) authorizes the inferior courts, creaked by local law, to have 
exclusive original jurisdiction over certain matters, including criminal 
CaiSes in which the maximum penalty does not exceed six months' im
prisomnent or a $100 fine, or both. Section 683 of the bill amends sec
t.ion 1613 to authorize jurisdiction over criminal cases in which th(' 
maximum fine that ma-v be imposed is $25,000, as opposed to the $100 
1imit in current law. The increased Emit is consistent with the maxi
mum fine provided in section 2201 (Sentence of Fine) of title 18 for an 
individual convicted of a Class B misdemeanor. 

PART GG--Al\rENDMENTS RET,ATING TO TRANSPORTATION, TITLE 49, 

UNITED STATES CODE 

49 US.C. 20('7) (b) (section 20('7) (b) of Part I of the Interstate 
Commerce Act, to the extent it. remains in effect pursnant to section 
4(c) of Public Law 95-47'3) makes it. an offense to lmowingly and wiH-
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fully make a false entry in a report required to be £led under 49 
U.S.C. 20, or in records required to be kept, or to knowingly and will
fully destroy or otherwise falsify such records, or to lmowingly and 
willfully neglect or fail to make required records. Section 691 of the 
bill amends section 20 (7) (b) by (a) deleting references to making a 
false entry or destroying, altering, or falsifying a record as covered in 
sections 1343 (Making a False Statement) and 1344 (Tampering ,V-ith 
a Government Record) of title 18, and (b) making grammatical 
changes because of the deletion. 

49 U.S.C. 1472(e) (section 902(e) of the Federal Aviation Act of 
1958 makes it an offense for an air carrier, or officer or employee 
thereof, to knowingly and wil1fully fail to refuse to make a report 
required under the Act, to lmowingly and willfully mutilate or other
wise falsify such a report, or to knowingly and willfully file a false 
report. Section 692(a) (1) amends section 1472(e) by deleting the 
false statement provision as covered in section 1343 (Making a False 
Statement) of title'18, and by deleting the mutilation of records pro
vision as covered in section 1344 (Tampering With a Government 
Record) of title 18. 

49 U.S.C. 1472(h) (2) (section 902(h) (2) of the Federal Aviation 
Act of 1(58) makes it an offense willfully to deliver or cause to be 
delivered to an air carrier or the operator of a civil aircraft for trans
portation in air commerce, or recklessly to cause transportation in air 
commerce of any property that contains, a hazardous material in vio
lation of a regulation of the Secretary of Transportation. Section 692 
(a) (2) of the bill deletes the language that specifies that the person 
is "guilty of an offense" and substitutes a statement that a violation is 
an unlawful act that is an offense punishable under section 1821 (Ex
plosives Offenses) of title 18. The specific penalty language in current 
49 U.S.C. 1472 (h) (2) was repealed by section 301 of the bill. 

49 U.S.C. 1472(i) (section 902(i) of the Federal Aviation Act of 
1(58) makes it an offense to commit or attempt to commit aircraft 
piracy. Section 692(a) (3) of the bill amends section 1472 (i) to delete 
the offense provision as covered in sections 1631 (Aircraft Hijacking;) 
and 1001 (Criminal Attempt) of tith 18. Subsection (i) is also 
amended to retain the death sentence if death results from an offense, 
but describes the offense by l'efel'rin!l; to the offense of murder described 
in section 1601 of title 18 if the offense is committed during the com
mission or-attempted commission of aircra:ilt hij acking. 

49 U.S.C. 1472(0) (section 902(0) of the Federal Aviation Act of 
1(58) authorizes the Federal Bureau of Investigation to investigate 
certain crimes involving aircraft. Section 692 (a) (4) of the bill amends 
section 1472 ( 0) to conform cross-references to the Code. -

49 U.S.C. 1473 (c) (section 903(c) of the Federal Aviation Act of 
1(58) describes the procedures for the imposition of the death penalty 
for aircraft piracy that results in death. Section 692 (b) of the bill 
amends section 1473 (c) to add paragraphs relating to implementation 
and appellate review of such a sentence. 

49 U.S.C. 1809 (b) (section 110 (b) of the Hazardous Materials 
Transportation Act) provides penalties for anyone "who willfully vio- .. 
lates a provision of the Act or a regulation issued under the Act. Sec-
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tion 693 of the bill conforms section 1809 (b) to the Code by designat
ing any such violation as an offense pilllishable under section 1821 (Ex
plosives Offenses) of title 18. 

49 U.S.C. 11909 (b) (2), (c) (2), and (d) (2) make it an offense to 
willfully fail to specifically, completely, and truthfully answer a ques
tion, as i'equil'ed, of the Interstate Commerce Commission, pnrsnant to 
subchapter II, III, or IV of chapter 105 of title 49. Section 694(a) of 
the bill deletes the requirement for truthful answers because any false 
answer would constitute an offense under section 1343 (Making a False 
Statement) of title 18. 

49 U.S.C. 11911 makes it an offense for a director, officer, attorney, 
or agent of a carrier to participate in an unauthorized issuance or dis
position of securities or assumption of obligations, or for an officer or 
director to receive anything of value for his benefit for a negotiation 
or sale of a security of the carrier. Section 694 (b) of the bill conforms 
section 11911 to the Code by designating a violation as an offense pun
ishable under section 1761 (Securities Offenses) of title 18. 

49 U.S.C. 11914 provides general criminal penalties when specific 
penalties are not provided for violations of law related to transporta
tion tIl at is subject to the jurisdiction of the Interstate Commerce 
Commission. Section 694( c) of the bill amends section 11914 to provide 
that the general penalty provisions do not apply if the offense is a 
violation of title 18. 

PART HH-Al\:[END1I'IENTS RElATING TO WAR AN}) NATIONAL DEFENSE, 
TITLE 50, UNITED STATES CODE 

50 U.S.C. 167k (section 13 of the Helium Act) provides penalties for 
willful violations of the Act or of any regulation or order issued under 
the Act of June 15, 1917) provides for seizure and forfeiture of any 
conforms section 167k to the Code by deleting offense provisions cov
ered in chapter 11 (Offenses Involving National Defense) of title 18. 

50 U.S.C. 192 (the first paragraph of section 2 and section 2(a) of 
the Act of June 15, 1917) provides for seizure and forfeiture of (.,L,V 
vessel involved in a violation of, and a fine and imprisonment for any 
person who violates, a provision regulating vessels in territorial waters 
during a national emergency. Section 702 of the bill conforms sec
tion 192 to the Code, desig1lating such unlawful acts by any person as 
punishable under section 1113 (Violating an Emergency Regulation) 
of title 18. 

50 U.S.C. 210 (section 5306 of the Revised Statutes) makes it an 
offense for anyone to engage, without a license and authority of the 
President, in trading in a State declared to be in insurrection to make 
a false statement to obtain such license anci authority, or to commit 
embezzlement or keep false accounts. Sections 703 (a) and (c) of the 
bill conform section 210 to the Code, deleting material covered in sec
tion 1343 (Making a False Statement) of title 18, and subsection (b) 
conforms the embezzlement provision by cross-referencing to sec
tion 1731 (Theft) of title 18 to indicate that section 1731 provisions 
should be applied in lieu of provisions of the section whenever they 
are applicable. . 
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50 U.S.C. 405 (b) (section 303 (b) oIthe Act of July 26, 194'7) relates 
to the application of conflict of interest laws to an individual who is 
a member of an advisory committee or who serves in any other part
time. capacity under the National Security Act. Section '704 of the bill 
conforms section 405 (b) to other provisions of federal criminal law 
by amending the section to designate such individuals as "special gov
ernment employees" under the conflict of interest provisions of chap
ter 11 of title 18 Appendix (18 U.S.C. 202, et. 8eq., reenacted as 18 
U.S.C. App. 202, et. 8eq., by section 201 (a) (1) of the bill and amended 
by section 208 of the bill) . 

50 U.S.C. App. 16 (section 16 of the Trading with the Enemy Act, 
as amended) provides penalties for anyone who willfully violates a 
provision of the Act or a license, rule, or regulation issued thereunder, 
or willfully violates an order of the President issued pursuant thereto. 
Section '705 of the bill amends section 16 to provide that the provisions 
of section 1206 (Engaging in an Unlawful Transaction) of title 18 
apply in lieu of the provisions of 50 U.S.C. App. 16 whenever they 
are applicable, 

50 U.S.C. App. 462 (section 12 of the Military Selective Service 
Act) describes offenses and provides penalties for violations of the Act. 
Section '706 (a) and (b) of the bill amends subsection (a), relating to 
false classification under the Selective Service System and other acts to 
evade or refuse service in the armed forces, to specify that the provi
sions of sections 1114 (Evading Military or Alternative Civilian Serv
ice), 1115 (Obstructing Military Recnlitment or Induction), and 1343 
(Making a False Statement) of title 18 apply in lieu of the provisions 
of subsection (a) whenever they are applicable and to delete the over
lapping language covered in title 18. Section '706 (3) of the bill amends 
subsection (d), relating to the statute of limitations, to retain a special 
statute of limitations provision as an exception to section 511 (Time 
Limitations) of title 18. 

50 U.S.C. App. 1152 (a) (6) (section 2(a) (6) of the Act of June 29, 
1940) relates to jurisdiction, venue, and iudicial proceedings respect
ing violations of the War and Defense Contract Acts. Section '70'7 of 
the bill amends section 1152 (a) (6), deleting material relating to crim
inal procedure as covered in proposed title 18 and the Federal Rules of 
Criminal Procedure. The section, therefore, will be limited to civil 
matters. 

50 U.S.C. App. 1191 (c) (5) (A) (section 403 (c) (5) (A) of the Rene
gotiation Act) requires contractors subject to the provisions of the' War 
and Defense Contract Acts to file annual financial reports. The section 
also makes it an offense willfully to fail to furnish required information 
or to lmowingly supply false or misleading information in a report. 
Section '708 of the bill amends section 1191 (c) (5) (A) to delete the 
false statement language as covered in section 1343 (Making a False 
Statement) of title 18. 

50 U.S.C. App. 1193(h) (section 3(h) of the Renegotiation Act of 
1948) makes it an offense for anyone willfully to fail to furnish infor-
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mation required by the Act or willfully to furnish information which 
is false or misleading. Section 109 of the bill amends section 1193 (h), 
deleting material covered in section 1343 (Making a False Statement) 
of title 18. 

50 U.S.C. App. 1215 (e) (1) (section 105(e) (1) of the Renegotia
tion Act of 1951) requires contractors subject to the Act to file finan
cial statements, and makes it an offense for anyone willfully to fail to 
file information required or knowingly to file false information. Section 
'710 of the bill amends section 1215 (e) (1), deleting material covered 
in section 1343 (Making a False Statement) of title 18. 

50 U.S.C. App. 2156 (b) (section 106 (b) of the Defense Production 
Act of 1950) relates to jurisdiction, venue, and judicial proceedings 
respecting violations of the Act. Section 111 of the bill amends section 
2156 (b), deleting material relating to criminal procedure as covered. 
in title 18 and the Federal Rules of Criminal Procedure. The amend
ment is necessitated by repeal of part of the section by section 301 of 
the bill. • 

50 U.S.C. 2405 (b) (section 6 (b) of the Export Administration Act 
of 1969) makes it an offense for anyone to willfully export anything 
contrary to the Act, 01' a regulation, order, or license thereunder, with 
knowledge that such export will be used for the benefit of any country 
to which exports are restricted for national security or foreign policy 
purposes. Section 712 of the bill amends section 2405 (b) by deleting 
the penalty provision and substituting a statement that a violation is 
an unlawful act that is an offense punishable under section 1206 (En
gaging in an Unlawful International Transaction) of title 18. 

PART II-MISCELLANEOUS Al\'IENDMENTS 

The Act of June 6, 1968, 82 Stat. 110, relates to the duties of the 
United States Secret Service to protect presidential and vice-presiden
tial candidates. Section '713 of the bill amends section 2 of the Act, con
forming a cross-reference to the provision for secret service powers in 
18 U.S.C. 3056 to the appropriate section in the Code, namely, section 
3021 ( c) (Department of the Treasury) of title 18. 

P.L. 81-849 (16 Stat. 1119, October 23, 1962) relates to bribery, 
graft, and conflicts of interest involving public officials. Section 2 of 
the Act, relating to exemptions from certain provisions in the Act, is 
amended by section 714 of the bill to conform to section 206 (Exemp
tions) of title 18 Appendix (as amended by section 208 (c) (1) of tIle 
bill) . 

PART JJ-0ROSS-REFERENCES 

Section 721 contains a general provision that states that a reference 
to a provision of law replaced by section 101 (which amends title 18 
of the United States Code) or section 201 (which creates and codifies 
tWe 18 Appendix of the United States Oode) is to be deemed a refer
ence to the corresponding provision enacted by this Act. 
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VOTE OF THE CmlMlTI'EE 

On December 4,1979, after a series of executive sessions on S. 1722, 
the Committee on the Judiciary met in open executive session at 
which time the Committee ordered the bill, as amended, favorably 
reported. On a motion to report the bill to the full Senate: . 

Kennedy 
Bayh 
Culver 
DeConcini 
Leahy 
Bancus 
Thurmond 
Laxalt 
Hatch 
Dole 
Cochran 
Simpson 

1.'EAS NAYS 
Mathias 

REGULATORY IMPAOT STATEMENT 

Implementation of the bill, as reported, will not result in increased 
regulation. While the bill does modernize a broad range of criminal 
offenses, including some dealing with regulatory offenses, the Com
mittee believes the more effective enforcement· of the criminal laws 
bearing on regulated conduct portended by this bill will have a salutary 
effect on federal regulation without increasing impact of the overall 
regulatory scheme involved. 

COST ESTIl\IATE OF OONGRESSIONAL BUDGET OFFICE 

A cost estimate of the Congressional Budget Office is on request but 
was not available at the time of this report. 

OHANGES IN EXISTING LAW 

In the interest of economy, the Committee felt that the requirement 
of subsection (4) of rule XXIX of the Standing Rules of the Senate 
should be waived. To comply with this Rule, almost the entire current 
title 18 of the United States Code, in addition to very lengthy new 
material would have to be reprinted. The report on the various sec
tions of the bill, as reported, contains a discussion of current Federal 
law, and will, therefore, reflect changes made by the bill. 
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OOMMITrEE AMENDMENTS TO S. 1722, AS REPORTED 

(1) Page 4, in the caption for "1323" strike out "Witness or" and 
insert in lieu thereof "Witness, Victim, or". 

(2) Page 4, in the Table of Oontents for subchapter E, insert "1345. 
Failing to Keep a Government Record," following "1344," and renum~ 
bel' "1345" as "1346". 

(3) Page 5, following line 5, in caption for "1617" strike out 
"Reckless". 

(4) Page 6, in the Table of Oontents for subchapter D, strike out 
"1739. Oonsumer Fraud." and renumber "1740" as "1739"; in the 
Table of Oontents for subchapter E, following "1745" item, insert 
"1746. Trafficking in a Oounterfeit Sound Recording or Motion Picture 
Label."; renumber "1'746" as "1747"; and in the Table of Oontents for 
subchapter F, insert a new item as follows: "1754. Definition for Sub
chapter F.". 

(5) Page 8, in the caption for section 2303, strike out the word 
"Sentence" and insert the word "Term" in lieu thereof; in captions 
for subchapter 0, insert, following "3023", the following: "3024. De
partment of Labor."; renumber "3024" and "3025" as "3025" and 
"3026" respectively; and add "3021. Railroad Police.". 

(6) Page 10, insert following the caption "3506", "3507. Sanctions 
for Violations of Release Oonditions." and renumber "3507", "3508", 
and "3509" as "3508", "3509", and "3510". 

(7) Page 11, line 6, add after the word "Racketeering" "or Witness 
or Victim Intimidation"; following item "4013" insert "4014. Civil 
Action to Restrain Witness or Victim Intimidation."; and following 
the item "4102" insert "4103. Time Limitations for Civil Actions.". 

(8) Page 13, strike out line 14 and insert in lieu thereof "bia; or"; 
strike out line 15 ; in line 16, strike out" ( c)" and insert in lieu thereof 
"(b)"; in line 17, strike out" (a), (b), or" and insert in lieu thereof 
" (a) or (b)"; and in line 18, strike out" ( c) ". 

(9) Page 14, strike out line 13. 
(10) Page 15, strike out lines 11 through 18. 
(11) Page 16, beginning with the comma in line 4, strike out 

through the word "zone" in line 5. 
(12) Page 17, following line 4, insert a new definition as follows: 

<'facility" means buildings, structures, equipment, or other 
property that in combination are used to serve or support a 
particular purpose;" ; 

and in line 17, following the word "to" insert "or through". 
(13) Page 18, line 31, strike out "143" and insert in lieu thereof 

"151". 
(14) Page 20, line 29, strike out the word "or"; in line 31 insert 

after the semicolon "after release on supervised release following 
imprisonment, pursuant to the provil":ions of chapter 23; or after re
lease on conditional discharge under a medical care or treatment 
regjmen pursuant to the provisions of subchapter B of chapter 36 ;". 

(15) Page 21, strike out lines 26 through 28 and insert in lieu 
thereof: "'public facility' includes (a) a facility of communication~ 
transportation, energy supply, water supply, or sanitation that serves 
the public or a government; (b) a facility of a police or firefighting 
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agency, or of a health agency that serves the public; (c) a facility 
designed for"." 

(16) Page 22, line 22, strike out "the Canal Zone,". 
(17) Page 28, line 6, strike out "United States", and in line 7 

strike out "Government building;" and insert in lieu thereof "build
ing owned by, or under the care, custody, or 'control of, the United 
States;". 

(18) Page 32, line 23, strike out the word "Proof" and insert in lieu 
thereof "Except as provided in subsection (a) (2), proof". 

(19) Page 3::3, line 5, strike out the word "knowingly" and insert 
in lieu thereof the word "intentionally"; following line 10 insert 

"(b) LIABILITY AS A F AOILITN1'OR.-A person is criminally 
liable for an offense based upon the conduct of another person 
if he knowingly facilitates the completion of the offense by 
providing assistance that is in fact substantial." ~ 

in line 11, strike out" (b)" and insert in lieu thereof" (c) ", and insert 
after the word "AS" the word "A"; in line 32, strike out" (a) CON
DUOT ON BEHALF OF AN ORGANIZATION.-Except" and insert in 
lieu thereof "Except"; and strike out lines 37 and 38. 

(20) Page 34, strike out lines 1 through 9; in line 12, strike out 
"401" and insert in lieu thereof "401 (a) "; after the period in line 12 
insert a new sentence as follows: "A person whose criminal liability is 
based upon section 401 (b) may be charged and tried as a principal, but 
may be punished only for the class of offense two grades below that 
otherwise applicable."; following line 12 insert: 

" (b) PROOF.-In a prosecution in which the criminal lia
bility of the defendant is based upon section 401 (b) , the ready 
lawful availability from others of the goods or services pro
vided by the defendant is a factor to be considered in deter
mining whether his assistance was substantial."; 

in lines 13 and 18, strike out "(b)" and "( c )" and insert "( c)" and 
"(d)" respectively; and in line 18, strike out "(b)" and insert "(c)". 

(21) Page 35, in lines 32 and 33, strike out "other debtor in a case 
under title 11 of the United States Code," and insert in lieu thereof 
"a debtor as defined in section 1735 (b) ,". 

(22) Page 36, line 13, beginning with the word "or" the second time 
it appears, strike out all through the comma in line 16; and in line 
24, strike out "complaint, indictment, or" and insert in lieu thereof 
"indictment or". 

(23) Page 38, line 33, strike out "crinle," and insert in lieu thereof: 
"felony described in sectioll 1601 (Murder), 1611 (Maiming), 
1612 (Aggravated Batter,Y), 1615 (Terrorizing), 1621 (Kid
napping), 1622 (Aggravated Criminal Restraint), 1631 (Air
craft Hijacking), 1632 (Commandeering a Vessel), 1641 
(Rape), 1701 (Arson), 1702 (Aggravated Property Destruc
tion),1711 (Burglary), 1712 (Criminal Entry), 1721 (Rob
bery) , 1731 (Theft), 1732 ('I'rafficking in Stolen Property), 
1734 (Executing a Fraudulent Scheme), 1735 (Bankruptcy 
Fraud), 1736 (Interfering with a Security Interest), 1737 
(Fraud in a Ree;ulated Industry, 1741 (Counterfeiting), 1742 
(Forgery) , 1801 (Operating a Racketeering SyncUcate) , 1802 
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(Racketeering), 1803 (Washing Racketeering Proceeds), 
1804 ) Loansharking) , 1805 (Facilitating a Racketeering 
Activity by Violence), 1811 (Trafficking in an Opiate), 1812 
(Trafficking in Drugs), 1823 (Using a Weapon in the Course 
of a Crime), 1824 (Possessing a Weapon Aboard an Air
craft), 1843 (Conducting a Prostitution Business) 1 or 1844 
(Sexually Exploiting a Minor) ,". 

(24) Page 39, following line 30, insert: 
"(2) to attempt to commit an offense described in section 

1115 (a) (3) (Obstructing Military Recruitment or Induc
tion), 1116(a) (1) (Inciting or Aiding Mutiny, Insubordina
tion, or Desertion), 1125 (Failing to Register as a Person 
Trained in a Foreign Espionage System), 1126 (Failing to 
Register as, or Acting as, a Foreign Agent), 1302 (Obstruct
ing a Government Function by Physical Interference), 1311 
(Hindering Law Enforcement), 1328 (Demonstrating to In
fluence a Judicial Proceeding), 1331 (Criminal Contempt), 
1332 (Failing to Appear as a Witness), 1333 (Refusing to 
Testify or to Produce Information), 1334 (Obstructing a 
ProceedinO' by Disorderly Conduct), 1335 (Disobeying a 
Judicial Order), 1341 (Perjury), 1342 (FaJi.:e Swearing), 
1343 (Making a False Statement), 1402 (Disregarding a Tax 
Obligation), 1603 (Negligent Homicide), 1615 (Terroriz
ing), 1616 (Communicating a Threat), 1831 (Leading a 
Riot) to the extent jurisdiction is based upon subsection 
( c) (1) or (c) (3), 1833 (Engaging in a Riot) to the extent 
juri~dic~ion is based upon subsection (c) (1), or 1842 (Dis
semmatmg Obscene Material) ; or"; 

in line 31, strike out" (2) to attempt to commit, or" and insert in 
lieu thereof" (3) "; in line 34, strike out "Riot) ; or" and insert in lieu 
thereof "Riot)."; and strike out lines 35 through line 3 on page 40. 

(25) Page 48, line 27, strike out "persons, in" and insert in lieu 
thereof "persons in". ' 

(26) Page 50, line 21, insert after "5" "(b)"; in line 22, strike 
287c)" and insert "287c(b) )"i in line 24, followinO' "7" and "447" 
insert" ( c) "i in line 27, strike out "38" and insert "38 (1)" and strike 
out "2778)" and insert 2778 ( c) ) "; in line 34, strike out "3 (a) or 5 (b)" 
and insert "16"; and in line 35, strike out "3 (a) or 5 (b)" and insert 
"16". 

(27) Page 54, strike out line 21 and insert in lieu thereof the 
foUowing: 

"(1) the performance of an official duty by a United States 
official, a judge, a juror, a law enforcement officer, an em
ployee of an official detention facility, or an employee of the 
United States Probation System;"; . 

in line 27, beginning with the word "that" strike out all through line 
30 and insert in lien thereof the following: 

"that-
"(1) the government ·function was

"(A) unlawful; and 
"(B) conducted by a public servant who was not 

acting in good faith; or 
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" (2) the interference or obstacle-
" (A) was created in the course of picketing, or a 

parade, display, or other demonstration, otherwise 
protected by rights of free speech or assembly; 

" (B) involved no violence or only spontaneous 
minor violence incidental to such activity; and 

"(0) did not significantly obstruct or impair a 
government function." ; 

and in line 35, strike out "is-" and insert in lieu thereof "is a Olass 
.A. misdemeanor." 

(28) Page 55, strike out lines 1 through 8 and in lines 33 and 34 
strike out "engaging in conduct by which he knowingly conceals the 
other person" and insert in lieu thereof "affirmatively concealing him". 

(29) Page 56, strike out lines 3 and 4; following line 4 insert a new 
paragraph as follows: 

"(2) intentionally interferes with, hinders, delays, or pre
vents the discovery, apprehension, prosecution, conviction, or 
punishment of an~ther person, knowing that such other per
son has committed it crime, or is charged with or being sought 
for a crime, by altering, destroying, mutilating, affirmatively 
concealing, or removing a record, document, or other object; 
or"; 

and in line 5, strike out" (2)" and insert in lieu thereof" (3)". 
(30) Page 57, line 4, strike out "D" and insert "0"; line 5, strike 

out "0 or D" and insert "or 0" . line 8 strike out "or pendino. review 
of sentence,"; line 9, strike out "of ~ny crime;" and insert in lieu 
thereof "for a Olass .A., B, or C felony;"; following line 9 insert the 
following new paragraph: 

"(2) a Olass D felony if the person was released-
"(.A.) in connection with a charge of ~L Glass D felony; 

or 
"(B) while awaiting sentence pending surrender for 

service of sentence, appeal, or certiorari after conviction 
for a Olass D or E felony or for a misdemeanor i"; 

in line 10, strike out "(2)" and insert "(3)"; and in line 22, strike out 
" (3) " and insert" (4) ". 

(31) Page 59, following line 5, in caption for 1323, strike out "'Wit
ness or" and insert in lieu thereof "Witness, Yictim, or". 

(32) Page 60, line 36, strike out ""Witness or" and insert in Heu 
"vVitness, Victim, or". 
. (33) Page 61, line 12, strike out the word "or"; following line 12 
msert: 

"(2) with intent to annoy, harm, or injure another person, 
hinders, delays, prevents, or dissuades-

" ( .A.) a witness or a victim from attending-or testifying 
in an official proceeding i or . 

" (B) a witness, victim, or a person acting on behalf 
of a victim, from-

" (i) making a report of an offeJls(~ tH' a possible 
offense to a judge, a Jaw onforcement ollicer, a pro
btttion officer, or an officer of a correctional facility i 
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"(ii) causing a criminal prosecution, or a parole 
or probation revocation proceeding, to be sought or 
instituted or assisting in such prosecution or pro
ceeding; or 

"(iii) arresting, or causing or seeking the arrest 
of, a person in connection with an offense; or"; 

in line 13, strike out" (2) " and insert in lieu thereof" (3) " ; 
following line 18 insert the following: 

"(b) DEFINITIONS.-As used in this section
" (1) 'witness' means an individual-

"(A) having knowledge of the existence or non
existence of facts relating to an offense; 

"{B) whose declaration under oath is received in 
evidence for any purpose; 

"( C) who has reported an offense to a judge, a 
law enforcement officer, a probation officers, or an of
ficer of a correctional facility; 

"(D) who has been served with n, subpoena, in
cluding a grand jury subpoena, issued under the au
thority of a court of the United States;· or 

"(E) who a reasonable person would believe to be 
an individual described in this paragraph; and 

"(2) 'victim' means an individual against whom an of-
fense has been or is being committed."; 

in lines 19, 23, 28, and 32, reletter subsections as "(c)", "(d)", "(e,)", 
and "(f)" respectively; in line 31, strike out "Ca) (2)." and insert 
in lieu thereof "( a) C 2) or (a) (3)."; and strike out linf'fl 34 through 
36 and insert in lieu thereof: 

"(1) the official proceeding, offense, 01' prosecution is or 
would be a federal official proceeding, offense. or prosecution; 

"(2) the officer is a federal public servant and the informa
tion or report relates to a fecleral offense or a possible fed
eraloffense.". 

(34) Page 62, line 35, following the word "if" insert "knowing an 
offi?ial proceeding is pending or likely to be instituted,"; following line 
37 msert: 

"(b) PRooF.-In a prosecution under this section, evidence 
that the recol'd~ document, or other object was destroyed pur
suant to a destruction program gives rise to a presumption 
that the destruction was not with intent to impair its integ
rity or its availabIlity for use in an official proceeding."; 

in line 38, fltrike out "(b)" and insert in lieu thereof "(c)", and in 
line 39, beginning with the word "that-" strike out through line 42 
and insert in lieu thereof "that the record, document, or other object 
woulc1 have been legally privilegec1 or would have been inadmissible in 
evidence." . 

(35) Page 63, lines 1 and 2, reletter subsections" (c) " and" (d) " as 
"( d)" and" (e r' respectively. 

(36) Page 64, line 21, insert. before the peri.od "outside the presence 
of the court"; beginning with the word "constitutionally" in line 29 
strike out all tllrough line 30 and insert in lien thereof: ainvalid unLler 
the First Amendment to the Constitution.". 
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(37) Page 65, strike out lines 4 and 5 and insert in lieu thereof the 
following: 

"( e) GR.<l.DING.-An offense described in this section is
"(1) a Class B misdemeanor in the circumstances set 

forth in subsection (a) (2) or (a) (3); and 
"(2) a Class C misdemeanor in the circumstances set 

forth in subsection (a) (1). 
Notwithstanding the provisions of section 2201, the defend
ant may be s~n-" ; 

in line 9, strike out "money." and insert in lieu thereof "money, 
or involves the violation of a release condition pursuant to section 
3507 (c) .". . 

(38) Page 67, line 1, strike out "Class B" and insert in lieu thereof 
"Class C"; strike out lines 17 and 18 and insert in lieu thereof "(2) 
was invalid under the First Amendment to the Constitution."; follow
ing line 4, after the item relating to section 1344, insert "1345. Failing 
to Keep a Government Record."; and renumber "1345" as "1346". 

(39) Page 68, line 24, add the word "or" after the semicolon; and 
following line 24 insert the following: 

"(iii) in a written statement submitted to secure or modify 
a government contract or in the administration or implemen
tation of such a contract;". 

(40) Page 69, line 18, strike out the word "record." and insert in 
lieu thereof "record, with intent to impair its availability to the fed
eral govel'l1ment."; following line 24 insert: 

"§ 1345. Failing to Keep a Goverllment Record 
"( a) OFFENSE.-A person is guilty of an offense if, being an 

agent of an organization, or a State or local government 
agency, that is required to maintain a government record as 
a result or condition of such organization's or agency's ad
ministering or receiving benefits pursuant to a federal pro
gram through a grant, a contract, a subsidy, a loan, a guaran
tee, insurance, or another form of federal assistance, he fails 
to maintain such a government record with intent to defraud. 

"(b) GRADING.-An offense described in this section is a 
Class A misdemeanor." ; 

in line 25, strike out "1345." and insert in lieu thereof "1346."; and 
strike out lines 36 through 39 and insert in lieu thereof the following: 

"( 4) 'government record' means a record, document or, 
other object-

"(A) belonging to, or received or kept by, a govern
ment for information or record pnrposes; or 

"(B) required to be kept by a person-
"( i) pursuant to a statute, or a regulation, rule, 

or order issued pursuant thereto; or 
"(ii) pnrsuant to a contract or grant;". 

(41) Page 70, following line 31, insert the following new paragraph: 
" ( 4) In a prosecution under section 1343 ( a) (1) (A), the 

proof that the defendant made the statement chllrged must 
include corroborating evidence.". 
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(42) Page 72, strike out line 17 and insert the following: 
"this section if-

"(1) a circumstance specified in section 1351 (c) exists 
or has occurred; or 

"(2) the public servant is an agent of a State or local 
government charged by a federal statute, or by a regula
tion issued pursuant thereto, with administering monies 
or property derived from a federal program, and the offi
cial action or legal duty is related to the administration 
of such program.". 

(43) Page 74, line 37, strike out "servant." and insert in lieu thereof 
"servant, but does not include a public servant of a foreign 
government.". 

(44) Page 82, following line 14, insert the follo,ving new subsection: 
"(b) DEF.ENSE.-It is a defense to a prosecution under this 

section tl1at-
"(1) the other person was acting unlawfully; 
"(2) the force or threat of force was intended·to stop or 

mitigate the unlawful act in protection of persons, or in 
protection of property in the person's custody or posses
sion; and 

"( 3) the force was limited to the degree reasonably 
necessary for that purpose."; 

and in line 16, reletter" (b)" as " ( c) ". 
(45) Page 87, line 39, strike out "DEFENSE" the first time it appears 

and insert in lieu thereof "BAR TO PROSECUTION", line 391 strike out 
"defense" the second time it appears and insert in lieu thereof "bar", 
and in line 41, strike out "charged with investigating or prosecuting" 
and insert in lieu thereof "authorized to investigate or prosecute". 

(46) Page 90, line 11, strike out the word "or", and following line 
11 insert: 

"( 4) the offense is committed as consideration for the re
ceipt of anything of pecuniary value, or of a promise to pay 
any thin 0' of pecuniary value, and-

"'fA) the United States mail or a facility in interstate 
or foreign commerce is used in the planning, promotion, 
management, execution, consummation, or concealment 
of the offense, or in the distribution of the proceeds of 
the offense; or 

"(B) movement of a person across a State or United 
States boundary occurs in the planning, promotion, man
agement, execution, consummation, or concealment of the 
offense, or in the distribution of the proceeds of the 
offense; 

"( 5) the offense is committed on a railroad vehicle operating 
in intl~rstate or foreign commerce; or"; 

in line 12, strike out "(4)" and insert in ] ieu thereof "( 6) "; in line 
25, strike out the word "or"; ana strike out line 26 and insert in lieu 
thel'E-wf "sharking), or 1821(0,) (1) (Explosives Offenses).". 
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(47) Page 91, following line 3 in the caption for "1617" strike out 
"Reckless"; in line 28, strike out the word "or"; following line 28 
insert: 

" (4) the offense is committed on a railroad vehicle operat
ing in interstate or foreign commerce; or" ; 

and in line 29, renumber" (4)" as" (5)". 
(48) Page 92, line 6, strike out the word "or"; strike out line 7 

and insert in li'3u thereof "sharking), or 1821 (Explosive Offenses)."; 
in line 23, strike out "or (c) (3)" and insert in lieu thereof" ( c) (3), or 
(c) (4)"; and in lirLB 32, strike out "or (c) (2)" and insert in lieu 

thereof", (c) (2) ,or (c) (4)". 
(49) Page 93, line 2, strike out "safety;" and insert in lieu thereof 

';s::dety," ; and strike out lines 38 through 42. 
(50) Page 94, strike out lines 1 through 12 and insert in lieu thereof 

the following: 
"§ 1617. Endangerment 

"(a) OFFENSE.-A ;person is guilty of an offense if he en
gages in conduct that he knows places another person in 
imminent danger of death or serious bodily injury, and

"(1) his conduct in the circmustances manifests an ex
treme indifference to human life; or 

"(2) his conduct in the circumstances manifests an un
justified disregard for human life. 

"(b) GRADING.-An offense described in-
"(1) subsection (a) (1) is a Class D -felony; and 
"(2) subsection (a) (2) is a Class E felony. 

"(c) JURIsDIcTIoN.-There is federal jurisdiction over an 
offense described in this section if-

"(1) the offense is committed within the special juris
diction of the United States; 

"(2) the offense occurs during the commission of an
other offense, over which federal jurisdiction exists, that 
is described in this title other than by cross-reference; 
or 

."(3) the imminent danger is created by conduct con
stltutm,Q; an offense under-

"(A) section 1853 (Environmental Pollution) ; 
"(B) section 110 (d) of the Federal Mine Safety 

and Health Act of 1977 (30 U.S.C. 820(d); 
" (C) section 17 (e) of the Occupational Safety and 

Health Act of 1970 (29 U.S.C. 666 (e) ) ; 
"(D) section 5(a) of the Federal Hazardous Sub

stances Act (15 U.S:C. 1264 (a) ) ; 
"(E) section 351 (f) and 353 (h) of the Public 

Health S'3rvice Act (42 U.S.C. 262 (f) and 263a (h ) ) ; 
or 

"(F) section 303 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 333) .". 

(51) Page 96, strike out lines 25 through 36 and insert in lieu 
thereof the following: . 

"(a) OFFENSE.-A person is guilty of an offense if, being a 
parent or guardian or a chilel less than fifteen years of age, 
he intentionally restrains the child without good cause-
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" (1) for a period exce~ding thirty days; 01' 
"(2) by secreting and holding him in a place where 

he is not Iike1y to be found for a period exceeding seven 
days; 

in violation of any person's right of custody 01' visitation 
arising from a child custody determination in fact entitled 

. to enforcement ,pursuant to the provisions of 28 U.S.C. 
1738A.". 

(52) Page 97, line 10, strike out "(a) (4) (A);" and insert in lieu 
thereof" (a) (2) i" and in line 33, strike out "1623, or 1624" and insert 
in lieu thereof "1622, or 1623". 

(53) Page 101, line 21, strike out "Arson." and insert in lieu thereof 
"Arson". 

(54) Page 102, line 14, strike out "shipment;" and insert in lieu 
thereof: "shipment, or in a pipeline system used in the transportation 
of gas or oil in interstate or foreign commerce;"; in line 31, strike out 
the word "0:1.'''; following line 31 insert the following: 

" (10) the offense is committed on premises that are part of 
a facility that i~ involved in the production or distribution 
of electricity, fuel, or other forms of sources of energy, or re
search, development, or demonstration facilities relating 
thereto, regarcll~ss of whether such facility is still under con
struction or is otherwise not functioning; or" ; 

in line 32, strike out" (10)" and insert in lieu thereof" (11)"; and in 
line 34 j strike out ",Vitness" the first time it appears and insert 
~:Witness, Victim,". 

(55) Page 105, line 3, strike out the word "or"; in line 8 strike out 
"States." and insert in lieu thereof "States; or"; and following line 8 
insert a new paragraph as follows: 

"(7) the offense is committed on premises that are part of a 
faoility that is involved in the production or distribution of 
electricity, fuel, or other forms or sources of energy, or re
search, development, or demonstration facilities relating 
thereto, regardless of whether such facility is still under 
construction or is otherwise not functioning and the cl'ime 
intended involves conduct constituting a crime of violence 
that is a felony.". 

(56) Page 108, strike out lines 1 through '7 and insert in lieu thereof: 
" (b) BAR TO PROSECUTION.-It is a bar to prosecution under 

this section that the offense occurred in connection with a 
labor dispute as defined in 29 U.S.C. 152 (9) to achieve legit
imate collective bargaining objectives, unless there is clear 
proof that the conduct which constitutes the threat or placing 
in fear required under subsection (a) (1) consists of a felony 
ahd the conduct was engaged in for tbe purpose of causing 
~eath or severe bodily injury in order to secure such objec
tIves; and the Attorney General, Deputy Attorney General, 
or Assistant Attorney General for the Criminal Division 
certifies in writing that-
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"(A) the facts establish the existence of the additional 
elements of the offense required under this subsection; 

" (B) a federal prosecution should be commenced under 
this section; and 

"( 0) the State is unable or unwilling to proceed with 
any equivalent prosecution relating to such conduct."; 

and in line 38, after the word "to", insert "the Oomprehensive Em
ployment and Training Act (2!} U.s.O. 801et seq.) or". 

(57) Page 109, line 3, strike out "or local" and insert in lieu thereof 
"local, or foreign". 

(58) Page 110, line 7, strike out" (d) (7)" and insert in lien thereof 
"(d) (8)"; 
in lines 13,14,16 strike out "1746" and insert in lieu thereof "1747"; 
and following line 29 strike out "1739. Oonsumer Fraud."; and re
number "1740" as "1739". 

(59) Page 113, line 20, strike out the word "received" and insert 
"receiver". 

(60) Page 115, line 2, strike out the word "in" and insert in lieu 
thereof "owned by, or under"; in line 7, strike ant "780" and insert 
in lieu thereof "780": in line 19, strike out "XVII" and insert in lien 
thereof "XVIII"; in line 20 strike out "1393" and insert in lien "1395"; 
in line 32 strike out "seq.)." and insert "seq.) ;"; and following line 32 
insert the following new paragraphs: 

"(35) the property has a value of $5,000 or more and is 
property owned by, or under the care, custody, or control of, 
an organization, or a State or local government agency, that 
receives benefits in excess of $10,000 in anyone year period 
pursuant to a federal program involving a grant, a contract, 
a subsidy, a loan, a guarantee, insurance, or another form of 
federal assistance, and the offense involves property owned by, 
or under the care, custody, or control of, the program and is 
committed by an agent of such agent of such organization or 
agency; or 

"(36) the property has a value of $10,000 or more and the 
offense is committed in connection with the marketing of 
livestock in interstate or foreign commerce." 

(61) Page 116, line 40, strike out "misleading;" and insert in lieu 
thereof "misleading or, if the offense involves the solicitation of prop
erty on behalf of another person, the failure to disclose the true name 
and identity of the person;". 

(62) Page 117, following line 21, insert the following new para
graph: 

"(1) the offense is committed within the special jurisdic-
tion of the United States;"; 

in line 22, strike out" (1)" and insert in lieu thereof" (2)"; in lines 
26 and 28, strike out the word "or"; following line 28 insert the fol
lowing new subparagraphs: 

"(D) traffics in a substance that purports to be, or that is 
represented to be, a controlled substance as defined in section 
102 of the Oontrolled Substances Act (21 U.S.0.802) ; or 
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Com. Amdts. 1462 

" (E) solicits property in an airport, railroad station, or 
bus station, that serves as a passenger terminal for travel in 
interstate or foreign commerce; or" ; 

in line 29, strike out "(2)" and insert in lieu thereof "(3)"; in line 
31, strike out "seq.)." and ~nsert in lieu thereof "seq.) ; or"; and fol
lowing line 31 insert the following new paragraph: 

"( 4) the sc11eme or artifice affects interstate or foreign com
merce and involves the obtaining of insurance proceeds of 
$100,000 or more through an offense describecl in section 1701 
(Arson).". 

(63) Page 119, in lines 20 and 21, strike out "if, with intent to de
fraud, he-" and insert in lieu thereof "if he violates-"; strike out 
lines 22 through 24 and insert the following: 

" (1) section 14 (b) (3) of the Federal Insecticide Fungicide, 
and Rodenticide Act of 1972 (7 U.S.O. 1361(b) (3» ;"; 

in line 25, strike out the word "violates"; in line 30 strike out "violates 
the provisions of section 1404" and insert in lien thereof "section 
1418"; in line 31, strike out "1703" and insert in lieu thereof "1717" ; 
beginning with the word "subdivisions" in line 32 strike ont all 
through line 33 and insert in lieu thereof "subdivisions)."; and strike 
Qut lines 39 through 42 and insert in lieu thereof: 

" (b) DEFINITIONS.-As used in this section the terms 'audio
visual work', 'motion picture" and 'sound recording' have 
the meanings prescribed in 17 U.S.O. 101. 

" (c) GRADING.-An offense described in this section is
" (1) a Olass D felony if the copyright infringed in

volves 100 or more sound recordings or 10 or more motion 
pictures or audiovisual works; 

"(2) a Olnss E felony if the conviction is for a second 
offense and the second offense involves copyright in
fringement of less than 100 sound recordings or less than 
10 motion pictures 01' audiovisual works; and 

"(3) a Olass .A misdemeanor in any other case.". 
(64) Page 120, strike out lines 1 through 39, and jn line 40 renumber 

"1'740" as "1'739". 
(65) Page 121, lines 4 and 14, strike out "1'746" and insert in lieu 

thereof "174'7". 
(66) Page 122, in section captions following line 3, after item "1'745" 

insert "1'746. Trafficking in a Oounterfeit Sound Recording or Motion 
Picture Label.", and renumber "1'746" as "1747". 

(6'7) Page 125, following line 5, insert th~ following new section: 
"§ 1746. Trafficking in a Counterfeit Sound Recording 01' Motion 

Picture Label 
(a) OFFENsE.-A person is guilty of an offense if he traffics 

in a counterfeit label designed to be affixed or which i.saffixed 
to-

" (1) a phonorecorcl; 
" (2) a copy of a motion picture; or 
"(3) a copy of an amliovisual work. 
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" (b) DEFINITIONS.-As used in this section
"( 1) 'affixed' includes enclosing; 
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"(2) 'audiovisual work', 'motion picture', and phono
record' have the means prescribed in 17 U.S.C. 101; and 

" (3) 'counterfeit label' means an identifying label or 
container that purports to be genuine but is not, because it 
has been falsely made or manufactured in its entirety. 

"( c) GRADING.-An offense described in this section is a 
Class D felony. 

"( d) JumsDICTION.-There if federal jurisdiction over an 
offense defined in this section if-

"(1) the offense is committed within the special juris
diction of the United States; 

" (2) the counterfeit label is moving in interstate or 
foreign commerce or constitutes or is part of interstate or 
foreign commerce; or 

"(3) the counterfeit label is designed to be affixed to a 
copyrighted audiovisual work or motion picture or a 
copyrighted sound recording."; 

and in line 6, renumber "1746" as "1747". 
(68) Page 126, in the subchapter captions following line 24, insert 

after "1753" the following: "1754. Definition for Subchapter F."; strike 
out the word "or" in line 35; and strike out lines 36 through 39 and 
insert in lieu thereof the following: 

"(2) he violates-
"(A) section 104(b) (1), (b) (2),01' (b) (3) oftheFor

eign Corrupt Practices Act of 1977 (15 U.S.C. 78dd-2 
(b) (1), (b) (2),and (b) (3»; or 

"(B) section 32(c) (1), (c)(2) , or (c) (3) ofthe Secu
rities Exchange Act of 1934 (15 U.S.C. 78ff (c) (1), 
(c)(2), and (c) (3».". 

(69) Page 127, strike out lines 1 through 16; in line 17, strike out 
" ( c)" and insert "(b)"; following line 17 insert the following 
paragraph: 

"(1) a Class D felony in the circumstances set forth in sub-
section (a) (2) ;"; 

in lines 18 and 21, renumber "(1)" and "(2)" as "(2)" and "(3)" 
respectively; in line 23, strike out "in-" and insert in lieu thereof 
"in subsection (a) (1)-"; in line 24, strike out "subsection (a) (1)"; 
and in line 35, strike out the word "negotiated". 

(70) Page 128, line 9, strike out the word "or"; following line 12, 
insert the following new subparagraph: 

" (1) an organization charged by a federal statute, or by a 
regulation issued pursuant thereto, with administering monies 
or property derived from a federal program, and the recip
ient's conduct is related to the administration of such pro
gram; or"; 

and in line 13, strike out "subsection (a) (1) or (a) (2)". 
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('71) Page 129, strike out lines 16 and 17 and renumber paragraphs 
"(3)" throuO'h "(8)" as "(2)" through" (7)" respectively. 

(72) Pag~ 130, line 20, strike out "DEFINITIONS." and insert in lieu 
thereof "DEFINITION."; in line 20, beginning with tho word "section", 
strike out all through" (2)" in line 23 and msert in lieu thereof "sec
tion,"; and fDllowing line 38 insert the following new section: 

"§ 1754. Definition for Subchapter F 
"As used in sections 1751(a) (1), 1752, and 1753, 'anything 

of value' does not include bona fide salary, wages, fees, or 
other compensation paid in the usual course of business.". 

(73) Page 131, line 23) strike out "PROOF." and insert in lieu thereof 
"AFFIRMATIVE DEFENSE."; in line 25, strike out "1345" and insert 
"1346"; beginning with the word "fails" in line 29, strike out all 
thro~gh line 38 and insert in lieu thereof "violates-"; in line 39, strike 
out "( 3)" and insert in lieu thereof "( 1) section 127 of"; in line 40, 
strike out "1951 et seq.)" and insert in lieu thereof "1957) "; and strike 
out line 41 and insert in lieu thereof "institutions, banks insUl'ed ,by the 
Federal Deposit Insurance 'Corporation, and institutions insured by the 
Federal Savings and Loan Insurance Corporation) ; or". 

(74) Page 132, line 1, strike out" (4)" and insert in lieu thereof" (2) 
section 210 of" ; line 2, strike out "1051 et seq.) " and insert in lieu there
of '(1059) "; in line 5, strike out "section is-" and insert in lieu thereof 
"section is a Class D felony."; strike out lines 6- through 10; and in line 
27, strike out "Anti-Trust" and "July 2,1890". . 

(75) Page 136, line 8, immediately before "17151" insert the follow
ing: "1746 (Trafficking in a Counterfeit Sound Recording or Motion 
Picture Label) ,". . 

(76) Page 138, strike out Jines 1 through D and insert in lien thereof 
the following: 

"(1) a Class B felony if the controlled substance is listed in 
schedule I or II and is-

"(A) a kilogram or more of a narcotic drug other than 
an opiate; or 

" (B) 500 grams or more of phencyclidine (PCP) ; 
"(2) a Class C felony if the controlled substance is listed in 

Schedule I or II and is-
"(A) less than a kilogram of a narcotic drug other 

than opiate; 
"(B) less than 500 grams of phencyclidine (PCP) ; or 
"( C) more than 300 grams of marihuana; 

"(3) a Class D felony if the controlled substance is
"(A) a substance listed in Schedule 1 or II that is 

other than a narcotic drug; or 
"(B) a substance listed in Schedule III;"; 

and in lines 10: 12: and 15: renumber "(3)": "(4)": and "(5)'; as 
"( 4)" "[5) ", and" (6) ", respectively. 

(77) Page 139, line 16, strike out "402 (a) or (b)" and insert in lieu 
thereof "402 ( c) (2) (A)"; in line 17, strike out "842 (a) or (b)" and in
sert in lieu "842 (c) (2) (A) )"; in line 20 strike out "403(a) (1), (2), 

----~-- ---
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(3), (4)(B) , or (5)" and insert in lieu "403 (c) (1)"; in line 21, strike 
out "843 (a) (1), (2), (3), or (5»" and insert in lieu thereof "843 (c) 
(1) )"; in line 25, strike out "1004" and insert in lieu thereof "1011 (2)"; 
and in line 26, strike out "954)" and insert in lieu thereof "961 (2) )". 

(78) Page 142, line 2, strike out "of the" and insert in lieu thereof 
"of, the"; in lines 15 and 16 strike out "section 1202 of the Omnibus 
Crime Control and Safe Streets Act of 1968 (15 U.S.C. -)" and insert 
in lieu thereof "18 U.S.C. Appendix 1202"; and strike out lines 23 
through 25 and insert in Heu thereof the following: 

"(2) a Class D felony in the circumstances set forth in
"(A) subsection (a) (2) ifthe offense-

"(i) is a violation of section 103(a) (2), (b), or 
(dJ of the Gun Control Act of 1968, as amended; 

'(ii) is a violation of section 103(a) (1), 1m(a) 
(3), 103(a) (4), 103(a) (5), 103(a) (6), 103(e), 
103(f), 103(g), 103(h), 103(i), 103(j), 103(k), 
103(1) or 104(a) of the Gun Control Act of 1968, as 
amended, and involved five or more firearms; or 

"(B) subsection (a) (3) ; 
"( 3) a Class E felony in the circumstances set forth in suh

section (a) (4) ; and 
" (4) a Class A misdemeanor in the circumstances set forth 

in subsection (a) (2) in any case other than those described 
in paragraph (2) (A).". 

(79) Page 144, strike out line 6 and insert in lieu thereof "tions, 
with intent to further the riot.", and in line 35, after the word "he" 
insert the word "intentionally". 

(80) Page 149, line 36, strike ont "for the purpose of producing" 
and insert in lieu thereof "with intent to produce"; in line 39 strike 
out the word "and" ; following line 39 insert: 

"(2) 'produce' means produce, direct, manufacture, issue, 
publish, or advertise, forpecnniary profit; and"; 

and in line 40 renumber" (2)" as "(3)". 
(81) Pages 151 and 152, beginning on line 17 on page 151 strike out 

all through line 15 on page 152 and insert in lieu thereof thp. 
following: 

"(a) OFFEXSE.-A person is guilty of an offense jf he 
violates-

" (1) section 309 ( c) (1) of the Federal 'Water Pollution 
Control Act (33 U.S.C. 1319 (c) (1» (relating to dis
charge of pollutants into navigable waters) ; 

"(2) section 113(c) (1) of the Clean Air Act (42 
U.S.C. 7413 (c) (1) (relating to clear air standards); 

"(3) section 16(b) of the Toxic Substances Control 
Act (15 U.S.C. 2615 (b» (relating to rules and orders, 
use of chemicals, and maintenance of, or access to, 
documents) ; 

"(4) section 14(b) (1) of the Federal Insecticide, Fun
gicide and Rodenticide Act (7 U.S.C. 1361(b) (l» (re
lating to unlawful acts involving pesticides) ; 
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"(5) section3008(d) (1) or (d) (2) of the Solid 1iVaste 
Disposal Act, as added by section 2· of the Resources 
Conservation and Recovery Act of 1976, and amended 
(42 U.S.C. 6928(d) (1) or (d) (2» (relating to the 
transportation and disposal of hazardous wastes) ; 

"(6) section 24(c) (1) of the Outer Continental Shelf 
Lands Act (43 U.S.C. 1350(c) (1» (relating to 'control 
of pollution and conservation of natural resources in 
operations uncle,r oil and gas leases on the outer continen
tal shelf) ; 

"(7) section 105 (b) of the Mine Protection, Research, 
and Sanctuaries Act of 1972 (33 U.S.C. 1415 (b» (relat
ing to dumping material in ocean waters) ; 

"(8) section 11 (a) (1) of the Noise Control Act of 1972 
(42 U.S.C. 4910(a) (1» (relating to the manufacture, 
sale, and importation of products that violate noise emis
sion standards) ; or 

"(9) section 16 of the Rivers and Harbors Act of 1899 
(33 U.S.C. 411) if the offense is a violation of section 
13 of the Act (33 U.S.C. 407) (relating to depositing or 
discharging refuse into any navigable water of the 
United States or a tributary thereof) . 

"(b) GR,\DING.-An offense described in this section is
"(1) a Class E felony in the circumstances set forth in 

subsection (a) (1), (a) (5), or (a) (6) ; and 
"(2) a Class A misdemeanor in the circllmstances set 

forth in-
"(A) subsection (a) (2), (a) (3), (a) (4), (a) (7), 

or (a) (8), except that if the defendant has been pre
viously convicted of an offense described in the same 
paragraph, the offense is a Class E felony; and 

"(B) subsection (a) (9),exceptthatifthedefend
ant has been previously convicted of an offense de
scribed in such paragraph, a subsequent offense 
knowingly committed is a Class E felony. 

Notwithstanding the provisions of section 22{)1 (b), the au
thorized fine for an offense described in subsection (a) (6) is 
$100,000 per day of violation or the authorized fine provided 
in section 2201 (b), whichever is higher, the authorized fine for 
a Class E felony punishable under paragraph (2) is not more 
than $50,000 per day of violation or the authorized fine other
wise available under section 2201 (b), whichever is higher, 
and the authorized fine for a Class A misdemeanor punish
able under this secton is not more than $25,000 per day of 
violation or the authorized fine otherwise available under sec
tion 2201 (b), whichever is higher.". 

(82) Page 154, following line 34, insert the following new 
subsection: 

"( d) DrscLOsURE OF PRESENTENCE REPORTS.-The court 
shall assure that a report filed pursuant to this section is dis
closed to the defendant, the counsel for the defendant, and the 
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attorney for the government in a timely manner, pursuant to 
the provisions of Rule 32 (c) of the Federal Rules of Criminal 
Procedure." . 

(83) Page 155, line 18, strike out the word "paragraph" and insert 
in lieu thereof "subsection (a)"; strike out lines 25 through 27 and 
insert in lieu thereof the following: 

"the particular sentence, and, if the sentence-
" (1) is of the kind, and within the range, described in 

subsection (a) (4), the reason for imposing a sentence at a 
particular point within the range; or 

" (2) is not of the kind, or is outside the range, described 
in subsection (a) (4), the specific reason for the hnposi
tion of a sentence different from that described. 

The clerk of the court shall provide a transcription of the 
court's statement of reasons to the Probation System, and, if 
the sentence includes a term of imprisonment, to the Bureau 
of Prisons. 

" ( d) PRESENTENCE PROCEDURE FOR AN ORDER OF NOTICE OR 
REsTrrUTION.-Prior to imposing an order of notice pursuant 
to section 2005, or an order of restitution pursuant to section 
2006, the court shall give notice to the defendant and the gov
ernment that it is considering imposing an order. Upon mo
tion of the defendant or the government, or on its own mo
tion, the court sha11-

" (1) permit the defendant and the government to sub
mit affidavits and written memoranda addressing matters 
relevant to the imposition of such an order; 

"(2) afford counsel an opportunity in open court to ad
dress orally the appropriateness of the imposition of such 
an order; and 

"( 3) include in its statement of reasons pursuant to sub
section (c) specific reasons underlying its determination 
regarding the nature of such an order. 

Upon motion of the defendant or the government, or on its 
own motion, the court may in its discretion employ any addi
tional procedures that it concludes ,villnot unduly complicate 
or prolong the sentencing process."; 

and strike out lines 36 and 37 and insert in lieu thereof: 
"property-

"( 1) constituting his interest in the racketeering syn
dicate or enterprise involved; 

"(2) constituting a means by which he has exerted in
fluence over the racketeering syndicate or enterprise in
volved; 

"(3) constituting, or derived from, his proceeds from 
the racketeering syndicate or enterprise involved; and 

"( 4) if all of the property constituting, or derived 
from the interest, means, or proceeds described in para
graphs (1), (2), and (3) cannot be located or identified, 
any other property of the defendant to the extent of the 
value of such unlocated or unidentified property.". 
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(84) Page 156, line 22, after the word "other" insert the word "in
tentionally"; begilllling with the word "class" in line 25 strike ont all 
through the word "offense." in line 27 and insert in lieu thereof "vic
tims of the offense."; in line 32, strik~ out "offense." and insert in lieu 
thereof "offense, and shall not require the defendant to bear the costs 
of notice in excess of $20,000."; and strike out lines 33 through 41 and 
insert in lieu thereof the following: 
"§ 2006. Ol'der of Restitution 

"(a) ORDER.-The court, in imposing a sentence on a de
fendant who has been found guilty of an offense described in 
this title, except an offense described in subchapter G of chap
ter 17 or section 1737 (a) (3), may order, in addition to the 
sentence that is imposed pursuant to the provisions of section 
2001, tl1at the defendant-

"(1.) in the case of an offense causing bodily i.1jury, 
make restitution to the victim of the offense in an amount 
that does not exceed the expenses necessarily incurred by 
the victim for medical services; or 

"(2) in the case of an offense in the course of which the 
defendant unlawfully obtained, damaged, or destroyed 
the property of another-

,,' (A) restore the property to the victim of the 
offense; or 

" (B) make restitution to the victim of the offense 
in an amount that does not exceed the value of the 
property. 

The court shall limit the order of restitution to the property 
that the court can identify, or to the amount that does not 
exceed such portion of the victim's medical expenses or such 
portion of the value of the property as the court determines 
can be ascertained, without unduly complicating or prolong
ing the sentencing process. The provisions of sections 2202, 
2203, 3812, and 3813 apply to an order to make restitution. 

" (b) RELATIONSHIP TO CIVIL PROCEEDINGS.-The court shall 
not order restitution as to any victim who is bound by a judg
ment entered in, or a settlement of, a civil proceeding involv
ing the same injury, obtaining, damage, or destruction. Any 
amount paid to a person pursuant to an order of restitution 
shall be set off against an amount otherwise recoverable by 
such person in any civil proceeding. The fact that restitution 
was ordered or paid shall not be admissible in evidence in the 
trial of any civil proceeding.". 

(85) Page 158, line 23, strike out "35.1" and insert in lien thereof 
"M~ . 

(86) Page 162, line 14, stri.ke out "35.1" and insert in lieu thereof 
"35"; in line 31, strike out "organization." and insert in lien thereof 
"organization, unless the court finds that such payment is expresseJy 
permissible uncler applicable State law.". 

(87) Page 163, following line 11, in the caption for section 2303, 
strike out the worcl "Sentence" and insert in lieu thereof the word 
"Term"; and in line 31 strike out the word "generally", 
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(88) Page 164, line 2, strike out "35.1" and insert in lieu thereof 
"3.5" '; beginning with the word "and" in line 19 strike out all through 
line 27 and insert the following: 

"(2) in the case of a defendant who has been sentenced to a 
term of imprisonment in excess of five years, the court, upon 
motion of the defendant or the Director of the Bureau of 
Prisons, may reduce the term of imprisonment, after consider
ing the factors set forth in section 2003 (a) to the extent that 
they are applicable, if it finds that extraordinary and com
pelling reaSOilS or the goal of avoiding unwarranted sentenc
ing disparities require such a reduction and that such a reduc
tion is consistent with applica,ble policy statements issued by 
the Sentencing Commission; but the court may consider only 
two such motions with respect to a particular defendant. one, 
after the defendant has served at least five years of his seD
tence, and a second, after the defendant has served at least the 
minimum term of imprisonment specified in the applicable 
guideline issued by the Sentencing Commission pursuant to 
28 U.S.C. 994 (a) (1), if that minimum is eight years or longer; 
and 

"(3) in the case of a defendant who has been sentenced to a 
term of imprisonment based on a sentencing ran O"e that has 
subsequently been modified by the Sentencmg O'ommission 
pursuant to 28 U.S.C. 994(n), upon motion of the defendant 
or the Director of the Bureau of Prisons, or on its own motion, 
may reduce the term of imprisonment, after considerin~ the 
factors set forth in section 2003 (a) to the extent that they are 
applicable, if such a reduction is consistent with applicable 
policy statements issued by the Sentencing Commission. 

"(d) INCLUSION OF ,\N ORDER '1'0 LIl\IIT CRIlIUNAL ASSOOIA
TION OF ORGANIZED 'CRIIIIE AND DRUG OFFENDERs.-The court, 
in imposing a sentence to a term of imprisonment upon a de
fendant convicted of a felony set fOlth in subchu,pter A of 
chapter 18 (Organized Crime Offenses) or subchapter B of 
chapter 18 (Drug Offenses), or at any time thereafter upon 
motion by the Director of the Bureau of Prisons or a United 
States attorney, may include as a part of the sentence an order 
that requires tl1at the defendant not associate or communicate 
with a specified person, other than his attorney, upon a show
ing of probable cause to believe that association or communi
cation with such person is for the purpose of enabling the 
defendant to control, manage, direct, finance, or otherwise 
participate in an illegal enterprises."; 

and in line 28, strike out the word "Sentence" and insert in lieu thereof 
the word "Term". 

(89) Page 166, line 17, strike out "one grade" and insert in lieu 
thereof "two grades", and in line 36, stdke out "38." and insert in lien 
thereof "38 and, if the sentence includes a term of supervised release, 
by the provisions of subchapter A of chapter 38.". 

(90) Page 169, strike out lines 19 through 24; in line 25, renumber 
"(16)" as "(15)"; and following line 32 insert the following new 
paragraph: 
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"(16) o.ff-enses relating to the programs and operations of 
a federal agency that has an Office of Inspector General estab
lished pursuant to the Inspector General Act of 1978 arE: with
in the primary responsibility of the respective Inspectors 
GeneraL". 

(91) Page 172, in subchapter C captions following line 32, insert 
. after ('3023" the following: "3024. Department of Labor.": renumber 
"3024" and "3025" as "3025" and "3026" respectively; and following 
the new "3026" insert "3027. Railroad Police.". 

(92) Page 173,lines 10 and 11, strike out "Intelligence Division or 
of the Internal SecUl'ity Division of the". 

(93) Page 175, lines 1 and 2, strike out "Boal'Cl of Governors" and 
insert in lieu thereof "Secretary of the Interior"; following line 19 
insert the following: 

"§ 3024. Department of Labor 
"Subject to the direction of the Secretary of Labol\ <;;n officer 

or employee of the Office of Inspector General of the Depart
ment of Labor who is charged with law enforcement respon
sibilities may-

" ( a) carry a firearm; 
"(b) execute an order, warrant, subpoena, or other 

process issued under the authority of the United States 
for arrest, search or seizure, or production of evidence; 

" ( c) make an arrest without a warrant for an offense 
committed in his presence if he has a reasonable grounds 
to believe that the person to be arrested has committed or 
is committing a felony; 

" ( d) offer and pay a reward for services 01 information 
assisting in the detection or investigation of the commis
sion of an offense or in the apprehension of an offender; 
and 

"( e) 'Perform any other law enforcement duty that the 
Secretary of Labor may designate." ; 

and in lines 20 and 41 renumber "3024" and "3025" as "3025" and 
"3026". 

(94) Page 176, following line 12, insert the following: 
"§ 3027. Raihoad Police 

"The Attorney General of the United States is authorized to 
delegate, subject to snch regulations as he may prescribe, to any 
common carrier 'by railroad, or to any employee of such carrier, 
any investigative or law enforcement function of the Attorney 
General deemed necessary for the protection of-

"( a) railroad employees, passengers or patrons; 
"(b) property, equipment or faciJitieFi owned, operated, or 

maintained by a railroad; or . 
"( c) .property movin.~· in interstate or foreign commerce in 

posseSSIOn of a railroad."; 
and in Jines 21 and 23, strike out "( 1)" and "(2)" and imert in lieu 
thereof C~ (a)" and" (b)" respectively. 
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(95) Page 189, line 37, after the wo~d "relocatio~" the s~cond time 
it appears insert the words "or protectIOn", and stnke out lIne 39. 

(96) Page 190, strike out line 1 and through the word "of" in lil,le 2 
and insert in lieu thereof "where the' Attorney General determmes 
that'" in line 3, strike out "Witness or" and insert in lieu thereof "vVit
ness Victim, or"; in line 4, strike out "ant)." and insert in lieu thereof 
"ant) is likely to be committed."; also in line 4, following the word 
"relocation" insert the words "or protection"; in line 7, after the word 
"relocation" insert the words "or protection"; in line 13, strike out the 
word "the" and insert in lieu thereof "a"; in Jine 15, insert before the 
semicolon "or protected"; in line 22, before the comma insert "or pro
tected"; in line 24, strike out "person relocated" and insert in lien 
thereof "person,"; and in line 25, strike out the word "relocation". 

(97) Page 191, line 16, strike out "1806(f)" and insert in lieu there
of "1807(f)". 

(98) Page 214, in the section captions for subchapter A, following 
line 31, insert after "3506" the following "3507. Sanctions for Viola
tion of Release Conditions."; and renumber "3507", "3508", and "3509" 
as "3508" "3509" and "3510" respectively. 

(99) P~ge 215,' strike out lines 7 through 41 anc' insert in lieu there
of the following: 

"§ 3502. Release Pending Trial in a Non-Capital Case 
" (a) CONSIDERATION OF ArPEARANCE.-A person charged 

with an offense, other than an offense for which a sentence 
of death is authorized, shall, at his appearance-before a judge, 
be ordered released pending trial on his personal recogni
zance, or upon the execution of an unsecured appearance 
bond in an amount specified by the judge, and upon the man
datory condition set forth in subsection (c), unless the judge 
determines, in the exercise of his discretion, that such re
lease will not reasonably assure the appearance of the per
son as required. If such a determination is made, the judge 
shall, either in lieu of or in addition to the above methods of 
release, impose the mandatory condition set forth in subsec
tion (c) and the least restrictive condition or combination of 
conditions of release set forth in subsection (d) that will 
reasonably assure the appearance of the person for trial. After 
the court has determined the conditions of release pursuant 
to this subsection, and the person has indicated that he can 
satisfy those conditions, the court shall consider the provi
sions of subsection (b). 

"(b) CONSIDERATION OF COMMU:r-.TITY SAFETY.-The court 
upon ordering release of a person pursuant to subsection (a) 
shall determine, in the exercise of its discretion, whether such 
release will' endanger the safety of any other person and the 
community. If such a determination is made, the judge shall, 
either in lieu of or in addition to the conditions set pur>mant 
to subsection (a), impose the least restrictive condit;" or 
combination of conditions of release set forth in suhs~' 'Ion 
(d) that will reasonalbly assure the safety of any other person 
and the community. No financial condition set forth in suh-



Com. Amdts. 1472 

section (d) may be imposed to assure the safety of any person 
or the community. 

"(c) MANDATORY RELEASE CONDITION.-The judge shall 
provide as an explicit release condition for any person 01'

dered released pursuant to this subsection, that the person 
not commit a federal, State, 01' local crime during the period 
of Ilis release. 

"( d) DISCRETIONARY RELEASE CONDITIONs.-The judge may 
provide as an explicit release condition for any person or
dered released pursuant to this subchapter that the person-

"(1) remain in the custody of a designated person who 
agrees to supervise him, if the designated person is able 
reasonably to assure the judge that the person will ap
pear as required and will not pose a danger to the safety 
of another person or the community; 

"(2) abide by specified restrictions on his travel, asso
ciations, or place of abode; 

"(3) work conscientiously at his employment, or if 
unemployed actively seek employment; 

"( 4) report on a regular basis to a designated law en
forcement agency or pretrial service agency; 

"(5) refrain from excessive use of alcohol, or any use 
of a narcotic drug or other controlled substance, as de
fined in section 102 of the Controlled Substances Act 
(21 U.S.C. 802), without a prescription by a licensed 

medical practitioner; 
" (6) 11 void all contact with potential witnesses who may 

testify concerning the offense; 
"(7) refrain from possessing a firearm, destructive de

vice or other da,ngerous weapon; 
"(8) undergo available medical or psychiatric treat

ment, including treatment for drug or alcohol depend
ency, and remain in a specified institution if required 
for that purpose. 

"(9) execute an appearance bond in a specified amount 
and c1eposit in the registry of the court, in cash or other 
securIty as directed, a sum not to exceed ten percent of 
the amount of the bond, which deposit is to be returned 
upon the performance of the conditions of release; 

"(10) execute a bail bond with solvent sureties, or de
posit cash in lieu of such a bond; or 

" (11) satisfy any other condition reasonably necessary 
to assure appearance as required pursuant to subsection 
(a) and to assure the safety of any other person and the 
community pursuant to subsection (0), including a con
dition requiring that the person return to official deten
tion after specified hours or during specified periods, and 
abide by such other severe restrictions on the person's 
freedom, associations, or activities that the court deems 
appropriate. 

A defendant who is subjPct to severe restrictions because of 
the imposition of a condition set forth in subsection (d) (11) 
shall be brought to trial expeditiously pursuant to the provi
sions of chapter 114 of title 28, United States Code. 
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"(e) FACTORS IN DETElThUNING RELEAsE.-In determining 
which conditions of release will reasonably assure the appear
ance of the person as required and the safety of any other 
person or the community, the judge shall, on the basis of 
available information, take into account-

" (1) the nature and circumstances of the offense 
charged; 

"(2) the weight of the evidence against the person; and 
"(3) the history and characteristics of the person, in

cluding his character, mental condition, family ties, em
ployment, past conduct, length of residence in the com
munity, financial resources, record of convictions; record 
of appearance, flight to avoid appearance, or nonappear
ance at court proceedings; illegal drug use; whether he 
was on probation, parole, or other release pending com
pletion of sentence for a conviction under federal, State, 
or local law at the time of the current arrest; and wheth
er he was on pretrial release or release pending sentence 
or appeal for an offense under federal, State, or local law 
at the time of the current arrest.". 

(100) Page 126, lines 1, 8, 19, and 24, reletter "(c)", "(d)", ".(e)", 
and" (f)" as "(f)" "( 0-)", "(h) ", and" (i)" respectively; in hne 4, 
insert after the corn'ma ""sb.all advise him of the provisions in section 
1323 (Tampering with a Witness, Victim, or an Informant),"; in line 
13, strike out the word "custody" and insert in lieu thereof "official 
detention"; following line 26 insert the following: 

"(j) DETENTION To PERMIT REVOCATION OF CONDITIONAL 
RELEASE.-A judge may detain, for a period of ten days or 
less, a person charged with an offense who comes before him 
for a pretrial release determination if it appears that the per
son 

"(1) is, and at the time the offense was committed was, 
on pretrial or other release for a felony under State or 
federal law ; or 

"(2) is on probation, parole, or other release pending 
completion of sentence for any offense under federal, 
State, or local laws ; 

and that the person may flee or pose a danger to any other 
person or to the community if released. During the ten-day 
period, the United States Attorney shall notify the appropri
ate court, probation, or parole official. If the official fails or 
declines to take the person into custody during such period, 
the person shall be treated in accordance with the provisions 
of subsections (a) throul2:h (d)." 

(k) FORFEITURE OF COLLATERAL.-A court may dispose of 
an offense that is a misdemeanor or an infraction by entering 
an order directing forfeiture of collateral posted to assure 
appearance if, under the guidelines and policy statements 
1?!,omulgated by the Sentencing Commission pursuant to 28 
U.S.C. 994, a fine in such an amount would be an appropriate 
sentence after conviction of the offense charged." ; 

and strike out lines 36 through 42.> 
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(101) Page 217, strike out lines 1 through 8 and insert in lieu 
thereof the following : 

"§ 3504. Release Pending Sentence or Appeal 
"(a) RELEASE PENDlNG SENTENoE.-The judge shall order 

that a person who has been found guilty of an offense and 
who is awaiting imposition or executioll of sentence, other 
than a person for whom the applicable guidelines promul
gated pursuant to 28 U.S.C. 994 do not recommend a term 
of imprisonment, be held in official detention unless the judge 
finds by clear and convincing evidence that the person is not 
likely to flee or pose a danger to the safety of any other 
person or the community. If the judge finds that the person 
is not likely to flee or to pose a danger to the safety of any 
person or to the community, the person shall be treated in 
accordance with the provisions of section 3502. 

"(b) RELEASE PENDING ApPEAL BY THE DEFENDANT.-The 
judge shall order that a person who has been found guilty of 
an offense and sentenced to a term of imprisonment, and who 
has filed an appeal or a petition for a writ of certiorari, be 
held ill official detention, unless the judge finds--

"(1) by clear and convincing evidence that the person 
is not likely to flee or pose a danger to the safety of any 
other person or the community; and 

"(2) that the appeal is not frivolous or taken for pur-
pose of delay. 

If the judge finds that the person is not likely to flee or pOSei 
a danger to the safety of any other person or the community 
and that the appeal is not frivolous or taken for purposes of 
delay, the person shall be treated in accordance with the pro
visions of section 3502. 

"(c) RELEASE PENDING ApPEAL BY THE GOVllRN:i\IENT.-The 
judge shall treat a defendant in a case ill which an appeal has 
been taken by the United States pursuant to the provisions 
of-

" (1) section 3724 (a) or (b) in accordance with the 
provisions of section 3502 ; 

"(2) section 3725 in accordance with the provisions 
of-

" (A) subsection (a) if the person has been sen
tenced to a term of imprisonment; or 

" (B) section 3502 if the person has not been sen
tenced to a term of imprisonment. 

"( d) ApPEAr, FROM DETENTION ORDER.-A person detained 
pursuant to this section may appeal from the order detaining 
him pursuant to the :provisions of section 3723 (a) ." i 

and in line 23, strike out" ( d) or (e)" and insert ill lieu "( g) or (h)". 
and following line 41 insert the following: 

"§ 3507. Sanctions for Violation of Release Conditions 
"(a) AVAlJ,ABLE SANOTIONS.-A Derson who has been re

leased pursuant to section 3502, and who has violated a con
dition of release, is subject to a r.evocation of release, an order 
of detention, and prosecution for contempt of court. 
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"(b) REVOCATION OF RELEASE.-An attorney for the govern
ment may initiate a proceeding for revocation of an order of 
release by filing a motion with the district court. A judge 
may issue a warrant for the arrest of a person charged with 
violating a condition of release, and the person shall b~ 
brought before a judge in the district in which his arrest was 
ordered for a proceeding in accordance with this section. The 
judge shall enter an order of revocation and detention if, 
after a hearing, the judge-

"( 1) finds that there is clear and cOllvincing evidence 
that such person has violated a condition of his release; 
and 

"(2) finds that-
"(A) based on the factors set forth in section 3502 

(e), there is no condition or combination of condi
tions of release that will assure that such person will 
not flee or pose a danger to the safety of any other 
person or the community l or 

"(B) no condition or combination of conditions 
will assure that the person will abide with reasonable 
conditions. 

If the judge finds that there are conditions of release that will 
assure that the person will not flee or pose a danger to the 
safety of any other person or the community, and that the 
person will abide by such appropriate conditions, he shall 
treat the person in accordance with the provisions of section 
3502 and amend the conditions of release to the extent neces
sary to assure compliance with the conditions of release. 

"(c) CONTEl\IPT.-Tll(' jndgPo mav impose contempt sanc
tions, nursuant to section 1~~1, if the person has violated a 
condition of his release.". 

(102) Page 218, lines 1, 5, and 13, renumber "3507", "3508", and 
"3509" as "3508", "3509", and "3510" respectively. 

(103) Page 223 line 16, after the word "law," insert "promote the 
protection of the public from the juvenile's conduct,". 

(104) Page 224, strike out lines 36 through 41 and insert in lieu 
thereof: 

"(2) in the case of a juvenile who is between nineteen and 
twenty-one years old-

"(A) who if convicted as an adult would be convicted 
of a Class A, B, or C felony, beyond four years; or 

"(B) in any other case beyond the lesser of-
"(i) two years; or 
"( ii) the maximum term of imprisonment that 

would be authorized by sertion 2301 (b) if the juvenile 
had been tried and convicted as an adult.". 

(105) Page 229, in lines 20 and 29, after the word "release" insert ", 
or his conditional release under a prescribed regimen of medical care 
or treatment."; find berrinning with the word "to" in Jinp 38 strike ont 
all through linE' 41 fino imiert'in liE'u theJ'eo! thE' following: 
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"to such an extent that-
"(1) his release would no longer create a substantial 

risk of serious bodily injury to another persqn or serious 
damage to property of another, the court shall order that 
he be immediately discharged; or 

"(2) his conditional release under a prescribed regimen 
of medical care or treatment would no longer create a 
substantial risk of serious bodily injury to another per
son or serious damage to property of another, the court 
shall order-

"(A) that he be conditionally discharged under a 
prescribed regimen of medical care or treatment that 
has been prepared for him, that has been certified 
to the court as appropriate by the director of the fa
cility in which he is committed, and that has been 
found by the court to be appropriate; and 

" (B) order, as an explicit condition of release, 
that he comply with the prescribed regimen of medi
cal care or treatment. 

The court at any time may, after a hearing employing the 
same criteria, modify or rliminate the regimen of medical 
care or treatment. 

"(f) R.EVOCATION OF CONDITIONAL DISCHARGE.-The direc
tor of a medical facility responsible for administering a regi
men imposed on an acquitted person conditionally discharged 
under subsection (e) shall notify the Attorney General and 
the court having jurisdiction over the person of any failure of 
the person to comply with the regimen. Upon such notice, 01' 

upon other probable cause to believe that the person has 
failed to comply with the prescribed regimen of medical care 
or treatment, the person may br arrested, and, upon arrest. 
shall be taken without unnecessary delay before the court 
havin,g iurisdictiol1 over him. The court shall, after a hearing. 
determinE', whether the person shonld bE' remanded to a suit
able facility on the .f!rounrl that. in Jight of his failure to com
ply with thp nrescrihE'cll'(,O'imE'n of medical eare or treatment. 
his contjnuecl release would create a snbstantial risk of seri
ous bo(lilv jninrv to anotlH'r prrson 01' f'E'rlo11S dama,ge to prop
erty of another.". 

(106'\ Page 2~O. Hne 2fl. strike ont the. word "is": in linf' 30 strike 
out "of the opjni.on" and insert in Jien thereof "finds bv a pre}l0n
cleTance of the ~wiclPllce": in linr ~1 st"ilm out "probation or"; in line 
35 strikf' ont "constitlltes" flnd jnsert jn lieu thereof "sha11 be treated 
for adminjstrfltive pnrnosf'S flS" and strike out the word "to" and 
insert in liell thrl'f'of "of imprisonmf'nt for": in line 36 strikE' out 
"and 2~M" f1ncl "of which the defendant:'; anel in Jinf' 37 strilm out 
"was fonnel ,guilty." and "insert in lien tllE'reof "committed.". 

(107) Page 231, lwglJ1ninp: with tJw wora ''J101d'' in line 4 st.rike o11t 
all throngh line !) ~mc1 jnsert in ]jf'll thereof the following: "proceed 
finally to sentence the defendant in accordance with tllP sentencing 
alternativ(1s find proceclnres nvailahle 1111(1(11' chapter 20."; in lin(1 30 

-~I 
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strike out the word "is"; and in line 31 strike out "of the opinion" 
and -insert in lieu thereof "finds by a preponderance of the evidence". 

(108) Page 233, line 4, after word "release" insert ",or his con
ditional release under a prescribed regimen of medical care or treat
ment,": and beginning with the word "to" in line 22 strike out a11 
through line 24 and insert in lieu thereof the following: 

"to such an extent that-
" (1) his release would no longer create a substantial 

risk of serious bodily injury to another person or serious 
damage to property of another, the court shall order that 
he be immediately discharged; or 

"(2) his conditional release under a prescribed regimen 
of medical care or treatment would no longer create a 
substantial risk of serious bodily injury to another per
son or serious damage to property of another, the court 
shall order-

"(A) that he be conditionally discharged under a 
prescribed regimen of medical care Or treatment that 
has been prepared for him, that has been certified 
to the court as appropriate by the director of the fa
cility in which he is committed, and that has been 
found by the court to be appropriate; and 

"(B) order, as an explicit condition of release, 
t.hat he comply with the prescribed regimen of medi
cal care or treatment. 

The court at any time may, after a hearing employing the 
same criteria, modify or eliminate the regimen of medical 
care or treatment. 

"(f) REVOCATION OF CONDITIONAL DISCHARGE.-The direc
tor of a medical facility responsible for administering a 
regimen imposed on a person conditiona1ly discharged under 
subsection ( e) shall notify the Attorney General and 
the court having jurisdiction over the 11(>I'SOn of any 
failure of the person to ('amply with the re~imeno Upon 
snch notice, or upon other probable cause to believe thnt the 
person has failed to comply with the prescribed regimen of 
medical care or treatment,Othe person may be arrested, and, 
npon arrest, sha11 be taken without unnecessary delay before 
the court having jurisdiction OVI.'r him. The court sha]], after 
It hearing, determine whether the person should be remanded 
to a suitable facility on the ground that, in light of his fail
ure to comply with the prescribed regimen of meclical care 
or treatment, his continued release would create a substantial 
risk of serious bodily injury to another person or seriOlls 
damage to property of another."; 

and in line 25, reletter" (f) " as " (g) "0 
(109) Page 241, at the end of line 23 insert "or includes an order 

of r(>stitution under section 2006," ; after the word "the" the third time 
it appears in line 31 insert "personal"; and in line 32 strikes out "his 
clesi~nee," and insert "the Solicitor General,". 

(110) Pagoe 250, line 25, strike ont "through 557" and insert in liell 
thereof "and 555"0 

51-508 0 - 80 - 94 
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(111) Page 251, line 13, after the word "ViTitness" insert ", Victim",. 
(112) Pao-e 252, strike out lines 1 and 2; in lines 3, 5, and 7 renumber 

"(14)", "(15)", and "(16)" as "(13)", "(14)", and "(15)" respec
tively; following line 8 insert a new paragraph as follows: 

"(16) 1746 (Trafficking in a Counterfeit Sound Recording 
or Motion Picture Label) if the property consists of a coun
terfeit label for a sound recording, motion picture, or audio
visual work, a copy of any of the foregoing to which the 
label is or was intended to be affL"ed, or implements, devices, 
or equipment used in the manufacture of such labels or 
copies." ; 

and in line 41 strike out "or (a) (13) ". 
(113) Page 253, in lines 18, 20, 23, and 24, strike out "1746" and 

insert in lieu thereof "1747"; line 28, add at the end of the Hne "or 
VtTitness or Victim Intimidation"; and in the section captions for 
subchapter B following line 28, add a new item as follows: "4014. 
(Jivil Action to Restra;in Witness or Victim Intimidation.". 

(114) Page 257, following line 33, insert the following new section: 
"§ 4014. Civil Action to Restrain Witness or Victim Intim

idation 
"( a) INITIATION OF ACTION.-The Attorney General may 

initiate a civil proceeding to prevent and restrain offenses in
volving a witness or a victim under section 1323 (Tampering 
with a Witness, Victim, or Informant). The court, upon a 
finding (which may be based upon credible hearsay or the 
representation of the attorney for the government or the 
defense counsel) that an offense under section 1323 involving 
a witness or a victim has occurred or is reasonably likely to 
occur, may issue the fonowing orders: 

"(1) an order that a defendant or other person before 
the court, including a witness or other individual enter
ing the courtroom, not. violate section 1323 ; 

"(2) nn order that a <1efpnclant 01' other person before 
the court maintain a prescribed distance from a specified 
witness or victim; or 

"(3) an order that a defendant or (other perE;on before 
the court not communicate with a specified witness or 
victim, except through an attorney under such reson
able conditions as the court may impose. 

"(h) RHilIEDY FOR Vror. \'l'ION.-In addition to possible crim
inalliability under section 1323 (Tampering 'With a Witness, 
Victim, or an Informant), or section 1331 (Criminal -Con
tempt), or secHon 1335 (Disobeying a ,JUdicial Order), a per
son violating an order issued under subsection (a) is subjeet 
to revocation of any form of pre-trial release, the forfeiture 
of bail, or both, and the issuance of a bench warrant for his 
anest. Revo('ation of l'eleas(' shall occur only after a hearing 
and a determination by clear and convincing evidence that the 
defendant v>iolated the order or caused its violation. 

"( c) JURISDICTION.-The di.strict courts of the United States 
have jurisdiction to hear and determine proceedings under 
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this section and to prevent and restrain the offenses set forth 
in subsection (a). In a proceeding initiated u~der this sec
tion, the court shall proceed as soon as practlcable to the 
hearing and determination thereof.". 

(115) Parre 258 line 8, strike out "A person" and insert in lieu 
thereof "N otwithstandinrr the provisions of any other federal statute, 
a person"; line 10, strike ~ut "any" and insert in lieu thereof "an"; in 
line 18 strike out "statute," and in~ert in lieu thereof "st!1tute ~r ot a 
State or local law," ; in line 20 strIke out "offense," and msert m heu 
thereof "offense and a State or local government agency may not de
cline to issue a person a professional or an occupational license or 
otherwise deny a person employment or access to employment on the 
basis that the person has been convicted of a federal offense,"; in line 
28, after the word "applicant" insert ", or if a State or local govern
ment agency denies a professional or occupational license to an appli
cant or otherwise denies employment or access to employment to an 
applicant,"; line 34, after the word "federal" insert "or State"; in line 
35, strike out the word "federal" and insert "federal, State, or local"; 
and in line 37, strike out "any federal position which" and insert in lieu 
thereof "a federal position that". 

(116) Page 259, following line 5, add a new section caption as fol
lows: '4103. Time Limitations for Civil Actions."; in line 25, strike 
out "AFFffillIATIVE" the first time it appears and strike out "an affirma
tive" and insert in lieu thereof "a"; and following line 28 insert the 
following: 

"§ 4103. Time Limitations for Civil Actions 
" (a) ApPLICABLE PERIOD.-A civil cause of action author

ized under this subcha-pter must be commenced within four 
years after the cause of action accrued. 

" (b) SUSPENSION OF ApPLICABLE PERIOD.-A filing of a 
complaint, an information, or an indictment exercising fed
eral jurisdiction over an offense based on the same events that 
gave rise to the civil cause of action suspends the running of 
the period of limitation until the criminal action results in a 
judgment of conviction or an order of dismissal, until the 
judging or order is final, and until one year thereafter. 

"(c) BAR TO CIVIL ACTION.-It is a· bar to a civil cause of 
action under this subchapter that the action was commenced 
after the period of limitation.". 

(117) Page 267, strike out line 10; in line 11, strike out "(I)" the 
first time it appears and insert in lieu thereof "(e) Rule 7 (c) is 
amended"; in line 15, strike out "defense.';"; strUm out lines 16 ann 
17; following line 34, insert the following: 

"(2) by inserting "or refrain from bringing or seeking," 
following the word "of" in subdivision (e) (1) (A); and"; 

and in line 35 strike out" (2)" a:n:d insert in lieu thereof" (3)". 
(118) Page 273, line 33, strike out the word "and"; following line 

)33 insert the following: 
"(D) verified information stated in a non argumentative 

fityle containing an assessment of the financial, social, psycho
logical, and medical impact upon, and cost to, any individual 
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. d d" d' against whom the offense has been commItte ; an ; an m 
line 34, strike out "(D)" and insert in lieu thereof "(E)". 

(119) Page 275, line 35, insert after" (c)" "CORIrEOT!ON OF ~'.'-. 
(120) Page 276, line 23, strike out" '3146 and 3148' :n subd~v~s~on 

(b) (2)" and insert in li~u thereof "'18 U.S. C,. 3653' .m ~ubchvislOn 
(d)(l)'" in line 24, strIke out "'3502';" and msert m heu thereof 
" 'Rule 32" and"; strike out lines 25 and 26; in line 27, renumber" (3)" 
as" (2)"; a'ud in line ?8, relette!" (c)" as" (g)". . . 

(121) Pao-e 278, hne 5, strike out the word "and"; stl'lke out Ime 
8 and insertin lieu thereof "infraction.'; and"; and following line 8 
insert the following: 

"( 6) by adding a new definition as follows: ' "Grade" in
cludes the issue whether, for purposes of section 2201 (Sen
tence of Fine), a misdemeanor resulted in the loss of human 
life.". 

(122) Page 288, line 39, strike out "through 557" and insert "and 
555". 

(123) Page 294, line 22, strike out the word "members." and ins~rt 
in lieu thereof "voting members and one non-voting member."; in hne 
24, strike out the word "three" and insert in lieu thereof the word 
"foul'''; in line 27, strike out the word "two" and insert in lieu thereof 
the word "three"; in line 31, strike out the word "seven" and insert in 
lieu thereof the word "ten"; in line 32, strike out the word "four" and 
insert in lieu thereof the word "three"; in line 34, strike out the words 
"with or" and insert in lieu thereof the words "with, or"; and also 
in line 34, strike out the words "to the" and insert in lieu thereof "to, 
the". 

(124) Page 295, line 1, following the word "circuits." insert a new 
sentence as follows: "The Attorney General, or his designee, shall be 
an ex officio, non-voting member of the Commission."; in line 6 strike 
out "process." and insert in lieu thereof "process, including one federal 
prosecutor and one attorney who regularly represents defendants in 
federal criminal cases." ; in line 25, after the word "The" the first time 
it appears, insert the word "voting"; in line 28, strike out "two mem
bers" and insert in lieu thereof "one member"; in line 32, strike out 
"one member" and insert in lieu thereof "two members"; strike out 
line 34 and through the word "members" in line 35 and insert in lieu 
thereof "two members"; line 37, after the word "No" insert the word 
"voting"; and in line 41, after the word "Each" insert the word 
"voting" . 

(125) Page 296, line 27, strike out the word "and"; in line 29, after 
the word "sentencing" insert "or sentence implementation"; in line 35, 
strike out the word "and"; in line 37, strike out "18." and insert in lieu 
thereof "18; and"; and following line 37, insert the following: 

"(D) the authority granted under Rule l1(e) (2) of 
the Federal Rules of Criminal Procec1me to accept or 
reject a plea agreement entered into pursuant to Rule 11 
(e~ (1); and 

'(E) the temporary release provisions set forth in sec
tion 3822 of title 18, and the pre-release custody provi
sions set forth in section 3824 ( c) of title 18; and 
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" (.3) guidelines or general policy statements regarding the 
appropriate use of the probation revocation provisions set 
forth in section 2105 of title 18, and the provisions for modi
fication of the term or conditions of probation or supervised 
release set forth in sections 2103 (c), 2104 (d), and 2303 (a) 
of title 18.". 

(126) Pa~e 297, beginning 'with tIl(' word "the~' the se-cond time it 
appears in line 3, strike out all through line 6 and insert in lieu thereof 
the following: 

"the guidelines and policy statements governing the imposi
tion of sentences of probation, a fine, or imprisonment, 
governing the imposition of other authorized sanctions, gov
erning the size of a fine or the length of a term of probation, 
imprisonment, or supervised release, land governing the 
conditions of probation, supervised release, or imprisonment, 
shall consider whether the following matters, among others, 
have any relevance to the nature, extent, location, or other 
incidents of an 'appropriate sentence, and shall take them 
into account only to the extent that they do have 
relevance-" ; 

beginning with the word "the" the second time it appears in line 19, 
strike out all through line 22 and insert in lieu thereof the following: 

"the guidelines and policy statements governing the imposi
tion of sentences of probation, a fine, or imprisonment, 
governing the imposition of other authorized sanctions, gov
erning the size of a fine or the length of la term of probation, 
imprisonment, or supervised release, and governing the 
conditions of probation, supervised release, or imprisonment, 
shall consider whether the following matters, among others, 
have any relevance to the nature, extent, location, or other 
~ncidents of any appropriate sentence, and shall take them 
mto account only to the extent that they do have 
relevance-" ; 

following line 35, insert the following: 
"The Commission shall assure that the guidelines and policy 
statements iare entirely neutral as to the race, sex, national 
oriO'in, creed, and socioeconomic status of offenders. 

,1"( e) The Commission shall immre that the guidelines and 
policy statements, in recommending a term of imprisonment 
or the length of a term of imprisonment, reflect the general 
inappropriateness of considering the education, vocational 
skills, employment record, family ties and responsibilities, 
and community ties of the defendant."; 

and in lines 36 and 40, strike out "( e )" and "( f)" and insert in lieu 
thereof" (f)" 'and" (g)" respectively. 

(127) Page 298, lines 5. 18,22,28, 32, and 40, reletter subsections as 
"(h)", "(i)", "(j)", "(k)", "(1)", and "(m)" respectively; in line 25, 
beginning with the word "treatment" strike out all through line 27 and 
insert the word "treatment.": and in line 31, strike out "times." and 
insert in lieu thereof "times, including those cases in which the sub
sequent offense is a violation of section 1312 (Bail Jumping) or is 



Com. Amdts. 1482 

committed while the person is released pursuant to the provisions of 
section 3502.". 

(128) Page 299, line 3, strike out "(m)" and insert in lieu thereof 
"(n)"; in line 17, strike out "(n)" and insert in lieu thereof "(0)"; 
in line 18, after the word "Congress", insert "any amendments of"; 
in line 19, after" (1) ," insert "and a report of the reasons therefor,"; 
also in line 19, before the word "guidelines" the second time it appears, 
insert "amended"; beginning with the word "except" in line 20 strike 
out all through line 22 and insert "unless either House of Congress 
within the period of one hundred and eighty days, shall by resolution 
disapprove any guideline so promulgated, in which case the guideline 
shall not take effect. The effective date of any guideline so promul
gated may be deferred by either House of Congress to a later date or 
until 'approved by Act of Congress."; following line 22 insert the 
following: . 

"(p) The Commission and the Bureau of Prisons shall sub
mit to Congress an analysis and recommendations concern
ing maximum utilization of resources to deal effectively with 
the federal prison population. Such report sHall be based 
upon consideration of a variety of 'alternatives, including-

" (1) modernization of existing facilities; 
"(2) inmate classification and periodic review or such 

classification for use in placing inmates in the least 
restrictive facility necessary to . ensure adequate secu
rity; and 

" (3) use of existing federal facilities, such as those cur
rently within military jurisdiction. 

"( q) The Commission shall evalnate the impact of the sen
tencing guidelines on pl'osecutorial discretion, plea bargain
ing, dispaJ·itics in sentencing, and the use of incarceration, 
and shall, by affirmative vote of a majority of the voting 
members of the Commission, issue a report of its findings to 
all appropriate COUl'tf:, the Department of Justice, and the 
Congress. 

" (I') The Commission, ,dthin three years of the date of 
enactment of the ·Criminal Code Reform Act of 1979, and 
thereafter whenrver it finclf:; it advisable, shall recommend to 
the Congress. that it raise or Jower the grades, or otherwise 
modify the maximnm penalties1 of those offenses for which 
such an adjustment appears appropriate. 

"( s) The Oommission I'ihaU give due consideration to any 
petition fil('d by a defendant reouesting modification of the 
guidelines utilized in the senten~ing of such defendant, on 
the basis of changed circumstances unreJated to the defendant, 
including changes in-

"(1) the community view of the gravity of the offense; 
"(2) the public concern generated by the offense; and 
"( 3) the (1et~rrent effect particular sentences may have 

on the commISSIOn of the offense by others. 
Within 180 days of the filing of such petition the Commis
sion shall provide written not.ice to the defendant whether 
or not it has approved tIl(' pptition. If the petition is dis-
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a:pproved the wrHten notice shall contain the reasons for such 
dlsapproval. The Commission shall submit to the Congress at 
least annually nn analysis of such written notices. 

" (t) The Commission, in promulgating general policy state
ments regarding the sentencing modification provisions in 
section 2303 (c) of title 18, shall defcribe what should be con
sidered extraordinary and compellinp: reasons for sentellce 
reduction, including the criteria to be applied and a list of 
specific examples. Rehabilitation of the defendant alone shall 
not be considered an extraordinary and compelling reason. 

" (u) If the Commission reduces the term of imprisonment 
recommended in the guidelines applicable to a particular of
fense or category of offenses, it shall specify by what amount 
the sentences of prisoners serving terms of imprisonment that 
are outside the applicable guideline ran:res for the offense. 
may be reduced in order to carry out the purpose of the 
reduction." ; 

in lines 23, 28, and 35, reletter snbsections as " (v) ", " (w) ", and" (x) " 
respectively; and in Hne 37, strike out" (7) and insert in lieu thereof 
"(m)". 

(129) Page 301, line 37, strike out "section;" and insert in lieu there
of "section,". 

(130) Page 305, strike out lines 25 through 31 and insert the follow
ing: 

"SEC. 134. (a) (1) this Act shall take effect on the first day 
of the first calendar month beginning thirty months after 
the date of enactment, except that-

" ( A) sections 126 and 171 of this Act shall take effect 
on the date of enactment of this Act or October 1, 1980, 
whichever occurs later; 

"(B) chapter 58 of title 28, United States Code, shall 
take effect on the date of enactment, and the United 
States Sentencing Commission shall submit the initial 
sentendn~ guidelines promulgated pursuant to section 
994( a) (1) of title 28 to the Congress ,yithin eighteen 
months of the date of enactment: and 

"( C) the sentencing guidelines promulgated pursuant 
to section 994(a) (1), the maximum terms of imprison
ment set forth in ~ections 2303 and 3824 of title 18. United 
States Code. shall not go into effect until the day' a.itel'-

"(i) the United States Sentencing Commission has 
submitted the initial set of sentencing guidelines to 
the Congress pnrsnant to subparagraph (B), along 
with a report stating the reasons for the Commjf:
Flion's recommendations: 

" (ii) the General Accounting Office has under
taken a study of the guidelines, and their potential 
impact in comnarison with the operation of the exist
ing' sentencing and pamle release system, and has, 
within Rix months of the snbmiFlsion of the guidelines, 
reportNl to tlw 0ongl'ess the results of its study; and 
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" (iii) the Congress has had six: months after the 
period rlescribed in clause (ii) in which to examine 
the ,!ruic101ines and consider the reports. 

"(2) For the purposes of section 992(a) of title 28, the 
terms of the first members of the United States Sentencing 
Commission shall not begin to run until the sentencing guide
lines go into effect pursuant to paragraph (1) (C)." ; 

in line 35, strUm out "date:" and insert "date and as to a term of 
imprisonment durin.!); the period described in subsection (a) (1) (C) :": 
[mcl following line 40 insert: 

"(F) The maximum term of imprisonment for an offense 
that was in effect on the clay before the effective date.". 

(131) Page 306, line 27, strike out "576 and 578" and insert in 
lieu thereof "576,578, and 991"; in line 28, strike out "section 122" and 
insert in lieu thereof "sections 122 and 125"; in line 31, strike out 
"Council," and insert in lieu thereof "Council and a non-voting mem
ber of the United States Sentencing Commission," ; and following 
the period in line 35 add a new sentence as follows: "Not withstanding 
the provisions of section 991 of title 28, during that five-year period 
the United States Sentencing Commission shall consist of nine mem
bers, including two ex officio, non-voting members.". 

(132) Page 315, line 9, strike ont "section 145 (f), (g), or (h) ofthe 
Criminal Code Reform Act of 1979" and insert in lieu therpof "sub
section (f), (g), or (h) ofthis section". 

(133) Page 318, line 1, strike out "2318,". 
(134) Page 321, line 14, strike out "244,". 
(135) Page 324, line 21, strike out "( 1) ;" and insert in lieu there

of "(2) ;". 
(136) Page 325, line 29, strike out" (b)," and insert in lieu thereof 

" (b) (3),". 
(137) Page 326, lines 3, 6, and 9, strike out "(5)", "(6)", and "(7)", 

and insert in lieu thereof" (d) ':, "( e)", and" (f)" respectively. 
(138) Page 329, strike out lines 40 and 41 and insert in lieu thereof: 

" (b) Sections 706 and 707 are amended by deleting 
'whether a corporation, association or 'person,' and 'whether 
an individual, partnership, corporation or association',". 

(139) Page 333, lines 16 and 24, strike out "144" and insert in lieu 
thereof "161". 

(140) Page 334, strike out lines 11 and 12 and insert in lieu thereof 
"scribed in section 202 of title 18.". 

(141) Page 337, line 5, after the word" 'postmaster'" insert "each 
place it appears". 

(142) Page 340, linC' 42, afte!' "1963" insert "(7 U.S.C. 2048 (c) )", 
and strike out "2131 (b) )" and insert "2146 (b) )". 

(143) Page 341, beginning with the word "sections" in line 14 
strike out an through '(1957) :" in line 15; and strike out lines 20 
throu qh 23 and insert in lieu thereof the fo11 owing: "21 ( c) and the 
I'econd sentence of section 27 of the Securities and Exchange Act of 
1934 (15 U.,S.C. 78u(c) and 7Raa) ; section 14(c) of the Securities 
Invest-". 

l 

~. ___ ~~~ _________ ~~ __ ~ __________________ ~_~ ___ ...1 
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(144) Page 342, strike out line 41 and insert in lieu thereof "section 
2902 (e) of tit!<3 28, United States Code ;". 

(145) Page 343, line 1, strike out "522, and 528" and insert in lieu 
thereof "602 and 608"; in line 3, strike out "602, and 608" and insert 
in lieu thereof "522 and 528"; in line 10, strike out "sections 209, 210, 
and" and insert in lieu thereof "section"; in line 11, strike out "1058, 
1059, and"; and in line 21, strike out "1320(0) (I)" and insert 
"1319 (c) (1)". 

(146) Page 345, line 3, strike out "( 50 US.C." and insert in lien 
thereof "50 U.S.C.". 

(147) Page 350, Jine 41, strike ont "2610(c»" and insert in lien ~. 
thereof "2621 (b) )". 

(148) Page 354, lines 4 and 5, strike out" 'or, of section 333 of the 
Criminal Code Reform Act of 1979," and insert in lieu thereof" 'or of 
section 333 of title 18 Appendix, United States Code,". 

(149) Page 355, following line 22 insert the following: 
"SEC. 379. Section 127 of chapter 2 of title I of the Act of 

October 26, 1970 (12 U.S .. C. 1957) is amended by deleting 
'shall be fined not more than $10,000 or imprisoned not more 
than five years, or both' and substituting 'commits an unlaw
ful act that is an offense punishable under section 1762 of title 
18. United States Code'. 

"SEC. 380. Section 210 of the Currency and Foreign Trans
actions Reporting Act un U.S.C. 1059) is amended by delet
ing 'shall be fined not more than $500.000 or imprisoned not 
more than five years, or both' and substituting 'commits an 
unlawful act that is an offense punishable under section 1762, 
TTnited Rtat<>s Code'.": pncl in line,,> 23 rtnc1 34. relC'tter Parts 
"G" and "H" Pf, Pal'fR "H" and "I" l·psnectivply. 

(150) Page 356. strike ont lines 36 and 37 and through" (B) in 
lines 38 and insert in lieu thereof the fonowing': "(1) in subsection 
(a) )". 

(151) Page 357. strike out lines 2 through 5 and insert in lieu 
thereof: 

"(2) in Ruhsection (c)(l). bv deleting 'sball, npon 
conviction, he fined not more than $1,000,000' and substi
tuting 'commits an unlawful act that is an nffp)1Rp. de
scribed in section 1751(a) (2) of title 18, United States 
Code': 

" (1\) in Sl1 bSC'cJ-iOllR (c) (2) fl,nd (c) (3). by deleting 
'shan, upon conviction, be fined not more than $10,000, 
or bnprisoned not more i.han five years, or both' and 
substituting 'commits an unlawful act that is an offense 
described;)1 section 1751(a) (2) oftitle 18, United States 
Code:' and 

"( 4) in subsection (c) (4). drlrting 'nnder' and Rub
stituting 'for violating'.". 

"SEC. 396A. Section 104 of !he Forei~ Corrupt Practices 
Act of 1977 (15 U.S.C. 78dd-21S amended: 

" (a) in Sl1 bsection (b) (1) (A), by delr.t1ng 'shall. upon 
conviction. he fined not more than $1,000.000'. and snb-
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stituting 'commits an unlawful act that is an offense 
described in section 1751 (a) (2) of title 18, United States, 
Code'.". 

"(b) in subsections (b) (1) (8), (b) (2), and (b)(3), 
by deleting 'shall, upon conviction, be lined not more than 
$10,000, or imprisoned not more than five years, or both', 
and substituting 'commits an unlawful act that is an 
offelJse described in section 1751 (a) (2) oftit1e 18, United 
States Code' ; and 

" ( c) in subsection (b) (4), by deleting 'under' and sub
stitutmg 'for violating'. 

(152) Page 358, line 32, strike out "is amended by deleting" and 
insert in lieu thereof: 

"is amend~d-
"( 1) by' deleting" ; 

and in line 35 strIke out "therein,'." and insert in lieu thereof "there
in,'; and" 

"(2) by deleting 'shall upon conviction be fined not more 
than $5,000 or imprisoned not more than five years, or both' 
and substituting 'commits an unlawful act that is an offense 
punishable under section 1737(a) (3) of title 18, United 
states Code'.". 

(153) Page 359, line 14, page 363, lines 20, 30, and 35, reletter 
Parts "I", "J", "1(", "L", as Parts "<T", "K", "L", and "M" respectively. 

(154) Page 365, beginning with the word "to" in line 32, strike out 
all through line 35 and insert in lieu thereof the following: "by delet
ing 'be sentenced to imprisonment for not more than one year or a 
fine of not more than $25,000 or both' and substituting 'be punishable 
under section 1814 of title 18, United States Code'.". 

(155) Page 366, line 3, reletter "Part M" as "Part N". 
(156) Page 368, line 10, reletter "Part N" as "Part 0"; following 

line 19 insert "Part P-AlYmNOlYmNTS RELATING TO INI?IANS, TITLE 25, 
FNITED S1'A'rES CODl~"; and in line 27, reletter "Part 0" as "Part Q". 

(157) Page 372, line I, reletter "Part P" as "Part R"; and in lines 
16 and 17, strike out "Intelligence Division or the Internal Security 
Division of the". 

(158) Page 373, following line 2, insert a new section as follows: 
"SEC. 510. Chapter 21 of title 28 is amended-

" (a) by adding a new section at the end thereof as 
follows: 

"~ 462. Power to Punish for Criminal Contempt 
'The power of a court of the United States to 

punish for criminal contempt is limited to pun
ishment for conduct specified as an offense in 
section 1331 of title 18, United,states Code.'; 

"(b) by adding to the section analysis at the beginning 
of the chapter after the item relating to section 461 the 
following new item: 

"462. Power to Punish for Criminal Contempt.". 
(159) Page 374, line 3, strike out "18" and insert "28". 
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(160) Page 377, line 15, strike out the word "and"; following line 
15 insert" (4) by deleting paragraph (3) ; and"; in line 16, strike out 
"( 4)" and msert "( 5)"; line 21, strike out the word "and" ; in line 22, 
strike out "by adding a new subsection (b) as follows:" and insert in 
lieu thereof "by amending subsection (b) to read as follows:"; in line 
32, strike out "Sentence.'." and insert in lieu thereof "sentence.'; and"; 
and insert, following line 32 the following: "( 3) by deleting subsec
tion (c) .". 

(161) Page 378, line 5, strike "Part Q" and insert "Part S". 
(162) Page 379, line 1, strike out "Part R" and insert "Part T"; and 

in line 24, strike out "Part S" and insert "Part U". 
(163) Page 380, line 1, strike out "Part T" and insert in lieu thereof 

"Part V"; and in line 39, strike out "1320(c) (1)," and insert in lieu 
thereof "1319 ( c) (1) ) ,". 

(164) Page 381, lines 24 and 33, reletter Parts "U" and "V" as Parts 
"VV" and "X" respectively. 

(165) Page 382, lines '6, 21, and 29, reletter Parts "W", "X", and 
"Y" as Parts "Y", "Z", and "AA" respectively. 

(166) Page 386, lines 21 and 32, reletter Parts "Z" and "AA" as 
Parts "BB" !lnd "CC" resnectivp,ly. 

(167) Page 387, line 3, reletter Part "B" as Part "DD". 
(168) Page 389, line 8, letter Part "CC" as Part "EE". 
(169) Page 390, lines 3 and 13, reletter "Part DD" and "Part EE" 

as "Part FF" and "Part GG" respectively. 
(170) Page 392. line ~2, stri.ke ont "Part FF" and insert "Part HH", 
(171) Page 393, strike out lines 19 through 25 and insert in lieu 

thereof the following: 
"SEC. 701. Section 16 of the Trading With the Enemy Act 

(50 U.S.C. APP. 16) is amended by adding after the word 
'That', ',except as provided in section 1206 of title 18, United 
State Code,' " ; 

and in line 26, strike out "40" and insert "50". 
(172) Page 394, line 43, strike out "Part GG" and insC'rt "Part TI"; 

and strike out lines 40 through line 3 on page 395. 
(173) Paw' 395, line 4-. strike out "Part II" alHl insert. "Part JJ": 

and in1ine D, strike out "SEC. 731." and insert "SEC. 721.". 
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1411, 1412, 1413. 
1411, 1731, 4001, Title 18 Appendix. 
1344, 1411, 1712, 1731, 1732, 1733, 1412, 

Title 18 Appendix. 
1343. 
1344. 
1001, 1411, 1842. 
Deleted. 
Deleted. 
Title 18 Appendix, 1501-1502. 
1501, 1511, 1516. 
1503, 1511, 1514, 1515. 
Deleted. 
1511. 
1514. 
1355,1511. 
Title 18 Appendix. 
Title 18 Appendix. 
1516. 
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T. 18 Se<:tions: 

~g:========================::==== 605 _____________________________ _ 
606 _____________________________ _ 
607 _____________________________ _ 
641 _____________________________ _ 
642 _____________________________ _ 
643 _____________________________ _ 
644 _____________________________ _ 
645 _____________________________ _ 
646 _____________________________ _ 
647 _____________________________ _ 
648 _____________________________ _ 
649 _____________________________ _ 
650 _____________________________ _ 
651 _____________________________ _ 
652 _____________________________ _ 
653 _____________________________ _ 
654 _____________________________ _ 
655 _____________________________ _ 
656 _____________________________ _ 
657 _____________________________ _ 
658 _____________________________ _ 
659 _____________________________ _ 
660 ______________ ~ ______________ _ 
661 _____________________________ _ 
662 _____________________________ _ 
663 _____________________________ _ 
664 _____________________________ _ 
665 _____________________________ _ 
700 _____________________________ _ 
701 _____________________________ _ 
702 _____________________________ _ 
703 _____________________________ _ 
704 _____________________________ _ 
705 _____________________________ _ 
706 _____________________________ _ 
707 _____________________________ _ 
708 _____________________________ _ 
709 _____________________________ _ 
710 _____________________________ _ 
711 _____________________________ _ 
711a ____________________________ _ 
712 _____________________________ _ 
713 _____________________________ _ 
714 _____________________________ _ 
715 _____________________________ _ 
751 _____________________________ _ 
752 _____________________________ _ 
753 _____________________________ _ 
754 _____________________________ _ 
'155 _____________________________ _ 
756 _____________________________ _ 
757 _____________________________ _ 
792_, ______ .. _____________________ _ 
793 _____________________________ _ 
794 _____________________________ _ 
795 _____________________________ _ 
796 _____________________________ _ 
797 __________________________ ~ __ _ 
798 (enacted in 1953) ____________ . 
798 (enacted in 1951) ____________ . 799 _____________________________ _ 
831 _____________________________ _ 

S. 1722, 0.8 reported 
1516. 
Deleted. 
Deleted. 
1515. 
1516. 
1731-1733. 
1731,1745. 
1731. 
1731. 
1731. 
1731. 
1731. 
1731. 
1731. 
Title 18 Appendix. 
1731. 
1731. 
1731. 
1731. 
1731. 
111,1731. 
1731. 
1731,1736. 
1731-1733, 1739, 206 
1731. 
1731. 
1732-1733. 
1731-1734. 
1731. 
1731, 1723, 1734. 
Title 18 Appendix, 206. 
Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix, 
Title 18 Appendix. 
Title 18 Appendix. 
402-403, Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix, Title 28, 401-403. 
TH:le 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix. 
'.ritle 18 Appemlix. 
Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix. 
1001,1313. 
401,1001,1311,1313. 
401, 1311, 1313. 
Deleted. 
401, 1311, 1313. 
Title 18 Appendix. 
1117. 
401, 1311. 
1122, Title 50. 
'1'i tle 50, 1121. 
Title 18 Appendix. 
Title 18 Appendix. 
TiUe 18 Appendix. 
Title 50, 1121. 
Title 50, 1123. 
Title 18 Appendix. 
Title 18 Appendix. 
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T. 18 Sections: 832 _____________________________ _ 
833 _____________________________ _ 
834 ___________________ ~ _________ _ 
835 _______ . _____________________ _ 
836 _____________________________ _ 
841 _____________________________ _ 
842 _____________________________ _ 
843 _____________________________ _ 
844 _____________________________ _ 

845 _____________________________ _ 
846 _____________________________ _ 
847 _____________________________ _ 
848 _____________________________ _ 
871 _____________________________ _ 
872 _____________________________ _ 
873 _____________________________ _ 
874 _____________ . ______ . _________ _ 
875 _____________________________ _ 
876 _____________________________ _ 
877 _____________________________ _ 
878 _____________________________ _ 
891 _____________________________ _ 
892 _____________________________ _ 
893 _____________________________ _ 
894 _____________________________ _ 
896 _____________________________ _ 
911 _____________________________ _ 
912-____________________________ _ 
913 _____________________________ _ 
914 _____________________________ _ 
915 _____________________________ _ 
916 _____________________________ _ 
917 _____________________________ _ 
921 _____________________________ _ 
922 _____________________________ _ 
923 _____________________________ ._ 
924 _____________________________ _ 
925 _____________________________ _ 
926 _____________________________ _ 
927 __________________________ ._ . 
928 _____________________________ _ 
951 ____________________________ _ 
952 _____________________________ . 
953 _____________________________ . 
954 _____________________________ . 
955 _____________________________ _ 
956 _____________________________ . 
957 ____________________________ _ 
958 _____________________________ . 
959 _____________________________ . 
960 ____________________________ _ 
961 _____________________________ . 
962 _____________________________ . 
963 _____________________________ . 
964 _____________________________ . 
965 ____________________________ _ 
966 ____________________________ _ 
967 _____________________________ . 
989 _____________________________ . 
970 _____________________________ . 
1001 ___________________________ _ 
1002 ___________________________ _ 
1003 ____________________________ . 
1004 ___________________________ _ 

51-508 0 - 80 - 95 

S. 1722, a8 reported 

Title 18 Appendix. 
Titln18 Appendix, 1601-1603, 1611-1613 
Title 18 Appendix, 1601-1603, 1611-1613 
Title 18 Appendix. 
1001, Title 18 Appendix. 
Title 15. 
Title 15, 1821. 
'l'itle 15. 
Title 15. 1001, 1601-1600, 1611-1613, 

1615-1616,1701-1703,1821,1823,4001. 
Title 15. 
3001, Title 15. 
Title 15. 
Title 15. 
111, 1357, 1615-l016. 
1001,1722. 
1723. 
]722-1723. 
1615-1616, 1722. 
1615-1616, 1722. 
1615-1616, 1722-1723. 
]615-1616, 1721, 1722, '!'itle 28. 
111,1806. 
1002,1804. 
1804. 
1002,1722,1724,1804. 
206. 
Title 18 Appendix. 
1303, 1731. 
1303. 
1731,1734. 
1303,1731. 
Title 18 Appendix. 
Title 18 Appendix. 
Title 15. 
Title 15,1731,1732,1733. 
Title 15. 
'l'itle 15, '1822, 1343, 1823, 4001. 
Title 15. 
Title 15. 
'ritle 15. 
Title 15. 
1126, Title 22. 
1205. 
Deleted. 
1343. 
Title 18 Appendix. 
1202. 
1124. 
1203. 
1203. 
1201. 
Title 18 Appendix. 
Title 1.8 Appendix, 1001. 
Title 18 Appendix, 1001, 1204, 4001. 
1001, 1204, 4001. 
Title 18 Appendix, 1001, 1204, 4001. 
Title 18 Appendix, 1001, 1204, 4001. 
Title 18 Appendix, 1001, 1204, 4001. 
Deleted. 
111, 1001, 1701-1703, Title 18 Appendix. 
1343. 
1741-1742. 
1343, 1731, 1741-1742. 
1744, 1301, 1742. 



1494 

T. 18 Sections: 1005 ___________________________ _ 
1006 ___________________________ _ 1007 ___________________________ _ 
1008 ____________________________ . 
1009 ___________________________ _ 
1010 ___________________________ _ 
1011 ___________________________ _ 
1012 ___________________________ _ 
1013 ___________________________ _ 
1014 ___________________________ _ 
1015 ___________________________ _ 
1016 ___________________________ _ 
1017 ___________________________ _ 
1018 ___________________________ _ 
1019 ___________________________ _ 
1020 ___________________________ _ 
1021 ___________________________ _ 
1022 ___________________________ _ 
1023 ___________________________ _ 
1024 ___________________________ _ 
1025 ___________________________ _ 
1026 ___________________________ _ 
1027 ___________________________ _ 
1071 ___________________________ _ 
1072 ___________________________ _ 
1073 ___________________________ _ 
1074 ___________________________ _ 
1081 ____________________________ _ 
1082 ____________________________ _ 
1083 ____________________________ _ 
1084 _________________________ . ___ _ 
1111 ____________________________ _ 
1112 ____________________________ _ 
1113 ____________________________ _ 
1114 ____________________________ _ 
1115 ____________________________ _ 
1116 ____________________________ _ 
1117 ____________________________ _ 
1151 ____________________________ _ 
1152 ____________________________ _ 
1153 ____________________________ _ 
1154 ____________________________ _ 
1155 ____________________________ _ 
1156 ____________________________ _ 
1158 ____________________________ _ 
1159 ____________________________ _ 
1160 ________________________ .. ___ _ 
1161 ____________________________ _ 
1162 ____________________________ _ 
1163 ____________________________ _ 
1164 ____________________________ _ 
1165 _____________ . _______________ _ 
1201 ____________________________ _ 
1202 ____________________________ _ 
1231 ____________________________ _ 
1261 ____________________________ _ 
1262 ____________________________ _ 
1263 ____________________________ _ 
1264 ____________________________ _ 
1265 ____________________________ _ 
1301 ____________________________ _ 
1302 ________________________ .. ___ _ 
1803 ____________________________ _ 
1804 ____________________________ _ 
1305 ____________________________ _ 

S. 1722, as reported 
111, 1343, 1744. 
1301, 1343, 1741-1744, 1751. 
1343. 
1343, 1741-1742. 
Title 18 Appendix. 
1343, 1741-1742. 
1343. 
1343,1731, Title 18 Appendix. 
1001,1343. 
1343. 
1001,1342-1243, 1301. 
1343. 
1343,1742. 
1343,1742. 
1343,1742. 
1343. 
1343,1742. 
1301, 1343, 1744. 
1301, 1731. 
1732-1733. 
1731,1734. 
1343. 
1343. 
1311. 
1311. 
1315,3311. 
1315.3311. 
Title 18 Appendix. 
1841,401. 
~'itle 18 Appendix. 
~I.'itle ]8 Appendix, 205, 1841. 
1601. 
1602. 
1001, 1601-1602. 
1601-1602, 111. 
1602-1603. 
1601-1603, Title 22, Title 28. 
1002, 1601-1602. 
Title 25. 
203, Title 25. 
Title 25. 
Title 18 Appendix. 
Deleted. 
Deleted. 
'l'itIe 18 Appendix. 
Title 18 Appendix. 
Deleted. 
'ritle 18 Appendix. 
Title 25. 
1731,1733. 
'ritle 18 Appendix. 
'rUle 18 Appendix. 
1002. 1621. Title 28. 
1732. 
1506. 
Title 18 Appendix. 
Title 18 Appendix. 1001. 
Title 18 Appendix. 
'ritle 18 Appendix. 
Title 18 Appendix. 
'ritle 18 Appendix. 
Title 18 Appendix. 
Title III Appendix. 
Title 18 Appendix. 
'1'itle III Appendix. 
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T. 18 Sections: 1306 ____________________________ _ 
1307 ____________________________ _ 
1341 ____________________________ _ 
1342 ____________________________ _ 
1343 ____________________________ _ 
1361 ____________________________ _ 
1362 ____________________________ _ 
1363 ____________________________ _ 
1364 ____________________________ _ 
1381 ____________________________ _ 
1382 ____________________________ _ 
1384 ____________________________ _ 
1385 ____________________________ _ 
1421 ____________________________ _ 
1422 ____________________________ _ 
1423 ____________________________ _ 
1424 ____________________________ _ 
1425 ____________________________ _ 
1426 ____________________________ _ 
1427 ____________________________ _ 
1428 ____________________________ _ 
1429 ____________________________ _ 
1461 ____________________________ _ 
1462 ____________________________ _ 
1463 ____________________________ _ 
1464 ____________________________ _ 
1465 ____________________________ _ 
1501 ____________________________ _ 
1502 ____________________________ _ 
1503 ____________________________ _ 

1504 ________________________ ~ ___ _ 
1505 ____________________________ _ 
1506 ____________________________ _ 
1507 ____________________________ _ 
1508 ____________________________ _ 
1509 ____________________________ _ 
1510 ____________________________ _ 

1511 ____________________________ _ 
1541 ____________________________ _ 
1542 ____________________________ _ 
1543 ____________________________ _ 
1544 ____________________________ _ 
1545 ____________________________ _ 
1546 ____________________________ _ 

1581 ____________________________ _ 
1582 ____________________________ _ 
1583 ____________________________ _ 
1584 ____________________________ _ 
1585 ____________________________ _ 
1586 ____________________________ _ 
1587 ____________________________ _ 
1588 ____________________________ _ 
1621 ____________________________ _ 
1622 ____________________________ _ 
1623 ____________________________ _ 
1651 ____________________________ _ 
1652 ____________________________ _ 

1653 ____________________________ _ 
1654 ____________________________ _ 
1655 ____________________________ _ 

S. 1722, as reported 
'l~itle 18 Appendix. 
'rUle 18 Appendix. 
1734. 
1734. 
1734. 
1701-1703. 
1701-1703. 
1701-1703. 
1701-1703. 
1001, 1116, 1311. 
1712,1713. 
Deleted. 
Title 18 Appendix. 
1731. 
1351-1352. 
1215,1741-1742. 
1342-1343, 1215, 1741-1742. 
1001, 1215, 1741-1742. 
1215, 1741-1742, 1745, 1343. 
ritle 18 Appendix. 
Title 18 Appendix. 
1332-1333. 
1842. 
1411,1842. 
Deleted. 
l'itle 18 Appendix. 
1842,4001. 
1302,1357,1611-1614. 
1302,1357. 
1302, 1321-1324, 1326, 1357, 1358, 1611-

1614. 
1326. 
1321-1324, 1325, 1357-1358. 
1325, 1343-1344, 1731, 1742. 
1328,1331. 
1327. 
1302, 1331, 1335. 
1301-1302, 1321-1324, 1351-1352, 1357-

1358,111. 
111, 1002. 1841. 
1741-1744. 
1001, 1343, 1216. 
1215-1216,1741-1742, Title 18 Appendix. 
1001, 1216, Title 18 Appendix. 
l'ttle 18 Appendix. 
1001, 1215, 1741-1742, 1744, 1343, 1302, 

1342. 
1621-1623. 
Deleted. 
1621-1623. 
1622-1623. 
1622-1623,204. 
Deleted. 
1622-1623, 204. 
1622-1623. 
1341. 
1341, 401, 1002. 
204, 1341-1342, 1345. 
203-204, 1731. 
203-204, 1101-1102, 1601-1603, 1611-

1617. 
204. 
203-204, 1611-1617, 1702-1703, 1731. 
1611-1613,203-204. 
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T. 18 Sections: 1656 ___________________________ _ 
1657 __________________________ _ 
1658 ___________________________ _ 
1659 __________________________ _ 
1660 ___________________________ _ 
1661 __________________________ _ 
1691 ___________________________ _ 
1692 __________________________ _ 
1693 __________________________ _ 
1694 __________________________ _ 
1695 __________________________ _ 
1696 __________________________ _ 
1697 ___________________________ _ 
1698 __________________________ _ 
1699 __________________________ _ 
1700 __________________________ _ 
1701 __________________________ _ 
1702 __________________________ _ 
1703 __________________________ _ 

1704 
1705 
1706 
1707 
1708 
1709 
1710 
1711 
1712 
1713 
1714 
1715 
1716 
17161l _________________________ _ 
1717 __________________________ _ 
1718 __________________________ _ 
1719 ___________________________ _ 
1720 __________________________ _ 
1721 __________________________ _ 
1722 __________________________ _ 
1723 __________________________ _ 
1724 __________________________ _ 
1725 __________________________ _ 
1726 __________________________ _ 
1728 __________________________ _ 
1729 __________________________ _ 
1730 ____________________________ _ 
1731 ____________________________ _ 
1732 ____________________________ _ 
1733 ____________________________ _ 
1734 ____________________________ _ 
1735 ____________________________ _ 
1736 ____________________________ _ 
1737 ____ --______________________ _ 
1751 ____________________________ _ 

1752 ____________________________ _ 
1761 ____________________________ _ 
1762 ____ - _______________________ _ 
1791 ____________________________ _ 
1792 ____________________________ _ 
1821 ____________________________ _ 
1851 ____________________________ _ 

S. 1722, a8 reported 
203-204, 1731. 
203-204,1001-1002,401.1622-1623.1731. 
203-204, 1601-1603, 1617, 1731. 
203-204, 712. 
203-204, 1732. 
1721. 
Deleted. 
Title 18 llppendix. 
Title 181lppendix. 
Title 18 llppenuix. 
Title 181lppendix. 
Title 18 llppendix. 
Title 181lppendix. 
Title 181lppendix. 
Title 181lppendix. 
Title 18 llppendix. 
1301-1302. 
1524,1702,1731. 
Title 18 llppendix, 1701-1703, 1524, 

1302. ' 
Title 18 llppendix, 1731. 
1702-1703, Title 181lppendix. 
1702-1703. 
1731. , 
1001.1702-1703,1731-1732. 
1731. 
1731. 
Title 18, llppendix, 401. 1731. 
Title 181lppendix, 1001, 1343, 1731. 
Title 181lppendix. 
Deleted. 
Title 181lppendix. 
Title 18 llppendix, 1001, 1601-1603, 

1611-1613,1701-1703. 
Title 181lppendix. 
Title 181lppendix. 
Deleted. 
1301,1731. 
1001,1301,1731,1742. 
1731. 
1343. 
Title 181lppendix. 
Title 18 llppendix. 
Title 181lppendix. 
1352,1731. 
1302,1731. 
Title 18 llppendix. 
Title 18 llppendix. 
Title 18 llppendix. 
Title 18 llppendix, 1343. 
1731. 
Title 18 llppendix. 
Title 18 llppendix. 
Title 18 llppendix. 
Title 18 llppendix. 
111, 1001-1002, 1601-1603, 1611-1614, 

1621-1623, Title 28. 
Title 18 llppendix. 
Title 18 llppendix. 
Title 18 llppendix. 
1314,1401. 
1001-1002, 1314, 1831-1833. 
Title 18 llppendix. 
1731. 
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':1'. 18 Sections: 1852 ____________________________ _ 
1853 ____________________________ _ 
1854 ____________________________ _ 
1855 ____________________________ _ 
1856 ____________________________ _ 
1857 ____________________________ _ 
1858 ____________________________ _ 
1859 ____________________________ _ 
1860 ____________________________ _ 
1861 ____________________________ _ 
1863 ____________________________ _ 
1901 ____________________________ _ 
1902 ____________________________ _ 
1903 ____________________________ _ 
1904 ____________________________ _ 
1905 ____________________________ _ 
1906 ____________________________ _ 
1907 ____________________________ _ 
1908 ____________________________ _ 
1909 ____________________________ _ 
1910 ____________________________ _ 
1911 ____________________________ _ 
1912 ____________________________ _ 
1913 ____________________________ _ 
1915 ____________________________ _ 
1916 ____________________________ _ 
1917 ____________________________ _ 
1918 ____________________________ _ 
1919 ____________________________ _ 
1920 ____________________________ _ 
1921 ____________________________ _ 
1922 ____________________________ _ 
1923 ___________ , _________________ _ 
1951 ___________________________ _ 
1952 ___________________________ _ 

1953 ___________________________ _ 
1954 ___________________________ _ 
1955 ___________________________ _ 
1961 ___________________________ _ 
1962 ___________________________ _ 
1963 ___________________________ _ 
1964 ___________________________ _ 
1965 ___________________________ _ 
1966 ___________________________ _ 
1967 ___________________________ _ 
1968 ___________________________ _ 
1991 ___________________________ _ 
1992 _________ . __________________ '-
2031 ___________________________ _ 
2032 ___________________________ _ 
2071 ___________________________ _ 

2072 __ --------------------------2073 ___________________________ _ 
2074 ___________________________ _ 
2075 ___________________________ _ 
2076 ___________________________ _ 
2101 ___________________________ _ 
2102 ___________________________ _ 
2111 ___________________________ _ 
2112 ___________________________ _ 
2113 ___________________________ _ 

2114 ___________________________ _ 

S. 1722, a8 reported 

1702-1703, 1731,-1732. 
1702-1703. 
1731-1733. 
1701-1703. 
Title 18 Appendix. 
1701-1703, 1713. 
Title 18 Appendix. 
1302. 
Title 18 Appendix, 1001. 
Title 18 Appendix. 
1713. 
1356, 1731. 
1356, 1525. 
1356. 
1356. 
Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix. 
Deleted. 
Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix. 
1353. 
Title 18 Appendix. 
Title 18 Appendix. 
1731, Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix. 
1343. 
1341. 
1731. 
Title 18 Appendix, 1343. 
1731. 
1721-1722,1001-1002,111. 
1001-1002, 1403, 1811-1814, 1321, 1351, 

1841,1701. 
1841,206. 
1752. 
1841,4001. 
1805, 1806, 111. 
1801-1804. 
4001,4011. 
4001, 4011, 4101. 
4012. 
4012. 
4012. 
4013. 
1712. 
1001,1601-1603,1701-1703. 
1601. 
1643. 
1344,1731. 
1343. 
1343. 
Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix 
206,1831-1833. 
1834. 
1721. 
1721. 
111. 1001, 1601-1603, 1611-1614, 1712, 

1721,1731-1732. 
1611-1613,1721,1731. 
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T. 18 Sections: 2115 ___________________________ _ 
2116 ___________________________ _ 
2117 ___________________ . ________ _ 
2151 ___________________________ _ 
2152 _____________ ..: _____________ _ 

2153 ___________________________ _ 
2154 ___________________________ _ 
2155 ________________ ~ __________ _ 
2156 _________________________ . __ _ 
2157 ________ ~ __________________ _ 
2191 ___________________________ _ 
2192 ___________________________ _ 
2193 ______________________ .. ____ _ 
2194 ___________________________ _ 
2195 ___________________________ _ 
2196 ___________________________ _ 
2197 ____________________ . _______ _ 
2198 ___________________________ _ 
2199 ___________________________ _ 
2231 ____________________________ _ 
2232 ____________________________ _ 
2233 ____________________________ _ 
2234 ____________________________ _ 
2235 ____________________________ _ 
2236 ____________________________ _ 
2251 ____________________________ _ 
2252 ____________________________ _ 
2253 ____________________________ _ 
2271 ____________________________ _ 
2272 ____________________________ _ 
2273 ____________________________ _ 
2274 ____________________________ _ 

2275 ____________________________ _ 
2276 ____________________________ _ 
2277 ____________________________ _ 
2278 ____________________________ _ 
2279 ____________________________ _ 
2311 ____________________________ _ 
2312 ____________________________ _ 
2313 ____________________________ _ 
2314 ____________________________ _ 
2315 ____________________________ _ 
2316 ____________________________ _ 
2317 ____________________________ _ 
2318 ____________________________ _ 
2341 ____________________________ _ 
2342 ________________________ ~ ___ _ 
2343 ____________________________ _ 
2344 ____________________________ _ 
2345 ____________________________ _ 
2346 ____________________________ _ 
2381 ____________________________ _ 
2382 ____________________________ _ 
2383 ____________________________ _ 
2384 ____________________________ _ 
2385 ____________________________ _ 
2386 ____________________________ _ 
2387 ____________________________ _ 
2388 ____________________________ _ 
2389 ____________________________ _ 
2390 ____________________________ _ 
2391 ____________________________ _ 

S. 1122, as reported 

1712. 
1712,1611-1613. 
206,1702-1703,1712. 
111. 
1111-1112, 1701-1703, 1712, Title 18 

Appendix. 
1001-1002,1112,1111,1701-1703. 
1111-1112,1002. 
1002,1111,1112,1701-1703. 
1002,1111-1112. 
Deleted. 
1611-1613,1622-1623. 
1002, 1632, 1831. 
1632,1622-1623,1734. 
1001,1734,1623. 
Title 18 Appendix. 
1617. 
1001,1343,1731,1741-1742. 
1641-1642. 
111,1714. 
1302,1357-1358,1611-1614,1823. 
1325. 
1325,1731. 
1501-1502. 
1501. 
1501. 
1844. 
1842. 
1844. 
1002,1701-1703,1731,1734. 
1731-1734. 
1001,1701-1703. 
1002, 1301, 1702-1703, 4001, Title lR 

Appendix. 
1614,16~7,1701-1703. 
1702-170d,1712. 
'.ritle 18 Appendix. 
1617, Title 18 Appendix. 
Title 18 Appendix. 
111,1745. 
1732,1733. 
1732,1733. 
1732-1734,1741-1742,1745. 
1732-1733,1741-1742,1745. 
1732-1733. 
1732-1733. 
1746. 
Title 18 Appendix. 
Title 18 Appendix, 1806. 
Title 18 Appendix. 
Title 18 Appendix, 1806. 
Title 18 Appendix. 
Title 18 Appendix. 
1101. 
Deleted. 
n02. 
1002,1101-1103. 
1002,1103. 
Deleted. 
111,1116. 
1002,1116,1311. 
1203. 
1203. 
Deleted. 
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T. 18 Sections: 2421 ____________________________ _ 
2422 ____________________________ _ 
2423 ____________________________ _ 
2424 ____________________________ _ 
2510 ____________________________ _ 
2511 ____________________________ _ 
2512 ____________________________ _ 
2513 ___________________________ _ 
2515 ___________________________ _ 
2516 ___________________________ _ 
2517 ___________________________ _ 
2518 ___________________________ _ 
2519 ___________________________ _ 
2520 ___________________________ _ 
3005 ___________________________ _ 
300BA _________________________ _ 
3012 ___________________________ _ 
3041 ___________________________ _ 
3042 ___________________________ _ 
3043 ___________________________ _ 
3045 ___________________________ _ 
3047 ___________________________ _ 
3049 ___________________________ _ 
3050 ___________________________ _ 
3052 ___________________________ _ 
3053 ___________________________ _ 
3054 ___________________________ _ 
3055 ___________________________ _ 
3056 ___________________________ _ 
3057 ___________________________ _ 
3058 ___________________________ _ 
3059 ___________________________ _ 
3060 ___________________________ _ 
3061 ___________________________ _ 
3103a __________________________ _ 
3105 ___________________________ _ 
3107 ___________________________ _ 
3109 ___________________________ _ 
3112 ___________________________ _ 
3113 ___________________________ _ 
3141 ___________________________ _ 
3142 ___________________________ _ 
3143 ___________________________ _ 
3144 ___________________________ _ 
3.146 ___________________________ _ 
3147 ___________________________ _ 
3148 ___________________________ _ 
3149 ___________________________ _ 
3150 ___________________________ _ 
3151 ___________________________ _ 
3152 ___________________________ _ 
3153 ___________________________ _ 
3154 ___________________________ _ 
3155 ___________________________ _ 
3156 ___________________________ _ 
3161 ___________________________ _ 
3162 ___________________________ _ 
3163 ___________________________ _ 
3164 ___________________________ _ 
3165 ___________________________ _ 
3166 ___________________________ _ 
3167 ___________________________ _ 
3168 ___________________________ _ 
3169 ___________________________ _ 

s. 1122. a8 1·e1JOrted 

1843. 
1621-1623, 1843. 
1621-1623,1843. 
Deleted. 
111, 1526, 3108. 
1521. 
1522. 
400l. 
3106. 
3101. 
3104,3106. 
3102-3106. 
Title 28. 
4103. 
Deleted. 
3401-3405. 
3511. 
3303. 
3303. 
3509. 
Deleted. 
Deleted. 
Rule 40. 
3014. 
301l. 
3013. 
Title 18 Appendix. 
Deleted. 
1302, 3001, 3103, Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix. 
3131. 
Rule 5(c). 
3025. 
Deleted. 
Rule 41(d). 
301l. 
Rule 41(d). 
Title 18 Appendix. 
Deleted. 
350l. 
3508. 
Deleted. 
350l. 
3502; 
3506. 
3503-3504. 
3505. 
1312. 
Deleted. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
111, Title 28. 
'fitle 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 2R. 
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T. 18 Sections: S. 1122, as. reported 
3170 ____________________________ Title 28. 
3171 ____________________________ Title 28. 
3172 ____________________________ Title 28. 
3173 ____________________________ Title 28. 
3174 ____________________________ Title 28. 
3181 ____________________________ 3211. 
3182 ___ ._________________________ 3202. 
3183 _______ .. ____________________ Deleted. 
3184 ____________________________ 3211. 
3185 ____________________________ Deleted. 
3186 ____________________________ 3213. 
3187 ____________________________ 3303. 
3188 ____________________________ 3113. 
3189 ____________________________ 3212. 
3190 ____________________________ 3212. 
3191 ____________________________ Deleted. 
3192 ____________________________ ~216. 

3193 ____________________________ 3213. 
3194 ____________________________ 3216. 
3195 ____________________________ 3217. 
3231 _____________________________ 206, 3301. 
3235 ____________ ~_______________ Deleted. 
3236 _______ .____________________ 3311. 
3237 ____________________________ 3311. 
3238 ____________________________ 3312. 
3239 ____________________________ Deleted. 
3240 ____________________________ 3313. 
3241 ____________________________ 3301. 
3242 ____________________________ 203. 
3243 ____________________________ '.ritle 25. 
3244 ____________________________ Title 28. 
3281 ____________________________ 511. 
3~g2 ____________________________ 511. 
3283 ____________________________ 511. 
3284 ____________________________ 511. 
3285 ____________________________ Deleted. 
3286 ____________________________ Deleted. 
3287 ____________________________ Deleted. 
3288 ____________________________ 511. 
3289 ____________________________ 511. 
3290 ____________________________ 511. 
3291 ____________________________ Deleted. 
3321 ___ .. ________________________ Deleted. 
3331 ____________________________ Rule 6.1. 
3332 ____________________________ Rule 6.1. 
3333 ____________________________ Rule 6.1-
3334 ____________________________ Rule 6.1. 
3401 ____________________________ 3302. 
3402 ____________________________ 3302. 
3432 ____________________________ Rule 16 (f). 
3435 ____________________________ 404. 
3481 ____________________________ Deleted. 
3487 ____________________________ Deleted. 
3488 ____________________________ Deleted. 
3491 ____________________________ Rule 15. 
3492 ____________________________ Rule 15. 
3493 ____________________________ Rule 15. 
3494 ____________________________ Rule 15. 
3495 ____________________________ Rule 15. 
3496 ____________________________ Rule 15. 
3497 ____________________________ Deleted. 
3500 ____________________________ Rule 26.1, Rule 17(d), Rule 16(a) (2). 
3501 ____________________________ 3713. 
3502 ____________________________ 3714. 
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T. 18 Sections: 3503 ___________________________ _ 
3504 ___________________________ _ 
3563 ___________________________ _ 
3564 ___________________________ _ 
3565 ___________________________ _ 
3566 ___________________________ _ 
3567 ___________________________ _ 
3568 ___________________________ _ 
3569 ___________________________ _ 
3570 ~ __________________________ _ 
3575 ___________________________ _ 
3576 ___________________________ _ 
3577 ___________________________ _ 
3578 ___________________________ _ 
3611 ___________________________ _ 
3612 ___________________________ _ 
3613 ___________________________ _ 
3614 ___________________________ _ 
3615 ___________________________ _ 
3617 ___________________________ _ 
3618 ___________________________ _ 
3619 ___________________________ _ 
3620 ___________________________ _ 
3651 ___________________________ _ 
3653 ___________________________ _ 
3654 ___________________________ _ 
3655 ____________________________ . 
3656 ____________________________ . 
3691 ____________________________ . 
3692 ____________________________ . 
3731 ____________________________ _ 
3771 ____________________________ _ 
3772 ____________________________ _ 
4001 ____________________________ _ 
4002 ____________________________ _ 
4003 ____________________________ _ 
4004 ____________________________ _ 
4005 ____________________________ _ 
4006 ____________________________ _ 
4007 ____________________________ _ 
4008 ____________________________ _ 
4009 ____________________________ _ 
4010 ____________________________ _ 
4011 ____________________________ _ 
4041 ____________________________ _ 
4042 ____________________________ _ 
4081 ____________________________ _ 
4082 ____________________________ ~ 
4083 ____________________________ _ 
4084 ____________________________ . 
4085 ____________________________ _ 
40$.6 _______________ . _____________ _ 
4100 ____________________________ _ 
4101 ____________________________ _ 
4102 ____________________________ _ 
4103 ____________________________ _ 
4104 ____________________________ _ 
4105 ____________________________ _ 
4106 ____________________________ _ 
4107 ____________________________ _ 
4108 ____________________________ _ 
4109 ____________________________ _ 
4110 ____________________________ _ 
4111 ____________________________ . 

.'1. J722. as reporter/ 
Rule 15. 
3106. 
Deleted. 
Deleted. 
3813. 
3841. 
Deleted. 
2305. 
Deleted. 
Deleted. 
Deleted. 
3725. 
3714. 
Title 28. 
4001. 
4001. 
Deleted. 
Deleted. 
Title 18 Appendix. 
Deleted. 
Deleted. 
Deleted. 
Title 18 Appendix. 
2101-2105. 
Rule 32. 
3802. 
3803. 
Title 28. 
Deleted. 
Deleted. 
3724. 
3702. 
3722. 
Title 28. 
Title 28. 
Title 28. 
3014. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
'ritle 28. 
'l'itle 28. 
'ritle 28. 
Title 28. 
Title 28. 
'ritle 28. 
3821-3822. 
J)eleted. 
3511,3821. 
3823. 
3013. 
Title 28. 
'ritle 28. 
'ritle 28. 
Title 28. 
Title 28. 
'I'itle 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
'l'itle 28. 
Title 28. 
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T. 18 Sections: 4112 ____________________________ _ 
4113 ____________________________ _ 
4114 ____________________________ _ 
4115 ____________________________ . 
4121 ____________________________ _ 
4122 ____________________________ _ 
4123 ____________________________ _ 
4124 ____________________________ _ 
4125 ____________________________ _ 
4126 ____________________________ _ 
4127 ____________________________ _ 
4128 ____________________________ _ 
4161 ____________________________ _ 
4162 ___________________________ _ 
4163 ___________________________ _ 
4164 ___________________________ _ 
4165 ___________________________ _ 
4166 ___________________________ _ 
4201 ___________________________ _ 
4202 ______________________ . _____ ._ 
4203 ___________________________ _ 
4204 ___________________________ _ 
4205 ___________________________ _ 
4206 ___________________________ _ 
4207 ___________________________ _ 
4208 ___________________________ _ 
4209 ___________________________ _ 
4210 ___________________________ _ 
4211 ___________________________ _ 
4212 _________________ ." _________ _ 
4213 ___________________________ _ 
4214 ___________________________ _ 
4215 ___________________________ _ 
4216 ___________________________ _ 
4217 ___________________________ _ 
4218 ___________________________ _ 
4241 ___________________________ _ 
4242 ___________________________ _ 
4243 ___________________________ _ 
4244 ___________________________ _ 
4245 ___________________________ _ 
4246 ___________________________ _ 
4247 ___________________________ _ 
4248 ___________________________ _ 
4251 ___________________________ _ 
4252 ___________________________ _ 
4253 ___________________________ _ 
4254 ___________________________ _ 
4255 ___________________ .. _______ _ 
4281 ___________________________ _ 
4282 ___________________________ _ 
4283 ___________________________ _ 
4284 ___________________________ _ 
4285 ___________________________ _ 
4321 ___________________________ _ 
4351 ___________________________ _ 
4352 ___________________________ _ 
4353 ___________________________ _ 
5001 ___________________________ _ 
5002 ___________________________ _ 
5003 ___________________________ _ 
5005 ____________________________ _ 
50Co ___________________________ _ 
5010 ___________________________ _ 

8. 172g, (18 "eported 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
c\"itle 28. 
Title 28. 
Title 28. 
Title 28. 
3824. 
Deleted. 
3824. 
3824. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
2303. 
2303. 
2303. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
3614. 
Deleted. 
3611. 
Deleted. 
3611. 
3615. 
3615. 
Deleted. 
Deleted. 
Title 28. 
Deleted. 
Deleted. 
3824. 
3512. 
3805. 
3824. 
Title 28. 
Deleted. 
Title 28. 
Title 28. 
C\.'itle 28. 
3601. 
Deleted. 
Title 28. 
Deleted. 
Deleted. 
Deleted. 
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T. 18 Sections: 5011 ___________________________ _ 
5012 ___________________________ . 
5013 ___________________________ _ 
5014 ___________________________ _ 
5015 ___________________________ _ 
5016 ___________________________ _ 
5017 ___________________________ _ 
5018 ___________________________ _ 
5019 ___________________________ _ 
5020 ___________________________ _ 
5021 ~ __________________________ _ 
5022 ___________________________ _ 
5023 ___________________________ _ 
5024 ___________________________ _ 
5025 ___________________________ _ 
5026 ___________________________ • 
5031 ___________________________ _ 
5032 ___________________________ _ 
5033 ___________________________ _ 
5034 ___________________________ _ 
5035 ___________________________ _ 
5036 ___________________________ _ 
5037 ___________________________ _ 
5038 ___________________________ _ 
5039 ___________________________ _ 
5040 ___________________________ _ 
5041 ____ '-______________________ _ 
5042 ___________________________ _ 
6001 ___________________________ _ 
6002 ___________________________ _ 
6003 ___________________________ _ 
6004 ___________________________ _ 
6005 ___________________________ _ 
1201 App _______________________ _ 
1202 App _______________________ _ 
1203 App _______________________ _ 
Public Law 91-538 ______________ _ 

S. 1722. a8 reported 
Title 28. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
3606. 
3601,3603. 
3602. 
Deleted. 
3602. 
3602. 
3603. 
3605. 
3603. 
3603. 
3604. 
3604. 
111,3115. 
3111. 
3112. 
3114. 
3114. 
Title 18 Appendix. 
Title 18 Appendix. 
Title 18 Appendix. 
3201,3203. 

TABLE II 

This ta.ble identifies those provisions of the United States Code 
outside of title 18 and title 18 Appendix which are subject to con
forming amendments as part of the codification of the Federal Crim
inal Code. 

Set forth below with respect to each title of the United States 
Code to be amended, are: (1) those sections which are repealed in 
whole or in part as covered by provisions of title 18; (2) those sec
tions which are modified to some extent, but retained within their 
present format; and (3) those sections currently embodied in title 
18 which are transferred to other titles in the United States Code, 
except those transferred to title 18 Appendix. 

TITLE 2. TJ:rn CONGRESS 

Sections Amended by S. 1722: 2 U.S.C. 167g, 192, 194, 390, 441j, 
455. 

TITLE 5. GOVERNl\IENT ORGANIZATION AND El'tIPLOYEES 

Sections Amended by S. 1722: 5 U.S.C. 306, 701(b) (1) (B), 3374 
(c) (2),7313(a),8312. 
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TITLE 7. AGRICULTURE 

Sections Amended by S.1722: 7 U.S.C. 8, 9, 13, 13a-1, 13b, 13c(a), 
15b, 60., 84, 87b, 87c, 87f, 136l(b), 215, 270,473, 473c-1, 50.3, 5lli, 615, 
620.,953,1156, 1373(a), 137.9i, 138Qo(a), 2Q2~, 2048, 2146(b), 2621(b), 
2622(b) . 

Trl'LE 8. ALIENS AND NATIONALITY 

Sections Amended by S. 1722: 8 U.S.C. llD5a, 1182, 1185, 1251, 
1252,130.6,1324, 1325, 1326, 1327,1328, 1357(b), 1451(g), 1481 (a) (7). 

TITLE 10.. ARl\'fED FORCES 

Sections Amended by S. 1722: 10. U.S.C. 772(£), 847, 2304 note, 
2671 ( c) , 2683. 

TITLE 12. BANKS AND BANKING 

Sections Amended by S. 1722: 12 U.S.C. 92a(h), 93(a), 95a(3), 
20.9,327,503,617,622,630, 1141j(b), 1457, 170.9-2, 1715z-4(b), 173Qa 
(j), 1784(c), 1818(n),1847(a), 1957. 

TITLE 13. CENSUS 

Sections Amended by S. 1722: 13 U.S.C. 211, 213, 225. 

Sections Amended by S. 1722: 15 U.S.C. 1,2,3, 23, 50., 65, 77t(b) , 
77v(a), 77x, 77vvv(b), 77yyy, 780, 78u, 78aa, 78dd-2, 78ft, 78jjj(c), 
791', 79y, 79z-3, 80a-36, 80a-41, 8Qa-43, 8Qa-48, 8Qb-3, 8Qb-9, 80b-14, 
80b-17, 298(a), 645, 714m, 715i(c), 717m(d), 717u, 1172, 1176, 1281, 
1282, 1644, 1693n, 1717, 1825,2615(b). 

Sections Transferred into Title 15: 18 U.S.C. 841, 842, 843, 844, 
845,846,847,848,921,922,923,924,926,927,928. 

TITLE 16. CONSERVATION 

Sections Amended by S. 1722: 16 U.S.C. la-3, 1a-6 (b) 57, 95, 114, 
117, 117c, 124, 146, 163, 198, 204, 354, 364, 371, 373, 374, 395, 403c-1, 
4Q3h-1, 408i, 413, 414, 422d, 423f, 425g, 426i, 428i, 43Qi, 43Qq, 46Qk-3, 
46Qn-8, 552d, 668b(ll,), 668dd, 69Qe(a) , 69Qg, 70.6, 718e(b), 718f, 727 
(a), 742j-1(d), 776b, 825f(c), 825p, 83lt,916e, 10.30., 1338(a), 1849 
(b ). 

TITLE 17. COPYRIGHTS 

Sections Amended by S. 1722: 17 U.S.C. 116 (d) ,50.6, 507(a). 

TITLE 18. CUSTOllfS DUTIES 

Sections Amended by S. 172·2: 19 U.S.C. 283, 1341, 1436, 1455, 1465, 
1581(c),17D8(b),1919,2316,2349. 

TI1'T,E 20.. EDUCATION 

Sections Amended by S. 1 m2: 20. U.S.C. 581, 10.87-4. 
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TITLE 21. FOOD AND DRUGS 

Sections Amended by S. 1722: 21 U.S.C. 17,104, 134e(a), 145, 201, 
202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 212, 213, 214, 215, 333, 
454(c), 461, 622, 661(c), 675: 676(a), 802, 812, 841, 842(c), 843, 844, 
845, 846, 847, 848, 849, 850, 851, 871(b), 878, 881, 882(a), 883, 884, 
885,886,955,959,960,961(2),962,965,1041. 

TITLE 22. FOREIGN RELATIONS AND INTERCOURSE 

Sections Amended by S. 1722: 22 U.S.C. 141 to 183,287 c (b), 447 (c) , 
450 (a), 455, 461, 462, 463, 464, 615, 618, 1179, 1198, 1200, 1203, 2667, 
2778(c). 

Sections Transferred to Title 22: 18 U.S.C. 951, 1116(b) (4). 

TITLE 24. HOSPITALS, ASYLUMS, AND CE1\IETERIES 

Sections Amended by S. 1722: 24 U.S.C. 154, 211, 211b. 

TITLE 25. INDIANS 

Sections Amended by S. 1722: 25 U.S.C. 232, 399, 450d, 1302(7). 
Sections Transferred into Title 25: 18 U.S.C. 1151, 1152, 1153. 

TITLE 26. INTERNAL REVENUE CODE 

Sections Amended by S. 1722: 26 U.S.C. 5054(c), 5114(c) (2), 5148 
(1), 5205(i) (5), 5207(e), 5271 (e) (5), 5505(i), 5557(a), 5558, 5601 
(a), 5602, 5603, 5604(a), 5605, 5606, 5608, 5661, 5671, 5682, 5685, 5691 
(a), 5762, 5871, 6103, 6531, 6533 (3), 6674, 6685, 6686, 7123 (a), 7201, 
7202, 7203, 7204, 7206, 7208, 7209, 7213 (a) (4),7214, 7215(a), 7232, 
7240, 7303(3),7407(b) (1) (A),7608,7609(e),9012,9042. 

TITLE 28. JUDICIARY AND JUDICIAL PROOEDURE 

Sections Amended by S. 1722: 28 U.S.C. 509, 522(2), 533, 535, 557, 
604, 1291, 1864(b) ,2901, 2902(e). 

Sections Transferred to Title 28 : 18 U.S.C. 112 (f) , 351 (g) , 1116 ( d) , 
1201 (f) 1 3152, 3153, 3154, 3155, 3156, 3161, 3162, 3163, 3164, 3165, 
3166, 3167, 3168, 3169, 3170, 3171, 3172, 3173, 3174, 3578, 4001, 4002, 
4003, 4005, 4006, 4007, 4008, 4009, 4010, 4011, 4041, 4042, 4081, 4100, 
4101, 4102, 4103, 4104, 4105, 4106, 4107, 4108, 4109, 4110, 4111, 4112, 
4113, 4114, 4115, 4121, 4122, 4123, 4124, 4125, 4126, 4127, 4128, 4351, 
5002,5003,5011. 

TITLE 29. LABOR 

Sections Amended by S. 1722: 29 U.S.C. 186, 215(a) (5), 439, 461, 
501(c),504(a),522,528,629,666(g),927(b),1111(a). 

TITLE 30. MINERAL LANDS AND MINING 

Sections Amended by S. 1722: 30 U.S.C. 689, 820, 825(c), 941, 1232 
(d),1268,1271(d),1294. 
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TITLE 31. MONEY AND FINANOE 

Sections Amended by S. 1722: 31 U.S.C. 233, 699b, 1018, 1034, 1052 
(k), 1059, 1060. 

TITLE 33. NAVIGATION AND NAVIGABLE "WATERS 

Sections Amended by S. 1722: 33 U.S.C. 1, 364, 391, 392, 393, 394, 
395,396,447,006,533,554,555,601,682,931,938, 990, 1007(a), 1232 
(b), 1319«>,), 1~44(R) (4) (A), 1368 (a) , 1515(b) (1) (B), 1517(b). 

'I'JTLE 35. PATENTS 

Section Amended by S. 1722: 35 U.S.C. 25 (b). 

TITLE 38. VETERANS BENEFITS 

Sections Amended by S. 1722: 38 U.S.C. 787, 3405, 3501 3502, 3506 
(b),5007 .. 

TITLE 39. POSTAL SERVIOE 

Sections Amended by S. 1722: 39 U.S.C. 410(b) (2), 1008(b), 3001 
(a). 

TITLE 40. PUBLIC BUILDINGS, PROPERTY, AND ""iVORKS 

Sections Amended by S. 1722: 40 U.S.a. 13m, 101, 193h, 193s, 833. 

TITLE 41. PUBLIC CONTRAOTS 

Section Amended by S. 1722: 41 U.S.C. 54. 

TITLE 42. THE PUBLIC HEAI,TH AND 'WELFARE 

Sections Amended by S. 1722: 42 U.S.C. 242a, 257 (a), 261, 262 (£) , 
263a(h), 300e~17(h), 402(u) (1) (A) and (B), 406, 408, 1314(h), 1383 
(d) (2), 1383a, 1395nn, 1396h, 1713, 1760(g), 1761(0), 1973i, 1973j, 
1973aa-l(i) , 1973aa-3, 1973bb(b) , 1973dd-3, 1974a, 1975d(d) , 1987, 
1989, 1992, 1995, 2000b-3, 2000c-6(c) , 2000e-l, 2000e-13, 2000h, 
2000h-l, 2187 (a), 2278a, 2971£, 3425, 3426, 3611 (f), 3631, 3791, 3792, 
3793,491?(a),4912,n157,6928(d),7413(c). 

TITLE 43. PUBLIO LANDS 

Sections Amended by S.1722: 43 U.S.C.I04, 362, 1350(c), 1733(a). 

TITLE 45. RAILROADS 

Sections Amended by S. 1722: 45 U.S.C. 354(a-2) (i) (B), 359(a). 

TITLE 46. SHIPPING 

Sections Amended by S. 1722: 46 U.S.C. 22, 58, 59, 62, 83i, 170, 22ge, 
231,239,321,322,323,324, 369(e), 391a(14) (B), 403, 408, 599(c1), 
643,658, 672( d), 701, 707, '711,712,838,839,1171 (b), 1228, 1276, 1356. 
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TITLE 47. TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS 

Sections Amended by S. 1722: 47 U.S.C. 21, 22, 27, 31, 33, 220, 409 
(m),505. 

TITLE 48. TERRrrORIES AND INSULAR POSSESSIONS 

Sections Amend('d hy H. 1722: 48 US.C. 1406d, 1417, 1421i, 1461, 
1613. 

TITLE 49. 'TRANSPORTATION 

Sections Amended by S. 1722: 49 US.C. 20(7), 41(1),1472,1473, 
1725, 1809, 11903 (d), 11904, 11907, 11909, 11911, 11914. 

TITLE 50. W'AR AND NA'l'IONAL DEFENSE 

Sections Amended by S. 1722: 50 US.C. 167k, 192, 210, 405 (b), 783 
(a),792(d) (3),855,856,1809. 

Sections Transferred Into Title 50: 18 US.C. 793, 794, 798. 

TITLE 50. APPENDIx 

Sections Amended by S. 1722: 50 US.C. App. 16,462, 520 (2), 643b, 
1152(a), 1191 (c) (5) (A), 1193(h), 1215 (e) (1),1884, 2156(b), 2160 
(f), 2255 (b) , 2405(b), 2406(b). 

o 




