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STAFF SUMMARY OF FINDINGS AND CONCLUSIONS 

On November 2, 1989, the Subcommittee on Judiciary and Edu
cation held a legislative hearing to consider H.R. 3470, a bill to es
tablish a Supreme Court of the District of Columbia, authorizes 
eight additional judges for the Superior Court of the District of Co
lumbia, and to revise the present hearing commissioner system in 
the Superior Court of the District of Columbia. 

BACKGROUND AND NEED FOR LEGISLATION 

Following the passage and the signing into law of the bill, H.R. 
1502, which authorizes funding for an additional 700 police officers 
for the D.C. Metropolitan Police Department, D.C. Delegate Walter 
E. Fauntroy introduced the bill H.R. 3470. The motivating force 
behind the bill was the overwhelming need to bring relief to the 
D.C. Superior Court system. According to the testimony of various 
witnesses and legal scholars, the D.C. Superior Court was in grave 
need of reorganizat;·;m as well as needing a third tier or court of 
last resort in order 1.) handle the increase in the arrest and pros
ecution of drug-related cases. At the time of the hearing, the court 
was 22 months behind in its trial schedule and was on the verge of 
falling even further behind in the face of the potential arrests to be 
made by the 700 police officers funded by H.R. 1502. 

The subcommittee ilearing on November 2, 1989, was a continu
ation of oversight and legislative hearings into questions surround
ing the need for the creation of a supreme court. 'fhe result of 
which was H.R. 4257, the D.C. Judicial Reorganization and Su
preme Court bill, which is presently awaiting Senate action. (For 
further details on H.R. 4257, refer to the summary of the legisla
tive history of the bill, H.R. 4257.) 

In addition, the bill called for the addition of eight judges to the 
D.C. Superior Court. • 

During the course of the debate, the question was raised concern
ing the need to amend the bill so as to allow for the authorization 
of the eight additional judges to be separate and apart from the au
thorization for the creation of a D.C. Supreme Court. An amend
ment to do this was offered and passed without objection. Subse
quently, on November 16, 1989, Fiscal Affairs and Health Subcom
mittee Chairman Walter Fauntroy introduced the clean bill, H.R. 
3670, a bill to authorize the appropriation of funds for an addition-
al eight D.C. Superior Court judges. . 

On November 17, 1989, D.C. Committee Chairman Ronald V. Del
lums, requested that the House discharge the Committee on the 
District of Columbia from its duties with regard to the bill H.R. 
3670. The bill passed the House by voice vote and was sent to the 
Senate. (v) 
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On November 20, 1989, the Senate passed, without amendment, 
by voice vote, the bill H.R. 3670. 

On December 13, 1989, H.R. 3670 was signed into law by the 
President, becoming Public Law 101-232. 

During the early days of the second session of the 101st Congress, 
the District of Columbia Committee completed its work on H.R. 
4257, the D.C. Supreme Court bill. 

In 1986, Chief Judge William Pryor of the District of Columbia 
Court of Appeals engaged Congressma."l Mervyn M. Dymruly, chair
man of the Subcommittee on Judiciary and Education, in consider
able discussion about the creation of a local supreme court, noting 
a considerable backlog and dela.y in the appellate calendar. At that 
time, there was a 15-month delay from the point of the filing of an 
appeal. Today there is a 22-month delay, which is about four times 
longer than recommended by American Bar Association (ABA) 
standards. Chief Judge Pryor referred to the subcommittee chair
man's attention, several different studies on the issue. 

By the beginning of our hearings in 1988, there were three differ
ent studies regarding creation of a supreme court in the District of 
Columbia. 

The first was the final report of the Subcommittee on the Work
load of the D.C. Court of Appeals Judicial Planning Committee 
dated August 1979. In that report, the subcommittee cited a 15.5-
month average delay from notice to appeal (three times longer 
than that contemplated by ABA standards) and concluded that an 
intermediate appellate court should be established in the District 
of Columbia. 

The second report was a copy of a 1986 National Center for 
States Courts (Southeastern Region) Study on Appellate Delay in 
the D.C. Court of Appeals, which concluded that "serious consider
ation should be given to the creation of an intermediate appellate 
court" and a 1987 resolution of the board of directors of the Bar 
Association of the District of Columbia, which "urges the creation 
of an intermediate appellate court for the District of Colum
bia * * *". 

The third was a September 1987 resoludon of the board of direc
tors of the Bar Association of the District of Columbia, which en
dorsed the idea of an intermediate court. 

Each concluded that there was a need for a supreme court in the 
District of Columbia in order to alleviate its backlog and improve 
the quality of justice in the District of Columbia. Staff counsel was 
assigned to further explore the matter and to develop a bill to es
tablish a three-tier court system. 

Since 1980, several States have added intermediate appellate 
courts. According to studies of those courts, the 'addition of an in
termediate court has resulted in a considerable increase in total 
appellate case dispositions. Those States include Idaho (1982), Min
nesota (1983), South Carolina (1983), and Virginia (1983). For exam
ple, in Virginia total appellate dispositions in 1980-84 averaged 
1,968 annually. Total appellate dispositions in 1986 were 2,479-a 
26 percent increase. 

It is important to note that the appellate and supreme courts 
have two distinct functions. The intermediate court generally has 
an error correcting function-correcting errors in the lower court's 
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application of law. The supreme court-as the highest State 
court-has a law stating (law development) function and a final 
error correcting function-resulting in final interpretation of the 
law. These functions are more logically performed by a court sit
ting en banc (as a whole) rather than by a subpanel of a larger 
court in the court of appeals. . 

Presently, in the D.C. Appellate Court, nine members sit most 
frequently in separate three-judge subpanels. Although authorized 
to meet en bane, it very rarely does. Thus, it is seldom that a legal 
opinion represents the full opinion of the majority of the appellate 
court. This shortcoming affects law development in the District of 
Columbia. 

The proposed legislation revises the system to address the appel
late backlog problem and the policy concern of having an appellate 
judicial system with both law stating and error correcting func
tions. 

On October 2, 1990, the committee voted 11 to 1 to report to the 
House the bill H.R. 4257 as amended. Report No. 101-806. 

On October 15, 1990, the bill H.R. 4257 was called up by the 
House under suspension of the rules where it passed by voice vote. 

H.R. 4257 is presently under consideration by the Government 
Affairs Committee of the Senate. It is the intention of the commit
tee to reintroduce B.R. 4257 in the first session of the 102d Con
gress where swift passage is expected. 



H.R. 3470-DISTRICT OF COLUMBIA JUDICIAL 
REORGANIZATION ACT OF 1989 

THURSDAY, OCTOBER 26, 1989 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON JUDICIARY AND EDUCATION, 

COMMITTEE ON THE DISTRICT OF COLUMBIA, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9:30 a.m., in room 
1310A, Longworth House Office Building, Hon. Mervyn M. Dymally 
(chairman of the subcommittee) presiding. 

Members present: Representatives Dymally, Fauntroy, and Roh
rabacher. 

Also present: Edward C. Sylvester, Jr., staff director; Johnny 
Barnes and Donald M. Temple, senior staff counsels; Donn G. 
Davis, senior legislative associate; Marvin R. Eason, staff assistant; 
Ronald C. Willis, senior staff associate; Howard Lee, minority as
sistant staff director. 

[The text of H.R. 3470 follows:] 

(1) 
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I 

10IsT CONGRESS H R 3470 1ST SESSION • • 
To establish a Supreme Court of the District at Oolumbia, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

OOTOBER 16, 1989 
Mr. FAUNTBOY (for himself, Mr. DELLUMS, and Mr. DYMALLY) introduced the 
following bill; which was referred t{) the Oommittee on the District of Oolumbia 

A BILL 
To establish a Supreme Oourt of the District of Oolumbia, and 

for other purposes. 

1 Be it enacte.d by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "District of Oolumbia Ju-

5 dicial Reorganization Act of 1989". 

6 TITLE I-SUPREME OOUR'T OF TEE DISTRIOT OF 

7 OOLUMBIA 

8 SEC. 101. ESTABLISHMENT OF SUPREME COURT OF THE DIS-

9 TRICT OF COLUMBIA. 

10 Title 11 of the District of Oolumbia Oode is amendea. by 

11 adding after chapter 5 the following new chapter 6: 
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1 "Chapter 6. SUPREME COURT OF THE DISTRICT OF 

2 COLUMBIA 

"SUBOHAPTER I. ESTABLISHMENT AND OROANlZATION 

"Sec. 
"11-601. Establishment; court of record; seal. 
"11-602. Composition. 
"11-603. Justices; service; compensation. 
"11-604. Oath of justices. 
"11-605. Hearings; quorum. 
"11-606. Absence, disability, or disqualification of judges; vacancies. 
"11-607. Assignment of justices to and from other courts of the District of Colum

bia. 
"11-608. Clerks alld secretaries for justices. 
"11-609. Reports. 

"SUBOHAPTER II. JURISDIOTION 

"11-621. Certification to the Supreme Court of the District of Columbia. 
"11-622. Review by the Supreme Court of the District of Columbia. 
"11-623. Certification of questions of law. 

"SUBOHAPTER m. MISOELLANEOUS PROVISIONS 

"11-641. Contempt powers. 
"11-642. Oaths, affirmations, and acknowledgments. 
"11-643. Rules of court. 
"11-644. Judicial conference. 

3 "SUBCHAPTER I, ESTABLISHMENT MID ORGANIZATION 

4 "§ 11-601. Establishment; court of record; seal. 

5 "(a) The Supreme Oourt of the District of Oolumbia 

6 (hereafter in this chapter referred. to as 'the court') is hereby 

7 established as a court of record in the District of Oolumbia. 

8 "(b) The court shall have a seal. 

9 "§ 11-602. Composition. 

1 0 "The court shall consist of a chief justice and 6 associ-

11 ate justices. 

12 "§ 11-603. Justices; service; compensation. 

13 "(a) The chief justice and the justices of the court shall 

14 serve in accordance with chapter 15 of this title. 

eRR 8470 ill 
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1 u(b) Justices of the court shall be compensated at 90 

2 percent of the rate prescribed by law for justices of the 

3 United States Supreme Oourt. The chief justice shall receive 

4 $3,000 per year in addition to the salary of other justices of 

5 the court. 

6 "§ 11-604. Oath of justices. 

7 "Each justice, when appointed, shall take the oath pre-

S scribed for judges of courts of the United States. 

9 "§ 11-605. Term; hearings; quorum. 

10 U(a) The court shall sit in one term each year for such 

11 period as it may determine. 

12 u(b) The court shall sit in banc to hear and determine 

13 cases and controversies, except that the court may sit in divi-

14 sion of 3 justices to hear and determine cases and controver-

15 sies certified for review under section 11-621 if the court 

16 determines that subsection (b)(2) of such section is the exclu-

17 sive basis for such certification. The court in bane for a hear-

18 ing shall consist of the justices of the court in regular active 

19 service. 

20 U(c) A majority of the justices serving shall constitute a 

21 quorum. 

22 U(d) A rehearing before the court may be ordered by a 

23 majority of the justices of the court in regular active sernce. 

24 The court in bane for a rehearing shall consist of the justices 

25 of the court in regular active sernce, except that a retired 

ORR 3470 m 
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1 justice may sit as a justice of the court in banc in the rehear-

2 ing of a case or contToversy if that justice was on the court at 

3 the initial hearing of that case or controversy. 

4 "§ 11-606. Absence, disability, or disqualification of jus-

5 tices; vacancies. 

6 "(a) When the chief justice of the court is absent or 

7 disabled, the duties of the chief justice shall devolve upon and 

8 be performed by such associate justice as the chief justice 

9 may designate in writing. In the event that the chief justice is 

10 (1) disqualified or suspended, or (2) unable or fails to make 

11 such a designation, such. duties shall devolve upon and be . . 
12 performed by the associate justices of the court according to 

13 the seniority of their original commissions. 

14 "(b) A chief justice whose term as chief justice has ex-

15 pired shall continue to serve until redesignated or until a suc-

16 cessor has been designated. When there is a vacancy in the 

17 position of chief justice the position shall be filled temporarily 

18 as provided in the second sentence of subsection (a). 

19 "§ 11-607. Assignment of justices to and from other courts 

20 of the District of Columbia. 

21 "(a) The chief justice of the .Supreme Court of the Dis-

22 trict of Columbia may designate and assign temporarily one 

23 or more judges of the District of Columbia Court of Appeals 

24 or the Superior Court of the District of Columbia to serve on 

25 the Supreme Court of the District of Columbia whenever the 

eRR 3470 ill 
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1 business of the Supreme Oourt of the District of Oolumbia so 

2 requires. Such designations or assignments shall be in con

a formity with the rules or orders of the Supreme Oourt of the 

4 District of Oolumbia. 

5 "(b) Upon presentation of a certificate of necessity by 

6 the chief judge of the District of Oolumbia Oourt of Appeals 

7 or the chief judge of the Superior Oourt of the District of 

8 Oolumbia, the chlef justice of the SupreIIie Oourt of the Dis-

9 trict of Oolumbia may designate and assign temporarily one 

10 or more justices of the Supreme Oourt of the District of 00-

11 lumbia to serve as a judge of the District of Oolumbia Oourt 

12 of Appeals or the Superior Oourt of the District of Oolumbia. 

13 "§ 11-608. Clerks and secretaries for justices. 

14 "Each justice may appoint and remove a personal secre-

15 tary. The chief justice may appoint and remove not more 

16 than three personal l!1w clerks, and each associate justice 

17 may appoint and remove not more than two personal law 

18 clerks. In addition, the chief justice may appoint and remove 

19 law clerks for the court. The law clerks appointed for the 

20 court shall serve as directed by the chief justice. 

21 "§ 11-609. Reports. 

22 "Each justice shall submit to the chief justice such re-

23 ports and data as the chief justice may request. 
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1 "SUBCHAPTER II. JURISDICTION 

2 "§ 11-621. Certification to the Supreme Court of the Dis-

3 trict of Columbia. 

4 "(a) In any case in which an appeal has been taken to or 

5 filed with the District of Oolumbia Oourt of Appeals, the Su-

6 preme Oourt of the District of Oolumbia, by order of the 

7 Supreme Oourt sua sponte, or, in its discretion, on motion of 

8 the District of Columbia Oourt of Appeals or of any party, 

9 may certify the case for review by the Supreme Oourt before 

10 it has been determined by the District of Oolumbia Court of 

11 Appeals. The effect of such certification sb' be to transfer 

12 jurisdiction over the case to the Supreme Oourt of the Dis-

13 trict of Oolumbia for all purposes. 

14 "(b) Such certification may be made only when, in its 

15 discretion; the Supreme Oo~t of the District of Oolumbia 

16 determines that-

17 "(1) the case is of such great and immediate 

18 public importance as to justify the deviation from 

19 normal appellate practice and to require prompt deci-

20 sion in the District of Oolumbia Supreme Oourt, or 

21 "(2) the case was pending in the District of Co-

22 lumbia Oourt of Appeals on the effective date of this 

23 section and, because the justices of the Supreme Oourt 

24 of the District of Oolumbia were familiar with the case 

25 while serving as judges of the District of Oolumbia 

eRR 3470 m 
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1 Court of Appeals, the sOUlld and efficient administra-

2 tion of justice dictates that the case be certified for 

3 review by the Supreme Court of the District of 

4 Columbia. 

5 "§ 11-622. Review by the Supreme Court of the District of 

6 Columbia. 

7 "(a) .Any party aggrieved by a final decision of the Dis-

8 trict of Columbia Court of Appeals may petition the Suprem6 

9 Court of the District of Columbia for an appeal. Such a peti-

10 tion may be granted and appeal be heard by the Supreme 

11 Court of the District of Columbia only upon the affirmative 

12 vote of not less than 3 of the justices that the matter involves 

13 a question that is novel or difficult, is the subject of conflict-

14 ing authorities within the jurisdiction, or is of importance in 

15 the general public interest or the administration of justice. 

16 The granting of such petitions for appeal shall be in the dis-

17 cretion of the Supreme Court of the District of Columbia. 

18 The Supreme Court of the District of Columbia shall not be 

19 required to state reasons for denial of petitions for appeal. 

20 "(b) On hearing an appeal in any case or controversy, 

21 the Supreme Court of the District of Columbia shall give 

22 judgment after an examination of the record without regard 

23 to errors or defects which do not affect the substantial rights 

24 of the parties. 

eRR 3470 m 
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1 "§ 11-623. Certification of questions of law. 

2 "(a) The Supreme Oourt of the District of Oolumbia 

3 may answer a question of law of the District of Oolumbia 

4 certified to it by the Supreme Oourt of. the United States, a 

5 Oourt of Appeals of the United States, or the highest appel-

6 late court of any State, if-

7 "(1) such question of law may be determinative of 

8 the case pending in such a court; and 

9 "(2) in the view of such court, there is no control-

10 ling precedent regarding such question of law in the 

11 decisions of the District of Oolumbia Oourt of Appeals 

12 or the Supreme Oourt of the District of Oolumbia. 

13 "(b) This section may be invoked by an order of any of 

14 the courts referred to in subsection (a) upon such court's 

15 motion or upon the motion of any party to the case. 

16 "(c) A certification order under this section shall-

17 "(1) describe the question of law to be answered; 

18 "(2) contain a statement of all facts relevant to 

19 the question certified and the nature of the controversy 

20 in which the questions arose; and 

21 "(3) upon the request of the Supreme Oourt of the 

22 District of Oolumbia contain the original or copies of 

23 the record of the case in question or of any portion of 

24 such record as the Supreme Oourt of the District of 

25 Oolumbia considers necessary to determine the ques-

26 tions of law which are the subject of the motion. 

eRR 8470 ill 
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1 "(d) Fees and costs shall be the same· as in appeals 

2 docketed before the Supreme Oourt of the District of Oolum-

3 bia and shall be equally divided between the parties unless 

4 precluded by statute or by order of the certifying court. 

5 "(e) The written opinion of the Supreme Oourt of the 

6 District of Oolumbia stating the law governing any questions 

7 certified under subsection (a) shall be sent by the clerk to the 

8 certifying court and to the parties. 

9 "(f) The Supreme Oourt of the District of Oolumbia, on 

10 its own motion, the motion of the District of Oolumbia Oourt· 

11 of Appeals, or the motion of any party to a case pending in 

12 the Supreme Oourt of the District of Columbia or the District 

13 of Columbia Court of Appeals, may ord.er certification of a 

14 question of law of another State to the highest court of such 

15 State if, in thc view of the Supreme Court of the District 

16 of Columbia-

17 "(1) such question of law may be determinative of 

18 the case pending in the Supreme Court of the District 

19 of Oolumbia or the District of Columbia Court of Ap-

20 peals; and 

21 "(2) there is no controlling precedent regarding 

22 such question of law in the decisions of the District of 

23 Columbia Oourt of Appeals or the Supreme Court of 

24 the District of Oolumbia. 
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1 "(g) The Supreme Court of the District of Columbia 

2 may prescribe the rules of procedure concerning the answer-

3 ing and certification of questions of law under this section. 

4 "SUBOHAPTER m, MISOELLANEOUS PROVISIONS 

5 "§ 11-641. Contempt powers. 

6 "In addition to the powers conferred by section 402 of 

7 title 18, United States Code, the Supreme Court of the Dis-

8 trict of Columbia, or a justice thereof, may punish for disobe-

9 dience of an order or for contempt committed in the presence 

10 of the court. 

11 "§ 11-642. Oaths, affirmations, and acknowledgments. 

12 "Each justice of the Supreme Court of the District of 

13 Columbia and each employee of the court authorized by the 

14 chief justice may administer oaths and affirmations and take 

15 acknowledgments. 

16 "§ 11-643. Rules of court. 

17 "The Supreme Court of the District of Columbia shall 

18 conduct its business in accordance with such rules and proce-

19 dures as the court shall adopt. 

20 "§ 11-644. Judicial conference. 

21 "The chief justice of the Supreme COlll't of the District 

22 of Columbia shall summon annually the justices and active 

23 judges of the District of Columbia courts to a conference at a 

24 time and place that the chief justice designates, for the pur-

25 pose of advising as to means of improving the administration 

26 of justice within the District of Columbia. The chief justice 
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1 shall preside at such conference which shall be known as the 

2 Judicial Conference of the District of Columbia. Each justice 

3 and judge summoned, unless, excused by the chief justice of 

4 the Supreme Court of the District of Columbia, shall attend 

5 throughout the conference. The Supreme Court of the Dis-

6 trict of Columbia shall provide by its rules for representation 

7 of and active participation by members of the unified District 

8 of Columbia Bar and other persons active in the legal profes-

9 sion at such conference.". 

10 SEC. 102. TRANSITION PROVISIONS. 

11 (a) ELEVATION OF JUDGES OF THE DISTRICT OF Co-

12 LUMBIA OOURT OF ,ApPEALS AS JUSTICES OF THE Su-

13 PREME COURT OF THE DISTRICT OF COLUMBIA.-

14 (1) Except as provided in paragraph (2), beginning 

15 on the effective date of this Act the chief judge of the 

16 District of Columbia Court of Appeals shall serve the 

17 remainder of the term to which he or she was appoint-

18 ed as the chief justice of the Supreme Court of the 

19 District of Columbia and the associate judges of the 

20 District of Columbia Oourt of Appeals shall serve the 

21 remainder of the respective terms to which they were 

22 appointed as associate justices of the Supreme Court of 

23 the District of Columbia. The Supreme Court of the 

24 District of Columbia shall conform to the numerical re-

25 quirements of section 11-602 of the D.C. Code 
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1 through I) .. ttrition. Vacancies in the offices of chief judge 

2 and associate judge of the District of Oolumbia Oourt 

3 of Appeals shall be filled in accordance with chapter 

4 15 of title 11 of the D.O. Oode. 

5 (2) Any judge of the District of Oolumbia Oourt of 

6 Appeals may remain a judge of that court by written 

7 notification of such decision to the chief judge of the 

8 District of Oolumbia Oourt of Appeals not less than 30 

9 days after the date of the enactment of this Act. 

10 (b) TRANSITION PERIOD FOR THE SUPREME OOtmT 

11 OF THE DISTRICT OF OOLUMBIA.-

12 (1) The chief judge of the District of Oolumbia 

13 Oourt of Appeals shall be responsible for the adminis-

14 tration of the period of transition prior to the establish-

15 ment of the Supreme Oourt of the District of Oolum-

16 bia, including the hiring of necessary staff, the prepara-

17 tion of facilities, and the purchase of necessary equip-

18 ment and supplies. 

19 (2) Not more than 180 days after the date of the 

20 enactment of this Act, the chief judge of the District of 

21 Oolumbia Oourt of Appeals shall submit to the Sub-

22 committee on Government Efficiency, Federalism, and 

23 the District of Oolumbia of the Oommittee on Govern-

24 mental Affairs of the Senate and the Oommittee on the 

25 District of Oolumbia of the House of Representatives a 
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1 transition report, consistent with this Act, regarding 

2 the establishment of the Supreme Court of the District 

3 of Columbia. 

4 (3) The provisions of this subsection shall take 

5 effect on the date of the enactment of this Act. 

6 SEC. 103. CONFORMING AND OTHER AMENDMENTS. 

7 (a) AMENDMENTS TO THE HOME RULE ACT.-

8 (1) Section 431(a) of the District of Columbia 

9 Self-Government and Governmental Reorganization 

10 Act is amended-

11 (A) in the first sentence by inserting "Su-

12 preme Court of the District of Columbia," after 

13 "vested in the"; and 

14 (B) by adding after the third sentence ,jThe 

15 Supreme Court of the District of Columbia has ju-

16 risdiction of appeals from the District of Columbia 

17 Court of Appeals.". 

18 (2) Section 431 of such Act is further amended in 

19 subsections (b), (c), and (g)-

20 (A) by inserting "chief justice or" before 

21 "chief judge" each place it appears; 

22 (B) by inserting "justice or" before "judge" 

23 each place it appears; and 

24 (C) by inserting "justices and" before 

25 "judges" each place it appears. 
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(3) Section 432 of such Act is amend13d-

(A) by inserting "justice or" before "judge" 

each place it appears; 

(B) by striking "District· of Oolumbia Oourt 

of Appeals" each place it appears and inserting 

"Supreme Oourt of the District of Oolumbia"; and 

(0) in subsection (&) by striking "law or 

which would be a felony in the District of Oolum

bia" and inserting "law or the laws of the District 

of Oolumbia". 

(4) Section 433 of such Act is amended-

(A) in the heading by inserting "JUSTICES 

AND" BEFORE "JUDGES"; 

(B) by inserting "justices and" before 

15 "judges'" each place it appears; and 

16 (0) by inserting "justice or" before "judge" 

17 each place it appears. 

18 (5) Section 434 of such Act is amended in subsec-

19 tions (b)(3) and (d)-

20 (A) by inserting "justice or" before "judge" 

21 each pla{)e it appears; and 

22 . (B) by . inserting "justices or" before 

23 "judges" each place it appears. 

24 (b) AMENDMENTS TO OHAPTER 1 of TITLE 11, D.O. 

25 OODE.-
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1 (1) Section 11-101(2), D.C. Code, is amended by 

2 redesignating subparagraphs (A) and (B) as subpara-

3 graphs (B) and (C), respectively, and by adding before 

4 subparagraph (B) (as so redesignated) the following: 

5 "(A) The Supreme Court of the District of Co-

6 lumbia.". 

7 (2) Section 11-102 of the D.C. Code is amended 

8 to read as follows: 

9 "§ 11-102. Status of Supreme Court of the District of 

10 Columbia. 

11 "The_ highest court of the District of Columbia is the 

12 Supreme Court of the District of Columbia, Final judgments 

13 and decrees of the Supreme Court of the District of Columbia 

14 and of the District of Columbia Court of Appeals where 

15 review is denied by the Supreme Court of the District of 

16 Columbia are reviewable by the Supreme Court of the United 

17 States in accordance with section 1257 of title 28, United 

18 States Code.". 

19 (3) The item relating to section 11-102 of the 

20 table of contents of chapter 1 of title 11, D.C. Code, is 

21 amended to read as follows: 

"11-102. Status of Supreme Court of the District of Columbia.". 

22 (c) AMEl'I'1)MENTS TO CHAPTER 3 OF TITLE 11, D.C. 

23 CODE.-(I) Section 11-301, D.C. Code, is amended by 

24 striking "District of Columbia Court of appeals" each place it 
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1 appears,including the heading of, such section and inserting 

2 "Supreme Oourt of the District of Oolumbia". 

3 (2) The item relating to section 11-301 of the table of 

4 contents of chapter 3 of title 11, D.O. Oode, is amended to 

5 read as follows: 

"11-301. Jurisdiction of appeals from the Supreme Court of the District of 
Columbia." . 

6 (d) AMENDMENTS TO OHAPTER 7 OF TITLE 11, D.O. 

7 OODE.-

8 (1) Ohapter 7 of title 11, D.O. Oode is amended 

9 b'y striking sections 11-723 and 11-744. 

10 (2) Section 11-703(b), D.O. Oode, is amended by 

11 striking "$500" and inserting "$2,500". 

12 (3) Section 11-707 is amended by striking "chief 

13 judge of the District of Oolumbia Oow't of appeals" 

14 both places it appears and inserting "chief justice of 

15 the Supreme Oourt of the District of Oolumbia". 

16 (4) Section 11-708, D.O. Oode, is amended by 

17 striking "not more than three law clerks for the 

18 court." and inserting "law clerks for the court and law 

19 clerks and secretaries for the semor judges.". 

20 (5) Section 11-722, D.O. Oode, is amended by 

21 striking "Oommissioner" and inserting "Mayor". 

22 (6) Section 11-743 is amended by striking "ac-

23 cording to" and all /ihat follows and inserting "in ac-

24 cordance with such rules and procedures as it may 
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1 adopt. The Joint Oommittee on Judicial Administration 

2 in the District of Oolumbia shall review, and shall have 

3 the authority to approve or disapprove, all rules and 

4 procedures so adopted.". 

5 (e) AMENDMENTS TO OHAPTER 9 OF TITLE 11, D.O. 

6 OODE.-

7 (1) Section 11-904(b), D.O. Oode, is amended by 

8 striking "$500" and inserting "$2,500". 

9 (2) Section 11-908, D.O. Oode, is amended to 

10 r~ad as follows: 

11 "(b) When the business of the Superior Oourt requires, 

12 the chief judge may certify to the chief justice of the Supreme 

13 Oourt of the District of Oolumbia the need for an additional 

14 judge or judges as provided in section 11;-607 and 11-707.". 

15 (3) Section 11-910, D.O. Oode, is amended by 

16 adding at the end the following new sentence: "In ad-

17 dition, the chief judge may appoint and remove law 

18 clerks for the court, who shall serve as directed by the 

19 chief judge.". 

20 (4) Section 11-946, D.O. Oode, is amended by 

21 striking "according to" and all that follows and insert-

22 ing "in accordance with such rules and procedures as 

23 it may adopt. The Joint Oommittee on Judicial Admin-

24 istration shall review, and shall have authority to ap~ 
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1 prove or disapprove, all rules aL.a procedures so 

2 adopted. " . 

3 (0 .A:M:ENDMENTS TO CHAPTER 15 OF TITLE 11, D.C. 

4 CODE.-

5 (1) Chapter 15 of title 11, D.C. Code, is amended by 

6 striking section 11-1501 and inserting the following: 

7 u§ 11-1500. Definitions. 

8 "For purposes of this chapter-

9 "(1) the term 'judge' means any justice of the Su-

10 preme Court of the District of Oolumbia, or any judge 

11 of the District of Columbia Court of Appeals or the 

12 Superior Oourt. 

13 "(2) the term 'chief judge' means ~he chief justice 

14 of the Supreme Court of the District of Columbia, or 

15 the chief judges of the District of Oolumbia Court of 

16 Appeals or the Superior Court, as appropriate. 

17 u§ 11-1501. Appointment and qualifications of judges. 

18 "(a) Except as provided in section 434(d)(I} of the Dis-

19 trict of Columbia Self-Government and Governmental Reor-

20 ganization Act, the President shall nominate, from the list of 

21 persons recommended by the District of Columbia Judicial 

22 Nomination Commission established under section 434 of 

23 such Act, and, by and with the advice and consl;lnt of the 

24 Senate, appoint all justICes and judges of the District of Co-

25 lumbia courts. 
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1 "(b) No person may be nominated or appointed a justice 

2 or judge of a District of Columbia court unless that person-

3 "(1) is a citizen of the United States; 

4 "(2) is an active member of the unified District of 

5 Columbia Bar and has been engaged in the active 

6 practice of law in the District for the five years hnme-

7 diately preceding nomination or for such five years has 

8 served as a judge of the United States or the District 

9 of Columbia, has been on the faculty of a law school in 

10 the District, or has heen employed as a lawyer by the 

11 United StatEls or the District of Columbia government; 

12 "(3) is a bona fide resident of the District of Co-

13 lumbia and has maintained an actual place of abode in 

14 the Districtf or at least 90 days immediately prior to 

15 nomination, and shall retain such residency as long as 

16 he or she serves as such judge, except judges appoint-

17 ed prior to December 23, 1973, who retain residency 

18 in Montgomflry and Prince Georges Counties in Mary-

19 land, .A.rlin8~on and Fairfax Counties (and any cities 

20 within the outer boundaries thereoO and the city of Al-

21 exandria in Virginia shall not be required to be resi-

22 dents of the District. to be eligible for reappointment or 

23 to serve any term to which reappointed; 
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1 "(4) is recommend to the President, for such nom-

2 ination and appointment, by the District of Columbia 

3 Judicial Nomination Commission; and 

4 "(5) has not served, within a period of two years 

5 prior to nomination, as a member of the District of Co-

6 lumbia Commission on Judicial Disabilities and Tenure 

7 or of the District of Columbia Judicial Nomination 

8 Commission.". 

9 (2) Section 11-1504(a)(1), D.C. Code, is amended 

10 by striking the period at the end of the first sentence 

11 and inserting the following: " , except that a retired 

12 judge may not serve or perform judicial duties on the 

13 Supreme Court of the District of Columbia.". 

14 (3) Section 11-1505(a), D.C. Code, is amended in 

15 the second sentence by striking "District" and all that 

16 follows and inserting "of the court of the District of 

17 Columbia on which the judge serves.". 

18 (4) Section 11-1526, D.C. Code, is amended-

19 (A) by striking "District of Columbia Court 

20 of Appeals" each place it appears and inserting 

21 "Supreme Court of the District of Columbia"; and 

22 (B) in subsection (a) by striking "law or 

23 which would be a felony in the District of Colum-

24 bia" and inserting "law or the laws of the District 

25 of Columbia". 
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1 (5) Section 11-1528, D.O. Oode, is amended in 

2 subsection (a)(2)(O) by inserting "the Supreme Oourt of 

3 the District of Oolumbia or" after "elevation to". 

4 (6) Section 11-1529, D.O. Oode, is amended by 

5 striking "District of Columbia Oourt of Appeals" and 

6 inserting "Supreme Oourt of the District of Oolumbia". 

7 (7) Section 11-1561, D.O. Oode, is amended-

8 (A) in paragraph (1) by inserting "any justice 

9 of the Supreme Oourt of the District of Oolum-

10 bia," before "any judge"; and 

11 (B) in paragraph (2) by inserting "a justice in 

12 the Supreme Oourt of the District of Oolumbia," 

13 before "a judge". 

14 (8) The table of sections for subchapter I of chap-

15 ter 15 of title 11, D.O. Oode, is amended by inserting 

16 at the beginning the following: 

"11-1500. Definitions.". 

17 (g) AMENDMENTS TO OHAPTER 17 OF TITLE 11, D.O. 

18 OODE.-

19 (1) Section 11-1701, D.O. Oode, is amended-

20 (A) by striking subsections (a) and (b) and in-

21 serting the following: 

22 H(a) The chief justice of the Supreme Oourt of the Dis-

23 trict of Oolumbia shall be responsible for the administration of 

24 the District of Oolumbia courts. In carrying out responsibil-

25 ities under this chapter, the chief justice shall consult with 
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1 the chief judge of the District of Columbia Court of Appeals 

2 and the chief judge of the Superior Court regarding matters 

3 affecting their respective courts, and shall be assisted by the 

4 Executive Officer of the District of Columbia Courts appoint-

5 ed pursuant to section' 11-1703. 

6 "(b) The responsibilities of the chief justice in the ad-

7 ministration of the courts shall include the following: 

8 "(1) General personnel policies, including those 

9 for recruitment, removal, compensation, and training. 

10 "(2) Accounts and auditing. 

11 "(3) Procurement and disbursement. 

12 "(4) Submission of the annual budget requests of 

13 the courts as the integrated budget of the District of 

14 Columbia court system. 

15 "(5) Approval of the bonds of fiduciary employees 

16 within the District of Columbia court system. 

17 "(6) Formulation and enforcement of standards for 

18 outside activities of, and receipt of compensation by, 

19 the justices and judges of the District of Columbia 

20 courts. 

21 "(7) DevEllopment and coordination of statistical 

22 and management information systems and reports sup-

23 porting the annual report of the District of Columbia 

24 court. system . 

• 
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1 "(8) Liaison between the District of Oolumbia 

2 court system and the court systems of other jurisdic-

3 tions, including the Judicial Oonference of the United 

4 States, the Judicial Conference of the District of 00-

5 lumbia Circuit, and the Federal Judicial Center. 

6 "(9) Other policies and practices of the District of 

7 Columbia court system and resolution of other matters 

8 which may be of mutual concern to the Supreme Court 

9 of the District of Columbia, the District of Columbia 

10 Court of Appeals, and the Superior Court of the Dis-

11 trict of Columbia. 

12 "(c) 'Ihere shall be a Joint Committee on Judicial Ad-

13 ministration in the Diatict of Columbia (hereinafter in this 

14 chapter referred to as the 'Joint Committee') consisting of (1) 

15 the chief justice of the Supreme Court of the District of Co-

16 lumbia, who shall serve as chairperson, and two associate 

17 Justices, (2) the chief judge of the District of Columbia Court 

18 of Appeals, and (3) the chief judge of the Superior Court of 

19 the District of C9Iumbia."j and 

20 (B) by redesignating subsections (c) and (d) 

21 

22 

23 

24 

as subsections (d) and (e), and inserting in (d) 

before "with" the following: "to assist the chief 

justice of the Supreme Court of the District of 

Columbia, and"j and inserting in (e) before "Joint 
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1 Committee" the words "chief justice of the 'Su-

2 preme Court of the District of Columbia". 

3 (2) Section 11-1702 is amended-

4 (A) in the heading by inserting "the chief 

5 justice and the" after "of"; 

6 (B) by redesignating subsections (a) and (b) 

7 as subsections (b) and (c), respectively; 

8 (C) by adding before subsection (b) the fol-

9 lowing new subsection (a): 

10 "(a) The chief justice of the Supreme Court of the Dis-

H triet of Columbia, in addition to the authority conferred by 

12 chapter 6 of this title, shall have the final responsibility for 

13 the internal administration of regular administrative matters 

14 of that court-

15 "(1) including all administrative matters other 

16 than those within the responsibility enumerated in sec-

17 tion.11-1701(b), and 

18 "(2) including the implementation in that court of 

19 the matters enumerated in section 11-1701(b)."; and 

20 (D) in subsections (b) and (c) (as redesignated 

21 by subparagraph (B) above) by striking "Joint 

22 Committee" and inserting "chief justice of the Su-

23 preme Court of the District of Columbia". 

24 (3) Section 11-1703, D.C. Code, is amended-
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1 (A) in the second sentence of subsection (a) 

2 by striking "be responsible" and all that follows 

3 through "Joint Committee and" and inserting 

4 "assist the chief justice of the Supreme Court of 

5 the District of Columbia in the administration of 

6 the District of Columbia court system subject to 

7 the supervision of the chief justice"; 

8 (B) in the third sentence of subsection (a). by 

9 striking "Joint Committee" and inserting "chief 

10 justice of the Supreme Court of the District of 

11 Columbia"; and in the fourth sentence strike 

12 "Joint Committee" and insert Ilchief justice of the 

13 Supreme Court of the District of Columbia". 

14 (C) in the first sentence of subsection (b) by 

15 striking "Joint Committee on Judicial Administra-

16 tion" and all that follows through IICOurtS" and 

17 inserting "chief justice of the Supreme Court of 

18 the District of Columbia in consultation with the 

19 chief judge of the District of Columbia Court of 

20 Appeals and the chief judge of the Superior 

21 Court"; 

22 (D) in the second sentence of subsection (b) 

23 by striking "Joint Committee" and inserting 

24 "chief justice"; and 
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1 (E) in subsection (d) by striking "the same 

2 compensation" and all that follows through "as" 

3 and inserting "a level of compens&tion, including 

4 retirement benefits, not to exceed the level of 

5 compensation provided for". 

6 (F) This subsection is amended by inserting 

7 "or she" wherever there is a reference to "he". 

8 (4) Section 11-1721, D.O. Oode, is amended to 

9 read as follows: . 

10 "(a) The Supreme Oourt of the District of Oolumbia 

11 shall have a clerk appointed by the chief justice of that court 

12 who shall, under the direction of the chief justice, be respon-

13 sible for the administration of that court and serve as the 

14 clerk of the District of Oolumbia Oourt of Appeals. 

15 "(b) The Superior Oourt of the District of Oolumbia 

16 shall have a clerk appointed by the chief judge of that court 

17 who shall, under the direction of the chief judge, be responsi-

18 ble for the administration of that court. 

19 "(c) Each such clerk appointed under this section shall 

20 receive a level of compensation, including retirement benefits, 

21 determined by the chief justice of the Supreme Oourt of the 

22 District of Oolumbia, except that such level may not exceed 

. 23 the level of compensation provided for the Executive Offi-

24 cer.". 

25 (5) Section 11-1722, D.O. Oode, is 8J11ended~ 
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1 (A) in the first sentence of subsection (a) by 

2 striking "who shall have charge" and inserting 

3 "who shall be appointed by the chief judge of the 

4 Superior Court and who shall have charge"; and 

5 (B) by lltriking "Executive Officer" each 

6 place it appears and inserting "chief judge". 

7 (6) Section 11-1724, D.C. Code, is amended by 

8 striking "who shall" and inserting "who shall be ap-

9 pointed and supervised by the chief judge of the Supe-

10 rior Court and who shall". 

11 (7) Section 11-1725, D.C. Code, is amended-

12 (A) in subsection (a) by striking "both" and 

13 inserting "all"; 

14 (B) in subsection (b) in the matter preceding 

15 paragraph (1) by striking "The Executive Officer" 

16 and all that follows through "judges)" and insert-

17 ing "Except as otherwise provided in this title, 

18 the ~xecutive Officer shall appoint, and may 

19 remove, other nonjudicial personnel for the 

20 courts"; and 

21 . (C) in subsection (b)(2) by inserting "chief 

22 justice or the" before "chief judge". 

23 (8) Section 11-1726, D,C. Code, is amended to 

24 read as follows: 
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1 "In the case of nonjudicial employees of the District of 

2 Oolumbia courts whose compensation is not otherwise fixed 

3 by this title, the chief justice of the Supreme Oourt of the 

4 District of Oolumbia shall fix the rates of compensation of 

5 such employees without regard to chapter 51 and subchapter 

6 ill of chapter 53 of title 5, United States Oode. In fixing the 

7 rates of nonjudicial employees under this section, the chief 

8 justice shall be guided by the rates of compensation fixed for 

9 other employees in the executive and judicial branches of the 

10 Federal and District of Oolumbia Governments occupying the 

11 same or similar positions or occupying positions of similar 

12 responsibility, duty, and difficulty. The rate of compensation 

13 fixed for any employee under this section may not in any 

14 instance exceed the level of compensation, including retire~ 

15 ment benefits, provided for the Executive Officer.". 

16 (h) AMEND:M:ENTS TO OHAPTER 25 OF TITLE 11, D.O. 

17 OODE.-

18 (1) Section 11-2501, D.O. Oode, is amended-

19 (A) by striking "District of Oolumbia Oourt 

20 of Appeals" each place it appears and inserting 

21 "Supreme Oourt of the District of Oolumbia"; and 

22 (B) by amending subsection (c) to read as 

23 follows: 

24 "(c) Members of the bar of the District of Oolumbia 

25 Oourt of Appeals in good standing on the effective date of the 
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1 Supreme Court of the District of Columbia Establishment 

2 Act shall be automatically enrolled as members of the bar of 

3 the Supreme Court of the District of Columbia, and shall be 

4 subject to its disciplinary jurisdiction.". 

5 (2) Section 11-2502, D.C. Code, is amended by 

6 striking "District of Columbia Court of Appeals" and 

7 inserting "Supreme Court of the District of Columbia". 

8 (3) Section 11-2503, D.C. Code, is amended by 

9 striking "District of Columbia Court of Appeals" and 

10 inserting "Supreme Court of the District of Columbia". 

11 (4) Section 11-2504, D.C. Code, is amended by 

12 striking "District of Columbia Court of Appeals" and 

13 inserting "other courts of the District of Columbia". 

14 (i) AMENDMENTS TO CHAPTER 3 OF TITLE 13, D.C. 

15 CODE.-Section 13-302, D.C. Code, is amended by insert-

16 ing "the Supreme Court of the District of Columbia," siter 

17 "process of". 

18 G) AMENDMENTS TO CHAPTER 3 OF TITLE 17, D.O. 

19 CODE.-

20 (1) The chapter heading for chapter 3 of title 17, 

21 D.C. Code, is amended to read as follows: "SUPREME 

22 COURT OF THE DISTRICT OF COLUMBIA .AND DIS-

23 TRICT OF COLUMBIA COURT OF .APPE.ALS.". 

24 (2) Section 17-302, D~C. Code, is amended by 

25 striking "District of Columbia Court of Appeals" each 
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1 place it appears and inserting HSupreme Court of the 

2 District of Columbia". 

3 (3) Section 17-305, D.C. Code, is amended by 

4 adding at the end the following new subsection: 

5 "(c) The Supreme Court of the District of Columbia 

6 shall apply the same standards regarding the scope of review 

7 and the reversal of judgment as the District of Columbia 

8 Oourt of Appeals applies under subsections (a) and (b).". 

9 (4) Section 17-306, D.C. Code, is amended by in-

10 serting "Supreme Court of the District of Columbia or 

11 the" before "District". 

12 (k) AMENDMENTS TO TITLE 28, UNITED STATES 

13 CODE.-Section 1257 of title 28, United States Code, is 

14 amended by striking "District of Columbia Court of Appeals" 

15 and inserting "Supreme Court of the District of Columbia". 

16 SEC. 104. AUTHORIZATION OF APPROPRIATIONS. 

17 (a) IN GENERAL.-In addition to any other sums au-

18 thorized to be appropriated to the District of Columbia, there 

19 are authorized to be appropriated to the District of Columbia 

20 for costs incurred by the District of Columbia in implement-

21 ing the amendments made by sections 101 and 103 and in 

22 carrying out the provisions of section 102 the following 

23 amounts: 

24 

25 

(1) $1;200,000, for fiscal year 1991. 

(2) $5,000,000, for fiscal year 1992. 
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1 (3) $4,000,000, for fiscal year 1993. 

2 (4) $3,000,000, for fiscal year 1994. 

3 (5) $2,000,000, for fiscal year 1995. 

4 (6) $1,000,000, for fisoal year 1996. 

5 (b) AVAILABILITY OF FuNDs.-Funds appropriated 

6 pursuant to the authorization referred to in subseotion (a) 

7 shall remain available to the Distriot of Columbia until 

8 expended. 

9 SEC. 105. EFFECTIVE DATE. 

10 Except as otherwise provided, the provisions of this title 

11 shall take effeot one year after the date of enactment of this 

12 Aot. 

13 

14 

TITLE II-JUDGES OF THE DISTRICT OF 

COLUMBIA COURTS 

15 SEC. 201. TENURE OF JUDGES. 

16 Section 11-1502, D.C. Code, is amended by striking 

17 "the date of enactment" and all that follows and inserting the 

18 following: "the date of enactment of the Distriot of Columbia 

19 Judioial Reorganization Aot of 1989 shall serve for a term of 

20 ten years, and upon oompletion of suoh term, such judge shall 

21 continue to serve until a suooessor is appointed and 

22 qualifies.". 

23 SEC. 202. DESIGNATION OF cmEF JUDGE. 

24 Seotion 11-1503(a), D.C. Code, is amended to read as 

25 follows: 
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1 "(a)(I) Except as provided in paragraph (2), the chief 

2 judge of a District of Columbia court shall be designated by 

3 the District of Columbia Judicial Nomination Commission 

4 from among the judges of the court in regular active service. 

5 A chief judge shall serve for a term of four years or until a 

6 successor is designated, and shall be eligible for redesigna-

7 tion. A. judge may relinquish the position of chief judge, after 

8 giving notice to the District of Columbia Judicial Nomination 

9 Commission. 

10 "(2) Notwithstanding the first sentence of paragraph (1), 

11 the first chief justice of the Supreme Court of the District of 

12 Columbia shall be appointed in accordance with the provi-

13 sions of section 102(a) of the District of Columbia Judicial 

14 Reorganization Act of 1989.". 

15 SEC. 203. COMPOSITION OF SUPERIOR COURT OF THE DIS-

16 TRICT OF COLUMBIA. 

17 Section 11-903, D.C. Code, is amended. by striking 

18 "shall consist of" and all that f.ollows and inserting the fo1-

19 lowing: "of the District of Co1Ulmbia shall consist of a chief 

20 judge and 58 associate judges.". 

21 SEC. 204. EFFECTIVE DATE. 

22 Except as otherwise provided, the provisions of this title 

23 shall take effect on the date of the enactment of this Act. 
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1 TITLE III-JUDIOIAL MAGISTRATES 

2 SEC. 301. JUDICIAL MAGISTRATES. 

3 (a) IN GENERAL.-

4 (1) REPLACEMENT OF HEARING COMMISSION-

5 ERs.-Section 11-1732, D.O. Oode, is amended to 

6 read as follows: 

7 "11-1732. Judicial Magistrates. 

8 U(a) ESTABLISHMENT.-There are established not 

9 fewer than 22 judicial magistrates for 1990 and not fewer 

10 than 27 judicial magistrates for 1991, who shall serve in the 

11 Superior Oourt and perform the duties enumerated in subsec-

12 tion (f) cf this section and such other functions incidental to 

13 such duties as are consistent with the rules of the Superior 

14 Oourt and the Oonstitution and laws of the United States and 

15 the Dis.trict of Oolumbia. 

16 "(b) APPOINTMENT AND TERMS OF SERVICE.-

17 , "(1) IN GENERAL.-A judicial magistrate shall be 

18 appointed for a term of 4 years and IJlay be reappoint-

19 ed for terms of 4 years. 

20 "(2) JUDICIAL MAGISTRATE SELECTION COMMIS-

~1 SION.-Judicial magistrates shall be appointed by the 

22 Judicial Magistrate Selection Commission from among 

23 bldividuals recommended by the District of Oolumbia 

24 Judicial Nomination .Oommission. The Judicial Magis-

25 trate Selection Oommission shall consist of (1) the 
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1 Chief Judge of the District of Columbia Superior 

2 Court; (2) the Mayor of the District of Columbia; and 

3 (3) the -Chairman of the Council of the District of 

4 Columbia. 

5 "(c) QUALIFICATIONS.-No individual shall be appoint-

6 ed as a judicial magistrate unless that individual-

7 "(1) is a citizen of the United States; 

8 "(2) is an active member of the unified District of 

9 Columbia Bar and has been engaged in the active 

10 practice of law in the District for the five years imme-

11 diately preceding the appointment or for such five 

12 years has been on the faculty of a law school in the 

13 District, or has been employed as a lawyer by the 

14 United States or District government; and 

15 "(3) is a bona fide resident of the District of Co-

16 lumbia and has maintained an actual place of abode in 

17 'the District for at least ninety days immediately prior 

18 to appointment, and retains such residency during serv-

19 ice as it judicial magistrate. 

20 "(d) SERVICE OF JUDICIAL MAGISTRATES.-

21 "(1) Judicial Magistrates shall be appointed for 

22 terms of four years and may be reappointed for terms 

23 of four years. 

24 "(2) Upon the expiration of a judicial magistrate's 

25 term, a judicial magistrate may continue to perform the 
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1 duties of office until a successor is appointed, or for 90 

2 days after the date of the expiration of the judicial 

3 magistrate's term, whichever is earlier. 

4 . "(3) No individual may serve as a judicial magis-

5 trate after having attained the age of seventy-four. 

6 "(4) Judicial magistrates may not engage in the 

7 practice of law, or in any other business, occupation, or 

8 employment inconsistent with the expeditious, proper, 

9 and impartial performance of their d~ties as judicial 

10 magistrates. 

11 "(5) Judicial magistrates shall abide by the same 

12 standards of conduct that apply to judges of the Dis-

13 trict of Oolumbia courts, and shall be subject to the ju-

14 risdiction of the Disability and 'renure Oommission. 

15 "(e) OOMPENSATION.-Judicial magistrates shall be 

16 compensated at a rate established by the chief justice of the 

17 Supreme Oourt of the District of Oolumbia not to exceed the 

18 level of compensation received by the Executive Officer. 

19 "(f) DUTIES OF JUDICIAL MAGISTRATES.-A judicial 

20 magistrate, when specifically designated by the chief judge of. 

21 the Superior Oourt and subject to the rules of the Superior 

22 Oourt and the right of review under subsection (f), may make 

23 findings and enter final orders or judgments as provided by 

24 law, which judgment shall constitute a final order of the Su-

. 25 perior Oourt, in proceedings in the Civil, Oriminal, and 
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1 Family Divisions of the Superior Court, including the follow-

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1"/ 

18 

19 

20 

ing: 

"(1) landlord and tenant; 

"(2) small claims; 

"(3) civil nonjury proceedings when the amount in 

controversy does not exceed $50,000; 

"(4) civil jury trials when the amount in contro

versy does not exceed $10,000; 

"(5) criminal misdeameanors; 

"(6) traffic offenses; 

"(7) criminal pre-trial proceedings which do not 

involve questions of law under the Constitution of the 

United States; 

"(8) civil pre-trial discovery proceedings; 

"(9) uncontested probate proceedings; and 

"(10) matters previously under the jurisdiction of 

the Hearing Commissioners.". 

(2) CLERICAL AMENDMENT.-The item relating 

to section 11-1732 of the table of contents of chapter 

17 of title 11, D.C. Code, is amended to read as fol-

21 lows: 

"11-1732. Judicial magistrates.". 

22 (b) REMOVAL FOR DISABILITY BY COMMISSION ON 

23 JUDICIAL DISABILITIES AND TENURE.-Section 11-

24 1500(1) of title 11, D.C. Code, (as added by section 103(f)(1» 
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1 is amended by striking "any justice" .and inserting "any judi-

2 cial magistrate, justice.". 

3 (c) CONFORMING AMENDMENTs.-(l) Section 431(g) of 

4 the District of Columbia Self-Government and Governn,ental 

5 Reorganization Act (as amended by section 103(a)(2)(B» is 

6 further amended by striking "justice or" and inserting "judi-

7 cial magistrate, justice, or". 

8' (2) Section 432 of Juch Act (as amended by section 

9 103(a)(3)(A» is further amended by striking "justice or" each 

10 place it appears and inserting "judicial magistrate, justice, 

11 or". 

12 (3) Section 434 of such Act (as amended by section 

13 103(a)(5») is further amended by adding at the end the follow-

14 ing new subsection: 

15 "(e)(l) In the event of a vacancy in any position of a 

16 judicial magistrate of the District· of Columbia under section 

17. 11-1732 of the DistI:ict of Columbia Code, the Commission 

18 shall, not later than 60 days following the occurrence of such 

19 vacancy, submit to the Judicial Magistrate Selection Com-

20 mission a list of 3 persoils for possible nomination and ap-

21 pointInent for each vacancy. If more than one vacancy exists 

22 at one given time, the Commission must submit lists in which 

23 no person is named more than once and the Judicial Magis-

24 trate Selection Commission may select more than one nomi-. 

25 nee from one list. Whene,ver a vacancy will occur by reason 
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1 of the expiration of such a magistrate's term of office, the 

2 Commission's list of nominees shall be submitted to the Judi-

3 cial Magistrate Selection Commis,sion not less than 60 days 

4 prior to the occurrence of such vacancy. 

5 "(2) In the event any person recommended by the Com-

6 mission under paragraph (1) requests that his recommenda-

7 tion be withdrawn, dies, or in any other way becomes dis-

8 qualified to seTTie as a judicial magistrate, the Commission 

9 shall promptly recommend to the Judicial Magistrate Selec-

10 tion Commission one person to replace the person originally 

11 recommended. 

12 "(3) In no instance shall the Commission recommend 

13 any person who does not, upon the time of appointment to 

14 service as a judicial magistrate, meet the qualifications speci-

15 fied in section 11-1732(c) of the District of Columbia Cod~. 

16 "(4) Upon submission to the Judicial Magistrate Selec-

17 tion Commission, the name of any individual recommended 

18 under this subsection shall be made public by the Judicial 

19 Nomination Commission.". 

20 (d) TRANSITION PROVISION.-Any individual serving 

21 as a hearing commissioner under section 11-1732 of the Dis-

22 trict of Columbia Code as of the date of the enactment of this 

23 Act shall serve the remainder of such individual's term as a 

24 judicial magistrate. 
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1 TITLE IV -JUDIOIAL NOMINATION OOMMISSION 

2 AND OOMMISSION ON JUDICIAL DISABIL-

3 ITIES AND TENURE 

4 SEC. 401. DISTRICT OF COLUMBIA COMMISSION ON JUDICIAL 

5 DISABILITIES AND TENURE. 

6 Subsection (a) of section 11-1522, D.C. Code is amend-

7 ed to read as follows: 

8 "(a) The Commission shall consist of nine members ap-

9 pointed as follows: 

10 "(1) The President of the United States shall ap-

11 point one member of the Oommission. 

12 "(2) Two members shall be appointed by the 

13 Board of Governors of the unified District of Columbia 

14 Bar-

15 "(A) both of whom shall ha'\Te been members 

16 of the unified District of Columbia Bar and have 

17 been actively engaged in the practice of law in 

18 the District of Columbia for at least five of the 

19 ten years before such appointment; and 

20 "(B) at least one of whom shall be a resident 

21 of the DistIict of Oolumbia. 

22 "(3) The Mayor of the District of Columbia shall 

23 appoint two members of the commission, one of whom 

24 shall not be a lawyer. 
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1 "(4) The Council of the District of Columbia shall 

2 appoint one member of the cOIllIJ'Al!lBion who shall not 

3 be a laWyer. 

4 "(5) The Chief Judge of the Uruted States Dis-

5 trict Court for the District of Oolumbia shall appoint 

6 one member of the Commission. The member appoint-

7 ed by the Chiaf Judge shall be an active or retired 

8 Federal judge serving in the District of Columbia. 

9 "(6) The Delegate to the House of Representa-

10 tives from the District of Columbia shall appoint one 

11 member of the Commission. 

12 "(7) The Chairman of the Council of the Dis-

13 trict of Columbia shall appoint one member of the 

14 Commission.". 

15 SEC. 402. DISTRICT OF COLUMBIA JUDICIDAL NOMINATION 

16 COMMISSION. 

17 Section 434 of the District of Columbia Self-Govern-

18 ment and Governmental Reorganization Act (as amended by 

19 sections 103(a)(5) and 301(c)(1)(B» is ruther amended-

20 (1) in subsection (a) in the second sentence by 

21 striking "seven" and inserting "nine;" and 

22 (2) in subsection (b)(4) by inserting after para-

23 graph (E) the following new paragTaphs: 
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1 "(F) One member shall be appointed by the Dele-

2 gate to the House of Representatives from the District 

3 of Columbia. 

4 "(G) One member shall be appointed by the 

5 Chairman of the Council of the Distict of Columbia.". 

6 SEC. 403. EFFECTIVE DATE. 

7 The provisions of this title shall take effect on the date 

8 of the enactment of this Act. 

9 TITLE V -OITIZENS ADVISORY COMMITTEE ON 

10 THE JUDICIAL SYSTEM OF THE DISTRICT OF 

11 COLUMBIA. 

12 SEC. 501. CITIZENS ADVISORY COMMITTEE ON THE JUDICIAL 

13 SYSTEM OF THE DISTRICT OF COLUMBIA. 

14 (a) EST.ABLISHMENT.-There shall be a Citizens Advi-

15 sory Committee on the Judicial System of the District of 

16 Columbia which shall advise the Congress, the Mayor, and 

17 the Council of the District of Columbia concerning the fair-

18 ness and efficiency of the courts and judicial system of the 

19 District of Columbia. 

20 (b) MEMBERsHIP.-The Advisory Committee shall con-

21 sist of 15 members appointed as follows: 

22 (1) 3 members appointed by the Chief Justice of 

23 the District of Columbia from among the judges of the 

24 District of Oolumbia courts. 
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1 (2) 1 member appointed by the Mayor of the Dis-

2 trict of Oolumbia. 

3 (3) 1 member appointed by the Delegate to the 

4 House of Representatives from the District of Oolum-

5 bia. 

6 (4) 1 member appointed by the President of the 

7 District of Oolumbia Bar. 

S (5) 1 member appointed by the Ohairman of the 

9 Oouncil of the District of Oolumbia. 

10 (6) Eight members, one of whom shall be appoint-

11 'ed by each member of the Oouncil of the District of 00-

12 lumbia representing a ward of the District of 

13 Oolumbia. 

14 (c) OHAmPERsoN.-The Advisory Oommittee shall 

15 elect a chairperson, who may not be a judge. 

16 (d) MEETINGs.-The first meeting of the Advisory 

17 Oommittee shall be determined by the Delegate to the House 

18 of Representatives from the District of Oolumbia. The Advi-

19 sory Oommittee shall meet at such times as may be deter-

20 mined by a majority of the members and at the call of the 

21 chairperson. 

22 (e) REPoRTs.-~The Advisory Oommittee shall submit 

23 an annual mport to appropriate committees of the Oongress, 

24 the Mayor, the Joint Oommittee on Judicial Administration . 
25 in the District of Oolumbia, and the Oouncil of the District of 
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1 Columbia concerning the administration of the courts of the 

2 District of Columbia and the operation of the system of jus-

3 tice of the District of Columbisi. The Advisory Committee 

4 may submit such other interim reports as are considered nec-

5 essary and appropriate. 

o 
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Mr. DYMALLY. Good morning. The Subcommittee on Judiciary 
and Education is called to order. The subcommittee does hereby 
convene our first in a series of hearings on H.R. 3470, a bill to ad
dress judicial reform ill the District of Columbia courts. 

H.R. 3470 evolves, in part, from several studies regarding an in
termediate court for the District of Columbia and a subsequent 
review of the superior and appellate courts by Congressman Walter 
Fauntroy's Judicial Mission Team. 

I would add that it was former Chief Judge William Pryor of the 
District of Columbia Court of Appeals who initially raised the issue 
of an intermediate court of appeals. 

Shortly thereafter, in September 1987, the Bar Association of the 
District of Columbia adopted a resolution which urged the creation 
of an intermediate appellate court to alleviate appellate backlog 
and improve the administration of justice in the District of Colum
bia. 

During the last Congress, in April 1988, this subcommittee held 2 
days of hearings on H.R. 4366, a bill to establish a District of Co
lumbia Supreme Court, and received testimony from numerous wit
nesses about the tremendous backlog in the court of appeals. After 
these hearings, Congressman Fauntroy organized the mission team 
of distinguished attorneys to review these hearings and other legal 
and administrative issues relative to the court system. 

H.R. 3470 is representative of the constructive criticisms and sug
gestions which we received in the last Congress and the recommen
dations of the judicial mission team. 

H.R. 3470 will establish a seven-member supreme court in the 
District of Columbia, authorize eight new judges, upgrade hearing 
commissioners to magistrates, modify the membership of the Judi
cial Nomination and Tenure Commissions, and create a citizens ad
visory committee for the District of Columbia court system. 

It is significant that in 1970 this Congress passed the District of 
Columbia Court Reform and Criminal Procedure Act which created 
the local trial and appellate courts. In 1989, nearly 20 years later, 
it seems most appropriate with the twin urgency of trial and appel
late backlog, that the committee takes this opportunity to consider 
steps to improve the administration of justice in the District of Co
lumbia. H.R. 3470 seems to be a major step in this direction. 

This bill is a very serious, significant and well thought out piece 
of legislation. It, however, may not be perfect, but can be perfected 
through these hearings. While comprehensive, H.R. 3470 is not 
complicated or legislatively burdensome. 

We are looking forward to the testimony today. As a result, we 
have scheduled hearings on today and November 2, 1989 with 
hopes that we can move this legislation forward very quickly. I 
hope to add a final morning of hearings on the bill for markup on 
November 15. My statement states the 14th, but we've changed 
that to the 15th. 

Today's witnesses include the District of Columbia Corporation 
Counsel, the Hon. Herbert Reid; Councilmember Ms. Wilhelmina 
Rolark; Chi.ef Judge Fred Ugast of the District of Columbia Superi
or Court; and Chief Judge Judith Rogers of the District of Colum
bia Court of Appeals. 
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We look forward to the remarks of the witnesses and we thank 
them very much for taking time from their busy schedules to be 
with us. . 

Before we begin with our witnesses, we call upon the distin
guished member from the District of Columbia, who is not here but 
who may very well have a statement later on. He'll be here short
ly. 

The first witness is Mr. Reid. 
[The prepared opening statement of Mr. Dymally follows:] 
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OPENING STATEl1ENT 

IF 

THE HONORABlE I'IERVYN H. DYPIAU Y 
CHAIR11AN1 SUBCot1I1ITIEE ON JUDICIARY AND EDUCATION 

C!X1MITIEE ON THE DISTRICT IF CIX.UHBIA 
HEARING ON H.R. 3470 

THURSDAY1 OCTOBER 261 1989 

GOOD MORNING: 

THIS HEARING IS NOW CALLED TO ORDER. 

THE SUBCO~~ITTEE ON JUDICIARY AND EDUCATION IS HEREBY CONVENING 
OUR FIRST IN A SERIES OF HEARINGS ON H.R. 34701 A BILL TO ADDRESS 

JUDICIAL REFORM IN THE DISTRICT OF COLUMBIA COURTS. 

H.R. 3470 EVOLVES, IN PART, FROM SEVERAL STUDIES REGARDING AN 

INTERMEDIATE COURT FOR THE DISTRICT OF COLUMBIA AND A SUBSEQUENT 

REVIEW OF THE SUPERIOR AND APPELLATE COURTS BY CONGRESSMAN WALTER 

FAUNTROY'S JUDICIAL MISSION TEAM. 

I WOULD ADD THAT IT WAS FORMER CHIEF JUDGE WILLIAM PRYOR OF THE 

DISTRICT OF COLUMBIA COURT OF APPEALS WHO INITIALLY RAISED THE 

ISSUE OF AN INTERMEDIATE COURT OF APPEALS. 

SHORTLY THEREAFTER, IN SEPTEMBER 1987, THE BAR ASSOCIATION OF THE 

DISTRICT OF COLUMBIA ADOPTED A RESOLUTION WHICH "URGED" THE CREATION 

OF AN INTERMEDIATE APPELLATE COURT TO ALLEVIATE APPELLATE BACKLOG 
AND IMPROVE THE ADMINISTRATION OF JUSTICE IN THE DISTRICT OF 
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COLUMBIA. 

DURING THE LAST CONGRESS, IN APRIL 1988, THIS SUBCOMMITTEE HELD 

TWO (2) DAYS OF HEARINGS ON H.R. 4366, A BILL TO ESTABLISH A DISTRICT 

OF COLUMBIA SUPREME COURL AND RECEIVED TESTIMONY FRO~I NUMEROUS 

WITNESSES ABOUT THE TREMENDOUS BACKLOG I N THE COURT OF APPEALS. 

AFTER THESE HEARINGS, CONGRESSMAN FAUNTROY ORGANIZED A MISSION 

TEAM OF DISTINGUISHED ATTORNEYS TO REVIEW THESE HEARINGS AND OTHER 

LEGAL AND ADMINISTRATIVE ISSUES RELATIVE TO THE COURT SYSTEM. 

H.R. 3470 IS REPRESENTATIVE OF THE CONSTRUCTIVE CRITICISMS AND 

SUGGESTIONS WHICH WE RECEIVED IN THE LAST CONGRESS AND THE 

RECOMMENDATIONS OF THE JUDICIAL MISSION TEAM. 

H.R. 3470 WOULD ESTABLISH A SEVEN (7) MEMBER SUPREME COURT IN THE 

DISTRICT OF COLUMBIA, AUTHORIZE EIGHT (8) NEW JUDGES, UPGRADE HEARING 

COMMISSIONERS TO MAGISTRATES, MODIFY THE I1EMBERSHIP OF THE JUDICIAL 

NOMINATION AND TENURE COMMISSIONS, AND CREATE A CITIZENS ADVISORY 

COMMITTEE FOR THE DISTRICT OF COLUMBIA COURT SYSTEM. 

IT IS SIGNIFICANT THAT IN 1970 THIS CONGRESS PASSED THE DISTRICT 

OF COLUMBIA COURT REFORM AND CRIMINAL PROCEDURE ACL WHICH CREATED 

THE LOCAL TRIAL AND APPELLATE COURTS. IN 1989, NEARLY TWENTY (20) 

YEARS LATER, IT SEEMS MOST APPROPRIATE WITH THE TWJN URGENCY OF 

TRIAL AND APPELLATE BACKLOG, THAT THE COMMITTEE TAKES THIS 

OPPORTUNITY TO CONSIDER STEPS TO IMPROVE THE ADMINISTRATION OF 

JUSTICE IN THE DISTRICT OF COLUMBIA. H.R. 3470 SEEMS TO BE A ~~JOR 
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STEP IN THIS DIRECTION. 

TflIS BILL IS A VERY SERIOUS, SIGNIFICANT AND WELL THOUGHT OUT PIECE 
OF LEGISLATION. IT, HOWEVER, MAY NOT BE PERFECT, BUT CAN BE 
PERFECTED THROUGH THESE HEARINGS. AND WHILE COMPREHENSIVE, H.R. 
3470 IS NOT COMPLICATED OR LEGISLATIVELY BURDENSOME. 

AS A RESULT, I HAVE SCHEDULED HEARINGS ON TODAY AND NOVEMBER 2, 
1989, WITH HOPES THAT WE CAN MOVE THIS LEGISLATION FORWARD VERY 
QUICKLY. I HOPE TO HOLD A FINAL MORNING OF HEARINGS ON THE BILL 
ON NOVEMBER 14, 1989. 

TODAY'S WITNESSES INCLUDE THE DISTRICT OF COLUMBIA CORPORATION 
COUNSEL HERBERT REID, COUNCILMEMBER WILHELMINA ROLARK, CHIEF JUDGE 
FRED UGAST OF THE DISTRICT OF COLUMBIA SUPERIOR COURT, AND CHIEF 
JUDGE JUDITH ROGERS OF THE DISTRICT OF COLUMBIA COURT OF APPEALS. 

WE LOOK FORWARD TO YOUR REMARKS, AND THANK YOU VERY MUCH FOR TAKING 
TIME OUT OF YOUR BUSY SCHEDULES TO BE WITH US TODAY. 
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TESTIMONY OF HERBERT REID, ESQ., CORPORATION COUNSEL 
FOR THE DISTRICT OF COLUMBIA 

Mr. REID. Mr. Chairman, I am pleased to be here today on behalf 
of Mayor Marion Barry to present testimony concerning H.R. 3470, 
a bill that would reorganize the District of Columbia court system 
and establish a supreme court in the District of Columbia. 

I am Herbert O. Reid, acting corporation counsel, and with me is 
Claude Bailey from my office. 

As acting chief legal officer of the District of Columbia, I'm 
always concerned about the administration of justice in this juris
diction and any matter that involves the operations of our local 
courts. This bill is a laudable effort to address the continuing back
log of cases that confronts our local court system. I am also pleased 
to support other provisions of the bill which would also make the 
local court system more accountable to District residents, those 
people whom the local court system was designed to serve. 

This is not the first time that this committee has considered es
tablishing a supreme court for the District of Columbia. Last year, 
the committee considered H.R. 4366 which would have established 
a supreme court for the District of Columbia. My immediate prede
cessor, Frederick D. Cooke, testified at a hearing on H.R. 4366. Mr. 
Cooke, in his testimony, expressed the view that the bill to create a 
new supreme court may have been premature. He thought that the 
committee should give careful consideration to previous studies of 
the court of appeals that have been conducted prior to deciding 
whether a supreme court should be established. 

I'm here today to give my unequivocal support to H.R. 3470 and 
its purpose. 

H.R. 3470 would create a supreme court for the District of Co
lumbia by elevating the judges who currently sit on the District of 
Columbia Court of Appeals to the new supreme court. These elevat
ed judges would, in turn, be replaced by a new set of judges who 
will comprise the District of Columbia Court of Appeals, which will 
function as an intermediate appellate court. 

The new supreme court would have discretionary jurisdiction to 
hear appeals from the District of Columbia Court of Appeals. Cases 
will be heard by the supreme court only when at least three jus
tices vote affirmatively that the case involves a question that is 
novel or difficult, is the subject of conflicting authorities within the 
jurisdiction, or is important to the general public interest or the 
administration of justice. 

I agree with and support their approach to the supreme court's 
jurisdiction. Conferring discretionary jurisdiction on the court will 
allow the supreme court to concentrate on its law-stating func
tions rather than its error-correcting function, which will be han
dled primarily by the intermediate court. Clarifying the state of 
the law of the District of Columbia should be the primary function 
of the proposed supreme court. This law-stating function is par
ticularly important to the District of Columbia government since it 
is a party in much of the litigation that occurs in our local courts. 

Another important provision of this bill would allow the supreme 
court to certify a case for review prior to a decision of the court of 
appeals where the case was pending before the court of appeals on 
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the effective date of this act and the justices of the supreme court 
are familiar with this case while serving as judges of the court of 
appeals. Older cour'.. of appeals cases still pending at the time this 
act becomes effective can be heard by the supreme court. This pro
cedure would contribute significantly to the elimination of the 
backlog of the older cases. 

I'm also encouraged by those provisions of the bill which would 
create a system of judicial magistrates. These proposed magistrates 
would have the authority to make findings and enter f'mal orders 
or judgments in certain types of matters including landlord and 
tenant, small claim, criminal misdemeanors, traffic offenses and 
civil pretrial procedures. 

Creation of this magistrate system would make a major contribu
tion toward the elimination of the backlog of cases in the superior 
court. By allowing magistrates to hear certain limited minor mat
ters, superior court judges should be free to concentrate their at
tention to the more serious cases on the court's docket. It is par
ticularly crucial that superior court judges be available at this 
juncture when the District is experiencing an increase in drug-re
lated crimes and arrest rate. Every superior court judge should be 
available to dispose of the increasing number of serious criminal 
matters coming before the superior court. 

In sum, Mr. Chairman and members of the subcommittee, I sup
port this legislative action that will allocate additional resources to 
our local court system. Our local court system, like the office of 
corporation counsel, is confronted with an increasing work load 
and decreasing resources. I think we are deeply indebted to the 
judges and their supporting personnel for the tremendous job they 
have done with the limited resources they have. 

Creation of a supreme court and a magistrate system at the trial 
level would do much to eliminate much of the case backlog in our 
judicial system. Moreover, revising our current appellate court 
system from a one-tier system to a two-tier system would further 
assure that the quality of appellate justice is determined by the 
merits of each case and not the court's workload. Our appellate 
courts will have more time to give us well-reasoned decisions that 
are reflected in carefully considered and thoughtfully articulated 
opinions. 

On behalf of Mayor Marion Barry and the District of Columbia, I 
would like to thank the subcommittee for allowing me to express 
the District government's view on this matter. 

I am more than happy to answer any questions that you may 
care to put to me. 

Mr. DYMALLY. Thank you, Mr. Reid. 
[The prepared statement of Mr. Reid follows:] 
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HR. CHAIRMAN, AND MEMBERS OF THE SUBCOMMITTEE, I AM PLEASED 

TO BE HERE TODAY ON BEHAi.F OF m.YOR MARION mlRRY, JR., TO PRESENT 

TESTIMONY CONCERNING H.R. 3470, A BILL THAT WOULD REORGANIZE THE 

DISTRIcr OF COLUMBIA I S COURT SYSTEM AND ESTABLISH A SUPREME COURT 

OF THE DISTRIC'.r OF COLUMBIA. 

AS THE CHIEF LEGAL OFFICER OF THE DISTRICT OF COLUMBIA, I AM 

ALWAYS CONCERNED ABOUT THE ADMINISTRATION OF JUSTICE IN THIS 

JURISDICTION AND ANY HATTER THAT INVOLVES THE OPERATIONS OUR 

LOCAL COURTS. THIS BILL IS A LAUDABLE EFFORT 'ro ADDRESS THE 

CONTINUING BACKLOG OF CASES THAT CONFRONTS OUR LOCAL COURT 

SYSTEM. I AM ALSO PLEASED TO SUPPORT OTHER PROVISIONS OF THE 

BILL WHICH WOULD ALSO MAKE THE LOCAL COURT SYSTEM HORE 

ACCOUNTABLE TO DISTRICT RESIDENTS, THOSE PEOPLE WHOH THE LOCAL 

COURT SYSTEM WAS DESIGNED TO SERVE. 

THIS IS NOT THE FIRST TIME THAT THIS COMMITTEE HAS 

CONSIDERED ESTABLISHING A SUPREME COURT FOR THE DISTRICT OF 

COLUMBIA. LAST YEAR, THE COMMITTEE CONSIDERED H.R. 4366 WHICH 



54 

- 2 -

WQULD HAVE ALSO ESTABLISHED A SUPREME COURT FOR THE DISTRICT OF 

COLUMBIA. MY IHMEDIAT'.t: PRECEDESSOR FREDERICK D. COOKE, JR., 

TESTIFIED AT A HEARING ON H.R. 4,366. MR. COOKE, IN HIS 

TESTIMONY, EXPRESSED THE VIEW THAT THE BILL TO CREATE A NEW 

SUPREME COURT MAY HAVE BEEN PREMATURE. HE THOUGHT THAT THE 

COMMITTEE SHOULD GIVE CAREFUL CONSIDEEL~TION TO PREVIOUS STUDIES 

ON, THE COURT OF APPEALS THAT HAVE BEEN CONDUCTED PRIOR TO 

DECIDING WHETHER A JPREHE COURT SHOULD BE ESTABLISHED. 

I AM HERE TODAY TO GIVE MY UNEQUIVOCAL SUPPORT TO H.R. 3470 

AND ITS PURPOSE. 

H.R. 3470 WOULD CREATE A SUPREME COURT FOR ~'HE DISTRICT OF 

COLUMBIA BY ELEVATING THE JUDGES WHO c:tIRRENTLY SIT ON THE 

DISTRICT OF COLtJ:MBIA COURT OF APPEALS TO THE NEW SUPREME COURT. 

THESE ELEVATED JUDGES WOULD IN TURN BE REPLACED BY A NEW SET OF 

JUDGES WHO WILL COMPRISE THE DISTRICT OF COLUMBIA COURT OF 

APPEALS, WHICH WILL FUNCTION AS AN INTERMEDIATE APPELLATE COURT. 
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THE NEW SUPREME COURT WOULD HAVE DISCRETIONARY JURISDICTION . 
TO HEAR APPEALS FROM THE DISTRICT OF COLUMBIA COURT OF APPEALS. 

CASES WILL BE BEARD BY THE SUPREME COURT ONLY WHEN AT LEAST 

THREE .JUSTICES VOTE AFFIRMATIVELY THAT THE CASE INVOLVES A 

QUESTION THAT IS NOVEL OR DIFFICULT, IS THE SUBJECT OF 

CONFLICTING AUTHORITIES WITHIN THE JURISDICTION, OR IS IMPORTANT 

TO THE GENERAL PUBLIC IN'L'EREST OR THE ADMINISTRATION OF JUSTICE. 

I AGREE WITH AND SUPPORT THIS APPROl\CH TO THE SUPREME 

COURT I S JURISDICTION. CONFERRING DISCRll,TIONARY JURISDICTION ON 

THE COURT WILL ALLOW THE SUPREME COURT !1'0 CONCENTRATE ON ITS LAW-

STATING FUNCTION RATHER ITS ERROR-CORRE:CTION FUNCTION, WHICH WILL 

BE HANDLED PRIMARILY BY '1'HE INTERMEDIA'l'E COURT. CLARIFYIN·G THE 

STATE OF THE LAW OF DISTRICT OF COLUMBIA SHOULD BE THE PRIMARY 

FUNCTION OF THE PROPOSED sUPR1l~ COURT • THIS LAW-STATING 

FUNCTION IS PARTICULARLY IMPORTAN'T TO THE DISTRICT OF COLUMBIA 

GOVERNMENT SINCE IT IS A PARTY IN MUCH OF THE LITIGATION THAT 

OCCURS IN OUR LOCAL COURTS. 
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ANOTHER IMPORTANT PROVISION OF THIS BILL WOULD ALLOW THE 

SUPREME COURT TO CERTIFY A CASE FOR REVIEW PRIOR TO A DECISION OF 

THE COURT OF APPEALS WHERE THAT CASE WAS PENDING BEFORE THE COURT 

OF APPEALS ON THE EFFECTIVE DATE OF THIS ACT AND THE JUSTICES OF 

THE SUPREME COURT ARE FAMILIAR WITH THIS CASE WHILE SERVING AS 

JUDGES OF THE COURT OF APPEALS. OLDER COTJRT OF APPEALS CASES 

STILL PENDING AT THE TIME THIS ACT BECOMES EFFECTIVE CAN BE HEARD 

BY THE SUPREME COURT. THIS PROCEDURE WOULD CONTRIBUTE 

SIGNIFICANTLY TO THE ELIMINATION OF THE BACKLOG OF OLDER CASES. 

I AM ALSO ENCOURAGED BY THOSE PROVISIONS OF THE BILL WHICH 

WOULD CREATE A SYSTEM. OF JUDICIAL MAGISTRATES. THESE PROPOSED 

MAGISTRATES WOULD HAVE THE AUTHORITY TO MAKE FINDINGS AND ENTER 

FINAL ORDERS OR JUDGMENTS IN CERTAIN 'l'YPES OF MATTERS INCLUDING 

LANDLORD AND TENANT, SMALL CLAms, ClUHINAL MISDEMEANORS, 

TRAFFIC OFFENSES, AND CIVIL PRE-TRIAL PROCEEDINGS. 

CREATION OF THIS MAGIS'l'RA~ SYSTEM SHOULD MAKE A MAJOR 

CONTRIBUTION TOWARDS ELIMINATING THE BACKLOG OF CASES IN THE 
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SUPEROR COURT. BY ALLOWING MAGISTRATES TO HEAR CERTAIN LIMITED 

MINOR HATTERS, SUPERIOR COURT JUDGES SHOULD BE F'REE TO 

CONCENTRATE THEIR ATTENTION TO THE MORE SERIOUS CASES ON THE 

COURT I S DOCKET. IT IS PARTICULARLY CRUCIAL THAT SUPERIOR COURT 

J"UDGES BE AVAILABLE AT THIS JUNCTURE WHEN THE DISTRICT IS 

EXPERIENCING AN INCREASED DRUG - RELATED CRIME AND ARREST RATE. 

EVERY SUPERIOR COURT JUDGE SHOULD BE AVAILABLE TO DISPOSE OF THE 

INCREASING NUMBER OF SERIOUS CRIMINAL MATTERS COMING BEFORE THE 

SUPERIOR COURT. 

IN SUM, MR. CHAIRMAN AND MEMBER OF THE SUBCOMMITTEE, I 

SUPPORT THIS LEGISLATIVE ACTION THAT WILL ALLOCATE ADDITIONAL 

RESOURCES TO OUR LOCAL COURT SYSTEM. OUR LOCAL COURT SYSTEM, 

LIKE THE OFFICE OF CORPORATION COUNSEL, IS CONFRONTED WITH AN 

INCREASING WORKLOAD AND DECREASING RESOURCES. I THINK WE ARE 

DEEPLY INDEBTED TO THE JUDGES AND THEIR SUPPORTING PERSONNEL FOR 

THE TREMENDOUS JOB THEY HAVE DONE WITH THE LIMITED RESOURCES 

THEY HAVE. 

36-144 - 91 - 3 
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CREATION OF A SUPREME COURT AND A MAGISTRATE SYSTEM AT THE 

TRIAL LEVEL WOULD 00 MUCH TO ELIMINATE MUCH OF THE CASE BACKLOG 

IN OUR JUDICIAL SYSTEM. MOREOVER, REVISING OUR CURRENT 

APPELLATE COURT SYSTEM FROM A ONE-TIER SYSTEM TO A TWO-TIER 

SYSTEM WOULD FURTHER ASSURE THAT THE QUALITY OF APPELLATE JUSTICE 

IS DETERM:rNED BY THE MERITS OF EACH CASE AND NOT THE COURT' S 

WORKLOAD. OUR APPELLATE COURTS WILL HAVE MORE TIME TO GIVE US 

WELL-REASONED DECISIONS THAT ARE REFLECTED IN CAREFULLY 

CONSIDERED AND THOUGHTFULLY ARTICULATED OPINIONS. 

ON BEHALF OF MAYOR MARION BARRY, JR., AND THE DISTRICT OF 

COLUMBIA GOVERNMENT, I WOULD LIKE TO THANK THE SUBCOMMITTEE FOR 

ALLOWING ME TO EXPRESS THE DISTRICT GOVERNMENT' S VIEWS ON THIS 

MATTER. 

I AM MORE THAN HAPPY TO ANSWER ANY QUESTIONS YOU MAY HAVE. 
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Mr. DYMAl..LY. We have just been joined by Mr. Rohrabacher of 
California. 

Mr. Rohrabacher, do you wish to make a statement? 
Mr. ROHRABACHER. Thank you very much, Mr. Chairman, and I'll 

be brief. 
I am pleased to be here to participate in this first of what I 

expect to be several hearings on H.R. 3470, the District of Colum
bia Judicial Reorganization Act of 1989. Faced as we are with a 
proposal to revamp the entire judicial system of the District of Co
lumbia, including creating an entirely new appellate level, I hope 
this subcommittee will be thoroughly investigating not only the 
many changes proposed by B.R. 3470, but also the many possible 
alternatives a.vailable to address the problems of the D.C. court 
system. 

While I may have to leave early today, Mr. Chairman, which I 
apologize for, to attend to another committee assignment as well as 
to an issue on the House floor that specifically affects my district, I 
look forward to working with you and look forward to working 
with this committee a.nd to benefiting from the analysis not only of 
our witnesses today but of the views of other knowledgeable wit
nesses of different points of view on important questions posed by 
H.R. 3470. 

Thank you very much. 
Mr. DYMALLY. Thank you indeed. 
Mr. Reid, in your opinion, is a new supreme court the best 

remedy to existing backlog problems we have at the appellate 
level? 

Mr. REID. I think so, Mr. Chairman. I think that it would signifi
cantly reduce the backlog and give us a better system in the Dis
trict of Columbia, on that's faster and also one that is more ad
justed. 

I think the backlog in the appellate court affects the kind of 
cases and opinions, particularly opinions which come out. Not to be 
critical of the court in any way, but I think it would improve the 
system, yes. 

Mr. DYMALLY. In your testimony you supported the concept of 
magistrates. How will upgrading of the commissioners increase the 
quality of justice in the District? 

Mr. REID. Mr. Chairman, all over the country I have been teach
ing administrative law some 40 years. There is constantly a desire 
to get more matters out of the court system and into other systems 
of resolution and adjustment. I think that this is in line with that. 
The magistrate system would help to streamline a number of rep
etitious matters. I think it would-it's in that same spirit, but it is 
still in the court system. But I think it's an attempt in the court 
system to develop a more effective remedy. 

Mr. DYMALLY. Do you see any constitutional problems with ele
vating judges from one court to another? 

Mr. REID. No, sir, I do not. 
Mr. DYMALLY. What about the problems of magistrates taking ju

risdiction over civil cases with claims less than $50,000? 
Mr. REID. I don't see any constitutional-
Mr. DYMALLY. Without consent of parties? 
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Mr. REID. Yes. I don't see any constitutional question involved, 
Mr. Chairman. As I said, this analogy to the administrative process 
more and more we move traffic or adjudication out of the court 
system into the administrative mode. More and more, procedures 
are being evolved and adopted to expedite the repetitious kind of 
cases. 

Mr. DYMALLY. Finally, to what extent is the city prepared to take 
on some of the costs for this Herculean task and are you satisfied 
with the approach which we have taken in this bill? 

Mr. REID. Yes, Your Honor-Mr. Chairman. 
Mr. DYMALLY. Thank you, Congressman, for making me a judge. 

I've been trying all my life to be somebody important and finally 
made it this morning. Thank you. 

Mr. REID. Please pardon me, but my history and background is in 
the judiciary. It's a mistake that I make on occasions, but I apolo
gize. 

Mr. DYMALLY. It's a good one. 
Mr. REID. The answer I'd say was yes to the approach which is 

taken in the bill. I think the District government has pledged to do 
its share in supporting the new system, but with the transitional 
system that had been suggested. 

Mr. DYMALLY. Finally, staff has informed me that this is your 
first appearance before this committee. Having elevated me to the 
bench, I was very light on you. I trust my colleague, Mr. Fauntroy, 
would be a little more drastic in his questions. 

We are pleased to have Mr. Fauntroy here with us today. 
Mr. REID. I'm pleased at the treatment I've received so far. 
Mr. FAUNTROY. Mr. Chairman, let me first of all thank you for 

your initiative in calling a hearing on this bill and let me ask 
unanimous consent to enter my opening remarks in the record at 
this point. 

Mr. DYMALLY. Without objection. 
Mr. FAUNTROY. Yes. I do have a number of questions which I'd 

like to tender to Mr. Reid. But if you'd want to get in regular 
order, I'd--

Mr. DYMALLY. Yes. Mr. Reid, we would like to-Mr. Rohra
bacher, and if you have any questions and you have to leave, we'd 
like to submit it to Mr. Reid with your permission, send some ques
tions to you in the mail. 

Mr. REID. Oh, I'd be happy to respond. 
Mr. DYMALLY. Fine. Let's proceed. 
Mr. FAUNTROY. I'd yield to Mr. Rohrabachp.r. 
Mr. ROHRABACHER. I've been focusing on a matter in my district 

and I'm sorry that sometimes we have to-as you know,. as Con
gressmen we have to focus on about three or four different things 
at one time and this happens to be one of those days. 

Mr. Reid, maybe you could tell me right now what kind of back
log-and I'm sorry if I missed this in the beginning of your testimo
ny-what kind of backlog we have in the court system in the Dis
trict of Columbia at this moment and how this proposal specifically 
would deal with that? 

Mr. REID. Well, I don't know the backlog figures. Both of the pre
siding judges of our courts are here and would be in a better posi
tion to tell you what they are currently. I know, and I've heard 
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that there is a backlog. This would fatten the backlog-the magis
trate system would affect it by getting more cases in a routine 
mode and being handled faster and more expeditiously. 

The two-tier court would bring relief to our present highest court 
by the intermediate court t/ddng off matters and deciding matters 
at that particular level, leaving the highest court free to take those 
jurisdictional matters that effect policy and the development of the 
law. It's my considered opinion, sir, that both procedures would 
effect the backlog and would reduce the backlog. 

Mr. ROHRABACHER. We're talking about establishing a new judi
cial level here and this would be the highest level in the District? 

Mr. REID. No, what we're talking about is an intermediate level, 
putting in an intermediate court of appeals. So, we would have our 
trial court, the superior court, the intermediate court of appeals, 
and finally the-the procedures, sir, which are employed in your 
State and most of the States in the Union. 

Mr. DYMALLY. Would the gentleman yield, please? 
Mr. ROHRABACHER. Yes. 
Mr. DYMALLY. In California we have another layer, the munici

pal court for traffic fines and petty misdemeanors. 
Mr. REID. Oh, yes. You have more trial level courts than we have 

too. 
Mr. DYMALLY. The superior court, which you have here, and the 

one you're proposing, we call it the DCA, district court of appeals. 
Then, on top of that, you'll have a supreme court--

Mr. REID. That's right. 
Mr. DYMALLY [continuing]. Which is somewhat like the Califor-

nia one. 
Mr. REID. Yes, sir. Yes, sir; and in most States. 
Mr. DYMALLY. Thank you. 
Mr. ROHRABACHER. Mr. Chairman, I appreciate this opportunity 

to get a better understanding of this piece of legislation. I guess 
that's what hearings are all about. 

Is it possible that adding another level would basically add to the 
congestion of the court by adding another level? 

Mr. REID. Well, that has not been the experience, sir, throughout 
the country where you've had intermediate courts of appeals, 

Mr. ROHRABACHER. OK. 
Mr. HEID. I see no reason why it would happen. It has reduced 

the load elsewhere and been a--
Mr. ROHRABACHER. Are there other alternatives that you can see 

that might also lessen this backlog and that might be better than
well, I won't say better, but another alternative might as well 
achieve tIllS cutting down of the backlog? 

Mr. REID. Well, I imagine enlarging the court personnel, existing 
court personnel, would reduce the load, but we have been focused 
on this proposal and I think this proposal is a very good one. Obvi
ously, there could be other arrangements you could make. 

Mr. ROHRABACHER. All right. Thank you very much, sir. 
Mr. DYMALLY. Mr. Fauntroy? . 
Mr. FAUNTROY. Thank you, Mr. Chairman. 
I have, first of all, a couple of questions, Mr. Reid, that relate to 

things we had in an earlier draft which we did not include in this 
draft. One was a provision to allow attorneys employed by the 



62 

office of the corporation counsel, like attorneys in the ji'ederal 
agencies, to be assigned a rotation in the office of the U.S. attor
ney. The goal of that practice would be to begin to prepare our 
local government lawyers for ultimate assumption of the role now 
filled by the UB. attorney's office. 

I wonder if you'd give your view on that proposal. 
Mr. REID. Of course, you know I'm only acting. But I would be 

opposed to that because from what little I've seen in the office, our 
lawyers deal with many more matters than criminal prosecutions. 
All the U.S. attorney's office does is to deal with certain criminal 
prosecution. Our lawyers are defending the District in negligence 
actions, advising agencies and what have you. I don't see that bene
ficial to put them in a rotation system. 

Now, if you need any experienced record in terms of our capacity 
and ability to prosecute, we do have a section that prosecutes and 
we prosecute a number of crimes in the District of Columbia and 
we do it very well and we are prepared to take on any additional 
responsibility that Congress might wish to give to us. 

Mr. FAUNTROY. So that you could easily move over into the 
duties of the U.S. attorneys office were that judgment that the Con
gress reached? 

Mr. REID. There would be no question whatsoever. 
Mr. FAUNTROY. Also included in an earlier draft of the bill 

was--
Mr. REID. And the two offices work together very well. Their re

lationship with Mr. Stephens has been very good and very benefi
cial both ways. 

Mr. FAUNTROY. That's very encouraging to hear. 
I was about to say also included in an earlier draft was a provi

sion to have criminal prosecutions undertaken in the name of the 
District of Columbia rather than in the name of the United States 
as is the current practice. Do you have any views on that proposal? 

Mr. REID. No, not any extreme views. It might help with the dis
tribution of the prisoners when the conviction is over, you know. 
We are having quite a problem with overcrowding of prisoners still 
at the Federal level. Everybody wants everybody apprehended, 
tried, punished and in prison somewhere else not near them. 

Mr. F AUNTROY. Some have suggested that a preferred method of 
dealing with the appellate backlog would be to create an appellate 
division within the D.C. Superior Court. What is your view on that? 

Mr. REID. That would be an approach. I should think that the in
dependent or the separate or intermediate court as proposed here 
would be more efficient. 

Mr. F AUNTROY. OK Judge Ugast will testify later that the D.C. 
Superior Court needs 15 additional judges rather than the 8provid
ed by this bill. 1'd like to know your view on use of judicial magis
trates in lieu of adding more judges beyond the eight. 

Mr. REID. Well, I would hope we could do both. What Judge 
Ugast thinks is necessary, I would support it because of his knowl
edge and efficiency in running that court. However, it appears to 
me that the magistrate system would help put some flexibility and 
speed in the system that is not there now. Speed, and I mean effi
ciency, not just merely speed. As I said, the trend has been to move 
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a number of things out of the judicial mode and into other modes 
of resolutions. I think this is in that direction. 

Mr. FAUNTROY. Do you have any thoughts or comments on the 
issue of court administration? Specifically it is preferred that a 
joint committee administer the court system as is the case now. Or, 
in your view, is it best to leave the authority with the chief judge 
of the supreme court as we propose here, which is a practice, as I 
understand, in most States. 

Mr. REID. I would support the practice as I understand it in most 
States, which is what we have. 

Mr. FAUNTROY. Well, I was indicating that the practice of most 
States is that the administration be primarily in the hands of the 
chief judge of the supreme court as over against a joint committee. 
We in this bill--

Mr. REID. Oh, I would support a joint committee. 
Mr. FAUNTROY. OK. In your testimony, I don't believe you ad

dressed the notion of a citizens advisory committee for our local 
courts. What's your view on that proposal? 

Mr. REID. Well, the input may be beneficial, but I think that 
public officials are elected to exercise their judgment and citizen 
input from time to time doesn't produce what we hope it would 
produce. 

Mr. F AUNTROY. Thank you. 
Mr. DYMALLY. One final question, Mr. Reid. Do you believe that 

the magistrates, commissioners, should continue to be under the 
supervision and control of the judges of the superior court? 

Mr. REID. Oh, yes, yes. 
Mr. DYMALLY. Finally, can you elaborate on the law-stating 

versus error-correcting function of a supreme court versus a court 
of appeals? 

Mr. REID. Yes, sir. On appeal, obviously, whether or not error 
has been committed in the application of the law is a function of 
the court and what the court does. If the court is overloaded, it 
stops at that particular point and does not engage in another im
portant function of stating what the law is and the development of 
the law in a particular area. In other words, it's one thing merely 
to rule on the matter, it's another to explain the law and to give 
guidance and leadership to the public and to the lower courts for 
the future. 

Mr. DYMALLY. Good. Thank you very much. 
Mr. REID. Thank you, sir. 
Mr. DYMALLY. We'll now go to Hon. Fred Ugast, chief judge of 

the District of Columbia Superior Court. 

TESTIMONY OF HON. FRED B. UGAST, CHIEF JUDGE, DISTRICT OF 
COLUMBIA SUPERIOR COURT 

Judge UGAST. Good morning, Chairman Dymally and members of 
the subcommittee. I'm very pleased to be here this morning and I 
thank you for the opportunity to be allowed to appear to comment 
on H.R. 3470. 

At the outset, I would like to emphasize, as I have many times 
recently and over the last 6 or 8 months, the need for additional 
tri::>l judges for the superior court. On each occasion that I've testi-
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fled before a congressional committ~e since last April, including 
the mission team of Congressman Faun,troy, I have tried to make it 
clear the situation existing in the trial court as a result of the drug 
epidemic we're suffering here in this city and that there is a need 
for eight or more judges right now. When I was talking last April, I 
was saying that, as well as additional judges for other parts of the 
court. Frankly, the situation has become more critical since my tes
timony last April before the mission team. 

Let me just say, this isn't something that happened overnight 
and that we are just seeing. Part of our present drug efforts being 
made by the various law enforcement agencies our court had been 
experiencing for a number of years the results of drug-related 
crime and drug charges. 

Just to give you an example, our drug testing program of adult 
arrestees started in 1984 and back then 51 percent of the adults ar
rested, going through our cellblock, tested positive for a drug; 73 
percent of adults tested positive last year. Now, there's a little bit 
of improvement. I got the statistics yesterday for September; 66 
percent of the adults going through the cellblock tested positive for 
drug use in September. 

The adult drug of choice has changed here in the city, as it has 
across the country, from heroin to PCP to cocaine. Fourteen per
cent tested positive for cocaine back in the summer of 1984, 66 
tested positive in 1988 for cocaine and the statistics for September 
are a little better, 63 percent tested positive for cocaine last month 
of the adults. 

On the juvenile side, which I know is a concern of this subcom
mittee as it is of the court, 33 percent of the juveniles arrested in 
1988 tested positive for a drug and the drug of choice has changed 
from marijuana to PCP to cocaine. Cocaine wasn't even found in 
juveniles tested in the earlier years. Now, 72 percent of the juve
niles tested positive are positive for cocaine. Unfortunately, the sta
tistics for September indicate 83 percent tested positive for cocaine. 

As a result, what's happened is that felony indictments have 
more than tripled, from 3,100 in 1978 to 9,700 last year and we 
project over 10,000 this year of felony indictments. About 60 per
cent of those felony indictments involve drug charges. And you all; 
of course, are familiar with the terrible, terrible violence associated 
with this and the number of homicides. 

Now, the juvenile petitions also have increased. It's not just. on 
the adult side, from 4,082 to some 5,488 and we expect about 5,600 
juvenile petitions this coming year. 

You asked about backlog, I believe. We have 3,700 felonies pend
ing at this time. We have 2,300 misdemeanors pending at this time 
and 1,200 of serious traffic-type offenses. It's important, I think, 
to understand that this is not just on the criminal side that's effect
ed. The family division is effected in the number or-neglect cases. 
The number of neglect cases have shot up of families where the 
children are either parents with drug problems, neglected children, 
nobody to take care of them, addicted babies. The family division is 
effected in that way. The civil division is effected by the number of 
cases involving asset forfeitures and that type of thing. 

So, it's across the board. It's not just on the criminal side. These 
increased have occurred with only a small increase in the number 
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of authorized police officers. As I understand it, there is legislation 
pending that would increase the number of police officers in our 
city, I believe, to 1,000. At one point it was 700, 700 to 1,000 addi
tional police officers. The addition of those officers certainly would 
make even more critical the need for resources in both the courts 
t.o meet this need. 

I have tried to make it clear on every occasion I've appeared that 
the criminal justice system must be viewed as a unified entity. It's 
not just the police. It's not just the prosecutors. It's not just the 
court. It's not just the corrections. It's not just the defense bar and 
all the other related agencies. They all have to be viewed as a uni
fied system interacting. When you do something with resources for 
one, particularly at the strategy and the law enforcement side, it 
goes down the line. 

Our corrections, as you all know, is breaking and blowing apart 
in terms of the availability and capacity, and the same thing is 
happening throughout the entire criminal justice system and the 
courts, in order to carry out their responsibility, both at the trial 
and appellate level, need to be considered and examined in terms 
of the resources. 

The Appropriations Committees of both the Senate and the 
House, as you know, have supported immediately eight additional 
trial judges for the trial court and the necessary support staff. 

So, with that, I just wanted to place again before you, as I know I 
don't need to, the tremendous need that we are facing right now 
and that it has gotten worse. 

Let me just say this. When I talked and testified before the vari
ous congressional committees in April, the numbers of my regular 
felony two calendars, I have half the court almost assigned to the 
criminal division at this time, about 24 judges plus 5 hearing com
missioners. The calendars were running around 200, a little bit 
over 200. They are up almost to an average of 300 cases of felony 
calendar and that is not manageable. We're doing the best we can, 
but I even assigned another judge to what we call the most serious 
felonies because of the number of homicides and I've added a third 
judge as of October 1, to handle the felonies. 

So, I think it's important that I-I wouldn't want to appear here 
in connection with this legislation or any other legislation without 
trying to emphasize the need now for 8 judges as well as a greater 
need, as I testified previously, for some 15 judges taking into ac
count the other parts of the court as well. 

Let me just now turn briefly to some provisions to the bill and I 
will really just comment on those that I think directly affect the 
superior court and its operation. As I've indicated, the court of ap
peals, and Chief Judge Rogers I'm sure will amplify and has testi
fied before about the needs of the court of appeals, which I support. 
Clearly the court of appeals, just as the trial court, must be looked 
at together and I defer to her and her colleagues on those matters. 

Just a comment on the term of office that's proposed. I believe 
that there's nothing to be gained by reducing the term of the 
judges to 10 years from 15. Back in 1970, in court reform, the 10-
year term for judges of the court of general sessions was changed 
to 15 years for judges of the superior court and the D.C. Court of 
Appeals. I've assumed that was done principally to strengthen the 
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independence of the judiciary. Frankly, to now reduce that term to 
10 years seems to me to be a step backward. The Tenure Commis
sion, which I think has to be considered in connection with that, 
has certainly performed ably in carrying out its responsibility to 
monitor the judges. 

As to the administrative structure for the District of Columbia 
courts, I want to state at the outset that it should be recognized 
that the District of Columbia court system has a certain unique
ness about it that makes us stand apart. We are really the only 
truly one level and unified trial court in the Nation. I travel 
around the country a good deal to various types of conferences. I 
think we're envied for the uniqueness we have and what it lets us 
do in terms of efficiency and the interrelationships of the different 
responsibilities of the different divisions of the court, family, civil, 
criminal, probate, tax. 

Unlike other States, we don't have county or district courts 
spread geographically throughout the State and there is only one 
trial court, it's located in a single set of buildings right here in Ju
diciary Square. I believe that the control required for the overall 
administration of the entire system all right here with the two 
courts, or three courts if it becomes that, has been and will contin
ue to be adequately performed by a viable joint committee on judi
cial administration, which as a group shares the decisionmaking 
process required to act for the benefit of the entire system. Not just 
trial judges, not just appellate judges, judges who have as their 
goal the administration of the entire system. 

I think the Court Reform Act of 1970 recognized this uniqueness 
of our system regardless of what has been the practice in various 
States throughout the country where the situation, I think, is just 
not comparable and that we have here thlli uniqueness where a 
five-member body, with at this time three representatives from the 
trial court and two from the court of appeals-the trial court han
dles some 200,000 fllings a year, has some 1,200 people employed by 
the court. Representation on the court of appeals was limited to 
two of the makeup at that time, but recognizing, I think, that the 
court of appeals had a special role in terms of its administrative 
status and its responsibility. 

The introduction of an intermediate court of appeals, if that is 
the decision of Congress, justifies obviously a need in the change of 
the structure of the joint committee on judicial a<iwinistration, but 
not for its being abolished. The administrative firm work, I think, 
established by this bill and I don't know whether it was thought
but what it does, as I see it, it strips the authority from the joint 
committee and would result in the chief judge of the superior court 
and the chief judge of any new intermediate court having really no 
authoritative voice .in decision on the court's personnel policies, 
budget, recruitment, accounting, dispersement of funds, space and 
things like that. 

I'm not talking about control now, I'm talking about authorita
tive voice in which those voices would have the opportunity to 
make known and not only make know, but to have some real af
firmative activity involved in those matters that affect very deeply 
the management of any of the courts. 



67 

Let me emphasize again, I don't take issue with the wisdom or 
the propriety of putting the overall administrative authority in the 
chief justice and that's recognized by the Chair of the joint commit
tee as it has been over the past 20 years. But in my view, it should 
be subject to the policies and directives of the joint committee 
which is representative of all the courts that are involved with au
thority that's comparable to that of the existing joint committee 
with respect to matters that affect all the courts, personnel, 
budget, all of those matters. 

So, r would recommend, as strongly as I can, that there continue 
to be a viable joint committee on judicial administration, that it be 
chaired by the chief justice, who would have responsibility for the 
overall operation of the court system, administrative responsibility, 
subject to the authority of the joint committee over court-wide mat
ters. Then I've suggested the composition that it remain that there 
would be two on the supreme court, the chief justice and an addi
tional justice, two representatives from the intermediate court of 
appeals, and that there remain three from the superior court. 

Again, I'm not talking about control of the joint committee or 
anything like that. That's representative, it seems to me, of the 
three courts and the many issues that would arise. 

You know, all I can say is that I've been on the court 16 years 
and I've served 3 % years on the joint committee. I believe the joint 
committee on judicial administration in our court has worked well 
and productively and effectively in the manner in which Congress 
envisioned it when it passed the Court Reform Act. 

I have a comment, not on the structure-so basically, as I say, I 
think that my position is that whatever occurs in terms of change 
in the court system, it calls for change in the structure and I urge 
a viable and strong joint committee chaired by the chief justice. 

The position of the executive officer would likewise, at least. as I 
read the bill, be changed. I think what was envisioned is a some
what independent administrator to handle matters of the two 
courts or three courts that would assist the chief judges. So, I think 
that the statute was written to ensure that the executive officer be 
responsible to each chief judge for those matters applicable to each 
court. The language seems to provide that the principal responsibil
ity of the executive officer would be to assist the chief justice, 
which is fine and I have no problem with that. The chief justice, 
just as all the chief judges and the chief justice especially needs the 
assistance of a professional of that type. But I think it needs to be 
broader than that in that the executive officer should have an 
overall responsibility to all three courts and have a responsibility 
to assist and be subject to the chief judges of the various other 
courts with respect to matters involving their courts. 

So, I guess what I'm talking about here is that language, to me, 
at least the way it's presently set up is too limited. 

The relationship for that position to be able to have that execu
tive officer work with all the courts, I think, would be too limited. I 
would suggest likewise that the selection of the executive officer, 
because of the joint responsibility to all courts, that there be the 
chief judges of the other courts, and I would think the joint com
mittee, should be involved in the selection process. 
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Finally, and I'll try to be brief, the proposal establishing a specif
ic number of judicial magistrates positions in lieu of our hearing 
commissioner system, I suggest that there really is no need for that 
specific statutory change. This committee and the full House Dis
trict Committee in 1986, after hearings, permanently established 
the hearing commissioner position which we requested and author
ized the court-the board of judges, not the chief judge, the board 
of judges, to d·atermine the number of commissioners that were re
quired to carry out the responsibility that the board of judges 
thought was appropriate and the extent of the authority that those 
judicial officers, not judges, should exercise. 

It also required the authorization for the development of a merit 
selection system for the selection of hearing commissioners. The 
judges of our court worked several months. The committee I ap
pointed, chaired by Judge Anise Wagner, developed a set of very 
stringent requirements for applicants for the position and a blue 
ribbon advisory merit selection committee was put in place by me, 
presently chaired by Mr. Fred Abramson who was Chair of the Ju
dicial Nomination Commission a few years ago. That committee is 
charged with the screening of those applicants and making recom
mendations to the court. As a matter of fact, four commissioners 
were appointed at that time-it was not for 6 months later-were 
appointed under the new system. I've attached a copy of our proc
ess, the selection process as well as other aspects of the selection 
and the appointment and the removal of commissioners. I think it 
has worked well. 

Now, I would also point out that the magistrates in the Federal 
system are selected by the trial court justice of that system in a 
similar fashion because they are not judges, they are judicial offi
cers, and they are adjuncts to the court. 

Now, let me just address also the expansion of the authority, and 
I u.nderstand this is an effort to help the court. But the hearing 
commissioners have made a very substantial contribution to the su
perior court, to the trial court, and will continue to do so. But 
rather than enact this legislation in its present form, I believe that 
whatever needed improvements that may exist in a few areas, they 
should be dealt with by specific legislation just directed to those 
issues. I expect to ask the joint committee to seek such legislation 
that might clarify some ambiguities that deal with the authority to 
act in certain proceedings without consent of the parties. 

Basically what the court has done through its rules is to follow 
in many respects the magistrate statute and consent of the parties 
is required in a number of areas. There may be a few areas that I 
would suggest the authority be expanded that we are not using 
now, such as juvenile initial hearings and uncontested probate in 
fiduciary matters. 

But the statute right now gives the court authority, broad au
thority, to delegate responsibility to the judicial officers. There 
clearly is a need to establish authority in the court, the board of 
judges or the joint committee, to provide uniform compensation, 
uniform retirement, uniform leave benefits for the commissioner 
magistrates, whatever nomenclature is used. The magistrate no
menclature proposed to conform with the nomenclature of the Fed
eral magistrate statute is not objectionable. 
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What, I guess, I'm saying is-let me just return to, in closing, my 
original statement about an immediate need for 15 judges. That 
takes into account civil and family as well as additional criminal 
judges. 

There's a critical need, as I say, for the eight trial judges as soon 
as possible. I think this bill-and as I say, I understand this bill 
recognizes the need, I think, for additional judicial resources, both 
at the trial court level and at the appellate court level, but appears 
to choose to meet that need at least in the trial court primarily by 
authorizing additional hearing commissioners or magistrates with 
expanded authority rather than providing a full complement of 
judges as is needed. We believe that what we need are judges, with 
the flexibility that judges have, to deal with serious litigation mat
ters and to carry out the concept and the philosophy of court 
reform, of a single-tier unified trial court, not a two-tiered trial 
court with judges and then nonjudges in the same court to handle 
matters that have been always handled by judges. 

So, I would hope then that this body would amend the proposed 
bill in a manner that would certainly assist all of the courts of the 
District of Columbia, bearing in mind all our needs, and help us to 
fulfIll our responsibility to the city and to the community in this 
terrible and serious effort that we're waging against drugs. Thank 
you very much. 

Mr. F/,~TNTROY. We thank you, Judge Ugast, not only for your 
testimony but also for your participation in the process by which 
this bill evolved. 

[The prepared statement and attachments of Judge Ugast follow:] 
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TESTIMONY OF' 
CHIEF JUDGE FRED B. UGAST 

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
BEFORE THE 

SUBCOMMITTEE ON JUDICIARY AND EDUCATION OF THE 
UNITED STATES HOUSE OF REPRESENTATIVES 
COMMITTEE ON THE DISTRICT OF COLilllBIA 

OCTOBER 26, 1989 

chainnan Dymally and members of the Judiciary and Education 

Subcommittee, it is my pleasure to appear before you today to 

comment on Bill HR 3470, the District of Columbia Judicial 

Reorganization Act of 1989. 

Before commenting on the Bill itself however, I must impress 

upon the members of this committee the need, today, for additional 

judges for the Superior Court of the District of Columbia. In 

testimony prov ided before Congressman Fauntroy' s Mission Team; 

Congressman Rangel's Select Committee on Narcotic Abuse and 

Control; congressman Dixon's D.C. Appropriations Subcommittee; 

Senator Adams' D.C. Appropriations Subcommittee; and, Senator 

Bidens' Judiciary committee, I have clearly indicated the desperate 

need for at least fifteen (15) judges for the Superior Court of the 

District of Columbia. 

On each occasion, I have been very caraful to make it clear 

that today there is a need for eight (8) or more judges just to 

handle the tremendous increase in the workload the Superior Court 

faces. Prior to any current drug enforcement programs, our Court 

had already been experiencing the results of drug-related crime for 
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a number of years. 

For example, our program for drug testing of arrestees, in 

operation since 1984, reveals that, while 51% of adult arrestees 

tested positive in 1984, 73% of adults tested positive in 1988. 

The adult "drug of choice" has changed over these past five years 

from Heroin and PCP to cocaine. (14% tested positive for Cocaine 

in the summer of 1984 - 66% tested Cocaine positive in 1988.) 

In our Juvenile Drug Testing Program, 33% tested positive in 

1988 and the drug of choice has changed from Marijuana and PCP to 

Cocaine. (Cocaine was not found in Juveniles tested in 1984; now, 

72% of the juveniles testing positive are positive for cocaine.) 

As a result, felony indictments have more than tripled; from 

under 3,100 in 1978 to over 9,700 in 1988 and we expect over 10,700 

felony indictments in 1989. Juvenile petitions have increased from 

4,000 in 1982 to 5,400 in 1988 and 5,600 are projected for 1989. 

More importantly, the crimes committed by those juveniles have 

increased tragically in their severity. 

Analysis of the filings of the past several years reveals that 

there has been a decided shift in the severity of cases brought 

before the Court. In 1985, 67% of the c~iminal cases formally 

charged were misdemeanors; felony cases now represent over 50% of 

the criminal filings. This phenomenal change can be attributed to 

2 
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the influx of drugs and drug activity. It also vividly reflects, 

in 1987 and 1988, the impact of the District's "OperCltion Clean 

Sweep." 

These increases have occurred with only a small increase in 

the number of authorized police officers. However, most recent 

reports indicate that over 1, 000 additional officers will be 

appointed raising the D.C. Metropolitan Police complement to' 5,100. 

An earlier projection of 700 additional poli.ce led us to attempt 

to calculate the significant nUI,lber of additional arrests, 

including large numbers of users, which should be anticipated as 

a consequence. comparison of the number of police officers to the 

. number of Clrrests, over a period of years, shows that, on average, 

we can expect a little over seven court cases per officer per year. 

We estimated, therefore, that 700 additional officers would 

annually produce 4.900 additional arrest cases. In turn, this 

WOUld, annually, result in an additional 1,600 misdemeanor filings 

and, after preliminary hearing and grand jury action, 2,000 more 

felony indi~tments per year. It is our belief that added emphasis 

on user arrests will substantially increase the number of 

misdemeanor arrests even further. 

The combination of the already steady annual increase in the 

number and severity of juvenile filings, and the anticipated 

increase in arrests as a result of the addition of 700 police 

officers, leads us to expect approximately 900 additional juvenile 

3 
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petitions each year. 

The addition of 700 to 1,000 police officers to the District 

of Columbia Metropolitan Police Department exacerbates the existing 

need for at least eight (8) trial judges and leads us to believe 

that a minimum of fifteen (15) additional trial judges will be 

required to handle the workload occasioned by the authorized and 

funded law enforcement increase. 

senator Adams and Congressman Dixon have seen fit to provide 

FY 1990 appropriated funds to support eight (8) additional trial 

judges for the Superior court of the District of Columbia and the 

necessary support staff. Although that money remains available 

until spent, our need is now. Any delay in the provision of those 

eight (8) judges exacerbates an existing problem and burdens the 

entire operation of the Superior Court. In short, the District of 

Columbia needs those eight (8) judges now and cannot wait for the 

legislative process to grind through another year or more of 

deliberation followed by six to nine months to recruit, nominate, 

appoint, and confirm them. 

with respect to the provisions of Bill 3470, at this time I 

wish to confine my comments to those matters which directly affect 

the Superior Court and its operation. Discussion among the judges 

of our court has revealed a disparity of personal views with 

respect to the need for and desirability of an intermediate court 

4 
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of appeals in the District of Columbia. However, the consensus 

among our judges is that the judges of the Court of Appeals and 

Chief Judge Rogers possess far more experience. to comment 

knowledgeably on this matter. Consequently, I would defer to them. 

As to the term of office fOL· superior Court jUdges, I must say 

that I do not believe there is anything to be gained by reducing 

the term from 15 to 10 years. You will recall that the 1~70 Court 

Reform Act changed what was then a ten-year term for judges of the 

D.C. Court of General Sessions to a term of 15 years for judges of 

the Superior Court and the Court of Appeals. I have always assumed 

that was done with a view toward strengthening the independence of 

the judiciary. To now reduce the term to ten years seems to me to 

be a step backwards. As long as the Commission on Judicial 

Disabilities and Tenure continues, as it has, to monitor 

effectively the performance of judges during their term, the 

existing 1S-year term presents 110 area of concern. 

As to the administrative authority for the District of 

Columbia Courts, I must state for the record that the District of 

Columbia Court system is unique. We are the only truly one-level 

trial court in the nation and we are admired for this uniqueness 

and the quality of product a·nd efficiency of operation that 

results. Furthermore, unlike the various states which have county 

and district courts spread geographically throughout their 

jurisdiction, there is only one trial court in the District of 

5 
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Columbia and it is lo'cated in a single set of buildings in 

Judiciary Square. The control required for the overall operation 

of this Court System is wel.l and adequately performed by a viable 

Joint committee on Judicial Administration which, as a gr(lUp, 

shares the decision-making process required to act fOr the benefit 

of the entire system. The 1970 Court Reform Act recognized this 

uniqueness by providing the Joint Committee as a five-member body, 

three of whom represented the trial court that handles 200,000 

filings each year and employs, at the present time, 1,200 persons. 

Representation for the District of Columbia Court of Appeals on the 

Joint Committee was limited to two persons in recognition of its 

authoritative status, tempered by the fact that there are fewer 

than 85 persons, including judges, law clerks, and secretaries, 

employed by the District of Columbia Court of Appeals. The 

inclusion of an intermediate court of appeals justifies the need 

for a change in the structure of the Joint Committee on Judicial 

Administration, but not for its demise. The administrative 

framework established by Bill 3470, by stripping authority from the 

Joint committee, would result in the Chief Judge of the Superior 

Court and the Chief Judge of the Court of Appeals having no 

authoritative voice in decisions on the court's: 

1. personnel policies, including recruitment, removal, 

compensation and training of employees: 

2. accounting and auditing: 

3. disbursement of funds: 

4. procurement of facilities and supplies for the court: and 

6 



76 

5. submission of the court's budget requests. 

Moreover, under the clause in the Bill that accords to the 

Chief Justice exclusive responsibility with respect to "other 

policies and practices of the District of Columbia court system in 

resolution of other matters which may be of mutual concern to the 

Supreme Court of the District of Columbia, the District of Columbia 

Court of Appeals, and the superior Court of the District of 

Columbia", the Chief Justice is provided sole authority over 

virtually any matter relating to the management and administration 

of the other two courts. 

Let me emphasize that I do not take issue with the wisdom or 

propriety of vesting overall administrative author.ity in the Chief 

Justice, however, it should be subject to the policies and 

directives of a Joint Committee with authority comparable to that 

of the existing Joint committee. I would strongly recommend, 

therefore, that there continue to be a viable Joint Committee on 

Judicial Administration; that it be chaired by the Chief Justice 

of the District of Columbia who would have responsibility for the 

overall operation of the court system subj ect, however, to the 

authority of the Joint Committee over court-wide matters; that 

there be one additional associate justice of the supreme Court 

member; that the Chief Judge and one Associate Judge of the 

District of Columbia Court of Appeals be members of that Joint 

Committee; and that the Superior Court continue to have the Chief 

7 
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Judge of the superior court and two associate judges of that Court 

provide its representation. I firmly believe that a committee of 

seven (7) judges, all of whom are selected for their administrative 

ability, represent the best possible approach for the continued 

successful cooperative and participatory management of this court 

system. From the vantage point of the 16 years I have served on 

the superior court and, more recently, the 3-1/2 years I have 

worked on our Joint comlnittee on JUdicial Administration, I am 

unaware of any evidence that the administrative system currently 

in place has not operated as productively and effectively as was 

envisioned by the Congress when it passed the Court Reform Act. 

To the contrary, it is my impression that the Joint Committee and 

the Executive Officer of our courts have worked together 

productively and cooperatively to assure that the entire court 

system has operated as fairly and efficiently as possible. 

since the Joint committee would include representation from 

the Superior court, it would seem more appropriate for the Supreme 

Court,. rather than the Joint Committee, to have responsibility for 

approval of sUbstantive Superior Court rules. I would suggest, 

however, that procedural rules should be the responsibility of the 

Superior Court's Board of Judges. 

The position of Executive Officer of the District of Columbia 

Courts was created by the Court Reform Act to provide a somewhat 

independent administrator to handle the logistics of our Court 

8 
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System and to relieve the Chief Judges of the two Courts of many 

administrative matters. The existing statute provides for an 

experienced professional to handle those matters which are not 

normally the responsibility of a lawyer or a judge. Just as 

importantly, the statute was written to ensure that the Executive 

Officer would be responsible to each Chief Judge for those matters . 

applicable to each court. The language in H.R. 3470 provides for 

an Executive Officer to assist the Chief Justice in the 

administration of the Courts. The relationship necessary for a 

person in that position to be effective is severely limited when 

the supervision of the Chief Judge of each court, for matters 

applicable to that Court, is removed. Further, unless the 

selection of the individual for that important position remains the 

joint responsibility of the Chief Judges of each of the three 

Courts, the mutual trust necessary for effective management is 

lost. 

Finally as to the proposal establishing a specific number of 

judicial magistrate positions, in lieu of the present hearing 

commissioner system, I suggest that there is no need for such a 

statutory change. This subcommittee and the full House District 

of Columbia Committe;), in 1986, permanently established the Hearing 

commissioner pos:U:ion and authorized the court to determine the 

number of commissioners required and the extent of their authority. 

Also required by the authorization was the development of a merit 

system for the selection of hearing commissioners. The judges of 

9 
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the Superior court of the District of Columbia developed a set of 

stringent requirements for applicants for the position and a blue

ribbon advisory committee, chaired presently by attorney Fred 

Abramson, was charged with the duty of screening those applicants 

and making recommendations to the court. A copy of the procedure 

developed is attached and I would suggest that it provides a much

to-be admired process for the selection of hearing commissioners. 

I would also point out that magistrates in the federal system are 

selected by the trial court judges of that system in a similar 

fashion. 

As to the expansion of their authority, let me state at the 

outset that the Hearing commissioners have made a sUbstantial 

contribution to our court and will continue to do so. However, 

rather than enact the proposed new legislation for magistrates, I 

believe that needed improvements in a few specific areas in the 

existing statute should be dealt with by specific legislation 

addressed to those issues. To this end, in the near future, I 

expect to ask the Joint committee on Judicial Administration to 

seek legislation that would clarify some ambiguities in the current 

law relating to the authority of the commissioners to act in 

certain proceedings without consent of the parties, and if 

necessary, to expand their authority in certain limited areas, as 

for example, juvenile initial hearings and uncontested probate and 

fiduciary matters. There is also clearly a need to establish 

authority to provide uniform compensation, retirement and leave 

10 
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benefits for the commissioners/magistrates. 

In closing, I return to my opening comment that the trial 

court has an immediate need for fifteen (15) judges and a 

critically urgent need for eight (8) of those. It appears that 

this Bill recognizes the need for additional judicial resources, 

for both the trial court and the appellate court but chooses to 

meet that need in the trial court, primarily, by authorizing 

additional commissioners with expanded authority, rather than 

providing a full complement of judges as is needed. I would hope 

that this body would amend HR 3470 in a manner which would make it 

possible for the District of Columbia Courts to fulfill their 

resp~nsibility to the citizens of the District of Columbia and to 

participate effectively in the District's ~ar against drugs. 

# # # 

11 
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Append ix 2 

STANDARDS AND PROCEDURES FOR THE SELECTION 
AND TENURE O~ HEARING CQHaISSIONERS 

Qualificiations of Hearing Commissioners 

Section 1-1. Minimum Qualifications 

(a) No person shall be appointed a hearing commissioner 
unless he or she -

(1) is a member in good standing of the unified 
District of Columbia Bar; 

(2) for five years immed iately pr'eced ing appointmen t, 
has been engaged in the active practice of law in 
the District of Columbia, or on the faculty of a 
law school in the District of Columbia or 
employed as a lawyer by the United States 
government or the District of Columbia 
government, or any combination of the foregoing; 

(3) has been a bona fide resident of the District of 
Columbia and has maintained an actual place of 
abode therein for at least ninety days 
immediately preceding apPointment and retains 
such residency during service in t~e position, 
except that hearing commissioners appointed 
before the effective date of the District of 
Columbia Judicial Efficiency and Improvement Act 
of 1986 shall not be subject to the residency 
requirement herein; 

(4) is able by la\~ to complete a full term; 

(5) is competen t to per [Orlol the du ti es of '.:he office 
and of good mo~al charncter; 

(6) has not served on the /Idvisory Herit Selection 
Panel wiLhin one year next preceding the filing 
of an ~pplication [or appointment; and 

(7) has ",,,de formal. application to LJ..-: Court [01: the 
position. 
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Section 1-2. Additional Qualifications 

Consistent with applicable law, the Board of Judges may 
establish additional qualifications standards. 

Chapter 2. Public Notice of Vacancy 

Section 2-1. Publication and Posting of Notice 

(a) Public notice of vacancies to be filled shall be 
published in the Daily Washington Law Reporter and 
one newspaper of general circulation in the District 
of Columbia. 

(b) Copies of the public notice shall be filed and posted 
in the Office of the Executive Officer of the 
District of Columbia Courts. 

(c) The Chief Judge of the Superior Court shall notify 
the Chairperson of the Advisory Herit Selection Panel 
in writing of any vacancies to be filled. 

Sec tion 2-2. Contents of Public Notice 

(a) The public notice shall contain the follo~,ing: 

(1) the number of vacancies to be filled; 

(2) the authorized salary; 

(3) the duties of the position; 

(4) the pertinent qualifications standards; 

(5) the procedures for submit~in9 applications, 
including the name and address of the person to 
whom applications should be submitted; 

(6) the closiny date for submission of appliciltions; 
and, 

(7) a statement that applications are to be submitted 
personally by the potential nominee with il 
si.:ittclIlcnl:. jnc1icatiny th(~ person's willingness to 
serve i( selected. 

-2-
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Chapter 3. Advisory Merit Selection Panel 

Section 3-1. Establishment and Purposes of Panel 

An Advisory Herit Selection Panel shall be established to 
assist the Chief Judge and Board of Judges in the 
appointment of commissioners by identifying a~d 
recommending persons whose character, experience, 
competence and commitment best qualify them to fill the 
positions. 

Section 3-2. Composition of Panel and Term of Se,rvice of its 
14embers 

(a) The Panel shall be composed of seven members 
appointed by the Chief Judge of the Superior Court, 
who shall designate one of the members to serve as 
Chairperson during such member's term. 

(b) The Panel shall consist of four lawyers and three 
non-lawyers. Each membe~ shall be a bona fide 
resident of the District of Columbia and shall 
maintain an actual place of abode in the District 
during his or her tenure. 

Cc) Except as provided in paragraph (d), the term of each 
Panel member shall be three (3) years; provided, 
however, that a person appointed to fill an unexpired 
tern shall be appointed for the remainder of that 
term. 

(d) With r.=spect to the membeI:ship of the first Panel 
appointed by the Chief Judge, the terms shall be as 
follo\~s : 

(1) one of the four ltIembers of the Panel who is a 
member of the bar and one of the other three 
members shall be appointed to serve a one year 
tern; 

(2) one of the fOllr mel"bers of the Panel I~ho is a 
member of the bal: and one of the other three 
me~)ers shall be appointed to serve a two year 
teen'; <Jnd 

(3) bJO of tile fOllr r.J(~ml>er5 or the Panel who arc 
f"C!fJIbt'rs of the bar "nel (lIlt! e,[ thc: ot1,,!C thrc;~ 
mCfIlli(!l-S shil]] be .:l(>p()int~·c1 to 5CrVt~ c1 Lhr~ec ycnr: 
\ crill. 

(I:) !-:I~ruhpfn (;f tht~ Pllnej :~bill] ~"H· to) i~Jihl(~ flit 
t"l"t.1t;:'I,inlhll:fll.; ;'ro\ljd(:~1 l,(I\o'l:VPl, tb,,( rl" Ilr:jll!H!t :;li" tJ 
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serve more than one successive term, including any 
unexpired term. 

(f) No employee of the District of Columbia Courts way 
serve as a member of the Panel. 

Section 3-3. Panel Procedures 

(a) The Panel shall establish procedures which are not 
inconsistent herewith by which it shall conduct its 
business as set forth in Section 3-1. 

(b) The Panel shall select a Vice-Chairperson who shall 
act as Chairper.son (Juring any meeting at which the 
Chairperson is not present. 

(c) The Panel shall act only at meetings held after 
notice of such meeting has been given to all panel 
members. 

(0) Five members shall constitute a quorum for the 
purpose of conducting the business of the Panel. 
Decisions of the Panel shall be by majority vote of 
the members present; provided, however, that no 
person shall be identified and recommended by the 
Panel pursuant to D.C. Code §11-1732(b) without the 
approval of at least four members of the Panel who 
are present. 

(e) The Panel shall make an affirmative effort to 
identify and give due consideration to qualified 
ind ividuals includ ing IWf,len and members of f,linor ity 
groups. In its consideration of persons to be 
recommended pursuant to D.C. Cocle §l.1-1732 (b) , the 
Panel may, in its discretion, pet:sonall.y interview 
individuals under consideration. 

(f) Any information or comments received concerning 
persons under consideration by the Panel shall be 
maintained by the Panel in strict confidence. 

(g) The Panel shall submit to the Chief Judg~ its 
rccon~endations for appointment to a vacancy ann Its 
statement in support thereof within sixty (60) days 
following notification hy the Chief Judge of a 
vilc~ncy for the position o[ heoring cornmisnionDc. 

(h) In n" instill1Cll slw11 th" Pane] recoI.IIllc:n<l iln 
individual whu dOC'!.j not 1TI(!<!t tlu: {juu]j[icationn 
:-;ti..ndar(1:; !';pC!ciCi(ttl in ;';('r-: jon 1-1. 

-·1-
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(i) The names of those persons recommended by the P~nel 
to the Chief Judge for his consideration shall be 
disclosed by the Panel only to the Chief Judge; 
provided, however, that the Panel may, in its 
discretion, advise the person or persons it has 
recommended to the Chief Judge of such 
recommendation. 

Chapter 4. Appointment of flearing Commissioners 

Section 4-1. Nomination and Appointment 

The Chief Judge shall nominate and, with the approval of a 
majority of the judges of the Superior Court in active 
service, appoint all hearing commissioners. In making 
such nomination, the Chief Judge shall consider all 
persons recommended by the Advisory Herit Selection Panel 
and may consider other qualified applicants. 

Section 4-2. Tenure 

Hearing commissioners shall be appointed for terms of fOllr 
~'ears "nel nlay be rei'lppointeil for terms of fOllr yeClrs. 
Upon expiration of a hearing commissioner's term, and upon 
designation by the Chie!: Judgt,\, the hearing commissioner 
may continue to perform the ']uties of the office until "1 
successor is appointed or fOE 90 days after the date of 
the expiration of the heLlring commissioner's term, 

.whichever is earlier. 

Section 4-3. Oalh of Office 

Prior to entering on duty as a hearing commissioner, the 
appointee shall take the oath prescribed for judgeD of thn 
Superiot: Court of tile Dlstt:lct of Columbia. 

Chapter 5. Feappoin tr,len t of (jear in!) Cormaiss ioners 

Section 5-1. 

The provision!; (,f Chilplt'( 1 of tilese stctnc1nrclH nnc] 
proc(?(1u(t-'n !;IldJ.l 130V0ll1 CjUt)J ifjc.;,tionr; fat:' rt!i.1ppuinbll0.nf. 
of hf!a( in .. ) CO"lllIi~.[; ion(~~!~ .. 

-'j-
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Section 5-2. Decla~ation of Candidacy 

(a) Not lees than 90 days priOI: to the expLr(.tion of his 
01: her term of office, a hearing commissioner seeking 
reappointment shall file with the Chief Judge in 
writing a declaration of candidacy for reapPointment. 
The declaration shall include a statement in support 
of the commissioner's application for reappointment. 

(b) If a declaration of candjdacy for r~appfrlntment is 
not filed by a hearing commissioner as provided in 
section 5-2 (a), a vacancy shall result upon the 
expiration of the commissioner's term. 

Section 5-3. Public Notice 

(a) Public notice of a hearing commissioner's candidacy 
for reappointment shall be published in the Daily 
Washington Law Reporter and one local newspaper of 
general circulation. Copies of the public notice 
shall be filed and posted in the Office of the 
Executive Officer of the Courts. 

(b) The notice shall state the date of expiration of the 
incumbent's curren t term of office, and it shall 
invite the submission of comments from members of the 
bench, bar and public within 30 days of the date of 
publication. The notice shall state the name and 
add ress of the person to whom commen ts shall be 
submitted. 

Section 5-4. Evaluation of Candidates for Reappointment 

(a) Upon tire filing of a declaration of candidacy for 
reappointment, not less than 60 days prior to the 
expiration of the declaring candidate'S term of 
oEUce, the Chief Judge shall designate II committee 
of judges 1:0 revie\~ tile incumbent's current service 
as II hearing commissionct: and the coruments from 
members oE the bench, bar and public and to submit to 
the Chief Judyc a I-Jr it ten cvalua t ion of the 
incllIIIIH,nl's petforfo1i3nce. 

(b) l\n'} inEorr.latiol", OL· cOflliflenlz r(~ce5ved by tll("! cOJllllliLtee 
of juc.hJC!':> corlcf'~i..nin<J cilndidatcn unclC~l' con~1idlH·(1l:ion 
fur f.£'iJppointl'H!nl: slac111 be Wilint.:.in(!d in stt iet 
con r jd(~nc( ..... 
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Section 5-5. Reappointment 

After due consideration of the report of the committee, 
the Chief Judge may nominate the incumbent and, with the 
approval of a majority of the judges of the Superior Court 
in active service, reappoint the incumbent to a new term. 
If the Chief Judge does not nominate the incumbent for 
reappointment or if an incumbent's nomination is not 
approved by a majority of the judges of the Superiot: Court 
in ac tive service as required, the Chief Judge may fill 
the vacant position in accot:dance with the procedures set 
forth in Chapter 4. 

Chapter 6. Duties and Functions of Hearing Commissioners 

Subject to the rules of the Superior Court and when 
designated by the Chief Judge, a hearing commissioner shall 
perform those functions specified by the Chief Judge and 
authorized by D.C. Code lill-1732(j), including such functions 
as are incidental thereto. 

Chapter 7. Training 

The Chief Judge shall provide for training of all hearing 
commissioners to enable them to fulfill their duties. 

Chapter 8. Conduc t of Hear ing COl!\llIiss ioners 

In "r!cordanee with D.C'. C'ode lilJ-1732(i) (1) and (2) t hearing 
commissioners f\1i'lY not engage in the prilctice or: );.w, or in 
any other business, occupation, or employment inconsistent 
with the expeditious, proper, and impartial perEormance of 
theit: duties as officers of the CalirI:, and they shall abide 
by the Code of Judicial Conduct (formerly the Canons o[ 
JUdicial Ethics). 

Chapter 9. Suspension; Invo!unt,'ry Retirc:!Ulrmt; Rel1l()VDJ.; <Jne] 
Discipline 

Section 9-1. Suspen!i ion i Invuluntilry Rel: j [I.!rill:n ti R<!IU()Vu] 

A Jlt.~c:.lr hHJ cOII"lIissionc~r ma.y b(.! HU::;l't.;f1,l(~(', invo)unLi.lt'i ly 
r('~tj red, or (c!llIoved only ruc il11:01ll}'('l'cnt:y, l;tir;t:orulLicL, 

-7-
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neglect of duty, or physical or mental disability. An 
order of suspension, involuntary retirement, or removal 
shall be issued only upon the concuJ:J:ence of 1l majority 
of the judges of the Superior Court in active servjce. 

Section 9-2. Complaint 

(a) Any complaint about the conduct or the physical or 
mental disability of a hearing commissioner shall be 
filed, in writing, with the Chief Judge and shall set 
forth the facts which form the basis of the 
complaint. 

(b) Upon receipt of a complaint filed pursuant to 
subsection (a) of this section, the Chief Judge shall 
notify the complainant that the complaint has been 
received and will be processed in accordance wi th the 
provisions of this chapter. 

Section 9-3. Preliminary Review of Complaint 

(a) The Chief Judge shall designate a committee of judges 
to consider any complaint filed pursuant to section 
9-2. The comllli ttee, after expec1 i tiously rev Jewing 
the complaint and conducting any preliminary 
investigation deemed appropriate, shall submit in 
writing its recommendation to the Chief Judge: 

(1) that the coft1plaint be dismissed because it 
relates only to the merits of a decision or 
procedural ruling, or that the complaint is 
frivolous; 

(2) that the cOnlr,laint be .:iisl!!isseo because 
appropriate corrective action has been taken; or 

(3) that c. further investigation of the cor~tplaint is 
~"ar r an tea. 

Sect jOn 9-4. Further Investigation 

(a) If he COl,Huittee has recomm'"nc1ed ELlr!;!!er investi.
'Jat '.'n ()f a complaint, the Chief Jud~c shall 

(l) ap?oint ~n ad hoc panel of Ilcac judue~1 WllO ~t~ 
P')t !l'H!'Iber:. '~lr th~ CO!!!!!! 1 tte (If ju(l<jcn 
"-~~::dIJn:'!L(·d ['ur!.uiHlL to sect On 9-3 (tl) r tl) 

-8-
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conduct a further investigation of the 
allpgations contained in t!le co~vlaint; an~ 

(21 provide written notice of the appointment of the 
ad hoc panel apa a copy of the complaint to the 
hearing commissioner. 

(bl After such investigation as it deems appropriate, the 
panel may terminate the investigation by filing 
written notice to that effect with the Chief Judge, 
which shall set forth the reasons the panel 
determines a hearing is not required, or the panel 
may order that a hearing be held before it concerning 
the complain t. 

(c) The Chief Judge may appojnt counsel to assist the 
panel in the investigation or presentation of 
evidence. 

Section 9-5. Notice of Hearing; Answer 

(a) The hearing commissioner shall be given written 
notice of such hearing not less than 30 days before 
the date on which the hea.r ing is to be beld. The 
notice shall specify the charges anc1 thp. allegati.ons 
upon which said charges are based and it shall advise 
the hearing commissioner of the he?ring commissiopp.r's 
right to counsel and right to file a written answer 
within 20 days after service of the notice • 

. (bl vlithin 20 days afteL service of a notice of hearing, 
OL "ithin slIch additional time as tile panel may allol< 
for good caUSE! ShO\oll-: I the heen: iny cOllllllissioner may 
file an answeL with the panel. The answer shall 
include all procedural and substantive defenses and 
challenges which the hearing cOffuissioner desires the 
panel to consider. 

Section 9-6. Hearing 

(al Tbe hearing commissioner sha]l h<''Je Lhe right to be 
present at ~ny lleacinu tlcJd pUC5uant Lo section 9-5, 
to be represented by counsel. tu oCfer evidence, and 
to confront and c~oss-cxanlin~ witneoocs. AI] 
rroc{~~d intjr~ ~;I:i"d] be Lt:cOt-d(~d .. 

(b) P. hr:~rin~J Cl)llIm15!;j~lfIf~[" !ihi.lll h .. lvf.: LIH.~ r.i'Jht to tb(~ 
it";!;u .. lrIG(' or Hubpt1(~nijf; l.llJl."!";thHI( L() !:;I·c:t~c..n g-ll of 

Ll.ir. cltttpL{·, ... 

-')-
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(c) Each witness who appears at a hearing before the 
panel shall swear or affirm to tell the truth. 

Section 9-7. Confidentiality of Proceedings before the Panel 

All pleadings and all evidence subndtted to the panel 
shall be confidential, except that in tbe event of 
prosecution of a witness for perjury, the record of 
hearings before the panel and all papers filed- in 
connection therewith shall be disclosed only to the 
extent reqdired for the prosecution. 

Sec t ion 9-8. Report and Recommendation of Panel 

Within 60 days after the closing of the record, the panel 
shall submit to the Board of Judges a written report on 
its investigation. Such report shall present both the 
findings of the panel and its recommendation to the Board 
of Judges. 

Sec t ion 9-9. Determination by Board of Judges 

(a) Upon receipt of a report filed under section 9-S of 
this chapter, the Board of Judges, by a concurrence 
~f a majority of the judges in active service -

(1) may conduct any additional investigation which 
it considers to be necessary; 

(2) shall take such action as is appropriate to 
assure the effective and expeditious admini
stration of the business of the Superior Court, 
including, but not limited to, any of the 
followin9 actions: 

(A) dismissal of the complaint; 

(B) censure or reprimand of such hearing 
conlluissioner by means of private 
COnlll1l1n icatlon; 

tC) censor<' or rf'prirolilnrl or slIet •. hec-rin\) 
conuui.-ssioner h~' hlC::;lnB (Jf [lllhljc 
;JnnOllll<::c'!nlen t: 

-10-
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(D) (Jrclpr thilt the hearinSl commissioner be 
suspended for a time certain with or 
without pay; or 

(E) order such other action as it considers 
appropriate under the circumstances, 
including suspension, involuntary 
retirement, or removal. 

(b) Following any action of the Board of Judges taken 
pursuant to subsection (a) (2) of this section, the 
Chief Judge shall immediately notify the commissioner 
of the action taken and shall notify the complainant 
that the complaint has been resolved pursuant to this 
chapter. 

Sec tion 9-10. Report and Decision 

(a) In the event the Board of Judges takes action 
pursuant to sections 9-9(a) (2) (A) or (B), the 
decision of the Board and the report of the panel 
submitted to the Board pursuant to section 9-8 shall 
be published only at the request of or with the 
concurrence of the commissioner. 

(b) In the event the Board of Judges takes action 
pursuant to sections 9-9 (a) (2) (C) , (D), or (E), the 
Board shall make its decision public and, by a 
concurrence of a majority of judges then in active 
service, may also make available to the public all or 
part of the report of the panel submitted to the 
Board pursuant to section 9-8 and any other portions 
of the record of the proceedings pertinent to its 
action. 

Section 9-11. Subpoenas; l':edical Examinations 

(a) In the conduct of investigations and hearings under 
tilis chapter, any lIIember of the panel may administer 
oaths, anel, subject to Superior Court Rule of Civil 
Procedure 45, the panel may issue subpoenas for 
attendilnce of witnesses and the production of papers, 
boo):s, uccounLs, documents, and testimony re]ev,mt to 
such inve-ati.galjon CIt heurinu. 

-11-
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(b) If any person rcfuses to attend, testify, or produce 
any materials required by a subpoena issued by the 
panel, the panel may issue an order compelling him or 
her to attend and testify or produce the materials 
required by subpoena. Failure to obey the order 
shall be punishable as contempt of court. 

(c) In pending investigations or proceedings before it, 
the panel may order the deposition of ani~erson to 
be taken in such form and subject to such limitation 
as may be prescribed in the order. The deposition 
shall be taken and returned in the manner prescribed 
by law and the rules of the Court for ciyil actions. 

(d) The panel may order a hearing commissioner whose 
health is the subject of investigation to submit to a 
medical examination by a duly licensed physician 
selected by the hearing commissioner from a list of 
three physicians designated by the panel. If the 
hearing commissioner fails to select a physician from 
the list, the panel shall make the selection. 

section 9-12. Compensation of Witnesses 

(a) Each witness, other than an officer or employee of 
the United States or the District of Columbia, shall 
be entitled to receive for his or her attendance the 
same fees, and all witnesses shall receive the 
allO\~ances, prescr ibed by D.C. Code 515-714 for 
witnesses in civil cases. Any person for whom a 
subpoena has been issued by the panel at the request 
of a head.n9 cOImnissioner shall be paid the fees and 
a!lo\~ances clue them for such attenelance by the 
hearing commissioner. Service of a subpoena issued 
by the panel at the request of a hearing commissioner 
shall be in accordance with Rule 45(c) of the Civil 
Rules of the Superior Court. Persons who are 
subpoenaed to appear at a hearing on the initiative 
of tile panel shall be paid by the Court, but such 
persons need not be tendered either fees or 
allowances at the time the subpoena is served. 

(b) Expert witnesses apPOinted by tile panel are entitled 
to reasonable compensation, which shall be determinecl 
by the panel, and such compensation shall be paid by 
the Court. 

-J2-
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

LAWYER AND NON-LAWYER MEMBERS OF 
ADVISORY MERIT SELECTION PANEL 

Frederick B. Abramson, Esquire (Chairperson) (Lawyer Member) 
Sachs, Greenebaum & Tayler 
1140 Connecticut Avenue, N.W., suite 900 
Washington, D.C. 20036 
Phone: 828-8225 (3 year term - 1/31/87 - 1/31/90) 

C. Francis Murphy, Esquire (Lawyer Member) 
Wilkes, Artis, Hedrick & Lane 
1666 K street, N.W., suite 600 
Washington, D.C. 20006 
Phone: 457-7821 {3 year term - 1/31/87 - 1/31/90)' 

Raymond F. Patterson, M.D. (Non-Lawyer Member) 
Medical Dire~tor, Division of 

Forensic Programs 
st. Elizabeths Hospital 
John Howard Pavilion 
2700 Martin Luther King Jr. Ave., S.E. 
Washington, D.C. 20032 
Phone: 373-7494 (3 year term - 1/31/87 -1/31/90) 

.,·,tricia Wynn, Esq. (Lawyer Member) 
Perazich & Wynn 
1201 Connecticut Avenue, N.w. 
Washington, D.C. 20036 
Phone: 331-7530 (Reappt. 2 year tern. - 2/1/89 - 1/31/91) 

Ms. Emily Gantz McKay (Non-Lawyer Member) 
National Council of LaRaza 
20 F Street, N.W. 
Second Floor 
Washington, D.C. 20001 
Phone: 628-9600 (Reappt. 2 year term - 2/1/89 - 1/31/91) 

Keith Winston Watters, 
1875 Eye Street, N.W. 
Washington, D.C. 20006 
Phone: 887-5510 

Esquire (Lawyer Member) 

Mr. Angel L. Irene 
4524 Alton Place, N.W. 
Washington, D.C. 20016 
Phone: 364-0347 

Updated List as of 2/l/89 

(3 year term - 4/1/89 - 3/31/92) 

(Non-Lawyer Member) 

(3 year term - 4/1/89 - 3/31/92) 
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MEMORANDUM 

TO 

~ROM: 

DATE: 

RE 

All Judges and Commissioners 

Fred B. Ugast 
Chief Judge 

January 30, 1987 

Advisory Merit Selection Panel 

I am pleased to advise you that, pursuant to D.C. Code 

§11-1732(b) and Chapter 3, Section 3.1 et seq. of the Standards 

and Procedures for the Selection of Hearing Commissioners adopted 

by the Board of Judges, I have appointed as members of the 

Advisory Merit Selection Panel the following individuals: 

Frederick B. Abramson, Esquire 
Term - 3 years (Chairperson) 
Lawyer Member 

C. Francis Murphy, Esquire 
Term - 3 years 
Lawyer Member 

Raymond F. Patterson, M.D. 
Term - 3 years 
Non-Lawyer Member 

Patricia wynn, Esq. 
Term - 2 years 
Lawyer Member 

Ms. Emily Gantz McKay 
Term - 2 years 
Non-I,awyer Nember 

Douglas B. HHron, Esquire 
Term - 1 year 
Lawyer Member 

Ms. Flaxie Pinkett 
T."rm - 1 year 
Non-Lawyer Member 
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NO~'ICE 

FOR T~~P~~~:~~ g~u~;w~E~R~~e'§a~NESEoRBIA 
Four new Hearing Commissjoners will be ~ppointQd ~o 

serve four year terms in the ~uperior Cour~ of ~hQ Di;trict 
of Columbia. The duties of the pOSition will lnglud~ th~ 
following: (1) conduct of preliminary proceedings in 
criminal cases (e.g., bond hearings, jnitial probation 
revocation hearings and preliminary hearings); (2) ·conduct 
of hearings involving child support; and, (3) upon 
designation by the Chief Judge, conduct of other contested 
and uncontested proceedings pursuant to law and the rules of 
the Court. 

The basic jurisdiction of Hearing Commissioners is 
specified in D.C. Code Sll-1732 (Supp. 1986), as amended ~ 
District of Columbia Judicial Efficiency and Improvement Act 
of 1986, Pub, L. No. 99-573, ~2, 100 Stat. 322B. To be 
qualified for appointment, an applicant must: 

(1) be a member in good standing of the unified 
District of Columbia bar; 

(2) for five years immediately preceding appointment, 
have been engaged in the active practice of law in 
the District of Columbia, or on the faculty of a 
law school in the District of Columbia or employed 
as a lawyer'by the United states government or by 
the District of Columbia government, or any 
combination of the loregoing; 

(3) be a bona fide resident of the District of 
Columbia ano-have maintained an actual place of 
abode therein for at least ninety days imme:liqtal'y 
preceding appointment; 

(4) be competent to perform the duties of the office 
and of good moral cllaracter; and, 

(5) make formal application to the Court for the 
. position. 

An Advisory Merit Selection Panel composed of lawyers 
and other members of the community has been established by 
the Court to assist' the Board of Judges in identifying and 
recommending persons who are best qualified to fill the 
positions. The Chief Judge shall consider all persons 
recommended by the Panel and may consider other qualified 
upplicDnts. After the closing date for submitting 
applidations and completion o~ a background investigation, 
the Chief' Judge shall nominate and, with the approval of a 
majority of the sitting judges of the Court, appoint the new 
Hearing Cor.unissioners. 

The current salary range.for.the position is 
$54,961-68,600 per annum. Application forms for the 
position may be obtained from the Executive Office of the 
District of Columbia Courts, Room 1500, washington, D.C. 
20001. A potential nominee must apply personally, and the 
application must be received in the Office of the Executive 
Officer of the Court no later:than 5:00 p.m. on March 31, 
1987. Any applicant who wishes to be considered for 
recommendation by the Advisory Merit Selection Panel should 
submit a copy of his or her ~pplication to the Panel also. 
The name and address of the chairperson of the Panel is: 

Frederick Abramson, Esquire 
114D Connecticut Avenue, N.W. 
SuitE' 900 
Washington, D.C. 20036 

Equal Opportrnity Employer 
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Mr. FAUNTROY. Let me begin by just noting a few questions that 
both I and the chairman would like your response to. 

First of all, in your testimony you indicated that within the com
munity of judges there are diverse views regarding the provision of 
title I of t~e bill which establishes a supreme court for the District 
of ColumbIa. I wonder what your personal view about this is. 

Judge UGAS'!. My .~erson~l yi.ew is that the court of appeals 
~eeds suppor~ III addItI~)];al JudICIal resources, that it's a unified
Just as the trial court, It s a unified system, and that it's very im
portant that the court of appeals receives help and assistance by 
way of some change. 

I have· taken no view on the particular method, how it should be 
done, other than I do defer to Chief Judge Rogers and her col
~eagues on their determination and judgment as to what they think 
IS best and the best way to do it. 

Mr. ~ AUNTROY. But against the background of your frequent con
tact WIth systems around the country and with judges around the 
country, you have not reached a view as to whether or not we 
should have a supreme court here as a means of handling the ap
pellate processes? 

Judge UGAST. Other than that I defer to Chief Judge Rogers. If 
that's what she and her colleagues feel, I will accept that and 
that's where I stand. 

Mr. FAUNTROY. I see. Some have suggested, as 1 indicated in my 
questioning of Corporation Counsel Reid, that o1}e. "'lay t? ~andle 
our backlog of appeals is to· create an appellate dIVISIOn withm the 
D.C. Supe,rior Court. Since you head that court, what would be 
your view of that? 

Judge UGAST. Well, I've never heard that discussed very much, 
although I know there are other jurisdigtions"where there is an ap
pellate division of the trial court.-I'veuev:er discussed it with Chief 
Judge Rogers or former Chief Judge Pryor. It's going to involve ad
ditional judicial resour~~s and certainly we're not in a position to 
do something like that without additional resources since we al
ready need them at the trial level. I don't know what the experi
ence has been in other jurisdictions· that have done it that way, vis
a-vis an intermediate court of appeals and then a supreme court. I 
just don't know. I haven't given it a lot of thought, but I have some 
misgivings about it unless there are additional judicial resources 
fully established. 

It does put the judges themselves in the position as trial judges 
then having to review other trial judges' actions, which I suppose is 
done in places. But it may contribute to some tension in that 
regard. 

Mr. FAUNTROY. I can imagine. I understand your view about 
making a statutory change for hearing commissioners-you know, 
from hearing commissioners to judicial magistrates. But can you 
comment on the use of more hearing commissioners or magistrates 
as opposed to more judges from the point of view of your--

Judge UGAST. I think that's critical, Congressman. I start with 
the proposition that under court reform the Congress intended us 
to have a unified, single-tier trial court. By that was intended that 
judges appointed under the process as Congress suggested with a 
nomination commission, screened in that fashion, with the full au-
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thority of judges and the independence of judges, 15-year terms, 
would be those in whom responsibility for all of the kind of trial 
matters vested in the jurisdiction of our court, which was created 
as a general jurisdiction court, not a limited jurisdiction court, but 
responsible for all kinds of matters that in previous years had been 
in a court of limited jurisdiction, either municipal court or court of 
general sessions. 

Under that concept and that philosophy, our judges have felt 
very strongly that we have a responsibility to Congress and to the 
community to try to ensure that all serious litigation or litigation 
that might not be viewed quite as serious but does represent a 
forum for the citizens, we should follow the concept of putting that 
responsibility in judges and not in people who, even though they 
may be well qualified, don't have the independence or the selection 
process of judges. 

We have, if you will notice in our rules that I think have been 
made part of this, that may have been attached-if not, I'll make 
them available-the board of judges has tried to follow that con
cept in terms of the kinds of things we have placed responsibility 
in commissioners. The arraignments, the initial hearing with 
review by judges, the preliminary hearings in criminal matters, the 
traffic calendar control, limitation to taking pleas or trials in mis
demeanors only up to where the sentence does not exceed 90 days. 
The statute gives us broader authority than that, but the board of 
judges feels that's to go beyond what we have, at least at this point, 
up to this point, would be contrary to the concept of a general ju
risdiction court unified single-tier court. 

Small claims matters are being handled by a commissioner and a 
judge. In family, the legislation that this committee helped us 
obtain in 1986 specifically permitted us to use hearing commission
ers as the Federal statute provided for nonjudges in the child sup
port area. They have done a fantastic job and we are trying to im
prove in that whole area. Seven commissioners are assigned to the 
family division and they cLO other things in the family division, cer
tain things in mental retardation. They do certain type of reviews 
ofplans:·They·do certain types of things in the-well, just to give 
you an example, they do consent decrees, mental retardation, pa
ternity and support. 

Last year, the commissioners in the family division handled some 
38,000 matters. In the civil division they handled 3,100 matters. 
Well, no, 38,O(}O so far this year, excuse me. No, that's not right. 
They handled 22,000 in 1988 in the family division and they han
dled some 3,100 in the civil division. They've handled 45,000 mat
ters in the criminal division so far this year. 

So, I think that shows how we are trying to fully utilize-and I 
sometimes change. I may consolidate a particular court that a com
missioner is handling. So, I guess what I come back to is as impor
tant as the commissioners are, as valuable as their contribution 
has been to the court, and I will continue to do so, I think to 
expand the authority very much further, except in maybe one or 
two areas as I have suggested, goes counter to the concept of' a 
single-tiered trial court. . 

I don't think this committee is interested in creating a municipal 
court or in creating another limited court, so to speak, of nonjudges 
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in the superior court. That's why I feel strongly that we ought to 
basically stay with the statute we have and maybe make a few 
amendments. As I say, we need authority from you on compensa
tion. The commissioners make different-right now they're paid at 
a grade 15, but they come in from different backgrounds and 
whether they've been in government or not. Some are at the 
bottom of the grade, some are at the top and I don't think that's 
appropriate. They all ought to be paid a uniform salary that 
should, I think, be set by the joint committee at a level, whatever 
the committee-or not to exceed a level and leave it to the joint 
committee to set it. Retirement ought to be uniform, the amount of 
leave ought to be uniform, but it isn't. I think those things are 
clearly important to the credibility and to the stature of the magis
trates that we want them to have, recognizing still that their role 
is as judicial officers, not as judges. 

I'm sorry to be so long, but that's an important issue, I think. 
Mr. FAUNTROY. That's all right. I'm very happy you took the 

time to explain your position because I'm more clear on it now. I'm 
clear, one, that the adjustments which you've just mentioned have 
not deterred these commissioners from functioning in a fashion 
which, by your own admission, has improved not only the efficien
cy but they've provided a valuable service to us. 

Judge UGAST. Absolutely. 
Mr. FAUNrROY. I have before me your statement of back in 

March of the fact that between January 1987 and September 1987, 
they handled a grand total of 73,000 cases. 

Judge UGAST. That was attached to the report we made? 
Mr. FAUNTROY. Yes. 
Judge UGAST. Yes, sir. 
Mr. FAUNTROY. They have made a tremendous contribution, have 

they not? 
Judge UGAST. Absolutely. 
Mr. FAUNTROY. What troubles me is that with people having to 

wait 2 to 4 years to have cases handled in the civil court, civil cases 
handled, why we would not draw upon a mechanism and resources 
that have been as efficient and as able, given the handicaps you've 
just mentioned and yet handled 73,000 cases. I don't know the 
extent to which you have run into citizens in the District of Colum
bia who are furious about the fact they can't be heard in 2 or 3 or 4 
years. 

Judge UGAST. May I respond to that? I established in April a 
civil division task force headed up by Judge Paul Weber, who's now 
presiding judge of the civil division, to address the entire civil divi
sion issue. I have the responsibility in the community to keep the 
entire court running. I've got half the judges assigned to the crimi
nal division. I can't assign any more judges and yet I'm faced with 
the problem of the people that are being arrested. I'm trying to 
keep some kind of a balance. 

But again what you're saying is then I have a two-tiered court. I 
have judges and I have nonjudges handling people's civil division 
matters and they're concerned. I've been out in the community as 
well and I "rob Peter to pay Paul" when I take judges from one 
division to put them into the criminal division. 
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It has been recommended to me, and I've given the OK, to start 
hopefully October a year from now, individual civil calendars. The 
Bar of the District of Columbia are on this task force. There are a 
number .of leaders of the bar, .of various bar associations. They all 
support this as the best approach to the problem in the civil divi
sion. I've heard no indication .of greater use of the magistrates in 
the individual calendar system which r hope we can initiate and 
make work if we can keep the res.ources and I don't have t.o take 
any mare judges .out .of the civil division. I think that is the best 
approach to the issue in the civil division. 

Mr. FAUNTROY. Is it true that the hearing c.ommissioners and the 
judges have similar background? They're all lawyers, aren't they? 

.Judge UGAST. Yes, sir. 
Mr. FAUNTROY. What is the significant difference between a com-

missioner and a judge? 
Judge UGAST. Well, the manner of their selection and the-
Mr. FAUNTROY. I mean in terms of qualificati.ons. 
Judge UGAST. Well, we have tried to make the qualifications be 

of the highest type and have selected those that have experience 
that certainly would make them potentially individuals that would 
be considered by the nomination commissi.on for the court. But 
they don't have the stature that's given to them or the independ
ence that's given to them by the Congress of being judges. 

Mr. FAUNTROY. I see. 
Judge UGAST. S.o you've got two different types of positions. 
Mr. FAUNTROY. Of qualified pe.ople. 
Judge UGAST. Of P.ositions. Many of them are very qualified. One 

of them has already come on the court. Judge Queen was a com
missioner. Commissioner Christian was one of the three that were 
nominated this last time for the court and I anticipate that m.ore of 
those people who are highly qualified may be selected t.o serve on 
the court; yes, sir. 

Mr. FAUNTROY. You do understand that we do want to free as 
many of the more experienced lawyers who happen to be judges, 
having gone thr.ough the selecti.on pr.ocess, t.o handle the influx of 
criminal cases that y.oU have so eloquently documented in your tes
timony and of which we are all keenly aware. You understand that 
our effort to provide relief through qualified lawyers as magistrates 
is an effort to ac!dress the problem that you quite properly identify 
as a very serious one. 

L-et me just move to another question. I was g.oing to ask about 
the municipal court, lower level court that Chairman Dymally says 
functions in California. I take it from your comment that you 
would not favor a lower level court like a municipal court to 
handle this work to free the more experienced lawyers who happen 
to be judges to handle the serious cases that are of great moment 
for the people of the city? 

Judge UGAST. Well, my comment is that of c.ourse in many juris
dictions and in most jurisdictions there is a court of limited juris
diction. In Maryland it's the district court, in California the munic
ipal court, which then handles a number of the matters that are 
n.ot involved for the superior court, say, of Los Angeles, the court of 
general jurisdiction. But they're n.ot unified. S.ome of them don't 
even handle certain types of family matters or other matters. 
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It seems to me that you've got to recognize and then either 
accept or reject that Congress 20 years ago felt that the importance 
of a single-tiered, unified trial court served the citizens of the city 
in our peculiar setup here in a nal'rOW geographical area, in a 
manner that was highly preferable to a t.wo-tiered trial court, one 
with limited jurisdiction on what the legislative body considers less 
serious matters, and one that handled more serious matters. It 
seems to me that's the philosophical or conceptual decision that 
has to be made. Is not the city here better served after 20 years by 
one single tier of general jurisdiction court rather than a court of 
limited jurisdiction and then another trial court of some other 
greater responsibility? . 

So, I think it's a conceptual aspect and my own view is that at 
this point, with the right amoun.t of judicial resources, the original 
concept is preferable and probably better serves the city. As I say, 
we're envied, as I go around the country, because we're all one and 
the interrelationships between some of the less serious matters and 
handling those and the more serious matters are all under the um
brella of one single court. 

But I leave to you, as I say, conceptually do you feel the time has 
come to reject that decision as having been made as far as the best 
and unique approach that most places don't enjoy. I think that's 
the issue, Congressman. 

Mr. F AUNTROY. Yes, and it is the issue which we have resolutely 
attempted to resolve in the legislation. 

Judge UGAST. I understand. 
Mr. FAUNTROY. For while we may be the envy of the Nation in 

terms of a one-tiered system, we are the bane of the Nation in 
terms of what load we must now carry under the present circum
stances. Quite frankly, while others may envy the system, they cer
tainly don't envy the load that you must carry, particularly with 
the additional 1,000 police officers coming and you say a 2,000-a
year additional case load. So, we're simply trying to adjust to that. 

Quite frankly, I see no substantive difference between magis
tr,ates and a municipal court in terms of somehow expanding the 
capacities that deal with some of at least the civil cases that are 
just so heavily backlogged. 

I know I'm extending my time, but the other members of the 
committee were not here. I think I heard them yield to me, Mr. 
Chairman. I hear voices from time to time. But let me just ask one 
more question. 

I wonder if you'd comment on title IV of the bill. What do you 
think about the changes in the composition of the Nominations and 
Tenure Commission? 

Judge UGAST. I didn't comment on it because it seemed to me 
that's a legislative matter. My comment, I guess, would be that I 
believe it has certainly worked very, very well over the last 20 
years. From where I sit as a chief judge and the kinds of people 
that are being appointed to our court, the caliber, their experience 
have been outstanding. It, to me, has worked well. Whether addi
tional representation on the composition is a legislative decision, I 
think it's working very, very well over the years. 

Mr. FAUNTROY. On title V, the advisory committee? 
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Judge UGAST. Again, I'm not sure how that will work. But again, 
I suppose that's a legislative decision involving the community. We 
have contact with the community, and try to continue to through 
our judges going to various parts of the city, as well as to repre
sentatives on our various committees of the court, to bring the 
community into that. 

Mr. FAUNTROY. Would you object to changing the name of the 
hearing commissioners to magistrates? 

Judge UGAST. I have no objection to that. But I've said on that 
again, I would favor and would ask under separate legislation or to 
this committee, I have no objection to the name change. Uniform 
the authority to either the joint committee or the board of judges 
to set the salary, say not to exceed 90 percent of the trial judges, 
something, leaving it to the joint committee to do so. To set uni
form retirement provisions, to set uniform leave and any other 
benefits so that they are treated in an appropriate fashion as a 
single group. 

I think statutorily, as far as authority, you can see what they're 
doing and we're using them very fully. As I say, I might ask for
the only expansion that I think I would ask for that we don't al
ready have the authority to do, but the board of judges feels its in
appropriate, would be in uncontested probate and fiduciary matters 
and the initial hearings in juvenile matters. We have broad author
ity under the existing statutes. 

Mr. FAUNTROY. Thank you, Mr. Chairman. 
Mr. DYMALLY. Judge, having paid my tickets with some regulari

ty, what court system in the District of Columbia handles court 
cases? 

Judge UGAST. Traffic? 
Mr. DYMALLY. Yes. Do you have a separate traffic court? 
Judge UGAST. I have a traffic branch that handles the serious 

traffic offenses. I might just go back to something that Doctor Reid 
was talking about. The less serious traffic offenses, not driving 
under the influence, reckless driving, leaving after the scene of an 
accident or driving under suspension, those we have retained and 
we still have, you might be interested to know, all traffic offenses 
ticketed by the Capitol Police. They are not decriminalized as the 
rest of the city. Everything else is in a traffic adjudication board 
and are decriminalized. 

Mr. DYMALLY. But that's part of the superior court system? 
Judge UGAST. No, sir; it is not. We have nothing to do with the 

traffic--
Mr. DYMALLY. Who handles that, the commissioners? 
Judge UGAST. No, no, no. This is separate. It's in the executive 

branch, not in the court at all. 
Mr. DYMALLY. I see. So, if I don't pay my traffic ticket, I don't 

have to come before you? 
Judge UGAST. Unless it's down here at the Capitol. 
Mr. DYMALLY. So, we are still behind times. 
Judge UGAST. It might be in our court, I believe, on the traffic 

offenses by the Capitol Police. 
Mr. DYMALLY. But I do want the record to show that I do pay my 

traffic tickets. 
Judge UGAST. I'm sure you do, sir. 
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Mr. DYMALLY. Mr. Rohrabacher? 
Mr. ROHRABACHER. Your Honor, I'm not a lawyer, so if you'll 

excuse some of my questions that may seem-that was one of my 
chief qualifications for running for this office. My constituents 
thought that not being a lawyer was a positive. But I fmd myself at 
a disadvantage today for some of these discussions. 

Let me just ask you if I'm capturing the essence of what you're 
saying. You say the backlog which is being used as an excuse or a 
reason or justification, however you want to put it, for this refor
mation of the system actually could be taken care of by simply pro
viding this system with more judges? 

Judge UGAST. Well, I think we have to make the distinction be
tween the trial court and the appellate court first. When I speak of 
backlog, for example, when I tell you that I have 3,700 felonies 
pending right now and that 12 of my felony regular calendars have 
about 300 cases, my concern backlogwise is how quickly can I get 
those cases disposed of and tried? I'd like to have those cases tried 
within 180 days. I'm not doing it in one-third of them. Two-thirds 
of them, we're making it; one-third we are not. 

I consider that a backlog until I can get enough judges on those 
calendars to process those felonies, serious cases, within the 180 
days. In California you have a Speedy Trial Act, as you may be fa
miliar with. 

Mr. ROHRABACHER. Right. In ... erms of what's been proposed, if we 
just gave you more judges to handle that as compared to what we 
have before us today, which do you think would be more effective? 

Judge UGAST. The judges, because then I have the full flexibility 
and I'm also not telling the community, "Some of you are going to 
have judges !A.."'1d some of you are going to have judicial officers," 
notwithstanding the fact that they aren't well qualified. 

Mr. ROHRABACHER. Let me think here. Listen, I have a few 
thoughts in mind, but as I say, you folks are more expert on this 
and you've been around and know the city's problems better than I 
do. That's why I was happy that you went on and asked as many 
questions as you did. 

But it would seem to me, and this is just a layman's opinion, that 
what we have here is a serious attempt to deal with a problem. But 
sometimes when people-for example, if you need a few more driv
ers to drive the trll.cks in order to get the goods from here to there, 
sometimes you don't have to totally redo the whole transportation 
system. This may be what we're facing here. As these hearings go 
on, I'll be looking very closely at what people say and I want to 
thank you very much for your testimony. 

Judge UGAST. Thank you. 
Mr. DYMALLY. Judge, I do have some questions, but I don't want 

to keep Judge Rogers waiting any longer, so I plan to mail them to 
you. But I do have one. 

Mr. Fauntroy made reference to your 1987 report. In your 1988 
report to the Congress, I quote, "It is anticipated that greater utili
zation of hearing commissioners will enhance significantly the abil
ity of the court to provide fair and prompt dispositions of the 
cases." 
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Based on the statistics and your comments, would you agree that 
upgrading of the commissioners to magistrates may help alleviate 
the court backlog? 

Judge UGAST. What I have done since that report was written is 
expand the areas that the commissioners are handling. For exam
ple, I expanded calendars to have them handle the entire nonjury 
misdemeanor calendars. I expanded another calendar to have them 
handle the nonjury trials. It requires consent of the parties, but 
only up to 90 days. So, what I was talking about is within the 
framework that we now have and the various rules that the court 
adopted, I have expanded their area. Seven of them have gone into 
areas now in the family division that were just beginning back 
when that started. 

So, what I have done is try to use them in other areas and other 
types of calendars within the framework to get even greater pro
duction and to handle more and more matters. So, I have done 
that. 

Mr. DYMALLY. A court watcher has suggested that some of these 
commissioners are more qualified than some of the judges and 
some of the judges indeed so snicker and call them minijudges. Is 
this one of the reasons why there's opposition to this proposal to 
upgrade them? 

Judge UGAST. No, sir; no. That's not true. I have been one of the 
real-at least I have insisted-what we want our commissioners to 
be accepted with credibility, their integrity, their standing, that 
they are acting as part of the court and as an adjunct to the court 
and they deserve the same respect in all facets, their ability to 
handle matters, their qualifications, et cetera. 

Where the opposition comes, I think-back in 1986 there was op
position when I went up and urged the permanent establishment of 
hearing commissioners to help us do these things that we're doing, 
included the expanded family, child support matters. Some of the 
people in the city that appear opposed to even that concept, and I 
said, "Let us give it a chance and show you what these people can 
do, used with certain limitations in areas that we thought would be 
appropriate." So, I think that's the way I'd answer your question, 
sir. 

Mr. DYMALLY. I shall yield to the gentleman from-
Mr. FAUN'rROY. Mr. Chairman, may I just ask--
Judge Ugast, isn't one aspect of the problem the prestige at

tached to the position of commissioner, that they are not judged 
worthy of rendering independent judgments on some of these 
rather relatively mundane civil cases? Is it not true that this bill 
differs from the authority that you now have to assign them in 
that it does add to their prestige the ability to make fmal judg
ments without appeal to the appointing judges? 

Judge UGAST. Well, it expands the authority. But what I'm con
cerned about and what the judges are concerned about is not the 
prest.ige, it's the perception of the community that. you're giving us 
two different types of people titlewise who have been selected 
maybe in a different fashion who aren't considered judges. To you 
and me it may be that they have the same qualifications, they're 
selected--

Mr. DYMALLY. But, Judge, you do that now. 
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Judge UGAST. What? 
Mr. DYMALLY. You have two types of people. 
Judge UGAST. But they are in limited roles in areas that are basi

cally initial type things with review by a judge at a later point. The 
rules all permit a review by a judge. 

Mr. FAUNTROY. I guess my question is-
Judge UGAST. Required by the statute. 
Mr. FAUNTROY. My question is of the 73,000 cases that these law

yers, absent the experience and good fortune of having been select
ed judges, have handled, do you have any indication that they han
dled them inadequately, that the judges were not satisfied with the 
extent to which they dispatched their responsibilities? 

Judge UGAST. No, sir. I'm not saying that. 
Mr. FAUNTROY. It's just hard for me to understand, therefore, 

why if just in the 73,000 cases digging into the backlog that has 
people showing up at my church saying, "You don't know me, but, 
I want to know why you can't do something about a court system
I've had a case before small claims and I can't get heard in 4 years, 
Reverend." So, I--

Judge UGAST. I wouldn't think that's in small claims or probate. 
There's some civil cases. 

Mr. FAUNTROY. Yes, all right. 
Judge UGAST. But I guess what I'm trying to say is that these 

commissioners-if you look at all these matters, it's a high volume 
type of matter that generally deals with matters that then proceed 
later on before a judge. All these criminal matters, except in the 
nonjury trials that they have and the pleas, are not finally deter
mined. So, you're dealing with people's problems that they're liti
gating that are trying to have the commissioners do matters that 
are basically preliminary to the final decision that might involve a 
judge, so that people feel at least comfortable. They may not like 
the decision they get, but at least they feel comfortable, "I had a 
judge." 

Now, that may be a wrong perception, Congressman. 
Mr. FAUNTROY. It is. Excuse me. 
Judge UGAST. But I'm telling you that's what's out there. 
Mr. FAUNTROY. Yes. Well, let me tell you what's out there. They 

want the case handled. I have heard no one complain to me about 
a judgment that was recommended to a judge by a commissioner. If 
I thought that was a problem-that's why when I got that judg
ment I asked those lawyers around me was there a substantive dif
ference between the qualifications of a judge and a commissioner 
and I learned that there's no substantive difference in terms of 
qualifications. I've learned from you that the difference, of course, 
is one of experience on the bench and the good fortune of having 
been selected through a process that is rather unique in the coun
try. 

Mr. DYMALLY. Thank you very much, Judge. We may very well 
have to invite you again to come back and share your views with 
us. 

Judge UGAST. I'll be happy to. 
Mr. DYMALLY. I promise this is the final question. Do I evidence 

some lukewarm or some reluctance about the whole system pro
posed in Mr. Fauntroy's legislation from you? 
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Judge UGAST. I've made myself very clear, I think, on the magi.s
trates, that I feel that-while I understand what is attempting to 
be done, I've indicated my feeling that I think it's preferable that 
we do the things I've suggested rather than expand it with a set 
number of commissioners or magistrates and that kind of thing. 

With respect to the supreme court, I support fully Judge Rogers 
in her request to you in terms of taking steps to assist the court of 
appeals to meet that need. I have no lukewarm feelings at all 
about that. I feel very strongly, as she does, that action is needed. 

Mr. DYMALLY. If we revisit the whole issue of the magistrates 
versus the commissioners, do you think we can get your enthusias
tic support for the bill? 

Judge UGAST. Also with my very strong, strong recommendations 
on the structure of the administration of the court system. But I 
would like to push those eight judges as soon as you could. 

Mr. DYMALLY. Thank you very much. 
Judge UGAST. Thank you. 
Mr. DYMALLY. I just want to say to you that I underst.and the 

California system as a nonlawyer and I like that model because it 
has been very efficient. 

Judge UGAST. It has. 
Mr. DYMALLY. Thank you very much. 
Judge UGAST. Los Angeles Superior Court, I was with the chief 

judge, Judge Burn; 238 superior court judges in Los Angeles 
County and about 100 municipal court judges, I think, just in Los 
Angeles County when I was with him last weekend. 

Mr. DYMALLY. I studied them. I try to stay away from them. 
Thank you. 

Judge Rogers is no stranger to this committee, except she re
turns back in a very elevated position and we welcome her com
ments today on the legislation. 

TESTIMONY OF HON. JUDITH ROGERS, CHIEF JUDGE, DISTRICT 
OF COLUMBIA COURT OF APPEALS 

Judge ROGERS. Thank you, Mr. Chairman. I'm delighted to be 
here. 

I'd like to introduce Richard B. Hoffman, who is the clerk of our 
court. 

First, Mr. Chairman, I want to thank you for scheduling the 
hearings as promptly as you have and I want to express my deep 
appreciation to the Congressman representing the District of Co
lumbia for the time and energy he has devoted to examining how 
the court system in the District of Columbia can better serve the 
community in which it is situated as well as all people who come 
into the courts. 

I think it's important to recognize here that we're talking not 
only about the citizen who complains about their cases not being 
heard promptly, but we're talking about businessmen, we are talk
ing about professionals, we are talking about regional operations 
and in some cases national operations because of the nature of the 
Nation's Capital. 

Second, I would like to submit my statement for the record. 
Mr. DYMALLY. Without objection, it is so ordered. 
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Judge ROGERS. Thank you, Mr. Chairman. I think I'd like to just 
highlight some points in light of the questioning that's gone on this 
morning and the statements I've heard. 

First, I would like to make clear that what you are hearing and 
what has come before this committee is not something that the 
courts have initiated. The idea, and I think this is relevant to one 
of Congressman Rohrabacher's questions, it is the Bar of the Dis
trict of Columbia, the organized and voluntary bar who had ex
pressed concern about what is happening in our court system. 
While admiring the steps that Congress took in 1970 to create a 
State-like court system in the District of Columbia, the numbers 
and the complexity of cases have simply outstripped what was ini
tially contemplated. Now the bar is saying, indeed said as long as 
10 years ago, that in terms of the effectiveness and efficiency with 
which the court system handles the cases that are coming into it 
first, the courts have a responsibility to take those measures to im
prove their operations. 

There was a comprehensive study of the court system in 1981 
chaired by Charles Horsky that recommended a series of manage
ment improvements within the courts. At the same time, another 
bar study recommended, with respect to the court of appeals, that 
it was time to establish a intermediate court for two reasons. One, 
the amount of delay on appeal, at that time over 15 months, was 
simply intolerable. Second, that it was intolerable to have the high
est court of a jurisdiction unable to perform its jurisprudential role. 
That is in addition to deciding error review, has the trial court 
properly applied existing law? Does the existing law need to be 
clarified? The highest court was unable, because of the pressures of 
workload, to deal with the law declaring functions in those areas 
that it is appropriate for a court to speak. 

Since the establishment of the court system in 1970, 38 States 
have established intermediate courts of appeal and they have done 
so, I might add, in facing circumstances that are less troubling 
than those in the District of Columbia today. For example, in the 
District of Columbia today, the average time for a case to be han
dled on appeal is nearly 2 years. Most States move long before that 
to establish intermediate courts of appeal. 

For example, in Minnesota, that court system, when delay on 
appeal was up to about 15 months, tried all types of different alter
natives to resolve the problem of delay on appeal. For example, 
they added a couple of judges and they found out that did not solve 
the basic problem of delay and congestion on appeal. 

We have tried that here in the District of Columbia. We have 
tried extra judges because we have our retired judges who sit and 
assist us on the court of appeals. Nevertheless, the delay problem 
has increased dramatically and I would hasten to add that the sta
tistics will show that the judges are efficient, they are producing 
more opinions in less time, but the level in terms of the numbers of 
cases that are coming into the court, as well as the complexity of 
the questions that are coming into our court are such that relief is 
needed. 

What you will see in my statement is an explanation of the back;. 
ground leading to court reform, the various studies done by the 
bar, and a study done by the National Center for State Courts 
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which proposed a model for the District of Columbia that is em
bodied in the bill introduced by Congressman Fauntroy in title I. 
The Bar Association of the District of Columbia estimated that 
were we to continue with the level of manpower we have now, it 
would take 14 years for the District of Columbia Court of Appeals 
to dispose of its backlog of nearly 2,400 cases. We now have 6 
months of cases which are fully briefed and ready to be heard. 
Lawyers are filing motions to expedite their case simply on the 
grounds that they have fIled their briefs as of January and still 
their case has not been put on a calendar. 

I think we can capsulized what has happened if I could show you 
a couple of charts which are reproduced in my statement. The nrst 
chart, if I may, Mr. Chairman, shows where the District of Colum
bia court system was when court reform was created. At this time 
in 1971, when Congress created a D.C. Court of Appeals with nine 
judges, this is the level of work that those nine judges were 'being 
asked to address. 

Ten years after court reform, this is what had happened to the 
workload coming into the court of appeals. Because the court of ap
peals adopted a number of management improvements, we were 
able to increase the level of productivity. The way we did that, so 
it's clear, is to make a judgment that because it was important to 
decide cases as promptly as possible, because it was important to 
decide as many cases as possible, we would emphasize deciding 
those cases which did not raise the more complex and difficult 
issues. We set up a summary calendar so those simple cases could 
be handled without oral arguments. We set up a process by which 
cases could be disposed of without full briefmg. That's the way the 
court kept us with the volume of cases that were coming into it. 

Now, look where we are today. The number of cases coming into 
the court of appeals has still increased and the court has tried to 
keep up with the number of cases that are coming into the court. 
To do that, once again we have spent more time on the simple 
cases. We have changed our rules, we have incorporated internal 
procedures so that cases when they are initially fIled are screened 
and the case will be dismissed if the parties do not make certain 
representations to the court. We will set them on a schedule for 
prebriefmg disposition. We will set them on a summary calendar 
and as a last resort, where it is impossible to divert those cases out 
of the system because they raise substantial and important legal 
questions, we will set them on the regular calendar for full briefing 
and oral arguments. 

Nevertheless, having done all of these and adopted every single 
recommendation that has been made to the court to improve its ef
ficiency and effectiveness, we have today a backlog of over 2,400 
cases, appeals taking nearly 2 years and the level of cases being 
fIled in our court continuing to increase. 

I think that the picture here is not one of trying to revise a 
system merely for the purpose of revising a system. In order to in
crease the productivity of the court, we have had to sacrifice the 
jurisprudential role of the highest court of the District of Columbia 
and we have had to postpone decisions in cases which involve com
plex matters. 
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President Bush, in his message to the Nation, talked about the 
need to respond to the drug problem in our communities. You 
know better than I what is. happening to this community that is 
plagued by drugs and drug~1"elated violence. The President recog
nized, as did his drug czar, that what we need is sure and swift 
punishment. He recognized that we have to create additional 
courts. He recognized that this was a matter that the State legisla
tures would have to address. There is no way that you can have 
effective law enforcement in the District of Columbia without pro
viding the resources to the trial courts and without providing the 
resources for the appellate courts. 

It is important, if I may emphasize here, that we're dealing with 
a justice system and justice on appeal is part of that system. Where 
people cannot get their trials for 2 years or 4 years and then, even 
if they prevail in the trial court, they have to wait another 2 years 
for resolution on appeal, that is a system, it seems to me, which 
cries out for some type of resolution. 

Now, the alternatives that have been suggested have been exam
ined by my predecessors and by several committees of the bar, as 
well as the National Center for State Courts. As of October 23 of 
this year, 57 percent of the cases that are coming into the court of 
appeals are criminal cases. I know of no jurisdiction that is propos
ing to cut back on the right of first appeal in a criminal case. 

As of that same date, approximately 10 percent of our cases are 
agency cases. Many of those cases involve pro se litigants. But as a 
practical matter, diverting agency cases out of the court is simply 
not going to solve the backlog and congestion problem the court 
faces. 

The other alternative, appointing other judges, we've mentioned 
we have the assistance of the retired judges and nevertheless even 
with an increasing number of retired judges, the volume of cases 
coming in and the delay on appeal has increased. 

So that we are clear as to what is happening, the courts are not 
sitting on their hands in this matter. In the fiscal year 1990 
budget, we have requested fer the court of appeals additional cen
tral court staff so that we can set up two case management teams. 
That would further enhance the ability of the court to move mat
ters expeditiously on less than a full appellate track system. I hope 
the President signs that bill, but if not I hope the Congress is able 
to act promptly so that we can get that extra staff that will enable 
the clerk's office to become more involved in the screening and 
review of appeals with the idea of narrowing the issues, referring 
those cases that are appropriate for settlement. 

Nevertheless, our most optimistic projections as to what those 
case management teams will do is somewhere around maybe 100 
cases a year. We're talking about a backlog of almost 2,400 cases. 
That simply is not going to solve the problem. 

Now, in one report of a bar committee dissenting view said, 
IlWell, if the judges would just work during the month of August 
instead of taking a vacation, they could get that backlog taken care 
of." Well, I'm here to state that the judges did work in August and 
there is no way you can resolve 2,400 cases in 1 month and there is 
no way, with 1,700 matters coming into the court every year, that 
that backlog is going to disappear. 
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Furthermore, the court is at its maximum in terms of what 'type 
of pressures can be put on the court judges to do more work. Our 
court is fortunate in that we have industrious judges, but there is 
simply a limit as to what it is possible to do now. I think Dr. Reid 
was addressing that and I think you have to understand when you 
hear Chief Judge Ugast talk about the numbers of cases that are 
coming into the trial court, while obviously the number at the 
bottom of the pyramid is a lot larger than at the top, as his volume 
expands as we have 1,000 more police officers in the District of Co
lumbia, as we have 50 new assistant U.S. attorneys, necessarily the 
number of appeals is going to increase. 

I think I would like you to note in particular in my statement at 
pages 15 and 16 that the interesting thing about establishing inter
mediate courts is that we do nothing extraordinary, we simply do 
what every other jurisdiction facing less of a problem than is faced 
in the District of Columbia has done and has done successfully. 
This is not an experiment which has failed in the States, it is an 
experiment which has proven to resolve the problems that the 
States face. 

For example, as the bar association committee report points out,· 
when Minnesota established its intermediate court of appeals, the 
number of dispositions increased dramatically. In South Carolina it 
went up by 29 percent, in Virginia by 26 percent. In addition, the 
time of cases on appeal was reduced in Minnesota, for example, 
from 15 months to 6.6 months and the time for disposition in cases 
where there was no oral argument dropped from 8 months to ap
proximately 5 months. That's proof, it seems to me, that interpos
ing an intermediate appellate court that handles the volume of 
work in fact results in more cases being disposed of more quickly 
and maintaining the ability of the court system to perform what 
the ABA has pointed out are the two functions of the appellate 
court, the error review function as well as the jurisprudential func
tion. 

Additionally, I think it is important to point out that we are not 
proposing a system that would put in another tier of review. 
Rather, what this bill calls for is a system that the National Center 
for State Courts recommended and has been adopted by a number 
of courts around the country where all appeals would initially go to 
the immediate court of appeals. Pursuant to the statute and the 
rules of the highest court, cases that are identified by category 
would go initially to the highest court if the highest CGIUrt was of 
the view that case would have to be decided ultimately by that 
court as well. 

If you will note, on page 16 in footnote 26 of my statement, I 
have pointed out what the D.C. Bar report that you have has point
ed out. Fo!' example the highest court in the State of Massachu
setts only hears 5.7 percent of those cases heard by the intermedi
ate court. In Minnesota, only 6 percent of the cases heard by the 
intermediate court were heard by the highest court, and in Mary
land, the figure was 8 percent. In other words, throughout the 
country, the highest courts have been able to organize and disci
pline themselves so that it is only the important questions which 
are reaching the highest court. 
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I would also point out that we are not talking about creating a 
court system of high-paid judges who sit around and do nothing. In 
terms of what the ABA standards talk about, in terms of what is 
reasonable to anticipate that a judge can produce in a year, we're 
talking somewhere in the neighborhood of 75 to 100 matters a year. 
'rhat is what is happening across the country in various forms. But 
in this jurisdiction, what is being forced on the judges is approxi
mately twice that number. 

Finally, I would like to emphasize that Congress has responded 
in the past to the needs of the trial court and I think as Congress
man Fauntroy's comments make clear, this is what citizens bring 
to your attention. They want their trial. So, in terms of community 
awareness, there is so much focused on they want their appeal. 
However, if you talk to the lawyers in the community, they under
stand what we're saying when you have to have an entire system 
that is able to handle the volume of cases that come into it. 

So, since court reform was established, Congress has added 7 ad
ditional trial judges and 14 hearing commissioners to the trial 
court. You heard Judge Ugast talk about the volume of matters 
being handled by the commissioners. 

Let me say first, the Congress has also approved in the fiscal 
year 19~O budget funding for an additional 1,000 police officers and 
8 additional trial judges. If you add this bill, you have another 13 
magistrates. When you think of that additional person power 
coming into the trial court level, it seems clear to me that there 
has to be some attention to the appellate court as well. 

Finally, I would simply point out that the statistics will show 
that between 1976 and 1986 when the National Center for State 
Courts perform5d its study of the volume of appeals in our court 
increased by 34 percent and yet there has been no change in the 
judge power that is available to that court. All we're talking about 
in title I of that bill is adding seven judges to the appellate struc
ture in the District of Columbia. The court of appeals currently has 
all of the authority that is needed to decide these cases as we've 
described. The problem is we need seven more judges to do it. 

Finally, if I may, I would turn briefly to the administrative issue. 
There is no court system in this Nation which administers itself 
from the bottom up. There is no court system in this country in 
which the chief justice of the highest court or the highest court is 
not in charge of the administration of the court system. So, when 
you describe the courts around the country, 20 States place the 
general administrative responsibility in the chief justice, 16 States 
in the chief justice acting on behalf of the highest court, 12 States 
with the highest court and by rule or State statute that is delegat
ed to the chief justice, and only in 2 States do you have a commit
tee system. You have it in California, but in California the chief 
justice of the Supreme Court of California appoints the overwhelm
ing majority of people who serve on that council. That is not a 
system in which the chief justice is not in control and in charge of 
the system. 

The only other jurisdiction, New York, the chief justice is assist
ed by administrative judges of the court system. 
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I suggest to you that to the extent you place responsibility for 
administration in either the highest court or the chief judge of the 
highest court, you cannot place responsibility without authority. 

The important thing, it seems to me, to understand here is that 
if the District of Columbia court system is to be able to respond to 
the demands that are made on it, there has to be a mechanism 
that can address some of these problems and address them effec
tively. Collegiality goes so far. When everybody agrees to the solu
tion of a problem, there is no problem. The problem is what do you 
do when everyone does not agree. 

Now, the Bar of the District of Columbia, for example, in its 
most recent study, has pointed out the problem of court reportet;s 
in the District of Columbia and the delay in the preparation of 
transcripts. They have stated unequivocally that there is no excuse 
for the delay which occurs in the District of Columbia. But if you 
look throughout the country, transcript preparation delay is a 
problem. If you talk to any chief judge around the country of the 
highest court, you '/ViII fmd out that similar problems are being ex
perienced. 

How are these problems resolved? They are resolved, in part, by 
the highest court making some decisions in consultation with the 
other courts as to how to resolve these problems. Ultimately, some
one has to make the decision. All of us can understand why a trial 
court does not wish to be in the business of disciplining court re
porters. These are the people who supply the life blood for the trial 
judge on a day-to-day b.'lsis. On the other hand, we cannot have a 
system in the District of Columbia whereby the appellate process 
becomes so stymied as a result of the delay of transcript prepara
tion. The technical capability exists to solve the problem. The ques
tion is, does the will? 

The bar concluded that to make certain that we do not have 
transcript delay in this jurisdiction any longer than 60 days, it was 
necessary to place the responsibility for the administration of court 
reporters in the high court of the District of Columbia. 

I think it is important to say that the experience around the 
country is relevant to the District of Columbia. In all jurisdictions, 
the number of judges, the number of court employees is greatest at 
the trial level. You will always have that pyramid with the bulk of 
matters occurring at the lower levels. Nevertheless, in terms of an 
administrative structure and rationale, there has to be authority 
placed with responsibility at the top. I've tried to review this in my 
statement. 

Mr. DYMALLY. Judge Rogers? 
Judge ROGERS. Yes, Mr. Chairman? 
Mr. DYMALLY. May I interrupt you for a moment? Mr. Rohra

bacher and I will have to leave to go vote. We'll ask Mr. Fauntroy 
to continue the hearing. 

But before I leave, let me just ask you one quick question. What 
would be your response to an amendment for a speedy trial in the 
bill, such as we have in California? 

Judge ROGERS. Well, speedy trial is a matter that has been con
sidered by the Council of the District of Columbia, and I saw Coun
cilmember Rolark here earlier and she may wish to address that. 
The only comment I will make, Mr. Chairman, is if you pass a 
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speedy trial act in the District of Columbia, then you will have to 
provide more resources, more judicial resources to the system. Oth
erwise, you will simply have cases dismissed and reindictments, re
presentments and you will, in my view at any rate, exacerbate the 
problems of delay and congestion. 

Thank you though for your attention while you were here. 
Thank you. 

Mr. FAUNTROY. You may continue. 
Judge ROGERS. Mr. Chairman, I'd be happy to respond to your 

questions. I've tried to set forth in my statement a lot of informa
tion that I hope will be of value to you and to the subcommittee. Of 
course, I'm available to provide any additional information I can. 

Mr. FAUNTROY. I want to thank you both for your written testi
mony, which will be included in the record, and for your remarks 
here as a part of the hearing. 

[The prepared statement of Judge Rogers, with attachments fol
lows:] 
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STATEMENT OF THE HONORABLE JUDITH W. ROGERS 
CHIEF JUDGE OF ruE DISTRICT OF COLUMBIA COURT OF APPEArs 

and CHAIR OF THE JOINT COMMITTEE ON JUDICIAL ADMINISTRATION 
of the DISTRICT OF COLUMBIA COURTS 

.QD. 
H.R. 3470 District of Columbia Judicial Reorganization Act of 1989 

~ 
SUBCOMMITTEE ON JUDICIARX AND EDUCATION 

COMMITTEE ON THE DISTRICT OF COLUMBIA 
UNITEP STATES HOUSE OF REPRESENTATIVES 

october 26. 1989 

Thank you for the opportunity to submit th.is statement. I 

am heartened by the prompt scheduling of the hearings on H.R. 

3470, the District of Columbia Judicial Reorganization Act of 

1989. The legislation introduced by Congressman Fauntroy 

includes provisions that would address immediate and long 

standing needs of the District of Columbia courts for additional 

judicial resources. It comes at a particularly appropriate time 

in view of the added pressures on the District of Columbia courts 

arising from the scourge of illegal drug use and drug-related 

violence in our community. w'hile the problems encountered by the 

District of Columbia courts are similar to those associated with 

overcrowded courts throughout the nation, they are complicated by 

the increasing number of prosecutions and other related matters 

that result from the widespread use of highly ~ddictive drugs. 

To assure that the courts of the District of Columbia can 

provide fair and impartial proc~edings in a timely manner means 

that the resources of the courts must be increased. This was 

recognized by President Bush in his address to the Nation on 

September 5, 1989, when he called for the justice system to 
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assure the swift and ~~rtain punishment for activities associated 

with illegal drugs. The President recognized, as did the 

Chairman of the Senate Judiciary committee in response to the 

President's speech, that the criminal justice system must be 

enlarged across the board and that more courts are required. ~ 

generallv National prug Control strategy (The White House, 

september ~989). 

The needs of the District of Columbia courts are well 

documented. In a variety of reports and studies by independent 

organizations, the unanimous conclusion is that additional 

jUdicial resources are required. As additional cases are brought 

to the courts there will be a need for more trial and appellate 

court resources. See id. at ~9. Equally as important as the 

trial court's needs is the need to assure that the appellate 

court has the resources to provide justice on appeal, 

particularly when the cases overwhelm the trial court dockets. 

For virtually all of the cases that come into the District's 

courts, the District of Columbia Court of Appeals is the court of 

last resort.' 

In jurisdictions with large appellate caseloads, the states 

have provided additional appellate court resources in the form of 

intermediate courts of appeal so that more cases can be decided 

more quickly and the jurisprudential role of the appellate court 

is not jeopardized. Thirty-eight states have created 

, Since ~973, the united states supreme Court has granted 
certiorari in only seven cases, all except one involving criminal 
appeals, and the single civil appeal was dismissed. 
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intermediate appellate courts in response to the delay and 

congestion on appeal that existed before the present surg'e in 

drug-related cases. Lesser measures, such as adding judges and 

staff to existing appellate courts, has proved inadequate to meet 

the task. No state without an intermediate court has a caseload 

that comes close to that of the District of Columbia Court of 

Appeals. Despite increased jUdicial productivity, the use of 

senior judges, and management improvements, as of September 1989 

there were 2,398 cases pending in the Court and six months of 

fully briefed cases waiting to be heard. 

In the District of Columbia, the organized and voluntary Bar 

as well as the National Center for State Courts, the Council for 

Court Excellence chaired by the Honorable Charles McC. Mathias, 

and other interested persons, including the chairperson of the 

Judiciary Committee of the Council of the District of Columbia, 

have recommended the establishnient of an iJ"termediate appellate 

court. The need, first documented ten yea:cs ago, and more 

recently redocumented in a study by the D.C. Bar, is now more 

pressing. In sum, it is long past time for congress to act. 

Titles I and II of H.R. 3470 would further the Congressional 

purpose in enacting the D.C. Court Reform and crilltinal Procedure 

Act of 1970 to establish a state-type court system in the 

District of Columbia and thereby eliminate congestion and delay 

in the trial and appeal of local matters. The bill provides for 

an intermedi.ate appellate court based on a model recommended in 

1986 by the National Center for State Courts as part of its study 
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of delay in the D.C. Court of Appeals. It provides for a seven-

member Supreme court, a nine-member intermediate court, a single 

appellate clerk of court, and a pass-through provision to assure 

that matters ultimately to be heard by the Supreme Court sitting 

en banc may be heard initially without prior consideration by the 

intermediate court. Although the pass-through standard in the 

bill is far too narrow to achieve its purpose, this is remedied 

by a simple amendment, and it, along with the other appellate 

court provisions, warrant prompt enactment. 

The bill also would clarify the administrative 

responsibility for the administration of the court system, 

providing for the chief justice of the highest court to . 

administer the court system with the assistance of a court 

executive and advice from a reconstituted Joint committee on 

Judicial Administration. The chief judge of. each court would 

remain responsible for the daily administration of the respective 

courts. In carrying out those functions the chief judges would 

be assisted by the clerk of the respective court, and in matters 

concerning the court system, by the executive officer. 

This L.treamlined organiza tional structure draws on the 

experience of the states2 while taking cognizance of the 

2 Forty-eight (48) state court systems place responsibility 
for the administration of the court system in the chief justice 
of the highest court or the highest court itself, generally to be 
exercised by the chief justice of that court. The two largest 
states -- New York and California -- use committees with the 
chief justice of the highest court having SUbstantial authority 
to carry out the responsibility for administration. National 
Court Statistics project, National Center for state Courts, State 
Court Organization. 1980, (1982), as updated by the Clerk of the 
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experience of the District of Columbia court system. It is 

consistent with the recommendations of the recent study of the 

court by a D.C. Bar Commitee. 3 It also assures that 

administrative matters affecting the court system will be 

addressed from the combined perspective of the court system while 

leaving the daily administrative tasks to the chief judges of the 

several courts. 

In addition, the bill would provide eight additional judges 

for the Superior Court as well as thirteen additional hearing 

commissioners. The commisioners would be redesignated as 

magistrates and have greater authority than existing hearing 

commissioners and be subject to new selection and retention 

procedures. As the unified trial court has matured in the past 

eighteen years, additional judges have been added once before by 

Congress, and Congress authorized the appointment of hearing 

commissioners. Still, the volume of cases filed in the trial 

court makes the need for additional resources undeniably clear. 

The chief judge of the superior Court sets forth those needs in a 

separate statement today. 

Other amendments, Titles IV and V, relate to the membership 

of the Nomination and Tenure Commissions and an advisory 

committee on the judicial system. 

To set these proposals in perspective, I review the reasons 

for the reorganization of the District of Columbia courts by 

court, Richard B. Hoffman. 

3 ~ note 36, infra. 
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congress in 1970 in Part I of this statement. In Part II I 

discuss the studies that examined the courts ten years after 

their creation in 1970, and in Part III the efforts by the courts 

to improve their efficiency and effectiveness. I conclude, in 

Part IV, with a discussion of appellate court restructuring and 

the provisions of H.R. 3470 that address the need for judicial 

resources. 

I. Background 

The present District of Columbia court system was created by 

congress in the District of Columbia Court Reform and Criminal 

Procedure Act of 1970. 4 The Act transferred jurisdiction over 

criminal prosecutions and civil proceedings from the federal 

courts to a new District of Columbia Court system. Prior to the 

Court Reform Act the several District of Columbia courts had very 

limited jurisdiction. For example, the D.C. Court of General 

Sessions had jurisdiction over civil matters involving less than 

$10,000. Its criminal jurisidiction was limited to trials 

involving misdemeanors and to hearings on probable cause in 

felony cases. Domestic relations cases were handled by a 

separate branch of the court and proceedings involving juvenile 

Pub. L. No. 91-358, 84 Stat. 473 (July 29, 1970). The 
enactment of the Court Reform Act came in response to the 
accumulated recommendations of a number of commissions and groups 
to upgrade the local courts in order to remedy shortcomings in 
the justice system in the District of Columbia. Mitchell, 
Introduction to symposium on the Modernization of Justice in the 
District of Columbia, 20 Am.L.Rev. (Nos. 2 & 3, December 1970 -
March 1971) xiv. 
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delinquency, neglected children and child support and paternity 

cases were handled by a separate juvenile court. 

There also was a D.C. Court of Municip~l Appeals consisting 

of six judges. Petitions for review of decisions of the 

Municipal Court of Appeals could be taken to the u.s. Court of 

Appeals for the District of Columbia Ciruit. From there appeals 

were to the United states Supreme Court on petition for 

certiorari. 

The Attorney General of the united states in 1972 stated 

that the old system was 

unacceptable in principle SDQ unworkable in practice. 
It was unacceptable in principle because a local 
judicial system deprived o~ all meaningful jurisdiction 
was inconsistent with developments toward self
government. It was unworkable in practice because the 
backlogs and delays which characterized the trial of 
felony cases in the u.s. r'istrict Court were rendering 
the system largely ineff~ctual.5 

Viewing the system as one paralleling the judicial systems 

in the 50 states,6 the Attorney General heralded the D.C. Court 

Reform Act as representing "a fundamental improvement in judicial 

administration," the inefficiencies and inadequacies of a 

multiplicity of local courts having been eliminated, and "[e]very 

attempt ha[ving] been made in this legislation to • • • • to give 

real power and stature to the local courts.,,7 strengthened 

further by congress in the enactment of the D.C. Self-Government 

~ at xiv-xv. 
6 IlL. at xv f xvii. 

7 I!:L. at xv. 
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and Governmental Reorganization Act,S the local court system's 

judges were to be selected by a Nomination commission that 

included federal and local representation. 

II. Studies of the D.C. Court System after ten years 

Ten years after the enactment of the Court Reform Act, the 

District of Columbia Bar evaluated the District's court system. 

The report of the committee chaired by Charles A. Horsky placed 

particular emphasis on n[t]he efficiency and effectiveness with 

which the courts of the District of Columbia schedule and dispose 

of matters brought before them n9 Its mission was also to 

recommend further improvements in the court system. 10 Running 

over 1,000 pages, the Horsky Report detailed a variety of 

internal improvements which the courts undertook to implement. 

The Horsky Committee reached no conclusion on whether or not 

the 44 judges authorized for the trial court provided sufficient 

trial judicial manpower. In recognition of the substantial 

backlog of cases in the appellate court, see Chart I, however, 

the Committee recommended, based on assumptions that the 

appellate caseload would not increase in number and complexity, 

PUb. L. No. 93-198, 87 Stat. 774 (December 24, 1973) 
(Home Rule Act) • 

Horsky, Preface to Report of the District of Columbia 
Court Svstem Study Committee of the District of Columbia Bar, 
March 1982, prepared for the Senate Subcommittee on Governmental 
Efficiency and the District of Columbia, 98th Cong.,lst Sess., 
S.Pnt. 98-34 (April 1983) vii (Horsky Report). 

10 llh at vi. 
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that three additional appellate judges be appointed for a 

temporary period. 11 No judges were ever added to the court and 

the assumptions have proved incorrect. 

A second Bar committee, chaired by John W. Douglas, 

specifically addressed the workload of the Court of Appeals. It 

recommended the establishment of an intermediate court of 

appeals .12 The Douglas Committee concluded that "resolution of 

virtually all of its cases by majority vote of three-judge panels 

[is] an altogether unacceptable modus operandi for a 

jurisdiction's highest court. nl3 The committee further concluded 

that "the Court's 15.5 months average delay from notice of appeal 

to decision is far too long, (being] roughly three times longer 

than that contemplated by the ABA Appellate Standards. ,,14 

To assess what has happened to the courts of the District of 

Columbia, it is important to recognize the impact of federal and 

local legislative initiatives. During the 1960's Congress 

enacted the legislative programs of the Great Society with the 

result that the states and the District of Columbia were required 

to conform to new federal laws and regulations and to promulgate 

local laws and regulations to carry out federal laws. These laws 

11 ~ at vii-viii. 

12 District of Columbia Court of Appeals: Workload Problems 
and possible Solutions, Final Report of the subcommittee on the 
Workload of the District of Columbia Court of Appeals, District 
of Columbia Judicial Planning Committee, August 1979 (Douglas 
Report) • 

13 Id. at 140. 

14 

36-144 - 91 - 5 
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and local regulations created new rights and remedies, which, in 

turn, spawned .:ew litigation in the local, and federal, courts. 

In addition, with the enactment of the Home Rule Act, the new 

local government, effective January 2, 1975, e~acted many laws 

creating new rights and remedies which also affected the workload 

of the courts. 

In addition, throughout this period, crime in the District 

of Columbia continued to rise, and criminal prosecutions became 

the major portion of the courts' workload. Of course, the recent 

surge in the number of drug cases and attendant violence has 

exacerbated the problems facing the courts. 

III. Responses by congress and the courts 

To respond to the increasing demands being placed on the 

District of Columbia courts, Congress, in 1986, authorized the 

appointment of seven additional trial judges for the superior 

Court and the appointment of hearing commissioners. There are 

now 51 trial judges and 15 hearing commmissioners in the Superior 

Court. Additional support staff also was authorized for the 

trial court. 

No such personnel increases occurred in the Court of 

Appeals, however. It has remained throughout its existence a 

court of nine judges. Faced with increasing appellate caseloads, 

the court has implemented management changels to improve th~ 
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effectiveness and efficiency of its operations. 1s still the time 

a case is pending on appeal continue to rise dramatically. See 

Chart 2. 

Nevertheless, despite these responses, the District of 

Columbia courts are able to function only at substantial costs to 

the justice system. For example, to respond to the rise in crime 

and the drug epidemic, the chief judge of the Superior Court has 

assigned 24 of the 51 judges to hear 'criminal cases. 

Consequently, civil matters and family proceedings face extended 

delays before coming to trial. Settlement and alternative 

dispute resolution mechanisms assist in disposing of some of 

these cases, but there remains a large number which require 

judicial attention. Maintaining the civil and family calendars 

even at this level is possible only by using retired judges more 

than they or the courts probably ever contemplated. These 

circumstances pertain notwithstanding the management improvements 

initiated by the trial court and in response to the 1986 study by 

the National Center for State Courts of delay in processing 

cases. 

All of these trends are evident at the appellate level as 

1S For instance, a summary calendar was established for 
cases which presented no new question of law and asserted errors 
that could be easily disposed of, oftentimes without oral 
argument, in a memorandum of opinion and judgment rather than a 
published opinion. In addition, a computer was installed in the 
clerk's office to expedite the handling of plead.ings and to 
facilitate scheduling; word processors were installed in judges' 
chambers; court rules were revised and new procedures were 
instituted to enhance the courts' ability to handle more cases; 
settlement efforts were expanded. Various managment improvements 
continue to be implemented. 
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well. statistics show that the number of appeals increased far 

beyond what had been anticipated at the time of the Horsky 

Report. 16 Between 1976 and 1986, appellate filings increased by 

approximately 34 percent. See Chart 3. Significant increases 

occurred in civil and agency cases. 17 The National center for 

State Courts found that the case load of the D.C. Court of 

Appeals, when compared to other state appell~te courts is, based 

on 1986 statistics, "higher by far than any other court of last 

resort not having an intermediate appellate court. ,,18 

The inevitable result, efficiencies notwithstanding, was 

greater delay on appeal: the average time a case ~s pending on 

appeal is now 22 months even with the assistance of retired 

judges. This is almost double what it was when the Douglas 

Committee recommended 10 years ago that an intermediate appellate 

court be established. 19 See Chart 4. Yet, and this point must 

16 Testimony of Charles A. Horsky, Esq., before this 
Subcommittee, April 28, 1988, on H.R. 4366. 

17 Appellate Delay in the p.C. Court of Appeals, District 
of Columbia Delay Reduction project, Southeastern Regional 
Office, National center for state courts, Volume 1 (July 1986) 9. 
(NCSC) • 

18 NCSC at 12. 

19 Section 3.52 (b) of the A.B.A. Standards Relating to 
Appellate Delay Reduction, Appellate Judges Conference, Lawyers 
Conference Task Force on the Reduction of Litigation Costs and 
Delay (approved by ABA House of Delegates, February 1988), 
provides in part: 

Compliance with the time standard~ enunciated for 
[administrative, lawyer and judicial ftInctions] should 
allow intermediate appellate courts and the state's 
highest court to issue an opinion on a~ appeal within 
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be emphasized, while the judges continue to maintain high 

standards in resolving appeals, the statistics also show that the 

judges have become more efficient, disposing of more cases in 

less time. 2D See Chart 5. 

This appellate efficiency has not been achieved without 

costs. OVer the eighteen years of its existence, the Court of 

Appeals has disposed of an increasing number of summary calendar 

cases and a decreasing number of regular calendar cases; to keep 

the backlog from growing too big,Z1 the court disposes of a large 

number of the less complex, single issue cases without oral 

argument or published opinion and fewer of the cases raising 

complex and diffcult legal issues. In addition, the court seldom 

sits en bane even though, for all practical purposes, its 

decision is the final decision in a case since the United states 

supreme Court rarely grants certiorari review. Thus, the 

jurisprudential role is, as the Douglas Report decried, relegated 

to the majority view in three-judge panels rather than the full 

court. 

IV. Appellate Restructuring 

According to the American Bar Association standar?s Relating 

to Court Organization, an appellate system should perform two 

basic functions: 

280 days of the filing of the notice of appeal. 

20 NCSC at 19 (Table 9). 

21 Despite these efforts, as of September I, 1989, there 
were 2,398 cases pendi:ng in the D.C. Court of Appeals, an 
increase of 167 cases in two months. 
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1. To review trial court proceedings to determine 
whether they have been conducted according to the law 
and applicable procedure; and 

2. To formulate and develop rules of law that are 
within the competence o~ the judicial branch to 
announce and interpret. 

When workload makes impossible the performance of both functions 

by the highest court in a jurisdiction, and improvements in 

efficiency in operations cannot be achieved without diluting the 

appellate functions, the ABA concludes that the appropriate 

solution is the fo:,mation of an intermediate ap~ellate court.~ 

The vast majority of states have restructured their 

appellate courts accordingly. Thirty-eight (38) states have 

established intermediate courts of appeal. What this means is 

that the intermediate court handles the cases involving new facts 

applied to settled law, clarifying applications of law, the error 

review function of the appellate court; the state's highest court 

handles the cases that involve new or difficult questions of law, 

the jurisprudential function. Results in other jurisdictions 

demonstrate that where intermediate courts of appeals exist, more 

error review cases are decided without sacrificing the 

jurisprudential function of the highest appellate court. Overall 

more appellate cases are decided in less time than would be true 

U NCSC at 28 quoting ABA Standards Relating to Court 
Organization at pages 32-33. 

~ NCSC at 28-29 quoting ABA commentary on its Standards 
Relating to Court Organization. 
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without an intermediate appellate court. 24 

In 1986 the National Center for state Courts studied the 

District of Columbia Court of Appeals, and concluded that serious 

consideration should be given to the establishment of an 

intermediate appellate court.~ The National center for state 

Courts proposed a high court of seven judges who would always sit 

en banc and an intermediate court of appeals of nine judges who 

would sit in panels of three. Appeal to the highest court would 

be discretionary with that court. To avoid delay, a single 

clerk's office would serve both appellate courts, and as briefs 

were filed the clerk would route them to the appropriate court, 

thereby avoiding ur~ecesary delay when it is clear the highest 

court would want to hear a case. This "pass through" procedure 

allows the highest c:ourt to consider cases of substantial 

importance expeditiously and more judges to focus on initial 

24 The report of the D.C. Court of Appeals Committee of the 
Bar Association of the District of Columbia, chaired by sidney 
White Rhyne, gathered information on the experience in other 
jurisdictions. See Bar Association committee Report on 
Intermediate Appellate Court, September 9, 1987, at 3 ff. The 
Committee reported that in Minnesota total appellate dispositions 
increased in 1984-86 by at least 61 percent: in South Carolina by 
29 percent; in Virginia by 26 percent. ~ at 4. Also, for 
example, in Minnesota, after the first full year of operation of 
its intermediate appellate court, established in 1983, the time 
on appeal for cases in which there was oral argument dropped fx'om 
15 months to 6.6 months, while the time for disposition of cases 
without oral argument dropped from 8.5 months to 5.2 months. ~ 
(attachment: letter of January ~1, 1985, from chief justice of 
the Minnesota Supreme Court to ~overnor Perpich and Senat~r Moe 
and Representative Jennings). 

25 NCSC at 3. 
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appeals. 26 

The Bar Association of the District of Columbia, after its 

own study, conducted by a committee chaired by sidney White 

Rhyne, joined in the recommendation of the National Center for 

state Courts that an intermediate appellate court be 

established.ZT Most recently, the Board of Governors of the 

District of Columbia Bar endorsed the establishment of an 

inte~~ediate appellate court based on the recommendation and 

comprehensive study of ~;be D.C. Court of Appeals by a special 

committee chaired by James P. schaller. 28 

Other suggestions for reducing appellate delay and 

congestion will not meet the need documented by the various 

studies of the D.C. Court of Appeals. The Schaller and Douglas 

committees and the National Center for state Courts concluded 

that adding judges to the current court of appeals will only 

exacerbate the present congestion and delay without separating 

26 The report of the Special Committee of the D.C. Bar to 
Study of the District of Columbia Court of Appeals, chaired by 
James P. Schaller, stated that in MassachUsetts, only 5.7 percent 
of the cases heard by the Supreme Judicial court were initially 
heard by the intermediate court~ in Minnesota, in 1987, only 6 
percent of the cases initially decided by the intermediate court 
were heard by the Supreme Court1 and in Maryland, 8 percent of 
cases decided at the intermediate court level were reviewed by 
the Maryland Court of Appeals, the highest state court. ~ 
of the Special Committee to Study thepistrict of Columbia court 
gf Appeals, June 2, 1989, at 28, 32 (schaller Report). 

v Resolution of september 12, 1987, of the Board of 
Directors of the Bar Association of the District of columbia. 

~ Letter of June 14, 1989, to Chief Judge Rogers from 
Philip A. Lacovara, President, D.C. Bar Board of Governors, on 
the Schaller Report. 
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the responsibility for jurisprudential and error review decision 

making. Experience in this jurisdiction, using retired judges, 

and experience in other jurisdictions confirms this conclusion.~ 

The retired judges currently assist the court but cannot provide 

the needed judicial resources. Programs to reduce the amount of 

time required for the preparation of the record on appeal, 

including the time required for transcripts to be prepared, are 

under way,30 but the effect of their success will be to increase 

the backlog of cases that are ready to be heard by the court. 

Criminal cases involve 57 percent of our workload,31 but 

elimina:\:ing the right to appeal in criminal cases is hardly a 

realistic solution to the problems of appellate a.elay and 

congestion. Eliminating appeals in agency cases would do little 

to solve the problem since these cases account for only 10 

~ See Charts 2 and 4, showing increasing delay on appeal, 
and Hon. Peter S. Popovich, Beginning a Judicial Tradition: 
Formative Years of the Minnesqta Court of Appeals, November, 
1987, (Minn. state Court Administrator's Office) at 7-8. 

30 Additional staff was added to the appeals coordinator's 
office in the Superior Court. Also, in November, L989, revised 
regulations for court reporters became effective that are 
designed to reduce to 60 days the time required for transcript 
preparation over a three-year period. Progress as of May, 1989, 
shows that the average tj.me for transcript preparation of 
transcripts requested since January 1, 1989, is 64 days. In 
addition, the court is seeking authority to fund computer 
assisted transcription: this requires an amendment to D.C. Code § 
11-1727 (b), and could be accomplished as part of H.R. 3470. 
Changes in court rules to permit audio recording and revised 
procedures for submis,sion of agency records are under active 
consideration. 

31 This:l.s based on the number of cases pending on October 
23, 1989. In 1986, the National Center for states Courts f·ound 
that on April 7, 1986, 65 percent of the cases pending in the 
D.C. Court of Ap?eals were criminal cases. NCSC at 24. 
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percent of the court's workload. 32 Moreover, a number of these 

appeals involve ~ 1iti~ants who have been denied 

unemployment compensation and want their day in court~ even when 

the court affirms the agency's adverse decision, the litigants 

often are satisfied precisely because their grievance has been 

given serious consideration by the court. 33 

Nor, as the court of last resort, can the appellate court 

sacrifice basic collegial decision-making procedures. The 

Solicitor General of the united states, the Honorable Kenneth W. 

starr, in recalling his eight years on the United states Court of 

Appeals for the District of Columbia Circuit, has observed that 

The deliberative process is what is to 
inform appellate adjudication. Spending time 
together, together in the courtroom, together 
in conference, is critical to the achievement 
of those values that provide the genius of 
multi-member courts.~ 

The loath congress 

In April 1988, this S~bcommittee held hearings on H.R. 4366, 

a bill to establish a supreme Court of the District of Columbia, 

and for other purposes. Then Chief Judge William C. Pryor 

testified in favor of the establishment of an intermediate 

32 This is based on the number of cases pending on october 
23, 1989. On April 7, 1986, agency cases represented 8 percent 
of the court's case1oad. NCSC at 24. 

n Remarks of Michael Milwee, Esq., counsel for the D.C. 
Department of Employment Services, at D.C. Courts Judicial 
Training Conference in 1987. 

34 Kenneth W. Starr, "Returning to Learned Hand's Farm," 
presented to the 37th Annual Members Breakfast of the Institute 
of Judicial Administration, August 5, 1989, IJh Report, vol. 21, 
no. 4, at 2, 3. 
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appellate court, as did the Chairperson of the D.C. Council 

Committee on the Judiciary, the Honorable Wilhelmina Rolark. 

Also testifying in support of an intermediate appellate court was 

the Bar Association of the District of Columbia, the Washington 

Bar Association, and Charles A. Horsky, who had chaired the Bar 

Committee that evaluated Court Reform after ten years. Mr. 

Horksy concluded that, in view of the "intolerable" delay on 

appeal, to rectify "the fundamental problem of a highest court of 

a jurisdiction not sitting in banc, a Supreme Court of 

the District and an intermediate appellate court, with 

appropriate allocation of jurisdiction to each court, now appear 

to me to be the most satisfactory alternative to the pres.ent 

system. ,,35 A number of suggestions were offered to improve the 

pending bill. 

The 101st Congress 

Responding to a variety of suggestions to improve upon prior 

proposals, H.R. 3470 provides a vehicle to enable the District of 

Columbia court system to catch up with the improvements 

undertaken in the states. Because of my concern that the courts 

be promptly provided with the additional judicial resources, I 

respectfully recommend that the bill reported by the Subcommittee 

focus on those judicial recourses. Titles I and II of the bill 

will provide additional judges that the appellate and trial 

courts require now and improve the administrative structure for 

the court system by bringing it more in line with that in the 

35 Horsky, supra note 16, at 3. 



132 

20 

state court systems and as re~ommended by the D.C. Bar.~ There 

are several amendments of importance that I will make available 

to the Subcommittee but none would alter the basic thrust of 

these titles. They relate to the pass-through provision for the 

Supreme Court, approval of court rules, the effective date of 

Title I, and judicial terms. 37 

Title III would create twenty-seven magistrates with 

authority comparable to thre judges of the D.C. Court of General 

Sessions, which was abolished in the 1970 Court Reform 

Act, in favor of a general court of trial jurisdiction. 

Experience has demonstrated, however, that the hearing 

commissioners provide valuable assistance to the trial court in 

managing its heavy caseload. While a change in name and numbers 

may well have a salutory effect, after conferring with the chief 

judge of the Superior Court, I conclude that the scope of a 

magistrate's authority requires further consideration. The chief 

judge of the Superior Court addresses this in his separate 

statement today. 

~ To ensure that delays in transcript preparation beyond 
60 days no longer occur, the Schaller Committee of the D.C. Bar 
called for administrative responsibility for the administration 
of the court reporters system to be placed in the highest court 
of the jurisdiction, noting that "in the vast majority of other 
jurisdictions, either the chief judge (or justice) of the 
jurisdiction's highest court, or the highest court, controls the 
administration of the court system." Schaller Report at 37-38. 
The Board of Governors of the D.C. Bar "unanimously endorsed the 
Committee's recommendations concerning internal administrative 
changes and goals." Letter of June 14, 1989, to Chief Judge 
Rogers from Philip A. Lacovara, President of the D.C. Bar. 

37 See attachment. 
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Therefore, in order to facilitate prompt congressional 

passage of legislation to provide judicial resources that are 

needed now, I urge the Subcommittee to report favorably on the 

proposals in H.R. 3470 to establish a Supreme Court of the 

District of Columbia with attendant responsibility and authority 

for administration of the court system in the chief justice, 

aided by a reconstituted Joint committee, and to authorize eight 

additional judges for the Superior Court. Favorable 

consideration also should be given to the recommendation of the 

chief judge of the Superior Court for additional judges. with 

appropriate modifications provision also could be made for the 

appointment of magistrates with expanded authority that is 

consistent with a trial court of general jurisdiction. These are 

the fundamental parts of a legislative package that is required 

to provide needed resources for the District of Columbia C·:lUl:t 

system on which Congress should act promptly and favorably 

Conclusion 

The 101st congress has recently approved legislation which 

would provide funds for 1,,000 additional police officers and 8 

additional trial court judges.~ No action has been taken to 

provide the needed appellate judicial resources. From the 

perspective of the District of Columbia court system, therefore, 

~ See S. Rpt. No. 101-124, Appropriations for the District 
of Columbia for Fiscal Year 1990, at 33. 
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there remain serious, long-unmet needs, which grow greater with 

the current drug problem. 

The District's trial court must b~ afforded the judicial 

resources that it requires as set forth today by the chief judge 

of that court. The District's appellate court must also be 

afforded the judicial resources that it requires. To add again 

to the resources of the trial court without simultaneously 

addressing the needs of the appellate court is inconsistent with 

the basic purposes of establishing a state-type court system in 

the District of Columbia. It also will be counterproductive to 

the efforts to assure effective law enforcement in the Nation's 

capital. 

The long-standing problems of appellate congestion and delay 

adversely affect individual citizens and professional and 

business enterprises seeking relief on appeal. Given the nature 

of activity in Washington, D.C., there is a regional and even 

national interest in assuring that there is an intermediate 

appellate court in the District of Columbia. For Congress to 

establish an intermediate appellate court in the District of 

Columbia is simply to update the state-type court system it 

created in 1970 in accordance with the restructuring of the state 

appellate systems in 38 states. It is basic to the principle of 

assuring justice on appeal; it is central to the success of the 

President's call for sure and certain punishment in the war on 

drugs. 

Accordingly, I respectfully call upon Congress to act now to 
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assure that the District of Columbia court system is able to 

afford both timely trials and timely appeals. 

Thank you. 
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ATTACHMENT 

Proposed AmendmElnts to H.R. 3470 as introduqed October 16, 1989 

TITLE I 

Page 3 line 25: strike "retired" and insert "senior". 

Explanation: To conform to statutory designation of retired. 

judges who are certified to hear cases as senior judges. 

Page 6, lines 17-18: strike the words "great and immediate 

public" and insert "substantial". Explanation: The present 

language in the bill follows the ABA Standards on Appellate 

Courts, §3.10 (d). The "public urgency" standard underlying this 

language is overly narrow. There will be cases that the Supreme 

Court will determine are of sUfficient importance that it should 

decide them init.ially and thereby eliminate unnecessary delay in 

the disposition that would occur were the appeal first to be 

heard by the intermediate court. The "sufficient importance" 

standard provid4~s a standard consistent with the jurisprudential 

responsibilitielil of the jurisdiction's highest court. Although 

broader than th.!! ABA language, it is far less expansive than that 

of the highest court in some states. See, e.g., Massachuetts 

General Laws, chapter 211A, §§ 10-11, quoted in the Schaller 

Report at A(III)-l & 2. Enabling the highest court to reach down 

to hear cases J,nitially is an important element of the 

effectiveness of the appellate system. See NCSC at 30 (in 
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addition to discretionary jurisdiction over all intermediate 

court decisions, as well as discretion to decide any case pending 

in that court, highest court should have authority to transfer 

cases from one court to another). 

Page 12 line 19: strike "1.80" and insert "90". Explanation: 

To conform to the amendment proposed for the effective date of 

Title I. See comment for page 31 1.ine 11. 

Page 17, lines 1-4: strike the sentence beginning "The 

Joint" and insert before the period in line 12: "as are approved 

by the Supreme Court." Explanation: Approval of court rules is 

not an administrative function but a legal function. The highest 

court in the jurisdiction is responsible for approving rules of 

the lower courts in virtually all of the states. ~ Grau, 

Judicial Rulemaking: Administration. Access and Accountability, 

18 & 75 (Amer. Judicature Society, 1978). The proposed amendment 

is consistent with provisions in the states placing authority in 

the highest state court to approve the rules of the other courts. 

Page 17 lines 23-24 and page 18 lines 1-2: strike all that 

appears and insert after "unless it" and before "prescribes or 

adopts" the phrase "or the Supreme .court". Explanation: The 

amendment would maintain the current provisions that the Superior 

Court will follow the federal rules of civil and criminal 

procedure unless it changes them and clarifies that the Supreme 

Court can make changes so that the federal rules would not apply 

in the Superior Court. 

Page 22, line 4: insert a new sentence: "In assisting the 
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chief justice, the executive officer shall provide appropriate 

assistance to the chief judges of the other courts in carrying 

out their administrative responsibilities." Explanation: To make 

explicit that the executive officer shall provide assistance to 

the chief judges in carrying out their administrative 

responsibilities in their courts. 

Title II 

Page 31 line 11: strike "one year" and insert "six months". 

Explanation: The six month period for the effective date of the 

1970 Court Reform Act proved workable. That statute, like H.R. 

3470, included the authorizations of appropriations for the new 

court system which is an important element of being able to act 

promptly. 

page 31 lines 15-22: strike these lines. Explanation: The 

term of tenure for judges should be the same. The 15-year term 

established in the 1970 Court Reform Act enhances judicial 

independence and the ability to attract persons of ability to the 

District of Columbia bench. 

,. 'I< * * 
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Mr. FAUNTROY. I was encouraged by the 1972 quote in your testi
mony from the Attorney General of the United States, particular 
as related to the developments toward self-government. For that 
reason, it would be helpful if you would comment further on title 
III of the bill, particularly as relates to the inclusion of a local role 
in the appointment of judicial magistrates. 

Judge ROGERS. Well, Mr. Chairman, I was interested to hear this 
morning the testimony of Dr. Reid because I think what I heard is 
something that represents, at least for me, a change in the position 
that I had previously heard coming from or on behalf of the elected 
officials of the District of Columbia. 

As you know, 10 years ago a number of these proposals were dis
cussed, both in terms of hearing commissioners, municipal courts, 
taking matters out of the courts and having administrative agen
cies handle a number of these matters. At that time there was a 
great uproar in opposition to that, saying that everybody should be 
entitled to have a decision by a judge. Nevertheless, some decisions 
were made such as Dr. Reid mentioned, by removing the nonmov
ing violations out of the court system and setting an administrative 
hearing process in the executive branch. 

However, when proposals were made along the same line involv
ing child support determinations there was great opposition. There 
was also opposition to having these matters involving landlord and 
tenant handled by any other than a judge. 

What I heard this morning, what I've read since your bill has 
been introduced, it seems to me that the elected officials are sug
gesting there is a different vi~w in the community, that there is an 
understanding of a need to free the judges for the more complex 
matters and to let these more simple matters be handled by non
judge officials. 

Judge Ugast has testified about the valuable role that the hear
ing commissioners have played in the District of Columbia Trial 
Court. You have commented on the problems where the hearing 
commissioner decisions are backlogged before the judges awaiting 
appeal. I think in my statement I emphasized my concern after dis
cussions with Chief Judge Ugast about figuring out a way to pre
serve a single part of general trial jurisdiction. It may well be that 
what you are proposing can be consistent with that, with the provi
sion for the direct right of appeal from a fmal decision by what is 
proposed as magistrates in your bill. 

I hasten to add, Mr. Chairman, as you know, if you provide a 
right of direct appeal, you have to add some numbers to the figures 
that I've already given you because those are high-volume cases. 
While the number of appeals in terms of percentages may not be 
high, nevertheless those are appeals that often involve serious mat
ters. 

For example, our products liability law in the District of Colum
bia arose out of a small claims court case. Civil cases involving up 
to $50,000 often involve difficult and serious issues. So, there is a 
balance, it seems to me, between trying to have some sort of official 
that is available with the prestige and with the screening process 
for selection so that there is a competent body of officials who can 
dispose of what you have descrihed as some of the lesser matters 
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that come before the courts so that more prompt resolution of mat
ters is possible. 

Mr. FAUNTROY. Again, in title IV we talk about changes in the 
judicial nomination and tenure commissions giving a greater role 
to local community persons and thus advancing self-government. 
What's your view on that? 

Judge ROGERS. Mr. Chairman, one reason I included the quote 
from the Attorney General was to make it clear that the adminis
tration had long been on record as saying that court reform is a 
step toward self-government. I agree with Chief Judge Ugast's com
ments earlier this morning that I think the nomination and tenure 
commissions have worked well in the District of Columbia; Certain
ly you know, as well as I do, in terms of the people who have been 
appointed to the courts, that our court systems have, I think, been 
very fortunate in that we have not had judges involved in the types 
of problems that have existed around the country. 

So, my main emphasis would be that it is important that the pro
cedure for nomination and the procedure for retention be designed 
in a manner that preserves the independence and the integrity of 
those processes. 

Mr. FAUNTROY. On the advisory committee in title V, any com
ments? 

Judge ROGERS. No, Mr. Chairman. I would only suggest to you 
that the court currently, as you know, has a lot of advisory groups 
that come to it. It's not only through the advisory neighborhood 
commissions, but of course it is through the multiple organized, as 
well as voluntary, bar associations in the District of Columbia as 
well as some of the civic organizations. 

What you are proposing, as I understand it, is a group that 
would annually report to the Congress, and I hope you would 
amend your bill so they could report to the chief judge of the high
est court as well, on what their concerns are and feelings are about 
what is happening in our court system. 

Again, I think it is important that in defming the mission of any 
such group that it be clear that its focus would be on the broader 
pictures and not individual case determinations because I do think 
that the integrity and independence of the judicial system is some
thing that must be preserved. 

Mr. FAUNTROY. You've heard our discussion about the appellate 
backlog and the suggestion by some that an appellate division 
within the D.C. Superior Court might be appropriate. What's your 
view on that? 

Judge ROGERS. Mr. Chairman, so far as I know, there's only one 
jurisdiction that has that and that's New York. The way it actually 
works is the Governor selects from members of the trial court and 
I'm advised that people who are appointed there stay there. So, in 
effect, you have an intermediate court of appeals that functions in
dependently. I don't see that as an advantage to what you have 
proposed. 

I think the point Chief Judge Ugast makes is a good one. We 
have experienced in a local court system where in the past, before 
these great volumes of cases were coming into the court, where a 
newly appointed judge to the trial court was invited to sit as a 
member of a panel on the court of appeals, both so that that judge 
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could get a sense of what we do and also understand how we do it, 
but see the perception of a case from a different angle. What we 
found is not only are there some of the tensions where one trial 
judge is ruling on another trial judge's opinion, but also the prob
lem of workload. The trial judges were very conscientious in assist
ing, but because of the demands from their own caseloads, they 
were simply unable to get to t.heir work in preparing the appeal 
opinion. 

So, that system has not worked well in the District of Columbia 
and indeed has been suspended simply because Chief Judge Ugast 
has needed every judge available and indeed has had to call back 
retired judges to assist in handling the volume of cases. 

Mr. FAUNTROY. I think you did indicate that simply &dcling more 
judges to the D.C. Court of Appeals is not a solution given the expe
rience in Minnesota, did you mention? 

Judge ROGERS. In Minnesota, for example, and in our own court 
system because it doesn't solve the basic problem of freeing up 
judges to handle the jurisprudential questions. 

What the system that you propose does is to establish a level 
whereby the volume of cases can move out and move out quickly 
and the appellate system as a whole is able to perform both of its 
functions. Simply adding judges to our court will exacerbate the 
problems we now have of jurisprudential inconsistencies, where 
one panel of judges rules one way and the next panel of judges 
tries to figure out a way to distinguish or basically ignore the opin
ion of the other panel. Because of the pressures on time, even 
though our rules provide for a mechanism whereby the court can 
hear a matter on bank where there is a difference of opinion be
tween panel opinions, that rarely happens simply because of the 
pressures of time. We do not have the type of consistent oversight 
of those jurisprudential questions. 

I think it's important to understand that adding judges to our 
court does not do anything to resolve the problem of the jurispru
dential questions being resolved by three judge panels. BasicallX 
that is one judge who has to find another judge who either doesn t 
object too strongly to the view being presented or is willing to join 
it. That is how the important legal questions are being decided. 
That is not the system that Congress contemplated. It is not the 
system that the States have and it is not the system that the ABA 
standards call for. 

Mr. FAUNTROY. You, in your testimony, also indicated the aver
age time for a case pending on appeal is 22 months. 

Judge ROGERS. Yes, Mr. Chairman. 
Mr. FAUNTROY. I just have two questions about that. One, what's 

the average time in the other States? Two, what do you think 
would be an ideal time a case should be pending on appeal? 

Judge ROGERS. Well, the ABA standards say that the appellate 
process should be completed in 280 days. As I mentioned to you, in 
Minnesota for example, when they created their intermediate 
court, the bar association report points out that the delay there 
was approximately 15 months. 

I hasten to add that a large part of that delay is not only the 
time it takes to get a case on the calendar and to be decided by a 
judge, but it is also the delay attendant to the preparation of the 
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record and the transcript on appeal. So, the things that I've been 
describing to you that we're doing to try to address that problem
for instance, we have hired additional staff for the appElals coordi
nators office. We are actively considering rules, changes for the 
preparation of agency appeals in excess of 500 pages. We have re
vised the court reporter regulations over a 3-year period to bring 
the transcript time down to 60 days. But the point I wish to empha
size here is that when we achieve what I will call the efficiencies of 
record preparation and transcript pre~aration, what that simply 
does is move the delay out of the clerk s office and into the judges 
chambers. So we will have instead of 6 months of fully briefed 
cases ready to be argued and decided, you will have many, many 
more cases fully briefed, ready to be decided. 

I would hasten also to point out that there are those who suggest 
that we should do things like have mediators, we should have set
tlement conferences. So, last fall, we had one of our retired judges 
assigned to our conference procedure. He was a great advocate of 
that thinking that it would dispose of a number of cases. He sat on 
approximately 81 cases and less than 10 percent of those could be 
resolved. 

The problem is the trial courts now have systems that are set up 
to divert cases out of the courts which can be settled either 
through mediation or arbitration. In addition, the pressures of time 
sometimes cause parties to reach agreement without waiting for 
further litigation in the courts. By the time the case comes up to 
appeal, parties have waited so long that the notion of waiting 
longer has already been accepted if it were and the incentive to 
settle has long since passed. 

That is what we found last fall. It was easy to see as a result of 
that experience that it was not a cost-efficient way to use judge 
time. Nevertheless, we maintain the availability of the settlement 
conference procedure and from time to time· parties will request it. 
But my experience, both before I came on the court and since I've 
come on the court, is that unless it is a case, say, involving a 
zoning matter where delay is literally costing hundreds of thou
sands of dollars a day, it is unlikely that the settlement conference 
procedure is going to dispose of many cases. I think our experience 
last fall makes that abundantly clear. 

Mr. FAUNTROY. I must, as well, ask you a question about the cre
ation of a municipal court or lower level court that would-with of 
course review to the D.C. Superior Court, but with the hope that it 
eliminate some of the cases that might be appealed because of this 
trial level review process. 

Judge ROGERS. Well, Mr. Chairman, it's interesting, I think, that 
what you're trying to accomplish in your bill is somewhat compara
ble to what we're trying to accomplish in the court of appeals in 
this sense. The bill you have introduced would, as the. National 
Center for State Courts recommended, have a single clerk's office 
to handle the work of both of the appellate courts. In a manner of 
speaking, the provision that you have established for the magis
trates would have that magistrate function serviced by the same 
clerk of the court that now serves the trial court, and in that sense 
achieve the economies and efficiencies that other jurisdictions have 
found to be beneficial. 
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I think when the court reform legislation was being discussed 
and had been studied by previous bar committees, one of the con
cerns was by having independent courts it did not allow the flexi
bility of assignment of judges. It created additional costs and ineffi
ciencies by having separate bureaucrac:jes serving thEl different 
courts and that there were efficiencJ;::;s and economies to be 
achieved through a unified court system. It seems to me that is 
consistent with what title III of your bill is proposing. 

Mr. FAUNTROY. You would agree that it would probably not be 
most efficient to have a three-tier court system with a clerk for 
each court and an executive officer who is responsible to each 
judge? 

Judge ROGERS. Well, let me say that there was a case manage
ment study done prior to court reform which pointed out the need 
for administrative capability in courts and there had been a Feder
al study as well talking about the need to bring in administrative 
and management expertise to the courts through an officjal
whether it's called a circuit executive or executive officer or court 
administration. It was in testimony and reports :fIled with the Con
gress at that time predicted that the volume of work in the trial 
court would be in effect that the court executive would be working 
on trial court matters. 

That is what's happened in the District of Columbia. The court 
executive serves as a staff assistant to the chief judge of the trial 
court. 

What I think the most recent studies done by Duke Cameron and 
Isaiah Zimmerman and one other person, l;l.nd I've cited it in my 
testimony, has pointed out, that experience in the State court sys
tems has demonstrated two things. 

Number one, judges have become better administrators. That 
may simply be a factor of people being selected as judges who have 
some administrative responsibility or those judges simply learn
ing-going back to school, taking the courses that are necessary to 
understand and be able to implement administration and manage
ment decisions of their courts. That judges, no matter where they 
are located, are going to give up certain responsibilities. They are 
going to keep the responsibilities for calendaring. They are going to 
keep the responsibilities for assigning judges. 

So, when you look at the statute that's been passed in the Dis
trict of Columbia back in 1970 by Congress, what was created was a 
very different animal than what, in fact, has happened in the Dis
trict of Columbia. I think your bill is trying to take acknowledg
ment of that fact, that the court reform legislation created a court 
executive that literally would administer all of the courts. He 
would make calendar assignments, he or she would assign judges, 
and do all of the ministerial matters associated with the two-court 
systems. 

That has proven not to be satisfactory to the chief judges or to 
the court administrators around the country and there has been 
over the last 10 years an evolving relationship. So, it is generally 
the consensus that has been reached that the court. administrator 
for a system should look at court-vvide matters, whether it be man
agement, personnel, fiscal matters, training, research and develop
ment. Those are the types of matters that the court system as a 
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whole has to address; the court reporters, as I've mentioned before. 
Each chief judge should for his or her court run the day-to-day op
erations of that court. Let me the chief judge, with the clerk of 
that court and with such other assistance that the chief judge 
needs, run the day-to-day operations of that court. 

That is what your bill provides. It would say very clearly that 
the chief judge of each court runs the day-to-day court, working 
with the clerk of the court. It would say also that the court admin
istrator, as is true around the country, is to report to the highest 
court or to the chief judge of the highest court to deal with these 
court system problems. 

For example, in our court system we now have computer systems 
where you can't talk between the two courts in terms of exchange 
of records. Both Chief Judge Ugast and I are of the view that when 
the computer systems are to be examined, we need to have some
one who looks at them from the point of view of how can the two 
courtS meet their own needs but also meet the needs of each other. 
There's that type of system-wide focus where at least the experi
ence has been that the management expertise can be very valuable 
and useful. 

B: in terms of running the day-to-day operations of the courts, 
those have to be the chief judges, with such assistance as they 
need. 

Mr. FAUNTROY. Thank you. That's very illuminating. 
Given the uniqueness of the D.C. court system and its history 

and tradition, as Juc;lge Ugast has pointed out, what about a joint 
committee for the administration of the courts? 

Judge ROGERS. You provide for that, Mr. Chairman. You have a 
joint committee that provides for the advice and consultation and 
assistance. I thillk it is important to understand what happens in 
fact. In talking with chief judges around the country, there is no 
way that the chief judge of the highest court can become a dictator, 
can direct that things happen. These things have to be worked out 
in a collegial and cooperative manner or they don?t happen. 

The process not only in this jurisdiction but in every jurisdiction, 
is a very public process. Not only do you have to go before State 
legislatures in this community, but we appear before Congress. 
During budget reviews as well as during legislative reviews, issues 
come out as to what are the needs of the various courts, what is 
happening. 

In addition, in this jurisdiction, we have a system by which the 
chief judges are selected by the nomination commission and in the 
process of that selection these qualities are examined by the com
mission in terms of who would be a chief judge, who would be effec
tive, who could not only provide the leadership and collegiality nec
essary within that court but throughout the court system and work 
together effectively. I think that it draws on the wlluable experi
ence in this jurisdiction that making certain all voices are heard 
and that there is a process by which that can be heard, and yet 
providing, as do all the other court systems throughout the coun
try, responsibility that also has some authority to address the ad
ministrative needs of the court system. 

Mr. FAUNTROY. Thank you. 
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Mr. Chai rman, may I just ask your indulgence for just one ques
tion and th en I'll be through. 

What about a joint committee composed differently, say with the 
three judges with a tie-breaking vote available to the chief judge of 
the supreme court? 

Judge ROGERS. Mr. Chairman, I don't know how you run an oper
ation effectively unless you have the authority to do so. If you look 
around thle country, if you're going to have some mechanism 
whereby there's a committee structure, the chief justice has the ap
pointment power with more than a majority on that committee. 

I think it's important to understand all that we're trying to 
achieve here is a system whereby there is a court system-wide per
spective and not only a perspective from, "Well, I'm chief judge of 
the appeals court, so that's all I'm concerned about," or, "I'm chief 
judge of the trial court and that's all I'm concerned about." Some
one looking at that system has to keep systems need in mind. Get
ting the advice, getting the consultation, getting whatever exper
tise is available, whether it comes through the bar or through the 
court organizations itself and then being able to make decisions
and inevitably, Mr. Chairman, as you know, there are no decisions 
that are going to be made that are not going to be fully reviewed 
either by the Appropriations Committees of the Congress or the 
Council of the District of Columbia. 

Mr. DYMALLY. Judge? 
Judge ROGERS. Yes, Mr. Chairman. 
Mr. DY:MALLY. Under the provisions of the act, the Congress will, 

in effect, elevate the court of appeals judges to the supreme court. 
Do you seE~ us taking away the Presidential appointed powers and 
do you see any subsequent constitutional problems with that? 

J'~ldge ROGERS. Mr. Chairman, the judges on the court of appeals 
now have all of the authority and power that the highest court 
would have if this bill were to be passed. All we are talking about 
is adding seven judges and those seven judges, at least under cur
rent law, would be nominated through the nominating commission 
process i:.md three names would go over for each vacancy to the 
President and the nominate and the Senate would confirm the 
judges of those courts. 

Mr. DYMALLY. But would the bill not automatically elevate the 
court of appeals judges to the supreme court? 

Judge ROGERS. Mr. Chairman, it's sort of what are you looking 
at, the doughnut or the hole? You could say that the bill would 
change the name of the court, but you could also say that some of 
the authority of the current court is being put in another court. 
Namely we now have both the error review and the jurisprudential 
functions. Under Congressman Fauntroy's proposal, the jurispru
dential functions would stay with the highest court of the District 
of Columbia. The error review functions would be removed and 
placed in an intermediate cuurt. 

Mr. DYMALLY. But you see no legal problems with that? 
Judge ROGERS. No, because the President has appointed all of 

these judges to the court that exist now and he or she would make 
any future appointment. 

Mr. DYMALLY. 3,470 provides for a I-year transition period. You 
are advocating 6 months. Do you see ~ny problems? 
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Judge ROGERS. Well, Mr. Chairman, it's interesting. I was speak
ing with judges who were involved in the transition that was re
quired under court reform in 1970 and it was pointed out to me 
that when all of the jurisdiction that was transferred from the Fed
eral courts was being transferred to this new court system, the ef
fective date was a 6-month period. While it took a lot of work to do 
it, it was done effectively and there was simply no reason given the 
fact that what we are doing in this proposal is a lot less complex. 
All we are doing is literally talking about adding some staff to the 
clerk's office and adding seven judges, that there was no need for a 
full year to pass. So that is why I recommended the 6-month 
period. 

As you notice, there is still the provision for a report to the ap
propriate committees of Congress during the transition.. 

Mr. DYMALLY. Judge, the Congressman from the District and the 
chief judge of the appeals court have come to the Congress and 
said, "We have a log jam here. We want you to help us. We want 
you to reorganize the system, create some new positions." Then one 
member from California says, "Give me a certificate of guarantee 
that you're going to :p,erform in an expeditious manner in the form 
of a speedy trial act. ' The judge responded, "Well, you exacerbate 
the problem." 

What guarantee does the public have? Where is the certificate of 
guarantee? 

Judge ROGERS. Guarantee, Mr. Chairman, is in the work that has 
been done since court reform was established and the guarantee is 
that when it's been done in 38 States throughout the country it has 
worked. You have conscientious people who are appointed to these 
positions who take their oath of office seriously. 

As I pointed out to you, the statistics in this jurisdiction show 
that the judges have become more efficient and expeditious in their 
work assignments, handling many more cases. That is the guaran
tee. It is the guarantee of public trust. As I emphasized to you, Mr. 
Chairman, that is why I think it so important that the integrity 
and independence of the judiciary be maintained. These are consci
entious people. 

All I can do is point to the experience in the States and suggest 
to you that I see no reason why the same experience would not 
occur here. The way the bill is styled, it forces that type of disci
pline on the system. 

Mr. DYMALLY. If your product is so good, why don't you give me a 
certificate of guarantee in the form of a speedy trial amendment? 

Judge ROGERS. Mr. Chairman, the speedy trial amendment isn't 
going to-I'm not sure what you mean by the speedy trial amend
ment, but the amendments I am familiar with talk about a case 
must be brought to trial within, for example, 60 days. What we are 
talking about is how do we handle all the cases that have gone to 
trial and are disposed of. Saying that we have to dispose of them 
within 60 days in effect does nothing, and I mean that very serious
ly. 

What is happening, Mr. Chairman, is each piece of legislation 
that is passed by Congress and the Council of the District of Colum
bia, because of the outcry that Congressman Fauntroy mentioned 
from the community, and that is the community of trial lawyers, 
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the community of the business professionals, it's the community of 
the average citizen. Every bill is saying to the court of appeals, 
"You must decide this appeal on an expedited basis." We now have 
about 20 different statutes that say this particular type of appeal 
must be decided within 60 days. 

As a practical matter, that means that those cases that involve, 
for example, prisoners who are locked up, where ultimately their 
conviction might be reversed or citizens who have medical malprac
tice judgments, those have to wait in line while these other cases 
are given priority. I don't think your speedy trial act solves the 
problem on the court of appeals. 

Mr. DYMALLY. I think you addressed this issue, but I want to 
raise it once more. You mentioned there were two States which 
had some help in the administration of the system. I agree with 
you, even though California has a judicial council, the supreme 
court justice, the chief supreme court justice has a lot of power still 
in that council. Not only in the appointive process, but in the ad
ministration of their decisions. 

Judge ROGERS. That's correct, Mr. Chairman, and that's correct 
in New York as well. 

Mr. DYMALLY. Yes. But the judges here are saying, "Look, you're 
taking away the power we have. You're taking away all the admin
istrative power from us." 

Judge ROGERS. That is simply inaccurate. As I pointed out, the 
chief judge of the individual court, for example the chief judge of 
the trial court, remains in charge of the day-to-day administration 
of that court system. The notion that anybody is taking away any 
power is simply incorrect. 

What we are talking about now is a system, Mr. Chairman, 
where you have a committee of five people, a majority of whom are 
trial judges. That is a system that allows administrative matters 
simply to be ignored. 

The proof of the pudding is in the D.C. Bar report which was 
unanimously endorsed by the board of governors of the bar; saying 
that to solve some of these difficult administrative problems there 
has to be a system where the highest court has the authority and 
responsibility to resolve them. 

Being chairman of a committee is a wonderful honor, but if you 
don't have the votes to move something, things simply don't get 
done. 

Mr. DYMALLY. Judge, one final question. Do you have any reser
vations about any sections of the bill that you'd like to see changed 
or strengthened? 

Judge ROGERS. I have included in my statement some amend
ments, Mr. Chairman. I think it's very important in order for the 
highest court to func~ion as I believe the Congressman intends and 
as the national center intends and as the . State court systems 
around the country intend, that there not be a standard limiting 
the highest court to taking cases of immediate public urgency. But 
rather, cases as well which are of substantial importance that the 
highest court determines it will want to hear in any event. 

That amendment is designed to eliminate unnecessary delay on 
appeal. There is no reason, in other words, for the intermediate 
court· to hear the matter if the highest court has already deter-
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mined that it will hear the matter. So, I have made that amend
ment. 

In addition, I have proposed an amendment that would clarify 
that the rule approval authority is in the highest court. That is a 
legal decision, Mr. Chairman, it is not a policy decision and the bill 
places that now in a policy body. If you look at what is true around 
the country, the rule approval authority is placed in the highest 
court. 

I have also suggested a couple of other amendments, but they are 
attached to my statement. As I've said, none of them would alter 
the basic thrust of the bill introduced by Congressman Fauntroy. 

Mr. DYMALLY. Judge, we thank you for appearing and thank all 
the witnesses for appearing. 

Judge ROGERS. Thank you very much. 
[Whereupon, at 12:05 p.m., the subcommittee was adjourned.] 
[The following additional prepared statements were received for 

the record:] 

36-144 - 91 - 6 
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STATEMENT OF CONGRESSMAN WALTER E. FAUNTROY 

BEFORE THE SUBCOMMITTEE ON JUDICIARY AND EDUCATION 

COMMITTEE ON THE DISTRICT OF COLUMBIA 

HEARING ON B.R. 3470 

THE DISTRICT OF COLUMBIA JUDICIAL REORGANIZATION ACT OF 1989 

1310 LONGWORTH HOUSE OFFICE BUILDING 

WASHINGTON, D.C. 

OCTOBER 26, 1989 

MR. CHAIRMAN, I NANT TO THANK YOU FOR AGREEING TO HOLD THESE SERIES OF 

HEARINGS SO THAT \'IE ~IIGHT MOVE EXPEDITIOUSLY TO ADDRESS THE }lEED FOR 

EXPANDED RESOURCES I'IITHIN OUR LOCAL JUDICIAL SYSTEM. 

THE DRUG DRIVEN VIOLENCE NHICH HAS ENGULFED OUR COMMUNITY HAS CAUSED 

MANY OF US TO SEARCH FOR SOLUTIONS. 

AS YOU NOTED IN YOUR OPENING REllARKS, ONE SOLUTIOrl THAT I HAVE PURSUED 

FOR ~IY MONTHS IS TO It--'VOLVE THE RESOURCES OF THE FEDERAL GOVERrmENT IN 

THE TASK OF CONTAINING THE PROLIFERATION OF DRUGS AND THE SPREAD OF 

VIOLENCE SO THAT NEIGHBORHOODS THROUGHOUT OUR COMMUNITY CAll BE RETURNED 

TO THE RESIDENTS. 

I A!! PLEASED THAT THE EFFORT TO INVOLVE THE FEDERAL GOVE~lMENT HAS BORNE 

SOME FRUIT. NEXT WEEK, THE HOUSE AND SENATE WILL VOTE ON THE CO}lFERENCE 

REPORT TO H.R. 1502, A BILL I INTRODUCED TO PROVIDE 700 ADDITIONAL 

POLICE OFFICERS TO THE HETROPOLITAN POLICE DEPARTMENT. THE FUNDS FOR 

THE FIRST YEAR OF THE FIVE-YEAR AUTHORIZATION PROVIDED FOR IN H.R. 1502 

HAVE ALREADY BEEN APPROPRIATED BY THE HOUSE AND SENATE IN THE D.C. 
1 
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AP~ROPRIATIONS BILL FOR THIS FISCAL YEAR. IN ADDITZON, THE D.C. 

GOVERNMENT HAS PROVIDED FOR 300 MORE POLICE OFFICERS IN ITS BUDGET, 

BRINGING THE TOTAL NUMBER OF NEW OFFICERS THAT WIL,- BE AVAILABLE TO 

1000. FUNDS HAVE ALSO BEEN APPROPRIATED FOR EIGHT ~:JITIONAL JUDGES TO 

BE ADDED TO THE D.C. SUPERIOR COURT. WHILE I SUPPO?T EXPANSION OF THE 

NUNBER OF ·JUDGES FOR OUR LOCAL TRIAL COURT, WE MUS'l' ALSO CONSIDER THE 

IMPACT ':i'HIS MAJOR INFUSION OF LAW ENFORCEMENT PERSC:::!EL IHLL HAVE ON OUR 

ENTIRE JUDICIAL SYSTEM. 

THAT IS WHY, MR. CHAIRMM:, IN MY SEARCH FOR SOLUTIO:.S TO THE DRUG 

CRISIS, A REVIEl'l WAS UNDERTAKEN OF EARLIER HEARINGS THIS SUBCOMNITTEE 

HAD HELD AND PR10R STUDIES THAT WERE HADE ON THE CO::RT SYSTEM IN THE 

DISTRICT OF COLUMBIA. AS A RESULT OF THAT REVIEW, S::::UOUS PROBLE~.s IN 

AVAILABLE RESOURCES FOR THE D.C. CO·:JRT SYSTEM \'JERE :::ISCOVERED. AMONG 

THOSE PROBLEMS ARE AN INTOLERJI.BLE BACKLOG IN APPELL.;TE CASES, BOTH 

CRIMINAL AND CIVIL; AND mlEROUS DELAYS IN THE PROCESSING OF CIVIL CASES, 

BOTH TRIAL AND PRE-TRIAL. AS YOU POINT OUT, THERE ;:.AS BEEN NO 

SIGNIFIChlIT OVERHAUL IN OUR COURT SYSTEM SINCE THE :970 COURT REFORM 

ACT, SOME TWENTY YEARS AGO. THE DRUG CRISIS I'.AS CL:JGGED EVERY LEVEL OF 

THE COURT SYSTEM, AND NEN APPROACHES ARE NECESSARY. 

CONSEQUENTLY, FOR THE PAST 10 MONTHS, I HAVE CONSUL':'ED WITH MANY EXPERT 

AND INTERESTED PERSONS IN SHAPING AND RESHAPING A COMPREHENSIVE PROPOSAL 

NOT ONLY TO ADDRESS 'l'HE ADDED BURDEN THE COURT HAS BEEN AND WILL BE 

EXPERIENCING ON ITS CRININAL DOCKET, BUT TO AI,SO AD:::RESS THE DELAYS IN 

THE PROCESSING OF CIVIL CASES WHICH AFFECTS THE QUA:ITY OF JUSTICE FOR 

ALL D.C. CITIZENS. 

THE PRIMARY VEHICLE FOR CONSULTATION AND INPUT HAS BEEN THE JUDICIAL 

2 
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MISSION TEAM THAT I ASSEMBLED AT THE START 0F THIS CC!~RESS TO ASSIST ME 

IN THIS IHPORTANT EFFORT. THE MISSION TEAH IS CHAIRED BY ATTORNEY 

HARLEY DANUr .. S, A PARTNER III THE LA~J FIRM OF DANIELS .\1'10 DANIELS. OTHER 

MEMBERS INCLUDE ATTORNEY 'fHOMAS DUCKENFIELD, PRESIDE~IT OF THE NATIONAL 

BAR ASSOCIATION AND FORMER CLERK OF 'I'HE D.C. SUPERICR COURT; ATTORNEY 

JACK SCHEUERMANN, A PARTNER IN THE LAW FIRM OF SMINK MID SCHEUERMANN; 

ATTORNEY JULIA WILLIAMS, SOLO PRACTITIONER; ATTORNEY FRANK CARTER, 

FORMER DIRECTOR OF THE D.C. PUBLIC DEFENDER SERVICE; ATTORNEY ANTHO~IT 

RACHAL, A SOLO PRACTITIONER; ATTORNEY MARIALICE DANIE~S, A PARTNER WITH 

DANIELS A!ID DANIELS; MR. RON LI~ITON, ONE OF THE LAYPERSON MEMBERS OF THE 

TEAM; MR. EDI~ARD SYLVESTER, STAFF DIRECTOR OF THE HC:;SE DISTRICT OF 

COLUMBIA COMMITTEE; ATTORNEY NATE SPEIGH~S, FORMER f?~SIDENT OF THE 

WASHINGTON BAR ASSOCIATION; ATTORNEY LEE SATTERFIELD OF THE C&P 

TELEPHOllE COl-,PANY; PROFESSOR CHARLES OG:'ETREE OF I'.AF:,'ARD LAI, SCHOOL; AND 

MR. FRANK PENDLETON FROM COUNCILMEMBr.R WILHELMINA RC:ARK'S OFFICE. 

SINCE DECEMBER OF LAST YEAR, THE MISSION TEAM HAS HELD MEETINGS AND 

CONDUCTED HEARINGS MID WORKSHOPS, CONSULTING IUTH TIE CHIEF JUDGES OF 

OUR COURTS, THE U.S. ATTORNEY FOR THE DISTRICT OF CO:'UMBIA, MEMBERS OF 

THE BAR, AREA LAW SCHOOL DEANS AND PROFESSORS AND I!;':Ei<ESTED CITIZENS. 

OUT OF TF.AT PROCESS HAS COME A PROPOSAL FOi< ~IHAT I BELIEVE WILL BE A 

GENUINE "PEOPLE' S COURT" IN THE DISTRICT OF COLUMBIA --- A COURT THAT· 

FUNCTIONS EFFECTIVELY AND EFFICIENTLY WHILE GIVING TEE CITIZENS OF THE 

DISTRICT A TRUE .SENSE OF SATISFACTION WITH OUR LOCAL COURT SYSTEM. 

I AM PLEASED THEREFORE T::AT YOU AND THE CH.n.IPJ1!,N OF :~E FULL COMHITTEE, 

MR. DELLW.5 JOINED ME IN INTP.ODUCING THIS BILL, H.R. 3470, THE DISTRICT 

OF COLu!~!A JUDICIAL REORGANIZI'.TION ACT OF 1989. TEE BILL HAS ~IMry 

IM>'ORTANT FEATURES: 

3 
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* TITLE ONE ESTABLISHES A SEVEN (7) MEMBER DISTRICT OF COLUMBIA 

SUPREME COURT AS THE LOCAL COURT OF LAST RESORT. THE EXISTING MEMBERS OF 

THE D.C. COURT OF APPEALS WILL BE ELEVATED TO THIS ~IEW COURT, AND THE 

PRESIDENT WILL APPOINT NINE (9) NEW MEMBERS TO THE D.C. COURT OF 

APPEALS. UNDER CURRENT PROVISIONS OF THE BILL, THE CHIEF JUSTICE IS 

GIVEN BROAD, NEI'l AUTHORITY TO ADMINISTER THE ENTIRE COURT SYSTEM. 

* TITLE TWO ADDS EIGHT (8) NEI'/ JUDGES TO THE DISTRICT OF COLUl-lBIA 

SUPERIOR COURT. THE TERMS OF THE NEWLY APPOINTED JUDGES ARE PROPOSED AT 

TEN (10) YEARS RATHER THAN FIFTEEN (15) UNDER CURRE~IT LAW. 

* TITLE THREE CREATES THE NEW POSITION OF JUCICIAL MAGIST&~TE, 

REPLACI"!IlG THE POSITION OF HEARING COMMISSIONER. TE=: BILL ADDS ELEVEN 

(11) N~i JUDICIAL MAGISTRATES BY 1991 TO ASSIST THE COURT IN BOTH CIVIL 

AND CRIMINAL DOCKETS. THE JUDICIAL MAGISTRATES WILL HAVE GREATLY 

EXPANDED AUTHORITY, AND D.C. SUPERIOR COURT JUDGES WILL NO LONGER BE 

REQUIRED TO REVIEW THEIR l'.CTIONS. MOST IHPORTANTLY, MR. CHAIRJoL,\N, THE 

JUDICIAL HAGISTRATE POSITIONS WILL BE FILLEn BY A LOCAL SELECTION 

COMMISSION, COMPOSED OF THE CHIEF JUDGE OF THE D.C. SUPERIOR COURT, THE 

MAYOR AND CHAIRMA.'l' OF THE D. C. COUNCIL, WHO ACT BASED UPON 

RECOMMENDl'.TIONS MADE BY THE JUDICIAL NOMINATIONS CO:1MISSION. 

* TITLE FOUR PROVIDES FOR GREATER LOCAL REPRESENTATION IN THE 

SELECTION AND RETENTION OF JUDGES BY CHANGING THE Y-EMBERSHIP OF T~ 

JUDICIAL NOMINATIONS AND TENURE COMMISSIONS. 

* AND TITLE FIVE CREATES A CITIZEN ADVISORY CQMHISSION FOR THE 

JUDICIl'~ SYSTEM OF THE DISTRICT OF COLUMBIA. \ 

4 
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I AGREE WITH YOU MR. CHAIRMAN, THAT THIS BILL MAY NOT BE THE PERFECT 

SOLUTION TO OUR JUD~CIAL PROBLEMS. IT IS ONE ANSWER. THERE ARE OTHERS. 

I JOIN YOU IN LOOKING FORWARD TO THESE SERIES OF HEARINGS SO THAT AT THE 

CLOSE OF THEM, WE WILL El4ERGE WITH MUCH NEEDED JUDICIAL REFORH 

LEGISLATION. 

I AH CERTAIU THAT YOU ARE DETERHINED AS I AM THAT THE MONEY ALREADY 

A?PROPRIATED FOR THE EIGHT (8) ADDITIONAL D.C. SUPERIOR COURT JUDGES 

WILL NOT BE LOST IN THIS PROCESS. AT THE SAHE TIME, I KNOW THAT YOU 

AGREE THAT A COSMETIC, BAND-AID APPROACH TO THIS PROBLEM COULD DO HORE 

HARM T!1J1.N GOOD. THA.'lK YOU. 

111111'" It 

5 
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STATEMENT OF 
WILHEI.MINA J. ROURK 

CHAIRPERSON, COlvMITTEB ON TIlE JUDICIARY 
BEFORE TIlE SUBCCM>IITTEB ON 

JUDICIARY AND EDUCATION, 
UNITED STATES HOUSE OF REPRESENTATIVES 

1lIURSDAY. OCTOBER 26, 1989 

CHAIRMAN DYMALLY AND DISTINGUISHED MEMBERS OF THE SUBCOMMITTEE, I AM 

PLEASED TO APPEAR BEFORE YOU THIS MORNING IN SUPPORT H.R. 3470, INTRODUCED BY 

MR. FAUNTROY, A BILL TO ESTABLISH- A SUPIUME COURT OF THE DISTRICT OF COLtThmIA. 

AS CHAIRPERSON OF TIlE COMMITTEE ON TIlE JUDICIARY, THE PROBLEM OF APPELLATE 

REVIEW IN TIlE DISTRICT OF COLtThffiIA COURTS IS OF PRTI-IARY CONCERN TO ME. 

RESTRUCTURING THE COURTS HAS BEEN A SUBJECT UNDER STUDY AND ANALYSIS 

CONTINUOUSLY FOR TIlE PAST ELEVEN YEARS. TIlE INCREASED NtThffiER OF CASES AND 

APPEALS FILED IN THE DISTRICT, PROCESSING TIME, AS WELL AS TIlE PERSISTENT 

BACKLOG OF CASES HAVE BEEN IDENTIFIED AS KEY FACTORS CA.LLING FOR REVISIONS IN 

THE COURT SYSTEM. IN FACT, A 1986 STUDY BY TIlE NATIONAL CENTER FOR STATE 

COURTS REVEALED THAT TIlE CASELOAD OF TIlE D.C. COURT APPEALS WAS "HIGHER BY FAR 

THAN ANY OTHER COURT OF LAST RESORT NOT HAVING AN INTERMEDIATE APPELLATE 

COURT." SINCE 1986, I DOUBT THERE HAVE BEEN ANY APPRECIABLE DIFFERENCES. 

THUS, IT SEEMS IMPERATIVE THAT MEASURES I>IUST BE TAKEN TO REVISE THE STRUCTURE 

OF THE DISTRICTI S COURT SYSTEM. 

THE ESTABLISHMENT OF A ThO-TIER APPELLATE COURT SYSTEM IN TIlE DISTRICT OF 

COLtThffiIA WILL NOT ONLY HELP TO RELIEVE TIlE CURRENT BACKLOG OF CASES, BUT ALSO 

HELP TO EXPEDITE APPEALS OF ADMINISTRATI\TE DECISIONS BY THE DISTRICT 
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GOVERNMENT. MOREOVER, A TWO-TIER SYSTIM WOULD ALLOW TIlE INTERMEDIATE 

APPELLATE COURT TO FOCUS ITS REVIEW ON INDIVIDUAL CASES TO ASSURE TIlAT 

SUBSTANTIAL JUSTICE HAS BEEN RENDERED, AND CORRECTING ANY ERRORS. ON TIlE 

OTIIER HAND. TIlE HIGIEST COURT WOULD DECIDE 'mOSE CASES TIlAT SHAPE TIlE 

DECISIONAL lAW OF TIllS JURISDICTION IN A ~IORE COLLEGIAL FASHION AND WITII 

GREATER ASSURANCE OF UNIFORMITY. CURRENTLY. 11IE D.C. COURT OF APPEALS 

PERFOR,\5 BOTII FUNCTIONS. WHILE ENHANCING OUR JUDICIAL SYSTEM, TIlE PROPOSED 

TWO-TIER SYSTEM WOULD BRING TIlE DISTRICT IN CONPORMITY WIlli TIlE PRACTICE IN 

MOST STATES. 

WHILE I LEND MY OVERALL SUPPORT TO TIllS PROPOSAL, TIlE CURRENT BUDGET 

CONSTRAINTS FACED BY TIlE DISTRICT LEAD ME TO REQUEST TIlAT CONGRFSS, IN 

ESTABLISHING THIS NEW COURT, PROVIDE THE FUNDING WHICH WILL BE REQUIRED FOR 

ITS IMPL'FMENTATION. 

BILL H.R. 3470 WOULD ALso ALLOII' FOR MORE LOCAL INPIIT IN OUR JUDICIAL 

SYSTIM BY CHANGING TIlE ~IDffiERSHIP OF TIlE JUDICIAL NOMINATION AND TENURE 

COMMISSIONS. IN ADDITION, THE BILL WOULD ESTAELISH A CITIZENS ADVISORY 

COr-MITTEE CONSISTING OF IS MEMBERS, 8 OF WHOM WOULD BE APPOINTED BY EACH 

COUNCIL!>iEMBER REPRESENTING EACH WARD OF THE CITY. LOCAL INPUT INTO TIlE 

SELECTION AND ASSESSMENT OF TIlE JUDGES AND COURTS WILL IMPROVE TIlE PROVISION 

OF SERVICES TO RESIDENTS OF TIlE DISTRICT. 

AT 11IE SUGGESTION OF COUNCIL CHAIRMAN DAVID CLARKE, I PLAN TO INTRODUCE A 

RESOLUTION WHICH,RECru-1ENDS A COUNCIL POSITION ON TIlE BILL. 

MR. CHAIRMAN AND SUBC<MMITTEE MEMBERS, iN CLOSING, I WOULD LIKE TO 

REITERATE MY SUPPORT OF H.R. 3470, AND I HOPE TIlE SUBCOMMITTEE MOVES IHTH ALL 

DUE HASTE TO ESTABLISH TIlE SUPREME COURT OF TIlE DISTRICT OF COLUMBIA. 



H.R. 3470-DISTRICT OF COLUMBIA JUDICIAL 
REORGANIZATION ACT OF 1989 

THURSDAY, NOVEMBER 2, 1989 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON JUDICIARY AND EDUCATION, 

COMMITTEE ON THE DISTRICT OF COLUMBIA, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9:07 a.m., in room 
1310-A, Longworth House Office Building, Hon. Mervyn M. Dym
ally (chairman of the subcommittee) presiding. 

Members present: Representatives Dymally, Fauntroy, and Rohra
bacher. 

Also present: Edward C. Sylvester, Jr., staff director; Johnny 
Barnes, senior staff counsel; Donn G. Davis, senior legislative asso
ciate; Donald M. Temple, senior staff counsel; Ronald C. Willis. 
senior staff associate; Marvin R. Eason, and Nelson F. Rimen
snyder, staff assistants; Mark J. Robertson, minority staff director; 
Howard Lee, minority assistant staff director; and Rick Dykema, 
minority staff assistant. 

Mr. DYMALLY: Good morning. . 
The Subcommittee on Judiciary and Education is called to order 

for our second day of hearings on H.R. 3470 by Mr. Fauntroy. This 
legislation provides for reorganization of the District of Columbia 
court system. 

At our last hearing on October 26, 1989, the chief judges of the 
District of Columbia Superior Court and the D.C. Court of Appeals 
and the corporation counsel for the District of Columbia presented 
their testimony to the subcommittee on H.R. 3470. We learned a 
great deal about the need to make the local court system more effi
cient and effective at both the trial and appellate levels. Many of 
the changes which were recommended are long overdue since the 
creation of the local court system by Congress almost 20 years ago. 

I note that H.R. 3470 is an evolving document. It is reflective of 
the various criticisms and recommendations which I have received 
since our very first subcommittee hearing on the issue of an inter
mediate court of appeals in the last Congress. 

I expect that there will be several amendments to this bill in 
markup which will further improve our work product and greatly 
enhance the likelihood of its passage. To this end, I appreciate the 
comments and suggestions which we have received and look for
ward to the testimony which will be presented today. 

We have scheduled a third and fmal day of hearings on Wednes
day, November 15. It is my expectation that the full committee will 

(161) 
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probably report this or a similar bill to the full House-at first, I 
thought early December ~ but I understand we may gelj home for 
Thanksgiving turkey, and that will change our scheduling. 

I extend my appreciation to each of the witnesses for taking the 
time out of their busy schedules to present testimony today. 

Our first witness is Mr. Schaller, chairman of the District Bar 
Special Committee to Study the Court of Appeals, and then Mr. 
Sidney White Rhyne. But before we do that, let's hear from the 
member from the District of Columbia, my friend, Mr. Fauntroy. 

[The prepared opening statement of Mr. Dymally follows:] 
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(ftNIN6 STAIDENT 

IF 
THE H(lfORABlE ffRVYN pt. DYPW..LY 

CHAIRl1AN~ SUBCMUTTEE (If JUDICIARY AND EDUCATION 
CI19l1TIEE ON THE DISTRICT (F Ca..UPUHA 

HEARING ON H.R. 3470 

THURSDAY ~ NOVEPIBER 2~ 1989 

GOOD MORNING. 

THE SUBCOMMIITEE ON JUDICIARY AND EDUCATION IS HEREBY CALLED 

TO ORDER FOR OUR SECOND DAY OF HEARINGS ON H.R. 3470. LEGISLATION 

WHICH PROVIDES FOR REORGANIZATION OF THE DISTRICT OF COLUMBIA 

COURT SYSTEM. 

AT OUR LAST HEARING ON OCTOBER 26. 1989. THE CHIEF JUDGES OF 

THE DISTRICT OF COLUMBIA SUPERIOR COURT AND COURT OF APPEALS. 

AND THE CORPORATION COUNSEL FOR THE DISTRICT OF COLUMBIA 

PRESENTED TESTIMONY TO THE SUBCOMMITTEE ON H.R. 3470. WE LEARNED 

A GREAT DEAL ABOUT THE NEED TO MAKE THE LOCAL COURT SYSTEM 

MORE EFFICIENT AND EFFECTIVE, AT BOTH THE TRIAL AND APPELLATE 

LEVELS. MANY OF THE CHANGES WHICH WERE RECOMMENDED ARE LONG 

OVERDUE SINCE THE CREATION OF THE LOCAL COURT SYSTEM-BY CONGRESS 

ALMOST TWENTY (20) YEARS AGO. 

I NOTE THAT H.R. 3470 IS AN EVOLVING DOCUMENT. IT IS REFLECTIVE 

OF THE VARIOUS CRITICISMS AND RECOMMENDATIONS WHICH I HAVE 

RECEIVED SINCE OUR VERY FIRST SUBCOMMIITEE HEARING ON THE ISSUE 
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OF AN INTERMEDIATE COURT OF APPEALS IN THE LAST CONGRESS. 

I EXPECT THAT THERE WILL: BE SEVERAL AMENDMENTS TO THIS BILL 
IN MARK-UP, WHICH WILL FURTHER IMPROVE OUR WORK PRODUCT AND 
GREATLY ENHANCE THE LIKELIHOOD OF ITS PASSAGE. TO THIS END, 
I APPRECIATE THE COMMENTS AND SUGGESTIONS WHICH WE HAVE RECEIVED 
AND LOOK FORWARD TO THE TESTIMONY WHICH WILL BE PRESENTED TODAY. 

WE HAVE SCHEDULED A THIRD AND FINAL DAY OF HEARINGS ON WEDNESDAY, 
NOVEMBER 15, 1989. IT [S MY EXPECTATION THAT THE FULL COMMITTEE 
WILL PROBABLY REPORT THIS OR A SIMILAR BILL TO THE FULL HOUSE 
IN EARLY DECEMBER. 

I EXTEND MY APPRECIATION TO EACH OF OUR WITNESSES FOR TAKING 
TIME OUT OF THEIR BUSY SCHEDULES TO PRESENT TESTIMONY TODAY. 

OUR FIRST WITNESSES ARE MR. JAMES SCHALLER, CHAIRMAN OF THE 
D.C. BAR SPECIAL COMMITTEE TO STUDY THE D.C. COURT OF APPEALS 
AND MR. SIDNEY WHITE RHYNE, CHAIRMAN OF THE BAR ASSOCIATION 
OF D.C. STUDY COMMITTEE ON THE D.C. INTERMEDIATE APPELLATE 
COURT. THEY WILL BE FOLLOWED B¥ FORMER SENATOR CHARLES MCC. 
MATHIAS AND MR. CHARLES HORSKY, REPRESENTING THE COUNCIL FOR 
COURT EXCELLENCE. 
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Mr. FAUNTROY. Thank you, Mr. Chairman. 
I want to again thank you for taking the time from your sched

ule to continue the hearings on this most important matter. Last 
week, we received valuable testimony from our witnesses, and I 
look forward to listening to the statements we will hear today and 
to engaging in a dialogue with the witnesses appearing before us. 

I would, however, be remiss, Mr. Chairman, if I did not comment 
that at a time when we in the Congress have agreed to some solu
tions to the problem of drug-driven violence that has so deeply pen
etrated our local community, the President of the United States 
seems to have declared a cease-fIre in our war against drugs. 

I am, of course, referring to the recent veto by President Bush of 
H.R. 3026, the D.C. appropriations bill for fIscal year 1990. The 
President's veto places a cloud of doubt over our efforts on this bill. 
That is because the funds for the eight additional superior court 
judges authorized by H.R. 3470 are contained in the D.C. appropria
tions bill. 

But that is not all, Mr. Chairman. The President also left a cloud 
of doubt over the remainder of the $3.18 million in drug emergency 
funds, money that would have gone to hire 700 additional police of
fIcers, as provided by B.R. 1502, a bill I introduced and on which 
the House and Senate this morning will vote on the conference 
report, money that would have gone for drug education in our 
schools and drug treatment of addicted pregnant women. 

The President's veto also leaves in doubt the funds provided by 
the District government to fund an additional 300 police officers. In 
doubt also are the funds for construction of a new 800-bed correc
tional facility, the funds needed to beef up the resources of the D.C. 
Court of Appeals, and funds for additional attorneys and staff in 
the office of the corporation counsel. 

This hearing today, Mr. Chairman, states to the President that 
his veto has not dampened our resolve to do something about the 
drug· problem which plagues our Nation's Capital. It also states 
that we are grimly determined to overhaul a judicial system that 
has not been reformed in two decades. 

The citizens of Washington, DC, like citizens throughout the 
Nation, are entitled to a judicial system that responds to their le
gitimate needs, and I know you join me, Mr. Chairman, in a com
mitment to achieve that end. We have made a good start with this 
bill, H.R. 3470, and these hearings are helping us reshape our 
thinking and ultimately reshape the bill into legislation that will 
pass the Congress and benefIt the District of Columbia, and for all 
of those reasons I again thank you for your leadership and for 
taking the time to continue this hearing process. 

Mr. DYMALLY. Thank you. 
We are pleased to have Mr. James Schaller and Mr. Sidney 

White Rhyne as our fIrst witnesses. Would hoth witnesses come 
and begin their testimony. 

Mr. White Rhyne, would you kick off the testimony. 
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STATEMENTS OF SIDNEY WHITE RHYNE, CHAIRMAN, BAR ASSO· 
CIATION OF D.C. STUDY COMl\II'ITEE ON THE D.C. INTERMEDI· 
ATE APPELLATE COURT; AND JAMES P. SCHALLER, CHAIRMAN, 
D.C. BAR SPECIAL COMMITI'EE TO STUDY THE D.C. COURT OF 
APPEALS 

STATEMENT OF SIDNEY WHITE RHYNE 
Mr. RHYNE. Mr. Chairman and members of the -subcommittee, 

my name is White Rhyne. I appear today as Chair of the D.C. 
Court of Appeals Committee of the Bar Association of the District 
of Columbia. 

I have submitted a written statement that I ask be made a part 
of the official report in its proceeding. I will try to summarize the 
major points of my statement in the testimony this morning, and of 
course I shall be available to answer any questions you may have. 

I do want to note that paragraph numbered 3 on page 9 of my 
statement should be stricken as inaccurate, and there are several 
minor errors, such as page cross-references, that I shall correct by 
letter to the subcommittee. 

We are proud of the hard working judges on our local courts, at 
both the trial and appellate levels, but there are simply not enough 
of them to keep up with rising case loads. The result has been 
backed up dockets and delays that have stretched into years and 
have turned due process of law in the District of Columbia into 
what might best be characterized as the overdue process of law. 

H.R. 3470 would create seven new appellate judgeships and eight 
new trial judgeships. They are badly needed. We strongly endorse 
both provisions. 

It is much simpler to expand a trial court than an appellate 
court, at least where the appellate court is the fmal authority on 
law in a jurisdiction and has reached the size of our nine-judge 
D.C. Court of Appeals. 

On a trial court, you add more judges and you get more cases de
cided, but when you expand an appellate court beyond nine judges, 
in order to get more cases decided in panels you im.pair the ability 
of the court to sit en banc on the really important cases that make 
new law .or resolve conflicts and apparent conflicts in panel deci
sions. 

The Bar Association decided more than 2 years ago that the solu
tion was to restructure the appellate system in the District of C0-
lumbia into two courts along the lines recommended by the Ameri
can Bar Association and already in effect in 38 States. An interme
diate appellate court would exercise mandatory jurisdiction and sit 
in panels. The highest court would exercise discretionary jurisdic
tion and sit en banco 

We are pleased to have had the opportunity to work with you in 
commenting on two bills prior to this one that would have created 
such a two-tier appellate system for the District of Columbia. With 
each successive bill, there have been improvements. The appellate 
sections of the bill that is now under consideration show what 
members of the bench, bar, and legislature can accomplish when 
working together. But the people whom we all serve will realize no 
benefit in terms of timely justice, unless the provisions of the bill 
that have had so much work can now be moved forward into law. 



167 

We have made only two suggestions for further substantive 
change in the bill. These appear at pages I\, and 5 of my written 
statement. First, we believe that the provision for temporary as
signment of judges from the lower courts to sit on the D.C. Su
preme Court should be deleted. The justices of the highest court 
will have been chosen by the executive and conflrmed by the legis
lature to be the fmal arbiters of important questions of local law in 
this jurisdiction. The collective wisdom of a majority of the judges 
so chosen should not be subject to change in close cases by the ad
dition of judges from other courts who were not chosen for that 
special role. 

We have no problem with the provision for temporary assign
ment of justices from the supreme court to sit on lower courts 
when they are needed and can be spared or for cross-assignment of 
judges between the intermediate court and the trial court. Those 
provisions give the system needed flexibility, but it is not common 
for a court of last resort to receive judges from lower courts by as
signment. Witness the U.S. Supreme Court on which Federal 
judges from lower courts never sit by designation even when there 
are vacancies. 

Second, the bill makes it harder for the highest court to grant 
review of a case before it has been heard by the intermediate ap
pellate court then after an intermediate appellate court decision. 
We believe that should be changed. We would establish the same 
standard for review at both stages, thereby encouraging the highest 
court to identify early those cases that present questions worthy of 
its consideration and to avoid successive appeals of the same case 
with attendant delay in ultimate disposition. Other States, notably 
Massachusetts, have followed this flrst procedure with commenda
ble results in avoiding double appellate decisions in most cases. 

The written statement that I submitted for the Bar Association 
contains flve pages of suggestions for other textual changes in the 
portion of the bill on the appellate courts, but they are largely 
technical, not substantive, and require no extended comment at 
this point. 

I do want to urge on behalf of the Bar Association that the much 
worked over provisions to give us seven new appellate judges and a 
two-tier appellate system and the rather simple provision for the 
addition of eight judges to the trial court be uncoupled from the six 
tangential provisions identifIed on pages 9 and 10 of my statement. 
These have not had nearly the same degree of legislative work and 
have already engendered some controversy. I call them tangential 
because the provisions for new appellate and trial judges could 
stand whichever way they are resolved. We take no position for or 
against any of those provisions, but we do see them as a threat to 
the speedy creation of new judgeships that we think are vital if 
timely justice is to be reclaimed for the citizens of the District of 
Columbia. 

[The prepared statement of Mr. Rhyne follows:] 
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THE BAR ASSOCIATION 
OFTHE 

DISTRICT OF COLUMBIA 
1819 H STREET, N.W. - 12TH FLOOR 

WASHINGTON, D.C. 20006·3690 
(202) 223·6600 (FAX: 293·3388) 

Comments of the 

BAR ASSOCIATION OF THE DISTRICT OF COLUMBIA ~/ 

on 

H.R. 3470, 101st Congress, 1st Session 

(To establish a Supreme Court of the District of Columbia, 
and for other purposes) 

November 2, 1989 

I appreciate the opportvnity to appear before the Subcom
mittee this morning to comment on H.R. 3470 on behalf of the Bar 
Association of the District of columbia. The Association is a 
118-year-old organization of lawyers practicing in this jurisdic
tion. Its voluntary, dues-paying membership is.approximately 
5,000. It was chartered in 1874 to enable the prof.ession, among 
other stated purposes, to "increase its usefulness in promoting 
the due administration of justice." The Assooiation has always 
been interested and involved in efforts to improve the admini
stration of justice in the looal cour.ts. 

What we have now in the courts of the District of Columbia, 
through no fault of our hard-working judges, might best be co.arac
terized as the "overdue administration of justice." The effort to 

:..l The Bar· Association of the District of Columbia, founded in 
1371 and chartered in 1874, is a voluntary organization of 
lawyers who practice in the District of Columbia. The Asso
ciation functions through an elected Board of Director, and 
appointed commmittees in areas of special interest. These 
comments were prepared for the Association by its District 
of Columbia Court of Appeals Committee, Sidney \'/hite Rhyne, 
Chair. The comments have been reviewed and its substantive 
suggestions approved by the Association's Board of Directors. 
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address that problem in this Subcommittee, through the bill now 
pending and predecessor bills, have involved the bench, the bar, 
and the elected representatives of the people of this community, 
in a genuine cooperative effort. 

We are grateful for the legislative initiatives of the 
Subcommittee, and particularly of the Chairman and the Congressman 
from the District of Columbia. We note that the need for new 
judges in both the trial and appellate courts of this jurisdiction 
is critical. We urge that you keep that need central in your 
delibera tions. 

Bar Association Interest in the 
SUbject Matter of This Bill 

The interest of the Association in the possibility of a 
two-tier appellate system for the District of Columbia dates back 
to early 1987, when its D.C. Court of Appeals Committee, which I 
chair, unde=took a study of the problem of docket overload and 
delay in the court. That study was begun in response to an invi
tation by the then-Chief Judge of the Court who, in a luncheon 
address to the Association, asked for help in. devising a solution 
to a problem that the Chief JUdge felt was no longer susceptible 
to solution through iuternal remedies at the Court. 

My committee discovered that the average delay at that time 
in the disposition of cases in our Court of Appeals, from notice 
of appeal to decision, was 18 months. That was three times the 
period recommended in the standards for appellate courts published 
by the American Bar Association. 

Moreover, we found that the problem was likely to get 
worse, because annual filings in all but two years of the last ten 
had exceeded dispositions. The fact is that, in the two years 
since we undertook that study, the average time on appeal in our 
Court has increased from 18 months to 22 months. 

We also found, from data supplied by the National Center 
for State Courts, that our Court was already producing more dis
positiofiS per judge than courts of last resort in virtually all 
states. And we found that the pressure of the docket was prevent
ing our Court from sitting ~n bane to decide important cases of 
precedential value except on rare occasions. 

Our conclusion was that more judges were needed, but that 
simply adding more judges to the existing court would be unwise. 
The difficulty of sitting en bane and of maintaining uniformity in 
panel decisions increases when a court of last resort is composed 
of acre chan nine judges. The ABA Standards say that the optimum 
number of judges is seven, with a manageable range of from five 

2. 

'/ 

\ 
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to nine. They also say that, "when improvements in efficiency of 
operation of the highest court cannot be achieved without dilution 
of the appellate function, the appropriate solution is the crea
tion of an intermediate appellate court." ABA Standards Relating 
to Court Organization, p. 35 (1974). That, we found, was the 
course that had ceen followed, with successful results, in states 
whose appellate caseload volume had begun to approach the volume 
we already had in the District of Columbia. 

We concluded that the appropriate solution for the case 
overload in the District was to expand the number of appellate 
judges, but to restructure them in two tiers, with an intermediate 
court exercising mandatory appellate jurisdiction and the highest 
court exercising discretionary juxisdiction over those cases it 
decided were of greatest importance in the development of the 
law. The intermeaiate court would be the high-volume court and 
would sit in panels. The highest court would .be the law-making 
court and would sit principally or solely en banco 

All but thirteen states already have intermediate appellate 
courts. And no state without such a court has anywhere near the 
annual volume of appeals that we have in the District of Columbia. 

Ne presented our recommendations to the Board of Directors 
of the Bar Association, in two reports in May and September 1987. 
Both those reports were submitted to this Subcommittee. The Board 
of Directors of the Bar Association adopted a resolution in sept
ember 1987, urging the creatio~ of an intermediate appellate court 
for the District of Columbia, with mandatory jurisdiction, and 
with the jurisdiction of the highest court to be converted from 
mandatory to discretionary. A copy of that resolution was like
wise supplied to this Subcommittee. 

Bar Association Participation in 
Legislative 8ffort 

The Bar Association resolution also offered, through my 
committee, to assist the legislative bodies in the process of 
drafting appropriate legislation to· implement its recommendation. 
In April 1988, in response to an invitation from this Subcommit
tee, I appeared to comment for the Bar Association on H.R. 4366 
in the Second session of 100th Congress. That was the second of 
what have become five successive legislative proposals for a two
tier appellate system. Th& first, H.R. 152 in tne First Session 
of the lOath congress, was introduced prior to the Bar Association 
resolution and had proposed two appellate courts with mandatory 
review at each level. 

t1y l7-page statement on H. R. 4366 is part of the official 
record. I presented the policy position of the Bar Association 

3. 
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on an intermediate appellate court and offered a number of sug
gestions for textual changes in the bill. Most of those changes 
were subseqently incorporated in H.R. 5541, a revised version of 
the bill introduced later in that same session of Congress. 

In February 1989, working with staff counsel, I sent the 
Subcommittee an lS-page statement of Comments for the Bar Associ
ation on H.R. 5541. It contained further suggestions for textual 
change and additions to that bill, with reasons for incorporating 
them. Most of them have been incorporated in the bill that is 
presently under consideration. Because hearings were never held 
on H.R. 5541 and consequently there was no official record of 
comments on that bill, I have attached to this statement a copy 
of the Comments of the Bar Association dated February 3, 1989, 

In all, more than forty suggestions by the Bar Association 
for change in and additions to the text of the bills to restruc
ture the appellate system of the District of Columbia appear in 
the bill that is now before you. These include five out of the 
six principal sUbstantive suggestions identified in our most re
cent comments. I believe those various changes have strengthened 
and improved the legislation, Ne are pleased to have had that 
opportunity, and to have this further opportunity, to participate 
in the legislative process. 

Additional Substantive 
Suggestions 

Ne have only two new substantive suggestions for change in 
a bill that has already undergone a great deal of substantive re
vision. These suggestions are as follows: 

1. Removal of Provision for Temporary 
Assignment of Judges to 
Supreme court 

We question the desirability of ,(a) of SI1-607, at line 21 
on page 4 of the bill, which permits assignment by the Chief Judge 
of the new Supreme Court of the District of Columbia of judges of 
the new intermediate appellate court and the trial court to sit 
temporarily on the highest court. The bill would be improved if 
that section were deleted and ~(b) became the sole paragraph under 
511-607, without the (b) designation. 

The judges of the highest court will have been nominated 
and confirmed to be the final arbiters of the most impo:,tant legal 
issues in the District of Columbia, to sit almost exclusively en 
banc in order to assure uniformity of decision in the fashioning 
of new legal precedents. The introduction on that court of judges 
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from other courts coula, in clcse cases, produce decisions not 
subscribed to by a majority of judges chosen by the executive and 
legislature to be the final arbiters, and could impair uniformity 
of decision. :1 

With a Supreme Court of seven justices, as recommended in 
the bill, it seems unnecessary to bring up temporary judges from 
lower courts. Even with vacancies, there would most likely always 
be at least five justices to render a decision reflecting the 
collective will of the Court. Moreover, the executive and legis
lature control a vacancy. They can permit it to continue or can 
fill it. They would not control any change in the will of the 
majority that might result from introduction of the opinions of 
judges from other courts. 

We have no problem with '(b) of Sll-607, which properly 
provides for the Chief Justice of the Supreme Court to assign 
justices crom that Court to sit temporarily on lower courts when 
they can be spared and are needed on the lower courts. A paral
lel can be found in the federal system, where judges and retired 
judges and justices are often assigned to sit temporarily on 
courts other than their own. But no such justice or judge is 
ever assigned to sit on the federal court of last resort, the 
United States Supreme Court. See 28 U.S.C. S291-96. In fact, 
the statute specifically prohibits such assignment. 28 U.S.C. 
§224(d) • 

2. Relaxation of Standard for Review by 
Supreme Court Prior to Review by 
Court of Appeals 

The bill provides two standards for application by the 
Supreme Court in determining to review a case. In Sll-622(a) on 
page 7, the Court is permitted to hear any case already decided 
by the Court of Appeals upon a finding by at least three justices 
that "the matter involves a question that is novel or difficult, 
is the subject of conflicting authorities within the jurisdiction, 
or is of importance in the general public interest or the admin
istration of justice." In §ll-62l(b)(l) on page 6, the Court is 
permitted to hear cases not yet decided by the Court of Appeals 
upon a certification that "the case is of such great and immedi-

See also the apparent inconsistency between ~~(b) and (d) of 
Sll-60s(b) on page 3 of the bill, and yea) cf Sll-607, which 
is discussed on pages 10-11 of these comments. And see the 
proposed addition to Sll-ls04(a)(1) of the Code on page 20 of 
the bill, discussed on page 14 of these comments. 

5. 
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ate public importance as to justify the deviation from normal 
appellate practice and to require prompt decision in the District 
of Columbia Supreme Court.' 

Section 11-621 (b) (1) establishes a higher standard for re
view in the Supreme Court prior to Court of Appeals review than 
for review after a Court of Appeals decision. It unnecessarily 
weighs the bill in favor of successive reviews in the two appel
late courts, and even describe~ that as the "normal appellate 
practice,' a deviation from which must be justified. 

While provision for two layers of appellate review is 
necessary in order to allow the Supreme Court to undertake con
sideration of cases whose importance was not apparent until the 
Court of Appeals issued its opinion, the system should be struc
tured so as to discourage rather than encourage successive re
views. Such successive reviews waste judicial resources and ex
acerbate rather than help relieve the problem of appellate delay. 
Every effort should be made to assist the highest court to iden
tify early those cases worthy of its attention and decide them 
without the necessity for an intermediate court decision. 

Massachusetts is an example of a state that encourages 
early identification of cases warranting review by the highest 
court and thereby minimizes successive reviews of the same case. 
There is an opportunity for the parties to request review by the 
highest court at the outset of an appeal. In addition, staff 
counsel of the highest court routinely review briefs filed in 
cases in the intermediate court and make recommendations as to 
cases that should be decided without intermediate review. While 
the high court has power to grant further review on application 
of a party after an intermediate court decision, review at that 
stage requires three votes of the justices rather than two. The 
number of cases that receive successive appellate reviews is 
thereby limited. In the most recent court year in Massachusetts, 
less than 7% of the cases heard by its highest court had been 
decided first by the intermediate appellate court. 

Maryland furnishes another example of a state with an 
intermediate appellate court where staff counsel from the highest 
court regularly reviews briefs filed in the intermediate court 
and recommend cases that should be taken up without an intermedi
ate court decision. Although the highest court in Maryland has 
not been as successful as that in Massachusetts in avoiding double 
dispositions on the. llerits, still only about 8%· of all cases de
cided by the intermadiate court in Hary1and are also heard by the 
highest court. And for the intermediate court, Which makes the 
only appellate decision in 92% of the cases, the average time from 
docketing to deci'iion during fiscal year 1988 was a little over 
five months. ' . 

6. 
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While the manner in which the Supreme Court of the Distict 
of Columbia achieves the objective of limiting double review may 
properly be left to court rule, the task of early selection of 
important cases for Supreme Court review should not be made dif
ficult by imposing a standard for such selection that is higher 
than the standard for selection after intermediate review. Thus, 
the same standard should appear in §11-621(b)(1) as in §11-622(a), 
perhaps with an add~tional requirement in §11-622(a) that a party 
moving for Supreme Court review after an adverse Court of Appeals 
decision make a special showing of justification for review at 
that stage. 

This could be accomplished, for example, by revising 
§§11-62l(b) and 11-622(a) to read as follows: 

"(b) Such certification may be made only when not 
less than three [or perhaps two, following the Mass
achusetts model I justices of the Supreme Court of 
the District of Columbia determine that--

"(1) the case involves a question that 
is novel or difficult, is the subject of con
flicting authorities within the jurisdiction, 
or is of importance in the general public in
terest or the administration of justice, or 

"(2) the case was pending in the District 
of Columbia Court of Appeals on the effective 
date of this section and, because the justices 
of the Supreme Court of the District of Colum
bia were familiar with the case while serving 
as judges on the District of Columbia Court of 
Appeals, the sound and efficient administra
tion of justice dictates that the case be cer
tified for review by the Supreme Court of the 
District of Columbia. 

"§11-622. Further Review by the Supreme Court of the 
District of Columbia after Review by the 
District of Columbia Court of Appeals. 

"( a) Any party aggrieved by a final decision of 
the District of Columbia Court of Appeals may peti
tion the Supreme Court of the District of Columbia 
for further review. If no petition for review in 
the Supreme Court was filed by the party prior to 
consideration of the case by the Court of Appeals, 
the petition for further review shall make a show
ing of why it was not possible to assert at the ear
lier stage the reasons for Supreme Court review on 
which it reli~s. If a petition was filed prior to 

7. 
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consideration of the case by the Court of Appeals 
but was denied, the petition for further review shall 
make a showing of why the case involves considera
tions warranting review that were not present at the 
time of filing of the earlier petition for review. 

"(b) A petition for further review filed under this 
section may be granted if not less than three justi
ces of the Supreme Court determine that the standards 
for Supreme Court review stated in §11-62l(b) are met 
and, if applicable, that the case merits considera
tion notwi thstanding denial by the court of review at 
an earlier stage of the proceedings or -failure of the 
petitioner to seek review at an earlier stage of the 
proceedings." 

Since the rest of §11-622 ought to apply to Supreme Court 
review whether under Sll-6210r 511-622, it should be put into a 
separate section of the statute, which might read as follows: 

"11-623. Standards for Review by Supreme Court of the 
District of Columbia. -

"(a) The granting of petitions for review or fur
ther review by the Supreme Court of the District of 
Columbia shall be in the discretion o~ that Court or 
of the justices considering the matter. The Supreme 
Court shall not be required to state reasons for 
grant or denial of such petitions. 

neb) On revi~wing the decision in any case or con
troversy, the Supreme Court of the District of Col
umbia shall give judgment after an examination of 
the record without regard to errors or defects that 
do not affect the substantial rights of the parties." 

Succeeding sections of Chapter 6 would, of course, have to be 
renumbered to accommodate this new §11-623. 

Provisions of the Bill That Are Tangential 
Creation of a New Two Tier Appellate 
System Should Be separately Considered 

The Bar Association notes with regret that the much-needed 
provisions for enl~rging the number of judges aveilable to decide 
appeals in the District of Columbia and dividing them into two 
courts, taken from prior bills and improved by substantial revis
ion, have now been combined with other legislative proposals of a 
tangential and potential~y controversial nature. Those proposals 
are described as "tangential" because the provisions for creation 

8. 
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of a nel< appellate court structure, at pages 1-21 and 28-30 of the 
bill, could stand on their own regardless of whether or not the 
new proposals are enacted. 

Those tangential provisions of the new bill are as follow&: 

1. Responsibility for Judicial Administration: The bill, 
at pages 21-27, would amend Chapter 17 of Title 11 of the Code to 
transfer most responsibility for administration of the District 
of Columbia courts from the presently-constituted Joint Committee 
on Judicial Administration to the Chief Justice of the new SUpreme 
Court of the District of Columbia. The five-member Joint Commit
tee, retained but with a reconstituted membership in which the 
trial court would be reduced from three representatives to its 
Chief Judge only, would become principally an advisory body. The 
Executive Officer of the courts would be appointed by and report 
to the Chief Justice of the Supreme Court instead of to the Joint 
Committee on Judicial Administration. 

2. Tenure of Judges: The bill, at page 31, reduces the 
term of appointment of judges of the District of Columbia courts 
appointed after its enactment from fifteen years to ten years. 

3. APpointment of Chief JUdges: The bill, at pages 31-32, 
shifts the power to appolnt chlef judges of District of Columbia 
courts from the President to the District of Columbia Judicial 
Nomination Commission. 

4. JUdicial Magistrates: The bill, at pages 33-37, sub
stitutes for Hearing Commissioners in the Superior Court new 
officials known as Judicial Magistrates, with greatly expanded 
powers. Unlike the Hearin~ Commissioners, who are appointed by 
the Court itself, the Judicial Magistrates would be appointed by 
a new Judicial Magistrate Selection Commission, from among nomi
nees of the District of Columbia Judicial Nomination Commission. 
The Judicial Magistrate Selection commission would consist of the 
Chief Judge of the Superior Court, the Mayor, and the Chairman 
of the Council of the District of Columbia. 

5. Judicial Tenure Commission: The bill, at pages 39-40, 
enlarges the District of Columbia Commission on Judicial Disabil
ities and Tenure and reconstitutes it so as to reduce the appoint
ment power of the President, enlarge the appointment power of the 
Mayor, and give new appointment powers to the unified District of 
Columbia Bar, the Council of the District of Columbia and its 
Chairmal, and the Delegate to the House of Representatives from 
the District of Columbia. 

6. Judicial Nomination Commlssion: The bill, at pages 
40-41, enlarges the District of Col'~bia JUdicial [misspelled 
"Judicidal" in the section heading on page 40] Nomination Commis-

9. 
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siOh by two members and provides that they shall be appointed by 
the Delegate to the House of Representatives and the Chairman of 
the Council of the District of Columbia. 

7. Citizens Advir.ory Committee: The bill, at pages 41-43, 
creates a new IS-membe::" S,'dy conslsting of three judges of local 
courts appointed by the Chief Justice of the District of Columbia 
Supreme Court, and twelve members appointed by local elected off
icials. The commi~tee is to advise elected officials on the fair
ness and efficie~cy of the judicial system and submit reports at 
least annually to Congress and other designated organizations and 
officials. 

The Bar Association takes no position for or against any 
of these provisions. It notes, however, that they have not bene
fitted from the detailed study, analysis and successive revisions 
that have shaped the provisions for restructuring the appellate 
system into an intermediate appellate court and a court of last 
resort. y 

Moreover, many of these proposals are highly controversial. 
Earnestly-held views can be expected to be expressed on both sides 
of the issues raised. Opposition to these provisions should not 
be permitted to sidetrack the badly-needed and much-studied re
structuring of the appellate court system. That reform should not 
have to face the opposition of determined opponents of the manner 
in which the other issues are resolved, whichever way. that may be. 
Instead, the tangential provisions of the bill should be uncoupled 
and the provisions for the two new appellate courts, which consti
tute the principal portion of the bill, should be considered on 
their own merits. 

The Size of the Superior Court 
Should Be Increased 

On one tangential issue introduced in the new bill, the Bar 
Association does express a strong opinion. That is the provision, 
found on page 32 of the bill, to increase by eight the number of 

In addition to its own reports and legislative comments re
ferred to on pp. 3-4 of this statement, and the rest of the 
hearing record on H.R. 4366, the Bar Association commen~s to 
the Subcommittee a detailed report of a commlttee of the man
datory District of Columbia Bar in June of this year, with 

. attached graphs and statistical analyses, that recommended 
the establishment of an intermediate appellate court for the 
District of Columbia. That recommendation was endorsed by 
the Board of Governors of the Bar on June 13, 1989. 

10. 
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judges on the superior Court. The Bar Association believes that 
5203 of the bill, amending 511-903 of the D.C. Code to increase 
the number of associate judges on the Superio. Court from 50 to 
58, should likewise be made the subject of a separate bill and 
should be promptly adopted. 

The problems of delay and backlog in the trial court are 
well recognized. See "Backlog Haunts Superior Court,· page 1 of 
Legal Times, March 14, 1988 ("The typical wait from the time a 
case is filed in Superior Court until the scheduled trial date is 
between two and three years"). At least on the civil side, they 
are even worse than in the appellate court. Many cases, resolved 
only after years of litigation in the trial court, are then moved 
into the appellate court where they commence another long wait 
for the judicial system to produce an ultimate determination. 

Unlike on the appellate side, no elaborate restructuring of 
the court system is necessary in order to provide the additional 
judicial manpower required to address the problems of delay and 
backlog in the trial court. The juuges of Superior Court do not 
sit en banc and, by and large, render their decisions individually 
rather than collegially. 110reover, they do not have the ultimate 
responsibility for fashioning case law for the District of Colum
bia that is uniform and predictable to those who must look to the 
law for guidance in structuring their business dealings, or in re
solving civil disputes, or criminal charges, without lengthy and 
expensive litigation. The capacity of the trial court to decide 
more cases can be increased by simply adding more judges. 

That should be done, and it should be done as promptly as 
possible. Though this step is outside the area of responsibility 
of my particular committee, when I met with the Board of Directors 
of the Bar Association to review the provisions of the new bill, 
I was instructed to include a strong endorsement for the new 
Superior Court judges in the statement that I prepared for the 
Association. 

Enlargement of the size of the superior Court wl.ll, of 
course, further aggravate the problems of case ove~~~ad and docket 
delay in the Court of APpeals. It will create more trial court 
dispositions, and presumably more appeals, for a Court of Appeals 
that is striving mightily but is unable to keep up with even its 
current caseload. 

But that is no reason not to do what is right by the trial 
court, and by the c~tizens whose disputes are submitted to that 
court and all too often find that they must wait years for a 
resolution. Both the provisions of the bill to restructure and 
enlarge the appellate court system, and the provision to enlarge 
the trial court, should be uncoupled from H.R. 3470 and should be 
considered as separate legislative proposals, on their merits, 
independent of the rest of the bill and even of each other. 

11. 
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Line-by-Line comment on the Bill 

Page 3, Lines 17-19 

No change in 511-60S(b) is necessary if our suggestion on 
page 4 of these comments, that ~(a) of 511-607 be deleted, is ac
cepted. But if it is not, then the provision that the court en 
bane for a hearing shall consist of "the justices of the court in 
regular active service" seems inconsistent with 5ll-607(a), which 
permits assigning lowe~ court judges to sit temporarily on the 
Supreme Court of the District of Columbia. 

Because the Supreme Court will sit en banc exclusively ex
cept for cases that it reviews in panels pursuant to §Sll-605(b) 
and ll-621(b)(2) in the first few months after the effective date 
of the new legislation, lines 17-19 on page 3 would seem to pre
clUde any judge assigned to the Court from another court from hav
ing a role on the Supreme Court. The lower court judge would not 
be able to sit on a case because not a "justice of the court in 
regular active service." 

page 3, Lines 22-25 

Unless ~(a) of 511-607 is deleted, as suggested on page 4 
of these comments, the provision in §11-605(d) that the court en 
banc for a rehearing shall consist of "the justices of the court 
in regular active service" would seem further to negate the use 
of judges from lower courts sitting by designation under Sll-607 
(a). They would be precluded from participating in rehearings 
as well as hearings. 

page 5, Lines 18-19 

While Sll-708 on page 16 of the bill is amended to permit 
the Chief Judge of the Court of Appeals to appoint and remove law 
\:lerks and secretaries for senior judges of that court, there is 
1\0 comparable provision in S11-608 on page 5 for the Chief Justice 
"f the Supreme Court to appoint and remove law clerks and secre
t.ries for senior judges of that court. The two sections should 
bl! parallel, which presumably indicates revising §I1-608. 

Page 9, Lines 21-24 

Paragraph (2) of 511-623(£) should be reworded to read: 

"(2) there is no controlling precedent regarding 
SUch question of law in the ~acisions of the appel-

12. 
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late courts of the State to which the order of cert
ification is directed." 

Page 13, Lines 14-17 

The sentence added by ~(B) of §103(a) should be inserted 
after the fourth sentence of §431(a) of the District of Columbia 
Self-Government and Governmental Reorganization Act rather than 
after the third sentence, and should read as follows: 

"The Supreme Court of the District of Columbia 
has jurisdiction to review cases in which an 
appeal has been taken to or filed with the 
District of Columbia Court of Appeals, where 
it certifies the case for review, and to re
view appeals from decisions of the District 
of Columbia Court of Appeals." 

Page 13, Lines 24-25 

The phrase inser~9d in subsections (b), (c), and (g) of 
§431 of the Self-GoverruNnt Act by ~(cl of Sl03(a) (2) should read 
"justices or" rather than "justices and." 

Page 14, Lines 2-3 

The following paragraph should be inserted to amend the 
heading of §432 of the Self-Government Act to make it parallel 
with the heading of §433 of the Act, as amended in lines 12-13 on 
page 14 o~ the bill: 

" [A) in the heading by inserting "JUSTICES AND" 
bef~,,'\f'e "JUDGES"; 

F;;(csting ~, (A), (B) I and (C) of Sl03(a) (3), at lines 2-10 
of the bill, should then be relettered as U(B), (C), and (D), 
respectively. 

Page 14, Lines 8-9 

The words "of Columbia' should be deleted from Sl03(a)(3) 
since they do not appear after "District" in S432(a)(1) of the 
Self-Government Act. 

13. 
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Page 15, Line 24 

The word "appeals" in line 3 of S103(c) should read "Ap
peals,' as it does in 511-301 of the Code. 

Page 15, Line 22, through 
Page 16, Line 5 

As 511-301 of the Code is roworded by t,(l) and (2) of 
S103(c), '(2) of Sll-301 statas that the Supreme Court of the 
District of Columbia has j\~isdiction of appeals from judgments 
of that Court entered before the effective date of the 1970 Court 
Reorganization Act. But the Supreme Court of the District of 
Columbia was not in existenca before the 1970 Act, so ,(2) makes 
no sense. Moreover, it is not needed eighteen years later. A 
new '(3) of S103(c) should be added at 1ino 6 on page 16 to read: 

"(3) The numerical designation of ,(1) of Sec
tion 11-301, D.C. Code, is deleted, the paragraph 
is merged with the preceding paragraph without the 
dash after the name of the court, and ,(2) of Sec
tion 11-301 is deleted." 

Page 16, Line 15 

In order to make 511-707 of the Code consistent with 511-
607(b) as provided at lines 5-12 on page 5 of the bill, S103(d)(3) 
of the conforming amendments should be expanded, at line 15 on 
pa.,,6 16, to read as follows: 

•••• the Supreme court of the District of Columbia,' 
and by inserting in subparagraph (b) thereof after 
the word 'more" the words "justices of the Supreme 
court of the District of Columbia or'. 

Page 16, Lines 16-19 

see comment on page 11 regarding pega 5, lines 18-19, of 
the bill. 

Page 16, Line 22, through 
Page 17, Line 4 

This revision of 511-743 of the Code makes sense only if 
coupled with a reconstitution of the membership of the Joint Com
mittee on Judicial Administration 50 as to draw a majority of its 
members from the justices of the Supreme Court of the District of 

14. 
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Columbia. That ,t"econstitution is provided for on page 23 of the 
bill, but is tangential to the restructuring of the appellate 
court system and the Bar Association has recommended that it be 
made the subject tlf separate legislative consideration. See U 
on page 8 of these comments. 

If that restructuring of the Joint Committee is not a part 
of this bill, then :l.t would be better to make leave the basic 
wording of Sll-743 as it is but with the substitution, as was 
provided on page 18 tlf H.R. 5541, of "Supreme Court of the Dist
rict of Columbia" for "court" where that word appears in the 
statute. 

Pag.9 17, Line 20, through 
Page 18, Line 2 

See comments on previous page regarding the revision of 
Sll-743 of the Code. The same reasoning applies to the revision 
of Sll-946. It would be better to leave the basic wording of 
§11-946 as it is but with the substitution, as was provided on 
pages 18-19 of H.R. 5341, of "Supreme Court of the District of 
Columbia" for "District of Columbia Court of Appeals" both places 
that it appears in the statute. 

Page 19, Line 10 

It is unclear whether a sUbstantive change in the present 
requirements as to qualification of government attorneys for ju
dicial posts was intended, but in order to avoid such change the 
words "in the District" would ha\'e to be inserted in the next-to
last line of revised '(2) of Sll-1501(b) of the Code as proposed 
in the bill, after either the word "employed" or the word "law
yer." 

Page 19, Line 14 

There is a typographical error in the word "District" in 
the third line of ~(3) of Sll-1501(b). 

Page 20, Lines 9-13 

Th!s addition to S11-1504(a)(1) is consistent with the 
philosophy of the substantive revision to 511-607 suggested on 
page 4 of these comments. It seems to recognize that judges other 
than active justices of tho Supreme Court of the District of Col
umbia should not sit on that Court. 

15. 
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Page 20, Line 16 

In order to prevent a redundancy in the revised Sll.-1.505 
(a), the words "of the" in the fourth line of ,(3) of the §103(f) 
conforming amendments should be deleted. 

* * * 
These comments do not contain a line-by-line analysis of 

the sections of the bill that they recommend on pages 8-10 be 
made the subject of separate legislative proposals. 

16. 
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THE BAR ASSOCIATION 
OF THE • 

DISTRICT OF COLUMBIA 
1819 H STREET. N.W. - 12TH FLOOR 

WASHINGTON. D.C. 20006-3690 
(202) 223-6600 

Comme n ts of the 

BAR ASSOCIATION OF THE DISTRICT 'JF COLUIIBIA */ 

on 

H.R. 5541. looth Congress. 2d Session 
(To Establish a Supreme Court of the D1strict of Columbia, 

and for other purposes) 

February 3, 1989 

In September 1987, the Board of Directors of the Bar 
Association adopted a resolution endorsing (a) the creation in 
the District of Columbia of an intermediate appellate court 
with mandatory jurisdiction over appeals, and (b) conversion of 
the jurisdiction of the highest appellate court from mandatory 
to discretionary. Copies of that resolution, and. of the two 
memuranda to the Board from the Association's D.C. Court of 
Appeals Committee that formed the factual basis for the resolu
tion, have previously been supplied to the House of Representa
tives Committee on the District of Columbia. 

On April 19, 1988, the Chair of the D.C. Court of 
Appeals Committee submitted a statement t~ the Judiciary Sub
committee on H.R. 4366, which proposed to create a two-tier 
appellate structure of the type suggested by t~e Bar Associa
tion. 

*/ The Bar Associati~n of the District of Columbia, founded 
in 1871, is a vol~ntary organization of more than 5,500 
lawyers who practice in the District of Coll.!,,':lia. The 
Association functions through an elected Boar.d of Directors 
and appointed commmittees in areas of special interest. 
These comments were prepared for the Association by its 
District of Columbia Court of Appeals Committee, Sidney 
~lhi te Rh}·ne, Chair. The comments have been reviewed and 
its substantive suggestions approved by the Association's 
Board of Directors. 
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He summarized the reasons for the Association's position on the 
need for such a structure and suggested various textual changes 
in the then-pending bill. Host of those changes were incorpor
ated in H.R. 5541, introduced on October 19, 1988. The Associ
ation endorses .those changes. 

These further comments are directed to H.R. 5541 rather 
than to H.R. 167, introduoed last month in the current Congress, 
which is in form identical to H.R. 4366. This is based on 
information from House District Committee Senior Staff Counsel 
Donald Temple, Esq., who has advised that a new bill along the 
lines of H.R. 5541 is contemplated and accordingly that comments 
would be most helpful if directed to the text of that bill. 

These comments will make suggestions for further textual 
changes in H.R. 5541, some of which changes are substantive and 
some technical. The substantive changes are identified by 
asterisks next to the headings within the comments that denote 
the pages and items to which they relate. 

The Bar Association believes that its proposed changes 
would further improve the bill. It will look forward to the 
appearance of the text of the revised bill and to the opportu
nity to express its views on that bill when it is in print. 

The subject matter of the bill is important because the 
highest court of the District of Columbia is simply overloaded 
with cases and therefore unable to dispose of appellate matters 
in a timely fashion. Notwithstanding diligent efforts by the 
court and a high rate of case dispositions; more than 1,600 
dispositions last year, the accrued case backlog from many 
years in which new case filings have exceeded dispositions now 
stands at more than 2,300 cases. During calendar year 1988, 
new case filings again exceeded case dispositions. 

New cppellate case filings during the decade of the 
1980's have run almost 70% higher than in the early 1970's when 
the D.C. Court of Appeals was established. Yet the number of 
appellate judges has remained the same. The result of this 
swell in cases with no increase in judicial capacity was that, 
by the time the Bar Association passed its 1987 resolution 
urging an intermediate appellate court, the average time from 
filing to dis.position had climbed to 18 months. This was more 
than three tlmes the American Bar Association standard for 
appel~ate courts. Statistics from the Court for 1988 show that 
the figure in D.C. is now 22 months. 

This bill would go a long way toward addressing the 
problem of case overload and delay by enlarging the number of 
appellate judges in a way that other jurisdictions with high 
caseloads have successfully employed to deal with similar 

2. 
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problems. The bill would organize the appellate judges in two 
tiers, with those in the intermediate court handling in panels 
the bulk of routine error-correcting cases. ~ne jUdges of a 
reduced-size highest court, sitting principally in banc, would 
decide cases that define new law for the District. This would 
not only enlarge judicial capacity but would provide greater 
assurance of uniformity of decision in cases of precedential 
importance to the District. 

The principat sUbstantive changes urged in these comments 
are: 

1. Size of Suoreme Court: The comments recommend, for 
the reasons stated in the discussion of this recommendation on 
the next page, that the size of the highest court be increased 
from five to seven members. 

2. Deletion of Collateral Changes: They recommend, on 
pages 5-6, II, 13, 14, 16 and 18, separation from this bill of 
certain potentially controversial changes that are collateral 
to the main purpose of the'bill to create a two-tier appellate 
court system, and consideration of those changes in a separate 
legislative proposal. 

3. Transition Cases: They recommend, on pages 6-7, that 
the Supreme Court be given power to certify to itself from the 
Court of Appeals all cases pending in that court on the trans
ition date on which the justices of the Supreme Court have al
ready invested significant judicial time while serving as judges 
of the Court of Appeals. 

4. DUal Service of Judges: They recommend, on pages 8-
9, deleting a confus,ng prov,sion of the bill that would provide 
for all appellate judges to be assigned to both appeals courts 
for one year after the effective date of the Act. 

5. Chief Judge Compensation: They recommend, on page 
12, that the extra st'pends of the chief judges of the D.C. 
Court of Appeals and the Superior Court be raised from $500 to 
$2,500 to make them more in line wi.th the stipend set in the 
bill for the Chief Justice of the Supreme Court of D.C., which 
is $3,000. 

6. Enrollment of Attorneys: They recommend, on page 17, 
that all attorneys who are members of the bar of the D.C. C~urt 
of Appeals be automatically enrolled in the bar of the new Su
preme Court, because of its primary responsibility for supervi
sion of the bar. 

Proposed changes in H.R. 5541, whether substantive (*) 
or technical, will be addressed in the order in which they ap-
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pear in the bill, with citations to the pages and lines where 
those changes might be made: 

·Page 2, Line 10 

Consideration should be given to substituting the word 
"six" for "four" in Sll-602, thus enlarging the court from five 
to seven justices. Seven is the number of judges found by the 
American Bar Association to be "most common and generally 
satisfactory" for a court of last resort. See ABA Standards 
Relating to Court Organization, p. 34. 

A highest court of only five judges will be severely im
pacted by vacancies. During 44% of the time over the past eight 
years, there has been a vacancy on the present Court of Appeals. 
The Federal Communications Commission, -for which the statute 
provides five commissioners, has been fUnctioning at a strength 
of only three commissioners for more than a year. 

Recusals may also require an appellate court to function 
at less than full strength. such recusals often result from the 
appointment of new judges, particularly those coming from insti
tutional litigants before the court such as the United States 
Attorney's Office and Corporation Counsel's office, or from the 
trial court. Four of the last five appointments to the D.C. 
Court of Appeals have come from one of these institutional liti
gants or from the trial court, and an appointment from the U.S. 
Attorney's Office is now pending. 

Vacancies can also have an effect outside the period of 
the actual vacancy in forms other than recusal. Periods preced
ing termination of the service of retiring judges may be marked 
by reduced case intake to avoid unfinished casework at retire
ment. Periods following the appointment of new judges may be 
marked by a "start-up period u of non-participation in cases 
already well along in processing. 

Page 3, Line 

The word "judges" shOUld read Ujustices ll and the word 
"Courts" should read "Court." 

·Page 3, Lines 9-12 

Paragraph (2) of Sll-603{b) WOUld, after three years, 
turn over to the Council of the District of Columbia authority 
to establish salaries for justices of the Supreme Court of D.C. 
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Reretofore the salaries of all D.C. judges have baan sat by 
Congress <'!:_!.!!.!.t when they set federal judicial salaries!. 

Paragraph (2) did not appear in R.R. 4366. It intro
duces a potentially controversial issue that is collateral to 
the principal purpose of the bill. without at this time taking 
any position on whether the authority to set salaries for D.C. 
judges should be transferred from Congress to the D.C. Council, 
the Association recommends that such a transfer be made the 
subject of a separate legislative proposal rather than being 
incorporated in this bill. 

Moreover, the bill transfers salary-setting power to 
the D.C. Council only for justices of the Supreme Court of 
D.C. and not for judges of the D.C. Court of Appeals (D.C. 
Code 511-703) and superior Court (Sll-904). There would seem 
~be no reason to differentiate among the three D.C. Gourts. 
Any separate legislative proposal should relate to all three. 

·Page 3, Lines 21-22 

In order to coordinate with a change suggested at line 2 
of page 7, which would add a new subsection (b)(3) to Sll-621, 
the phrase ·subsection (b)(2) of such section Gonstitutes the 
exclusive" should be changed to read "subsection (b)(2) or (3) 
and not subsection (b)(l) of such section constitutes the". 

Page 5, Line 5 

The word "justices" should be • judges" becav_se it relat_ss 
to '.'" D.C. Court of Apl,leals and Superior Court, root ths Supreme 
COti -

Page 5, Line 6 

For clarity, after the word "Columbia" there should be 
inserted the phrase "to serve on the Supreme Court of the 
District of Columbia or a division thereof'. A similar phrase 
appears in D.C. Code S11-707(a), the statute now permitting 
assignment of Judges of the Superior Court to serve on the D.C. 
Court of Appeals. 

Page 5, Line 14 

The word "Judge" should be "justice" because it relates 
to the Supreme Court of the District of Col\\mbia. 
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*page 5, Lines 19-26 

Proposed Sll-608 follows the form Df present Sll-708 
(pertaining to appointment of clerks by the D.C. Court of 
Appeals), except that (I) it inserts the phrase "not less than" 
in front of the number of personal law clerks for the chief 
justice and asuociate justices, (2) it deletes the phrase "not 
more than three," removing the limitation on the number of law 
clerks that the chief justice may appoint for the court, and 
(3) it ;:efers to the latter simply as "clerks" rather than as 
ff law clerks If • 

The reasons for these changes are unclear. The inser
tion of the two phrases "not less than" introduces an element 
of uncertainty as to how many personal law clerks the chief 
justice and justices will have, indeed placing no limit on the 
number. Deletion of that phrase at both places would seem 
desirable. 

~or the same reabons of clarity and certainty, insertion 
of the phrase "not more than" to modify the number of law clerks 
for the court to be appointed by the chief justice, following 
the form of present Sll-708, would seem desirable. The same 
phrase, inserted in lines 21 and 23 to modify the number of 
personal law clerks that may be appointed by the chief justice 
and associate justices, would make clear that they may appoint 
less than the allotted number if they choose to operate with 
less. 

Conformance of Sll-608 to the style of Sll-708 in line 
24, permitting the chief justice to appoint and remove "not 
more than three law clerks for the court", also seems desirable. 
It would provide greater clarity, not only as to how many such 
clerks there will be but also as to what kind of training they 
would be expected to have and What kind of functions they would 
be expected to perform. 

In any event, the form of Sll-608 related to clerical 
personnel for the new Supreme Court, and Sll-708 related to 
clerical personnel for the D.C. Court of Appeals, should be 
parallel. Lines 19-26 on page 5 of H.a. 5541 and lines 9-10 
on page 18 do not make them 50. 

*Pag-j 7, Line 2 

On the effective day of the new Act, all cases previously 
pending in the D.C. Court of Appeals will still be pending in 
that court, even though it may have all new judges. The new 
D.C. Supreme Court will have no cases, and will have to create 
its initial case load almost entirely by reaching down into the 
Court of Appeals for cases via the process of certification. 
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One type of case that the Cburt will certainly want to 
bring up in order to avoid wasteful duplication of judicial 
resources is the case on which its justices have already ex
pended significant time while serving as judges of the D.C. 
Court of Appeals. Most such cases will not be certifiable 
under '(1) of Sll-621(b) as of "great and immediate public 
importance". Presumably they could be certified under '(2), 
based on the crowded docket of the Court of Appeals, but the 
real reason the Supreme Court would wish to cert,ify them is 
simply that its justices are already familiar with them. That 
could be addressed by changing the period in line 2 on page 7 
to a comma, followed by the word "or", and then adding a third 
basis for certification in substantia!ly the following form: 

"(3) the case was pending in the District 
of Columbia Court of Appeals on the effective 
date of this Act and, because of familiarity 
of justices of the Supreme Court of the 
District of Columbia with the case acquired 
while serving as judges of the District of 
Columbia Court of Appeals, the sound and 
efficient administration of justice dictates 
that the case be decided by the Supreme 
Court of the District of Columbia." 

A slight revision in Sll-605 (lines 21-2~ on page 3 of 
the bill), as suggested in these comments, would permit such 
cases to be heard by the Supreme Court in panels rather than 
in banc~ 

Page 7, Lines 5-6 

The introdUctory clause of Sll-622 refers to a 511-745 
which is not in the bill. The clause should be deleted and 
the secti,on begun with the last word on line 6, "any", Which 
shOUld be capitalized. 

The reference to 511-745 is a carry-over from H.R. 4366, 
which contained such a section making the decisions of the 
Court of Appeals final in certain tynes of cases. Section 11-
745 was deleted in H.R. 5541, presumably as a result of ABA 
Standard 53.00(a)(1) and prior comments submitted for this Bar 
Association. 

Page 10, Line 6 

Subsection Ca) of 511-625 is a provision that was moved 
out of S11-623, where it appeared in H.R. 4366, and has been 
reworded to track some of the language of ABA Stancard 3.11 
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("Scope of Appellate Review"). Both the move and the reword
ing were suggested in prior comments submitted for this Bar 
Association. 

However, the subsection was recast in a way that in one 
respect leaves its meaning unclear. Clarity would be improved 
if, in line 6, the words "give judgment" were deleted and 
replaced by the words "disturb a trial court judgment", thus 
tracking exactly the ABA Standard. 

Since the Supreme Court may also be reviewing adminis
trative orders and decisions that have been appealed to the 
D.C. Court of Appeals .',nder D.C. Code §1l-722, and then certi
fied or appealed to the Supreme Court, it would be even better 
if the replacement word", in line 6 were to read "disturb a 
trial court judgment or an administrative decision". 

Page 10, Line 14 

Subsection (b) of §11-625 is capable of being read to 
allow sixty days for transmittal of records and transcripts to 
the Supreme Court in every case. Since some cases. coming to 
the Supreme Court will have undergone prior review by the Court 
of Appeals, a record and transcript will already have been 
prepared at the time review is granted. Sixty days will not be 
necessary. Insertion in line 14, after the word "courtll, of 
the words "within such time as it shall designate" would make 
clear that the court may require transmittal of the record and 
transcript in less than sixty days in appropriate cases. 

Page 11, Lines 16-19 

The third sentence of §11-644 retains awkward phrasing 
from the same sentence of present §11-744 of the Code. Read 
literally, it would make the power to excuse judges from 
attendance at the Judicial Conference applicable only to the 
requirement that they "remain throughout the conference", not 
to their attendance at all. This could be corrected by reword
ing the sentence as follows: "lInless excused by the chief 
justice, each justice and judge sUmmoned shall attend an¢ 
:=emain throughout the conference.". 

·Page 13, Lines 1-12 

Subsection (b) of §3 of the Transition Provisions cre
ates a potentially confusing situation where for one year all 
justices of the Supreme Court and judges of the Court of Appeals 
are "assigned to serve on both of the appellate courts". This 
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could impair the control of the chief justice or chief judge of 
each court over his or her own court and could raise unneces
sary legal questions as to the status of the judges serving in 
such long term dual capacities. The subsection is unnecessary 
to address t.he backlog problem, by reason of the following 
provisions of the bill which permit ready transfer of cases 
and jurists as needed between the two courts: 

1. section ll-605(a), allowing the Supreme Court to 
take routine error-correcting cases from the Court of Appeals 
and hear them in the Supreme Court in three-justice panels. 

2. Section ll-607(b), allowing the chief justice of the 
Supreme Court on request of the chief judge of the Court of 
Appeals to assign justices of the higher court to sit on the 
intermediate court. 

3. Section 11-607(a), allowing the chief justice to 
assign judges of the Court of Appeals to sit when ~eeded on the 
Supreme Court. 

If subsection (b) of 53 is deleted, subsection (c) should 
of course be redesignated as (b). 

Page 15, Line 2 

Since 511-622 on page 7 of the bill limits the term 
"appeal" to caSes coming to the Supreme Court from the Court 
of Appeals, and uses the term "review" for cases coming direct
ly from Superior Court, it would maintain consistency to Use 
the same terminology in 543l(a) of the D.C. Self-Government 
Act. This could be done by deleting the word "from" in line 2 
on page 15 and substituting therefor the words "to review 
judgments of". 

Alternatively, 543l(a) could be left as is and §11-622 
could be modified to make the term "appeal" apply to cases com
ing from both the Court of Appeals and the Superior Court. This 
could be done by substituting the word "appeal" for "review" in 
line 16 on page 7 of the bill and deleting the words "or review" 
in linea 18 and 19. 

Page 14, Line 15 

The awkward additions throughout the text of 55431-434 of 
the Self-Government Act could be avoided by adding to the Act 
after line 15 on page 14 a new 5430 entitled Definitions, along 
the lines of new 511-1500 which the bill adds (at page. 19) to 
Chapter 15 of Title 11, D.C. Code. The new section of the Self
Government Act would read: 
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"§430. Definitions. 

"For purposes of this Act--

"(1) the term 'judge' means any 
justice of the Supreme court of the 
Di.strict of Columbia, or any judge.of 
the District of Columbia Court of 
Appeals or the Superior Court. 

"(2) the term 'chief judge' means 
the chief justice of the Supreme Court 
of the District of Columbia, or the 
chief judges of the District of Columbia 
court of Appeals or the Superior Court, 
as appropriate.". 

Page 15, Line 4 

If the change suggested for line 15 on page 14 is not 
made, then subsections "(a)," and "(d)," s'lould be deleted from 
line 4 on page 15 of the bill because they do not contain the 
words "chief judge", "judge" or "judges'· .. 

pag~ 15, Lines 14-17 

If a new 5430 entitled Definitions were added to the 
Self-Government Act as suggested, then 'V(8) and (C) of 5432 
could be deleted and ,,(D) and (E) should be redesignated as 
n(8) and (C). 

Page 16, Lines 1-5 

The bill provides for insertion of the words "JUSTICES 
AND" before "JUDGES" in the heading to 5432 of the Self-Govern
ment Act (see page 15, lines 12-13), but not for insertion of 
the same words in the heading to 5433 where they are similarly 
needed. The language of '(A) in lines 12-13 on page 15 should 
be repeated ahead of the text now appearing at line 1 on page 
16. 

See the comment for Page 14, Line 15, as to the poss
iblity of avoiding awkward additions throughout the text of 
5433 of the self-Government Act. If these additions ara re
tained, however, then ,'(A) and (8) of 5413 at lines 1 and 4 
on page 15 of the bill should be redesignated as ,,(8) and (e). 
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Page 16, Lines 6-11 

See the comments under page 14, Line 15, as to the 
possibility of avoiding additions throughout the text of S434 
of the Self-Government Act. If these additions are retained, 
then line 7 On page 16 should be changed to read "(A) in sub
section (b)(3) and(4) and (d)(l) and (2\--" because the words 
"judge" and "judges" do not appear in subsections (a) and (c) 
of §434. If HA) is deleted, then" (B)" cculd be deleted in 
line 12 and lines 12 and 13 could be merged with line 5, with
out the dash after "amended". 

·page 16, Lines 14-17 

subsectioh (b)(4)(E) of S434 of the Self-Government Act 
is amended in the bill to remove the appointing power for the 
judicial member of the Judicial Nomination Commission from the 
chief judge of the U.S. District Court and to give it instead 
to the chief justice of the D.C. Supreme Court, and also to 
provide that the member appointed will be a District rather 
than a Federal judge. 

This change introduces a potentiall.y ::ontroversial 
issue that is collateral to the principal purpose of the bUl. 
Without tak ing any pos i tion on whether GllCh a change is de
sirable or not, the Association recommend3 that it be mQd~ 
the sUbject of a separate le9islative proposal rather thar. 
being incorporated in this bill. It could perhaps be joined 
./ith the proposal tQ transfer authority to set salaries for 
D.C. judges from Congress to the D.C. council, in lines 9-12 
on page 3, likewise suggested for separate legislative treat
ment. 

The same considerations relevant to the proposal to 
shift from Federal to District appointing power and judicial 
representation on the Judicial Nomination Commission would 
seem to apply to the judiCial representation on the JUdicial 
Disabilities and Tenure Commission, yet the bill in its 
treatment of the Self-Government Act leaves that appointive 
power and judicial representation in Federal hands. See 
5431(e) (3) (E) of the Self-Government Act, for which no change 
is proposed at lines 3-10 on page 15 of the bill [but see also 
the change proposed in Sll-1522(a)(5) of the D.C. Code at Page 
22, Linrs 10-13J. 

Section 431(e)(3)(E) and §434(b)(4)(E) of the Self
Government Act and S1522(a)(5) of the D.C. Code could all be 
includdd in the same separate bill, perhaps with Sll-603(b) of 
the Code, but they should not be part of this bill. 
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Page 17, Lines 11-12 

The bill would a~end 511-102 of the D.C. Code to make 
final judgments of the Suprema Court of D.C., as well as the 
D.C. Court of Appeals where review is denied by the Supreme 
Court of D.C., reviewable by the Supreme Court of the U.S. 
under 28 V.S.C. §1257. The bill should also amend 28 U.S.C. 
§1257, the bas;c Supreme Court- jurisdictional statute, to add 
a reference to the Supreme Court of the District of Columbia 
as within the phrase "highest court of a State". The statute 
now refers only to the District of Columbia Court of Appeals. 

Page 17, Lines 15-16 

Since the correct name of the new court established in 
5 1.1-6 01 (a) of the Code (see 1i ne 5 on page 2 of the bill) is 
the "Supreme Court of the District of Columbia", that name 
should be substituted in lines 15 and 16 on page 17 of the 
bill for "District of Columbia Supreme Court" as the entry in 
the table of contents of chapter I, title 11, D.C. Code. 

*Page 18, Line 4 

Though the bill (see line 7 on page 3) establishes in 
5l1-603(b)(l) of the D.C. Code an annual stipend of $3,000 for 
the chief justice of the Supreme Court of D.C., in addition to 
his or her compensation as a justice of the court, it leaves 
untouched the $500 extra stipend presently provided in the 
Code for the chief judges of the D.C. Court of Appeals and the 
Superior Court. If the $3,000 stipend for the highest court 
is retained, the stipends for the other two courts should be 
raised to at or near that amount, perhaps to $2,500. That 
would require, for the Court of Appeals, a proposal to substi
tute the figure "$2,500" for "$500" in the second sentence of 
511-703(b) of the Code. such a change should appear immediate
ly after line 4 on page 18 of the bill. 

'Page 18, Line 17 

See the suggestion above for raising stipends for the 
chief judges of the D.C. Court of Appeals and Superior Court to 
something comparable to that provided in the bill for the r;hief 
justice of the Supreme Court of D.C. That woulJ require, for 
the Superior Court, a proposal to substitute a new figure, per
haps "$2,500", for "$500" in the second sentence of 5l1-904(b) 
of the Code. The change should appear immediately after line 
17 on page 18 of the bill. 
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·page 20, Line 2 

By inadvertence or for a reaQon that is not apparent, 
the bill deletes from §ll-lSOl(a) of the D.C. Code the power 
of the President to make recess appointments to fill vacancies 
in the D.C. courts. If the deletion was inadvertent, the 
second sentence of the section relating to such appointments 
should be restored. If the deletion was purposeful, it should 
be included in a separate legislative proposal as collateral 
to the purpose of this bill. See similar suggestions as to 
lines 9-12 on page 3 and lines 14-17 on page 16. 

Page 20, Lines 2-4 

The words "justice or" in lines 3-4 are unnecessary by 
reason of the definition of "judge" in Sll-lSOO(a) as broad 
enough to include any justice of the Supreme Court of D.C. 
(see line 10 on page 19). 1£, however, those words are re
tained in lines 3-4, then they should be added in line 2 before 
the word "judge" so that the terminology in subsections (a) 
and (b) of Sll-lSOl is parallel. 

Page 20, Line 20 

The words "or judge" should be inserted in §11-1501(b)(2) 
after the word "lawyer" in order to retain the present provision 
in the Code for elevation of judges from one court to another. 

Page 20, Line 17 

The words "or she" should be added after the word "he" 
in §11-lSOl(b)(3J in order to make the section gender-neutral. 

·Page 22, Lines 10-13 

See comments under page 16, Lines 14-17, as to provisions 
of the bill that would shift appointive power and jUdicial member
ship on the Judicial Nomination Commission and Tenure Commission 
from the Federal to the District courts. These changes, as to 
which the Association takes no present position, are collateral 
to the purpose of the bill and should be separately considered. 

·page 22, Lines 14-15 

The bill proposes that the Mayor appoint the Chair of the 
Tenure Commission. This represents a potentially controversial 
change in Sll-lS22(a) of th~ Code, which presently provides that 
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the President shall appoint the Chair of the Commission. The 
change is collateral to·the purpose of the bill to create a 
two-tier appellate court system for the District of Columbia. 
Without taking any present position on who should have the 
appointive power, the Association suggests that the question be 
part of a separate legislative proposal, perhaps along with 
questions of power to set salaries of judges of D.C. courts and 
power to appoint judicial members of the Judicial Nominating 
and Tenure Commissions. See comments on the text of the bill 
at lines 9-12 of page 3, lines 14-17 of page 16, and lines 10-
13 of page 22. 

If, however, the sentence at lines 14-15 on page 22 
giving the 11ayor the right to designate the Chair of the Tenure 
Commission is retained in the bill, it should be noted that 
the bill provides for the designation to be made by the Mayor 
from among the appointees to the Commission of the Unified Bar 
Board of Governors. It is unclear whether this was conscious 
or whether the intent was to allow the Hayor to designate the 
Chair from among his own appointees. In the latter event, 
"paragraph (2)" in line 15 should be changed to "paragraph (3)". 
Section ll-1522(a) now allows the President to designate one of 
his own appointees. 

Page 23, Line 3 

If the amendments to 511-1522 proposed at lines 7 and 9 
on page 22 of the bill are retained, then the word "attorney" 
on line 3 of page 23 should probably be changed to "lawyer" in 
order to meke the language parallel. 

*page 23, Linel ~-7 

The same comments that appear under Page 16, Lines 14-17, 
and Page 22, Lines 10-13, with regard to the appointive power 
and judicial membership on the Tenure Commission apply also to 
Sll-1522(b)(3), which changes from federal to local the power 
to appoint an alternate member of the Commission and the courts 
from which that alternate member is drawn. This potentially 
controversial change is collateral to the purpose of the bill 
and should be ~ade part of a separate legislative proposal. 

Page 23, Lines 20-21 

The words "each place it appears" in ~i6) of the amend
ments proposed by the bill to Chapter 15 of Title 11, D.C. 
Code, should probably be stricken since they seem to imply, 
erroneously, that "District of Columbia Court of Appeals" 
appears more than once in Sll-l529 of the D.C. Code. 
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Page 24, Lines 1-6 

The order of ,,(A) and (6) should probably ~e reversed 
and the paragraphs relettered to make them conform to the 
order of the two paragraphs of §11-1561 of the Code that they 
amend. 

Page 24, Line 8 

The <lad.i!:!onl? of 11!nguage throughout Chapter 17', result
ing in !}ometimas-al!!k",at'd phr«sirtg, could be eliminated by 
adding a new S11-1700 entitl{!<i ))"fil'itions similar to Sl1-1500 
on page 19 of the bill. §el! "lIIo ,the suggestion for a similar 
Definitions section in the SE)lf-Grlvernment Act., on page 15 of 
the bill. Such a Definitions section for Chapter 47 would 
eliminate the need for lines 3-4 and 9-10 on page 25 of the 
bill, lines 2-3, 16-17, 19-30 and 23-24 on page 26 of the 
bill, and lines 20-22 and 23-25 on page 27 of the bill. Suc
ceeding sections would have to be redesignated after some of 
those deletions. 

Page 24, Line 24 

A comma should be inserted at the end of the line before 
the quotation mark in order to make ,(4) of §11-1701(b) of the 
Code parallel in form to ,(9). See line 6 on page 25 of the 
bill, amending ,(9). 

*Page 2S, Lines 1-2 

This change, in the number of members of the Joint Com
mittee on Judicial Administration whose concurrence is required 
for modification of budget requests, seemo supqrficially sen
sible in view of the increase in the size of the Committee. 
Bowever, consideration should be given to the fact that for 
the first time it would allow modification of budget requests 
of appellate courts without the concurrence of at least one 
member of the committee from the court whose budget is affected. 
If that is regarded as a problem by the present appellate 
members of the Joint Committee, then "five of the seven" in 
line 25 should be changed to "six of the seven". 

*Page 25, Line 8 

Legislative status could be accorded a practice that is 
already followed if the following new text were inserted in the 
bill at line 8 on page 25: 
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"(C) by adding the following new 
subsection (e)--

nee) The Executive Officer 
selected by the Joint Committee pur
suant t? 51l-l703(b) shall serve as 
staff to and secretary of the Commit
tee." 

·Page 26, Line5 4-6 

paragraph (B) of Section 4(g)(3) of the bill would amend 
5ll-l703(d) of the D.C. Code to raise the salary of the Execu
tive Officer of the D.C. Courts from the compensation of an 
associate judge of the superior Court to that of an associate 
judge of the D.C. Court of Appeals. This change is collateral 
to the purpose of the bill to establish a two-tier appellate 
structure in the District of Columbia. Without taking any 
position in favor of or opposed to the increase in compensa
tion, the Association suggests that it be made the subject 
of a separate legislative proposal. 

Page 26, Line 11 

In the interest of clarity, the word "clerk" should be 
changed to "Clerk of Court" both times that it appears on this 
line. 

Page 27, Line 1 

The word "judges" in 1J(A) of Section 4(g)(6) of the 
bill, line 1 on page 27, should be changed to "judge" to con
form to the way it appears in 511-1731 of the D.C. Code. 

·paJe 27, Lines 10-16 

The amendment to 511-1732 of the Code, changing the 
title of nHearing Commissioner" to "Magistrate", is collater
al to the purpose of the bill and should be made the subject 
of a separate legislative proposal. Without at this time 
taking any position on the merits of the change, the Associa
tion notes that there are distinctions between the duties of 
Hearing Commissioners of the Superior Court and !lagistrates 
of the Federal Courts. 

The change in subsection (n) of 511-1732 should be 
retained in the bill. If lines 10-16 on page 27 are deleted, 
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as suggested, the dash at the end of line 9 and the "(D) at 
the beginning of line 17 should likewise be deleted and the 
two paragraphs merged. 

Page 27, Line 22 

If V(8) of 54(g) of the bill on page 27 is retained 
(see comments at Page 24, Line 8], the words "except in 
sUbsection (8)" should be inserted on line 22 after the word 
"appears" and before the period. Subsection (8) deals wi th 
the chief judge of the Superior Court. 

*Page 28, Lines 3-6 

Section 11-2501 of the Code is properly amended to 
transfer authority over the admission and discipline of attor
neys from the D.C. Court of Apeals to the Supreme Court of 
D.C. However, provision needs to be made for attorneys who 
are now members of the bar of the Court of Appeals to become 
automatically members of the bar of the Supreme Court, in the 
same way that members of the bar of the U.S. District Court 
for D.C. became automatically members of the D.C. Court of 
Appeals when primary admission and disciplinary authority was 
shifted between those two courts in 1972. 

This could be done by inserting a dash on line 3 of 
page 28 after the word "amended", making the rest of that 
paragraph a new paragraph preceded by "(A)", changing the 
period at the end of the paragraph to a semi-colon followed 
by the word "and", and adding before 1(2) that now starts on 
line 7 the follo~ing new text: 

"(B) by striking subsection (c) and 
inserting in its place--

" (c) lIembers of the bar of the 
District of Columbia Court of Appeals on 
the effective date of this Act shall auto
matically be enrolled as members of the 
bar of the Supreme Court of the District 
of Columbia and shall be subject to its 
disciplinary jurisdiction." 

Page 29, Line 2 

The word "the" before "Supreme" should be deleted from 
the language within the quotation marks that is to be added to 
D.C. Code §17-306. 

17. 
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*Paae 29, Lines ~-18 

The bill would amend 523-101 of the D.C. Code so as to 
make changes in governmental entity (i.e., the Un1ted States of 
the District of ColUmbia) in whose name-criminal prosecutions 
are brought in the District of Columbia. This change is unre
lated to the purpose of the bill, to create a two-tier appel
late structure in the District of Columbia. Wit.hout presently 
taking any position on whether the change is desirahle or 
not, the Association recommends that it be deleted ,from the 
bill and made the subject of a separate legisl~tive proposal. 

*Page 29, Lines 19-23 

The bill would amend 523-311 of the D.C. Code so as to 
change a provision of law on joinder of offenses in violation 
of laws of the United States and the District of Columbia. 
The change is unrelated to the purpose of the bill, to create 
a twotier appellate structure in the District of Columbia. 
Without presently taking any position on whether the change 
is desirable or not, the Association recommends that it be 
deleted from the bill and made the subject of a separate legis
la ti ve proposal. 

*page 29, Lines 23-25, and Page 30, Lines 1-6 

Subsection (m~ of Section 3 of the bill (Transition Pro
visions) would be unnecessary if sUbsections (k) and (1) were 
deleted, as recommended above under Page 29, Lines 4-18 and 19-
23. 

Conclusion 

The Bar Association of the District of Columbia appreci
ates the opportunity afforded by the House District Committee 
to share in the process of drafting appropriate legislation for 
the creation of a new intermediate appellate court in this jur
isdiction, and the establishment of a court of last resort that 
acts primarily in banc with discretionary review authority. If 
enacted, the change will significantly enhance the administra~ 
tion of justice in the Nation's Capital. Please feel free to 
calion the Bar Association for any further assistance it can 
provide. 

18. 



202 

Mr. DYMALLY. Thank you very much, indeed. 
Mr. Schaller, and then we will come back to Mr. Rhyn.e for ques

tions. 

STATEMENT OF JAMES P. SCHALLER 

Mr. SCHALLER. Thank you, Mr. Chairman. 
As the committee knows, I have submitted most of my testimony 

by way of my letter of October 31, and the item to which I particu
larly wanted to direct the attention of the chairman and the mem
bers of the committee was the report of the Special Committee to 
Study the District of Columbia Court of Appeals of the D.C. Bar. 

Let me state here so I don't have to keep on repeating it, the con
straint under which I operate and the D.C. Bar operates as the bar 
which is composed of all 50,000"plus admitted members of the Dis
trict of Columbia Bar, that committee study does not purport to 
represent anything but the views of the committee itself. It does 
not purport and is not being offered here as the views of the bar or 
its board of governors. 

Nevertheless, that committee worked for 18 months, after having 
been established by the board of governors of the D.C. Bar. It pre
sented its report to the bar board of governors, which received it in 
June of this year, and it represents an undertaking and an invest
ment of time which I think has investigated this problem for ap
proximately the fourth or fifth time in 10 or 15 years and has come 
to the same conclusion, again, I think, exhaustively and finally 
that people have been urging all during that course of time, with 
the exception of the Horsky committee report, and, of course, as 
pointed out in my letter, Mr. Horsky himself, when he thought 
that perhaps the problem of backlog and appellate delay could be 
solved by some measure short of creation of an intermediate court 
of appeals, was relying on a couple of assumptions, and those as
sump~ions did not come to pass. 

The most notable of those assumptions, of course, was that the 
case load, the new filings level, would plateau at around 1,200 per 
year. That had been exceeded by almost a quarter, or 25 percent, 
by the year after the report was issued, 1981. It has reached a high 
of 1,800. Those assumptions are no longer valid, and Mr. Horsky 
himself has stated so to this committee and numerous other people 
interested in this problem since the time that report was issued. 

Every other report and basically the premises of Mr. Horsky's 
report indicate that while there are short-term measures, half
measures, as I have referred to them from time to time, which can 
ease somewhat the problems faced by the District of Columbia 
Court of Appeals, nothing short, it would appear, of creation of an 
intermediate court, will do away with or successfully handle the 
problems of appellate delay and backlog, and that is why our com
mittee recommended that an. intermediate court of appeals for the 
District of Columbia be created and l·ecommended, second, that the 
court reporting system currently utilized by the Superior Court of 
the District of Columbia and its court of appeals be reformed (a) by 
concentrating the administrative authority for the D.C. courts in 
the chief justice of the highest court, which would be the supreme 
court under the bill which this committee is currently discussing, 
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and (b) by requiring that the court reporter division go to mandato
ry computer-assisted transcript technology as quickly as possible, 
and that should really be tods::y. because that is a technology whose 
time has come and long since. 

We have made those recommendations, Mr. Chairman, because 
we feel that by implementing those recommendations the delay in 
appellate review will be reduced to the extent that it can be re
duced, bearing in mind that this is a deliberative collegial process, 
and, second, that the backlog will be reduced to manageable num
bers and provide a measure of real justice and speedy justice to the 
extent it can be provided at the appellate level for the citizens of 
the District of Columbia who come before this court. 

As important as those two aims and objectives, however, was the 
need to reduce the risk which all of the judges of the current court 
of appeals and all of the former judges and all of the experts on 
that appellate court to whom we spoke-and they were numer
ous-have testified of decisional inconsistency between different 
panels of this nine-member court, and, second, to increase the 
number of en banc sittings in the law-declaring cases where there 
are extremely important questions for the citizenry of the District 
of Columbia to increase the opportunities for the appellate court to 
sit en banc and have the full court's deliberation and input into 
these very important questions. Those are all, also, very important 
reasons for the adoption of the recommendations which our com
mittee made. 

Now the questions, I suppose, are: Will these recommendations 
shorten delay, will they reduce backlog, or will they, instead, 
produce another area of delay at perhaps a different point in the 
system? We have answered the first two questions yes, and as far 
as producing another source of delay, Mr. Rhyne has referred to 
the so-called "cert. first" system which is part of the bill that thi" 
committee is discussing. It is the kind of certification process that 
has been utilized very successfully, as Mr. Rhyne pointed out, in 
Massachusetts, and it includes or contemplates that cases which go 
to the appellate level are screened initially to see which of those 
cases will be handled in the first instance by the intermediate 
court and which will go directly to the supreme court. 

There will be some cases-it is about 5 percent, the experience 
has been in Massachusetts-of cases that go through the intermedi
ate court, and there is then found to be a very important question, 
perhaps of constitutional dimensions, requiring review by the su
preme court. Those cases will be very few in number, and, for the 
most part, those cases which require only error correction will go 
to the intermediate court in the first instance, and they will end 
there because that court will be able to handle them, and those 
cases that do have issues of constitutional or large dimension will 
go in the first instance to the supreme court and will not need to 
go through the intermediate level. 

So if those cases which require en banc sitting can get them 
quickly and the court that is put in place to hear those cases hears 
nothing else, and if those cases that require only error correction 
are heard by a new intermediate court which is not also burdened 
with the necessity of en banc sittings, it seemed to us that the 
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delay in both classes of cases will be dramatically reduced, and 
that is why we made the recommendations we did. 

The report that we have put before the committee-and I would 
ask, Mr. Chairman, that report be made a part of the record of this 
committee's deliberations--

Mr. DYMALLY. Without objection. 
Mr. SCHALLER [continuing]. Is lengthy, it is exhaustive, it covers 

any number of points. I don't purport, unless the chairman or some 
member of the committee would like me to, to rehash it even in 
summary beyond what I have already done, and I am certainly pre
pared to answer questions, as is Mr. Rhyne. 

[The report and letter of October 31, 1989, follow:] 
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The Honorable Mervyn M. Dyma11y 
Chairman, Subcommittee on Judiciary and Education 
u.S. House of Representatives 
Committee on the District of Columbia 
Longworth House Office Building 

(Room 1310) 
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Act of 1989; H.R. 3470 

Dear Congressman Dymally: 
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Thank you for your kind letter of October 23, inviting my 
testimony an~ expression of views regarding the captioned legis
lation. 

As you may know, I ~erved as Chairman of the Special 
Committee to Study the District of Columbia Court of Appeals, 
created by Resolution of the D.C. Bar Board of Governors on July 
14, 1987. The Committee submitted its Report and Recommenda
tions, together with dissenting views, on June 1, 1989. As the 
footnote indicates, my testimony is that of a Committee Chairman 
and is not intended to state the views of the D.C. Bar.* 

The mandate of that Committee was by no means limited to 
an evaluation of the wisdom -- or lack of it -- of an Inter
mediate Court of Appeals for the District of Columbia. 

* The views expressed herein represent 2DlY those of the D.C. 
Court of Appeals Study Committee of the D.C. Bar and n2t those of 
the District of Columbia Bar or its Board of Governors. 
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The Honorable Mervyn M. Dymally 
October 31, 1989 
Page 2 

However, as I observed at the time the committee presented its 
work product, we came, inexorably, to focus our attention more 
and more upon that subject: 

* * * The D.C. Court of Appeals has already 
progressed through several stages of appellate 
delay and backlog-reduction efforts: increased 
computerization; centralization of and greater 
reliance upon professional support sta~f; court 
reorganization and expansion; employment of sum
mary disposition mechanisms. Significantly, the 
most authoritative critics, the judges them
selves, felt that the problems remained and that 
an intermediate court was the best and perhaps 
the only realistic way of dealing with them. 

Far and away the most persistent and daunting difficUlty 
in working to correct the problems under which the Court of 
Appeals has been laboring heroically for at least the. last sev
eral years, is that of persuading people and institutions of 
unquestionable good will that the problem is not a temporary one 
and that it is not one which minor expedients can be expected to 
cure. Numerous observers and commentators have reviewed all of 
the various half-measures that have been proposed from time-to
time and have virtually all concluded that they won't work. 
Indeed, most such measures have already been tried and manifestly 
haven't worked. I submit that they cannot work because more 
fundamental changes: are needed. In my judgment, the signat con
tribution of the D.C. Bar Committee's efforts lies precisely in 
its exhaustive review of ell such half-measures and the showing 
it made of why they do not meet the need. 

I am forwarding to you copies of the Committee's Report 
and Recommendations, including the spirited and articulate dis
sents. I hope that you and your Subcommittee will find this 
study interesting and useful. You are no doubt aware of the fact 
that the Committee on Which I served was not writing on a blank 
slate. We had a number of distinguished predecessors; all were 
thoughtful and insightful studies of the Court of Appe3ls over a 
period of a dozen years. They include the reports of the so
called "von Kann Committee", the "Douglas Committee" and the 
"Horsky Committee" of the D.C. Unified Bar; that of the National 
Center for State Courts; and that of the "Rhyne Committee" of 
the Bar Association of the District of Columbia. All support the 
conclusion that creation of an Intermediate Court of Appeals is 
an idea whose time has come, even those Which, like the Borsky 
Committee study, did not recommend creating one. 
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The Horsky Committee recognized that the Court needed 
considerable relief at the time it issued its Report, but sug
gested a less sweeping measure as a perhaps viable alternative 
solution. That suggestion was based upon some assumptions that 
Mr. Horsky has since acknowledged (to this Subcommittee among 
other individuals and institutions) did not come to pass. The 
most notable assumption upon which the Horsky Committee was 
willing to base its conclusion that the problem might be handled 
short of creating an intermediate court was that new filings 
would plateau at 1,200 or so per year. Instead, as we know, they 
have continued to climb. As early as 1981, they had topped the 
1,500 level. And they have remained well over that level for the 
rest of the decade, reaching a high of over 1,800! Hence, Mr. 
Horsky has himself long since taken the position that an inter
mediate court is the only answer to the Court's delay and backlog 
problems which makes sense. 

There is much in H.R. 3470 which I have not looked into 
either in the course of my participation in the Committee's study 
or on my own. As to those elements of the Bill, I am somewhat 
loathe to express any opinions. Certainly, however, insofar as 
the Bill provides for creation of an Intermediate Court of 
Appeals and a supreme Court for the District of Columbia, charac
terized by "cert. first" review (whereby the highest court deter
mines which cases will be heard in the first instance by the 
intermediate court and which will go directly to the Supreme 
court) and also vests administrative authority in the Chief 
Justice of the highest court, I heartily erldorse those provi
sions. 

No one can seriously question the need for additional 
judges at the trial court level, and while that is not a need 
that I have studied in any depth, I am entirely supportive of 
that portion of the current legislation as well. But it must not 
be lost sight of that, if the system provides additional law 
enforcement personnel and prosecutorial resources and this Bill 
supplies additional trial level j1.,dges, the problem of a workload 
that is already over-taxing the resources of the Court of Appeals 
will only be exacerbated. That is certainly not any kind of 
solution to the problem to which I am primarily interested in 
directing your Subcommittee's attention and concern. 

I would deem it a great honor to share my views and the 
conclusions of the D.C. Court of Appeals Study Committee with the 
Subcommittee on November 2 and I ask that you accept this letter 
as my testimony. I will content myself with undertaking to 
answer such questions as Members may have and perhaps making a 
few very brief opening remarks on November 2. 
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I am grateful to you and the Subcommittee for affording me 
this opportunity to express my views on what I conceive to be a 
Gubject of surpassing importance to the administration of justice 
in the District of Columbia. 

Res ectfully submitted, 
,...---:-

7fl~~:M...~'U""--

Encl: Report and Recommendations, 
special committee to Study 
the D.C. Court of Appeals 

cc: Members of the special committee 
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FORWARD 

When, in November of 1987, then-D.C. Bar President Bob 

Jord~n asked if I would chair a committee to study methods to 

reduce delay and backlog in the D.C. Court of Appeals, I will 

confess to harboring some misgivings as to whether the subject 

had not already been studied nearly to death. Nor were they 

eased upon receipt of copies of the von Kann Report, the Douglas 

Report, the Horsky Report, the Bar Association Report and the 

Report of the National Center for State Courts, all of which 

became required reading for members of the Committee in 

preparation for our first meeting in January of 1988. 

This Committee has struggled assiduously not to view itself 

simply as one to evaluate the wisdom or lack of il of an 

intermediate appellate court.for the District of Columbia but, 

ineluctably, we began mor~ and more to focus uplln that proposal. 

The D.C. Court of Appeals has already progressed through severa! 

stages of appellate delay and backlog-reduction efforts:. 

increased computerization; centralization of and greater reliance 

upon professional support staff; court reorganization and 

expansion; employment of summary disposition mechanisms. 

Significantly, the most authoritative critics, the judges them

selves, felt that the problems remained and that an intermediate 

court was the best and per~aps the only realistic way of dealing 

with them. 
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On a committee which combined the views of lawyers involved 

in the private bar, from solo practitioners to members of mega

firms; of two former members (and, as it turned out, one future 

member) of the court under study and a distinguished former Chief 

Clerk of that court; of experienced leaders in the appellate 

sections of the United States Attorneys Office, the Public Defender 

Service, and the Corporation Counsel's Office; of Neighborhood 

Legal Services and the Public Citizen Litigation Group, there 

were certainly great disparities in philosophy. The same kinds 

of disparities can be rOIlP,j to exist among appellat.: judges 

themselves. 

Despite .. consensus on the character
istics of an ideal system, a wide variation 
exists i~ the actual operations of appellate 
courts. In part, the divergence may arise 
from disagreement over the role judges play 
in dispensing appellate justice. Some judges 
view themselves as result announcers; they 
see opinion writing as a largely delegable 
adjunct to the decision-making process. 
Others treat writing and deciding as insep
arable; they believe the quality of the 
decision depends upon the discipline of a 
judge's personal involvement in writing a 
reasoned analysls of the case. Some judges 
consider participation in oral argument to be 
a luxury that a busy system can seldom 
afford. Others think oral argument is an 
essential means of assuring judge-made, 
collegial decisions. * * * 

~, News of the Appellate Judges' Conference, ABA, Vol. 3 No. 

2 (Spring, 1987). 

So, too, the members of the Committee came at the problem 

from a variety of backgrounds and viewpoints. Patiently and with 

-ii-
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never-failing courtesy and civility, they hammered out such 

difference as could be reconciled and championed their respective 

views eloquently and energetically in those areas where consensus 

could not be forged. 

In the end, the Committee voted to recommend creation of an 

intermediate court of appeals. While the vote was not close, the 

positions and the rationales in support of those positions were 

very close indeed, tempting me to think that perhaps this report 

might consist of a single statement in which the concerns of the 

minority were acco~~odated. That has not proven possible and, 

consequently, we are presenting two principal statements, that of 

the majority, to which, indeed, all members of the Committee have 

made valuable contributions Ilith special efforts from Chuck 

Reischel, White Rhyne, and Con Hitchcock, and a statement of the 

minority in which Connie Belfiore, Frank Nebeker, and Al Stevas 

have set forth their concerns in opposition to the recommenda

tions of the majority. In addition, Frank Nebeker has written a 

separate Statement in dissent from his unique perspective as a 

former associate judge of the D.C. Court of Appeals. 

In retrospect, this undertaking appears daunting indeed. 

Now, as at the outset, I am overwhelmed by the distinguished 

company in which I have found myself f~r the past year and a 

half. I seriously doubt that any group could be found with a 

superior combination of appellate experience and know-how, 

standing at the Bar, and industry for the task at hand. I hope 

-iii-
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that this study will make a meaningful contribution to the 

efforts to reduce delay and backlog in the D.C. Court of Appeals 

while maintaining and, where possible, improving the quality of 

justice dispensed by that body. 

James P. Schaller, 
Chairman 
June 1, 1989 

-iv-



217 

REPORT: COURT STUDY COMMITTEE 

I. Introduction. 

The Court of Appeals Study Committee was created by Reso

lution of the Board of Governors of the D.C. Bar, acting at the 

suggestion of then-Chief Judge William C. Pryor. The Resolution 

"approve(dl the concept and creation of a special committee to 

look at the Intermediate CQurt of Appeals issue as well as alter

native methods of dealing with the workload problems of the 

courts.,,!1 That Resolution was translated into a directive to 

the Committee "to study the Court and make recommelldations as to 

its future evolution in terms of structure, staffing and mis

sion. " To .tha tend, the Commi t tee deteqnined to undertake the 

following activities: 

(1) To study the structure, workload and int~rnal operating 

procedures of the District of Columbia Court of Appeals; 

(2) To assess the substance and seriousness of the Court's 

current backlog and determine its causes and contributing fac-

tors; 

(3) To review previous studies of this and other simi"lar 

Courts; 

(4) To consult with present and former judges, staff and 

support personnel, agencies anq attorneys frequently appearing 

before the Court, and leaders of the Bench and Bar; and 

II See Minutes of the July 14, 1987 meeting of the Board of 
Governors of the District of Columbia Bar at 3-4. 
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(5) To formulate recommendations to achieve an orderly re

duction of the Court's present backlog in the shortest feasible 

time and to prevent its recurrence. 

The Committee has made a concentrated effort to explore all 

reasonable proposals for dealing with the probll'ms of workload, 

decisional delay and backlog, including, but by no means limited 

to, the advisability of creating an intermediate appellate court. 

In our judgment, an intermediate appellate court should be 

established for the District of Columbia. The present workload 

of the Court of Appeals appears to be such that no reasonable al

ternative means are available which would allow the Court to dis-

pose of cases brought to it in a timely fashion without unaccep

table sacr if ices in the qual i ty of the Cou.r t 's work, increased 

risk of decisional inconsistency, and continued inability to hear 

more than an insignificant number of cases ~ bane. It is, more

over, the Committee's view that a mere increase in the number of 

full-time judges devoted to appeals would not allow the Court 

both to deal with its workload problems, on the one hand, and to 

assure the quality of the process, on the other. 

The experience of other jurisdictions with the problem 

of structuring their appellate judiciary to accommodate growing 

caseloads demonstrates that the best and most efficient way of 

organizing that judiciary is in two tiers, with most cases being 
) . 
decided by three-judge panels in an "intermediate" appellate 

court and cases that are of greatest significance to the law of 
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the jUrisdiction being decided by a highest court that sits ~ 

banco 

The Committee has reviewed, and is deeply indebted to, the 

considerable efforts others have previously made to study and 

assess the appellate process in the District. These include the 

1977 "von Kann Report" examining the extent of the Court's com-

pliance with the ABA Standards of Judicial Administration Relat

ing to Appellate Courts;'!/ the "Douglas Report" recommending that 

an intermediate appellate court be estab1ishedi1/ the 1980 "Hor-

sky Report" \~hich recommended that alternatives to an intermedi

ate court be attempted over a five-year period, including adding 

three judges to the Court of Appeals in an effort to ascertain 

whether its backlog could be eliminated;1/ and the 1986 National 

2/ Report to the District of Columbia Judicial Planning Commit
tee from the Subcommittee t.o study the extent to which practice 
and procedure of the D.C. Court of Appeals conforms to the Stan
dards. The District of Columbia Court of Appeals and the A.B.A. 
Standards of Judicial AdmInistration (1977) (hereinafter, "von 
Rann Report," after the Subcommittee Chairman Curtis E. von 
Kann). 

3/ Subcommittee on the Workloa.d of the District of Columbia 
Court of Appeals, District of Columbia Judicial Planning Commit
tee. District of Columbia Court of Appeals: Workload Problems 
and Possible Solutions (1979) (hereinafter, "Douglas Report," af
ter the subcommittee chairman John W. Douglas). 

4/ District of Columbia Court System Study Co~~ittee of the 
District of Columbia Bar, Appeals Court Report (1980) reprinted 
for use of the Senate Committee on Government Affairs, 98th 
Cong., 1st. Sess. (5. Prt. 98-34) (U.S.G.P.D., 1983) (hereinafter 
"Borsky Report" after the Committee's Chairman, Charles A. Borsky). 
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Center for State Courts Report, recommending that serious consid

eration be given to creating an intermediate court.~1 

In addi tion, the .Commi t tee has had the benefit of the recent 

efforts of the Bar Association of the District of Columbia. In 

1987, the Board of Directors of the Association, acting on writ

ten reports and recommendations from its D.C. Court of Appeals 

_ .. COmmi.t.tee, chaired by S. White Rhyne, a member of this Committee, 

adopted a resolution urging establishment of an intermediate 

court with mandatory appellate jurisdiction, and conversion of 

the jurisdiction of the highest court from mandatory to discre

tionary. This Committee revie\~ed the material developed by the 

Bar Association, considered the views it expressed, and is in-

debted to it for its efforts in studying the problem •. 

The Committee has also reviewed what has taken place in Con

gress. Four bills to create a two-tier appellate system in the 

District of Columbia have been introduced in Congress in the last 

few years.~/ Hearings have been held on one of them.ll 

After reviewing the studies, th~ congressional hearings, and 

other materials concerning the D .• C. Court of Appeals, the Commit-

51 Southeastern Regional Office, National Center for State 
Courts, APpellate Delay in the D.C. Court of Appeals, (1986) 
(hereinafter referred to as the "National Center for State 
Courts Report", or "NCSC Report"). 

61 H.R. 152, lOOth Congress, 1st Session (1987): H.R. 4366 and 
5541, lOOth Congress, 2nd Session (1988); and H.R. 167, lOlst 
Congress, 1st Session (1989). 

II Hearings on H.R. 436b before the Judiciary Subcommittee of 
the House of Representatives Commi ttee on the District ·of Colum
bia, held April 19 and 28, 1988. 
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tee interviewed eacn of the judges and senior judges of the Court 

of Appeals, the clerks of the Court of Appeals and the Superior 

Court, judges of other courts, and numerous counsel possessing 

special interest and expertise in the Co~rt of Appeals' function

ing.~1 Pinally, the Committee examined closely statistical mea

sures of the Court's work.~1 

In testing the conclusion that the best way to ensure ade

quate and timely disposition of appeals is to establish an inter-

mediate appellate court, we considered very seriously the objec

tion that such a court mi~:lt only produce another, different 

source of delay: that it would become "just another step" in 

litigation. 

To avoid that result, we ar~ Fecommehding. that the highest 

court of the jurisdiction be empowered to determine in the first 

instance what cases should be heard by the intermediate court, 

and what cases the highest court should hear directly. We be-

lieve that this mechanism ~Iill minimize duplication of effort. 

The Committee also took very seriously the expense involved 

in creating another court. The ultimate question, however, is 

whether that expense Should be borne to provide those who depend 

on the District of Columbia Courts with the same quality of jus

tice afforded elsewhere, or whether they will be relegated to a 

system of appellate justice which cannot, in the long run, assure 

~I Those interviewed are listed in Appendix A. 

~I See the workload Statistics in Appendix B. 
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timely justice of that high quality. Should the expense 02 cre

ating an in~ermediate court prove to be too high, means ~or miti

gating that expense could be explored. 

We also recommend that forceful steps be taken to ensure 

that tr*nscripts are timely produced. First, the high~st court 

.of the jurisdiction should be charged with administering the 

COu.r..t.-S.j!s.t.em. .... S~90nd, tepor ters should be di rected to use com

puter-assisted transcription (C.A.T.). 

II. The Problem. 

The workload problem of the Court can be measured in sev

eral ways, but under any criterion, the Court cannot keep up with 

its docket. Over the past decade, two unmistakable trends have 

emerged: ~irs~, the Court is being asked to hear more ~ases: and 

second, despit~ Herculean efforts by the judges, the time re

quired from filing of a notice of appeal to decision is increas

ing inexorably. 

Over the last decade, the number of cases filed has 

risen from approximately 1300 to 1700 cases per year. More cases 

are now pending in the Court than ever before (2347 pending cases 

in 1988, versus 1109 in 1978), and there have been only two years 

since 1980 in which the Court disposed of more cases than were 

filed (in 1983 and in 1987). 

The Court is also finding it harder to disp~se_of cases 

in a timely manner, and it now takes nearly two years on average 

for a case to move from notice of appeal to final decision. In 
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1988, an average of 679 days (or 22.6 months) elapsed between 

filing a not~~e'of appeal and the issuance of a final decision; 

in 1978, the average elapsed time was 472 days (15.6 months). 

Throughout this time, the productivity of the Court, as mea

sured in case dispositions, has actually improved. During t~e 

late 1970s, the Court was issuing between 600 and 700 opinions, 

both published and unpublished, each year. During virtually 

every year since 1982, th~ Court has handed down approximately 

800 published and unpublished decisions annually. 

This increased productivity largely reflects an increase 

1n the use of unpublished opinions. Since 1976, the Court's pub~ 

lished opinions have fluctuated within a rather constant range, 

at approximately 300 opinions each year, avera~ing betwee~ eight 

and eleven pages each. By contrast, the number of unpublished 

opinions has increased dramatically. Unpublished decisions 

(Memorandum Opinions and Judgments or "MOJs") rarely reached 400 

a year prior to 1980. Since 1982, the Court bas usually issued 

500 unpublished opinions each year. 

In analyzing delay and backlog in the Court's docket, the 

Committee focused on the four critical areas of each appeal and, 

using statistics provided by the Clerk's office, examined the 

Court's performance today vis-a-vis its performance ten years 

ago. This analysis is crucial because it helped to pinpoint 

where the problem areas are at each step of .the appellate pro-
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cess and suggests where reform afforts should be targeted. The 

four ke~ areas and the trends in each are as follows: 

1. The time between Eiling a notice of appeal and trans

mission of the record. This period has more than doubled over 

the past decade. In 1978, it took an average of 124 days to get 

the record filed; in 1987, it took an average of 256 days to ac

complish the same task. In 1988, this figure decreased somewhat 

to 227 days, still nearly 7-1/2 months. This delay is wholly 

unacceptable, and the Committee is unanimous in its recommenda-

tion (discussed below) that significant reforms in court adminis

tration must be promptly undertaken regardless of one's views on 

the need for an intermediate court of appeals. 

2. The time between transmission of the record and com-

pletion of the briefing. In 1978, it took an average of 13~ 

days, or ~.5 months, for the parties to brief a case. In 1987, 

the figure had risen slightly to 157 days, or 5.2 months. 1988 

witnessed a dramatic lengthening in this stage of the appellate 

process, to 237 days or nearly 8 months. In part, this increase 

may be attributable to an inclination by some lawyers to seek 

extensions of time because they know that the Court will not be 

able to hear a case promptly even if the briefs are timely 

filed. Indeed, we are advised by ~he Clerk's Office that the 2-

1/2 month increase between 19B7 and 1988 was caused in large part 

by the Court's reluctance to deny extension requests when it 

would not be able to hear the cases promptly in any event. 

Additionally, these d~1ays generally may reflect the fact that 
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the Court's rising caseload has fallen disproportionately on the 

shoulders of institutional litigants such as the U.S. Attorney, 

the Public Defender Service, and the "Corporation Counsel, each of 

which may have to seek extensions because of limited staff re

sources. 

3. The time between filing the last brief and the date 

of oral argument or submission. In 1978, this process took an 

average of 93 days, or 3.1 months. The delay has grown steadily 

since then to an average of 127 days, or 4.2 months, in 1987. 

This increased to 152 days -- over 5 months -- in 19B8. This 

trend is significant because it shows that the number of "ready" 

cases in the pipeline is growing at a faster rate than the Court 

can handle, despite the use of a variety of devices to con.serve 

judicial time, such as submission of cases without oral argument 

and a 25 percent increase in the number of dispositions by MOJ. 

4. The time between argument or submission and decision. 

This process took an average of 121 days, or 4 months, in 1978 

and an average of 107 days, or 3.6 months, in 1987. That figure 

is slightly higher than the average in the 1983-1986 time frame 

and generally lower than the disposition time between 1975 and 

1982. In 1988, this figure dropped to 76 days or 2! months. 

At first glance, these figures seem heartening because they 

s~ggest that the Court is able to keep up with its caseload once 

a case is presented to a three-judge division for decision. As 

we discuss below, however, this statistic is misleading because 

it lumps together the disposition rate for unpublished decisions, 
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which the court decides very quickly, with published decisions, 

which average over eight months. 

What conclusions can be drawn from these statistics? The 

first three areas measure how long it takes a case to reach a 

three-judge panel for decision, and the overall trend is not en

couraging. The average time that it takes a case to move from 

notice of appeal to argumen~-.-E£~.l;Ibl1\.ission has increased substan

tially over the past decade, from approximately II! month? in 

1978 to over 20 months in 1988. This situation is intolerable, 

and the Committee supports various administrative measures, such 

as speedier preparation of transcripts, in order to reduce the 

delay during this stage of the appellate process. 

Superficially, administrative. reform might appear to be all 

that is needed because the statistics suggest that once a case 

reaches a panel, the Court can dispose of cases as quickly now as 

ten years ago. SUch a conclusion would be in error, however, be

cause on closer examination, there are significant delays during 

the disposition phase as well as during the pre-argument phase, a 

fact which argues for more judicial resources in addition to ad

ministrative reforms. 

As noted previously, the Court of Appeals took an average 

of 107 days to decide d ca~e in 1987, tbe only year for which the 

comparable data for publisbeg opinions vis-a-vis MOJs has been 
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compiled.lQ/ What this .figure masks, however, is th~ fact that 

the Court takes considerably less.time to issue an unpublished 

MOJ than it does to produce a written opinion, yet the 107-day 

figure is an average fer beth types of dispositions. If one sep

aratesout the disposition rate for MOJs from that for published 

opinions, a different picture emerges. 

The Court does an ~xcellent job of disposing of cases by 

MOJ in a matter of days or weeks. The Committee examined the 511 

MOJs that were filed in 1987 and calculated that they were dis-

posed of in an average of 23.8 days each, well below the overall 

average of 107. 11/ On the other hand, it took the Court an aver-

age of 254 days -- or roughly 8-1/2 months -- to decide the 296 

cases in which a published opinion was deemed necessary. 

The data strongly suggest that something similar occurred in 

1988. For while the average time from submission to decision was 

reduced by a month (from 107 to 76 days), the Ilumbur of published 

decisions (249) was at a 7-year low, while the number of disposi-

10/ The Committee is indebted to committee member Alexander H. 
Stevas, who undertook the considerable burcen of compiling this 
data by hand, examining each of the decisions themselves and 
referring, as necessary, to the actual case files. 

11/ If anything, this figure is somewhat inflated because it 
Iiicludes 23 cases which took over 100 days to decide. If one de
letes these cases from the calculations, the remaining 488 cases 
were decided in an average of 15.8 days apiece, broken down as 
follows: 379 criminal cases, 15.8 days; 48 civil cases, 19.2 
days; 43 agency cases, 13.6 days; other cases, 13.2 days. Addi
tionally, cases which were submitted on the briefs and not argued 
orally generally took three to ten days less time to decide than 
argued cases. (This analysis does not include 8 disciplinary 
matters disposed of by MOJ for which disposition time could not 
be determined.) 
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tions by MOJ remained relatively constant. These statistics sug

gest that the overall reduction in disposition 'time is attribut

able to the fact that there were nearly 50 fewer cases decided by 

published opinion in 1988. 

To be sure, there are difficult cases which require careful 

consideration and contemplation. Nonetheless, the fact that it 

takes an average of over eight months ~o~·the.~ourt to issue a 

published opinion suggesLs that the Court's overall workload is 

affecting its ability to decide significant, law-declaring cases 

in a timely manner. And from a litigant'. standpoint, it is 

surely disheartening to wait 18 months for one's case to be heard 

and another 8-1/2 months for a decision, a total of nearly 2-1/4 

years on average. 

There is something wrong systemically when an appellate 

court takes that long to dispose of cases~ Regardless uf ho~ 

many administrative reforms are introduced to sp~ed c,aas 

through the pipeline or to induce settlements, the fa~t remains 

that there is a finite limit to the judiCial resources which are 

available to handle a easel cad which has grown dramatically over 

the past decade. Even if a judge largely delegates to a law 

clerk the responsibility for preparing draft MOJs pursuant to the 

judge's direction, the judge must still read the briefs and rec

ords in each and every case and reach a conclusion about hOI~ the 

case should be resolved. The time spent on these responsibil

ities, as well as all the other rulemaking and administrative 

duties with which the Court is charged, inevitably takes its toll 
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in the Court's ability to carry out its doctrinal, law-declaring 

functions in an efficient manner.lll 

Our interviews with the judges clearly showed that the 

court's workload has also affected the quality of its decisions. 

Many published decisions are essentially the product of one 

judge. The amount of input from other (non-writing) judges on 

a case varies, but ~~~,time any judge can spend on opinions which 

others are assigned to write is limited. As a consequence, deci

sions in law-declaring cases are usually the product of only a 

few judges. Two judges can determine the law of the jurisdic-

tion, and in practice, the law in any given case is largely 

shaped by the judge who is entrusted with writing the opinion. 13/ 

§ 3.01 of the ABA-Approved Standards Relating to Appellate Courts 

(ABA Standards-Appellate Courts) characterizes this as highly un

desirable. 

The Court of Appeals plays a role comparable to that of a 

state supren,e court. It is responsible for interpreting Distr ~ct 

12/ In this regard, it should be noted that the Court of Appeals 
regulates admission to the Bar; prescribes rules of conduct for 
those it licenses to practice; oversees attorney discipline; and 
polices unauthorized practice. See D.C. Code § 11-2501 (19Bl). 
In addition, the Court must approve changes to the procedural 
rules of the Superior Court which modify the Federal Rules of 
Civil Procedure. See D.C. Code § 11-946 (19B1). 

13/ This problem may be compounded by the practice of tenta
ITvely (albeit, randomly) assigning a member of the division as 
the writing judge prior to argument. See Paragraph VII(B) of the 
Court's Internal Operating Procedures (1985 ed.). Many observers 
argue that the collegial process is better served by assigning 
cases after oral argument, when all members of the division have 
had an opportunity to assess the relative merits of all the cases 
heard during that sitting. 
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of Columbia st~tutes and for declaring the law to be applied in 

District of Columbia courts, and its decisions can be reviewed 

only by the U.S. Supreme Court. D.C. Code § 11-102 (19Bl); 2B 

U.S.C. S 1257. The Court of Appeals is highly unusual, however, 

in that it performs this function by three-judge panels, whereas 

state supreme courts ordinarily decide cases sitting ~ ~. 

The difference is vitally important. As § 3.01 of the ABA Stan

dards emphasizes, a court which performs a law-declaring function 

should decide cases en ~ in order to reduce the danger of in

consistent precedents, always a possibility when a court performs 

its work by panels. In addition, ~ banc review assures that the 

result in any particular case will be less influenced by the 

identities of the judges assigned to hear it. It requires deci

sions to be reached through the collegial process that is the 

hallmark of appellate courts, with the views of all members of 

the court reflected in the final opinions. 14 / 

Of course, there are mechanisms in the present system in

tended to assure consistency between division decisions and to 

maximize participation by all rn~mbers of the Court in important 

law-declaring cases. These are the provision for_~ banc. argu

ment and the "five-day rule" under which draft division opinions 

are circulated to all members of the Court for comment prior to 

14/ We acknowledge that federal circuit courts routinely sit in 
panels to decide cases. As we discuss more fully below, however, 
the analogy to the circuit courts is inapt here because the law
declaring function with respect to federal law ultimately resides 
in the U.S. Supreme Court. 
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publication. Based on our interviews with members of the Court, 

however, neither mechanism is achieving the goals of consistency 

and collegiality in the decision-making process to the desirable 

and appropriate extent. 

First, individual members of the Court stated that workload 

constraints prevent them fr~m hearinq more than ten or so cases 

~ banc each year, thus ruling out a fair number of other cases 

raising issues they believed were otherwIse important enough to 

be considered by the full Court. 1S/ They indicated that, as a 

practical matter, ~ banc review is limited to cases where it is 

absolutely imperative, and those represent only about one-third 

of the cases deemed to merit ~ banc review. The view was also 

repeatedly expressed that where judges can "live with" or "write 

around" a particular panel decision, they are likely to vote 

against rehearing en banco 

Second, with respect to the five-day rule, our interviews 

disclosed that individual judges have varying views about the 

proper role of a judge who does not sit on a case, but who is 

presented with a draft opinion for comment. In some instances, 

a judge will provide extensive comments and may challenge the 

reasoning used or the result obtained by the division. In other 

situations, a judge (or a judge's law clerk) will simply check 

15/ The number of cases heard en banc from 1982 to 1988 has 
been: 1982-12; 1983-6; 1984-6;-r985-S; 1986-10; 1987-11; 1988-
11. 
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the opinion to make sure that there are no inconsistent cases 

about to be issued from his or her chambers. 

The five-day rule can perform a valuable function in pre

venting different divisions of the Court from directly contra

dicting each other in separate cases, but this mechanism is of 

quite limited utility (and desirability) in.ofar as the law-de

claring function of the ~ourt is concerned. Should a particul~.L __ 

case raise challenging legal issues that excite the interest of 

judges Who were not sitting on the division. the litigants and 

the public are best served by having those members of the Court, 

and indeed all members of the Court, read the briefs. review the 

record, and hear oral argument before a decision is actually ren

dered. Written comment from non-division members is a very poor 

substitute for fully informed consideration by all members of the 

Court. The Court's current workload severely limits the number 

of cases where such informed consideration by the full Court is 

practicable. 

While predictions are chancy, it is difficult to see how the 

demands on the Court cou!o be expected to subside. A number of 

complex statutes enacted fairly recently can be expected to gen-
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erate significant numbers of appeals. 16! More civil appeals will 

also inevitably result from new common law theories,17! and the 

trend toward litigating federal civil rights claims in the local 

16! For example, the Council of the District of Columbia has 
enacted complex statutory schemes for the protection of the men
tally retarded, nursing home residents, and the incapacitated. 
See the Mentally Retarded Citizens Constitut.i.o.naL Rig.hts and Dig
nity Act of 1979, D.C. La\~ 2-137. SS 6-1901 et ~. (198J:j; the 
Nursing Homes and Community Residence FacilitIes Protections Act 
of 1985, D.C. Law 6-138, D.C. Code §§ 32-1401 et~. (1988 repl. 
vol.); and the District of Columbia Guardianship, Protective 
Proceedings and Durable Power of Attorney Act of 1986, D.C. Law 
6-204, D.C. Code §§ 21-2001 ~ ~ (J.988 cum. :;upp.). The 
Council has repealed prior workers' compensation legislation in 
the District and enacted a significantly different scheme, which 
has been generating scores of new appeals. See the District of 
Columbia Workers' Compens3tion Act of 1979, D.C. Law 3-77, D.C. 
Code §§ 36-301 et ~ (j 91:l8 repl. vol.). 'l'he Council has also 
enacted several new regulatory schemes likely to generate signi
ficant litigation. See,~, the District of Columbia Taxicab 
Commission Establishment Act of 1985, D.C. Law 6-97, 40 D.C. Code 
§§ 40-1701 et sec. (1986 repl. vol.) and the District of Columbia 
Alcoholic Beverage Control Reform Amendments Act of 1986, D.C. 
Law 6-217, D.C. Code §§ 25-101 et ~ (1988 cum. supp.). It has 
enacted complex legislation to govern employment and contracting 
by the District of Columbia government. See the District of 
Columbia Government Comprehensive Merit Per'sonnel Act of 1978, 
D.C. Law 2-139, D.C. Code §§ 1-601.1 et ~ (1987 rep!. vol.) 
and the District of Columbia Procurement Practices Act of 1985, 
D.C. Law 6-85, D.C. Code §1-11Bl.l et ~ (1987 repl. vol:). 

In addition, significant litigation will in all likelihood 
result from laws the electorate has adopted directly, such as the 
District of Columbia Right to Overnight Shelter Initiative Act of 
1984, D.C. Law 8-146, D.C. Code S§ 3-601 et ~ (1988 repl. 
vol.). Much litigation has already resulted from the Child Sup
port Guidelines, 115 Wash. D. L. Rptr. 2269 (Oct. 27, 1987), 
adopted pursuant to congressional legislation, namely Pub. L. 
99-573, 100 Stat. 3228 (1986), codified at D.C. Code § 11-
1732(j)-(4}(A) (1988 cum. supp.) 

17! See,~, Sandoe v. Lefta, No. 86-1506 (Dec. 15, 1988): 
Nelson v. Nelson, 548 A.2d 109 (D.C. 1988): District of Columbia 
v. Peters, 527 A.2d 1269 (D.C. 1987); Boykin v. Olstrlct of 
columbia, 484 A.2d 560 (D.C. 1984). 
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courts.~/ The increase in drug-related crime and its attendant 

violence is certain to lead to more litigation, and more appeals, 

on the criminal side of the docket. 

In sum, the Court of Appeals cannot function acceptably and 

keep its docket current, much less reduce the tremendous number 

of cases in its "backlog, without some form of relief. 

III. Proposed Solutions. 

A. Reducing the Number of Aooeals. 

The Committee studied the system used by the Supreme Ccurt 

of New Hampshire, whereby litigants must in essence persuade the 

Court to review their cases. This system amounts to one in which 

the only appellate court has discretionary power to refuse re

view. The Committee believes that neither the bar nor litigants 

in the District would accept such a system. There are streng ar

guments against doing so. 

As stated in the Commentary to § 3.10 of the ABA Standards

Appellate Courts, "ItThe right of appeal ..• i,.~ fundamental 

element of procedural fairness as generally u,nderstood in this 

country." For that reason, § 3.10 provides that litigants should 

have a right to appeal except in cases involving minor matters, 

and that this right should involve, among other things, "thought-

18/ See,~, Henderson v. District of Columbia, 493 A.2d 982 
TO.c. 1985); Fisher v. Distr~ct of ~orum~ia, 498 A.2d 198 (D.C. 
1985) vacated 591 A.2d 28 (1986) remandedwith instructions to 
dismiss as moot, 514 A.2d 801 (1986). 
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Eu1 consideration of th~ merits by at least tbrp~ judges of the 

Court'. " 

The Douglas Report rejected the approach of restricting ap

peals as of right and substituting a procedure, similar to that 

then in use in Virginia, in which the high court's jurisdiction 

was essentially discretionary. Douglas Report at 103-104. It 

did so prinCipally because "the efficiency (of the Virginia sys

tem) has been achieved at a price to litigants in the quality of 

appellate justice which most Americans and their lawyers would or 

should be unllilling to bear." .!£. at 104, q.uoting P. carrington, 

D. Meador and M. Rosenberg, Justice on Aopeal 133 (1976). Vir

ginia has since itself significantly modified its former system 

in which litigants had essentially no right of appeal, but only 

an opportunity to petition fcr review. 

B. Increasinc Ncn-Judge Resources. 

It is clear that increasing the number of law clerks or 

court-employed counsel cannot, without more, solve the Court of 

Appeals' workload problem. The crux of that problem, according 

to the judges, is that there is not enough "judge-time" avail

able; there are dimply too many cases on the docket for the 

judges to devote adequate attention to them. In too many cases, 

the law is declared essentially by one judge. En ~ review is 

not possible in more than a handful of cases each year. In the 

opinion of some of the judge~, there is already too much delega

tion to staff counsel anr law clerks on motions and cases that 

do not involve published opinions. 
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There are powerful arguments that these judicial functions 

should not be delegated to non-judges, particularly to those who 

have limited legal or other experience. Perhaps to counter the 

argument that some cases simply are not worth much attention, the 

introduction to the ABA Standards-AppelJ.ate Courts states: 

[lIt is important to emphasize that the qual
ity of appellate justice is to a large degree 
determined by that attention given to the 
merits of carnes that are of little interest 
to anyone but the immediate parties. All ap
pellate court~ should remain mindful that 
every case, whether it has general importance 
or not, is important to the i~~ediate liti
gants. 

This does not mean, however, that some additional legal-

trained court staff should not be employed. In some circum-

stances (if, for example, the court of last resort were to screen 

cases to deter.mine whether they ought to be taken for immediate 

review or sent to the intermediate court), additional staff coun

sel would significantly enhance 'efficiency. See n.28, infra 

below. 

It has also been suggested that hiring experienced counsel 

as commissioners to perform functions such as narrowing issues 

and promoting settlements may substantially reduce the backlog. 

However, recent experience in having senior judges undertake such 

functions has revealed that they are likely to be of limited as

sistance in relieving the judges of having to decide cases. 19 / 

19/ The Clerk's office informs us that, in 1988, 71 cases were 
selected for such settlement conferences, and that only 7 of them 
Footnote continued 
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C. Temoorary E:.oedients: Senior Judges, Temoorary Judges. 

A number of temporary expedients have been suggested to en-

able the court of Appeals to cope with its workload problem. It 

has been pointed out that the State of Arizona used "temporary 

judges" -- i.e., private counsel appointed as judges for limited 

terms -- to reduce its backlog problem.IQI Another suggestion 

was that more intensive use of senior judges, coupled with the 

use of several experienced counsel as commissioners, might suf-

flce to reduce the backlog. 

The premise of these proposals is that the Court's workload 

proble~ is temporary; that the solution requires no more than a 

one-time effort to reduce the accumulated backlog of filings and 

that, thereafter, the Court should be able to remain current with 

minor additional assistance. But this premise will not withstand 

analysis. 

The Court's backlog has continued to grow even though the 

Court has increased its output. ~s indicated above, while the 

Court has increased the number of c,sefi it decides by opinion, 

filings have also increased. As a le3ult, since 1980, the Court 

has only disposed of as many cases i: a given year as were filed 

in that year on two occasJons. The COlrt has not been able to 

stay current even though available dat reveal that it has been 

were actually ~esolve~ in that process. 

201 See American Bar Association Lawyers Conference Task Force on Reauction of Litigation Cost and Delay, Defeating Delay 44; 
Ariz. Rev. Stats. 55 12-145, 12-146; Adm~n. Order of May 7, 1984, 
of Ariz. Ct. of Apps •• Division 1. 
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disposing of more cases per judge than similarly situated courts 

elsewhere •. ll.l 

Furthermore, it has been able to raise the number·of cases 

disposed of to the current level only at significant cost. One 

such cost is apparent in the statistics: a growing proportion 

of cases is now decided by unpublished opinions. This indicates 

that at least some cases which do indeed merit the additional 

judicial consideration entailed where an opinion will be pub-

lished are not now receiving such consideration. In addition, 

several of the judges stated that workload pressures prevent 

their according adequate consideration to cases. Thus it appears 

not only that the Court has failed to keep pace with filings, but 

that its efforts to do so have adversely affected th~ quality of 

justice the Court has been able to dispense. 

But even if the premise of the proposed temporary expedients 

were correct, there are either doubts about their efficacy, or 

strong arguments against them in principle, or both. 

Since the Horsky Report, the Court has been utilizing senior 

judges to the full extent those judges have been available. It 

is doubtful that substantial additional resources can be mar-

shalled from this quarter. First, many of the judges who have 

21/ See National Center for State COllrts Report, Appendix 3, 
Table 4, setting forth statistics for state courts of last resort 
with only limited discretionary jurisdiction in states without 
intermediate courts. According to that table, in the District, 
there were nearly 170 dispositions per judge per year. Only one 
other Court was even close to this (160 dispositions per judge): 
only two were over 100 dispositions per judge per year. 
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taken senior status in recent years have embarked upon hew ca-

reers off the bench or have elected to devote considerable time 

to non-judicial activity. Second, there are legislatively-im

posed limitations upon the extent to which senior judges can be 

compensated for·their judicial efforts.B/ Third, it is simply 

not realistic to expect a judge who has retired to work as hard 

at being a judge as if he or she had not retired. The Clerk's 

Office informs us that its experience has been that, for those 

senior judges who continue to sit on cases regularly, three 

senior judges resolve apptaximately as many cases as one judge 

in regular, active service. There is no reason to expect more in 

the future, nor would it be either fair or reasonable to demand 

more from senior jurists. 

The Douglas Report noted that the use of temporary judges 

"is not now a favored solution to appellate congestion and ap

pears to constitute primarily a footnote to appellate court his-

tory." Douglas Report at 73. This is because, as the Commentary 

to § 3.01 of the ABA Standards points out, the use of auxiliary 

judges "deprives litigants of the opportunity for full consider

ation of their contentions by members of the court" and because 

~he functions auxiliary judges perform "can ordinarily be per-

22/ See D.C. Code § 11-1565 (1988 cum. supp.): The senior 
judges earn at the same daily rate as active judges but can only 
receive the difference between their retirem·ent payment and an 
active judge's salary. Under the statute, one of the currently 
active senior judges can only be compensated for 33 workdays per 
year: a second for 60 days: a third for 108 days: and the fourth 
for 147 days. 
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formed as efficientlY4 and with greater authority, by an inter

mediate appellate court." 

Temporary expedients, then, do not constitute a realistic 

solution to the Court's wc.rkload problem, beth because that prob

lem is not a temporary phenomenon, and because such expedients do 

not provide sufficient resources of an appropriate kind to alle

viate the problem significantly. 

D. An Intermediate Court of Appeals As Against 
Adding Judges To The Present Court. 

Both the Douglas and Horsky Reports debated the relative 

effectiveness of adding judges to the present court, on the one 

hand, and creating a new intermediate appellate court, on the 

other. The Douglas Report rejected adding more judges; the Hor

sky Report recommended temporarily adding two to three judges to 

the Court of Appeals, in large part because the Horsky Committee 

believed that the idea of an intermediate court was not "politi-

cally feasible." See Horsky Report at 12-13; 19-21. See also 

id. at 7-12. Compare Douglas Report at 21-24; 68-70. As the 

Douglas Report points out (at 70), adding more judges only 

increases judge resources when a court sits in panels, and there-

fore its utility is closely tied to the advisability of the panel 

system. Id. at 69-70. Indeed, adding judges can only exacerbate 

the defects of the panel system. Therefore, these alternatives 

cannot be meaningfully assessed without adverting to the relative 

merits of a unitary appellate court which ordinarily sits in 

panals, as compared to those of a system in which a highest court 

of last resort sits .!m ~ assisted by an intermediate court of 
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appeals. 

There is wide agreement ,that an ~ banc court of last re

sort/intermediate court system is the preferable model. The Com-

mentary to § 1.13 of the Ameri can Bar Association I s Standards Re

lating to Court Organization (ABA Standards - Court Organization) 

states: 

[S I uch expedients- ~di..1li.din9 tJ~e highest ap
pellate court into panels • • • dilute the 
appellate functions, particularly that of de
veloping the law. Adding additional judges 
to a highest court may actually slow down its 
operation rather than speeding it up. Hence, 
when improvements of efficiency of operation 
in the highest court cannot be achieved with
cut dilution of the appellate function, the 
appropriate solution is the creati~n of an 
intermediate appellate court. 

Furthermore, § 3.01 of the ABA Standards-Appellate Courts 

provides: "In hearing and determining the merits of cases b~fore 

it, the supreme court should sit en banc • The Court should 

not sit in panels or divisions •.• The principal reason for 

the ~ ~ requirement is to bring to bear a variety of intel

lects and experience in a highest court's law-declaring func

tions. See Commentary to § 3.01. Since, in performing that 

function, a court "makes law" in a very real sense, the impor~ 

tance of having such decisions reflect a variety of viewpoints 

and experience is manifest. The Commentary to § 3.01 also points 

o~t that sitting in panels is a device that is typically adopted 

w.hen a high court I s workload becomes too large 1 an expedient 

which tends to "persist long after the point has been reached 
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when an intermediate court should have been established." 

The states overwhelmingly agree. Only thirteen states do 

not have intermedLue courts of appeals. 23/ Since 1980, six 

states have established .intermediate courts.li/ The D.C. Court 

of Appeals has approximately twice as many mandatory appeals 

filed each year as the next busiest high court that has no inter

mediate cour t. See NCSC Report, Appendi.x 3, Table 4. 25/ 

It was largely for these reasons that both the Douglas sub-

conunittee, ~lhich was greatly assisted by the National Center for 

State Courts staff (see Douglas' R~port at 6-7), and the National 

Center itself in its 1986 Report, reconunended an intermediate ap-

pellate court for the District of Columbia. The Horsky Report 

did not disagree in principle: its view wa~ that an intermediate 

court was not politically feasible, particularly when other means 

of reducing appellate delay had not been attempted first. The 

Horsk~ Report did, however, rely in part on the fact that the 

federal courts of appeals sit in panels, rarely sit ~ ~, and 

are rarely reviewed by the Supreme Court. Id., 7-8. 

As the predominant practice of the states reflects, the feq-

23/ These are Delaware, Maine, Mississippi, Montana, Nebraska, 
Nevada, New Hampshire, North Dakota, Rhode Island, South Dakota, 
Vermont, West Virginia, and Wyoming. In addition, Puerto Rico 
does not have an intermediate court. 

24/ These are Hawaii, Id~ho, Minnesota, South Carolina, Utah, 
and Virginia. 

25/ In addition, as the Douglas Report points out lat 68~69), 
only two states have ever had courts of last resort with more 
than nine judges, one of which was Virginia in 1779-1788 when the 
court of last resort was principally a trial court. 
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eral circuit court of appeals model is inapposite for a court of 

last resort. The circuits are not the final expositors of fed

eral law; the Supreme court of the United States performs that 

function. rurthermore, while the Horsky Report (at 8) was accu

rate in pointing out that relatively few decisions in any circuit 

are reviewed by the Supreme Court, what it overlooked is that the 

Supreme Court is constantly providing definitive resolutions of 

legal questions for all the circuits. All, or virtually all, of 

the Supreme Court's decisions provide definitive law for all the 

circuit courts of appeals to apply.l&! In a court of last re-

sort, where the judicial lawmaking function of a jurisdiction 

resides, it is particularly important that the law be declared by 

a collegial body, both because decisions will be the product of 

greater wisdom, and because of the restraint engendered when de-

cisions are forged from a consensus of different viewpoints. 

There is really no question that the state court of last re

sort model applies to the D.C. Court of Appeals. Except for the 

District's history, and the fact that many membl:rs of the Di5-

trict's bar practice primarily in the federal courts, there might 

never have been a suggestion that the federal model applies. 

There are two basic objections to providing the District 

with the same sort of appellate system as is already afforded in 

l&/ The Supreme Court decides approximately 300 cases per year, 
and has been averaging 170-175 resolutions per year by written 
opinion, with the balance by per curiam or memorandum decision. 
See Note, The Supreme Court, 1987 Term, Leading Cases, 102 Harv. 
L. Rev. 354 (1988); Note, The supreme Court, 1986 Term, Leading 
Cases, 101 Harv. L. Rev. 366 (1987); Note, The Supreme Court, 
~Term, Leading Cases, 100 Harv. L. Rev. 308 (1986). 
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all oth&r jurisdictions that have anything like the amount of 

litigation in the District. The first is that adding another 

level to the court system will not significantly reduce delay be-

cause the time saved in reaching resolution in the intermediate 

court will be offset by the time taken up by the additional step 

of repairing to the court of last resort. See Horsky Report at 

9-12. The second is cost. See id. at 9, 12. 

There are tested mechanisms for limiting the amount of delay 

caused by adding another level of review. One method, adopted in 

Massachusetts, is to have the court of last resort determine in 

the first instance which cases it will hear and which ones will 

be heard by the intermediate court. 27 / This pr()cedure sharply 

limits _ number of cases needing to be heard in both courts.~/ 

27/ See Massachusetts' G.L.Ch. 211A. §§ 10-12; Rule 27.1 Mass. 
Rules of App. Pro. Copies of these are reproduced in Appendix C. 

28/ We are informed by the Court's Office of Chief Staff Counsel 
that, in fiscal 1988, only 15 (or 5.7%) of the cases heard by the 
Supreme Judicial Court have been heard first by the intermediate 
court. The relevant FY 1988 statistics are: 

Cases filed, intermediate appellate court 

Screened by staff 
Considered by judges 

-Accepted by SJC 

Direct appeal by right to SJC 

Direct appeal by request requested 
Accepted by SJC 

Further review of decisions by 
intermediate app. ct. 

TOTAL 

- 28 -
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51 

15 

130 

67 
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Furthermore, while it requires that an additional document be 

filed prior to briefing, neither the preparation of that docu

ment, nor the screening process, need take a significant amount 

of time. Indeed, since an important part of the workload of a 

new court of last resort would be screening cases and deciding 

which ones should be heard, it is likely that a ruling on whe

ther to hear a case could be issued relatively quickly. The Com

mittee recommends that any effort to establish a new court of 

last resort and a new intermediate court of appeals provide for 

a screening procedure along the lines of that used in Massachu

setts and'other states. 

In Maryland, for example, without requiring an additional 

document prior to briefing, the highest court makes a monthly re

view of appellants' briefs in the intermediate court, and selects 

those cases that it deems suitable for immediate review. 1987-88 

Annual Report of the Maryland Judiciary, p. 14. Also, a petition 

seeking review in the highest court may be filed by any party in 

the intermed~~te court, at any time in the appellate process. 

Maryland Rule 812. 

Even in the absence of such a procedure, however, the appe1-

lat~ courts ought to be able to provide considerable expedition 

of the entire process through the eXFrcise of appropriate self

discipline. The conceptual basis for the intermediate court sys

tem is division of functions. The intermediate court is an er

ror-correcting body; the high court is law-declaring. See the 

Commentary to ABA Standards, SS 3.00 and 3.10. While, as with 
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all such distinctions, line-drawing problems arise ~n sorting 

particular issues and cases into these categories, in practice 

the division of functions should be clear enough. The job of the 

intermediate court is primarily to decide cases and to write only 

enough to provide guidance to the trial court. The job of the 

court of last resort is to provide reasoned decisions for inter

pretation of law and for resolution of ·conflicts among panels be

low. 

An intermediate court that need not be concerned that it is 

establishing the law of the jurisdiction should be able to decide 

cases much more expeditiously than a court of last resort. Simi

larly, if the court of last resort limits the number of cases it 

takes to those that truly merit plenary review, it should be able 

to dispose of such cases relatively promptly wllile still afford

ing them the kind of time and careful ratiocination which cases 

at that level of judicial review clearly deserve. 

To ensure that the high court limits the cases it reviews 

directly, we recommend the adoption of a "term" system such as 

that employed by the Supreme Court of the United States. Under 

such a system, requests to hear cases are considered shortly 

after the certiorari petitions and any oppositions are filed. 

Cases argued in any given term are almost invariably decided be

fore the court takes its summer recess. This system has enormous 

benefits in that it forces the court to stay current with its 

docket, and it provides an incentive against taking more cases 

than the court can hear and decide in a timely fashion. Finally, 
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it provides litigants with some idea of when a decision will be 

rendered in their particular cases. 

The Committee believes that such a term system should be 

adopted for the court of last resort in the District of Columbia. 

The Committee is aware of, and sensitive to, the concerns which 

have been expressed that an intermediate court of appeals would 

simply add another tier of judicial review, thus driving up the 

cost of litigation and neealessly extending the time it takes to 

obtain a final decision. Adoption of a term system for a court 

of last resort would respond directly to those concerns. 

Ideally. the time for determining whether the court of 

last resort will hear a case should not be much longer than the 

time presently consumed in disposing of petitions for rehearing 

or suggestions for rehearing ££~. Moreover, in those cases 

where review is granted, a lawyer will be able to advise a client 

when a decision is likely to be rendered, thus proViding a mea

sure of certainty -- now lacking -- important to client and at

torney alike. Finally, a requirement that the court of last re

sort must finish its business by the close of a specific term 

makes it unlikely that the court will take on more cases than it 

can handle. If any backlog should develop, that will be a sign 

that the court is not performing its screening function ade

quately. 

Even without a Massachusetts'type "cert. first" procedure 

or term restriction on the top court, a number of jurisdictions 

we have examined demonstrate how an intermediate court system can 
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work. Minnesota, for example, created on intermediate appellate 

Court in 1983. In its fourth year of operation, the intermediate 

court disposed of its appeals 'in a median time of five and one

half to six months (depending on whether oral argument was 

heard).~/ Furthermore, only 6 percent of the cases decided by 

the intermediate court were reviewed by the Supreme Court.lQ/ 

Maryland has posted a similar record. In fiscal year.1988, 

its Intermediate Court. (the Maryland Court of Special Appeals) 

was disposing of its cases in an average time of from 4.2 to 5.1 

months (again depending upon whether oral argument was heard).3l/ 

Petitions for review by the highest court were filed in roughly 

44'1. of the cases. 18'!. of those petitions were granted,~/ which 

means that only approximately 8'!. of all intermediate court cases 

were also reviewed by the highest court. 

If, in addition, "cert. first" and term procedures are also 

adopted, we are confident that dual decisions in law-declaring 

cases can be avoided in the great majority of cases; law-declar

ing cases can be resolved in timely fashion; and the error-cor

recting cases should be decided promptly. 

29/ Report of the Chief Justice at 37. 

lQ/ ~. 

11/ 1987-88 Annual Report of the Maryland Judiciary at 26, 32. 

~/ Id. at 14, 16, 31. 
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Without question, creating an additional court is more ex-

pensive than adding judges to the existing body. The NCSC Report 

(at 30) recommended that the intermediate court be staffed initi

ally with seven judges, and that the highest court be reduced by 

attrition from nine to seven or perhaps only five judges. How

ever, it also foresaw that the intermediate court might have to 

be expanded to nine judges. Under the NCSC proposal, then, with

in the first year of operation, there would be 16 judges (9 on 

the top court, 7 on the intermediate) and later between 12.and 16 

judges (5 on the top court plus 7 on the intermediate; or 5 and 

9; or 7 and 9). That proposal is unquestionably more expensive 

than the Horsky Report's recommendation (at 19-20) that three 

judges be added to the existing court until attrition again re

duces the number to nine.111 

On the basis of its own premises, however, the Horsky Re

port's recommendation is now unequal to the task. That recommen-

dation was premised on a projection that new filings would pla

teau near 1200 per year. Instead, they jumped to over 1500 per 

year in 1981 and have remained well over that level for the rest 

of the decade (reaching a high of 1828).34/ 

11/ This is, of course, by no means the only way such a court of 
last resort could be seated. Unquestionably, the members of that 
Court should be drawn from the present D.C. Court of Appeals but 
there are other less sweeping ways to accomplish that. 

34/ For that reason, and because the proposal "would not cure 
the fundamental problem of a highest court of a jurisdiction not 
sitting en bane", Mr. Horsky testified before Congress in 1988 
that the-Sorsky Report's recommendations were not a solution to 
current problems. See St~tement of Charles A. Horsky Before the 
Committee on the District of Columbia, U.S. House of Representa
tives, on H.R. 4366 at 3. 
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The most limited proposal put forward to address the problem 

is to add two permanent judges to the present court. That would 

leave the court with an odd number of judges, to prevent ties in 

!£ bane sittings. However, if the court of last resort were ul

timaltely to be constituted of 5 judges (as envisioned, for exam

ple, by H.R. 4366, introduced in the last Congress), the addi

tional costs of creating an intermediate court might be as little 

as those attributable to one more judge (if the intermediate 

court can be kept at seveo). 351 Furthermore, Hhile the inevit-

able occurrence of vacancies and recusals renders a five-judge 

high court less than ideal, it would nevertheless be a quantum 

improvement over the present situation: while occasionally de

cisions would be the product of only four, or perhaps even three, 

judges, now they are often the product of one or two. 

PrQbably, however, the court of last resort shouid consist 

of seven judges. That is what .the ABA Standards generally recom

mend. See the Commentary to § 1.13, ABA Standards-Court Organi-

zation (the "most common and generally satisfactory" 5ize for a 

court of last resort). Hence, a court of appeals and intermed

iate court together would probably require something like five 

351 In this regard, it should be noted that senior jU9ges, whe
ther of the court of last resort or the intermediate court, would 
only sit on the intermediate court. The active judges on the 
court of last resort would always sit en banco If the number of 
judges on the intermediate court canno~be-kept at seven, it ne~d 
not be increased to the next odd number, because the intermediate 
court never sits ~ bane. 
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more judges than the present system, and three more than the al

ternative of adding judges to the present court. 36/ 

It has be~n suggested that the District of Columbia is too 

small, geographically and i~ terms of population, to warrant a 

two-tier appellate system. The determining factor, of course, is 

not geography or population, but caseload. All states are larger 

than the District in territory, and some that manag~ wlthout an 

intermediate appellate court have larger popul~tions, but they 

have lesser caseloads. 37/ Moreover, their populations do not 

swell like that of the District of Columbia during the .~rKlng 

day. And, unlike the District, they are not commercial centers 

of an area with a population several times their own. 

The ultimate question is whether the cost is worth incurring 

to provide those who depend ori the District's courts (that is to 

say, all who depend on the criminal justice system in the Dis

trict, as well as all those who work and do business here) with 

the kind of justice almost universally provided to others simi

larly situated. The committee has concluded that this question 

must be answered in the affirmative. 

36/ As the NCSC Report recommends (at 31), the same clerk's 
office can be used for both. 

37/ Mississippi, for instance, has almost four times the popula
tIon of the District of Columbia and one appellate court of nine 
justices. But, in 1987, it had only 58% of the appellate case
load of the District, and appellate docket delay that year in 
Mississippi waS even greater than in the District of .Columbia. 
Mississippi Supreme Court, Annual Report, 1987, at 3-4. 
Nebraska, with a population more than twice that of the District 
of Columbia, had only 78% of the appellate caseload of the 
District: and the Nebraska Supreme Court during its 1987 fiscal 
year disposed of only 81% of the number of cases docketed. In 
each of the three previous years, it had also fallen behind. 
Nebraska Supreme Court, 1987 Annual Report at 1. 
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IV. Transcripts, Record, and Other Measures. 

The Court of Appeals' Rules contemp~ate that the r,ecord on 

appeal should be transmitted from the Superior Court within 60 

days from the filing of the notice of appeal. D.C. App. R. 

ll(a). The Rules contemplate, as well, that any transcripts 

needed to complete the record will also ordinarily be transmitted 

within 60 days of the notice of appeal. See D.C. App. R. ll(bl. 

The Clerk of the Court of Appeals informs us that, with very few 

exceptions, records are now being transmitted within the 60-day 

period. HOI/ever. records are not being completed for 7-8 months 

due to delays in receiving transcripts. In 1988. the average 

time from nvtice of appeal to completion of the record was 227 

days; in 1987. 256 days; in 1986, 197 days. Indeed, the~e has 

been significant noncompliance with ,the 60-day standard for ov'r 

a decade. The delay between notice of appeal and completion of 

the record I~as 124 days in 1978, and the delay has become pro

gressively greater virtually every year since. 

A. Transcripts 

The Court Reporter Rules, as set out in the D.C. Rules An

notated, were promulgated effective March 12, 1973 by then-Execu

tive Officer of the D.C. Courts, Arnold Malech and approved by 

then-Chief Judges Reilly and Greene. Those Rules required that 

all transcripts 300 or more pages in length be prepared for use 

on appeal within no more than 60 days. The new ~, promul

gated effective November 1, 1988 by Larry P. Polansky and Chief 

Judges Pryor and Ugast, has a phased schedule of time periods 

(see pag~ 28) which does not requixe appellate transcripts (pre-
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sumably of any length) to be available within 60 days until Janu~ 

ary 1, 1991 and thereafter. 

presently, transcripts need not be prepared in any less than 

180 days; after July 1, 150 days; after January 1 of next year, 

120 days; and after July 1 of next year, 90 days. This, notwith

standing th~ disclaimer on "Conmtruction h in the current manual, 

which states that "this handbook is not inteQded to conflict with 

any relevant statutes or rules of court. In the event of such 

conflict, statutes and/or rules of court shall control." 

None of the delay regarding transcripts is necessary. "As 

the National Conference for State Courts observed in 1986, in the 

Montgomery County Circuit Court, transcripts are routinely avail

able within 10 days. NCSC Report at 15. In ~ilot projects in 

Chicago, Phoenix, ana Detroit, transcripts are available the same 

day. D. Moss, "Courtroom of the Future is Here", ABA Journal, 

February, 1989 at 26. 

The Montgomery County system involves audio recording of 

proceedings and the use of contract reporting services rather 

than official court reporters. NCSC Report at 15. The audio 

recording system was modelled on the system installed (although 

almost never used) in Superior Court. The ABA Journal has 

pointed out that new, relatively low-cost technology is available 

that could entirely replace court reporters. K. Kloges, "Court 

Reporters on the Way Out']", ABA Journal, February, 1989 at 28. 

The District of Columbia court system should no longer tol

erate delays in preparing transcripts beyond 60 days. To ensure 

that such delays no longer occur, the highest court in'the juris

diction should be clearly placed in control of the administration 

of the court system. In the vast majority of other jurisdic-
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tions, either the chief judge (or justice) of the jurisdiction's 

highest court, or the highest court, controls the administration 

of the cOurt system. 38 / This should be accomplished in the Dis-

38/ According to a National Center fo~ state courts study, in 
2I sta.te or territorial jurisdictions, the Chief Justice of the 
highest court exercises administrative authority over the state 
court sy~tem; in 17 other states, the Chief Justice exercises 
this authority on behalf of the Supreme Court, with the court 
retaining ultimate authority; in 9 other states, the Supreme 
Court exercises the authority itself. Three states, including 
D.C., place system administrative authority in a judicial council 
or its equivalent. Four jurisdictions make no provision for 
exercise of system-wide authority, and New York has a mixed sys
tem of authority shared by its highest court, the Chief Judge and 
a board of intermediate appeals judges. 

National Court Statistics Project, National Center for State 
Courts, State Court Organization, 1980 (1982). The following 
table sets forth WhlCh jurisdictions have which system. 

Chief Justice 

Alaska 
Colorado 
Connecticut 
Delaware 
Hawaii 
Indiana 
Kentucky 
Maine 
Maryland 
Michigan 
Minnesota 
Missouri 
Nevada 
New Jersey 
North Dakota 
South Carolina 
South Dakota 
Wisconsin 
American Samoa 
Puerto Rico 
Virginia 

Judicial Council 

California 
Utah 
D.C. 

Supreme Court 
Exerci.oed by 
Chief Justice 

Alabama 
Arizona 
Arkansas 
Florida 
Illinois 
rowa 
Kansas 
Louisiana 
Nebraska 
New Hampshire 
New Mexico 
Ohio 
Oregon 
Rhode Island 
Washington 
West Virginia 
Wyoming 

~ 

New York 
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Idaho 
Massachusetts 
Montana 
North Carolina 
Oklahoma 
Pennsylvania 
Tennessee 
Texas (Criminal) 
Vermont 

Georgia 
Mississippi 
Guam 
Virgin Islands 
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trict of Columbia by rep~aling D.C. Code § ll-1701(a) and by en

acting a provision pursuant to which the chief judge or chief 

justice of the highest court in the District, is responsible for 

the administration of the court system. That is the system em

ployed in the majority of other jurisdictions. See note 38. 

Even prior to this legislative change, the Joint Committee 

should direct that, if delays in producing transcripts still'reg

ularly exceed 60 days by January 1, 1990, alternative systems 

will be employed as needed to insure the elimination of such de-

lays, including, where the equipment is available, the utiliza

tion of audio recording facilities and engagement of contract 

reporters. 

The Joint Committee should also immediately direct. that com

puter-aided transcription must be employed by all court reporters 

within 60 days of the issuance of the direction. 

B. Records 

The National Center for State Courts also recommended that 

the Court consider using original trial court files as the record 

on appeal (NCSC Report at 15-16). On the basis of current infor-

mation that, with rare exceptions, trial records are being trans-

mitted within 60 days from the notice of appeal, the Committee 

believes that such a change is not presently necessary,~/ 

39/ Apparently, the staff of the Appeal Coordinator's Office has 
been augmented by -additional permanent positions. 
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Moreov~r, given the volume of proceedings and appeals in the Dis

trict's system, it is prudent to retain the original records in 

Superior Court and provide copies to the appellate court. 

The Horsky Committee recommended that, in agency proceed

ings, the agency provide only those parts of the record actually 

designated by parties. Horsky Report at 29. Such a procedure 

might not be prudent in small agency proceedings, in which a sig

nificant number of parties are E!2 !2.iQ/ However, there is 

clearly merit to the proposal for transcripts in very large 

agency proceedings, such as some of those involving the Public 

Service Commission or the District's Contract Appeals Board. The 

Committee recommends that, in cases in which the agency tran-

script exceeds 500 pages. the agency provide the Court with only 

those parts of the transcript designated by the parties. 4l / 

V. The Dissenting Views. 

A. Setting the Record Straight. 

The Committee struggled with trying to diagnose the causes 

and nature of the Court of App'eals' workload problems for almost 

18 months. It invited the views of everyone it thought might 

have insights and heard everyone who chose to address these 

problems. At the Committee's determinative decisional meetings, 

40/ There are reportedly many ~ c~ litigants in appeals from 
denials of welfare benefits and ~n unemployment cases, for exam
ple. 

41/ The Clerk of the Court informs us that, in practice, in some 
very large agency cases in the past, the Court has ordered the 
parties to submit only partial transcripts and to agree on those 
parts to be filed. 
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many Committee members stated that they had at one time inclined 

to the view that an intermediate court might not be necessary. 

Yet, with only three dissents, the Committee overwhelmingly 

decided that establishing such a court was the only way out of 

the Court's longstanding and increasing problems of backlog and 

delay. 

Against this history, it is simply inaccurate to suggest 

that the Committee began with that conclusion and shaped its 

premises accordingly. See dissenting views at 10 ("we fear the 

problem is posited to justify the recommended.solution");42/ 

. Nebeker dissent at 1 ("the majority report ... is based on 

erroneous premises used to justify the result"). We reject out 

of hand the suggestion that this Committee was animated by 

ulterior motives ("Only lawyers would benefit financially from 

the extended litigation [that would result from the Committee's 

recommendation]", dissenting views at 12). 

Nor is it either fair or accurate to suggest that the 

Committee denigrates the performance of the Court of Appeals. In 

our view, the Court of Appeals is doing an outstanding job under 

very difficult circumstances. It is that very fact which deepens 

our concern about-the quality of justice that the Court is now 

able to dispense. But our concerns are also voiced in the views 

of the judges who sit on the Court. In this regard, we recognize 

that it was difficult for the judges to state frank.ly that the 

Court's circumstances have caused them to produce wod: which does 

42/ We refer to the principal dissent as udissenting views," and 
aIstinguish it from Judge Nebeker's dissent. 
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not reflect what in their view the litigants deserve. We commend 

both their candor and their courage in doing so. 

B. The Major Arguments. 

The principal dissent argues that, because of increased 

efficiency in recent years, the Court of Appeals can now keep 

current with increased filings. Not only that, they urge, the 

Court can now actually dispo.e of the enormous and increasing 

backlog it has accumulated over IS years in a single summer! 

Dissenting views at 2-8. The argument is not credible on its' 

face. 

It is based on a false ~remise. Its main support is the 

statistic that, in 1988, the court reduced the average time from 

submission of a case to decision to 76 days, "the shortest time 

since 1971, the first year that the newly reorganized Court was 

in operation." 1£. at 3. See also 6, 7. However, as we have 

pointed out ~ at 9-10, 11-12, the 76-day figure is highly 

misleading, since it was achieved by drastically reducing (to a 

7-year low) the number of published decisions, which normally 

require months to produce, while increaSing an already relatively 

high number of MOJ's, which take, at most, weeks. Analysis 

discloses not that the Court was operating at greatly .nhanced 

efficiency; but, rather, that it was deciding a smaller propor

tion of its relatively more difficult cases (or was deciding a 

greater proportion of such cases in a manner designed for less 

d~fficult cases). 
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Judge Nebeker's principal argument seems to that there 

should be many more decisions containing little if any 

discussion. Nebeker dissent at 1-2. There are two difficulties 

with this, one philosophical and one analytical. 

On a philosophical level, it cannot be gainsaid that the 

best assurance that appointed judges will act responsibly is the 

requirement that they state publicly the reasons for their 

decisions. This also encourages public confidence in the 

fairness of the process. Indeed, this would appear to be one of 

the principal characteristics that sets the common law courts 

apart from "star chamber" prerogative proceedings. Surely, the 

Founders would view with alarm the suggestion that judges 

appointed for lS-year terms should decide many, if not most, of 

the matters brought to them without being required to give their 

reasons. 

Furthermore, the statistical information available shows 

that writing shorter MOJ's would yield only marginal savings of 

judge time. Dispositions by MOJ already account for more than 60 

percent of the cases decided by three-judge divisions. In 1987, 

the Court decided 511 cases by MOJs as against 296 by opinions. 

Moreover, it disposed of those cases in an average of 23.8 days 

apiece. Only 23 of them took more than 100 days to decide. See 

p. 11 & n.ll, supra. 

Nor are significant savings of judge time likely to flow 

from efforts to shorten the Court's published opinions. The 

length of published opinions has only varied within a very narrow 

range over the past decade (8.1 pages to 11.5 pages). There is 
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no real pattern from one year to the next. Thus, while opinions 

in the l.st two years have been on the average 1.1. pages longer 

than they were in 1980, the Court's,published opinions in 1987 

were slightly shorter cn average than its published opinions in 

1978 (11.4 vs. 11.5 pages. respectively). 

Regardless of the actual length of opinions, the fact 

remains that the Court is finding it increasingly difficult to 

issue published opinions in a timely manner. Thus, an injunctioh 

to write shortp.r opinions will probably not make much of a dent 

in the Court's backlog, and at some point excessive reliance on 

such a policy may compromise the Court's responsibility to define 

and clarify the law for ~he benefit of the Superior Court, the 

bar, and the public generally. The problem, we submit, lies not 

in how much a judge may choose to write in a given case, but in 

the volume of work which the judges are presently asked to 

shoulder before they ever set pen to paper. It is that latter 

problem which must be addressed and the Committee has concluded 

that simply tinkering with the current system will not be enough. 

C. Comparisons with the Circuit. 

We have shown that analogizing the D.C. Court of Appeals to 

the D.C. Circuit is not appropriate in light of the different 

functions they perform in their respective systems. The D.C. 

Court of Appeals finally declares the law of this jurisdiction, 

while a federal circuit court functions as an intermediate court 

in the federal system. See ~ at 23-24. We also submit that 

any comparison of the output of the D.C. Court of Appeals and the 

Circuit is inappropriate. 
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The nature of the D.C. Circuit's caseload is very different 

from that of the D.C. Court of Appeals, and the nature of the bar 

practicing before the Circuit is also different. Resources 

available to the D.C. Circuit are vastly more abundant and 

arguably of superior quality.~1 In addition, the Circuit does 

not have responsibility for regulating and policing the conduct 

of a huge bar and preventing the unauthorized practice of law, as 

does the D.C. Court of Appeals. These responsibilities have 

occupied an inordinate aru~unt of this Court's jUdge-time in 

recent years.iil 

Moreover in order to calculate the number of decisions 

issued per judge in 1988, the dissenters posit that there were 10 

D.C. Court of Appeals judges. Id. at 5, n.7. This does not take 

into account the not inconsequential fact that the Court was 

short one of its nine judges in regular active service for more 

than half that year. 451 Further it counts the senior judges, 

using the formula that three senior judges equal one judge. 

Id. That, in turn, does not take into account that one of those 

senior judges was not used at all to hear cases for virtually all 

~I Every Circuit judge has three law clerks. Judges on the 
D.C. Court of Appeals have two. In addition, the Circuit has 12 
staff counsel, compared to the D.C. Court of Appeals' 5. 

44/ See,~, 117 D. Wash. L. Rep. 945 (May 7, 1989) (Revision, 
Of. admissions requirements, including technical matters such as 
whether equipercentile or standard deviation method should be 
used for scoring standardized tests); 116 Wash. L. Rep. 1892, 
(Sept. 13, 1988) (Revised standards of professional conduct). 

451 Judge Schwelb was not appointed to fill the vacancy left by 
Judge Nebeker (in the fall of 1987) until May, 1988 and did not 
begin sitting until June of that year. Chief Judge Pryor retired 
November 1, 1989 and his vacancy has not yet been filled. 

- 45 -



262 

of 1988, because the Court was using him in an attempt to 

establish a settlement process. Nor does it take into account 

that another of those senior judges did not sit at all for much 

of that year. The majority discussed that ratio as only applying 

to those senior judges who did, in fact, continue to sit 

regularly. Probably a fair calculation would have assumed 8.75 

judges for that year.~1 which produces approximately 84 opinions 

per judge, rather than the 73.8 on which the dissenters so 

heavily rely. 1£. at 5, 6. 

In addition, it is not clear how accurate the 100 opinions 

per circuit judge figure u~ed by the dissenters actually is. In 

the first place, Judge Mikva, cited as the source for that 

figure, refers to the "average federal judge," not specifically 

to the D.C. Circuit. As to the Circuit, all we know is that, 

while it had 11 judges in active service in 1988, those judges 

and the visiting and district court judges sitting by designati?n 

together issued approximately 350 published opinions.ill This 

amounts to something less than 32 published opinions per regular 

active Circuit judge. 481 

Using the same method of calculation, the approximately 8.5 

judges in regular active service on the D.C. Court of Appeals in 

461 The senior judges together sat on 21 regular calendar cases 
TI.e., those likely to produce opinions), while the judges in 
regular service averaged 84 sittings on such cases. 

ill Information obtained from the Circuit Clerk's Office. 

481 How much less depends on how many of these opinions were 
written by judges sitting by designation, a figure not readily 
available. What is known is that the Circuit had judges Sitting 
by designation continually in 1988. 
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1988 accounted for 249 published opinions, or an average of over 

29 published opinions per judge. Thus th~ difference in number 

of published opinions per judge is more like 3 opinions per 

year. And, in any event, as shown above, each Circuit judge has 

4 lawyers to assist him or her, while each Court of Appeals 

judges has an average of 2.6 and the Court 9f Appeals does 

considerable rule-writing and other work in connection with 

regulating the bar that the Circuit does not do. 

D. Premises. 

One of the dissenters' premises is that there are not enough 

"significant" law declaring-cases to warrant a separate court. 

The majority argu~s in support of that premise that no more than 

25 or 30 cases a year warrant ~ banc consideration. Dissenting 

views at 8-9. In support of that argument, they cite judicial 

statements to the effect that the court hears only about one-

third of the cases that merit ~ banc treatment, and point out 

that, o~er the last six years, the Court has been averaging about 

9 ~ banc hearings a year. Id. at 8. Thus, they conclude that 

the number of cases meriting ~ banc consideration must be less 

than 30 per year. 49 / Ho~ever, such estimates are wrenched from 

their context, which was an inquiry into how many cases that 

49/ Even if that low estimate were to turn out to be accurate, 
It would not argue against organizing the appellate system to 
permit those cases deserving of en banc consideration to be so 
heard and decided, without impairIng the ability of the appellate 
court to dispose of more routine cases in a timely fashion. If 
there is judicial time available on the highest court which is 
not required for en banc cases, justices can be assigned to sit 
on panels of this-rntermediate court by designation. 
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should be receiving ~ bane consideration are not in fact being 

heard ~ bane under the current system. Presently, ~ ~ 

review is by necessity and by Rule, limited to extraordinary 

cases. What the judges were telling the Committee is that, even 

~nder this exceptionally demanding standard, there were many more 

cases warranting ~ bane consideration than were receiving it. 

In effect; despite a nod in the direction of providing some 

help in the form of additional judges, the dissent would ~et,petu

ate institutional anomalies which cause the law to be declared in 

this jurisdiction on a regular basis by as few as two judges, one 

of whom often cannot spare the time to be heavily involved in how 

the decision is written. 

Another of the dissenters' premises is that the Court's 

workload should not increase significantly in the near future. 

Dissenting views at 14-15. This argument is based on statistics 

purportedly showing that workload trends in the Superior Court 

make appeals le~s likely. The statistics are not persuasive. 

Chief Judge Ugast testified before Congress on May 11, 1989 that 

the Superior Court needs at least 8 additional judges, even 

without having to cope with additional cases resulting from 

increasing the numbers of police and prosecutors. See Judge 

Ugast's May 11, 1989 testimony before the Subcommittee on Fiscal 

Affairs and Health of the House Committee on the District of 

Columbia. Unless Judge Ugast's judgment is wildly inaccurate, 

more, rather than fewer, appeals seem almost certain. 

Nearly a decade ago, the Horsky Committee predicted that an 

intermediate appellate court might prove unnecessary because it 
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was thought that the Court's workload was not ~ikely to increase 

significantly in future years. That prediction was wrong. The 

worsening crime problem in the District is only one among many 

current indicators which clearly tell us that there is today even 

less reason for confidence that the dissenters' similar 

prediction will prove any more prescient. 50! 

VI. CONCLUSION 

It is the Committee's view that more judges are demonstrably 

needed to process the current appellate caseload and to hand down 

correct decisions that are supported by reasoned explanations. 

The experience of other jurisdictions manifests that an appellate 

bench of the size now required for the District of Columbia is 

best and most efficiently organized in two tiers rather than one. 

Therefore, the Committee recommends creation of an intermediate 

court of appeals for the District of Columbia. 

501 It bears noting that while the Court's backlog and delay 
problems are significantly worse than when the Horsky Report 
issuec, the dissenters believe the Court can eliminate the 
accu~ulated backlog with even fewer additional judges (two) than 
the aorsky Committee thought necessary (three) nearly ten years 
ago. 
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DISSENT AND MINORITY REPORT 

Although we agree with the majority's conclusion that more 

judicial resources and administrative reforms would benefit the 

District of Columbia Court o.f Appeals (D.C.C.A. or Court), we 

respectfully disagree with the majority's call for grafting a 

whole new tier onto the current court system. We view the 

problems experienced by the Court differently, and we believe 

that they can be solved by means far less drastic, less costly, 

and more effective -- the permanent addition of two judges, two 

Appeals Coordinators, and some streamlined administrative 

procedures. 

I. Simple Administrative Reforms C3n Eliminate Most of the 
Court's Problems 

Initially, we note our agreement with the majority that the 

court needs to undertake administrative reforms to reduce the 

inordinate amount of time currently consumed for the strictly 

mechanical task of preparing the record on appeal.ll This, 

together with the time spent awaiting the filing of the briefs, 

accounts for two-thirds of the delay in disposing of c&ses and is 

II Except where noted otherwise, the statistics that follow are 
derived from the tables in Appendix B, which were compiled by Al 
Stevas, a Committee m~~ber, from statistics published in Annual 
Reports of the District of Columbia Courts or obtained from the 
Court Clerk's Office. 
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the source of the Court's unacceptable backlog. ~/ Excessive 

delay and heavy backlog indisputably are the problems experienced 

by the Court which evoke calls for change in the current system. 

Accordingly, we concur in the majority's recommendation to the 

D.C.C.A. that it undertake immediate administrative action to 

eliminate the excessive delay and backlog attributable to the 

court reporters and appellate coun~el. 

II. The Current Court is Capable of Handling Its Own Affairs 

Assuming that the time from filing to submission of the 

briefs is reduced to an acceptable level, there is every ~~ason 

to believe that the current Court, assisted by the adjustments we 

propose, could manage its caseload very well, alleviate any undue 

pressure on the judges, and continue to provide litigants and 

citizens of the District of Columbia with the high quality of 

justice to which they are accustomed. Here we part company with 

the majority, who premise their support of an intermediate court 

upon outdated statistics and erroneous assumptions. 

Experience and careful statistical analysis confirm our 

confidence in the ability of the current Court to handle well its 

affairs, with some additional help. The judges currently are 

2/ We note here that the Court currently is making significant 
itrides in reducing the time needed for preparation of records 
and briefs in pending appeals. In September 1988, almost 400 
appeals were awaiting briefs, and approxi~~t~ly 1100 appeals were 
awaiting preparation of thl! record or t:anscript. As of April 
30, 1989, less than 100 appeals were ~arried in the former 
category and about 625 were in the latter category. 
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issuing written opinions in record time, are disposing y~arly of 

as many or more cases than are filed, are writing more in their 

published opinions and taking less time to do so, are disposing 

of frivolous appeals at the outset, are issuing a reasonable and 

adequate percentage of published and unpublished opinions, and 

are cirrying caseloads which. although heavy, are not unbearable. 

Specifically, in 1988, the judges required an average of 

only 76 days to enter decisions in published opinions and 

unpublished Memorandum Opinions and Judgments (MOJs). That is, 

from the time of submission or oral argument to the time of 

decision, only 76 days elapsed. This r~presents the shortest 

time required since 1971, the first year that the newly 

reorganized Court was in operation. It also represents a 

significant d~crease from the average over the past several years 

(in 1987 the average time was 107 days), and is well under the 

time recommended by the ABA's Appellate Judges Conference 

Standards Relating to Appellate Delay Reduction -- 120 days. 

The number of case dispositions has equalled or exceeded 

filings during the past two years. In 1987, the D.C.C.A. 

disposed of more cnses than were filed, in 1988 the dispositions 

and filings were approximately equal, and as of April 30, 1989, 

the Court has thus far dispose1 of more cases than have been 

filed. Thus, the high number of filings has not .tymied the 

Court, as the majority would have readers believe. 

Also during the past t~o years, the judges wrote more in 

their published opinions and took less time to do so than they 
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did in 1980. On average the judges wrote 1.1 more pages per 

opinj,.on, and spent 30 fewer days on each opinion.11 This 

occurred despite the fact that there were 300 more cases filed in 

1988 than in 1980, an~ is a testament to the abilities of the 

judges to meet the demands of their caseloads. Moreoever, we 

note here that the quality of the judges' opinions indisputably 

remains very high. Representatives of the Unite.d States 

Attorney's Office, the Public Defender Service, the private bar, 

and Chief Judge Judith Rogers herself have praised the 

appropriate, studied, and fair nature of the D.C.C.A. opinions. 

In 1988, the Court disposed of many more cases by entering 

orders, rather than opinions or judgments without opinions, than 

it had in the past. Over fifty percent of the cases filed were 

disposed of in this manner, requiring virtually no judicial 

attention. As the Court explained in the 1988 Annual Report of 

the District of Columbia Courts, the new requirement for the 

filing of a detailed docketing statement forced the parties to 

3/ We acknowledge, however, that quantity does not always re
rlect quality, and we echo the belief of some reasoned jurists 
and litigators that many judges tend to write too much, and for 
too many people. Their voluminous writings tend to disrupt the 
educational progress of practit'ioners as well as law students, 
and may be curtailed without sacrifice. See, for example, The 
Lester W. Roth Lecture, "For Whom Judges write," by The Honorable 
Abner J. Mikva, Judge of the U.S. Court ofiAppeals for the Dis
trict of Columbia Circuit, 61 So. Calif. L. Rev.' 1357 (1988). 
See also the Report of the Young Lawyers Section, in~ra, note 5 
at 4-5 (recommending that "consideration be given in appropriate 
cases to adopting the federal practice of abbreviated disposi
tions containing a notation of precedents and perhaps a brief 
memorandum ....,1 thout a statem.ent of the facts already well-known to 
the parties"). 
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define the issues at the outset and "enhanced the Court's ability 

to dispose of frivolous appeals and various procedural matters at 

an earlier stage" (page 18). 

Also, despite the majority's suggestion to the contrary, 

the percentages of published and unpublished opinions issued by 

the current Court are appropriate, and have hdve not been 

questioned seriously.i1 Representatives of the United States 

Attorney's Office and the Public Defender Service opined to the 

Committee that the percentages of published and unpublished 

opinions that were of concern to them (approximately 50% of the 

caseload) were "just about right." Very few counsel of the 

private or public bars request that unpublished opinions be 

published, and an in-depth 1986 Young Lawyers Section study found 

that the Court in almost all cases was implementing accurately 

its own guidelines in issuing unpublished opinions. ~I The 

Committee was presented with no substantive or anecdotal evidence 

that more opinions should be published, and indeed the majority 

cites none. Accordingly, the majority tilts at windmills when it 

11 By definition, unpublished op~n~ons, or Memorandum Opinions 
and Judgments (MOJs), are neither law-declaring nor error
correcting. See the D.C.C.A.'s Internal Operating Procedures 
VIII-D. 

51 "Report and Recommendations of the Committee to Study Unpub
lished Opinion~ of the District of Columbia Court of Appeals" by 
the. Young Lawyers Section of the Bar Association of D.C., Mary 
Elle·n Abrecht, Committee Chair, April 1986, at 5. In fact, this 
Report recommended a few changes in the guidelines to allow for 
the issuance of more unpublished opinions in certain defined cir
cumstances. Id. at 8-14. A copy of the Report may be obtained 
by contacting~e Bar Association of D.C. 
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attempts to suggest that the Court erroneously issues too many 

MO..1s. 

Further, the judges on the D.C.C.A. are producing on 

average 73.8 published and unpublished opinions per judge per 

year.£! This may represent a relatively heavy caseload, but it 

does compare favorably with the caseload carried by federal 

circuit court judges, which, according to one knowledgeable 

source, averages 100 signed and unsigned opinions per judge per 

year.l! Moreover, some judges are current with their present 

caseloads, proving that the workload is not unmanageable. 

We believe it notel-Iorthy that the Court has accomplished 

all of this at a time when it seldom was at ~ull complement, due 

primarily to d~lay in the judicial appointment process. Our 

confidence in the current Court accordingly is justified, and the 

majority's insistence on the Court's inability to deal with its 

own affairs falls of its own weight. 

In declaring that nothing short of creating a new court 

could effectively assist the current Court with its problems, the 

majority report fails to give sufficient weight to the statis

tical trends of the past few years, preferring to base its 

6/ In 1988, the judges wrote a total of 738 published and 
unpublished opinions. Assuming that the D.C.C.A. at any given 
time consisted of ten judges (to encompass vacancies, recusals, 
the Clerk' s Office estimate that gen.erally three senior judges 
perform the work of one active judge, and each senior judge's 
current commitment to perform one-half the work of an active 
judge), each judge produced 73.8 opinions during the year. 

1/ See note 3, supra. 
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analysis on figures representing the past eight, nine, ten or 

eleven years. The majority thus fails to give sufficient cre-

dence to the abilities of th~ current Court to dispose of as'many 

cases as are filed (or mare), to render opinions in an average of 

only 76 days, to dispose of frivolous cases much more quickly and 

briefly, and to begin to effectuate other administrative reforms. 

Additionally, the majority relies on tracking the number of 

"filings" or "pending cases" to demonstrate the "overwhelming" 

number of cases awaiting judicial attention. Yet the experience 

of the past decade clearly shows that approximately 50\ of the 

filings "melt" out of the system requiring little or no attention 

from the judges. By "melt" we mean that the cases are disposed 

of by one-judge orders which reflect either that the ~arties 

reached a compromise or that one party decided for whatever rea-

son not to proceed with the appeal. An additional 30\ of the . 
case are decided by non-precedent setting, unpublished MOJs, and 

only 20% of the cases are error-correcting or law-declaring and 

are decided by published opinion. Assuming, as stated above, 

that in 1988 each judge put pen to paper in an average of 73.8 

cases, then each judge issued published opinions in an average of 

29.5 cases last year. This may be considered a substantial un-

dertaking, but it certainly does not reflect an "o",erwhelming" 

backlog of cases on judges' desks, especially in view of the fact 

that judges are taking on average only 76 days to consider, 

write, circulate and publish each opinion. 
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Moreover, we note that even the number of filings, relied 

upon so heavily by the majority, peaked in 1984 and has decreased 

somewhat since then. 

In sum, during recent years, experience and statistics 

confirm that the Court is issuing more quality opinions more 

quickly, is conforming to its own guidelines concerning the 

percentages of published and unpublished opinions, is according 

to each judge a manageable, if heavy caseload, and is making some 

progress in expediting the decisional process. Accordingly, the 

premises cited in the majority report -- that "the court cannot 

keep up with its docket," "the court is being asked to hear more 

cases," "these cases are taking longer to decide," "the court is 

also finding it harder to d~spose of cases in a timely manner N 

(pages 5 and 6) -- are unfounded, and the reasoning that follows 

is flawed. 

The only significant cog in the turning wheels of appellate 

justice is, as described above, the purely mechanical problem of 

obtaining the transcripts and briefs in a timely fashion. Once 

that problem is solved, any perceived Nneed" for major reform -

such as the addition of a whole new layer of appellate bureau

cracy -- dissipates. To be sure, should the Committee's unanimous 

recommendation concerning the rapid production of transcripts 

be implemented, it appears that the Court temporarily would be 

inundated with a significant number of cases awaiting disposition. 

We believe that this Nballoon effectN would be temporary, given 

the proven ability of the court to dispose of at least as many 
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cases as are filed each year, and could be taken care of a number 

of ways. One method would be to encourage all the active and 

senior judges, as well as the staff attorneys and other employ

ees, to devote extra time and effort throughout the months of 

July and August (traditionally slow months for the Court) to 

handle the added caseload. Similar efforts have worked to reduce 

large backlogs in other jurisdictions and should not require more 

than one summer's worth of extra effort. Further, with the help 

of two more judges and Appeals Commissioners, as we recommend 

below, the demands on each individual judge assuredly would not 

be too great. 

The majority errs further in positing that, under the 

current system, enough additional cases warrant ~ banc 

consideration to require the establishment of an intermediate 

court, and tha~ decisional consistency is a problem. 

It is true that some of the active judges have expressed 

concern about the limited number of ~ banc cases heard each 

year. However, Al Stevas, a Committee member who served as Chief 

Deputy of. the U.S. Court of Appeals for the District of Columbia 

Circuit for saven years, as Clerk of the D.C.C.A. for ten years, 

and as Clerk of the United States Supreme Court for five years, 

reviewed the published opinions issued by the Court for 1987 and 

found few additional cases that arguably may have deserved ~ 

banc consideration. No one who has given serious attention to 

this issue, including majority members of our committee. has 

- 9 -
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suggested that more than 25 to 30 cases per year may warrant ~ 

~ consideration. 

In fact, the majority, having cited the number of ~ ~ 

cases heard each year since 1982 -- a number which averages 8.7 

cases per year -- proceeds to explain that, in the opinion of one 

or more D.C.C.A. judges, "those represent only about one-third of 

the cases deemed to merit ~ ~ review" (page 14). Thus, even 

the majority.cannot count more than 25 to 30 cases yearly that 

arguably may merit ~ banc review. Surely the creation of a new 

and additional appellate court is not justified for this reason, 

and with the added assistance of t~o judges, two Appeals Coordin-

ators, and some administrative reform, the current court should 

be able to sit ~ ~ more often, if indeed it ultimately 

decides to do so following its own procedural rules.!1 

The additional iesources we propose also should allow the 

judges more time to :ontemplate their decisions, as well as those 

of their colleagues.~/ The resources similarly should solve any 

perceived problem of decisional inconsistency, although we stress 

81 The majority errs when it characterizes the current standard 
tor ~ banc review as "limited to extraordinary cases" (page 48). 
The Court's Internal Operating Procedures XI.J. allows for re
hearing en banc to reconsider precedent or in cases of excep
tional importance. We believe this standard to be appropriate 
and reflective of that in other jurisdictions. The majority 
makes no specific argument that this standard is inappropriate, 
and thus fails to support its argument. 

~I Here we concur with the majority that the collegial process 
might be enhanced by instituting the purely procedural reform of 
assigning cases to judges for writing after oral argument, rather 
than before (page 13, note 13). 

- 10 -
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that the Cbrrunittee received no substantive or anecdotal evidence 

to support the existence of such a problem in this jurisdiction. 

Indeed the majority can raise only the "possibility" of such a 

problem in its argument (page 12), and we fear that the problem 

is posited in order to justify the recorrunended solution. 

Thus, the majority's contention that the current court 

could under no circumstance.s control its calendar or caseload, 

continue to issue quality opinions, unburden the judges to a 

reasonable extent, consider enough cases. ~ bane, or avoid 

decisional inconsistency is meritless, and is based upon outdated 

statistics, erroneous assumptions and flawed reasoning. 

III. Dangers Would Ensue From The Addition Of Another Appellate 
Court in D.C. 

Contrary to the contention of the majority, the best 

interests of the litigants, the judges and the legal system would 

not be served by the addition of another layer of appellate 

review. First, it would extend unduly the time cases would take 

to reach final disposition because all parties losing in the 

intermediate appellate court would be encouraged to file· 

petitions for certiorari in the high court, and prevailing 

parties would feel forced to file oppositions. The high court 

then would spend time and effort reviewing numerous petitions and 

oppositions, and in cases where certiorari were granted, more 

time and effort would be expended on new briefs, oral arguments, 

opinion writing; dissents, concurrences, etc. 10/ 

Second, the costs of the extended litigation would be 

significant and unnecessarily borne by the parties, including 

- 11 -



277 

those who prevailed in the triai and intermediate appellate 

courts, and by the taxpayers. One could anticipate that the 

taxpayers' funding of appeals under the Criminal Justice Act 

would increase, 111 and the taxpayers would bear the heavy burden 

of funding a whole new layer of bureaucracy -- a layer of judges, 

staff, equipment, supplies, space and a new courtroom -- which it 

is estimated would cost more than $3,000,000 a year. 121 As the 

majority itself acknowledges, these costs would be significant, 

exceeding by far the relatively modest expenses involved in 

implementing our proposals. Only lawyers would benefit financi

ally from the extended litigation imposed by the creation of 

another appellate court. 

10/ The majority misleads the reader when it states that "with 
only three dissents, the Committee overwhelmingly decided that 
establishing [an intermediate appellate] court was the only way 
out of the ••. problems of backlog and delay" (page 41). 
Several, perhaps most of the members of the majority, remained 
unconvinced that the problems of backlog and delay would be 
solved by establishing an intermediate appellate court. Their 
reasons for favoring such a court varied, to include, for exam
ple, allowing more time for judicial contemplation, having more 
cases heard en banc, and following the states that have two
tiered systems.----

11/ Total disburSements under the Criminal Justice Act rose from 
$4,980,000 in 1982 to $15,766,600 in 1987. Ttl!! projected total 
for 1989 is $16,542,000. As there would exist no disincentive 
for lawyers paid under the Act to file petitions for certiorari 
with the high court, it is reasonable to assume that the alr~ady 
heavy disbursements would increase significantly. 

12/ The D.C.C.A. estimated, in a separate budget filed for 
FIscal Year 1990, that $1,211,480 would be needed annually to pay 
the salaries of 37 additional court personnel to the high 
court. When the added costs of judicial salaries, chambers, a 
new courtroom, equipment purchase and maintenance, supplies and 
other start-up and operating expenses are factored in, the price 
rises dramatically to well over $3,000,000 per year. 
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Third, the addition of another tier would not affect the 

salient characteristics of the Court's workload -- the ·mel~ 

factor" would remain at 50%, 30% of the cases filed would be 

disposed of by MOJs, and 20% of the cases filed would be the 

subject of error-correcting or law-declaring opinions. Accord

ingly, justices on the high court would not be involved in 90 to 

98% of the cases filed, and might be forced to find innovative 

ways to keep busy. 

The total number of published opinions, which by definition 

encompass error-correcting and law-declaring opinions under the 

Court's Internal Operating Procedure VIII.D., has averaged 281 

per year over the past nine years. The majority contemplates 

giving to the intermediate appellate court all of the error

correcting cases, and to the high appellate court all of the law

declaring cases. Putting aside the question of whether all law

declaring cases merit ~ banc consideration, and the majority's 

admission that only 25 to 30 cases per year might merit en banc 

consideration, it is evident that two separate courts are not 

needed to dispose 02 only 281 cases per year. Sound fiscal and 

public policy would not permit. such a result. Assuming, more

over, that the intermediate court also would and should issue 

MOJs, which under the Internal Operating Procedure cited above 

are neither error-correcting nor law-declaring, the caseload 

would remain too small to justify adding another layer of process 

to our appellate court system. 
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Here we note that the majority, while pressing for a higher 

quality of justice which in their opinion is "almost universally 

provided to others similarly situated" (page 35), would allow the 

high court to regulate its own intake according to the number of 

cases that it felt it could handle within a "t~rm". But what of 

those cases which are law-declaring or represent a conflict among 

the panels that would not be taken in order that the court remain 

current and handle everything "in term"? The liti~ants in those 

cases surely would not be afforded first-class justice. In our 

view, the current system affvrds to each and every litigant the 

fairest possible justice. 

Fourth, as the ne\~ high court would sit only E bane, the 

justices would be free to disregard stare decisis, as enunciated 

in the 1971 M.A.P. v. Ryan decision. 13/ Thus, the ability of the 

high court to maintain uniformity of decisions and to enunciate 

law and policy would be undercut by its ability more easily to 

deVlate from precedent. Our careiully developed body of law 

would be at risk.' 

We note here that in ~n attempt to reduce the inevitable 

additional delay and to streamli~~ the more complicated pro

cedures occasioned by the creation of'two appellate courts, the 

majority proposes that a unified clerll's office be established. 

The economies of effort and money sought to be offered by a 

unified clerk's office may be elusive, however, for the state of 

13/ 285 A.2d 310 (1971) (D.C. Circuit decisions are considered 
Ernding precedent on the local courts, unless and until they 
specifically are overruled). 
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Virginia, which adopted a two-tiered appellate system in 1985, 

has found it desirable, beginning on July 1, 1989, to split its 

formerly unified clerk's office into two offices, one for each 

appellate court, and to hire additional staff and incur addition

al overhead,!!/ Insofar as the majority bases it recommendation 

about a unified clerk's office upon the Virginia model, it must 

be considered based on shaky ground. 

We note further that the two appellate courts which curren-

tly exist to serve this relatively small city, th~ D.C.C.A. and the 

U.S. Court of Appeals for the District of Columbia Circuit,l1/ 

serve it well, and there is no justification for adding yet 

another court to the current system just because many "states 

overwhelmingly" have two-tiered systems. 

Indeed it may be argued that the federal appellate model is 

more appropriate for emulation here. The systems share the 

Presidential appointment of judges, confirm~tion by the Senate, 

federal salary levels, some c~ntinuing service by senior judges, 

caseload characteri~tics, and high reputations. Both systems 

function well with provisions for panel and ~ banc reviews 

within one tier of appellate justice, and, contrary to the 

14/ This information was gained from an announcement in the 
National Conference of Appellate Court Clerks Newsletter, Vol. 
16, No.3, April 1989, and from a conversation with David Beach, 
Esq., Clerk of the Supreme Court of Virginia. 

15/ ~he U.S. Court of Appeals for the District of Columbia 
CIrcuit decides many cases involving important local issues, 
.;..;...9..:.' prison litigation, demonstrations on federal property, 
d~scrimination against employees by the federal government, 
environmental impact statement cases, etc. 
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distinction made by the majority, both courts function in effect 

as courts of last resort for almost all of their cases. 

Finally, we caution that a new appellate tier, once 

created, would be difficult if not impossible to eliminate. 

Accordingly, less expensive and delay-reducing alternatives 

should be implemented first. 

IV. Proposed Adjustments To The Current System 

To reduce further the backlog and delay presently 

experienced by the D.C.C.A., to allow the judges more time to 

decide cases in panels or ~ banc, and to permit the judges more 

time to review the work of their colleagues, we propose tha 

immediate addition of two permanent active judges to the Court. 

This could be accomplished within the existing facilities at a 

fraction of the cost and expense of an added court. (We note 

that the Borsky Committee proposed such an addition to the Court, 

but unfortunately, its proposal never was implemented.) 

There is every reason to expect that an eleven-judge Court 

could accomplish the work of the Court for the foreseeable 

future. The workload of the D.C.C.A. should not rise signifi

cantly in the next few years for several reasons. First, appeals 

from the Superior Court Criminal Division should not increase 

significantly. Superior Court workload statistics for criminal 

cases (which account for appro~imately 50% of the appellate 

caseload) reveal that the number of U.S. felony and misdemeanor 

cases pending at years' end has been reduced from a high of 5,816 

- 16 -
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in 1984 to 5,175 cases in 1988 • . !§.I The number of U.S. felony 

and misdemeanor cases tried before a jury or a cOUrt has 

decreased significantly since 1985. Dispositions by pleas of 

guilty have increased, but very few appeals are taken from these 

dispositions. And we note that even in the event that an 

increasing number of drug cases find their way to the D.C.C.A., 

these cases usually do not present complex legal issues nor do 

they generally result in lengthy opinions. In fact, the vast 

majority present appeals from denials of motions to suppress for 

lack of probable cause to search or arrest -- uncomplicated 

issues which routinely are dealt with on the summary calendar by 

brief MOJs. Moreover, current efforts by the United States 

Attorney's Office to prosecute proportionately more drug. cases in 

the U.S. District Court for the District of Columbia will lighten 

the load on the District of Columbia trial and appellate courts. 

Second, Superior Court statistics pertaining to civil, 

landlord and tenant, juvenile, and family cases (which generate 

approximately one-third of the appeals in the D.C.C.A.) reveal 

that no dramatic changes or increases in appellate case filings 

are expe~ted.l7/ 

1£/ See note 1, supra. 

17/ Id. Civil cases pending on the jury calendar have been 
reducea from a high of 4,465 cases in 1983 to a low of 3,276 at 
the end of 1987. Tne total number of cases on the non-jury 
calendar have been reduced from a high of 2,563 in 1983 to a low 
of 1,839 in 1987. The new case filings in Superior Court for 
civil, landlotd and tenant, juvenile, and domestic relation 
cases, do not reflect any indications of unusual increased 
appellate activity. 
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Finally, the increased filings from District of Columbia 

agencies anticipated by the majority are illusory. The number of 

new filings from those agencies reflect a decrease from a high of 

348 cases in 1984 to only 191 cases in 1988. However, if for 

some reason the number of such filings eventually becomes burden

some, an administrative board could be created which would act as 

an intermediate, specialized court of appeals to consider those 

cases. 

To assist further the Court in streamlining its procedures 

and remove some of the administrative burden from the judges, we 

propose the continued and expanded use of mandatory pre-briefing 

conferences,18/ and the appointment of experienced litigators or 

senior judges as Appeals Conunissioners to assist in the screening I I 

of cases, the sharpening of issues and the review of cases to 

avoid "decisional ~~consistency." More specifically. the Appeals 

Conunissioners could conduct the pre-.br ief ing conferences, could 

assist the Motions Division in settling cases and/or clarifying 

issues, could review continually division opinions to alert the 

Court to possible inconsistencies, and could assist the Court in 

processing and disposing of Board of Professional Responsibility 

cases. As a result, some of the administrative burden CQuld be 

18/ In this area the Court's experience to date has been li
mited, and no follow-up statistics have been compiled. Based on 
relevant experience here and in other jurisdictions, we believe 
that such conferences can be of value for purposes of issue
focusing as well as settlement. 
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lifted off ~f the judges, freeing them to contemplate further 

their own and their colleagues' pos'i'tions. 

VI. Conclusion 

We believe that the majority report is based upon incom

plete analysis and flawed reasoning. Experience and the most 

reasonable and relevant view of the statistics confirm that the 

Court's national reputation for administering high quality 

justice is well deserved, and can be maintained by making 

relatively minor adjustments to the current system. 

Accordingly, we urge that other, less drastic solutions to 

the Court's problems be attempted before an entire new court, 

which would contribute to the problems rather than the solution, 

is created at tremendous added cost to the citizens of the· 

District. We strongly recorr~end that the more effective 

solutions of adding tllO judges and Appeals Commissioners to the 

current Court, and streamlining some administrative procedures 

involving case screening and processing be implemented. These 

changes would enable the Court to process its caseload most 

efficiently and effectively, and to insure that the quality of 

its decision~making remains of first-class caliber. 
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Statement of Judge Frank Q. Nebeker in Dissent 

As I read the majority report, it is based on erroneous 

premises adopted to justify the result. There is no question 

that an intermediate court of appeals can be created and the 

present work spread around the least interesting to the new 

court and the gravy to the top court with built-in leisure to 

work at a self-determined pace. I respectfully suggest that the 

cost of such a step is too great; the need for it is not justi

fied; and a few changes in the present system are still available 

to be made in lieu of the one proposed. I add the following from 

my perspective.as a former associate judge. 

Much is made by the majority of the notion that the backlog 

creates one judge opinions which are presumed to be bad. To ana

lyze this proposition is to refute it by facts and concept. 

Judges of appellate courts are there to make judgments. 

They are not proofreaders and they are surely not scribes of the 

green eye shade. tall stool and sleeve garter type. The judg

ments they make individually and collectively stem from a review 

of the facts of a case, and gratefully in only a few cases do 

they make a judgment changing the law. In most cases, the legal 

decision is simply that the law was correctly or incorrectly ap

plied to the facts. That few decisions wrought major law changes 

is what gives stability -- predictability -- to the law. The' in

sistence of the majority that more en banc decisions are desir

able is, I submit, open to serious question. It is an overstate

ment used to justify their conclusion. And it must be remembered 
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that an en banc court is bound only by sound judgment and not 

precedent. So I fail to see any evil in the present division-of

three practice. It does ensure the abili~y to know and predict 

our law. The idea of "writing around" an opinion of the court -

I call it distinguishing the case -- is not bad. It is a legiti

mate practice and necessary exercise and must be a major practice 

of any court perpetually sitting en banc, as well as one sitting 

in divisions. 

Having observed that judgments are the work product of an 

appellate court, it is appropriate to question how to articulate 

them and to what extent. Over the past twenty-Eive to thirty 

years, as litigation has increased, most appellate courts have 

taken to very truncated statements of decision or judgment. 

Eighteen years ago Judge Kern and I proposed to this very court 

the device of a summary calendar Eor cases that appeared to be 

simple and properly decided by application oE well-established 

law. I fear that but for Judge Newman, the unpublished opinions 

in those cases have become an indulgence in the verbose. Much 

time and effort is wasted on them. It ought to stop so the court 

can devote its effort~ where needed. Again, it is a matter of 

judgment to write extensively on a case not warranting it. I 

believe that the court in most of its cases has rallen into a 

practice of running the gamut of a full opinion when a simple 

decision would do. All federal circuit courts and most state 

appellate courts use the short form of decision. 
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A misallocation of time happens when a summary calendar case 

is treated to a mUlti-page unpublished opinion. It is then that 

unwarranted time is spent by all three judges. There would be a 

great reservoir of time and energy available if those cases were 

accorded the time they deserve instead of the disproportionate 

time they receive. Given the number of sun~ary calendar cases 

and the time devoted to them, I believe this change in approach 

itself would eliminate any argument for adding another court. 

In this vein, I will digress to observe that most litigants 

and lawyers want a decision, not the equivalent of a Rembrandt 

opinion. While I am the first to agree that the work on an ap

pellate court can be repetitive, appellate judges must avoid 

indulging themselves in intellectual ego trips in the name of 

refining the law. Too much time is consumed which could be bet

ter spent on other cases awaiting decision. 

All of this takes me to my last point. After eighteen 

years on the court, I can say that no judge really permitted a 

one judge decision. The majority either misunderstands the 

judges or creates yet another "straw" argument as to this point. 

I refuse to believe that my former colleagues are not performing 

their lawful duties when it comes to participation in decisions. 

My experience tells me otherwise. Moreover, my premise that ap

pellate judges make judgments and use staff to articulate them 

leads to the conclusion that a well-reasoned decision need only 

command a concurrence from the others on the division or court. 

Such opinions are often written, though I:hey remain an efficiency 
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fondly to be hoped for. If these are one judge opinions we 

should have more of them. 

On the other hand, ! know of no member of the present court 

who shies from making suggestions as to reasoning and analysis 

either by a visit or through memorandum. Indeed, the court's 

opinions reflect, through separate concurring and dissenting 

opinions, a healthy individual effort by each judge. 

r certainly do not begrudge my former colleagues the time 

they seek to be more contemplative in the cases warranting such 

effort, but I do not see a new and totally drab error correcting 

court as the answer. Cas~s can be speeded to submission, and. 

thereafter, sound judgments can be made to allocate less time and 

effort to those not wa~ranting it, thus, leaving the time needed 

for the relative few complex onas .. We must face the fact that 

many appeals are brought without regard to their substance. This 

is particularly so in criminal and some administrative cases. 

"Throwing" more juages at them, like money, is not the answer. 

Thus, I submit, the majority's straw arguments of division 

inconsistency, one judge opinions, a need for more en bane ac

tion, and a need to treat all cases as if they were of near ~qual 

complexity when seen for what they are fail to justify the con

clusion that yet another court should be added to the already 

expensive labyrinth of litigation. 
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Appendix "A" 

PERSONS CONSULTED BY THE COMMITTEE 

The' Committee has called upon the expertise of numerous 

individuals in the area of appellat~ court delay and backlog 

reduction. Some were interviewed on several occasions; a few 

appeared before the Committee to present views and answer 

questions. Virtually all completed a detailed questionnaire and 

commented upon a number of proposals contained in a "Laundry 

List" of suggestions to reduce delay ~nd eliminate the Court's 

backlog. Many provided additional thoughts and suggestions in 

written form. 

Both Chief Judge Judith W. Rogers and former Chief Judge 

Willi'am C. Pryor appeared in person before the Committee, as did 

Senior Judge Joh~ W. Kern. III and, through the efforts of Judge 

Frank Nebeker, Chief Justice David Brock of the New Hampshire 

Supreme Court. 

For individuals interviewed out of the presence of the 

Committee as a whole, interview summaries were prepared by the 

respective interviewing teams. Copies of summaries were provided 

to all members of thl~ Committee. The following persons were 

consulted by the Conmittee: 

David Beach, 
Chief Staff Counsel, Virginia State Supreme Court 

The Honorable James A. Belson, 
Associate Judge, D.C. Court of Appeals 

The Honorable David Brock, 
Chief Justice, New Hampshire Supreme Court 
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The Honorable A. Franklin Burgess, Jr., 
Associate Judge, Superior Cou.t of the District 
of Columbia (former Chief, Appellate Division, 
Public Defender Service for the District of 
Columbia) 

Shirley S. Curley, 
Director, Court Reporting Division, D.C. Court 
System 

The Honorable John M. Ferren, 
Associate Judge, D.C. Court of Appeals 

The Honorable George R. Gallagher, 
Senior Judge, D.C. Court of Appeals 

The Honorable Richard P. Gilbert, 
Chief Judge, Maryland Court of Special Appeals 

The Honorable George Herbert Goodrich, 
Associate Judge, Superior Court of the District 
of Columbia, Joint Committee on Judicial 
Administration . 

Thomas A. Hammond, Jr., . 
Chief Deputy Clerk, Superior Court of the 
District of Columbia 

Samuel F. Harahan, 
Executive Director, Council for Court Excellence 

The Honorable Stanley S. Harris, 
Judge, U.S. District Court for the District of 
Columbia (former Associate Judge, D.C. Court of 
Appeals) 

Richard S. Hoffman, 
Clerk; D.C. Court of Appeals 

Charles A. Horsky, 
President Emeritus, Council on Court Excellence 
(former Chair, D.C. Court System Study Committee 
which prod'..lced the "Horsky Report") 

The Honorable John W. Kern, III, 
Senior Judge, D.C. Court of Appeals 

Mark Langer, 
Chief Staff Counsel, U.S. Court of Appeals for 
the District of Columbia Circuit 
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The Honorable Julia Cooper Mack, 
. Associate Judge, D.C. Court of Appeals 

Gregory Mize, 
General Counsel, Council of the District of 
Columbia 

Richard B. Nettler, 
Gordon, Feinblatt, Rothman, Hoffberger & 
Hollander (former Corporation Counsel, D.C. 
Administrative Agencies) 

The Honorable Theodore R. Newn,an, Jr •. , 
Associate (former Chief) Judge, D.C. Court of 
Appeals 

The Honorable William C. Pryor, 
Senior (former Chief) Judge, D.C. Court of 
Appeals 

The Honorable Gerard D. Reilly, 
Senior (former Chief) Judge, D.C. Court of 
Appeals 

Jay A. Resnick, Esquire, 
Former Deputy Clerk and Senior Staff Attorney, 
D;C. Court of Appeals 

The Honorable Judith W. Rogers, 
Chief Judge, D.C. Court of Appeals; Chair, Joint 
Committee on Judicial Administration 

The Honorable John M. Steadman, 
Associate Judge, D.C. Court of Appeals 

The Honorable John A. Terry, 
Associate Judge, D.C. Court of Ap))eals; Joint 
Committee on Judicial Administrat.ion 

The Honorable Fred B. Ugast, 
Chief Judge, Superior Court of the District of 
Columbia; Joint Committee on Judicial 
Administration 

The Honorable Curtis E. von Rann, 
Associate Judge, Superior Court of the District 
of Columbia (former Chair, Subco~nittee to study 
extent of conformity of practice and procedure of 
D.C. Court of Appeals to ABA Standards of 
Judicial Administration, which produced the 1977 
"von Rann Report") 
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Deborah DeMille Wagman, 
Chief Deputy Clerk, D.C. Court of Appeals 

The Honorable Rosalie E. Wahl, 
Associate Judge, Minnesota Supreme Court 
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:IVIL DIVISION 1974 1975 1976 1977 1978 1979 1980 1931 1982 1933 1984 1985 1986 1987 1988 
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I SUPERIOR COURT I 

CRIMINAL DWISlON 11174 11175 1976 11171 11178 1979 1980 " 1911 1912 19113 1984 19B5 1916 1981 198& 
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MASSACHUSETTS GENERAL LAWS, CHAPTER 21lA, S5l0-12 

S10. Concurrent APpellate Jurisdiction; Review in First 
Instance by APpeals Court in Certain Cases 

Subject to such further appellate review by the 
supreme judicial court as may be permitted pursuant to 
section eleven or otherwise, ~he appeals court shall 
have concurrent appellate jurisdiction with the supreme 
judicial court, to the extent review is otherwise 
allowable, with respect to a determination made in the 
appellate tax board and in the superior court depart
ment, th~ housing court department, the land court 
department, the probate and family court department, the 
Boston municipal court department in jury session, tne 
Boston municipal court department appellate division, 
the juvenile court department, the district court 
department in jury session, and the district court 
department appellate divisions, except in review of 
convictions for first degree murder. A report from any 
such department of the trial court of any case, in whole 
or in part, or any question of law arising therein shall 
be deemed to be within the concurrent appellate juris
diction of the supreme judicial court and the appeals 
court. 

Without regard to whether review is by appeal, re
port or otherwise, appellace review of decisions made in 
the appellate tax board and in the superior court 
department, the housing court depa~tment, the land court 
department, the probate and family court department, the 
Boston municipal court department and the appellate 
division thereof, the juvenile court departm&nt, and the 
ddstrict court department, and the appellate divisions 
thereof, if within the jurisdiction of the appeals 
court, shall be in the first instance by the appeals 
court except i~ the following cases in which appellate 
review shall be directly by the supreme judicial court 
without the necessity of any prior hearing or decision 
by the appeals court on the merits of the issues sought 
to be reviewed: 

(A) Whenever two justices of the supreme judiCial 
court issue an order direct[ing] review by the supreme 
judicial court in any case on appeal, either at the 
request of one of the parties or at the court's own 
initiative, upor. finding that the questions to be decid
ed are: (1) questions of first impression or novel ques
tions of law which should be submitted for final deter
mination to the supreme judicial; (2) questions of law 
concerning the Constitution of the commonwealth or 
questions concerning the Constitution of the United 
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States which have been raised in a court of the common
wealth: (3) questions of such public interest that 
justice requires a final determination by the supreme 
judicial court. 

(B) Whenever the appeals court as a body or a 
majority of the justices of the appeals court consider
ing a particular case certifies that direct review by 
the supreme judicial court is in the public interest. 

In each case where appellate review is not within 
the jurisdiction of the appeals court, appellate review 
shall be directly by the supreme judicial court, unless 
such case is transferred by the supreme judicial court 
to the appeals court for determination in accordance 
with section twelve of this chapter. 

Sll. Further Appellate Review. 

There shall be no further appellate review by the 
supreme judicial court of any matter within the juris
diction of the appeals court which has been decided by 
that court, except: -·-(a) where a majority of the 
justices of the appeals court deciding the case, or of 
the appeals court as a whole, certifies that the public 
interest or the interests of justice make desirable a 
further appellate review, or (b) where leave to obtain 
further appellate review or late review is specifically 
authorized by thr~e justices of the supreme judicial 
court for substantial reasons affecting the public 
interest or. the interest of justice Upon the written 
order of a majority of the justices of the appeals 
court, the decision of a panel of the appeals court may 
be reviewed and revised by a majority of the justices of 
the appeals court 5u~h a review shall not be a condition 
precedent to obtaining further appellate review by the 
supreme judicial court. 

512. Reporting of Cases or Questions to Supreme 
Judicial Court; Transfer-of Matters to or from Appeals 
Court by Supreme Judicial Court 

The appeals court may, prior to or after final 
determination, report any case in whole or in part or 
any question of law arising therein to the supreme 
judicial court for consideration and determination if in 
the opinion of the appeals court the unusual public or 
legal significance of the matter or the efficient admin
istration of justice so requires. The supreme judicial 
court shall consider such report and accept the case or 
questions, in whole or in part, for final determination 
or, if no determination has been made by the appeals 
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court, may remand the case or questions, in whole or in 
part, to the appeals court: for determination. Except as 
otherwise provided in section four A of chapter two 
.hundred and eleven, the supreme judicial court may 
transfer to the appeals court for determination any case 
or issue pending before it which has not been determined 
by the appeals court, including those within the orig
inal jurisdiction of the supreme judicial court, those 
of which a direct review by the supreme judicial court 
has been allowed or claimed, those improperly entered in 
the supreme judicial court, and those coming within the 
direct appellate jurisdiction of the supreme judicial 
court. The supreme judicial court may order any matter, 
in whole or in part, or any issue therein, pending 
before the appeals court, transferred to the supreme 
judicial court for further proceedings. 

RULE 27.1. FURTHER APPELLATE REVIEW 

(a) Application; When Filed; Grounds. Within 
twenty days after the date of the rescript of the 
Appeals Court any party to the appeal may file an 
application for leave to obtain further appellate review 
of the case by the full SU9reme Judicial Court. Such 
application shall be founded upon substantial reasons 
affecting the public interest o~ the interests of 
justice. Oral argument in support of an application 
shall not be permitted except by order of the court. 

(b) Contents of Applieat:ion; Form. The application 
for leave to obtain further appellate review shall cont
ain, in the following order: (1) a request for leave to 
obtain further appellate review; (2) a statement of 
prior proceedings in the case; (3) a short statement of 
facts relevant to the appeal (but facts corr.ectly stated 
in the opinion, if any, of the Appeals Court shall not 
be restated); (4) a statement of the points with respect 
to which further appellate re'iliew of the decision of the 
appeals court is sought; and (5) a brief statement . 
(covering not more than ten pclges of· typing), including 
appropriate authorities, indicating why further appell
ate review is appropriate. A copy of the rescript and 
opini.on, if any, of the Appeals Court shall be appended 
to the application. The application shall comply with 
the requirements of Rule 20. 

(e) Opposition; Form. Within ten days after the 
filing of the application, any other party to the appeal 
may, but need not, file and serve an opposition thereto 
(covering not more than ten pages of typing) setting 
forth reasons why the application should not be granted. 
The opposition shall not restate matters described in 
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subdivision (b) (2) and (3) of this rule unless the 
opposing party is dissatisfied with the statement 
thereof contained in the application. An application 
shall comply with the requirements of Rule 20. 

(d) PilingJ Service. One copy of the application 
and one copy of each opposition shall be filed in the 
office of the clerk of the Appeals Court. Fourteen 
copies of the application, and fourteen copies of each 
opposition shall be filed in the office of the clerk of 
the full Supreme Judicial Court. Filing and service of 
the application and of any opposition shall accompany 
with Rule 13. 

(e) Order of Purther Appellate Review; Certifi
cation. If any three justices of the Supreme Judicial 
Court shall sign an order for further appellate review 
for substantial reasons affecting the public interest or 
the interest of justice, or if a majority of the just
ices of the Appeals Court or a majority of the justices 
of the Appeals Court deciding the case shall certify 
that the public interest or the interests of justice 
make desirable ,a further appellate review, the ordeI,' or 
certificate, as the case may, shall be transmitted to 
the clerk of the Appeals Court; upon receipt, further 
appellate review shall be deemed granted. The clerk 
shall forthwith transmit to the clerk of the full 
Supreme Judicial Court all papers theretofore filed in 
the case aqd shall notify the clerk of the lower court 
that leave to obtain further appellate review has been 
granted. 

(f) Briefs. Any party may apply to the Supreme 
Judicial Court within ten days of the granting of 
further appellate review for permission to file a sep
arate or supplemental brief in the Supreme Judicial 
Court. If the application is granted, the court may 
impose terms as to the length and filing of such brief 
and any response thereto. If such permission is denied 
or not sought, cases in which further appellate review 
has been granted shall be argued on the briefs and 
appendix filed in the Appeals Court. 
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Mr. DYMALLY. Thank you very much, indeed. 
Let's call on Mr. Fauntroy. 
Mr. FAUNTROY. Thank you so very much, and I want to thank 

both you gentlemen and your associates for the exhaustive efforts 
you have put in over the years in grappling with this problem and 
the thoroughly considered judgments that you have brought forth 
with respect to this bill. 

Some have suggested that the preferred method of dealing with 
the appellate backlog might be to create an appellatE' division 
within the D.C. Superior Court, and I wondered what your 
thoughts on that proposal would be. 

Mr. SCHALLER. Well, Mr. Fauntroy, my thoughts would be that it 
would be the same, in my judgment, except not as efficient, as cre
ating another three judgeships at the current D.C. Court of Ap
peals levels. All it really does is increase the possibility of deci
sional inconsistency among panels, and what it does is make avail
able to the D.C. Court of Appeals judges whose primary function is 
not to render appellate review and appellate justice. Judges who, 
however capable and however well-intentioned, will not be able to 
do the job as efficiently as those people who have been appointed to 
the appellate bench. 

I don't think it is a good idea, because I don't think it will 
produce an increase in efficiency and because I don't think it grap
ples with the problem of decisional inconsistency in en banc sitting. 

Mr. RHYNE. I would like. to add to that, if I may, that to do that 
without augmenting the number of judges in the superior court 
would simply contribute to the already overwhelming backlog in 
the superior court, because you would be giving those judges new 
functions, review functions, as well as trial functions. 

If you did increase the size of the superior court so as to create 
an appellate division, it would still, in my opinion, not be as desira
ble as creating an intermediate appellate court, because you would 
then be asking trial court judges to review the decisions of their 
colleagues, and you build into it perhaps a bias toward affirmance 
or a concern about how that judge will be behaving when he or she 
is next sitting on an appellate panel to review my decision. I think 
that appellate judges should be appellate judges and not trial 
judges, except for temporary assignment. 

In the one State that I am familiar with which has an appellate 
division of the trial court, New York, the assignments, for the 
reason I have stated, have tended to become rather long-term and 
permanent, and you really have created, in effect, an intermediate 
appellate court, although you have staffed it with trial court 
judges. 

Mr. FAUNTROY. Mr. Schaller, you indicated in your answer that 
you would not agree with increasing the number of judges on the 
D.C. Court of Appeals, and, as you had indicated in your letter, 
that was your considered judgment. 

What about the idea of a lower level trial court, like a municipal 
court, with the hope of curbing the number of appeals coming 
through the system? 

Mr. SCHALLER. I don't know that a lower level trial court would 
not be a good idea from the standpoint of reducing the workload of 
the superior court. I don't think it would make any difference at 
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all in the number of appeals taken from the superior court to the 
D.C. Court of Appeals. 

I believe that there are organizations, and I think the Council for 
Court Excellence and its court study committee, which have sug
gested that a lower trial level court be. created, again, for the pur
pose of taking some of the burden off the presently overworked su
perior court but without any thought that would do. anything to re
lieve the backlog or the strain on the appellate court. 

Mr. FAUNTROY, Mr. Rhyne. 
Mr. RHYNE. The Bar Association has taken no position on cre

ation of a lower trial court, so I cannot speak from a policy stand
point. There is, however, experience in a number of other States 
with such courts, including the municipal court and justice courts 
in California. The chairman is undoubtedly familiar with that, as 
is Mr. Rohrabacher. So there is a wealth of experience to look to, to 
follow in that sort of a legislative endeavor. 

Mr. FAUNTROY. Another issue of concern to us in addressing the 
bill is that of court administration, and assuming an intermediate 
court of appeals, in your view, should. the chief judge of the su
preme court be responsible for administering the entire system, or 
should a joint committee of judges at each level be responsible for 
the court system? 

Mr. SCHALLER, The view that we took in the committee-and I 
should point out, Mr. Fauntroy and Mr. Chairman,that Mr. Rhyne 
is not only chairman of his own distinguished committee of the Bar 
Association but was a very hard-working member of the committee 
which I chaired for the D.C. Bar-the view which our committee, 
the D.C. Bar Committee, took was that administrative authority, 
ultimate administrative authority, should be centralized in the 
highest court and preferably in its chief judge or chief justice. That 
is the experience in the vast majority of jurisdictions, it seems to 
have worked, and that is what we would recommend here. 

Obviously, where you have a lower court as sizable and numer
ous as the court you have here, you have.to have some authority in 
the chief judge of that court, but the ultimate authority has to be 
reposed, in our judgment, in the chief justice or chief judge of the 
supreme court. 

Mr. RHYNE. The Bar Association has taken no position for or 
against that transfer of administrative power from the joint com
mittee to the chief judge of the supreme court, except that We feel 
that it should be the subject of separate legislative consideration 
because there are views that are held on both sides; you have al
ready heard the chief judge of the superior court oppose that 
provision. 

I, personally, happen to favor that transfer. If I did not, I would 
not have signed the report of the D.C. Bar which makes that rec
ommendation. But I can certainly understand how strong views 
would be held on the other side by persons who feel that the ad
ministration should be a cooperative venture among courts by a 
committee on which a majority represents the court with the great
est number of judges, and I do not feel that the worthy provisions 
for creation of an intermediate appellate court to relieve that criti
cal situation should be burdened with the opposition of persons 
who have strong views on the othel' side of that issue. 
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Mr. FAUNTROY. I thank you for your candid response to that 
question. 

I would like your comment also on title III dealing with the judi
cial magistrates, particularly the inclusion of a local role in the ap
pointment of judicial magistrG-,i;es. 

Mr. SCHALLER. The D.C. Bar Committee, as I pointed out in my 
letter to the committee, did not look into that, and I have not 
looked into it personally. I know that it is a matter of some contro
versy, but we did not take a position on it in our report, and I do 
not have a position on it personally. 

Mr. RHYNE. The Bar Association has no position on that, except 
that it should be uncoupled and separately considered, and I have 
no personal position. It is outside the area of interest in my par
ticular committee. 

Mr. FAUNTROY. You know that it is addressed to the need to 
clear up much of the backlog in civil cases and to free our judges 
on the superior court to give considerably more time and attention 
to the criminal cases that are the concern of citizens allover the 
District, and I just wondered if you would just think with us about 
how we would go about clearing up a backlog that, in some sugges
tions, runs as long as 22 to 24 months in handling civil disputes. 

Mr. SCHALLER. I can comment personally just from what I have 
heard and what I have observed more so than what I have conclud
ed, because I am not certain that I have taken a sufficient look to 
have formed views. 

I am a civil lawyer, I don't do any criminal work, and I know 
that a lot of people who do civil work before the courts of this juris
diction, and partiCUlarly the local courts, feel that the civil litiga
tion is the stepchild of the court system because of the fact that it 
is invariably bumped by the need to accord sp·eedy justice in the 
criminal area. I am not so sure that feeling would be assuaged by 
bumping the civil cases to someone who is not quite a judge in the 
eyes of the people who are going to bring these cases. 

Second, the bill, as I read it, would allow these judicial magis
trates to sit on and render fmal decisions in nonjury cases up to 
$50,000 ad damnum, and that is a fairly serious case; that is a 
fairly sizable case, even in these latter days of six- and seven-figure 
verdicts and judgments. 

So I think that the objective of lightening up the burden on the 
judges, particularly in the civil area, can possibly be accomplished 
by the bill's provisions. I do think that is going to draw the fire and 
the ire of some of the sitting judges and perhaps of some of the 
people who practice in the civil area in that court. 

As I say, I don't have a forum to view on it. I understand what 
the legislation is intended to do. Whether that is the very best way 
to do it, Mr. Fauntroy, I am just not sure in my own mind. 

Mr. RHYNE. In a way, the judicial magistrates provision is like 
the suggestion that a separate trial court be created. It is a device 
for deciding the less important cases at the trial level. 

I don't have a view on that, as to whether that is the best way to 
do it, because there are other ways of relieving trial court conges
tion, including appointing more judges. But I would note that the 
appointing power is changed. The commissioners of the superior 
court are appointed by the judges. The bill proposes that the judi-
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cial ml';lgistrates be otherwise appointed, and I can see how that 
might raise some 'concerns on the part of the judges. Again, I urge 
that the much needed appellate court provisions do not need that 
kind of baggage when they are so critically needed. 

Mr. F AUNTROY. As a nonlawyer, I wonder if you would explain to 
me the differences in qualifications between that of a magistrate 
and a judge. 

Mr. SCHALLER. I think that at least the court and the bar is 
pleased to think and believe that the qualifications to become a 
judge at any level in the District of Columbia are extremely high. 
It has never been put out that the qualifications for becoming a 
magistrate are quite that high. Indeed, the occupancy of the posi
tion of magistrate has, from time to time, been seen as a stepping 
stone to a judgeship. 

Whether the qualifications in terms of cases tried to degrees or 
whatever don't overlap, I wouldn't be at all surprised to frnd people 
serving as magistrates who have as much in terms of experience as 
some people who are being seated as judges. But that, of course, is 
not the philosophy. The philosophy is that if you are appointed as a 
judge, that is a very serious and very elevated appointment, but 
the appointment to the position of magistrate, while certainly noth
ing to be taken lightly, is not quite of so elevated a degree. 

Mr. FAUNTROY. Are magistrates around the country appointed 
pursuant to the judgment of judges or pursuant to the judgment of 
the citizens through a process which selects out those with the high 
qualifications you suggest who become judges? 

Mr. SCHALLER. I think-and let me emphasize that word, I 
"think" -that it depends on the jurisdiction in which you are look
ing. Certainly the Federal jurisdiction is altogether different in 
terms of Federal magistrates. But I emphasize "I think" because I 
really don't know, Mr. Fauntroy; I haven't looked into it. 

Mr. FAUNTROY. Mr. Rhyne. 
Mr. RHYNE. Nor do I know what the process is in other jurisdic

tions. 
Mr. FAUNTROY. But you rendered the judgment that perhaps 

changing the system by which judges now appoint qualified law
yers to serve as commissioners to one in which a nominating proc
ess involving the citizens might meet with some difficulty. Is that 
because, in ynur view, the judges would feel themselves in,a better 
position to suggest or to appoint people to serve as commissioners 
or magistrates than would the people who had selected them to be 
judges? 

Mr. RHYNE. I think the judges would view themselves as having 
more control. 

Let me say that I think the suggestion for a judicial magistrate is 
one creative way of dealing with the problem. It may not be the 
best way. I just do not know. What I do know is that it has not had 
nearly the degree of focus of the bench and bar that have the ap
pellate court provisions of this bill, which have now gone through 
several legislative processes, and that they have engendered contro
versy, and therefore I urged for the Bar Association they be sepa-
rately considered. ' 

Mr. FAUNTROY. Yes. 
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Mr. SCHALLER. The remarks that I made, Mr. Fauntroy, were not 
so much directed to the appointment power as to the function, and 
it was my thought-and it is only that-that judges may feel put 
upon, or put out, or however you want to put it, if they see magis
trates taking over some of the jurisdiction which had previously 
been theirs, and that is why I emphasize that a civil case of $50,000 
is a pretty big case. 

Mr. FAUNTROY. But you are keenly aware of the serious backlog 
we have in civil cases, particularly, as you point out, because of the 
speedy trial prmrisions with respect to criminal cases. We do have 
to deal with those cases on a priority basis, and yet there are a 
great many people who are exasperated at waiting 2, 2%, and 
sometimes 3 years to get a routine civil matter handled by persons 
who have the same training and apparently qualifi\cations that are 
approaching that of the judges, with the exception of the judges 
who have been selected. So that is a problem we are trying to grap
ple with. 

Mr. SCHALLER. Absolutely, and certainly I yield to no one in my 
concern over the problem of civil delay and the fact that civil cases 
have had to await the criminal docket for many years. 

All I am saying is, while I appreciate that this is one way of deal
ing with the problem, I am not at all sure that it is the very best 
way, given that it may cause some resentment and given the im
portance of some of the other elements of the bill, as Mr. Rhyne 
said. 

Mr. FAUNTROY. May I just thank the chajrman for allowing me 
to ask afew questions that I know Mr. Stark, Mr. Dellums, and 
Mr. Wheat would want asked, and for that purpose I just want to 
ask two more. 

Mr. DYMALLY. I recognize that the rules for this committee are 
very flexible, Mr. Fauntroy. 

Mr. FAUNTROY. Thank you. 
I would like a comment from both of you on the changes in the 

judicial nomination and tenure commissions, which are included in 
this bill, which would give a greater role to the local community. 

Mr. SCHALLER. Well, that, for sure, Mr. Faun.troy, is something 
that our committee didn't look into. I am not sure that I have a 
view on it myself. I know that Judge Rogers said that the present 
system haS worked well. I think I concur in that judgment, that 
the present system has worked well. I am not necessarily an advo
cate indiscriminately of "If it ain't broke, don't fix it. " You can 
sometimes improve upon things. I just haven't looked at this care
fully enough to have a formed opinion on it. 

Obviously, you want more local input into that process, and 
there are good reasons for wanting that. On the other hand, I am 
sure that there were good reasons for formulating those commis
sions the way they have been set up, and I just don't have enough 
background to make a judgment as to whether this is a good 
change or not. 

Mr. FAUNTROY. Mr. Rhyne. 
Mr. RHYNE. I have no personal opinion on that; nor has my com

mittee considered it; nor has the Bar Association taken a position 
for or against those chauges. Our only strong position is, those 
changes which need study and are likely to be'controversial be un-
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coupled from the two provisions that we strongly urge be promptly 
enacted and which could be enacted which, either way you go on 
these other provisions, that the appellate court be increased in size 
and reorganized in two tiers and that eight new judges be added to 
our trial court. 

Mr. FAUNTROY. Mr. Rhyne, when you speak like that, I get vi
sions of a Christmas tree and the train going around and the de
coupling of them with a little device I had when I was a kid. 

Would you also decouple the citizens advisory committees recom
mended in title V? 

Mr. RHYNE. Yes, we would. That is a new idea, and it may be a 
very excellent idea, but it is an idea which has a citizens committee 
reporting directly to Congress, which the court may view as a run
around the court, and others may have strong thoughts on that 
which have not been given an opportunity fully to develop and to 
be stated, and I don't think that the much needed provisions for 
new judges should be tied to whether or not a citizens advisory 
committee is formed. ' 

Mr. FAUNTROY. Mr. Schaller, would you help me? That is my last 
question. Can we keep something coupled here? 

Mr. SCHALLER. I'm not advocating coupling or uncoupling of any
thing, but, like Mr. Rhyne, I really would like to see the additional 
judges for the superior court and, more than anything, the two-tier 
appellate level court with administrative responsibility in the su
preme court or its chief justice. 

I think that the citizens advisory· committee is a very interesting 
and intriguing idel:l., but I think I do share Mr. Rhyne's concern 
that it has not undergone the kind of study and scrudny that per
haps some people might feel it ought to have before this committee 
acts on it, and for that reason I am concerned to endorse it beyond 
the fact that, as I say, neither I nor my committee has studied it. 

Mr. FAUNTROY. Yes. 
Mr. Chairman, before yielding back the balance of my colleagues' 

time here, let me simply commend both Mr. Schaller and Mr. 
Rhyne and their associates for a really exhaustive study of this key 
provision of our bill and for a singly important contribution to 
these hearings and our final decisions. 

Mr. DYMALLY. Mr. Fauntroy-and check with the timekeeper-I 
came to the conclusion not only that you used Mr. Stark's and Mr. 
Wheat's time but you used Mr. Parris' and :Mr. Bliley's time also 
and a little bit of Mr. Rohrabacher's time. 

Mr. Rohrabacher. 
Mr. ROHRABACHER. Thank you, Mr. Chairman. 
We all recognize Mr. Fauntroy's special interest in the District of 

Columbia and his special place on this committee and in the House 
of Representatives in dealing with issues concerning the District of 
Columbia. So although I ma~ respectfully disagree with some of the 
points that he makes, I don t at all object to the fact that he wants 
to have that, all the time necessary to examine these issues that 
mean so much to him and mean so much to the people that he rep
resents. 

Even though he is missing my compliments right now-I just 
complimented you; that's all right. Even though I disagree with 
you, I made sure that there was a compliment. 
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It seems to me that what we are talking about here is a problem 
that the people of this area face, and it has been my observation-I 
may be wrong-that it seems that sometimes there are simple solu
tions to problems, and people come up with complex solutions, and 
the simple solution that I see is, we just add some new judges to 
this area so that they can take care of this high workload. 

With that said, first of all, let me get your reaction to that 
simple approach. 

Mr. SCHALLER. I hate to call it simple, but it is less comprehen
sive and, I think, less sophisticated than the approach whjch we 
have recommended. 

It was previously recommended by, among other people" the 
Horsky committee and Mr. Horsky. In the first instance, it does 
not. deal with the problem of decisional inconsistency among 
panels, and, in point of fact, the more judges you add to an appel
late court, the more likely you are to increase that problem, be
cause the more panels of three you can conceivably have, and there 
is a problem of decisional inconsistency, and all of the judges at the 
appellate level will tell you that it is an increasingly serious one. 

It also doesn't deal with the need to sit en banco In point of fact, 
it exacerbates that problem as well, because the bigger you make 
thr.court, the more difficult it is to get all the judges together to sit 
en banc and the more difficult that process becomes. 

So that is a suggestion that has been made. In the past, it has 
been made by no less an authority than Mr. Horsky. He has come 
to recognize it as something that is not going to cure the problem, 
and it is something that our committee felt would not take care of 
the problem. 

Mr. ROHRABACHER. OK. 
Here are some statistics that I have in front of me about the D.C. 

Court of Appeals, and it says there were 2,347 cases pending on De
cember 31, 1988, as opposed to 1,60.6 cases pending December 31, 
1981, and there were 1,681 new filings in 1988, and for the same 
year, 1988, the court disposed of 249 cases by full written opinions, 
489 cases by memorandum opinion and judgment, 66 cases by judg
ment without opinion, and 820 cases by order. The overall tiine for 
. appeal is approximately 679 days, or 22 months. 

How does this specific case load that we are talking about com
pare or rank with other courts of appeals? 

Mr. SCHALLER. Well, I think it is much heavier than any other 
court system not having an intermediate court of appeals, of which 
there are only 13 remaining. 

The next highest number is less than half of that kind of case 
load in every aspect. 

The statistics that we were particularly concerned about re
vealed the trend over the past 10 years. In terms of case filings per 
year, we have gone from 1,300 to 1978 to 1,700 in 1988; in terms of 
cases pending, from just over 1,100 to 2,347, far more than 100 per
cent increase; in terms of the days pending, from 472 to 668 or, as 
you pointed out, 15% months to 22% months; that is an in~rease of 
7 months; in terms of numbers of opinion, 600 to 700 in the late 
seventies, now up to 800, most of which are by way of memoran
dum opinion and judgment. 
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Mr. ROHRABACHER. Around the country, how does that rank? Do 
you know? 

Mr. SCHALLER. It is a far busier court than most courts, certainly 
far busier than any other court system without an intermediate ap
pellate court. I think Mr. Rhyne can probably add more specifics 
on that . 
. Mr. RHYNE. I can't really add more specifics, but I certainly con

firm the conclusion that we have the busiest appellate court in the 
Nation that is not assisted by an intermediate appellate court. 

I would like to speak to your suggestion that we ought to look for 
a simple solution rather than a complicated one. What we have 
proposed is the simple solution. It is the simple solution for dealing 
with appellate court overload. 

We are not experts, or sometimes I think I am getting to be one, 
but I have looked at enough other matter written by experts, and 
the experts all say that when you get to the position where the Dis
trict of Columbia is now, that you ought to create an intermediate 
appellate court. The American Bar Association created a commis
sion 10 years ago or so to study this matter, and they published a 
guide called Standards for Judicial Administration, and it says 
very clearly that the optimum size for the highest court of a juris
diction is seven judges; the permissible range is five to nine; after 
that, you impair the jurisprudential function of the court by simply 
adding more judges; and when the case load gets to the point 
where it cannot be handled by a court within that five to nine 
range, the next step, says the ABA, is the creation of an intermedi
ate appellate court. 

The ABA says also that the experience has been that when juris
dictions reach that step, they tend to look for band-aid approach
es-they patch here, they patch there, they change here, they 
change there-and the result is that they defer long beyond the 
point where they should have created an intermediate appellate 
court the creation of that new body. 

We are also not proposing here something that is novel, it is 
something that is in existence now in 38 other States, including the 
States on both sides of the District of Columbia. 

Mr. ROIiRABACHER. The overall time for appeal which I men
tioned a moment ago is 679 days or 22 mont.b..,. Of this time 
period-this is again through statistics that I have been given here, 
and please! correct me if you think these statistics are wrong-227 
days result from the time to notice to the fIling of the record or the 
transcript, and, in addition, 237 days is composed from the time of 
fiJing of the record to the fIling of complete briefs. 

With that in mind, how can the creation of an intermediate 
court of appeals eliminate this period, which is basically a 15-
month delay? 

Mr. SCHALLER. Mr. Rohrabacher, that was one of the area.s in 
which our committee was particularly interested. 

There is no doubt but that the production, not so much the pro-· 
duction of the record, because we were surprised to fmd, on looking 
into it, that 99.999 percent of all the records are complete within 60 
days of the notice of an appeal, but the production of transcripts is 
a disgrace; there is no other word to use for it. 
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The problem is that 'curing that problem, which ought not to be 
difficult because the technology is there, it is common, and it is in 
common use in many court systems, but curing that is only going 
to change the area in which the backup occurs. In point of fact, the 
court of appeals has routinely allowed delays in fllings and all the 
rest because they know that they are working at an overload situa
tion now in handling the cases even though the number of disposi
tions has increased in recent years. That has been accomplished 
largely (a) by heroic efforts on the part of the judges and (b) by an 
increase in the number of MOJ's and unsigned opinions. 

Let me give you some statistics that we did not include explicitly, 
but they are there by implication in our report. One of the mem
bers, in separate views, which he decided not to ask be published, 
took a look at this problem from the standpoint of the judges them
selves and pointed out that in 1988 the nine judges of the court
and I should emphasize there that for most of the time we are talk
ing about over the last 6 to 10 years we have always been talking 
about eight judges effectively, because there is always one judge 
who has just retired and they are awaiting the appointment of a 
new one. 

But assuming nine, the nine judges of the court disposed of a 
record 1,624 cases in 1988. Of these, 249 were disposed of by pub
lished opinion, roughly twice the number of opinion issued annual
ly by the Supreme Court of the United States. Another 489 were 
disposed of by unpublished MOJ, 886 by judgment without opinion 
or order. On a per judge basis, that is 27.6 full published opinion, 
54.3 MOJ's, and 98.4 judgments without opinion. 

Since the court sits in three-judge panels, that means that each 
judge on an average participated; that means, supposedly -they read 
the briefs, they examined the record, they heard argument, if any, 
and they deliberated with their colleagues in 540.6 dispositions on 
the merits, 245.4 of them resulting in some form of written disposi
tions, and was principally responsible for the court's opinio.n or 
MOJ in 81.8 cases. 

That is, we submit, an intolerable workload, at least if we expect 
the judges to devote even a modicum of thought, let alone collegial 
deliberation and legal research, to the decisionmaking process. 

But these numbers take no account of the time devoted to the 
1,435 motions decided by three-judge panels, or the 6,228 motions 
decided by single judges, or to the process of reviewing opinions 
under the 5-day rule in cases to which a judge is not aSsigned, or to 
the preparation of dissenting opinions, or to the substantial disci
plinary and administrstive responsibilities of the court, and, as 
chairman of the court's committee on unauthorized practice, I can 
tell you that those responsibilities are serious and time consumin~. 

So that is the look at the situation we now have from the end (\f 
the telescope where the judges frnd themselves. 

Mr. ROHRABACHER. But to get back to the original point that I 
was zeroing in, that certainly we all recognize tlw.t there is a high 
workload and, in fact, that is totally recognized and accepted, but 
as we stated in the beginning of my question, we recognize that 
management is also a problem. Is it not? I mean this is something 
that is acknowledged, that there has to be some kind of procedural 
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changes and management changes that are part of this problem; it 
is not just high workload, as you are suggesting. 

Mr. RHYNE. Mr. Rohrabacher, I think that our court of appeals 
has made mighty strides in management, and they have stream
lined to the point where I believe they can no longer streamline. 
They have decided less cases by full opinion, more cases by summa
ry decision. 

You could clear up the backlog in the court by the end of this 
week if you simply tossed a coin and decided cases, but that is not 
what we want our judges to do. What we want our judges to do is 
to give considered judgment to cases, and that is being impaired by 
the case overload. 

With regard to the unclogging of various stages of process, most 
notably the court reporters stage, I view this as a bunch of logs 
floating down a stream, and there are bottlenecks or jam ups at 
various places in the stream, but the ultimate jam up is the width 
of the mouth of the stream, it is only nine judges wide, and if you 
unclog upstream, which we certainly should do, you are simply 
going to jam those logs up at the mouth of the stream because you 
can only get so many decisions out from nine judges. 

The solution is to widen the mouth of the stream by creating 
more judges or, as we propose, to take some of the big logs out of 
the mouth of that stream and get them over into a supreme court 
that can decide those time-consuming cases and let the others 
move on. 

Mr. ROHRABACHER. I have heard very few arguments against in
creasing the number of judges. However, if we decide to go further 
beyond that and create another level, another judicial level, and re
alizing that there are these logjams, wouldn't we just be transfer
ring the delay that we are facing today from one court to another 
court? We would just be transferring the delay from one group of 
people to another, and the basic solution is more judges. 

Mr. RHYNE. Well, let's look at what happens across Western 
Avenue and Eastern Av~nue in the State of Maryland where they 
do have an intermediate appellate court. That court decides about 
92 percent of the cases decided in the appellate courts of Maryland, 
and it decides them in an average time of less than 6 months, 5.2 
months according to the court's latest published statistics; 92 per
cent of the appellate ca'3es in the State of Maryland are decided in 
5.2 months. In the District of Columbia, it takes 22 months. In fact, 
it takes less time, on an average, to get a case through the entire 
system in Maryland, from the time you :fIle in the trial court to the 
time you get a decision in the trial court, to the time you get a de
cision in the appellate court, it tukes less time than it takes us to 
get a case through the District of Columbia Court of Appeals. 

Mr. SCHALLER. That is a legitimate and a very serious concern 
that a number of people have expressed, Mr. Rohrabacher, and the 
way that we p,ropose and this bill provides to take care of it is 
through this 'cert. first" system. Not every case is going to go 
through both levels. You are not going to go invariably to the inter
mediate court and then have an appeal to the supreme court. 

Those cases that ought to be in the supreme court, that involve 
lawmaking issues, will go immediately to the supreme court. Those 
cases which are deemed to involve only error correction will go in 
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the first instance to the intermediate court, and very few of those 
will go on to the supreme court. 

Mr. ROHRABACHER. It sounds like a good plan. Sometimes the 
best laid plans-and you know the rest. 

That is the end of my questions. Thank you. 
Mr. DYMALLY. Mr. Rohrabacher and I must leave, but Mr. Faunt

roy will continue to chair the meeting. I may miss you when I 
return, but I· do want to say this, that it was our hope that the full 
committee would be able to mark up. We made that assumption 
with the thought that we might be here until December late, but 
apparently the leadership is thinking about adjourning for Thanks
giving. So I don't know that the full committee would have time to 
do a markup, and if that is the case, then I suspect we will prob
ably mark up some time in January or February. 

Mr. SCHALLER. Thank you, Mr. Chairman. 
Mr. FAUNTROY [presiding]. Thank you. . 
Gentlemen, I thank you for your time. 
As my junior colleagues leave to vote on the floor, of course, you 

are reminded that, while I am the ranking member of this commit
tee, and while I serve on· three committees of the House-the 
second ranking member of the Banking Committee, chairman of its 
Subcommittee on International Development, Finance, Trade, and 
Monetary Policy-I do not vote on the floor, and the unique situa
tion by which the Judicial Nominations Commission functions
and, as you say, if it's not broke, don't fix it-is one which flows 
from article 1, section 8, clause 70 of the Constitution, which says 
that those of us who live here, unlike citizens who live in capitals 
. of 115 democracies in the world, shall not have the input on local 
judgments that citizens throughout this country have with respect 
to their own States. 

So I just make that point painfully as I continue to raise ques
tions with you. 

In addition to reading your very excellent report and that of the 
special committee studying the· District of Columbia Court of Ap
peals, I did read the dissenting views, and some of the counter ar
guments to having a supreme court include, as you know, the 
notion that adding more judges to the appeals court could alleviate 
that backlog. . . 

I read with much concern the statement of those who have mi
nority and dissenting views that the problem experienced by the 
court can be solved by means of less drastic, less costly, and more 
effective means, the permanent addition of two judges, two appeals 
coordinators, and some streamlined administrative procedures. 

What is your response to this statement of dissenting views? 
Mr. SCHALLER. Well, again, as we have said in our response to 

the dissent, and as I think I mentioned to Mr. Rohrabacher and 
perhaps in answer to questions that you had posed, the notion that 
this problem can be handled by adding judges to the Current court 
is, in our judgment, wrongheaded. 

Measures short of creation of an intermediate court have, ih 
large number, already been implemented. There are any-number of 
summary disposition mechanisms being employed. The court is 
making more use of professional staff personnel. The court is 
highly computerized. There have been many streamlining meas-
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ures put in place by the court over the years. They have not solved 
the problem, and, as I pointed out in the prologue to the report and 
in my letter to Chairman Dymally, the most authoritative critics, 
the judges themselves, say that the problem remains and that the 
most effective and probably the only way of solving the problem is 
by creation of an intermediate court, and, again, regardless of how 
much the addition of additional judges to this court of appeals 
could accomplish in terms of backlog or delay reduction-and we 
submit that it would not be much-it does not begin to grapple 
with the problems-in fact, it exacerbates the problems-of deci
sional inconsistency on the same court between panels and the 
problem of getting these judges to sit en banc for important law
making cases. 

So beyond that, there is only one, as far as I know, historical 
precedent for a megacourt, a court of more than nine or so judges 
at the appellate level. That \Vas in Virginia many, many years ago, 
and it did not work. So we just don't think that solution which has 
been proposed again and again by, as I said, among many other dis
tinguished people, Mr. Horsky, that it no longer will withstand 
scrutiny or analysis, and Mr. Horsky himself has pointed out that 
it won't work. 

Mr. RHYNE. To take a focus simply on the idea of increasing the 
court from 9 to 11, when you do have an important case that de
serves en banc consideration, you then take 11 judges out of the 
stream of processing cases, and you have 11 judges giving consider
ation to that case. 

Under our proposal, you would have 7 judges, 7 as opposed to 11, 
giving consideration to that, and they would not be taken out of 
the mainstream, there would still be 9 judges sitting in panels at 
the same time they are working on that case turning out the cases 
and the opinions in the more routine types of matters. 

Mr. FAUNTROY. I thank you, gentlemen, and I do appreciate your 
indulgence of my questions, because we do want to zero in on some 
of the dissenting views that are being marketed on the Senate side 
and here in an effort to get views heard, and, for that reason, it 
has been pointed out that the District of Columbia judicial system 
is distind, that it does not spread out in several different districts, 
and thus some contend that the management system need not rest 
with the chief justice of the supreme court, as it does in most State 
courts around the country. What is your response to that? 
. Mr. SCHALLER. OUr response would be that the experience of 

these other jurisdictions is instructive. There are reasons for the 
highest judicial officer in a court system to have the ultimate au
thority. 

There is no doubt-and I think that the chief judge or justice of 
the supreme court, if something like this concept is put into place, 
would be the first person to recognize that we have a very large 
trial court and a very busy trial court in this jurisdiction, and that 
the chief judge of that court must have some preliminary responsi
bility for the administration of that court, that there are systemic 
problems having to do with the judicial system which involves both 
courts, and under this system it would be three courts-the su
preme court, superior court, the intermediate court of appeals, and 
the supreme court-and the administrative authority for that judi-
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cial system must be reposed in the chief justice of the supreme 
court. 

Mr. RHYNE, In my opinion, the concentrated population of the 
District of Columbia in a narrow geographic area i!3, if anything, an 
argument as to why an intermedi~te ~ppellate court would work 
better here and more easily than in other jurisdictions. Compare, 
for instance, California, which has geographical appellate courts. In 
the District of Columbia, the highest court could routinely keep ad
vised of the docket of the lower court and pluck out Cal)es that are 
important cases at an early stage. That may be IP.uch m!'lre difficult 
to do for a highest court in a State like California that must con
tend with a number of appellate courts at widely dispersed geo
graphic locations. 

Mr. FAUNTROY. Opponents also argue that, due to the court's 
recent efficiency in handling appeals, it can now keep current and 
actually reduce its backlog, so why bother? Is that true, in your 

. ? 
~ew. _ 

Mr. SCHALLER. I think that efficiency is illusory and such effi
ciency as has been attained has come . at a terrible cost. These 
judge.s-and I would emphasize to the committee that this jurisdic
tion is very lucky in its appellate court, which is a fine court; it is a 
very high caliber group of judges-these judges are working beyond 
their optimum capacity, it seems tome, and most of the increased 
efficiency which has come in the last 5 years, and the last couple of 
years particularly~ is because of an increase in the number of 
memorandum opinion and judgments and in the number of deci
sions that are made without any kind of written opinion at all. 

Now some people say that is great, these are unimportant cases, 
they don't deserve a full written opinion. We have taken the posi
tion, as the American Bar Association has, and has been the tradi
tion in this country, that people who have an appeal of right are 
entitled to serious consideration of the issues raised on that appeal, 
and they are entitled to a careful consideration of those issues and 
a written opinion. 

Where a discretionary appeal system has .beenput in place in 
other States, including Virginia, it has come to be looked upon 
with disfavor; the citizens, the people who come before the courts, 
have been unhappy with it; lawyers 8l1-d judges have seen it as not 
measuring up to the standards of justice to which. Americans are 
entitled. We don't think that is a good system, and when the judges 
themselves say, IIWe have cases that are coming before US which 
we think merit en bane consideration which we can't spare the 
time to go en bane to hear/' when the judges themselves say, "We 
havp. issues that we would like to write on which we can't write on 
because we simply don't have the time," theJl we think that we 
have to respond to that complaint on their behalf and seek some 
help for them. 

Mr. RHYNE. When we and the Bar Association first went on 
record 2 years ago, 1987, favoring an appellate court, we were told 
that if you just relax, that this problem is Igoing to clear up, and at 
that time the average delay between filing and disposition in the 
D.C. Court of Appeals was 18 months, which VIas, we thought, total
ly unacceptable, three times the ABA standard, three times what 
most appellate court cases take in-the State of Maryland, but we 
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looked at the last 10 years, and in only 2 of those 10 years were the 
number of filings exceeded by the number of dispositions, and then 
only by a bare margin. In every other year, the number of disposi~ 
tions was outnumbered by the number of filings. 

So we thought it would get worse instead of better, and, in fact, 
in the 2 years since the Bar Association went on record the time it 
takes to get a case decided in the D.C. Court of Appeals, on aver
age, has increased from 18 to 22 months. 

You can solve the problem, a court can solve the problem, by 
simply spending less time on cases, and there is a point of view out 
there that a lot of these cases just aren't worth a lot of time. To the 
individual litigant, the case he or she has is the most important 
thing in the world. It may not be Earth shaking in terms of the 
jurisprudential future of the District of Columbia, but it is very im
portant to them, and they want to hear how the court arrived at 
its decision. It is not enough to simply say you win or you lose. 
Th~y want the confidence that an explication of the reasons for the 
decision brings, and our CoUl ~( is no longer able to do that in many 
cases that deserve that sort of treatment. 

Our court, in reviewing the decisions, of an administrative 
agency of the District of Columbia, says that we can't review unless 
you tell us what the basic factual foundation of your decision was 
and how you got to the conclusions that you reached. Says our 
court in the case of Dietrich v. District of Columbia Board of 
Zoning Adjustment, "The agency must disclose the basis of its 
order by an articulation with reasonable clarity of its reasons for 
the decision. There must be a demonstration of a rational connec
tion between the facts found and the choice made," and I suggest 
that our court, because of its case overload, is unable to give pre
cisely that kind of consideration to cases that it has before it that 
need the sanIe kind of explanation. 

Mr. SCHALLER. Can I add a word to that, Mr. Fauntroy? 
Mr. FAUNTROY. Certainly. 
Mr. SCHALLER. Again, referring to Earl Dudley's separate state

ment, because he took the idea of why it is necessary to have a 
written opinion and expressed it as well as I have heard it ex
pressed. He points out that lawyers devote a lot of time to making 
arguments and preparing briefs for courts, and they really have a 
much easier task ·than the judges do, because they know where 
they want to come out at the end, and they feel that the court 
needs and the clients need to feel that the court has given due con
sideration to the arguments they have made. 

Yet in 1988, Mr. Dudley writes, only 15.3 percent of the court's 
dispositions on the merits resulted in published opinions, and more 
than 54 percent resulted in no opinion or written explanation of 
the court's reasoning whatever. 

Every lawyer knows that some positions which seem entirely rea
sonable in the context of a discussion simply won't write. The proc
ess of writing is an indispensable discipline in the kind of decision
making that appellate courts engage in, and .that is part of the 
reason why we think that when this increase in efficiency comes at 
the cost of MOJ's or decisions without any written opinion, it 
means a decline in the quality of justice that this court is render-
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ing, and the judges themselves see it that way, and we think right
ly so. 

Mr. F AUNTROY. I certainly want to thank you for that added bit 
of wisdom you have prepared me by saying it was probably said 
better than you had ever seen the point made, and I must concur. 
Would you care to read for me' again the phrase about, it just 
doesn't write? 

Mr. SCHALLER. Yes. "Every lawyer knows that some positions 
which seem entirely reasonable in the context of a discussion 
simply won't write." 

Mr. FAUNTROY. Thank you. That is a great statement. 
Now, Mr. Chairman, if I might just ask one more question. 
Mr. DYMALLY [presiding]. I am prepared to let you have the other 

witnesses, but not the Chair. 
Mr. FAUNTROY. I wonder, Mr. Schaller, if you would elaborate on 

the stare decisis implications of the new supreme court in view of 
the MAP v. Ryan case which opponents of the bill argue will influ
ence the court's ability to deviate from precedent. They say-and I 
quote them-"Our carefully developed body of law would be at 
risk." Any of you, is that true? 

Mr. SCHALLER. I don't think so. That is the view of those people 
who think that consideration, indepth, careful consideration of 
cases, doesn't make sense because you might find something wrong 
or you might go out of your way to find something wrong, with the 
precedential cases and then create a system where your stare deci
sis is really not of any effect. 

I don't think that is the case, and I think that the judges of our 
current court of appeals have shown themselves careful, thoughtful 
judges who aren't in there to tinker around with legal precedent 
that makes sense. . 

Where changes need to be made after thoughtful and careful 
consideration, they ought to be made, and of course the authority 
of the intermediate court of appeals plus the supreme court would 
be nothing more than currently exists and resides in the current 
court of appeals. It would just be split out so that error correction 
would be in the lower court and the real lawmaking power would 
be in the supreme court. There would be no increase in authority, 
and the danger to the carefully worked out body of case law, I 
don't think there is any such danger. As a matter of fact, I think 
that protecting and refming in a thoughtful and intelligent manner 
that worked out body of case law would .be advanced by the propo
sition that this bill embodies to create an intermediate court of ap
peals and a supreme court in the District of Columbia. 

Mr. F AUNTROY. Thank you. 
Thank you, Mr. Chairman. 
Mr. DYMALLY. We want to thank the witnesses for their lengthy 

and helpful testimony, and we look forward to forwarding you 
some questions for your responses. 

Mr. SCHALLER. Thank you very much. 
Mr. RHYNE. We would be happy to respond. Thank you. 
Mr. DYMALLY. Our next witness is Mr. Horsky. 
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STATEMENTS OF CHARLES A. BORSKY, COUNCIL FOR COURT EX
CELLENCE, AND HON. CHARLES McC. MATHIAS, JR., PRESI
DENT, COUNCIL FOR COURT EXCELLENCE 
Mr. HORSKY. Mr. Chairman, I have filed a statement with Sena

tor Mathias, who expected to be here. He is here on the Hill some
where, and I will go ahead in his absence and make the statement 
on behalf of both of us in any event. 

I am speaking for the Council for Court Excellence, of which I 
am a former chairman. 

The Council for Court Excellence is an organization dedicated to 
improving the administration of justice in the District· of Columbia 
and to improving the public understanding of the judicial system. 
ltd is composed of representatives of the bar, the business commu
nity, the local courts, District and Federal, and the public at large. 

The executive committee of the council has reviewed H.R. 3470, 
and we have several comments. Title I of the bill, section 101 of the 
bill, establishes the Supreme Court of the District of Columbia, 
leaving the District of Columbia Court of Appeals as an intermedi
ate appellate court. Whether this should be done has been 8, 

mooted question for more than a decade. In recent days, however, 
given the inordinate delays which litigants now experience in the 
present court of appeals, support for an intermediate court of ap
peals and the creation of a supreme court has been widespread. 
The council joins in that support. 

Section 101 also appears to us as quite adequately creating the 
supreme court, defining its membership, its jurisdiction, and its 
procedures. 

Having said that, we recognize that it necessarily involves a new 
allocation of administrative responsibility. The bill, properly, we 
believe, puts that responsibility on the chief judicial officer of the 
District court system, the chief justice of the supl'eme court. Sec
tion 103(g) of the bill, pages 21 to 24, does just that. This is consist
ent with the practice in the State courts throughout the United 
State.s. The joint committee is likewise reconstituted to reflect the 
new allocation of administrative responsibility in section 
103(g)(1)(c). 

Of course, as is made explicit in section 103(g)(1), pages 21 to 22 
of the bill, the chief justice exercises administrative responsibilities 
in consultation with the chief judges of the other two courts, par
ticularly in respect to matters affecting those courts. That would be 
good administration in any event, but we are glad to see it made 
explicit in the bill. 

May I now introduce Senator Mathias, for whom I am also 
speaking at the moment. 

Do you want to read this instead of me? 
Mr. MATHIAS. Go right ahead. 
Mr. HORSKY. That would be good administration in any event, 

but we are glad to see it made explicit in the bill. Indeed, it might 
be appropriate to make explicit that the chief judge of each court 
would have the primary responsibility for the day-to-day operations 
of his or her court. 

The next paragraph, Mr. Chairman, I think is confusing. I 
checked the D.C. Code, and I found in the D.C. Code that judges in 
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the District of Columbia courts do not have to be residents of the 
District of Columbia. The hom.e rule bill makes it clear that they 
do have to be. I am, at the present tim.e, advised that the home 
rule bill language which is repeated in the bill is correct and that 
what I have said in here is in error. On the other hand, I still be
lie.ve, and the council still believes, that it is a mistake to limit the 
availability of judges to residents of thf'. District. As I say in the 
statement, a great many lawyers who coniine their practice to the 
District live outside it. 

The happenstance that he lives on the other side of the District 
line is no reason to elim.inate one who may be eminently qualified 
to serve on the D.C. court. The District needs the best that is avail
able, and reducing the available pool is not the way to achieve that 
goal. 

Title II gives us only one problem. Section 201 reduces the terms 
of appointment of all judges in the District to 10 years from the 
present 15. We see no reason to make that change. Judicial ability 
grows with judicial experience. Moreover, an assured term of 15 
years has helped to attract qualified lawyers to the District courts. 
We would urge that this provision of title II be elim.inated. 

We support, on the other hand, the provision in section 203 
adding eight judges to the superior court. Judge Ugast does make a 
convincing case for the additional judges, particUlarly in the light 
of the huge increases in criminal cases which has resulted from the 
drug crisis. His court is forced to assign so many of the preslmt 
judges to criminal trials that civil matters are subjected to quite 
unacceptable delays. 

Title lIT creates judicial magistrates in place of hearing commis
sioners. Hearing commissioners, except in child support cases, do 
not enter final judgments which stand as an order of the superior 
court. Judicial magistrates, on the other hand, will do so in all 
matters committed to their jurisdiction. Their decisions are, of 
course, reviewable on appeal. 

We believe judicial magistrates, like the eight additional judges, 
will be of great value in reducing the delays in the superior court. 
While the bill is not entirely unambiguous, we construe section 11-
1732(f) on page 35 as vesting in the chief judge of the superior court 
the power and responsibility to determine just what types of cases 
shall be assigned to the magistrates within the jurisdictionallim.its 
specified in that section as set forth throu.gh court rules. This prob
ably should be made clearer. The chief judge of the superior court 
can then utilize magistrates as the needs of the court demand. 
Given the expansive jurisdiction permitted to magistrates under 
section 11-1732, this authority in the chief judge should be of sub
stantial assistance to the chief judge in eliminating the delays 
which now plague the superior court and making it unnecessary to 
add seven judges in addition to the eight already added by the bill 
which Judge Ugast thinks are also required. 

Chief Judge Ugast expressed his concern that allowing anyone 
but a judge of his court to enter a fmal order would violate the 
policy established in 1970 of a single, unified trial court. We do not 
view it that way. Just as with the hearing commissioners who can 
enter a fmal order in a child su.pport case, the magistrates will be a 
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part of the superior court, exercising such jurisdiction as the needs 
and the rules of that court provide. 

On title IV, enlarging the membership of the Commission on Ju
dicial Disability and Tenure and the Judicial Nomination Commis
sion, we have no comment, except to say, as Chief Judge Rogers 
did, that the present 'arrangement has been working satisfactorily. 

On title V, we have no comment, except to say that several bar 
associations and several civic organizations, such as the Council for 
Court Excellence, already monitor and vigorously comment on the 
performance of the courts. However, if title V is to be retained, 
some p:rovision of funds for its operation should be added. 

That completes my statement, Mr. Chairman. 
[The prepared statement of Messrs. Mathias and Horsky follows:] 
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Statement of Bon. Charles MacC. Mathias and 
Charles A. Barsky, representing the Council for 

Court Excellence on B.R. 3470, District of Columbia 
Judicial Reorganization Act of 1989 

before the 
Subcommittee on Judiciary and Education 

of the Committee on the District of Columbia 
enited States Bouse of Representatives 

November 2, 1989 

The Council for Court Excellence is an organization 

dedicated to improving the administration of justice in the 

District of Columbia, and to improving the public understanding 

of the judicial system. It is composed of representatives of 

the bar, the business community, the local courts, District and 

Federal, and the public at large. 

The Executive Committee of the Council has reviewed 

H.R. 3470. We have several comments. 

Title I of this bill, Section 101 of the bill, 

establishes a Supreme Court of the District of Columbia, 

leaving the District of Columbia Court of Appeals as an inter

mediate appellate court. Whether this should be done has been 

a mooted question for more than a decade. In recent days, 

however, given the inordinate delays which litigants now ex

perience in the present Court of Appeals, support for an 

intermediate court of appeals -- and the creation of a Supreme 

Court -- has been widespread. The council joins in that 

support. Section 101 also appears to us as qui te adequately 

creating the Supreme Court aqd defining its membership, its 

jurisdiction and its procedures. 
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Having said that, we recognize that it necessarily 

involves a new allocation of administrative responsibility. 

~he bill, properly, we believe puts that responsibility on the 

chief judicial officer of the District court system the 

Chief Justice of the Supreme Court. Section 103(9) of the 

bill, pages 21-24, does just that. This is consistent with the 

practice in the state courts throughout the United States. The 

Joint Coromi ttee is likewise reconstituted to reflect the new 

allocation of administrative responsibility, Section 103(g)(1) 

(c), p. 23. 

Of course, as is made explicit in Section 103(9)(1), 

pages 21-22 of the bill, the Chief Justice exercises admin

istrative responsibilities in consultation with the chief 

judges of the other two courts, particularly in respect of 

matters affecting those courts. That would be good adminis

tration in any event, but we are glad to see it made explicit 

in the bill. Indeed, it might be appropriate to make explicit 

that the chief judge of each court would have the primary 

responsibility for the day-to-day operation of his or her 

court. 

One other matter in Title I ... Section ll-lSOl(b) (3) 

limits the availability of judicial candidates to residents of 

the District of Columbia -- a change from the present law which 

extends availability to lawyers in the surrounding areas of 

Maryland and Virginia who practice, nonetheless, in the 
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District. While we appreciate the desire to have District of 

Columbia positions filled by District residents, we favor the 

manner by which Congress has dealt with this matter in present 

Sections 11-1501. A great many lawyers who confine their prac

tice to the District live in the suburbs. The happenstance 

that a lawyer lives on the other side of the District line is 

no reason to eliminate one who may be eminently qualified to 

serve on a District of Columbia court. The District needs the 

best that is available, and reducing the available pool is not 

the way to achieving that goal. 

Title II gives us only one problem. Section 201 

reduces th~ term of appointment of all judges in the District 

to 10 years, from the present 15. We see no reason to make 

that change. Judicial ability grows with judicial experience. 

Moreover, an assured term of 15 years has helped to attract 

qualified lawyers to the District courts. We urge that this 

provision of Title II be eliminated. 

We support, on the other hand, the provision in 

Section 203 adding eight judges to the Superior Court. Judge 

Ugast does make a convincing case for the additional judges, 

particularly in light of the huge increases in criminal cases 

which has resulted from the drug crisis. His court is forced 

to assign so many of the present judges to criminal trials that 

civil matters are subject to quite unacceptable delays. 

Title III created judicial magistrates in place of 

hearing commissioners. Hearing commissioners, except in child 
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support cases, do not enter final judgments which stand as an 

order of the Superior Court:. Judicial magistrates, on the 

contrary, will do so in all matters committed to their juris

diction. Their decisions are, of course, reviewable on appeal. 

We believe judicial magistrates, like the eight 

additional judges, will be of great value in reducing delays in 

the Superior Court. While the bill is not entirely unam

biguous, we construe Section 11-1732(f), on page 35 as vesting 

in the chief judge of the Superior Court the power and respon

sibility to determine just what cases or types of cases shall 

be assigned to the magistrates, within the jurisdictional 

limits sp>;oified in that section) as set forth through court 

rules. That probably should be made clearer. The chief judge 

of the Superior Court can then utilize magistrates as the needs 

of the court demand. Given the expansive jurisdiction per

mitted to magistrates under Section 11-1732, this authority in 

the chief judge should be of substantial assistance to the 

chief judge in eliminating the delays which now plague the 

Superior Court, and making it unnecessary to add seven judges -

in addi tion to the eight added by this bill -- which Judge 

Ugast thinks are required. 

Chief Judge Ugast expressed his concern that allowing 

anyone but a judge of his court to enter a final order I.,ould 

violate the policy established in 1970 of a single, unified 

trial court. We do not view it that way. Just as with the 
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hearing commissioners who can enter a final order in a child 

support case, the magistrates will be a part of the Superior 

Court, exercising such jurisdiction as the needs and the rulos 

of that court provide. 

On Title IV, enlarging the membership of the Com

mission on Judicial Disabili ty and Tenure and the Judicial 

Nomination Commission, we have no comment except to say, as 

Chief Judge Rogers did, that the present arrangement has been 

working satisfactorily. On Title V, we have no comment, except 

to say that the several bar associations and several civic 

organizations, such as the Council for Court Excellence, 

already monitor and vigorously comment on the performance of 

the courts. However, if Title V is to be retained, some 

provision of funds for its operations should be added. 
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Mr. DYMALLY. Thank you very much. 
Senator, welcome back. This is not an unfamiliar committee to 

you, and I want to ask a question which is not unfamiliar either, 
and it is the whole question of residence. What is the most equita
ble way to handle this continuing controversy in the District? 

Mr. MATHIAS. I think the council view is, as expressed by Mr. 
Horsky, that the needs of the District in terms of judicial talent, 
judicial competence, transcend the consideration of restricting 
membership on the courts to people who physically sleep inside the 
District, and therefore the council has concluded, as Mr. Horsky 
has said, that we should be able to draw on that larger talent, just 
as in the case of the Federal courts, there is a wider pool from 
which to draw. 

Mr. DyMALLy. In the case of the Federal court, one does not have 
to be a member of the District Bar. 

Mr. MATHIAS. That is true. They are drawn from allover the 
country on some occasions. 

Mr. DYMALLY. Presently, there is no residential requirement for 
the Federal court. 

Mr. MATHIAS. That is right. 
Mr. DYMALLY. So you would apply that same rule to the court of 

appeals and the supreme court as proposed? 
Mr. HORSKY. Yes, yes. 
Mr. MATHIAS. I think that is right. I think that has traditionally 

been the council's position. 
Charlie preceded me as the president and has a longer institu

tional knowledge of the council's position. 
Mr. HORSKY. That has been the position of the council from the 

beginning. 
Mr. DYMALLY. On page 3, you recommend the elimination of the 

provision in title II which reduces the term of appointment for 
judges in the District of Columbia from 15 to 10 years, and I be
lieve a witness last week suggested we ought to stay with the 15. 

Mr. HORSKY. Well, 15 years seems to us to be a perfectly appro
priate term. It has worked well, and, as I say in the statement, the 
assurance of a 15-year term is attractive to lawyers who are asked 
to be judges, and I think we get a better quality of judges by 
lengthening the term. Moreover, as I said, they gain abilities as 
they gain experience. They are better judges at the end of the 15 
years than they were before, and I don't see any reason to change 
it. 

Mr. DYMALLY. On page 4, you make a point of disagreeing with 
Judge Ugast on whether or not anyone but a judge is "entering 
into a final order" would violate a 1970 policy. You disagree. Would 
you mind expanding on that and give your reasons for disagree
ment? 

Mr. MATHIAS. I think, as Mr. Horsky indicated in his statement, 
we would view the magistrates as a part of the court, not as an in
dependent or competitive institution. They would be a part of the 
whole judicial process and therefore would not in any way diminish 
the jurisdiction of the court. They would supplement it and 
strengthen it but not in any way compete with it. 

Mr. HORSKY. At the present time, Mr. Chairman, one of the func
tions of the hearing commissioners is to enter final orders in child 
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support cases, and I have not heard anybody suggest that is con
trary to the system that we have of a single unitary superior court. 

Mr. DYMALLY. It is argued that this court system is distinct from 
most other court systems in that it is limited to the single territory 
of the District, hence centralized management in a single chief jus
tice is not justified, and there are different views, of course, from 
other people. What are your views about this whole question of 
centralization? 

Mr. HORSKY. Of administrative authority? 
Mr. DYMALLY. Yes. 
Mr. HORSKY. It doesn't seem to me to be relevant to the question 

as to how the administrative authority should be allocated, as to 
whether you are in the District of Columbia or whether you are in 
California. Someone has to be in charge of the administration of 
the courts, and the normal person in all parts of the United States 
to have that responsibility is the chiE,f justice of the supreme court. 

Now, having said that, I also point out, and I ttJnk it might be 
made more explicit in the bill, that the day-to-day administrative 
responsibility of, say, the superior C:OUrt should be lodged in the 
chief judge of the superior court, and the day-to-day responsibility 
of the intermediate appellate court should be lodged in the chief 
judge of that court. 

Mr. DYMALLY. What about the overall management of the entire 
court system? 

Mr. HORSKY. But the overall ough1G to be in the high court, as it 
is in the bill. We agree with the way the bill is structured. 

Mr. DYMALLY. What are your views on the three-member joint 
committee represented by the superior court, the appellate court, 
a.ll.d the chief justice? 

Mr. HORSKY.The joint committeE!, as restructured by the bill, 
would leave the administrative responsibility in the supreme court. 
It would have a majority of the members, and that is the way it 
should be. 

Mr. IvIATHIAS. But it would provide for some representation of 
the other benches. 

Mr. HORSKY. Sure. It would be a collegial body. They would obvi
ously cooperate, but the ultimate responsibility would lie, as it 
should, with the supreme court. 

Mr. DYMALLY. In your statement, you indicated that the issue of 
an appellate court is moot. If this is the case, do you agree that the 
approach taken in H.R. 3470 which addresses trial and appellate 
court backlogs is an appropriate applroach? 

Mr. HORSKY. Yes, I do, completely. 
Mr. DYMALLY. Now let's get back to the question of the joint com

mittee. You will have equal represelltation on each one of the sys
tems. 

Mr. HORSKY. At the moment, the joint committee is dominated 
by the supreme court. It has a majority of the members of the joint 
committee, so that the ultimate rE~sponsibility for administering 
the District of Columbia courts lie::; with the lower court rather 
than the top court; We think that is: wrong, and the bill changes it 
and puts the majority on the joint committee in the hands of the 
supreme court, so that the ultimate responsibility will be where it 
should be, at the top of the system. 
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Mr. DYMALLY. The bill proposes three in the supreme court, one 
in the appellate, and one in the superior. 

Mr. HORSKY. Yes. 
Mr. DYMALLY. You prefer that system to 1-1-1? ' 
Mr. HORSKY. Well, 1-1-1 would leave the majority with the lower 

court. 
Mr. DYMALLY. I see. 
Well, we want to have the opportunity, Senator and Mr. Horsky, 

to forward some questions. 
Mr. HORSKY. Certainly. 
Mr. DYMALLY. We thank you for your appearance here. 
I indicated before the Senator came in that it was our hope to 

mark up the bill this month, and it was our hope to have the full 
committee do so next month, but I understand we may eat turkey 
at home instead of Christmas ham. So we may not see any work 
from the full committee until probably January or February of 
next year. But we may be able to get it; I don't know; we will try. 

Mr. HORSKY. We hope you can. 
Mr.IVuTHIAS. Yes. We are going to talk with the chairman about 

this new schedule. Our original plan was early December, but we 
are going to hold a hearing on the 15th; we will mark up on the 
15th. 

Mr. MATHIAS. The council is very grateful to the committee for 
the attention it is giving to this matter. 

Mr. DYMALLY. Thank you very much. A call from you to the 
chairman of the full committee might result in a markUp just 
before we go home. 

Mr. MATHIAS. Good. 
Mr. DYMALLY. Thank you very much. 
Mr. MATHIAS. Thank you, Mr. Chairman. 
[Whereupon, at 10:47 a.m., the subcommittee was adjourned.] 



H.R. 3470-DISTRICT OF COLUMBIA JUDICIAL 
REORGANIZATION ACT OF 1989 

WEDNESDAY, NOVEMBER 15,1989 

HOUSE OF REPRESENTATIVES, 
SUBCOMMIT'l'EE ON JUDICIARY AND EDUCATION, 

CoMMITTEE ON THE DISTRICT OF COLUMBIA, 
Washington, DC. 

The subcommittee met, pursuant to call, at 10 a.m., in room 
1310A, Longworth House Office Building, Hon. Mervyn M. Dymally 
(chairman of the subcommittee) presiding. 

Members present: Representatives Dymally, Fauntroy, Parris, 
and Rohrabacher. 

Also present: Edward C. Sylvester, Jr., staff director; Donald M. 
Temple and Johnny Barnes, senior staff counsels; Ronald C. Willis1 

senior staff associate; Victor Frazer, staff counsel; Mark J. Robert
son, minority staff director; Howard Lee, minority assistant staff 
director; Rick Dykema, minority staff assistant. 

Mr. DYMALLY. The hearing of the Subcommittee on Judiciary 
and Education will come to order. 

Because of the fact that we have a joint session today to hear Mr. 
Lech Walesa of Poland, therefore we want to expedite this hearing 
as much as is practicable. 

Today marks our third day of hearings on H.R. 3470, the bill to 
reorganize the District of Columbia cour~ system. It is approximate
ly 20 years since Congress established the local court system in 
1970. This legislation and these hearings seek to revisit the prem
ises upon which these local courts were created and, where appro
priate, develop more efficient and responsible systems in the areas 
of case management, judicial delay and law development. 

The cvurt system of the District of Columbia in 1989 is signifi
cantly different than the court system of 1969 and 1979. The D.C. 
court system is no longer a new baby as it was in 1970. It is a 
proven and developed judicial institution with its own models and 
system and its own peculiar problems. Thus, our approach in 1989 
must be consistent with such development and not necessarily con
sistent with the same factors which influence the court's creation 
in 1970. 

In our previous hearings, we heard tE~stimony from proponents of 
H.R. 3470. Today, we'll hear from those who oppose the legislation. 
We have received and will enter into the record testimony from the 
Department of Justice, the Office of Legislative Affairs, which ex
presses its opposition to this bill. Apparently, there's a consistent 
theme amongst opponents of H.R. 3470. They suggest that the bill 
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is inconsistent with the 1970 Court Reform Act and will result in 
inefficiency and judicial delay. 

The subcommittee is interested in learning more about these 
views and, in particular, responses to the several studies which doc
ument a need for a supreme court in the District of Columbia. 

At the end of the hearing'" I intend to move some version of H.R. 
3470 to the full committee. Further, I intend to take all proposed 
recommendations into consideration. 

I thank our witnesses for taking time out of their schedules to be 
here today and look forward to their testimony. But before we call 
upon our witnesses, I'm pleased to call upon the author of the. bill, 
Mr. Fauntroy, and then we'll go to Mr. Parris for opening remarks. 

Mr. Fauntroy? 
[The prepared opening statement of Mr. Dymally follows:] 



339 

OPENING STATEMENT 

OF 

THE HONORABLE MERVYN M. DYMALL Y 

CHAIRMAN. SUBCOMMITTEE~ JUDICIARY AND EDUCATION 

COMMITTEE ON THE DISTRICT OF COLUMBIA 

HEARING ON H.R. 3470 

WEDNESDAY. NOVEMBER 15. 1989 

GOOD MORNING. 

THE SUBCOMMITTEE ON JUDICIARY AND EDUCATION IS CALLED TO ORDER., 

TODA Y MARKS OUR THIRD DAY OF HEARINGS ON H.R. 3470, A BILL TO' REORGANIZE 

THE DISTRICT OF COLUMBIA COURT SYSTEM. 

IT IS APPROXIMATELY 20 YEARS SINCE CONGRESS ESTABLISHED THE LOCAL COURT 

SYSTEM IN 1970. THIS LEGISLATION AND THESE HEARINGS SEEK TO REVISIT THE 

PREMISES UPON WHICH THESE LOCAL COURTS WERE CREATED, AND WHERE 

APPROPRIATE, DEVELOP MORE EFFICIENT AND RESPONSIBLE SYSTEMS IN THE 

AREAS OF CASE MANAGEMENT, JUDICIAL DELA Y AND LAW DEVELOPMENT. 

THE COURT SYSTEM OF THE DISTRICT OF COLUMBIA IN 1989 IS SIGNIFICANTLY 

DIFFERENT THAN THE COURT SYSTEM OF 1969 AND 1979. 

THE D.C. COURT SYSTEM IS NO LONGER A NEW BABY AS IT WAS IN 1970. IT IS A 

PROVEN AND DEVELOPED JUDICIAL INSTITUTION WITH ITS OWN MODELS AND 

SYSTEMS - AND ITS OWN PECULIAR PROBLEMS. THUS, OUR APPROACH IN 1989 
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MUST BE CONSISTENT WITH SUCH DEVELOPMENT AND NOT NECESSARILY 

CONSISTENT WITH THE SAME FACTORS WHICH INFLUENCED THE COURTS' CREATION 

IN 1970. 

IN OUR PREVIOUS HEARINGS, WE HEARD TESTIMONY FROM PROPONENTS OF H.R. 

_ 3470. ON TODA Y. WE WILL HEAR FROM THOSE WHO OPPOSE THE BILL. 

WE HAVE RECEIVED AND WILL ENTER INTO THE RECORD TESTIMONY FROM THE 

UNITED STATES DEPARTMENT OF JUSTICE, OFFICE OF LEGISLATIVE AFFAIRS, WHICH 

EXPRESSES ITS OPPOSITION TO THIS BILL. 

APPARENTL Y, THERE IS A CONSISTENT THEME AMONGST OPPONENTS OF H.R. 

3470. THEY SUGGEST THAT THE BILL IS INCONSISTENT WITH THE 1970 COURT 

REFORM ACT AND WILL RESULT IN GREATER INEFFICIENCY AND JUDICIAL DELAY. 

I AM INTERESTED IN LEARNING MORE ABOUT THESE VIEWS, AND IN PARTICULAR, 

RESPONSES TO THE SEVERAL STUDIES WHICH DOCUMENT A NEED FOR A SUPREME 

COURT IN THE DISTRICT OF COLUMBIA. 

AT THIS POINT, I INTEND TO MOVE SOME VERSION OF H.R. 3470 FORWARD TO THE 

FULL COMMITTEE. FURTHER, INTEND TO TAKE ALL PROPOSED 

RECOMMENDATIONS INTO CONSIDERATION. 

I THANK OUR WITNESSES FOR TAKING TIME OUT OF THEIR SCHEDULES TO BE HERE 

TODA Y AND LOOK FORWARD TO THEIR TESTIMONY. 



341 

Mr. FAUNTROY. Thank you, Mr. Chairman. With this hearing, 
you have again demonstrated that you are serious in your determi
nation to provide some immediate solutions to the problem of drugs 
and to violence that has engulfed the Nation's Capital. Over sever
al weeks under your stewardship, we have received valuable testi
mony from our witnesses as we have moved toward markup of this 
legislation and I look forward to listening to the statements we will 
hear today and to engaging in a dialogue with the witnesses ap
pearing before us. 

At the outset, however, Mr. Chairman, I must indicate my pro
found disappointment with the U.S. Department of Justice. First, 
I'm deeply disappointed that the Department is not appearing 
before us, choosing instead to submit a statement in writing. My 
deep disappointment is further aggravated by the substance and 
quality of the Department's statement which, in my estimation, 
raises more questions than it answers, yet they do not appear to 
answer those questions. 

For example, the Department's statement concedes that the Dis
trict of Columbia's U.S. attorneys office is, in part, responsible for 
the intolerable appellate delay in our judicial system because that 
office sometimes requests as many as three extensions of time for 
filing briefs in appeals. The answer to this problem, the Depart
ment argues, is to add additional assistant U.S. attorneys. That 
would seem to be inconsistent with the view then espoused by the 
Department that there is no need to add the resources to the court 
as proposed by this bill. Forty-eight States in the Union have done 
that, why not the District of Columbia? 

Instead, the Department goes against a giant wave of opinion 
based upon more than a decade of careful study by independent, 
disinterested and, I believe, objective local bar organizations in sug
gesting that two judges be added temporarily to the D.C. Court of 
Appeals and that senior judges be used. Every witness to date has 
rejected this feeble suggestion. 

The Department is right in one regard and one regard only. It 
refers to this proposal as a tlstop gap." 

Moreover, the Department does not deal with the massive prob
lem of oppressive delays in civil litigation and e:1tirely fails to ad
dress what will happen to the court system when the 1,000 addi
tional police officers are added. 

. The Department should be here, Mr. Chairman. Perhaps the De
partment has decided not to be here because it would appear that 
the President has, in fact, declared a cease fIre in our war on drugs 
in the Nation's Capital. I am, of course, referring to the recent veto 
by President Bush of H.R. 3026, the D.C. appropriation's bill for 
fIscal year 1990. The President's veto effectively eliminates the 
funds for the eight additional superior court judges authorized by 
H.R. 3470, the very judges which the Department contends would 
resolve the delay problems in our courts. 

But that's not all, Mr. Chairman. The President, by his veto, also 
eliminated the remainder of the $31.8 million in drug emergency 
funds, money that would have gone to hire additional police offi
cers, several hundred as provided by H.R. 1502 and 300 as provided 
by the D.C. government as its commitment to fighting the war 
against drugs. 
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Moreover, the President's veto eliminates money that would 
have gone for drug education in our schools and drug treatment for 
addicted pregnant women as well as funds for the construction of a 
new 800-bed correctional facility and the funds for additional attor
neys and staff for the office of corporation counsel, which the De
partment states it supports. 

There just seems to be many contradictions, Mr. Chairman, and 
the Department is not here to clarify these matters. It is disap
pointing and one can reasonably question whether some are as se
rious as we are and you are, certainly, in your resolve to do some
thing about drugs and violence in the Nation's Capital. 

I look forward to the testimony we will receive this morning, Mr. 
Chairman, and I have some questions that I would like to ask our 
witnesses who are appearing here this morning. It has been two 
decades since we last took a close look at major reform of our judi
cial system. Much has changed over those 20 years and we have 
never, during that time or before, experienced the demand on our 
court system that we are now experiencing and can expect to expe
rience as we tUrn up the heat against those who would perpetrate 
violence and attempt to reduce many of our neighborhoods to drug 
havens. 

As I have stated consistently, Mr. Chairman, the ultimate 
answer lies in education, treatment and prevention. But we must 
first contain the problem. This bill seeks to help do that while 
bringing our court system into the modern age. I am as serious and 
determined as you are to accomplish that task. 

Thank you for allowing me to make these opening remarks. 
[The prepared statement of Mr. Fauntroy follows:) 
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STATEMENT OF CONGRESSMAN WALTER E. FAUNTROY 

BEFORE THE SUBCOMMITTEE ON JUDICIARY AND EDUCATION 

COMMITTEE ON THE DISTRICT OF COLUMBIA 

HEARING ON H.R. 3470 

THE DISTRICT OF COLUMBIA JUDICIAL REORGANIZATION ACT OF 1989 

1310 LONGWORTH HOUSE OFFICE BUILDING 

WASHINGTON, D.C. 

NOVEMBER 15, 1989 

MR. CHAIRl'lAN, WITH THIS HEARING, YOU HAVE ."-GAIN DEtlONSTRATED THA'r YOU 

ARE SERIOUS IN YOUR DETEru-lINATION TO PROVIDE SOME INMEDIATE SOLUTIONS TO 

THE PROBLEH OF DRUGS AND VIOLENCE THAT HAS ENGULFED THE NATION'S 

CAPITAL. aJER SEVERAL WEEKS, UNDER YOUR ST~~ARDSHIP, WE HAVE RECEIVED 

VALUABLE TESTHIONY FROM OUR ~IITNESSES AS WE HAVE MOVED T0I1ARDS MARK-UP 

OF TH:::S LEGISLATION, AND I LOOK FORl'IARD TO ItISTENING TO THE STATEMENTS 

NE WILL HEAR TODAY AND TO ENGAGING IN A DIALOGUE WITH THE IHTNESSES 

APPEARUlG BEFORE US. 

AT THE OUTSET, HOI'lEVER, HR. CHAI.lMMI, I ~1UST INDICATE 11Y PROFOUND 

DISAPPOUITHENT I'lITH THE UNITED STATES DEPARTME1~T OF JUSTICE. FIRST, I 

AM DEEPLY DISAPPOINTED THAT THE DEPARTHENT IS NOT APPEARING BEFORE US, 

CHOOSING INSTEAD TO SUBMIT A STATEHENT IN WRITING. HY DEEP 

DISAPPOINTHENT IS FURTHER AGGRAVATED BY THE SUBSTANCE AND QUALITY OF THE 

DEPARTHENT'S STATEHENT WHICH, IN HY ESTIMATION RAISES HORE QUESTIONS 

THAN IT ANSWERS, YET, THEY DO NOT APPEAR TO ANffi1ER THOSE QUESTIONS. 

FOR EXAMPLE, THE DEPARTMENT'S STATEI1E~IT CONCEDES THAT THE DISTRICT OF 
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COLilllBIA'S UNITED STATES ATTORNEY'S OFFICE IS IN PART RESPONSIBLE FOR 

THE INTOLERABLE APPELLATE DELAY IN OUR JUDICIAL SYSTEM BECAUSE THA'r 

OFFICE SOMETIMES REQUESTS AS HANY AS THREE EXTENSIONS OF TIME FOR FILING 

BRIEFS IN APPEALS. THE ANSWER TO THIS PROBLEM, THE DEPART~mNT ARGUES, 

IS TO ADD ADDITIONAL ASSISTANT UNITED STATES ATTORNEYS. THAT WOULD SEEM 

TO BE INCONSISTENT WITH THE VIEW THEN ESPOUSED BY THE DEPARTMENT THAT 

THERE IS NO NEED TO ADD THE RESOURCES TO THE COURT AS PROPOSED BY THIS 

BILL. FORTY-EIGHT STATES IN THE UNION HAVE DONE THAT. WHY NOT THE 

DISTRICT OF COLUMBIA? 

INSTEAD, THE DEPARTMENT GOES AGAINST A GIANT WAVE OF OPINION, BASED UPON 

HORE THAN A DECADE OF CAREFUL STUDY BY INDEPENDENT, DISINTERESTED, AND I 

BELIEVE, OBJECTIVE LOCAL BAR ORGANIZATIONS, IN SUGGESTING THAT TWO 

JUDGES BE ADDED TEMPORARILY TO THE D.C. COURT OF APPEALS AND THAT SENIOR 

JUDGES BE USED. EVERY 11ITNESS TO DATE HAS REJECTED THIS FEEBLE 

SUGGESTION. THE DEPARTMENT IS RIGHT IN ONE REGARD. IT REFERS TO THIS 

PROPOSAL AS "STOP-GAP." 

~IOll;EOVER, THE DEPARTMENT DOES NOT DEAL WITH THE f.!ASSIVE PROBLEM OF 

OPPRESSIVE DELAYS IN CIVIL LITIGl'BION P.ND ENTIRELY F1IILS TO ADDRESS NHAT 

11ILL HAPPEN TO THE COURT SYSTEM I'/HEN THE 1,000 ADDITIONAL POLICE 

OFFICERS ARE ADDED. THE DEPARTUENT SHOULD BE HERE, MR. CHAI~lAN. 

PERHAPS THE DEPARTMENT HAS UECIDED NOT TO BE HERE BECAUSE, IT WOULD 

APPEAR, THAT PRESIDENT BUSH HAS DECLARED A "CEASE FIRE" IN OUR WAR 

AGAINST DRUGS. 

I AM OF COURSE REFERRING TO THE RECENT VETO BY PRESIDENT BUSH OF H.R. 

3026, THE D.C. APPROPRIATIONS BILL FOR FISCAL YEAR 1990. THE 

PRESIDENT'S VETO EFFECTIVELY ELUlINATES THE FUNDS FOR THE EIGHT 

2 
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ADDITIONAL SUPERIOR COURT JUDGES AUTHORIZED BY H.R. 3470, THE VERY 

JUDGES NHICH, THE DEPARTHENT CONTEllDS, \~OULD RESOLVE THE DELAY PROBLEHS 

IN OUR COURTS. 

BUT THAT'S NOT ALL, MR. CHAI~UU~. THE PRESIDENT, BY HIS VETO, ALSO 

ELUJINATED THE REl-IAINDER OF THE $31.8 MILLION IN DRUG EMERGENCY FUNDS 

MONEY THAT WOULD HAVE GONE TO HIRE 1000 ADDITIONAL POLICE OFFICERS, 

700 AS PROVIDED BY H.R. 1502, A BILL I ItlTRODUCED, AND 300 AS PROVIDED 

BY THE D.C. GOVERlmENT AS ITS COMHITMENT TO FIGHTING THE WAR AGAINST 

DRUGS. HOREOVER, THE PRESIDENT I S VETO ELIMINATES MONEY THAT \~OULD HAVE 

GONE FOR DRUG EDUCATION IN OUR SCHOOLS AND DRUG TREATMENT OF ADDICTED, 

PREGNANT WOMEN AS WELL AS FUNDS FOR THE CONSTRUCTION OF A NEW 800··BED 

CORRECTIONAL FACILITY, AND THE FUNDS FOR ADDITIONAL ATTORNEYS AND STAFF 

FOR THE OFFICE OF CORPORATION COUNSEL, NHICH THE DEPARTHENT STJI.TES IT 

SUPPORTS. 

THERE JUST SEE~IS TO BE HANY CONTRADICTIONS MR. CHAIRMAN, AND THE 

DEPARTMEJ-n' IS NOT HERE TO CLARIFY THESE MATTERS. IT IS DISAPPOINTING, 

AND ONE CAN REASONABLY QUESTION ~ll'..ETHER SOllE ARE AS SERIOUS AS YOU ARE 

IN YOUR RESOLVE TO DO SO!1ETHHIC ABO:J'l' DRUGS .'\ND VIOLENCE H! THE NATION'S 

CAPITAL. 

:r DO LOOK FOR\'11\RD TO THE TESTUIONY \'IE ~::;:LL RECEIVE THIS HORNING, ::R. 

CHAIR."IAN, AND I HAVE SOME QUESTiONS THAT I \-lOULD LIKE TO JI.SK OF THE 

NITNESSES WE WILL HI::AR FROI>!. 

IT HAS BEEN TWO DECADES SINCE WE LAST TOOK A CLOSE LOOK AT MAJOR REFORM 

OF OUR JUDICIAL SYSTEM. MUCH HAS CHANGED OVER THOSE TWENTY YEARS, AND 

WE HAVE NEVER DURING THAT TIME OR BEFORE EXPERIENCED THE DEMAND ON OUR 

COURT SYSTEM THAT \-lE ARE NOW EXPERIENCING AND CAN EXPECT TO EXPERIENCE 
3 
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AS WE TURU UP THE HEAT AGAINS'l' THOSE WHO WOULD PERPETRATE VIOLENCE AND 

ATTEHPT TO REDUCE HANY OF OUR ~:EIGHBORHOODS TO DRUG HAVENS. AS I HAVE 

STATED CONSISTENTLY, HR. CHAIRl-lAN, THE ULTUIATE ANSI'IER LIES IN 

EDUCATION, TREATMENT AND PREVENTION, BUT I1E MUST FIRST CONTAIN 'l'HE 

PROBLE~l. THIS BILL SEEKS TO HELP DO THAT WHILE BRINGING OUR COURT 

SYSTEH INTO THE MODERN AGE. I AM AS SERIOUS AND DETERHINED AS YOU ARE 

TO ACCOMPLISH THAT TASK. 

#11##11##111 

4 
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Mr. DYMALLY. Thank you very much, Mr. Fauntroy. 
Mr. Rohrabacher? 
Mr. ROHRABACHER. Mr. Chairman, I appreciate your holding this 

in the third series of the hearings on this proposed creation of an 
additional level of appellatf'- court in the District of Columbia. 

I believe that the witnesses today will be at least as helpful as 
the witnesses in our other two hearings in the understanding of 
the ramifications of H.R. 3470. However, I must express my con
cern about the subcommittee markup schedule for 9 o'clock tomor
row morning. Given the substantial disagreement and concerns ex
pressed in the prepared testimony of today's witnesses, as well as 
by the Justice Department, and I have had. some meetings and dis
cussed this issue in private as well, that have given me rep..oon for 
concern. I believe that having a markup tomorrow morning repre
sents an unnecessary rush to judgment, especially considering the 
fact that we don't know exactly how long Congress is going to be in 
session next week and what our recess schedule is going to be 
about. 

So, I think this is an unnecessary rush to judgment and perhaps 
we shouldn't be speeding toward a markup. If the markup goes for
ward as scheduled with no time for reflection or negotiation in re
sponse to the objections and concerns raised by the administration 
and raised by today's witnesses, r believe that the process will 
become unnecessarily confrontational and will likely result in a 
sustained Presidential veto, leaving us no closer to solving the evi
dent pl"oblems in the District of Columbia court system, including 
the shortage of superior court judges. 

So, Mr. Chairman, I would hope that together we can prevent 
this course of events from taking place and that instead of rushing 
into this even before we know whether or not we're going to be in 
session 2 weeks from today, maybe we should take it easy and have 
a little bit more reflection on some of the concerns of these wit
nesses and the administration. 

Thank you very much. 
Mr. DYMALLY. Being as good a mindreader as I am, of course, 

and anticipating the objection of Mr. Rohrabacher to the early 
hearing, we have postponed the markup for tomorrow. The fact is 
that Mr. Foley consults with me every morning. I can assure him 
that we will not be here until Christmas, so we'd be able to get 
home. 

Mr. Fauntroy? 
Mr. FAUNTROY. Mr. Chairman, I'm very pleased to hear of your 

anticipation of Mr. Rohrabacher's statement. But I wonder if we 
could substitute in lieu thereof a meeting with the same Justice 
Department staff that had the good judgment to meet with Mr. 
Rohrabacher so that we might be-they might answer some of the 
questions that we had hoped to be able to ask here pursuant to 
their written mission of a statement to the subcommittee. 

Mr. DYMALLY. I'm very pleased that Mr. Fauntroy raised this 
issue and I'm glad to hear that the Department has consulted with 
Mr. Rohrabacher. I suspect my phone number is not listed and 
they have difficultly in reaching me as chairman of the committee. 
I trust Mr. Rohrabache!r will arrange a meeting with the Depart
ment of Justice, Mr. Fauntroy and me before we adjourn. 
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Mr. ROHRABACHER. Mr. Chairman, I migh.t note that it wasn't. a 
meeting with the Justice Department. I did meet with Justice 
Kern-Judge Kern. 

First of all, I would applaud your mind reading abilities. I think 
it's just-as well as your judgment. I appreciate the fact that-and 
I would agree that a meeting with the Justice Department would 
be a very positive step. 

Mr. DYMALLY. Thank you very much. 
Mr. Parris? 
Mr. PARRIS. Thank you, Mr. Chairman. 
First, let me take this opportunity to express my appreciation 

and thanks to those witnesses who have taken their time to come 
and testify on this bill. The gentlemen who are here and ladies rep
resent a vast wealth of experience which I hope can be brought to 
bear in a positive way on the needs, the legitimate needs of the ju
dicial system in the District of Columbia. 

There should be no doubt that we have many problems and con
cerns which need to be confronted. Just as there are many prob
lems, there are however many and various sincere alternative solu
tions. Our task is to fmd the best one for the current moment to 
accomplish in an effective way the improvement of the process. In 
fmding that solution, we must consider the time it will require to 
implement a decision, the relative costs of the several options and 
the relative effectiveness of one option over another. We must, too, 
consider the political efficacy of the various proposals, some things 
that some of my colleagues occasionally overlook. 

Finally, we must never fear to revisit that which has gone before 
us. It is not always necessary for us to recast that which others 
have built into our own image just because it is our image. In other 
words, we should probably leave some things alone. If it ain't 
broke, it's not absolutely necessary to fix it. That may go against 
the grain for some of us. 

When, however, we recognize the thought, effort and understand
ing that went into the Court Reorganization Act of 1970, we may 
very well conclude that while some adjustments ought to be made, 
the premise contained in that legislation is fundamentally sound. I 
hope that we will proceed from that perspective as we continue our 
deliberations to improve the delivery of justice for the citizens of 
our Nation's Capital. 

Let me just add one other thought, Mr. Chairman, if I might 
very quickly. I would like to register for the record a modest pro
testation to the previous comments made by my friend from the 
District of Columbia, Mr. Fauntroy, in engaging in what I consider 
to be a partisan attack on the Department of Justice. The political 
judgment that the President has declared a cease fire on the war 
against drugs-a blanket indictment against the efforts of the ad
ministration, in my opinion is not helpful. 

He suggests that the bill that we have before us brings the court 
into the modern age and that's a judgmental question. A wholesale 
restructuring is, in the opinion of the Justice Department, not jus
tified nor desirable. The chairman has entered the letter dated No
vember 14, 1989 into the record, if I understood his comments pre
viously. I would remind my colleagues-and if that is not so, then I 
would ask unanimous consent to do so-and remind my colleagues 
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that that letter states in part, uIt is our belief that it would not 
address," it meaning this legislation, "would not address the funda
mental challenges facing the courts of the District of Columbia and 
may even worsen rather than resolve existing backlogs and 
delays." 

It says in another part, "We," meaning the Justice Department, 
"and the administration will be happy to work with the Congress 
and the court of appeals to fashion more limited and appropriate 
means for dealing with the delays in the court of appeals docket 
and the superior court. But consideration of wholesale restructur
ing of the District's court system has simply not been justified." 

That statement, I think, categorically rejects the suggestion that 
any of us at any level are not sincerely interested in the most effec
tive criminal and civil justice system in this city. I submit to you 
that we are and to suggest otherwise if) not correct. 

I thank you, Mr. Chah .. man. 
Mr. DYMALLY. Thank you very much. 
We will have one panel today consisting of Hon. Judge Kern, 

Hon. Judge Nebeker, and Mr. Herm.an. Will the three witnesses 
take their seats, please? 

Judge NEBEKER. Good morning, Mr. Chairman. 
Mr. DYMALLY. Thank you. Will y.ou identify yourself for the 

record, please? 
Judge NEBEKER. I'm Judge Nebeker. 
Mr. DYMALLY. Before you begin, ·wi.thout objection, I will move to 

enter into the record the letter from the Department of Justice and 
any other testimonies that the members may wish to so enter. 

Mr. PARRIS. Excuse me, lVIr. Chairman. 
Mr. DYMALLY. Yes. 
Mr. PARRIS. If you'd indulge me just one moinent, I have three 

other subcommittees and a full committee hearing all in process as 
we speak, one of which I feel very much compelled to attend. I 
wonder if I could ask unanimous consent that within the appropri
ate bounds of our normal processes that counsel be permitted to ad
dress questions to the witnesses. 

Mr. DYMALLY. Indeed. We arrange for you to have those several 
meetings so you would not hear all the testimony from the opposi
tion. 

Mr. PARRIS. I appreciate your consideration, Mr. Chairman. 
Mr. DYMALLY. Thank you very much. 
Judge Kern, please? No, Judge Nebeker. Please identify yourself 

and proceed. 
Judge NEBEKER. Yes, Mr. Chairman. I agreed that I would go 

first. 
Mr. FAUNTROY. Mr. Chairman, if I may, may I make the same 

unanimous consent request with respect to conflicts which I have, 
some of which parallel those of Mr. Parris who is my colleague on 
Banking, Finance and Urban Affairs? 

Mr. DYM...o\LLY. We didn't want your feelings to be hurt and we 
didn't want you to hear the testimony either. 

Mr. FAUNTROY. Thank you. 
Mr. DYMALLY. So, you are excused. Yes,. indeed. 
Judge, proceed. 
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TESTIMONY OF HON. FRANK Q. NEBEKER, CHIEF JUDGE, U.S. 
COURT OF VETERANS APPEALS 

Judge NEBEKER. Thank you, Mr. Chairman. 
At the outset, I would like to introduce Ms. Constance Belfiore. 

She has submitted a statement and though she does not sit at the 
witness chair right now--

Mr. DYMALLY. She may join the table. 
Judge NEBEKER. If she could, that would be appropriate. 
Ms. BELFIORE. Thank you. 
Judge NEBEKER. She will submit her statement to you, which is a 

synopsis of the dissenting views which she and I and AI Stevis 
shared in the Schaller committee report. 

I've come here and asked to come here today because I feared 
that the issues have not been fully heard and I underline "listened 
to," before this committee because of undue attention to the propo
nents of an intermediate appellate court. 

I recognize that some, including some of my former colleagues, 
are displeased with the position I take on reverting to a two-tiered 
appellate process which we had prior to 1970. But I submit there is 
far more merit to the minority's position in the Schaller committee 
report and that position has the better of the arguments, factual as 
well as policywise. 

Mr. Chairman, the facts when viewed objectively do not, I repeat, 
do not warrant the creation of a pre-1970's two-tiered appellate 
process with its included delay, its necessary additional delay. 

There are three reasons, I submit to you, why this is so. One, 
though many want it, an additional level of appellate review, as I 
say, is not needed. The present practice before and in the D.C. 
Court of Appeals gives rise to too many unpUblished opinions of 
almost gargantuan length. I can suggest that while my tenure on 
the court is over 2 years ago at this point, the court produces for 
unpublished decisionmaking too many words. It is not needed and 
a great saving in time and energy can be saved there. 

There's a junior bar committee which then Chief Judge Newman 
commissioned to study the court's usage of the unpublished opin
ion. Ms. Belfiore has brought that with her today. I commend it to 
your attention because it does spell out that there is too much time 
and judicial energy spent on unpublished opinions of far more 
length than is needed. 

The present delay simply does not justify a new court. The 
present delay can be cut in half and should have been cut in half a 
long time ago by streamlining processes which I understand now 
are fmally in the works. There are other delay remedies that are 
available and I urge that this rush to judgment, as it has been 
called this morning, be halted to see if those efforts, and I can 
guarantee you they will dissipate the arguments of delay that are 
the primary support for the effort at recreating a second tier of ap
pellate review. 

Such a second tier, I submit, will add to the delay, a second 
reason why the minority on the Schaller committee was correct. 

The third reason which I suggest to you today in all sincerity is, 
I believe, a bit understated even by the Department of Justice in 
its letter of yesterday. I'm in the process of putting together a 
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seven-judge court with no antecedent entity at all. That is what 
you're proposing to do. That court is going to cost annually be
tween $6 million and $7 million a year. Anybody who comes before 
this committee and suggests that a seven-judge intermediate appel
late court will not cost that amount of money, I submit is blowing 
smoke. 

There is no question that there is a demonstrable need for more 
judges and support staff at the trial level. Indeed, as the Depart
ment of Justice suggests, if it is perceived the court of appeals 
needs some respite, some help, simply adding two more judges, 
jading the manner in which the use of senior judges is commanded, 
can certainly aid greatly in that regard, But I submit that is where 
your attention must focus, not on creating a new appellate tribunal 
where other steps are available to reduce delay, not on creating an
other occasion for the generation of legal arguments, analysis and 
decisionmaking, thus adding to the ultimate time before a final de
cision can be made, and you surely will add to that time. There is 
no reason in the huge number of criminal cases that further effort 
at seeking review will not be undertaken at the expense of the 
Criminal Justice Act system, at the expense of the court's time and 
at the expense of civil litigation where attention must be focused 
on criminal matters. 

Likewise, your attention should not be on creating another 
demand on the public fisc far out of proportion to any good which I 
am sure some members of this committee earnestly and honestly 
believe they will be doing by reverting back to the pre-1970's two
tiered system that existed in the District of Columbia. 

I will not read my entire statement into the record. I think that 
you gentlemen have read it and can see the position that I take. I 
submit there is great merit to it and that there ought not to be the 
ringing of this bell which cannot be unrung once you have created 
that court. 

Thank you. 
Mr. DYMALLY. Without objection, your entire statement will be 

entered into the record. 
Judge, if you don't mind, I'd like to hear the other witnesses first 

and then we can--
Judge NEBEKER. Certainly. 
Mr. DYMALLY. Thank you. 
[The prepared statement of Judge Nebeker follows:] 
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statement of Chief Judge Frank Q. Nebeker 
United states Court of veterans Appeals 

HR3470-The District of Columbia Judicial 
Reorganization Act of 1989 

to the 

subcommittee on Judicial Education 
Committee on the District of Columbia 

United states House of Representatives 
November 15, 1989 

Almost 20 years ago the courts of the District of Columbia 

were reorganized. I was serving on the District of Columbia Court 

of Appeals at the time. That court had been an intermediate 

appellate court since 1944. It had limited jurisdiction as had its 

earlier subordinate trial courts. The ~Iunicipal Court of Appeals

named the D. C. Court of Appeals in 1968-was, itself, subordinate 

to the U.S. Court of Appeals for the District of Columbia circuit 

where by special leave its judgments could be reviewed. It as an 

Assistant United states Attorney, participated in many cases which 

were reviewed in both appellate courts. I can attest to the added 

delay incident to that two tiered appellate structure. The 

reorganization of the Courts had the desirable effect of 

eliminating, for those cases, the judicial "two-step" process. 

H.R.3470-among other things-would return to that rejected process 

by creating again an intermediate appellate court of limited 

jurisdiction--limited to be sure by a case filtering process where 

only by mistake would the new court review anything of even medium 

importance to the law. Indeed, it might as we_l be called the 

Court of Doldrum Appeals. 
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But that is not my concern. I wish rather to speak of the 

added delay, lack of real need for, and the cost of such a court. 

Added delay there surely will be because finality of decision must 

await two steps instead of one and the looser will want time to 

analyze and criticize the intermediate decision. Of course time 

will be required to respond to the looser's argument and the final 

decision makers will need still more time to review all that has 

been said plus the record before an informed decision can be made 

by them. 

Those who see merit in the second appellate tribunal proposal 

are, like the perceivers of beauty, persuaded by what their eye 

tells them they want to see. I respectfully submit that an 

objective analysis of the facts and statistics developed by the 

Schaller committee will vindicate the minority view that a need 

does not exist for a second appellate court. That view, expressed 

also by the former Clerk of the Court and the Clerk of the United 

States Supreme Court and an experienced member of the bar does, I 

suggest, demonstrate grave doubt as to the facts assented by 

second-court-supporters. The simple fact is that the present 

appellate system, established in 1970, is more than adequate, and 

return to a two step system would be unwise. Moreover, there has 

been a marked failure to exercise administrative control over 

record preparation and case management. If this alone were done 

muc~ of the factual assertion about delay would crumble. In 

addition, it must be realized that the total case filing figures, 

2 
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on which the proponents rely, must be viewed for what they do not 

reveal, that is, that nearly half drop out without even commanding 

judicial attention on appeal. The true appellate work load remains 

fairly level and indeed seems to be declining as Judge Kern has or 

will point out. 

On the issue of budget support for a second appellate court 

I fear its actual cost has been understated, perhaps with a view 

toward a disarming approach. As you may know r took senior status 

from the D.C. Court of Appeals in 1987. After nearly two years in 

the executive branch r was appointed Chief Judge of a new seven 

judge court of appeals created by Act of Congress in 1988. That 

court, like the one HR3740 would create, had no antecedent court. 

Thus, space to house it (or space to house those displaced to make 

room for it in government owned facilities) must be leased. At 

best sufficient space for a seven judge appellate court and its 

nonjudicial staff will cost 1 million dollars per year. That is 

just the beginning. I represent to this Committee that a budget 

of seven million dollars will be needed and that doesn't take into 

account raising rent costs, pay raises and deficit reduction 

machinations required by recent mandate. 

Thus I urge an approach to this proposal which recognizes that 

the relatively recent reorganization of the District's judicial 

system has been and is successful insofar as appellate rights are 

concerned. It's operation must and can be improved, but 

3 
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restructuring would be a mistake. There is a demonstratable need 

for more judges and support staff at the trial level. That is 

where your attention must focus; not an creat~ng a new appellate 

tribunal where other. steps are available to reduce delay and 

efficiently manage and decide appeals; not on creating another 

occasion for the generation of legal arguments, analysis and 

decision making thus adding to the ultimate time before a final 

decision can be made; not on creating another demand on the public 

fisc far out of proportion to any good the proponents honestly but 

erroneously feel might be done with an additional appeal tribunal. 

4 
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TESTIMONY OF RON. JOHN W. KERN III, SENIOR JUDGE, D.C. 
COURT OF APPEALS 

Judge KERN. Mr. Chairman, my name is John W. Kern III. I'm a 
senior judge on the District of Columbia Court of Appeals. I have 
submitted a written statement. I will simply summarize my testi
mony. 

Mr. DYMALLY. Without objection, your statement will be entered 
into the record. Judge, could you put the microphone a little 
closer? 

Judge KERN. Yes. 
Mr. DYMALLY. Thank you very much. You may proceed. 
Judge KERN. I've never had a problem with people not hearing 

me. Generally, they hold the phone away from their ear when I'm 
on the other end. So, I'm unduly sensitive. 

As a longtime resident of Washington, DC, Mr. Chairman and 
members of the committee, and a member of the District of Colum
bia Court of Appeals and its predecessor since I was appointed to 
that court in 1968 by President Lyndon Johnson. 

I have both a personal and a professional interest in my court 
providing to my community the best possible appellate justice in 
the fastest time practicable. 

Judge Rogers, the new chief judge of our court, invited comment 
to her from all the members of the court about the bill insofar as it 
calls for the creation of another appellate court. I wrote her a 
memorandum that miraculously took up one page. So I'll try to 
emulate the one page rather than the more lengthy statement that 
is now part of the record. 

I suggested to the chief judge that creation of an intermediate 
appellate court would close the cocrtroom door of the highest 
court, the now District of Columbia Court of Appeals, soon to be, if 
the bill were enacted, the Supreme Court of the District of Colum
bia. The bill would close the courtroom door of the highest court to 
a majority of the appellate litigants in the District of Columbia, 
which I thought was an unfortunate result. 

Number two, I suggested to her that the bill would insert an
other layer of appellate court into the judicial system for this 
system. It leaves a rather-understandably, I'm not criticizing the 
drafts person of the legislation-but it leaves a fuzzy line of juris
diction between the proposed highest court and the intermediate 
appellate court which the D.C. Court of Appeals would become, 
which I think will make it more difficult for the citizens of this 
community to seek appellate relief. 

Third, it seems to me that this removes the judges from the Dis
trict of Columbia Court of Appeals and elevates them to the Su
preme Court of the District of Columbia just at the very time when 
the judges, under the leadership of Chief Judge Rogers, are taking 
steps to address the various administrative delays that have 
plagued the highest court for the last several years. 

It's a little bit like taking the offensive team of a football game 
to the sideline, discussing the strategy, agreeing on that strategy 
and then putting the defensive team on the field. You're bringing 
in nine new judges to a court which has a problem right now, pri
marily because of the delay in preparing records and briefs. You're 
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removing the team that has just adopted a series of plans that 
have been recommended by the American Bar Association's Special 
Committee on Reducing Appellate Delay, namely to adopt a case 
management plan which the court did in September. Second, 
taking control of the preparation of transcripts by the court report
ers, which the court is presently doing. Third, in a sense, exerting 
control over an appeal from the very moment that it is filed in the 
D.C. Court of Appeals, which the court is also doing. 

Finally, I would suggest to you that the creation of another ap
pellate court to hear appeals from the superior court splinters the 
present appellate hearing process. By that I mean that at the 
present time the court hears and determines every appeal that is 
filed in the District of Columbia court system by the citizens of this 
community. 

The court hears and determines those appeals in one of three 
ways. One way is to hear and determine the case, explain the rea
sons why the judgment appealed from should be affirmed in a so
called memorandum of opinion and judgment. That's a lengthy-on 
a long piece of paper of several pages in length which explains to 
the parties why the court is affirming the judgment below and is 
issued only when the court is affirming the judgment below. 

The court also issues an opinion which is printed in the West Re
porter System and is a precedent for lawyers and the trial judges 
in the form of so-called printed opinion. When the court determines 
that the case, the appeal, is controlled by a prior decision of the 
court which should be reconsidered or when the court determines 
that the case is of exceptional importance. The entire court, all 
nine judges, address that issue and issue what's known as an in
bank opinion. 

So, my point is that nine individuals, nine judges, supported by 
five retired judges who are working anywhere from 6 to 9 months, 
are now dealing with every appeal filed in this city by the residents 
of this city and they're disposing of those appeals in writing, ex
plaining their reasons why they're affirming, why they may be re
versing or affirming that creates precedent. Finally, in those limit
ed number of cases where the appeal is of exceptional importance 
or there is a determination by a majority of the court that the 
appeal is controlled by a prior decision that ought to be reconsid
ered. 

The point is that the 14 judges, the 9 actives and the 5 seniors, 
are all involved in this process and every resident in the District of 
Columbia knows that he or she will have his or her day in the 
highest appellate court and the only appellate court in this city. 
The court disposes of the appeal by the citizen in a written way 
explaining its decision. 

I respectfully suggest to the chief judge, and I respectfully sug
gest to this subcommittee that the creation of another appellate 
court will be a step backward for this community. 

Thank you. 
Mr. DYMALLY. Thank you, Judge. Your entire testimony will be 

entered into the record. 
[The prepared statement of Judge Kern follows:] 
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STATEMENT OF THE HONORABLE JOHN W. KERN, III 
SENIOR JUDGE. PISTRICT OF.COLUMBIA COURT OF APPEALS 

QD 
H.R. 3470 District of Columbia Judicial Reorganization Act of 1989 

to the 
SUBCOMMITTE;,!: ON JUDICIARY AND EDUCATIOtl 

COMMITTEE ON THE DISTRICT OF COLUMBIA 
UNITED STATES HOUSE OF REPRESENTATIVES 

November 15, 1989 

Thank you for the opportunity to submit this statement. 

As a long time restdent of Washington, D.C. and a member of 

the District of Columbia Court of Appeals, and its predecessor, 

since 1968, I have both a personal and a professional interest in 

my court providing to my community the best possible appellate 

justice in the fastest time practicable. 

It has been urged recently before this distinguished 

Committee that HR 3470 will update the court system Congress 

created in 1970 for the city of Washington, D.C. by its enactment 

of the D.C. Court Reform and Crimigal Procedure Act. I must 

respectfully but emphatically disagree. H.R. 3470 will not 

update the 1970 Act, but rather the proposed Bill will uproot the 

1970 Act. 

I was present at creation, so to speak, when Congress in 
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1970 created my court, the D.C. Court of Appeals, as the highest 

court in the city, as a part of court reform for washington.' I 

can report to you that the aim of Congress, working with the 

then-President of the United states, was to eliminate th~ 

multiplicity of courts that plagued our community with 

overlapping and confusing jurisdiction which in turn produced 

both unsure and unspeedy justice for our citizens. 

The 1970 Act adopted a simple but classic plan first urged 

by the great judicial reformer, Dean Roscoe Pound: A single 

trial court and a single appeals court for the Capital City. 

Thus, the citizens of Washington, whether confronted with a 

civil, criminal, tax, probate or family case or matter and no 

matter how small or how large, could to go the city's trial 

court, the Superior Court of th0 District of columbia, and have 

their case or matter heard and determined by a judge of that 

court appointed by the President with the advice and consent of 

Kern, The District of COlumpia Court Reorganization Act 
of 1970: A Dose of Conventional Wisdom and a Dash of Innovation, 
20 American University Law Review 237 (1970-71). 
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the Senate. 

When our citizens were aggrieved by the Superior Court's 

decision, wr.~ther that decision was of general public import or a 

"garden variety decision," they had an absolute right, not 

dependent upon exercise of discretion by any judge or jUQges, to 

take their case to the city's highest court, the D.C. Court of 

Appeals, for a hearing and a determination. 

H.R. 3470 would shut the door oi:' the highest court 

henceforth to most appellate litigants in Washington, D.C. The 

proposed Bill would create two appeals courts of which the 

highest, consisting of seven judges, would hear and determine 

only the appeals that they choose to hear. While the other 

court, the proposed new intermediate appellate court, would hear 

and determine most appeals. It is not surprising that the 

chairperson of a D.C. Bar committee which studied the matter of 

another appellate court reported that the judges being elevated 

to ~he highest court favored this. However, on a matter of such 

significance, the entire 30,000 member D.C. Bar should be heard 
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from by means of a referendum, and the community's wishes should 

also be considered. 

You have been cited to the view Of outside consultants who 

insist that it is jurisprudentially "correct" for the highest 

court of any state to hear and determine cases only in bane, so 

that the decision of exceptional cases or cases involving 

difficult issues of law benefit from the views of all the judges 

of the highest court. The D.C. Court of Appeals presently does 

exactly that. 

Congress in the 1970 Act modelled the city's appeals court 

after the nation's federal circuit courts of appeals, 

indisputably the most respected appellate courts in the nation. 

Thus, congress provided that the single appeals court in 

Washington, D.C., like federal appeals courts, could hear and 

determine cases in banc whsnever it chose to do so, although it 

would ordinarily sit in panels of three judges. 2 The D.C. Court 

2 D.C. Code § 11-705 (b) (1989 Repl.) provides: Cases 
and controversies shall be heard and determined by divisions of 
the court unless ',i hearing or rehearing before the court ill banc 
is ordt.!red. EaC:l division of the court shall consist of three 
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of Appeals has in its published operating Procedures declared 

that cases of exceptional importance and cases requiring 

reconsideration of prior decisional law can be heard and decided 

in bane, that is, by all the judges. Each year the court decides 

about a dozen such cases in banco 

It has been urged recently before this distinguished 

committee that two appellate ccu£ts can decide more appeals more 

quickly than the present appellate court, the D.C. Court of 

Appeals. But that keen student of the city's court system, Mr. 

Charles Horsky, commented at the last session of congress 

concerning a legislative proposal to add another appellate court 

to our city's justice system: 

The addition of another layer of judicial 
review in the District of Columbia court 
system has the potential for exacerbating the 
delay problem. 

It is perfectly obvious that the insertion of another appeals 

court into the city's judicial system prolongs the litigation 

process, imposes greater cost upon our citizens who seek justice 

judges. 
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from the appeals proce~, and results in a delay of finality of 

judgment, whether criminal or civil, to the detriment of our 

community. 

Some hope has been expressed that if those taking civil and 

criminal appeal$ have their cases heard and decided by the 

intermediate appellate court they will cease litigating and not 

seek to carry their appeals to the Supreme Court. This is 

wishful thinking at best. sixty percent of the appeals e~ch year 

are criminal. Convicted criminal defendants who are provided 

appellate counsel at community expense will understandably seek 

appellate review in both appellate courts, and their counsel will 

rest uneasy unless and until the highest court is importuned to 

hear an-:1 dflt':lde and does decide the appeal from the criminal 

conviction. AI,!, civil litigant disappointed by the decision of 

the trial c()urt and/or the lower appellate court will be strongly 

tempted to ~elay the finality of litigation by seeking review in 

the new supl:,eme Court. More time than is presently used to 

achieve an end to litigation is an inevitability. 
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It should be noted that the D.C. Court of Appeals has in 

1987, 1988 and to-date in 1989 disposed of about as many appeals 

each year as were filed. The court's September 1989 Caseflow 

Report shows: 

1987 Filings -- 1580 Dispositions -- 1622 

1988 Filings -- 1681 Dispositions -- 1624 

1989 Filings -- 1160 Dispositions -- 1204 

The court in 1988 took on average only 76 days to issue 

decisions of appeals once submitted which is well within the 

maximum time (120 days) fixed by the American Bar Association's 

Standards Relating to Appellate Delay Reduction. 3 Is it 

realistic to assume that nine brand new judges appointed to the 

D.C. Court of Appeals when the present incumbents are eleyated to 

the proposed Supreme Court would decide more appeals more quickly 

than their predecessors have? 

The District of Columbia Courts 1988 Annual Report reflects 

3 stgndards Relating to Appellate Delay Reduction, 
Approved by the ABA House of Delegates, February 1988, American 
Bar Association Press (1988). 
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that the major cause of delay between the date of the filing of 

an appeal and the date of its disposition is the increased time 

now consumed by court staff in preparing the record on appeal and 

by appellate lawyers in preparing their briefs. These times far 

exceed the ABA Standards Relating to Appellate Delay Reduction: 

ABA Standard DCCA 1981 DCCA 1988 
Notice of Appeal 
to Filing of Record 30 days 149 days 227 days 

From Record to 
Completed Briefing 70 days 166 days 237 days 

Completed Briefing 
to Submissir.m 60 days 102 days 152 days 

Submission to 
Decision 120 days 114 days 76 days 

Is it realistic to assume that nine brand new judges on the 

D.C. Court of Appeals could better eliminate these administrative 

delays than the court's present incumbents? Indeed, as Chief 

Judge Rogers reported, the D.C. Court of Appeals is now 

developing a plan to reduce the time taken for records and 

transcripts. 

It has been suggested recently to this distinguished 

committee that since Congress in 1970 created the D.C. Court of 
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Appeals the court's workload has increased to an unbearable 

level. The 1988 District of Columbia Courts Annual Report does 

not support this suggestion. Total filings in the Court of 

Appeals for each of 1987 and 1988 have remained essentially level 

at about 1,600, and the court's dispositions in each of those 

years has kept pace. The level of filings to date in 1989 

suggest a total at this year's end of about 1,600. In 1988, the 

time taken by the court to decide appeals once submitted, 76 

days, constituted a virtually all-time low in the court's 19-

year history. 

It should be noted that during the court's 19-year history, 

50% of the appeals noted each year never even reach a panel of 

the court for hearing and disposition. Thus, in 1988, for 

example, over 800 appeals were disposed cf without requiring an 

ocinion. 

Almost another 30% of the appeals noted each year are 

disposed of by a several-page, unpublished memorandum opinion of 

affirmance. These so-called MOJ's are used to dispose of appeals 



367 

10 

only when the particular panel of three judges deciding an appeal 

unanimously determines that: 

the decision or order appealed should be affirmed; 

no new rule of law is being establis~ed; 

no comment on or modification of an existing rule of law is 

being made; 

no established rule of law is being applied to a novel fact 

situation; 

the affirmance does not constitute the 0nly precedent or the 

only recent precedent; 

the appeal does not involve a legal issue of continuing 

public interest; and 

no error of law has been found 

The court disposes of the remaining 20% of its appeals each 

year by published opinions. During the past nine years the 

court's published opinions have ranged anywhere from 224 to 322 

per year. It is fair to assume that the court's complement of 

nine full-time judges, together with its five senior judges, 
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constitute a judicial work-force of 10. 4 Assuming 300 published 

opinions and 500 MOJ's a year, each judge of the court is called 

upon each year to produce about 5Q one or two page memorandum 

opinions of affirmance and about 30 published and precedential 

opinions. The total output of opinions per judge on the D.C. 

Court of Appeals of some 80 opinions compares with a total of 

about 100 published and unpublished opinions per federal 

appellate judge per year. S 

It is important to note that the D.C. Court of Appeals in 

5eptember 1989 adopted a case management plan -- an essential 

element in reducing delay according to the ABA Standards on 

Reducing Appellate Delay. The case management plan calls for 

deployment of court staff and judges, all 14 of them, to monitor 

The five senior judges serve anywhere from six to nine 
months a year. Two law clerks are assigned to assist them. Each 
of the eight full-time associate judges has two law clerks and 
the chief judge has three law clerks. In addition, the court has 
a staff of three experienced attorneys and three law clerks. 

congress in 1986 made the salaries of the local judges 
equal to those of the federal judgE's because the superior Court 
and the Court of Appeals in Washingt~n, D.C. carry a judicial 
workload "commensurate" with that borne by judges of federal 
district courts and federal circuit courts of appeals, 
respectively. The District of Columbia Judicial Efficiency 
Improvement Act, Pub. L. No. 99-573. 
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appeals and to assure prompt but fair decisions. The creation of 

another appeals court at this time and the elevation to it of all 

the judges now on the D.C. Court of Appeals will simply delay 

implementation of this plan, not expedite its development. 

What should be done ~? The ABA Standards Relating to 

Appellate Delay Reduction (p. 3-4) state that .. [t]he first and 

most important [cause of delay in appellate litigation] is that 

appellate courts generally have exercised inadequate supervision 

of the movement of cases coming before them. only the appellate 

court itself can provide such supervision. A second 

contributing cause of delay is the absence of clear goals toward 

which the appellate courts can direct their supervisory efforts 

A third and more immediate cause of delay is delay in 

the trial courts' reporters' production of trial transcripts. 

This source of delay can be brought under control if court 

reporting in the trial court is properly organized and if 

transcript production is supervised directly by the appropriate 

court." 
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The D.C. Court of Appeals under the leadership of Chief 

Judge Rogers is now adopting the ABA Standards for Appellate 

Delay Reduction: the court is increasing its supervision of 

appeals; the court in September 1989 adopted a case management 

plan; and, the court is beginning to exert control over the 

production of transcripts. These administrative actions are far 

more effective and far less costly in reducing delay than 

creating an entire new court and apointing nine brand-new 

judges. 6 

Finally, the long ~elay in transcript/record preparation and 

preparation of briefs has placed a large number of appeals (some 

800) currently in the appellate pipeline. The addition of two 

judges to the D.C. Court of Appeals to increase the decision-

making resource to eleven full-time judges (aided by an 

6 A recent study of the federal Ninth Circuit Court of 
Appeals, which provides the "governing law" for that circuit, 
concludes: despite the 25 judges and 10 senior judges 
adjudicating 2,500 cases (including 900 precedential opinions) 
each year, "intracircuit inconsistency" is not a serious problem, 
?nd "[i]f an additional tier of review were interposed between 
the Supreme Court and the regional circuits, the effect would be 
to increase the delay and expense of litigation." Hellman, 
Jumboism and Jurisprudence, 56 University of chicago Law Review 
541, 542-44 (1989). 
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anticipated six half-time judges in 1990) would be justified, 

particularly when the Congress is adding eight more trial judges. 

Once the present appellate case jam is dissolved by an increased 

judicial work-force sitting more frequently, Congress can review 

the court and determine whether a reduction in judicial personnel 

is warranted. 

Thank you for your time and attention. 
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Mr. DYMALLY. Mr. Herman? 

TESTIMONY OF ALLEN I. HERMAN, ESQ., FORMER CLERK, D.C. 
COURT OF APPEALS 

Mr. HERMAN. Yes. I am here as the former clerk of court from 
1981 until 1987. At that time, the court was in a period of increas
ing case filings. At that time, I would have predicted that by this 
time we probably would have needed an intermediate court of ap
peals. However, what's happened is that the appeals have leveled 
off and, in fact, have decreased, the number of case filings have de
creased and the number of pending cases have decreased. The 
delay in the court is not caused by the judges. The delay in the 
court is caused by failure of the superior court to produce records 
on time for one reason or another and for parties to produce briefs. 

That problem is now being addressed by the court in its case 
management plan which is long overdue. That problem should no 
longer exist in 2 or 3 years. 

What I would suggest, and I elaborate on this in the statement 
that I have filed with the committee, what I would suggest is that 
there are several alternatives to meeting a backlog of cases which 
will occur before the judges themselves. At the present time, the 
judges have no problem in deciding cases quickly, in accordance 
with the American Bar Association standards, as long as the cases 
get to them. But the cases have not been getting to them in suffi
cient numbers and in sufficient time. If you note, over 600 days of 
the delay is attributable to prejudge time. The judges are taking 
less than 80 days to decide cases. 

I suggest that there are three alternatives. A, you may recruit 
judges from other courts temporarily. That is really not a solution 
because the other courts are just as busy or busier than the D.C. 
Court of Appeals. 

There is a possibility of adding an intermediate court of appeals. 
This, it seems to me, is a sledgehammer where a tack hammer is 
necessary. 

Finally there is another method whereby you could increase the 
numbers of judges, either temporarily or permanently of the D.C. 
Court of Appeals to 10, 11, 12 or whatever it takes to dispose of the 
caseload that will, in fact, get to the judges once the delay below, 
delay in the clerk's office is resolved. 

Yau should also note that of the numbers of cases that are re
ceived by the court, which have dwindled actually from some 1,800 
down to approximately 1,600 a year, half of those appeals are never 
seen by the judges to speak of. They may be seen by the chief judge 
who will assign orders dismissing them, but the other judges never 
see those. They are not argued, they are not briefed. They are dis
missed befor~ they ever reach the judges. 

The remaining cases will build as the time delays are solved. 
They will blIild so that the judges will take a great deal of time to 
get to them. That is a temporary problem and that can be r~solved 
by the addition of temporary or permanent, if necessary, judges. 
Each judge, in my estimation, would add about 10 percent to the 
productivity of the court. 

I'm open to questions. 
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Mr. DYMALLY. Thank you. Your statement will be entered into 
the record. 

[The prepared statement of Mr. Herman follows:] 
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SUTDD'l' or ALAN I, BBRHl\I. BSOVIU 
rolUClR CLIU or TIl! COURT « 

DISTRICT or coLUMBiA COQBT 9' AlEIAL8 
.2D 

B.R. 3470 District of Columbia Judicial R.organilation Act of 1'8~ 
~ 

SUBCQHHITl'B1 ON JVDICIMY NIP IDUCMlQlII 
COMJ(IT'l'!!J 011' TIl DISTRICT or coLOMlID\ 

QNITBD STATES BOVSI or RIPRBSBNTATIVJ8 

NoveMber 15. 198' 

I appreciate the opportunity the subcommittee has provided 

for me to submit the statement which follows, 

As a member of the District of Columbia Bar, a fo~er Clerk 

of the District of Columbia Court of Appeals, and a student and 

teacher of judicial administration, I have a sincere interest in 

the efficient administration of the courts of the District of 

Columbia. 

A few years ago, if I was asked whether the District of 

Columbia court system was going to need an intermediate appellate 

level of courts during the next few years, I would have answered 

yes. This opinion was based on the fact that 1. case filings 

were rising, 2. future filings predic~ions, based on Superior 

Court case load and new legislation, indicated SUbstantial 

increases, and 3. the methods the Court was using to manage and 

dispose of cases limited its capacity. 

Today, after studying court statistics, reports, and recent 

actions of the court to solve the problems of delay, I must reach 

the opposite conclusion: I believe the District of Columbia 

courts will function far more efficiently, with fewer delays and 
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at far less cost to the public, under the current two-tier court 

system. 

I. Workload 

From the early 1980s, ~ase filings increased significantly 

at the District of Columbia Court of Appeals, so that by the end 

of 1986, when the court received a~most 1,800 appeals it could 

safely be predicted that in the next three to five years they 

would reach between 2,000 and 2,100. This was based on the fact 

that seven new judges and several hearing commissioners had been 

added to the Superior Court, workers' compensation appeals were 

anticipated under new legislation, and criminal filings in the 

Superior Court were increasing. In fact, filings have not 

increased in the Court of Appeals; on the contrary, they 

decreased and levelled out in the low 1,600s during 1987 and 

1988, and filings for the current year have remained at that 

rate. 

In 1987, the Court disposed of more cases than were filed. 

In 1988, dispositions were 96.6% of filings. For the first nine 

months of 1989, the Court once again has disposed of more cases 

than were filed: 1,20~ dispositions to 1,160 filings. The 

overall result of the case filings and dispositions over the last 

few years is that the overall pend~ng case load has remained 

stable; in fact, it ha~ decreased somewhat. At year end, 1986, 

cases pending before the court numbered 2,372. Although they 
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reached over 2,500 for a short period in 1987, by the end of 

years 1987 and 1988 they were below that number, and as of the 

end of September 1989 there were 2,303 cases pending before the 

Court. In short, the court and its staff should be complimented 

for keeping the total backlog of cases under control. 

III. Delay 

Delay has been a chronic problem for the District of 

Columbia Court of Appeals for many years. However, the major 

causes of the delay do not include the Judges of the Court, who 

have decided cases argued before them within or close to accepted 

standards for appellate judges. Analysis of Table 8, page 24, of 

the 1988 Annual Report. District of Columbia Courts, indicates 

three inordinate periods of delay which contribute to the 22 

month average time from filing to decision. More than seven 

months, on average, elapses between the filing of a case and the 

filing of the record and transcript for the case, whereas the 

court rules call for no more than 60 days. The court rules grant 

a total of 75 days briefing time for the parties; on average, 

cases closed during 1988 took eight months for briefing. 

Finally, it took an average of five months for a case to be 

calendared for argument before the Court after briefing had been 

completed. 

To some degree, these are understandable delays if one 

premise is accepted: there is no rational basis for speeding up 
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the production of records, transcripts and ~riefs if the court is 

limited in its capacity to hear case arguments. I have heard 

this expressed as the "hurry up and wait" counterargument to pro

active case management. 

I understand that two months ago, the Court adopted a Case 

Management Plan that promises to eliminate most, if not all of 

the major delays in obtaining an appellate decision. The Plan 

appears to be modeled after ·that in use in several federal 

circuit courts of appeal, which have, through its use, reduced 

average time from filin1'to decision to as little as five months. 

I understand that several new staff attorneys and deputy clerks 

will be tasked with screening cases, preparing scheduling orders, 

and preparing proposed dispositions in a newly created category 

of cases. There is no doubt that if strict adherence to the 

orders scheduling the filing of the record, briefs and motions, 

and the argument or submission of the case, is followed, as is 

the case in two federal circuits of which I am aware, the delays 

which have plagued the Court in the past will eventually 

disappear. The Court is to be congratulated for this giant step 

forward toward resolution of the problem of delay. 

Moving the cases more quickly through the appellate process 

will have one predictable and unavoidable result. There will be 

a large number of cases ready for oral argument (if not submitted 

without argument) and decision with which the Judges must deal. 
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lII. The Disposition Process 

Once again it is useful to refer to the 1988 Annual Report. 

Table 6 on page 23 indicates the dispositions of the C,ourt by 

method. For 1988, the Court decided 249 of the cases before it 

by published opinion, 489 by unpublished opinion, 66 by judgment 

without opinion, and 820 by order. The cases in the last 

category are, in general, those disposed of without argument 

before a panel of the court. Many of them are civil cases which 

are settled by the parties. Others are cases dismissed for 

failure to prosecute the appeal. Significant is thQ' fact that 

these, hietorically constituting approximately 45-50% 'of all 

appeals, are not decided on the merits of the case. ThUS, one 

must conclude that the same percentage of all cases pending 

before the Court (2,303 at the end of September, 1989), will 

ultimately be disposed of in the sace manner" Le., without 

argument or opinion. 

Several steps taken by the Court in its Case Management Plan 

should also prove to mitigate the impact of a possible backlog of 

cases awaiting argument and decision. The Court has created a 

third category of cases, called summary Calendar TWo, which is 

intended to include those cases which will, for the most part, be 

decided without oral argument and, presumably using staff 

attorneys to research and prepare draft memoranda opinions and 

judgments. This is an even more far reaching use of what was 

experimented ~ith in 1985, when special summary argument 
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calendars were used.on two monthly calendars to dispose of 

selected insignificant cases without argument. Since litigants 

will be aware of the status accorded to these cases early in the 

appellate process, many of these appeals may be'.withdrawn to 

avoid the time and expense in preparing records and briefs. 

Judge time will be vastly reduced in these cases, as much of the 

work will have been performed by experienced staff attorneys, 

rather than law clerks who presumably require closer supervision 

and hold one year positions. In general, the early attention 

given to all cases should have a salutoryeffect in weeding out 

those case$ in which appeals are made for delaying purposes, or 

for other frivolous reasons, and having them removed from the 

docket. 

However, even considering that only half of the cases filed 

will ultimately be decided by a panel of Judges, and that a 

SUbstantial amount of work will be performed by staff attorneys 

to permit the Judges to attend to more significant cases, there 

will undoubtedly be created a backlog of cases to be arqued from 

those already pending before the Court. The nine active judges, 

supplemented by four or five senior judges, have historically 

heard and decided approximately 8-900 cases a year (opinions, 

memoranda opinions and judgments, and judgments without 

opinions). The Court has apparently responded to a current 

increase in cases awaiting argument, since court statistics 

indicate that there has been a recent large increase in cases 
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scheduled for argument. Again, the Court i~ to be conqrat~lated 

for taking the initiative to solve its problems internally. 

This too, will without doubt not be enough to cope with the 

anticipated backlog of Cases to be heard and decided. Such 

assistance can be provided through several avenues. 

IY, The Alternatiyes 

In my view there are three basic solutions for a backloq of 

cases to be heard by an appellate court, short of limiting the 

right of appeal. 

1. Recruit judges fr~m other benches, e.g. the Superior 

Court, 

2. Add judges to the present court 

3. Create another appellate court. 

The first solution could well be used for a temporary 

backlog, provided there would be little or no loss of needed 

productive time in the Court from which the Judge is recruited. 

I need not prove to this body that the District of Columbia 

superior Court can little afford the luxury of providing its 

Judges for additional duties. 

The solution in the legislation under review, a new 

appellate court, does not respond to the problem facing the 

District of Columbia Court of Appeals. The problems the Court 

has been facing up to this point has not been a lack of judges or 

a significant increase in cases over the past few years; it has 
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been one of delay from the date of filin~1 to the point where a 

case is ready for argument. The Case Management Plan recently 

promulgated by the Court was developed to solve that problem in 

time. Rather than superimposing an entirely new court, the Plan 

should be permitted to work as it was intended. The backlogs of 

cases awaiting argument which will result from the Plan should be 

temporary, unless case filings increase su.bstantially over the 

next few years. Interposing a new Court between the Superior 

Court and the District of Columbia Court of Appeals can only 

exacerbate the delays, as additional briefs and arguments would 

be required at the intermediate level, and the hi~hest court 

would still be required to review for grants or denials of 

appeal. Litigants would wait even longer to achieve finality in 

their lawsuits. 

The budget implications of an intermediai:e appellate court 

should also give one pause. Not only is the funding of new court 

facilities, judges, secretaries, law clerks and court staff 

required, but also t.he effect on other agency budgets must be 

considered: D.C. Corporation Counsel, the Public Defender 

Service, the United States Attorney's Office, criminal -Justice 

Act funding, are but examples. It would seem sEmsible to attempt 

all other solutions before coming to rest on one with such major 

fiscal implications. 

I suggest that the only rational response to the problem 

confronting the Court is the appointment of additional Judges to 

the present Court. I would not venture to recomnll,md the number, 
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~hich could be ascertained by making assumptions, setting goals 

with respect to time and numbers, and using reasonable argument 

schedules' to attain the goals. It zay be that the additional 

judges should be permanent, temporary, or some of each. Each 

judge added should be able to add 10% or more to the current 

productivity of the Court. 

v. Conclusion 

I have attempted in this short paper to explicate the view 

of an attorney, administrator, and citizen. I hope that it may 

be of some assistance to the legislative process by pointing out 

alternatives to a bill which I believe to be premature at the 

very least. I appreciate the attention given to this legislation 

and this statement by the Subcommittee members. 

9 
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Mr. DYMALLY. Judge Nebeker, does your colleague wish to ad
dress the committee? 

Judge NEBEKER. She declines. 
Ms. BELFIORE. But I would be happy to answer any questions that 

you fe.el I may answer. 
Mr. DYMALLY. To anyone of you. I'm familiar, of course-it's the 

only court system I'm very familiar with is the California system 
where we have the municipal court for petty offenses, mostly traf
fic cases, small clatims, then the superior court for felonies, and 
then the district court of appeals and the supreme court. What's 
your criticism of that system? 

Judge NEBEKER. None. California is a big State, ro:nply justified 
with its diversity of economic endeavors, agriculture, manufactur
ing, the sea, the mountains. It's fully justified in having a decen
tralized, intermediate appellate court system. The District of Co
lumbia, on the other hand, is the antithesis of California geograph
ically. 

Mr. DYMALLY. According to the A.B.A., an en banc court of last 
resort, more specifically an intermediate court system, is preferable 
for law developing purposes. How would you present-how would 
the present system best accomplish the law development function? 

Judge KERN. Well, as I've testified, the present system does it. 
The present system is modeled after the 11 Federal Circuit Courts 
of Appeals that are generally considered to be among our very best 
appellate courts in the country. At the present time, our court, 
when there is a case of exceptional importance or when the prior 
case should be overruled, is empowered to sit en banc and make a 
decision of what you call the law declaring type. But that doesn't 
happen very frequently during the year. 

In short, we have that authority vested in our court now. 
Ms. BELFIORE. May I add to that? 
Mr. DYMALLY. Yes, of course. 
Ms. BELFIORE. Thank you very much. I'd like to add that Alexan

der--
Mr. DYMALLY. Just mention your name for the record. 
Ms. BELFIORE. I'm sorry. My name is Constance Belfiore. Alexan

der Stevis, who is a member of the minority on the D.C. Bar Com
mittee, who was a former clerk of both the District of Columbia 
Court of Appeals and thereafter the U.S. Supreme Court, reviewed 
for the period of a year all the opinions of the D.C. Court of Ap
peals. In his estimation, and I give great weight to his estimation, 
he said that there was maybe one or two additional cases that did 
not receive en banc consideration that may arguably have deserved 
en banc consideration. However, for the rest of those cases, he de
termined they were, in fact, fairly decided by panels" 

Now, the majority on our committee indicated but gave no sup
port for their argument that more cases shoulc,l be considered en 
banco However, they were able to give no support and they were 
unable to challenge the current standard that the court of appeals 
uses to decide en banc cases because that standard ts a pretty un.i
versally acceptable standard. To go en banG. all the time means 
that precedent means less and it means the state of the law fluctu
ates more. I think in appropriate cases, en banc consideration is 
given right now under the current system. 
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I will just dr,aw this subcommittee's attention to that fact and to 
the fact that aH5hough the majority on our committee made the ar
gument that we needed more en banc consideration of 'more cases, 
they were unable to substantiate that argument in any way. 

Mr. DYMALLY. Judge Kern, how often has the present appellate 
court met en banc to resolve important legal matters? 

Judge KERN. I thin~r. on average about 12 times a year. 
Mr. DYMALLY. At leaet once a month. 
To anyone of the panelists. Given that 48 States and the Federal 

Government have a supreme court system: as courts -of last resort, 
why does such a system cause problems here for the District of C0-
lumbia given the fact that the District of Columbia has more 
people than maybe two or three of the States? 

Judge KERN. Well, I suppose I would answer that the District of 
Columbia has a population of a little over 600,000, as you know, 
and it's a jurisdiction of about 65 square miles. Hence, it lends 
itself to the ideal of the judicial reformers earlier in this century in 
this country who sought whenever possible to create a single trial 
court and a single appeals court with the belief, which I think is a 
very sound one, that our citizens ought to have the right to go to a 
court of general jurisdiction with their complaints at the trial level 
and ought to have the right to go to the highest appellate court 
when they take their appeaL But it's only in a rare. situation when 
you have a combination of a relatively small population in a small 
geographical area that that could be done. 

I think that it's a bit of irony that those who created the court 
system in 1970 thought of themselves as taking a step that would 
provide better justice to more people in the community by reason 
of having a single trial court and a single appeals court. 

Now, that's not really practicable, obviously, in a State like Cali
fornia. You have an enormous State geographically, an enormous 
popUlation. You have to have two levels of trial courts and two 
levels of appeals courts. A place like Idaho, you have a large geo
graphical expanse and so on. 

But in a compact area like the District of Columbia, it has 
seemed to me that the best justice is done for the most people in 
the community, which is, after all, our major objective, by having a 
single trial court that hears everything from a minor misdemeanor 
to a serious homicide and everything from a small claims court to 
multimillion dollar lawsuits and then every litigant who is dis
pleased with the decision by the trial court is guaranteed his or her 
day in the appeals court of the District of Columbia Court of Ap
peals rather than to go to an intermediate appellate court and then 
petition another appellate court for access to jurisdiction of that 
appellate court. 

I think that disserves the community, with all deference. 
Judge NEBEKER. Mr. Chairman, may I add to that? 
Mr. DYMALLY. Of course. 
Judge NEBEKER. The assumption in your question is that all the 

States that have intermediate appellate courts, whether large, as 
California is, or small, as Idaho is, or Utah, small in terms of popu
lation, that all the sweetness and light in those jurisdictions, and I 
submit to you that after 18 years of running continuing appellate 
judge educational programs across the United States, all is not 
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sweetness and light with respect to the creation of intermediate ap
pellate courts. 

Idaho had a terrible time. Missouri is still having a terrible time. 
You might, if you don't rush to judgment, consider talking to some 
of the intermediate appellate court judges in Missow·i. They'll give 
you a different picture. 

Mr. DYMALLY. Mr. Rohrabacher? 
Mr. ROHRABACHER. Thank you, Mr. Chairman. 
Just a reaction from the panel in general. Whatever profession 

that we're talking about, there seems to be a principle that I guess 
was first developed in the military when they were trying to . ~olve 
a problem. It was the KISS principle. I was wondering if you people 
believe that the KISS principle, which is keep it simple, Sam, or 
whatever, does this work in trying to solve our problems with legal 
problems as well? 

Judge KERN. Absolutely. I believe in KISS. 
Judge NEBEKER. It's a goal finally to be hoped for. 
Judge KERN. The sad part of our situation is that-and here we 

are debating the creation of another court with significant impact 
on the members cf the community and at considerable cost. We're 
all certainly going about this in absolute good faith when, as the 
statistics show, the whole reason we're in this problem is because 
over the years-for example, in 1980 it took 137 days to file the 
record, that is the transcript of the trial and the papers filed in the 
trial court. In 1988, it took 227 days. In 1980, it took 151 days to get 
the briefs in. In 1988, it takes 237 days. 

That's the heart of the problem and it's a mechanical, adminis
trative type of thing that needs to be dealt with. I suggest that 
under the principle of KISS, that to KISS the reporters and to 
KISS the lawyers into compliance with the rules is the first step 
and it's a step that the present court is taking. 

Mr. ROHRABACHER. Your position is that even though everyone is 
coming with absolute goodwill and they've been stimulated to 
action by a problem, that the proposal of adding a new level of ap
pellate court could actually have the opposite impact as to what 
they're trying to accomplish? 

Judge NEBEKER. I submit not could, but would. 
Mr. ROHRABACHER. It would. 
Mr. HERMAN. I have no doubt that it would also. I thlJlk the posi

tion of just about everybody at this table is simply that if we· give 
the case management a plan to work-it just was implemented a 
month or so ago-if we give it a chance to work, it will work. It has 
worked in a number of Federal circuits where delays are down to 5 
months to decision from filing. 

Mr. ROHRABACHER. It seems to me that when your automobile is 
sputtering and it's not getting you where you want to ?,O and you 
look at the gas tank and it reads empty, that now isn t the time 
that you should decide to have the engine redesigned. Instead, per
haps, you should put some gas in the tank. 

In this particular case, gas in the tank would be .the appointment 
of a few more judges. Is that on target? 

Judge KERN. AI; far as I'm concerned, yes. 
Mr. ROHRABACHER. Do you think that the appointment of more 

judges and a streamlining of the process would take care of the 
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problems that we're facing rather than a restructuring of the 
system and an addition of an appellate court level? 

Judge KERN. I think so for the reason that I cannot believe that 
nine new judges appointed to the proposed intermediate appellate 
court, which is the presen,t District of Columbia Court of Appeals, 
can deal with the present delay problem that we've just alluded to 
because they're going to be new players. It's like putting the de
fense team in when you brief the offensive team. Then you're 
moving the experienced people who have been dealing with this 
problem up to the supreme court and to me that's-number one, 
it's counterproductive and, number two, perhaps I'm too much of a 
populist, but I believe that every citizen in this community ought 
to have his or her appeal heard and determined by the highest 
court in the jurisdiction. I'm enough of an optimist to believe that 
can be accomplished, as it is being accomplished now, in a quicker 
fashion. 

We do have nine judges and we do have five senior judges and 
the addition of several more judges would enable the present court 
to keep the courthouse door open to every citizen who seeks an 
appeal. 

Ms. BELFIORE. If I may too, I'd like to point out that the propo
nents of an intermediate court of appeals is perhaps putting a tiger 
in the tank instead of gas. The basis for this, when the propo
nents-and of course I dealt with them extensivel~ over the course 
of our committee meetings, come right down to, 'Well, in the face 
of these statistics, why do you still think an intermediate court of 
appeals is the best solution?" invariably come around and say, 
"Well, because we talked to the active judges on the D.C. Court of 
Appeals and they told us they thought it was a good solution." . 

My point here is that the judges of appeals were interviewed 
very early in our committee process. They were interviewed last 
winter. They were interviewed before the committee obtained the 
data which showed that most of the delay was not attribu.table to 
the judges themselves, but just to mechanical processes that oc-
curred before an opinion ever hit the judges' desks. . 

They also gave their opinions prior to even the anticipated imple
mentation of the case management system. Unfortunately, since 
they committed to their positions then, I am not at all sure that 
they would want to change them now, but I think in all honesty if 
they were apprised of the-well,what's ultimately contained in our 
minority report, which we came to only after a lot of discussion 
and decision. I know I came into this process with an open mind 
and it was only after analyzing the data and the policy issues and 
all the issues that I came to the conclusion that 1 did. 

I believe that had the judges been interviewed later or had·they 
had the benefit of the beginning of the implementation of the case 
management process, they may have come to a different conclu
sion. This may undermine some of the proponents who felt, "Well, 
who can question the experts oli this?" 

I just wanted to point this out because I think this may be re
sponsible for some of the proponents' vigor on this issue. . 

Mr. ROHRABACHER. Thank you very much, Mr. Chairman. I have 
no more questions, but I think· that the witnesses are to be com
mended because they!re here, they're obviously concerned. They 
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want the system to work and they're very aggressive in advocating 
their position. I think that we should pay close attention to what 
they're saying and I appreciate you, Mr. Chairman, giving them 
the opportunity to express themselves here for us in this way. 

Mr. DYMALLY. Before they leave, I'd like to hear their opinion on 
the pay raise. 

Mr. Barnes, for Mr. Fauntroy. 
Mr. BARNES. Thank you, Mr. Chairman. I think Mr. Fauntroy 

would agree with Congressman Rohrabacher that the witnesses 
have added to the body of testimony and information that the sub
committee has received and it's very valuable. 

He did have several questions he wanted to put to the panelists 
and I'll sort of paraphrase them and hit the high points. 

None of you addressed the issue of what may happen to the court 
system at the trial. and appellate level when and if the 1,000 new 
police officers are added. Earlier testimony suggests that. a conserv
ative estimate is that each of these officers would make a mini
mum of seven arrests annually, with the potential of at least 7,000 
new criminal cases in the system. 

Would either of you have any thoughts on what that might do to 
the system and how we might anticipate dealing with that? 

Judge NEBEKER. I suggest that it would increase the number of 
cases ultimately to be appealed. But if you'll bear in mind that 
fully half of those will die out anyway and fully 90 percent of them 
hardly merit enough attention to justify a full published opinion. 
The ultimate impact on the appellate process will not be as gargan
tuan as the doom sayers say it would be. Indeed, the addition of 
two judges probably take care of not only that increase but the 
temporary increase you're going to see when the court rGporters 
are made to produce in the cases that are already in the system 
and awaiting the lethargy that is extant today. 

Mr. HERMAN. If I may add, back in 1986 we were predicting that 
the case load was going to increase very substantially based upon 
what had happened in the last couple of years before that and, in 
addition, because of the addition of judges to the superior court, 
and also some legislation on worker's compensation. This, in fact, 
did not happen. 

I would prevail upon the committee to consider that instead of 
presupposing an increase in cases at the District of Columbia Court 
of Appeals, let's wait until it happens. 

Ms. BELFIORE. Moreover, I would add that the substance of most 
of those cases, unfortunately, will probably be drug cases and 
they'll be the relatively simple drug cases versus the complex, Ed
monds type cases. Those do not lend themselves to a lot of atten
tion on appeal because most of them will be pleas from which rela
tively no appeals are taken at all, only-it's very limited, the situa
tion under which you can take appeal from any plea. 

In addition, when there are appeals from drug cases. they do 
tend to rest on sufficiency of the evidence, suppressing of the evi
dence type of issues which are fairly easily decided from an appel
late judge's viewpoint. So, I think if you consider the substance of 
the likely increase in the kinds of cases, that also should factor into 
exactly how much appellate judges time it will take up. 
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Mr. BARNES. According to the testimony today though, 60 per
cent of appeals are from crilllinal cases. Is that not correct? 

Ms. BELFIORE. That sounds correct to me. I spent 8 year!? an as
sistant U.S. attorney. 

I'm· sorry, . but I'm compelled to add at this point that I am a 
member of the D.C. Bar's Board of GOl!ernors, but my opinions do 
not reflect those of the D.C. Bar or the Board of Governors, only 
my own and those of the minority on the Schaller committee. 

Thank you. . 
Mr. HERMAN. I would suggest that if the committee is using the 

figure of 60 percent of the appeals, I think it would be more signifi
cant if you addressed how many of the opinions of the court deal 
with criminal cases as opposed to civil cases. 

Mr. BARNES. Yes. Mr. Fauntroy did want to get to the arithmetic, 
but he wanted to ask you, Mr. Herman, specifically a question. 

You indicated that a few years ago ;you 'Would have favored the 
creation of an intermediate court. But oe.'Cau13e the number of fil
ings have decreased since 1986, you now have a different view. 

Assuming the number of filings increased 1,800 or more, would 
your view then be that an intermediate court of appeals is justi
fied? 

Mr. lIERMAN. Not at tl:tis time. First of all, we were predicting 
well in excess of 2,000 c' !s that would reach the court of appeals 
based upon past statistics. 

Second, the judges at that time were unwilling to put forth a 
case management plan such as the judges are doing today. In the 
light of that, I would give it at least 2 or 3 years to settle in and 
make sure that that case management plan worked. If it did not 
work, th~n I would reconsider. 

Mr. BARNES. Mr. Fauntroy was intrigued by the arithmetic in all 
of the written submissions. I guess the proposal was that we add a 
couple of more judges to the court of appeals. I don't think you, Mr. 
Herman, wanted to be locked into a number. 

But to any of the panelists, assuming we do have 2,300 or more 
cases pending and we add two judges and judges, according to the 
testimony, handle about 80 appeals a year, does that mean we're 
going to have to wait 10 or 15 years before that backlog is reduced? 
How does the arithmetic work? 

Judge NEBEKER. Sir, I don't understand where you're coming 
from in terms of-you said 2,300? 

Mr. BARNES. That's in the testimony. 
Judge NEBEKER. Are you talking about 2,300 additional cases or 

2,300 total. 
Mr. BARNES. No, the pending appeals in terms of backlog. 
Judge NEBEKER. I see. That's in your testimony. 
Mr. HERMAN. Well, half of those appeals will not reach the court, 

if we base it upon past statistiC's. Half of the appeals are dismissed. 
Mr. BARNES. No, these are pending appeals, as I understand. 
Mr. HERMAN. That's correct. And if we use the same proportion 

of cases which are dismissed during the period, it could take 1 year 
or 2 or 3, these are dismissed without ever getting to the judges. I 
assume that the same proportion would apply to those cases which 
are pending. The cases which are pending are pending at all stages. 
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Mr. BARNES. Well, let's assume half then. If a judge, according to 
the testimony this morning, handles on the average 80 cases and 
you add two judges, that's 160 cases per year for those two judges 
added. You're still talking 10 years before the-according to your 
own arithmetic. 

Mr. HERMAN. I don't see that. I see 11 judges deciding about 
1,200 cases. 

Mr. BARNES. Well, that assumes that those judges do nothing 
except deal with the pending appeals and don't take on any of the 
new ones. The testimony, as I understand it, was that the case dis
positions have kept pace with the case fIlings the past couple of 
years and therefore there's really no need for an intermediate 
court of appeals but add a couple of judges to deal with it. But the 
case dispositions have not reduced substantially anyway the back
log over the years that the various reports called an alarm about. 

Mr. HERMAN. There is no growing backlog. The backlog or pend
ing cases is essentially approximately the same over the last 3 or 4 
years. As a matter of fact, it's been reduced somewhat. If we add 
two or three judges, then the backlog will be reduced. 

Judge KERN. If I could just add a point. I'm looking at the case 
load report for the court dated September 1989. It shows cases 
pending September 1, 2,297. Now, that number is a little bit like 
analogous to the number of bills that are presently pending in the 
House of Representatives. Namely, they've been introduced and 
they're sitting there in the House. 

These are 2,~WO cases sitting in the court, but. they're going 
through a four-part process. Some are just sitting there and noth
ing is being done. Some are having the transcript of the trial being 
prepared. Some are having all the papers that were fIled in the 
trial court being reproduced. Some are awaiting the appellant's 
brief. Then you D K to be presented to a three judge panel. Then 
you have another group that has been presented to a three judge 
panel and arE: awaiting a decision. 

So, my point is the problem of using the 2,297 is that it doesn't 
take into complete account the fact that there are a lot of those 
2,297 are in some stage of the process. Up until the time the case is 
fully briefed, the chances are good that the case is going to dispose 
of itself, either because the disappointed litigant who said, "I'm 
going to take you to the Supreme Court of the United States and 
you'll never collect from me," has had second thoughts after noting 
an appeal and withdraws the appeal or doesn't do the appeal. 

So, in describing backlog, the backlog is, I think, a different 
number than the 2,297. The backlog would be those cases that are 
fully ready to be submitted to the court which is a considerably 
lower number. So, I think that accounts for the belief that all of us 
have that the addition of two more judges would enable this 
court-would, A, enable every litigant to have his or her day in the 
highest court and, B, enable this court to attack the backlog which 
is a different and distinct number than the pending cases. 

Ms. BELFIORE. Excuse me. As Mr. Herman said, when a case is 
dismissed, it means the litigants, for whatever reason, pull it out of 
the court system. So it really requires no judicial attention. Either 
they've reached a settlement or they've just decided not to pursue 
it. Over the decade, it's remained consistent that approximately 50 
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percent or even a little bit more, melt out of the system in this 
way. So that's' why to use the filings, which includes a 50-percent 
melt factor, is really irrelevant when you're talking about burden 
on the judges. ' 

Mr. BAF.NES. I guess the problem is that the number of pending 
cases has remained constant. While filings and dispositions have 
leveled off, the number of pending cases over the years' hasre
mailled constant. So, whatever type of case it is, whether it's ame
nable to slip opinions or to just an order from the court, that 
number has remained constant and there's been no real dent in it. 

Mr. HERMAN. Which means, of course, that the present nine 
judges are able to handle 1,600 fUings a year. 

Mr. DYMALLY. Thank you very much; 
Mr. Lee for Mr. Parris. 
Mr. LEE. Thank you, Mr. Chairman. 
Of the 2,200 cases that are fUed, how many of these are consoli

dated in appeal for a final judgment and consolidated so that you 
actually take care of more than one case? I've heard a figure of 
about 10 percent. 

Mr. HERMAN. There are cases which are consolidated. The pend
ing cases-all of the case statistics that are given count each indi
vidual case, whether or not it's consolidated with another one. 
There may be-at one time there were a number of cases that were 
consolidated. As I recall, there might have been as many as 200 in 
the Embassy trespass cases. 

Yet on average, I would say that you could reduce the total by 
some 10 or perhaps at the most 15 percent by the number of actual 
cases fUing folders before the court. 

Judge NEBEKER. You often get cases that are consolidated where 
you have three or four or five defendants in a narcotics case. As 
Mr. Herman pointed out, you had some cases where there were as 
many as 10Q. There are two ways of handling those kind of cases. 
One, you can consolidate them, or two, you can stack the bunch of 
them and take the guinea pig, decide it and let it control the 
others. " . 

That happened a few years back in a single House veto litigation 
that emanated from the Supreme Court regarding the' Chadha de
cision. A lot of those cases were simply stacked. They counted as a 
case flling, but they consumed no judicial resource. 

Mr. LEE. I would pose to the judges, it's been suggested that
precluding some of your current colleagues; Judge Kern on the 
court, that increasing the number of judges on the court, of appeals 
to 11 or 12 or whatever number the Congress may choose to in
crease it would make the court unwieldy. 

I was wondering how many judges sit on the D.C. Circuit Court 
of Appeals and is that court unwieldy and why would the D.C. 
Court of Appeals be more unwieldy perhaps than, the llth circuit 
or the 9th circuit or the D.C. circuit if it has more' than nine 
judges? . 

Judge NEBEKER. I don't see any reason why it would. If this court 
has any serious doubt about it, check with Chief Judge Paul Roney 
of the 11th circuit. He does a pretty good job. That court does a 
pretty good job of handling its numbers; The 9th circuit, likewise, 
seems to be able to do so. Nobody's advocating a court in the Dis-
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trict of Columbia that size. It's often referred to, the 9th circuit, as 
somewhere between a jury and a riot in terms of its numbers. But 
the simple fact is it functions. . 

.Judge KERN. I would refer you to a Law Review article, 56 Uni
versity of Chicago Law Review, page 541. It's an article describing 
.the 9th circuit, which has 25 full-time judges, 10 senior judges, and 
according to the article adjudicates in a single year nearly 2,500 
cases and will publish as many as 900 precedential opinions. 

The thrust of the article is that the author made this study to 
determine what was the risk of conflict with 26 judges and 10 
judges part-time operating. Would one panel decide something in
consistent with the others? That's been a 'suggestion that that's the 
danger of a large, multi judge appellate court. He suggests that it's 
not the problem that he foresaw. 

Plus the fact that in a multi judge court, every opinion that is 
published, that sets precedent, is circulated to every member of the 
court. Therefore, the judges, and that's the genius of having a 
single appeals court, the judges are aware of decisions that others 
are making and that's, in my judgment, a strength, not a weak
ness. 

Mr. LEE. Judge Kern, you have made much about the fact that 
everybody has virtually unfettered right of appeal to the highest 
court here. 

Judge KERN. Yes. 
Mr. LEE. Would you or your colleagues favor some narrowing in 

some fashion this absolute right of appeal? For example, would it 
be possible that there's some process which might automatically 
result in a further review by the trial judge or bome kind of an 
automatic remand for certain issues that were clarified and clearly 
stated by the appeals court so that perbaps some of the error cor~ 
recting questions that get raised get resolved again or at least 
looked at once again at the trial level without a full hearing at the 
appeals level? 

Judge KERN. Well, sometimes Judge Nebeker and I disagree. So 
he may have his own response. But I'm a great believer in the open 
courtroom door. I don't believe in trying to narrow the access of 
the appeals court to litigants as a general policy. I think that the 
strength of the D.C. Court of App~als is that every litigant grieved 
by decision by the trial court or by a D.C. administrative agency 
has the right to enter our court. But that's my answer. Others may 
have different--

Judge NEBEKER. Mr. Lee, Mr. Chairman, it seems to me that 
there is a fertile area for consideration of discretionary review by 
the D.C. Court of Appeals in the area of unemployment compensa
tion. If you look at the cases that come to the court in the area of 
unemployment compensation, you find that they're mostly frivo
lous. You could determine frivolity at a petition for review level 
rather than an appeal as a matter of right which goes on to trigger 
all the regular preparation and the briefing and so forth and so on. 

That may now even be possible with respect to worker's compen
sation. It was relatively new a few years ago and the court needed 
an opportunity to adopt a body of jurisprudence. I suggest that's 
probably been adopted at this point. One pressure valve could be 
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the identification of some cases that probably, from the administra
tive level, which are not unlike the small claims stuff. 

Bear in mind, small claims is appealed by discretion now in the 
D.C. Court of Appeals. So you would not be breaking precedent to 
simply enlarge beyond the small claims matters other identified 
appellate litigation probably from administrative agencies in the 
District of Columbia that really could be disposed of on an applica
tion for appeal rather than the full-fledged appeal. A motions panel 
could handle them with a minimum of judicial time and energy. 
They would not occupy a full spot even on a summary calendar of 
the cases to be argued by the judges on the calendar of the court. 

Mr. LEE. Mr. Chairman, I have no further questions in light of 
our time. 

Mr. DYMALLY. Thank you very much. 
Mr. Willis for Mr. Dellums. 
Mr. WILLIS. Only one question. 
Mr. Kern, in your testimony on page 6, I want to make sure that 

we understand clearly the attitude expressed. You seem to question 
the right of review for those who receive counsel at community ex
pense. Are you suggesting that those who receive justice at commu
nity expense are not entitled to an appeal? 

Judge KERN. No. I suggested as strongly as I could that everyone 
who is aggrieved by the trial court go t.o the highest court. That's 
what's done now and whether the person who is aggrieved has 
funds hi~self or herself for counselor whether the community 
most properly furnishes funds, I think that person has the right to 
go to the highest appeals court. 

That's one of the reasons why I think that this is an unfortunate 
step backward. We're adding seven judges to the system. We're 
putting them in the supreme court and we're conferring upon the 
supreme court the absolute discretion to take such cases as the 
judges choose to hear. I favor the other way around, that a litigant 
chooses to appeal and that litigant is entitled to his or her day in 
the highest court. 

Mr; DYMALLY. Thank you very much. Just one fmal question 
from Mr. Temple before we adjourn. 

Mr. TEMPLE. Judge Kern, on that basis, I guess the question 
would be, one is whether there should be reform throughout the 
other States which have- a supreme court system and how does that 
apply then to the United States Supreme Court where there is, like 
in States, courts which render final opinions and have a significant 
law development function? 

Judge KERN. Well, as I've said, the D.C. Court of Appeals has the 
authority under the present statute to develop a lawen banco 
Again, referring to the Law Review article that I cited to Mr. Lee, 
the statement is made in there by the author, Professor Hellm~, 
on many issues, especially outside the realm of constitutional adju
dication, the governing law is the law of the circuit. If an addition
al tier of review were interposed between the supreme court and 
the regional circuits, like the ninth circuit, the effect would be to 
increase the delay and expense of litigation. That's just one per
son's opinion. 
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Mr. WILLIS. Sure, but the circuit is not analogous to the District 
of Columbia. That's clear because not only is this a supreme court, 
but we understand the circuit phenomena. 

I want to ask a closing question on the law development function 
of the appellate court here. That is since the court is a court of ap
peals and hears appellate cases, is the review, discussion and deci
sionmaking regarding the present en banc appellate review of cases 
most efficient and most effective under the present system? Would 
it be more efficient under a limited, streamlined supreme court 
system? 

Judge KERN. My answer is it is the most efficient because Con
gress has authorized our court to sit en banc whenever a majority 
of the judges choose to do so. Our court has articulated and pub
lished internal operating procedures that say initial en banc hear
ing may be ordered if there is a determination that the case is con
trolled by a prior decision of the court which should be reconsid
ered or that the case is of exceptional importance. 

My position is that the present court C~ properly perform the 
law declaring function en bane when the case is of exceptional im
portance or when there's a need to revisit the law. 

Mr. WILLIS. I guess the question is more specifically, if there was 
30 en banc cases, as is suggested by the proponents of the legisla
tion, how much time would that require for the court to render 
meaningful decisions with some degree of deliberation? How much 
time would that take away from the court's deliberation and con
sideration of its pending appellate caseload? 

Mr. DYMALLY. Judge Nebeker? 
Judge NEBEKER. I think an assumption in your question, sir, is 

that the lawmaking function is done exclusively by the en banc 
court. That is a misapprehension. The three-judge panel published 
opinion make a tremendous amount of law, refme the law and de
clare the law. It isn't just the en bane court that does it. The en 
banc court is limited to perceived conflicts among divisions and im
portant, very important cases. 

The assumption that you would have an en banc supreme court 
hearing the very important cases, I suggest to you, really over
states the magnitude of that function. There aren't that many 
really important cases that command the attention of the full 
court. The more of that sort of stuff you get, the less predictability 
there is in the law and that itself is a detriment to society. There's 
nothing wrong with three-judge panels declaring the law in the or
dinary law declaring type cases and that's what's working today. 

Mr. DYMALLY. The subcommittee wishes to thank all the wit
nesses and we would like to have the privilege of submitting to you 
some questions and we would appreciate very much if you could ex
pedite your response. 

Judge NEBEKER. By tomorrow, sir? 
Mr. DYMALLY. Yesterday. 
Thank you very much. 
[Whereupon, at 11:15 a.m., the subcommittee was adjourned.] 



MARKUP OF H.R. 3470-TO ESTABLISH A SU
PREME COURT OF THE DISTRICT OF COLUM
BIA 

THURSDAY, MARCH 15, 1990 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON JUDICIARY AND EDUCATION, 

CoMMITI'EE ON TIm DISTRICT OF CoLUMBIA, 
Washington, DC. 

The subcommittee met, pursuant to call, at 10:12 a.m., in room 
1310-A, Longworth Honse Office Building, Hon. Mervyn M. Dym
ally (chairman of the subcommittee) presiding. 

Members present: Representatives Dymally, Fauntroy, and Rohra
bacher. 

Also present: Donald M. Temple, senior staff counsel; Marvin R. 
Eason, staff assistant; Robert B. Brauer, senior staff assistant; E. 
Faye Williams, staff counsel; Mark J. Robertson, minority staff di
rector; Howard Lee, minority assistant staff director; and Richard 
Dykema, minority staff assistant. 

Mr. DYMALLY. Good morning. 
The Subcommittee on Judiciary and Education is hereby con

vened to consider H.R. 3470, a bill which would establish a SUQ 

preme Court of the District of Columbia, improve the status and 
quality of hearing commissioners, and make several other changes 
in the local court system. 

This legislation evolves, in part, from a 1979 Bar Committee 
report regarding the workload of the Court of Appeals in the Dis
trict of Columbia. That report concluded that, "Resolution of virtu
ally all of its cases, by majority vote of the judicial panels, is an 
altogether unacceptable modus operandi for a jurisdiction's highest 
court." 

It also concluded that the court's then 15.5-month average delay 
from notice of appeal to decision is far too long, roughly three 
times longer than that recommended by the American Bar Associa
tion's appellate standards. The delay is approximately 22 months 
now. 

These views were echoed in a 1987 resolution of the Bar Associa
tion of the District of Columbia which also urged the creation of an 
intermediate appellate court to alleviate appellate backlog. 

Additionally, a national center for State courts study. on the ap
pellate delay in the D.C. Court of Appeals determined that between 
1976 and 1986 appellate fllings in the District of Columbia in
creased by approximately 34 percent and the case load of the D.C. 
Court of Appeals is "higher by far than any other court of last 

(395) 



396 

resort not having an intermediate appellate court" when compared 
to other State appellate courts. 

Against this backdrop, 'on April 13, 1988, Congressman Walter E. 
Fauntroy introduced H.R. 4366, the Supreme Court of the District 
of Columbia Establishment Act. In April 1988, the Subcommittee 
on Judiciary and Education held 2 days of hearings and received 
testimony from numerous witnesses about the backlog in appellate 
cases. Subsequent to these hearings, Congressman Fauntroy orga
nized a distinguished group of attorneys to review court reorganiza
tion and other related problems in the District. 

Based upon their finclings and the hearings, Mr. Fauntroy intro
duced H.R. 3470, a revised bill. The subcommittee held 3 days of 
hearings on H.R. 3470 in October and November of 1989. The last 
day of subcommittee hearings was scheduled at the request of the 
minority members to hear the views of certain opponents of the 
bill. 

In the last session, subsequent to and independent of our hear
ings, the Congress passed separate legislation which added 8 judges 
to the superior court, bringing the total number of superior court 
judges to 59. As a result, the legislation before us today does not 
contain any provisions which would increase further the number of 
judges on the D.C. Superior Court. 

Based upon what we have learned in our recent hearings and 
from our own research, Congressman Fauntroy and I have revised 
H.R. 3470. The changes have been incorporated into H.R. 4257, an 
almost identical version of the amendment in the nature of a sub
stitute which I forwarded to the subcommittee members last week. 

Of course, I have been most interested in pushing this legislation 
forward. In the interest of facilitating maximum debate on this 
very important proposal, both sides of the subcommittee have 
reached a consensus to "refer H.R. 4257 to the full Committee on 
the District of Columbia without recommendation." Thus, today 
there will be no markup. 

[The prepared opening statement of Mr. Dymally follows:] 
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OPEI'IiH<lG'STATEMENT 

OF 

THE HONORABLE MERVYN M. DYMALL Y 

CHAIRMAN, SUBCOMMITTEE ON JUDICIARY AND EDUCATION 

COMMITTEE ON THE DISTICT OF COLUMBIA 

MARK-UP OF H.R. 3470 

THURSDA Y, MARCH 15, 1990 

GOOD MORNING, THE SUBCOMMITTEE ON JUDICIARY AND EDUCATION IS 

HEREBY CONVENED TO CONSIDER H.R. 3470, A BILL WHICH WOULD ESTABLISH 

A SUPREME COURT OF THE DISTRICT OF COLUMBIA, IMPROVE THE STATUS AND 

QUALITY OF HEARING COMMISSIONERS, AI;lD MAKE SEVERAL OTHER CHANGES 

IN THE LOCAL COURT SYSTEM. 

THIS LEGISLATION EVOLVES, IN PART, FROM A 1979 BAR COMMITTEE REPORT 

REGARDING THE WORKLOAD OF THE COURT OF APPEALS IN THE DISTRICT OF 

COLUMBIA. THAT REPORT CONCLUDED THAT "RESOLUTION OF VIRTUALLY ALL 

OF ITS CASr::S, BY MAJORITY VOTE OF THE JUDICIAL PANELS, IS AN ALTOGETHER 

UNACCEPTAB!.", ,~ODUS OPERANDI FOR A JURISDICTION'S HIGHEST COURT." 

IT ALSO CONCLUDED THAT THE COURT'S THEN 15.5 MONTH AVERAGE DELAY, 

FROM NOTICE OF APPEAL TO DECISION, IS FAR TOO LONG, ROUGHLY THREE TIMES 

LONGER THAN THAT RECOMMENDED BY THE AMERICAN BAR ASSOCIATION'S 

APPELLATE STANDARDS. THE DELAY IS APPROXIMATELY TWENTY-TWO (22) 

MONTHS NOW. 
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THESE VIEWS WERE ECHOED IN A 1987 RESOLUTION OF THE BAR ASSOCIATION 

OF THE DISTRICT OF COLUMBIA, WHICH ALSO URGED THE CREATION OF AN 

INTERMEDIATE APPELLATE COURT TO ALLEVIATE APPELLATE BACKLOG. 

ADDITIONALLY, A NATIONAL CENTER FOR STATE COURTS STUDY ON 

APPELLATE DELA Y IN THE D.C. COURT OF APPEALS DETERMINED THAT BETWEEN 

1976 AND 1986, APPELLATE FILINGS IN D.C. INCREASED BY APPROXIMATELY 

THIRTY-FOUR (34) PERCENT AND THE CASELOAD OF THE D.C. COURT OF APPEALS 

IS "HIGHER BY FAR THAN ANY OTHER COURT OF LAST RESORT NOT HAVING AN 

INTERMEDIATE APPELLATE COURT," WHEN COMPARED TO OTHER STATE 

APPELLATE COURTS. 

AGAINST THIS BACKDROP, ON APRIL 13, 1988, CONGRESSMAN WALTER E. 

FAUNTROY INTRODUCED H.R. 4366, THE SUPREME COURT OF THE DISTRICT 01" 

COLUMBIA ESTABLISHMENT ACT. IN APRIL, 1988, THE SUBCOMMITTEE ON 

JUDICIARY AND EDUCATION HELD TWO DAYS OF HEARINGS AND RECEIVED 

TESTiMONY FROM NUMEROUS WITNESSES ABOUT THE BACKLOG IN APPELLATE 

CASES. SUBSEQUENT TO THESE HEARINGS, CONGRESSMAN FAUNTROY ORGANIZED 

A DISTINGUISHED GROUP OF ATTORNEYS TO REVIEW COiJRT REORGANIZATION 

AND OTHER RELATED PROBLEMS. 

BASED UPON THEIR FINDINGS AND THE HEARINGS, MR. FAUNTROY 

INTRODUCED H.R. 3470, A REVISED BILL. THE SUBCOMMITTEE HELD THREE DAYS 

OF HEARINGS ON H.R. 3470 IN OCTOBER AND NOVEMBER OF 1989. THE LAST DAY 

OF SUBCOMMITTEE HEARINGS WAS SCHEDULED AT THE REQUEST OF THE MINORITY 

MEMBERS TO HEAR THE ViEWS OF CERTAIN OPPONENTS OF THE BILL. 
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IN THE LAST SESSION, SUBSEQUENT TO AND INDEPENDENT OF OUR HEARINGS, 

THE CONGRESS PASSED SEPARATE LEGISLATION WHICH ADDED EIGHT (8) JUDGES 

TO THE SUPERIOR COURT, BRINGING THE TOTAL NUMBER OF SUPERIOR COURT 

JUDGES TO FIFTY-NINE (59). 

AS A RESULT, THE LEGISLATION BEFORE US TODAY DOES NOT CONTAIN ANY 

PROVISIONS WHICH WOULD INCREASE FURTHER THE NUMBER OF JUDGES ON THE 

D.C. SUPERIOR COURT. 

BASED UPON WHAT WE HAVE LEARNED IN OUR RECENT HEARINGS AND -FROM 

OWN RESEARCH, CONGRESSMAN FAUNTROY AND I HAVE REVISED H.R. 3470. THE 

CHANGES HAVE BEEN INCORPORATED INTO H.R. 4257, AN ALMOST IDENTICAL 

VERSION OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE WHICH I 

FOWARDED TO SUBCOMMITTEE MEMBERS LAST WEEK. 

OF COURSE, I HAVE BEEN MOST INTERESTED IN PUSHING THIS LEGISLATION 

FORWARD. IN THE INTEREST OF FACILITATING MAXIMUM DEBATE ON THIS VERY 

IMPORTANT PROPOSAL, BOTH SIDES OF THE SUBCOMMITTEE HAVE REACHED A 

CONSENSUS TO "REFER H.R. 4257 TO THE FULL COMMITTEE ON THE DISTRICT OF 

COLUMBIA WITHOUT RECOMMENDATION." THUS, ON TODAY, THERE WILL BE NO 

FORMAL MARK-UP. 

AT THIS TIME, I WILL DEFER TO MR. PARRIS OR MR. ROHRABACHER FOR 

A STATEMENT. 
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Mr. DYMALLY. At this time, I would like to defer to Mr. Rohra
bacher. 

Mr. ROHRABACHER. Thank you, Mr. Chairman. 
Mr. Chairman. your legislation to create a Supreme Court for 

the District of Columbia raises several questions. Among them are 
whether the creation of a new layer of the District court system is 
the best way of addressing an admittedly heavy workload and, if it 
is, whether the Federal Government rather than the District gov
ernment should pay to set it up and whether we should be setting 
up permanent structures in the District government that might 
make the newly attractive option of retrocession more complicated. 

Mr. Chairman, because of the desires of the bipartisan leadership 
of this committee and because the full District of Columbia Com
mittee is small enough to be able to deal with these questions, I 
support the compromise agreement to refer this legislation to the 
full District of Columbia Committee without recommendation, so 
that it can be brought up later on this session, if that is what is in 
the cards, or perhaps it can be brought up next session when we 
have a dynamic, new, forward-looking Mayor of the District of Co
lumbia. 

Thank you, Mr. Chairman. 
Mr. DYMALLY. Having said that, let me now call on the new, dy-

namic member of the District of Columbia, Mr. Fauntroy. . 
Mr. FAUNTROY. Thank you, Mr. Chairman. 
Let me express my heartfelt appreciation to you and the mem

bers of the committee for referring this to the full committee. As 
you know, I have been working for several years to deal with the 
fact that we haven't revisited our Court Reorganization Act since 
1970 and that, given the tremendous backlog of civil cases and the 
need to streamline our court system to make it more consistent 
with State systems around the country, we have been pursuing this 
goal for several years. 

I think the hearings that you held on the matter tended to con
firm the great interest among District residents in this proposal, 
and I look forward te th~ more extended debate on the substitute 
that you have fashioned, which L'3 certainly commendable, when it 
gets to the committee. 

I thank the gentleman, Mr. Rohrabacher, for his commiserations. 
Mr. DYMALLY. Mr. Rohrabacher. 
Mr. ROHRABACHER. Mr. Chairman, I move to refer H.R. 4257 to 

the full committee without recommendations. 
Mr. DYMALLY. Fine. 
Any objections? 
Since this bill is a product of our hearing on H.R. 3470, does the 

gentleman have any objection to the transmittal of a background 
memorandum to the full committee members outlining our hearing 
record on legislation to create the supreme court, the objectives of 
this legislation, and a summary of its contents? 

Mr. ROHRABACHER. I have no objection. 
Mr. DYMALLY. Thank you very much. 
Without objection, the measure is referred to the full committee. 
Is there any other matter to come before the subcommittee? 
If not, the meeting is adjourned. 
[Whereupon, at 10:20 a.m., the subcommittee was adjourned.] 



MARKUP OF B.R. 4257-SUPREME COURT BILL 

TUESDAY, OCTOBER 2, 1990 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON DISTRICT OF COLUMBIA, 

Washington, DC. 
The committee met, pursuant to call, at 9:15 a.m., in room 

1310A, Hon. Walter E. Fauntroy presiding. 
Members present: Representatives Fauntroy, Dymally, Wheat, 

McDermott, Parris, Blil€lY, and Rohrabacher. 
Also present: Edward C. Sylvester, Jr., staff director; Ronald C. 

Willis, Sr., senior staff associate; Donn G. Davis, Sr., senior legisla
tive associate; E. Faye Williams, Sr., staff counsel; and Mark Rob
ertson, minority staff director; Howard Lee, minority deputy staff 
director; Veronica Gonzales, Jeffrey Schlagenhauf, Trudy Boyd, 
and Rick Dykema, minority staff assistants. 

Mr. FAUNTROY. After its consideration, our Subcommittee on Ju
diciary and Education forwarded this bill for full committee action. 
Modifications t::> the bill, as a result of the subcommittee consider
ations are before us in the form of an amendment in the nature of 
a substitute to H.R. 4257. 

Without objection, the bill and substitute are considered read 
and entered into the record. 

[The bill H.R. 4257 and the substitute follow:] 
(401) 
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I 

101sT CONGRESS H R 4257 
2D SESSION 

CI • 

To create a supreme court for the District of Columbia,. nmt for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

MARCH 14, 1990 

Mr. DYMALLY (for himself and Mr. FAUNTROY) introduced the following bill; 
which was referred to the Committee on the District of Columbia 

A BILL 
To create a supreme court for the District of Columbia, and for 

other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "District of Columbia 

5 J urucial Reorganization Act of 1990". 

6 TITLE I-SUPREME COURT OF THE DISTRICT OF 

7 COLUMBIA 

8 SECTION 101. ESTABLISHMENT OF SUPREME COURT OF THE 

9 DISTRICT OF COLUMBIA. 

10 Title 11 of the District of Columbia Code is amended by 

11 adding after chapter 5 the following new chapter 6: 
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2 

1 "Chapter 6. Supreme Court of the District of 

2 Columbia 

"SUBCHAPTER 1. ESTABLISHMENT AND ORGANIZATION 

"Sec; 
"11-601. Establishment; court of record; seal. 
"11-602. Composition. 
"11-603. Justices; service; compensation. 
"11-604. Oath oj justices. 
"11-605. Hearings; quorum. 
"11-606. Absence, disability, or disqualification of judges; vacancies. 
"11-607. Assignment of justices to and from other courts of the District of Colum

bia. 
"11-60B. Clerks and secretaries for justices. 
"11-609. Reports. 

"SUBCHAPTER II. JURISDICTION 

"11-621. Certification to the Supreme Court of the District of Columbia. 
"11-622. Review by the Supreme Court of the District of Columbia. 
"11-623. Certification of questions onaw. 

"SUBCHAPTER m. MISClilLLANEOUS PROVISIONS 

"11-641. Contempt powers. 
"11-642. Oaths, affirmations, and acknowledgments. 
"11-643. Rules of court. 
"11-644. Judicial conference . 

.3 "SUBCHAPTER I. ESTABLISHMENT AND ORGANIZATION 

4 "§ 11-601. Establishment; court of record; seal. 

5 "(a) The Supreme Court. of the District of Columbia 

6 (hereafter in this chapter referred to as 'the court') is hereby 

7 established as a court of record in the District of Columbia. 

8 u(b) The court shall have a seal. 

9 "§ 11-602. Composition. 

10 The court shall consist of a chief justice and 6 associate 

11 justices. 

12 "§ 11-603. Justices; service; compensation. 

13 "(a) The chief justice and the justices of the court shall 

14 serve in accordance with chapter 1.5 of this title. 
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1 "(b) Justiges of the court shall be compensated at 90 

2 percent of the rate prescribed by law for justices of the 

3 United States Supreme Oourt. The chief justice shall receive 

4 $3,000 per year in addition to the salary of other justices. of 

5 the court. 

S "§ 11-604. Oath of justices. 

7 "Each justice, when appointed, shall take the oath pre-

8 scribed for judges of courts of the United States. 

9 "§ 11-605. Term; hearings; quorum. 

10 "(a) The court shall sit in one term each year for such 

11 period as it may determine. 

12 "(b) The court shall sit in banc to hear and determine 

13 ca~es and controversies, except that the court may sit in divi-

14 sions of 3 justices to hear and determine cases and controver-

15 sies certified for review under section 11-621 if the court 

16 determines that subsection (b)(2) of such section is the exclu-

17 sive basis for such certification. The court in banc for a hear-

18 ing shall consist of the justices oithe court in regular active 

19 service. 

20 "(c) A majority of the justices serving shall constitute a 

21 quomm. 

22 "(d) A rehearing before the court may be ordered by a 

23 majority of the justices of the court in regular active service. 

24 The court in banc for a rehearing shall consist of the justices 

25 of the court ill regular active service. 

ORR 4257 III 
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1 "§ 11-606. Absence, disability, or disqualification of jus-

2 tices; vacancies. 

3 "(a) When the chief justice of the court is absent or 

4 disabled, the duties of the chief justice shall devolve upon and 

5 be perfonned by such associate justice as the chief justice 

6 may designate in writing. In the event that the chief justice is 

7 (1) disqualified or suspended, or (2) unable or fails to make 

8 such a designation, such duties shall devolve upon and be 

9 perfonned by the associate justices of the court according to 

10 the seniority of their original commissions. 

11 "(b) A chief justice whose tenn as chief justice has ex

L2 pired shall continue to serve until redesignated or until a suc-

13 cessor has been designated. When there is a vacancy in the 

14 position of chief justice the position shall be filled temporarily 

15 as provided in. the second sentence of subsection (a). 

16 "§ 11-607. Assignment of justices to and from other courts 

17 of the District of Columbia. 

18 I'(a) The chief justice of the Supreme Court of the Dis-

19 trict of Columbia may designate and assign temporarily one 

20 or more judges of the District of Columbia. Court of Appeals 

21 or the Superior Court of the District of Columbia to serve on 

22 the Supreme Court of , the District of Columbia whenever the 

23 business of the Supreme Court of the District of Columbia so 

24 requires. Such designations or assignments shall be in con-

25 formity with the rules or orders of the Supreme Court of the 

26 District of Columbia. 
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1 "(b) Upon presentation of a certificate of necessity by 

2 the chief judge of the District of Oolumbia Oourt of Appeals 

3 or the chief judge of the Superior Oourt of the District of 

4 Oolumbia, the chief justice of the Supreme Oourt of the Dis-

5 trict of Oolumbia may designate and assign temporarily one 

6 or more justices of the Supreme Oourt of the District of 00-

7 lumbia to serve as a judge of the District of Oolumbia Oourt 

8 of Appeals or the Superior Oourt of the District of Oolumbia. 

9 "§ 11-60S. Clerks and secretaries for justices. 

10 "Each justice may appoint 'and remove a personal secre-

11 tary. The chief justice may appoint and remove not more 

12 than three personal law clerks, and each associate justice 

13 may appoint and remove not more than two personal law 

14· clerks. In addition, the chief justice may appoint and remove 

15 11\.w clerks for the court and law clerks and secretaries for the 

16 semor justices. The law clerks appointed for the court shall 

17 serve as directed by the chief justice. 

18 "§ 11-609. Reports. 

19 "Each justice shall submit to the chief justice such re-

20 ports and data as the chief justice may request. 

21 , "SUBCHAPTER n. JURISDICTION 

22 "§ 11-621. Certification to the Supreme Court of the Dis-

23 trict (If Columbia. 

24 U(a) In any case in which an appeal has been taken to or 

25 filed with the .District of Oolumbia Oourt of Appeals, the Su-
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1 preme Court of the District of Columbia, by order of the 

2 Supreme Court sua sponte, or, in its discretion, on motion of 

3 the District of Columbia Oourt of Appeals or of any party, 

4 may certify the case for review by the Supreme Court before 

5 it has been determined by the District of Oolumbia Court of 

6 Appeals. The effect of such certification shall be to transfer 

7 jurisdiction over the case to the Supreme Court of the Dis-

8 trict of Columbia for all purposes. 

9 H(b) Such certification may be made only when, in its 

10 discretion, the Supreme Court of the District of Columbia 

11 determines that-

12 "(1) the case is of such substantial or immediate 

13 public importance as to justify the deviation from 

14 normal appellate practice arid to require prompt deci-

15 sion in the District of Columbia Supreme Court; or 

16 "(2) the case was pending in the District of Co-

17 lumbia Court of Appeals on the effective date of this 

18 section and, because the justices of the Supreme Court 

19 of the District of Columbia were familiar with the case 

20 while serving as judges of the District of Columbia 

21 Court of Appeals, the sound and efficient administra-

22 tion of justice dictates that the case be certified for 

23 review by the Supreme Court of the District of Colum-

24 bia. 

eRR 4257 m 
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1 "§ 11-622. Review by the Supreme Court of the District of 

2 Columbia. 

3 "(a) .AJJ.y party aggrieved by a final decision of the Dis-

4 trict of Oolumbia Oourt of Appeals may petition the Supreme 

5 Oourt of the District of Oolumbia for an appeal. Such a peti-

6 tion may be granted and appeal be heard by the Supreme 

7 Oourt of the District of Oolumbia only upon the affirmative 

8 vote of not less than 3 of the justices that the matter involves 

9 a question that is novel or difficult, is the subject of conflict-

10 ing authorities within the jurisdiction, or is of importance in 

11 the general public interest or the administration of justice. 

12 The granting of such petitions for appeal shall be in the dis-

13 cretion of the Supreme Oourt of the District of Oolumbia. 

14 The Supreme Oourt of the District of Oolumbia shall not be 

15 required to state reasons for denial of petitions for appeal. 

16 "(b) On hearing an appeal in any case or controversy, 

17 the Supreme Oourt of the District of Oolumbia shall give 

18 judgment after an examination of the record without regard 

19 to errors or defects which do not affect the substantial rights 

20 of the parties. 

21 "§ 11-623. Certification of questions of law. 

22 Il(a) The Supreme Oourt of the District of Oolumbia 

23 may answer a question of law of the District of Oolumbia 

24 certified to it by the Supreme Oourt of the United States, a 

25 Oourt of Appeals of the United States, or the highest appel-

26 late court of any Stat~, if-

eHR 4257 IU 
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1 1/(1) such question of law may be determinative of 

2 the case pending in such a court; and 

3 1/(2) there is no controlling precedent regarding 

4 such question of law in the decisions of the District of 

5 Oolumbia Oourt of Appeals or the Supreme Oourt of 

6 the District of Oolumbia. 

7 I/(b) This section may be invoked by an order of any of 

8 the courts referred to in subsection (a) upon such court's 

9 motion or upon the motion of any party to the case. 

10 I/(c) A certification order under this section shaU-

II "(1) describe the question of law to be answered; 

12 "(2) contain a statement of all facts relevant to 

13 the question certified and the nature of the controversy 

14 in which the questions arose; and 

15 1/(3) upon the request of the Supreme Oourt of the 

16 District of Columbia contain the original or copies of 

17 the record of the case in question or of any portion of 

18 such record as the Supreme Oourt of the District of 

19 Oolumbia . considers necessary to determine the ques-

20 tions of law which are the subject of the motion. 

21 U(d) Fees and costs shall be the same as in appeals 

22 docketed before the Supreme Oourt of the District of Colum-

23 bia and shall be equally divided between the parties unless 

24 precluded by statute or by order of the certifying court. 

36-144 - 91 - 14 
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1 "(e) The written opinion of the Supreme Oourt of the 

2 District of Oolumbia stating the law governing any questions 

3 certified under subsection (a) shall be sent by the clerk to the 

4 certifying court and to the parties. 

5 "(f) The Supreme Oourt of the District of Oolumbia, on 

6 its own motion, the motion. of the District of Oolumbia Oourt 

7 of Appeals, or the motion of any party to a case pending in 

8 the Supreme Oourt of the District of Oolumbia or the District 

9 of Oolumbia Oourt of Appeals, ;may order certification of a 

10 question of law of another State to the highest court of such 

11 State if, in the view of the Supreme Oourt of the District of 

12 Oolumbia-

13 "(1) such question of law may be determinative of 

14 the case pending in the Supreme Oourt of the District 

15 of OolUmbia or the District of Oolumbia Oourt of Ap-

16 peals; and 

17 "(2) there is no controlling precedent regarding 

18 such question of law in the decisions of the District of 

19 Oolumbia Oourt of Appeals or the Supreme Oourt of 

20 the District of Oolumbia. 

21 "(g) The Supreme Oourt of the District of Oolumbia 

22 may prescribe the rules of procedure concerning the answer-

23 ing and certification of questions of law under this section. 
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1 "SUBCHAPTER III. MISCELLANEOUS PROVISIONS 

2 "§ 11-641. Contempt powers. 

3 "In addition to the powers conferred by section 402 of 

4 title 18, United States Code, the Supreme Court of the Dis-

5 trict of Columbia, or a justice thereof, may punish for disobe-

6 dience of an order or for contempt committed in the presence 

7 of the court. 

8 "§ 11-642. Oathf.l, affirmations, and acknowledgments. 

9 "Each justice of the Supreme Court of the District of 

10 Columbia and each employee of the court authorized by the 

11 chlef justice may administer oaths and affirmations and take 

12 acknowledgments 

13 "§ 11-643. Rules of court. 

14 "The SUllreme Court of the District of Columbia shall 

15 conduct its business in accordance with such rules and proce-

16 dures as the co:urt shall adopt. 

17 "§ 11-644. Judiicial conference. 

18 "The chieJf justice of the Supreme Court of the District 

19 of Columbia sh.all summon annually the justices and active 

20 judges of the District of Columbia courts to a conference at a 

21 time and pl&ce that the chief justice designates, for the pur-

22 pose of advising as to means of improving the administration 

23 of justice within tho District of Columbia. The chief justice 

24 shall preside at such conference which shall be known as the 

25 Judicial Conference of the District of Columbia. Each justice 

.liR 4257 nr 
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1 and judge summoned, unless excused by the chief justice of 

2 the Supreme Oourt of the District of Oolumbia, shall attend 

3 throughout the conference. The Supreme Oourt of the Dis-

4 trict of Oolumbia shall provide by its rules for representation 

5 of and active participation by members of the unified District 

6 of Oolumbia Bar and other persons active in the legal profes-

7 sion at such conference.". 

8 SEC. 102. TRANSITION PROVISIONS. 

9 (a) ELEVATION OF JUDGES OF THE DISTRICT OF 00-

10 LUMBIA OOURT OF APPEALS AS JUSTICES OF THE Su-

11 PREME OOURT OF THE DISTRICT OF OOLUMBIA.-

12 (1) Except as provided in paragraph (2), beginning 

13 on the effective date of this Act the chief judge of the 

14 District of Oolumbia Oourt of Appeals shall serve the 

15 remainder of the term to which he or she was appoint-

16 ed as the chief justice of the Supreme Oourt of the 

17 District of Oolumbia and the associate j~dges of the 

18 District of Oolumbia Oourt of Appeals shall serve the 

19 remainder of the respective terms to which they were 

20 appointed as associate, justices of the Supreme Oourt of 

21 the District of Oolumbia. The Supreme Oourt of the 

22 District of Oolumbia shall conform to the numerical re-

23 quirements of section 11-602 of the D.O. Oode 

24 through attrition. Vacancies in the offices of chief judge 

25 and a$sociate judge of the District of Oolumbia Oourt 
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1 of Appeals shall be filled in accordance with chapter 

2 15 of title 11 of the D.C. Code. 

3 (2) Any judge of the District of Columbia Court of 

4 Appeals may serve the remainder of Hie term to which 

5 he or she was appointed as a judge of tha,t court by 

6 providing written notice to the chief judge of the Dis-

7 trict of Columbia Court of Appeals not less than 30 

8 days after the date of the enactment of this Act. 

9 (b) TRANSITION PERIOD FOR THE. SUPREME COURT 

10 OF THE DISTRICT OF COLUMBIA.-

11 (1) The chief judge of the District of Columbia 

12 Court of Appeals shall be responsible for the adminis-

13 tration of the period of transition prior to the establish-

14 ment of the Supreme Court of the District of Colum-

15 bia, including the hiring of necessary staff, the prepara-

16 tion of facilities, and the purchase of necessary equip-

17 ment and supplies. 

18 (2) Not more than 120 days after the date of the 

19 enactment of this Act, the chief judge of the District of 

20 Columbia Court of Appeals shall submit to the Sub-

21 committee on Government Efficiency, Federalism, and 

22 the District of Columbia of the Committee on Govern-

23 mental Affairs of the Senate and the Committee on the 

24 District of Columbia of the House of Representatives a 

25 transition report, consistent with this Act, regarding 

.UR 4257 III 
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1 the establishment of the Supreme Court of the District 

2 of Columbia. 

3 (3) The provisions of this subsection shall take 

4 effect on the date of the enactment of this Act. 

5 SEC. 103. CONFORMING AND OTHER AMENDMENTS. 

6 (a) AMENDMENTS TO THE HOME RULE ACT.-

7 (1) Section 431(a) of the District of Columbia 

8 Self-Government and Governmental Reorganization 

9 Act is amended-

1.0 (A) in the first sentence by inserting "Su-

11 preme Court of the District of Columbia," after 

12 "vested in the"; and 

13 (B) by adding after the fourth sentence the 

14 follo,ving: "The Supreme Court of the District of 

15 Columbia has jurisdiction of appeals from the Dis-

16 trict of Columbia Court of Appeals and of cases 

17 certified to the Supreme Court under section 11-

18 621(a), District of Columbia Code.". 

19 (2) Section 431 of such Act is further amended in 

20 subsections (b), (c), and (g)-

21 (A) by inserting H chief justice or" before 

22 "chief judge" each place it appears; 

23 (B) by inserting "justice or" before "judge" 

24 each place it appears; and 
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(C) by inserting "justices or" before 

"judges" each place it appears. 

(3) Section 432 of such Act is amended-

(A) by inserting "justice or" before "judge" 

each place it appears; 

(B) by striking "District of Columbia Court 

of Appeals" each place it appears and inserting 

"Supreme Court of the District of Columbia"; and 

(C) in subsection (a)(1) by striking "law or 

which would be a felony in the District" and in

serting "law or the laws of the District of Colum

bia" . 

(4) Section 433 of such Act is amended-

(A) in the heading by inserting "JUSTIOES 

AND" before "JUDGES"; 

(B) by inserting "justices and" before 

"judges" each place it appears; and 

18 (C) by inserting "justice or" before "judge" 

19 each place it appears. 

20 (5) Section 434 of such Act is amended in subsec-

21 tions (b)(3) and (d)--

22 (A) by inserting "justice or" before "judge" 

23 each place it appears; and 

24 

25 

(B) by inserting "justices or" before 

"judges" each place it appears. 

eHR 4257 lH 
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1 (b) AMENDMENTS TO OHAPTER 1 OF TITLE 11, D.O. 

2 OODE.-

3 (1) Section 11~101(2), D.O. Oode, is amended by 

4 redesignating subparagraphs (A) and (B) as subpara-

5 graphs (B) and (0), respectively, and by adding before 

6 subparagraph (B) (as so redesignated) the following: 

7 "(A) The Supreme Oourt of the District of 00-

8 lumbia.". 

9 (2) Section 11-102 of the D.O. Oode is amended 

10 to read as follows: 

11 "§ 11-102. Status of Supreme Court of the District of 

12 Columbia. 

13 "The highest court of the District of Oolumbia is the 

14 Supreme Oourt of the District of Oolumbia. Final judgments 

15 and decrees of the Supreme Oourt of the District of Oolumbia 

16 and of the District of Oolumbia Oourt of Appeals where 

17 review is denied by the Supreme Court of the District of 

18 Oolumbia are reviewable by the Supreme Oourt of the United 

19 States in accordance with section 1257 of title 28, United 

20 States Oode.". 

21 (3) The item relating to section 11-102 of the 

22 table of contents of chapter 1 of title 11, D.O. Oode, is 

23 amended to read as follows: 

"11-102. Status of Supreme Court of the District of Columbia.". 

'DHR 4257 III 
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1 (c) AMENDMENTS TO OHAPTER 3 OF TITLE 11, D.O. 

2 OODE.-(l) Section 11-301, D.O. Oode, is amended to read 

3 as follows: 

4 "§ 11-301. Jurisdiction of appeals from the Supreme Court 

5 of the District of Columbia. 

6 "In addition to its jurisdiction as a United States court 

7 of appeals and any other jurisdiction conferred on it by law, 

8 the United States Oourt of Appeals for the District of Oolum-

9 bia Circuit has jurisdiction of appeals from judgments of the 

10 Supreme Oourt of the District of Oolumbia with respect to 

11 violations of criminal laws of the United States which are not 

12 applicable exclusively to the District of Oolumbia if a petition 

13 for the allowance of an appeal from that judgment is filed 

14 within 10 days after its entry.". 

15 (2) The item relating to section 11-301 of the table of 

16 contents of chapter 3 of title 11, D.O. Oode, is amended to 

17 read as follows: 

"11-301. Jurisdiction of appeals from the Supreme Court of the District of 
Columbia.". 

18 (d) AMENDMENTS TO OHAPTER 7 OF TITLE 11, D.O. 

19 OODE.-

20 (1) Ohapter 7 of title 11, D.O. Oode, is amended 

21 by striking sections 11-723 and 11-744 and by strik-

22ing the items relating to such sections in the table of 

23 contents of such chapter. 

eUR 4257 III 
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1 (2) Section 11-703(b), D.C. Oode, is amended by 

2 striking <1$500" and inserting "$2,500". 

3 (3) Section 11-707 is amended by striking "chief 

4 judge of the District of Oolumbia Court of Appeals" 

5 both places it appears and inserting "chief justice of 

6 the Supreme Court of the District of Columbia". 

7 (4) Section 11-708, D.C. Code, is amended by 

8 striking "not more than three law clerks for the 

9 court." and inserting "law clerks for the court and law 

10 clerks and secretaries for the senior judges.". 

11 (5) Section 11-'722, D.C. Code, is amended by 

12 striking "Commissioner" and inserting "Mayor". 

13 (6) Section 11-743 is amended by striking "ac-

14 cording to" and all that follows and inserting "in ac-

15 cordance with such rules ann procedures as it may 

16 adopt.". 

17 (e) AMENDMENTS TO CHAPTER 9 OF TITLE 11, D.C. 

18 CODE.-

19 (1) Section 11-904(b), D.C. Code, is amended by 

20 striking "$500" and inserting "$2,500". 

21 (2) Section 11-908, D.O. Code, is amended to 

22 read as follows: 

23 "(b) When the business of the Superior Court requires, 

24 the chief judge may certify to the chlef justice of the Supreme 

25 Court of the District of Columbia the need for an additional 
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1 judge or judges as provided in sections 11-607 and 11-

2 707.". 

3 (3) Section 11-910, D.C. Code, is amended by 

4 adding at the end the following new sentence: "In ad-

5 dition, the chief judge may appoint and remove law 

6 clerks for the court, who shall serve as directed by the 

7 chief judge.". 

8 (4) Section 11-946, D.C. Code, is amended-

9 (A) in the first sentence, by striking "accord-

10 ing to" and all that follows and inserting "in ac-

11 cordance with such rules and procedures as it 

12 may adopt.", and 

13 (B) by striking the second and third sen-

14 tences. 

15 (f) AMENDMENTS TO CHAPTER 15 OF TI'l'LE 11, D.C. 

16 CODE.-

17 (1) Section 11-1501, D.C. Code, is amended to 

18 read as follows: 

19 u§ 11-1501. Appointment and qualifications of judges. 

20 "(a) Except as provided in section 434(d)(I) of the Dis-

21 trict of Columbia Self-Government and Governmental Reor-

22 ganization Act, the President shall nominate, from the list of 

23 persons recommended by the District of Columbia Judicial 

24 Nomination Commission established under section 434. of 

25 such Act, and, by and with the advice and consent of the 
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1 Senate, appoint all justices and judges of the District of Co-

2 lumbia courts. 

3 "(b) No person may be nominated or appointed a justice 

4 or judge of a District of Columbia court unless that person-

5 "(1) is a citizen of the United States; 

6 «(2) is an active member of the unified District of 

7 Columbia Bar and has been engaged in the active 

8 practice of law in the District for the five years imme-

9 diately preceding nomination or foJ' such five years has 

10 served as a judge of the United States or the District 

11 of Columbia, has been on the faculty of a law school in 

12 the District, or has been employed as a lawyer by the 

13 United States or the District of Columbia government; 

14 "(3) is a bona fide resident of the District of Co-

15 lumbia and has maintained an actual place of abode in 

16 the District for at least 90 days immediately prior to 

17 nomination, and shall retain such residency as long as 

18 he or she serves as such judge, except judges appoint-

19 ed prior to December 23, 1973, who retain residency 

20 in Montgomery or Prince George's Oounties in Mary-

21 land, Arlington orFail'fax Counties (or any cities 

22 within the outer boundaries th6reof) or the city of AI-

23 exandria in Virginia shall not be required to be resi-

24 dents of the District to be eligible for reappointment 01' 

25 to serve any term to Which reappointed; 
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1 "(4) is recommended to the President, for such 

2 nomination and appointment, by the District of Oolum-

3 bia Judicial Nomination Oommission; and 

4 "(5) has not served, within a period of 2 years 

5 prior to nomination, as a member of the District of 00-

6 lumbia Oommission on Judicial Disabilities and Tenure 

7 or of the District of Oolumbia Judicial Nomination 

8 Oommission.". 

9 (2) Section 11-1504(a)(1), D.O. Oode, is amended 

10 by striking the period at the end of the first sentence 

11 and inserting the following: ", except that a retired 

12 judge may not serve or perform judicial duties on the 

13 Supreme Oourt of the District of Oolumbia.". 

14 (3) Section 11-1505(a), D.O. Oode, is amended in 

15. the second sentence by striking "District" and all that 

16 follows and inserting "of the court of the District of 

17 Oolumbia on which the judge serves.". 

18 (4) Subchapter I of chapter 15 of title 11, D.O. 

19 Oode, is amended by adding at the end the following 

20 new section: 

21 "§ 11-1506. Definitions. 

22 "For purposes of this chapter-

23 "(1) the term 'judge' means any justice of the Su-

24 preme Oourt of the District of Oolumbia, or any judge 
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1 of the District of Oolumbia Oourt of Appeals or the 

2 Superior Oourt. 

3 "(2) the term 'chief judge' means the chief justice 

4 of the Supreme Court of the District of Columbia, or 

5 the chief judges of the District of Columbia Court of 

6 Appeals or the Superior Court, as appropriate. 

7 (5) Section 11-1526, D.C. Code, is amended-

8 (A) by striking "District of Columbia Court 

9 of Appeals" each place it appears and inserting 

10 "Supreme Court of the District of Columbia"; and 

11 (B) in subsection (a) by striking "law or 

12 which w~uld be Ii felony in the District of Colum-

13 bia" and inserting "law or the laws of the District 

14 of Columbia". 

15 (6) Section 11-1528, D.C. Oode, is amended in 

16 subsection (a)(2)(0) by inserting "the Supreme Court of 

17 the District of Oolumbia or" after "elevation to". 

18 (7) Section 11-1529, D.C. Code, is amended by 

19 striking "District of Columbia Court of Appeals" and 

20 inserting "Supreme Court of the District of Columbia". 

21 (8) Section 11-1561, D.C. Code, is amended-· 

22 (A) in paragraph (1) by inserting "any justice 

23 of the Supreme Court of the District of Colum-

24 bia," before "and judge"; and 
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1 (B) in paragraph (2) by inserting "a justice in 

2 the Rupreme Court of the District of Columbia," 

3 before "'a judge". 

4 (9) The table of sections for subchapter I of chap-

5 ter 15 of title 11, D.C. Code, is amendod by adding at 

6 the end the following: 

"11-1506. Definitions.". 

7 (g) AMENDMENTS TO CID.\.PTER 17 OF TITLE 11, D.O. 

8 CODE.-

9 (1) Section 11-1701, D.C. Code, is amended-

10 (A) by amending subsection (a) to read as 

11 follows: 

12 "(a) The chief justice of the Supreme Court of the Dis-

13 trict of Columbia, in consultation with the chief judge of the 

14 District of Columbia Court of Appeals and the chief judge of 

15 the Superior Court of the District of Columbia, shall be re-

16 sponsible for the administration of the courts of the District of 

17 Columbia. The Executive Officer of the District of Columbia 

18 courts appointed under section 11-1703(a) shall assist the 

19 chief justice in carrying out the chief justice's responsibilities 

20 under this chapter.", 

21 (B) in subsection (b)-

22 

23 

24 

25 

.HR 4257 m 

(i) by striking "The Joint Committee" 

and inserting "In carrying out responsibilities 

under subsection (a), the chief justice of the 

Supreme Court of the District of Columbia"; 
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22 

23 

24 
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(ii) in paragraph (1), by' striking "poli-

cies" and inserting "policies with respect to 

nonjudicial employees"; 

(iii) in paragraph (9), by striking "With 

the concurrence" and all that follows 

through "other" and inserting "Other", and 

by striking "the District of Columbia Court 

of Appeals" and inserting "the Supreme 

Court of the District of Columbia, the Dis

trict of Columbia Court of Appeals,"; and 

(iv) by striking paragraph (6) and redes

ignating paragraphs (7), (8), and (9) as para

graphs (6), (7), and (8), 

(C) in subsection (c)-

(i) by redesignating paragraphs (1), (2), 

(3), and (4) as subparagraphs (A), (B), (C), 

and (D); 

(ii) by striking "(c)" and inserting the 

following: "(c)(l) There shall be a Joint 

Committee on Judicial Administration in the 

District of Columbia (bereafter in this chap

ter referred to as the 'Joint Committee') con

sisting of the chief justice of the Supreme 

Court of the District of Columbia (who shall 

serve as chairperson), the chief judge of the 
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1 District of Oolumbia Oourt of 4-ppeals, and 

2 the chief judge of the Superior Oourt of the 

3 District of Oolumbia."; 

4 (iii) by amending subparagraph (B) {as 

5 redesignated by clause (i» to read as follows: 

6 "(.8) formulate and enforce standards for outside 

7 activities of and receipt of compensation by the judges 

8 of the District of Oolumbia court system;"; and 

9 (iv) in subparagraph (0) (as redesignated 

10 by clause (i», by striking ", and institute 

11 such changes" and all that follows through 

12 "justice", and 

13 (D) in subsection (d)-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(i) by striking "(d)" and inserting "(2)"; 

and 

(ii) by striking "section" and inserting 

"subsection" . 

(2) Section 11-1702 is amended-

(A) in the heading by inserting "the chief 

justice and the" after "of'; 

(B) by redesignating subsections (a) and (b) 

as subsections (b) and (c), respectively; 

(0) by adding before subsection (b) the fol

lowing new subsection (a): 

eUR 4257 ill 
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1 "(a) The chief justice of the Supreme Oourt of the Dis-

2 trict of Oolumbia, in addition to the authority conferred by 

3 chapter 6 of this title, shall have the final responsibility for 

4 the management of regular administrative matters of that 

5 court, including the implementation in that court of the mat-

6 ters enumerated in section 11-1701(b)."; and 

7 (D) in subsections (b) and (c) (as redesignated 

8 by subparagraph (B»-

9 (i) by striking "supervise the internal 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

administration" each place it appears and in

serting "have the final responsibility for the 

management of regular administrative mat

ters", and 

(ii) by striking "Joint Oommittee" each 

place it appears and inserting "chief justice 

of the Supreme Oourt of the District of 00-

lumbia and the Joint Oommittee pursuant to 

section 11-1701". 

(3) Section 11-1703, D.O. Oode, is amended

(A) in subsection (a)-

(i) by striking "Joint Oommittee" each 

place it appears and inserting "chief justice 

of the Supreme Oourt of the District of 00-

lumbia", 
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(ii) by striking "He" each place it ap

pears and inserting "The Executive Officer", 

and 

(iii) in the fourth sentence, by striking 

"judges" and inserting "judge of the District 

of Columbia Court of Appeals and the chief 

judge of the Superior Court of the District of 

Columbia" ; 

(B) in subsection (b)-

(i) in the first sentence, by striking 

"Joint Committee on Judicial Administra

tion" and all that follows through "Courts" 

and inserting "chief justice of the Supreme 

Court of the District of Columbia, in consul

tation with the chief judge of the District of 

Columbia Court of Appeals and the chief 

judge of the Superior Court", and 

(ii) in the second sentence, by striking 

"Joint Committee" and inserting "chief jus

tice"; and 

(C) in subsection (d) by striking "the same 

compensation" and all that follows through "as" 

and inserting "a level of compensation, including 

retirement benefits, not to exceed the level of 

compensation provided for". 

elm 4257 IH 
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1 (4) Section 11-1721, D.O. Oode, IS amended to 

2 read as follows: 

3 "(a) The Supreme Oourt of the District of Oolumbia, the 

4 District of Oolumbia Oourt of Appeals, and the Superior 

5 Oourt of the District of Oolumbia shall each have a clerk 

6 appointed by the chief justice or the chief judge of that court 

7 who shall, under the direction of such chief justice or chief 

8 judge, be responsible for the daily operations of that court 

9 "(b) Each such clerk appointed under this section shall 

10 receive a level of compensation, including retirement benefits, 

11 determined by the chief justice of the Supreme Oourt of the 

12 District of Oolumbia iIi consultation with the chief judges of 

13 the District of Oolumbia Oourt of Appeals and the Superior 

14 Oourt ophe District of Oolumbia, except that such level may 

15 not exceed the level of compensation provided for the Execu-

16 tive Officer.". 

17 

18 

19 

20 

21 

22 

23 

24 

(5) Section 11-1725, D.O. Oode, is amended

(A) in subsection (a)-

eRR 4257 III 

(i) by striking "Subject to" and all that 

follows through "shall appoint" and inserting 

the following: "The chief justice of the Su

preme Oourt of the District of Columbia, in 

consultation with the chief judge of the Dis

trict of Oolumbia Oourt of Appeals and the 
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1 chief judge of the Superior Court of the Dis-

2 trict of Columbia, shall appoint", and 

3 (ii) by striking "both" and inserting 

4 Iiall"; 

5 (B) in the first sentence of subsection (b)-

6 (i) by striking <tThe Executive Officer" 

7 and all that follows through <tjudges)" and 

8 inserting l'Except as otherwise provided in 

9 this title, the Executive Officer shall appoint, 

10 and may remove, other nonjudicial personnel 

11 for the courts"; and 

12 (6) Section 11-1726, D.C. Code, is amended to 

13 read as follows: 

14 <tIn the case of nonjudicial employees of the District of 

15 Columbia courts whose compensation is not otherwise fixed 

16 by this title, the chief justice of the Supreme Court of the 

17 District of Columbia, in consultation \vith the chief judge of 

18 the District of Columbia Court of Appeals and the chief judge 

19 of the Superior Court of the District of Columbia, shall fix 

20 the rates of compensation of such employees without regard 

21 to chapter 51 and subchapterID of chapter 53 of title 5, 

22 United States Code. In fixing the rates of nonjudicial employ-

23 ees. under this section, the chief justice shall be guided by the 

24 rates of compensation fixed for other employees in the execu-

25 tive and judicial branches of the Federal and District of Co-

eliR 4257 III 
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1 lumbia Governments occupying the same or similar positions 

2 or occupying positions of similar responsibility, duty, and dif-

3ficulty. The rate of compensation fixed for any employee 

4 under this section may not in any instance exceed the level of 

5 compensation provided for the Executive Officer.". 

6 (7) Section 11-1727(a), D.C. Code, is amended 

7 by striking "The Executive Officer" and inserting 

8 "Subject to the supervision of the chief justice of the 

9 Supreme Court of the District of Columbia, the Execu-

10 tive Officer". 

11 (8) Section 11-1730(a), D.C. Code, is amended-

12 . (A) by striking "Judges" and inserting "Jus-

13 tices and judges"; 

14 (B) by inserting "11-609," after "sections"; 

15 and 

16 (C) by inserting "chief justice or" after "re-

17 spective". 

18 (9) Section 11-1731, D.C. Code is amended-

19 (A) by striking "or the chief judge" and in-

20 serting ", the chief justice, or the chief judges"; 

21 (B) in paragraph (7) by striking "the District 

22 of Columbia Bail Agency" and inserting "the Dis-

23 trict of Columbia Pre-trial Services Agency"; and 

24 (C) by striking paragraphs (10) and (11) and 

25 inserting the follo,ving: 

.1IR 4257 IH 
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1 "(10) the Department of Human Services.". 

2 (10) Section 11-1741, D.C. Code, is amended-

3 (A) by amending the matter preceding para-

4 graph (l) to read as follows: "Within the District 

5 of Columbi.a courts, and subject to the supervision 

6 . of the chief justice of the Supreme Court of the 

7 District of Columbia (acting in consultation with 

8 the chief judge of the District of Columbia Court 

9 of Appeals and the chief judge of the Superior 

10 Court of the District of Columbia), the Executive 

11 Officer shall-"; 

12 (B) by inserting "chief justice or" before 

13 "chief"< each place it appears in paragraphs (5), 

14 (7), and (9); and 

15 (C) by striking "supervise," each place it ap-

16 pears in paragraphs (1) and (3). 

17 (11) Section 11-1742(a), D.C. Code, is amended 

18 by striking "Joint Committee" and inserting "chief jus-

19 tice of the Supreme Court of the District of Colum-

20 bia". 

21 (12) Section 11-1743, D.O. Oode, is amended-

22 (A) in subsection (a), by striking "Joint Oom-

23 mittee,i < and all that follows through "annual esti-

24 mates" and inserting "chief justice of the Su-

25 preme Court of the District of Columbia, in con-
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1 sultation with the chief judge of the District of 

2 Columbia Court of Appeals and the chief judge of 

3 the Superior Court of the District of Columbia, 

4 shall prepare and submit t.o the Mayor of the Dis-

5 trict of Columbia annual estirnates"; and 

6 (B) in subsection (b), by striking "Bureau of 

7 the Budget" and jnserting "Office of Management 

8 and Budget". 

9 (13) Section 11-1744(5), D.C. Code, is amended 

10 by striking "Joint Cornrnittee" and all that follows and 

11 inserting "chief justice of the Supreme C'ourt of the 

12 District of Columbia, in consultation with the chief 

13 judge of the District of Columbia Court of Appeals and 

14 the chief judge of the Superior Court of the District of 

15 Columbia.". 

16 (14) Section 11-1745, D.C. Code, is amended-

17 (A) by striking "Joint Committee" each 

18 place it appears in subsections (a) and (b)(4) and 

19 inserting "chief justice of the Supreme Court of 

20 the District of Columbia"; and 

21 (B) in subsection (b)(2), by striling "Cornrnis-

22 sioner" and inserting "Mayor". 

23 (15) Section 11-1747, D.C. Code, is amended by 

24 striking "him" and inserting "the chief justice of the 
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1 Supreme Court of the District of Columbia or the Ex-

2 ecutive Officer". 

3 (h) AMENDMENTS TO CHAPTER 25 OF TITLE 11, D.C. 

4 CODE.-

5 (1) Section 11-2501, D.C. Code, is amended-

6 (A) by striking "District of Columbia Court 

7 of Appeals" each place it appears and inserting 

8 "Supreme Court of the District of Columbia"; and 

9 (B) by amending subsection (c) to read as fol-

IO lows: 

11 "(c) Members of the bar of the District of Columbia 

12 Court of Appeals in good standing on the effective date of the 

13 District of Columbia Judicial Reorganization Act of 1990 

14 shall be automatically enrolled as members of the bar of the 

15 Supreme Court of the District of Columbia, and shall be sub-

16 ject to its disciplinary jurisdiction.". 

17 (2) Section 11-2502, D.C. Code, is amended by 

18 striking "District of Oolumbia Court of Appeals" and 

19 inserting "Supreme Court of the District of Columbia". 

20 (3) Section 11-2503, D.C. Code, is amended by 

21 striking "District of Columbia Court of Appeals" and 

22 inserting "Supreme Court of the District of Columbia". 

23 (4) Section 11-2504, D.C. Code, is amended by 

24 striking "District of Columbia Court of Appeals" and 

25 inserting "other courts of the District of Columbia" . 
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1 (i) AMENDMENT TO CHAPTER 26 OF TITLE 11, D.C. 

2 CODE.-,-Section 11-2607, D.C. Code, is amended by strik-

3 ing "joint committee" and all that follows through "Commis-

4 sioner" and inserting "chief justice of the Supreme Court of 

5 the District of Columbia shall prepare and annually submit to 

6 the Mayor". 

7 G) AMENDMENT TO CHAPTER 3 OF TITLE 13, D.C. 

8 CODE.-Section 13-302, D.C. Code, is amended by insert-

9 ing "the Supreme Oourt of the District of Oolumbia," after 

1 0 "process of". 

11 (k) AMENDMENTS TO CHAPTER 3 OF TITLE 17, D.C. 

12 CODE.-

13 (1) The chapter heading for chapter 3 of title 17, 

14 D.C. Code, is amended to read as follows: "SUPREME 

15 COURT OF THE DISTRICT OF COLUMBIA AND DIS-

16 TRICT OF OOLUMBIA OOURT OF APPEALS.". 

17 (2) Section 17-302, D.C. Code, is amended by 

18 striking "District of Columbia Court of Appeals" each 

19 place it appears and inserting "Supreme Court of the 

20 District of Columbia". 

21 (3) Section 17-305, D.C. Code, is amended by 

22 adding at the end the following new subsection: 

23 "(c) The Supreme Court of the District of Columbia 

24 shall apply the same standards regarding the scope of review 
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1· and the reversal of judgment as the District of Columbia 

2 Court of Appeals applies uno.er subsections (a) and (b).". 

3 (4) Section 17-306, D.C. Code, is amended by in-

4 serting "Supreme Court of the District of Columbia or 

5 the" before "District". 

6 0) AMENDMENT TO TITLE 28, UNITED STATES 

7 CODE.-Section 1257 of title 28, United States Code, is 

8 amended by striking "District of Columbia Court of Appeals" 

9 and inserting "Supreme Court of the District of Columbia". 

10 SEC. 104. AUTHORIZATION OF APPROPRIATIONS. 

11 (a) IN GENERAL.-In addition to any other sums au-

12 thorized to be appropriated to the District of Columbia, there 

13 are authorized to be appropriated to the District of Columbia 

14 for costs incurred. by the District of Columbia in implement-

15 ing the amendments made by sections 101 and 103 and in 

16 carrying out the provisions of section 102 the following 

17 amounts: 

18 (1) $1.,200,000, for fiscal year 1991. 

19 (2) $5,000,000, for fiscal year 1992. 

20 (3) $4,000,000, for fiscal year 1993. 

21 (4) $3,000,000, for fiscal year 1994. 

22 (5) $2,000,000, for fiscal year 1995. 

23 (6) $1,000,000, for fiscal year 1996. 

24 (b) AVAILABILITY OF FuNDs.-Funds appropriated 

25 pursuant to the authorization referred to in subsection (a) 
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1 shall remain available to the District of Oolumbia until 

2 expended. 

3 SEC. 105. EFFECTIVE DATE. 

4 Except as otherwise provided, the provisions of this title 

5 shall take effect one year after the date of enactment of this 

6 Act. 

7 TITLE II-JUDGES OF THE DISTRIOT OF 

8 OOLUMBIA OOURTS 

9 SEC. 201. DESIGNATION OF CHIEF JUDGE. 

10 Section 11-1503(a), D.O. Oode, is amended to read as 

11 follows: 

12 "(a)(l) Except as provided in paragraph (2), the chief 

13 justice or chief judge of a District of Oolumbia court shall be 

14 designated by the District of Oolumbia Judicial Nomination 

15 Oommission from among the judges of the court in regular 

16 active .service. A chief judge shall serve for a term of 4 years 

17 or until a successor is designated, and shall be eligible for 

18 redesignation. A judge may relinquish the position of chief 

19 judge, after giving notice to the District of Oolumbia Judicial 

20 Nomination Oommission. 

21 "(2) Notwithstanding the first sentence of paragraph (1), 

22 the first chief justice of the Supreme Oourt of the District of 

23 Oolumbia shall be appointed in accordance with the provi-

24 sions of section 102(f1) of the District of Oolumbia <Tudicial 

25 Reorganization Act of 1990.". 
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1 SEC. 202. COMPOSITION OF SUPERIOR COURT OF THE DIS· 

2 TRICT OF COLUMBIA. 

3 Section 11-903, D.C. Code, as amended by section 138 

4 of the District of Columbia Appropriations Act, 1990, is 

5 Il:mended by striking '~Subject to the enactment of authorizing 

6 legislation, the" and inserting "The". 

7 SEC. 203. EFFECTIVE DATE. 

8 Except as otherwise provided, the provisions of this title 

9 shall take effect on the date of the enactment of this Act. 

10 TITLE ill-JUDICIAL MAGISTRATES 

11 SEC. 301. JUDICIAL MAGISTRATES. 

12 (a) IN GENERAL.-

13 (1) REPLACEMENT OF HEARING COl\rMISSION-

14 ERs.-Section 11-1732, D.C. Code, is amended to 

15 read as follows: 

16 "11-1732. Judicial Magistrates. 

17 "(a) ESTABLI~HMENT.-There are established not 

18 fewer than 15 judicial magistrates for 1990, not fewer than 

19 20 judicial mll.gistrates for 1991, and not fewer than 25 judi-

20 cial magistrates for 1992, who shall serve as judicial officers 

21 in the Superior Court and perform the duties enumerated in 

22 subsection (f) and such other duties authorized by the chief 

23 judge of the Superior Court, together wit,h such other func-

24 tions incidental to such duties as are consistent with the rules 

25 of the Superior Court and the Constitution trnd laws of the 

26 United States and the District of Columbia . 
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1 "(b) .A!>POINTMENT.-

2 "(1) IN GENERAL.-Judicial magistrates shall be 

3 appointed by the chief judge of the Superior Oourt of 

4 the District of Columbia, with the approval of a major-

5 ity of the judges of the Superior Court in active serv-

6 ice, from among individuals recommended by the Dis-

7 trict of Columbia Judicial Nomination Commission. 

8 "(2) TRAINING PROGRAM.-The Joint" Committee 

9 shall establish a training program for judicial magis-

10 trates to assist magistrates in performing their duties 

11 under this section. 

12 "(c) QUALIFICATIONS.-No individual shall be appoint-

13 ed as a judicial magistrate unless that individual-

14 "(1) is a citizen of the United States; 

15 "(2) is an active member of the unified District of 

16 Columbia Bar and has been engaged in the active 

17 practice of law in the District for the 5 years immedi-

18 ately preceding the appointment or for such 5 years 

is has been on the faculty of a law school in District, or 

20 has been employed as a lawyer in the District of Co-

21 lumbia by the United States Qr District government; 

22 and 

23 "(3) is a bona fide resident of the District of Co-

24 lumbia and has maintained an actual place of abode in 

25 the District for at least 90 days immediately prior to 
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1 appointment, and retains such residency during service 

2 as a judicial magistrate. 

3 "(d) SERVICE OF JUDICIAL MAGISTRATES.-

4 "(1) Judicial magistrates shall be appointed for 

5 terms of 6 years and may be reappointed for terms of 6 

6 years in 'accordance with section 433(d) of the District 

7 . ·of Oolumbia Self-Government and Governmental Reor-

8 ganization Act. 

9 "(2) Upon the expiration of a judicial magistrate's 

10 term, a judicial magistrate may continue to perform the 

11 duties of office until a successor is appointed, or for 90 

12 days after the date of the expiration of the judicial 

13 magistrate's term, whichever is earlier. 

14 "(3) No individual may serve as a judicial magis-

15 trate after having attained the age of 74. 

16 "(4) Judicial magistrates may not engage in the 

17 practice of law, or in any other business, occupation, or 

18 employment inconsistent with the expeditious, proper, 

19 and impartial performance of their duties as judicial 

20 magistrates. 

21 . "(5) Judicial magistrates shall abide by the same 

22 standards of conduct that apply. to judges of District of 

23 Columbia courts. 
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1 "(e) OOMPENSATION.-Judicial. magistrates shall be 

2 compensated at a rate equal to 80 percent of the rate of 

3 compensation for a judge of the Superior Oourt. 

4 "(f) DUTIES OF JUDIOIAL MAGISTRATES.-A judicial 

5 magistrate, when authorized by the chief judge of the Superi-

6 or Oourt and subject to the rules of the Superior Oourt, may 

7 make findings and enter final orders or judgments as provided 

8 by law, which shall constitute a final order or judgment of the 

9 Superior Oourt, with respect to proceedings concerning the 

10 following: 

11 "(1) landlord and tenant disputes brought under 

chapter 15 of title 16 of the District of Oolumbia Oode, 

or chapter 39 of the Act of March 3, 1901 (31 Stat. 

12 

13 

14 1382; section 45-1401 et seq., D.O. Oode); 

15 "(2) small claims proceedings brought under chap-

16 ter 13 of this title; 

17 "(3) civil proceedings at law or in equity in which 

18 the amount in controversy does not exceed $25,000; 

19 "(4) criminal misdemeanors; 

20 "(5) proceedings to determine conditions of re-

21 lease pursuant to the provisions of title 23 of the Dis-

22 trict of Oolumbia Oode; 

23 "(6) preliminary examinations and initial probation 

24 revocation hearings in all criminal cases to determine if 
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1 there is probable cause to believe that an offense has 

2 been committed and that the accused committed it; 

3 r/(7) civil pre-trial discovery proceedings; 

4 "(8) traffic offenses; 

5 "(9) proceedings brought pursuant to the Mentally 

6 Retarded Citizens Constitutional Rights and Dignity 

7 Act of 1978 (section 6-1901 et seq., D.C. Code); 

8 "(10) uncontested actions or proceedings assigned 

9 to the Family Division of the Superior Oourt under 

10 section 11-1101, unless, in an uncontested proceeding 

11 brought under section 11-1101(13), a child is alleged 

12 to have committed an act which would constitute a 

13 felony if committed by an adult; 

14 "(11) contested proceedings brought under para-

15 graphs (1), (3), (4), (10), or (13) of section 11-1101 in-

16 volving the establishment or enforcement of child sup-

17 port or the modification of an existing child support 

18 order; 

19 "(12) contested proceedings brought under section 

20 11-1101(13) in which a child is alleged to be delin-

21 quent, neglected, or in need of s.upervision, to deter-

22 mine conditions of detention, release, or placement, or 

23 determinations of probable cause, unless the child is al-

24 leged to have committed an act which would constitute 

25 a felony if committed by an adult; 

36-144 - 91 - 15 
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1 "(13) contested proceedings brought under section 

2 11-1101(14) to determine probable cause; 

3 "(14) contested proceedings brought under section 

4 11-101(15) or section 11-1101(16); and 

5 "(15) uncontested probate and fiduciary proceed~ 

6 ings brought under title 20 of the District of Oolumbia 

7 Code.". 

8' (2) CLERICAL AMENDMENT.-The item relating 

9 to section 11-1732 of the table of contents of chapter 

10 17 of title 11, D.O. Oode, is amended to read as 

11 follows: 

"11-1732. Judicial magistrates.". 

12 (b) REMOVAL FOR DISABILITY BY OOMMISSION ON 

13 JUDIOIAL DISABILITmS AND TENURE.-Section 11-1521, 

14 D.O. Code, is amended by striking "a judge" and inserting 

15 u a jlldge or judici!!J magistrate". 

16. (c) APPOINTMENT OF JUDICIAL MAGISTRATES.-

17 (1) TRANSITION PROVISION REGARDING HEAR-

18 ING COMMISSIONERS.-Any individual serving as a 

19 hearing cQmmissioner under section 11-1732 of the 

20 District of Oolumbia Code as of the date of the enact-

21 ment of this Act shall serve the remainder of such indi-

22 vidual's term as a judicial magilltrate, and may be 

23 reappointed as a judicial magistrate in accordance with . 

24 section 433(d)(1) of District of Columbia Self-Go vern-

25 ment and Governmental Reorganization Act (as added 
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1 by paragraph (3)(B), except that any individual serving 

2 as a hearing commissioner as of the date of the enact-

3 ment. of this Act who was appointed as a hearing com-

4 missioner prior to the effective date of section 11-1732 

5 of the District of Columbia CoM shdl not be required 

6 to a resident of the Distril.:G of Columbia to be eligible 

7 to be reappointed. 

8 (2) ApPOINTMENTS MADE FROM INDIVIDUALS 

9 NOMINATED BY JUDICIAL NOMINATION COMMIS-

10 sION.-Section 434(b)(3) of the District of Columbia 

11 Self-Government and Governmental Reorganization 

12 Act is amended by striking the period at the end and 

13 inserting the following: ", and to submit nominees for 

14 appointment to positions as judicial magistrates of the 

15 Superior Court of the District of Columbia in accord-

16 ance with section 11-1732 of the District of Columbia 

17 Code."." 

18 (3) REVIEW OF CANDIDATES. FOR REAPPOINT-

19 MENT BY TENURE COMMISSION.-Section433 of the 

20 District of Columbia Self-Government and Governmen-

21 tal Reorganization Act (as amended by section 

22 103(a)(4)(A» is further amended-

23 (A) in the heading of such section, by strik-

24 ing "JUSTICES AND JUDGES" and insertL'lg "JUs-
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1 TICES, JUDGES, AND JUDICIAL MAGISTRATES"; 

2 and 

3 (B) by adding at the end the following new 

4 subsection: 

5 "(d) Not less than than 6 months prior to the expiration 

6 of such individual's term of office, any judicial magistrate of 

7 the Superior Court of the District of Columbia under section 

8 11-1732 of the District of Columbia Code may file with the 

9 Tenure Commission a declaration of candidacy for reappoint-

10 ment. If a declaration of candidacy is so .filed, the Tenure 

11 Commission shall, not less than 60 days prior to the expira-

12 tion of the declaring candidate's term of office, prepare and 

13 submit to the chief judge of the Superior Court of the District 

14 of Columbia (hereafter in this subsection referred to as the 

15 "chief judge") a written evaluation of the declaring candi-

16 date'.s performance during the candidate's present term of 

17 office and the candidate's fitness for reappointment to another 

18 term. If the Tenure Commission determines the cleclaring 

19 candidate to be well qualified for reappointment to another 

20 term, then the term of such candidate shall be automatically 

21 extended f{)r another full term, subject to mandatory retire-

22 ment, suspension, or removal. If the Tenure Commission de-

23 termines the declaring candidate to be qua.liiied for reappoint-

24 ment to another term, then the chief judge may extend the 

25 term of such candidate for another full term, subject to man-
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1 datory retirement, suspension, or removal. If the Tenure 

2 Commission determines the declaring candidate to be un-

3 qualified for reappointment to another term, then the chief 

4 judge may not extend the term of such candidate, and such 

5 candidate shall not be eligible for reappointment or appoint-

6 ment as a judicial magistrate or as a judge of a District of 

7 Columbia court. If a declaration of candidacy is not filed 

8 under this paragraph by -any judicial magistrate, or if the 

9 chief judge does not extend the torm of a declaring candidate 

10 determined to be qualified by the Tenure Commission, a va

II caney shall result upon the expiration of the judicial magis-

12 trate's term of office and shall be filled by appointment as 

13 provided under section 434(e).". 

14 (4) VACANCIES FILLED BY INDIVIDUALS NOMI-

15 NATED BY JUDICIAL NOMINATION COMMISSION.-

16 Section 434 of the District of Columbia Self-Govern-

17 ment and Governmental Reorganization Act is amend-

18 ed by adding at the end the following new subsection: 

19 "(e)(l) In the event of a vacancy in any position of a 

20 judicial magistrate of the Superior Court of the District of 

21 Columbia under section 11-1732 of the District of Columbia 

22 Code, the Commission shall, not later than 60 days followiug 

23 the occurrence of such vacancy, submit to the chief judge of 

24 the Superior Court of the District of Columbia (hereafter in 

25 this subsection referred to as the "chief judge") a list of 3 
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1 persons for possible nomination l),nd appointment for each va-

2 caney. If more than one vacancy exists at one given time, the 

3 Oommission must submit lists in which no person is named 

4 more than once and the chief judge way select more than one 

5 nominee from one list. Whenever a vacancy will occur by 

6 reason of the expiration of such a. magistrate's term of office, 

7 the Oommission's list of nominees shall be submitted to the 

8 chief judge not less than 60 days prior to the occurrence of 

9 such vacancy. 

10 "(2) In the event any person recommended by the Com-

11 mission lmder this paragraph requests that his recommenda-

12 tion be withdrawn; dies, or in any other way becomes dis-

13 qualified to serve as a judicial magistrate, the Oommission 

14 shall promptly recQmmend to the .chief judge one person to 

15 replace the person originally recommended. 

16 "(3) In no instance shall the Oommission recommend 

17 any person who does not, upon the time of appointment to 

18 service as a judicial magistrate, meet the qualifications speci-

19 fied in section 11-1732(c) of the District of Oolumbia 

20 Oode.". 

21 (d) OONFORMING AMENDMENTS.-(l) Section 11-

22 1701(c)(1)(B), D.O. Oode (as amended and redesignated by. 

23 section 103{g)(1)(O» is amended by inserting "and judicial 

24 magistrates" after "judges". 
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1 (2) Section 16-924, D.C. Code, is amended by striking 

2 "hearing commissioner" each place it appears and inserting 

3 "judicial magistrate". 

4 (3) The District of Columbia Self-Government and Gov-

5 ernmental Reorganization Act is amended-

6 (A) in section 431(g}, as amended by section 

7 103(a)(2)(B), by striking "justice or" and inserting "ju-

8 dicial magistrate, justice, or"; and 

9 (B) in section 432, as amended by section 

10 103(a)(3}(A}, by striking "justice or" each place it ap-

11 pears and inserting "judicial magistrate, justice, or". 

12 SEC. 302. STUDY OF UTILIZATION AND EFFECTIVENESS OF JU-

13 DIClAL MAGISTRATES. 

14 (a) STUDY.-During each of the first 3 years that begins 

15 after the date of the enactment of this Act, the chief judge of 

16 the Superior Oourt of the District of Oolumbia shall, in con-

17 sultation with members of the unified bar of the District of 

18 Oolumbia. and other interested parties, conduct a study of the 

19 utilization and effectiveness of judicial magistrates in the Dis-

20 trict of Oolumbia court system. 

21 (b) REPoRT.-Not later than the last day of each of the 

22 first 3 years that begins after the date of the enactment of 

23 this Act, the chief judge of the Superior Oourt shall submit a 

24 report on the study conducted under subsection (a) to Oon-

25 gress and the Mayor of the District of Oolumbia. 
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1 SEC. 303. EFFECTIVE DATE. 

2 The provisions of this title shall take effect on the date 

3 of the enactment of this Act. 

4 TITLE IV -JUDIOIAL NOMINATION OOMMISSION 

5 AL'ID OOMMISSION ON JUDICIAL DISABlL-

6 ITIES AND TENURE 

7 SEC. 401. DISTRICT OF COLUMBIA COMMISSION ON JUDICIAL 

8 DISABILITIES AND 'rENURE. 

9 Subsection (a) of section 11-1522, D.O. Oode, is 

10 amended to read as follows: 

11 "(a) The Oommission shall consist of 9 members ap-

12 pointed as follows: 

13 "(1) The President of the United States shall ap-

14 point 1 member of the Oommission. 

15 "(2) 2 members shall be appointed by the Board 

16 of Governors of the unified District of Oolumbia Bar-

17 "(A) both of whom shall have been members 

18 of the unified District of Oolumbia Bar and have 

19 been activelY engaged in the practice of law in 

20 the District of Oolumbia for at least 5 of the 10 

21 years immediately preceding such appointment; 

22 and 

23 "(B) at least 1 of whom shall be a resident 

24 of the District of Oolumbia. 
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1 "(3) The Mayor of the District of Oolumbia shall 

2 appoint 2 members of the Oommission, one of whom 

3 shall. not be a lawyer. 

4 "(4) The Oouncil of the District of Oolumbia shall 

5 appoint 1 member of the Oommission who shall not be 

6 a lawyer. 

7 "(5) The Ohief Judge of the United States Dis-

8 trict Oourt for the District of Oolumbia shall appoint 

9 one member of the OOIIUPission. The member appoint-

10 ed by the Ohief Judge shall be an active or retired 

11 Federal judge serving in the District of Oolumbia. 

12 "(6) The Delegate to the House of R"vresenta-

13 tives from the District of Oolumbia shall appoint 1 

14 member of the Oommission. 

15 "(7) The Ohairman of the Oouncil of the District 

16 of Oolumbia shall appoint 1 member of the Oom-

17 mission. " . 

18 SEC. 402. DISTRICT OF COLUMBIA JUDICIAL NOMINATION 

19 COMMISSION. 

20 Section 434 of the District of Oolumbia Self-Govern-

21 ment and Governmental Reorganization Act (as amended by 

22 sections 103(a)(5) and 301(c)(1)(B» is further amended-

23 (1) in subsection (a) in the second sentence by 

24 striking "seven" and inserting "9"; and 
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1 (2) in subsection (b)(4) by inserting after para-

2 graph (E) the following new paragraphs: 

3 "(F) 1 member shall be appoint~d by the Delegate 

4 to the House of Representatives from the District of 

5 Columbia. 

6 "(G) 1 member shall be appointed by the Chair-

7 man of the Council of the District of Columbia.". 

8 SEC. 403. EFFECTIVE DATE. 

9 The provisions of this title shall take effect on the date 

10 of the enactment of this Act. 

11 TITLE V-CITIZENS ADVISORY COMMITTEE ON 

12 THE JUDICIAL SYSTEM OF THE DISTRICT OF 

13 COLUMBIA 

14 SEC. 501. CITIZENS ADVISORY COMMITTEE ON THE JUDICIAL 

15 SYSTEM OF THE DISTRICT OF COLUl\IBIA. 

16 (a) ESTABLISHMENT.-There shall be a Citizens Advi-

17 sory Committee on the Judicial System of the District of 

18 Columbia which shall advise the Congress, the Mayor, and 

19 the Council of the District of Columbia concerning the fair-

20 ness and efficiency of the courts and judicial system of the 

21 District of Columbia. 

22 (b) MEMBERsHIP.-The Advisory Committee shall con-

23 sist of 15 members apppinted not later than 180 days after 

24 the date of the enactment of this Act as follows~ 
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(1) 3 members appointed by the Chief Justice of 

the Supreme Court of the District of Columbia from 

among the judges of the District of Columbia courts. 

(2) 1 member appointed by the Mayor of the Dis

trict of Columbia. 

(3) 1 member appointed by the Delegate to the 

House of Representatives from the District of 

Columbia. 

(4) 1 member appointed by the President of the 

District of Columbia Bar. 

(5) 1 memlJer appointed by the Chairman of the 

Council of the District of Columpia. ! 
(6) Eight members, ione of whom shall be appoint

ed by each member of ~he Council of the District of 

Columbia repreElenting a ward of the District of Co~ 
1 " I 

lumbia. I ) I I 
(c) CHAIR~ERSON.-The Advisory Committee shall 

18 elect a chairperson, who may not be a judge. 

19 (d) MEETINGs.--The first meeting of the Advisory 

20 Committee shall be called by the Delegate to the House of 

21 Representatives from the District of Columbia. The Advisory 

22 Committee shall meet: at such times as 'may be determined by 

23 a majority of the members and at the call of the chairperson. 

24 (e) REPoRTs.-The Advisory Committee shall submit 

25 an annual report to appropriate committees of the Congress, 
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1 the Mayor, the Joint Oommittee on Judicial Administration 

2 in the District of Oolumbia, and the Oouncil of the District of 

3 Columbia concerning the administration of the courts of the 

4 District Of Oolumbia and the operation of the system of jus-

5 tice of the District of Oolumbia. The Advisory Oommittee 

6 may submit such other interim reports as are considered nec-

7 essary and appropriate. 

S (f) OOMMENT ON PENDING OASES PROHIBITED.-The 

9 Advisory Committee may not include in any report submitted 

10 under subsection (e) any comment on a specific case or action 

11 pending before any court of the District of Oolumbia during 

12 the period of time covered by such a report. 

o 
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SHOWING EFFECT OF COMMITTEE AMENDMENT IN THE NATURE 
OF A SUBSTITUTE TO H.R. 4257 

[Insert the part which is underlined and 

strike the part which is printed in linetype] 

1 SECTION 1. SHORT TITLE. 
I 

2 This Act may be cited as the "District of Columbia 

3 Judicial Reorganization Act of 1990". 

4 TITLE I--SUPREME COURT OF THE DISTRICT OF COLUMBIA 
5 SECTION 101. ESTABLISHMENT OF SUPREME COURT OF THE DISTRICT 

6 OF COLUMBIA. 

7 Title 11 of the District of Columbia Code is amended by 

B adding after chapter 5 the following new chapter 6: 

9 "Chapter 6. Supreme Court of the District of Columbia 

"SUBCHAPTER I. ESTABLISHMENT AND ORGANIZATION 

Sec. 
"11-601. Establishment; court of record; seal. 
"11-602. Composition. 
"11-603. Justices; service; compensation. 
"11-604. Oath of justices. 
"II-60S. Hearings; quorum. 
"11-606. Absence, disability, or disqualification of judges; 

vacancies. 
11-607. Assignment of justices to and from other courts of 

the District of Columbia. 
11-608. Clerks and secretaries for justices. 

"11-609. Reports. 

SUBCHAPTER II. JURISDICTION 

11-621. Certification to the Supreme Court of the District 
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of Columbia. 
"11-622. Review by the Supreme Court of the District of 

Columbia. 
11-623. Certification of questions of law. 

"SUBCHAPTER III. MiSCEllANEOUS PROVISIONS 

"ll~641. Contempt powers. 
"11-642. Oaths, affirmations, and acknowledgments. 
"11-643. Rules of court. 

11-544. Judicial conference. 

1 "SUBCHAPTER I. ESTABLISHMENT AND ORGANIZATION. 

2 "511-601. Establishment; court of record; seal. 

3 "(a) The Supreme Court of the District of Columbia 

4 (hereafter in this chapter. referred to as the court') is 

5 hereby established as a court of record in the District of 

6 Columbia. 

7 "(b) The court shall have a seal. 

8 "511-602. Composition. 

9 The court shall consist of a chief justice and 6 

10 associate justices. 

11 "511-603. Justices; service; compensation. 

12 "(a) The chief justice and the justices of the court 

13 shall serve in accordance with chapter 15 of this title. 

14 "(b) Justices of the court shall be compensated at 90 

15 percent of the rate prescribed by law for justices of the 

16 United States Supreme Court. The chief justice shall receive 

17 $3,000 per year in addition to the salary of other justices 

18 of the court. 
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1 "511-604. oath of justice~. 

2 ":Each justice, when appointed, shall take the oath 

3 prescribed for judges of courts of the united States. 

4 ." 511-605. Term~ hearings~ q1.l:prum. 

5 (a) The court shall sit in one term each year for such 

6 period as it may determine. 

7 (b) The court shall sit in banc to hear and determine 

8 cases and controversies, except that the court may sit in 

9 divisions of 3 justices to hear and determine cases and 

10 controversies certified for review under section 11-621 if 

11 the court determines that subsection (b)(2) of such section 

12 is the exclusive basis for such cartification. The court in 

13 banc for a hearing shall consist of the justices of the court 

14 in regular active service. 

15 (c) A majority of the justices serving shall cDnstitute 

16 a quorum. 

17 ""(d) A rehearing before the court may be ordered by a 

18 majority of the justices of the court in regular active 

19 service. The court in banc for a rehearing shall consist of 

20 the justices of the court in regular active service. 

21 511-606. Absence, disability, or disqualification of 

22 justices~ vacancies. 

23 ""(a) When the chief justice of the court is absent or 

24 disabled, the duties of the chief justice shall devolve upon 

25 and be performed by such associate justice as the chief 
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1 justice may designate in writing. In the event that the chief 

2 justice is (1) disqualified or suspended, or (2) unable or 

3 fails to make such a designation, such duties shall devolve 

4 upon and be performed by the associate justices ·of the court 

5 according to the seniority of their original commissions. 

6 "(b) A chief justice whose term as chief justice has 

7 expired shall continue to serve until redesignated or until a 

8 successor has been designated. When there is a vacancy in the 

9 position of chief justice the position shall be filled 

10 temporarily as provided in the second sentence of subsection 

11 (a). 

12 "511-607. Assignment of justices to and from other courts of 

13 the District of Columbia. 

14 (a) The chief justice of the Supreme COurt of the 

15 District of Columbia may designate and assign temporarily one 

16 or more judges of the District of Colum~ia Court of Appeals 

17 or the Superior Court of the District of Columbia to serve on 

18 the Supreme Court of the District of Columbia whenever the 

19 business of the Supreme Court of the District of Columbia so 

20 requires. Such designations or assignments shall be in 

21 conformity with the rules or orders of the Supreme Court of 

22 the District of Columbia. 

23 "(b) Upon presentation of a certificate of necessity by 

24 the chief judge of the District of Columbia Court of Appeals 

25 or the chief judge of the SuperiGr Court of the District of 
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1 Columbia, the chief justice of the Supreme Court of the 

2 District of Columbia may designa~e and assign temporarily one 

3 or more justices of the Supreme Court of the District of 

4 Columbia to serve as a judge of the District of Columbia 

5 Court of Appeals or the Superio.r Court of the District of 

6 Columbia. 

7 ··Sll-608. Clerks and secretaries for justices. 

8 Each justice may appoint and remove a personal 

9 secretary. The chief justice may appoint and remove not more 

10 than three personal law clerks, and each associate justice 

11 may appqint and remove not more than two personal law clerks. 

12 In add.ition, the chief justice may appoint and remove law 

13 clerks for the court and law cler~5 and secretaries for the 

14 senior justices. The law clerks appointed for the court shall 

15 serve as directed by the chief justice. 

16 "511-609. Reports. 

17 "Each justice shall submit to the chief justice such 

18 reports and data as the chief j~stice may request. 

19 "SUBCHAPTER 11. JURISDICTION 

20 ··Sll-621. Certification to the Supreme Court of the District 

21 of Columbia. 

22 (a) In ar.y case in which an appeal has been taken to or 

23 filed with the District of Columbia Court of Appeals, the 

24 Supreme Court of the District of Columbia, by order of the 

25 Supreme Court sua sponte, or, in its discretion, on motion of 
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1 the District of Columbia Court of Appeals or of any party, 

2 may certify the case for review by the Supreme Court before 

3 it has been determined by the District of Columbia court of 

4 Appeals. The effect of such certification shall be to 

5 transfer jurisdiction over the case to the Supreme Court of 

6 the District of Columbia for all purposes. 

7 "(b) Such certification may be made only when, in its 

8 discretion, the Supreme Court of the District of Columbia 

9 determines that--

10 "(I) the case is of such substantial or immediate 

11 public importance as to justify the deviation from normal 

12 appellate practice and to require prompt decision in the 

13 District of Columbia Supreme Court1 or 

14 "(2) the case was pending in the District of 

15 Columbia Court of Appeals on the effective date of this 

16 section and, because the justices of the Supreme Court of 

17 the District of Columbia were familiar with the case 

18 while serving as judges of the Distt'ict of Columbia Court 

19 of Appeals, the sound and efficient administration of 

20 justice dictates that the case be certified for review by 

21 the Supreme Court of. the District of Columbia. 

22 Sll-622. Review by the Supreme Court of the District of 

23 Columbia. 

24 (a) Any party aggrieved by a final decision of the 

25 District of Columbia Court of Appeals may petition the 
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1 Supreme Court of the District of Columbia for an appeal. Such 

2 a petition may be granted and appeal be heard by the Supreme 

3 Court of the District of Columbia only upon the affirmative 

4 vote of not less than 3 of the justices that the matter 

5 involves a question that is novel or difficult, is the 

6 subject of conflicting authorities within the jurisdiction, 

7 or is of importance in the general public interest or the 

8 administration of justice., The granting of such petitions for 

9 appeal shall be in the discretion of the Supreme Court of the 

10 District of Columbia. The Supreme Court of the District of 

11 Columbia shall not be required to state reasons for denial of 

12 petitions for appeal. 

13 "(b) On hearing an appeal in any case or controversy, 

14 the Supreme Court of the District of Columbia shall give 

15 judgment after an examination of the record without regard to 

16 errors or defects which do not affect the substantial rights 

17 of the parties. 

18 "Sll-623. Certification of questions of law. 

19 (a) The Supreme Court of the District of Columbia may 

20 answer a question of law of the District of Columbia 

21 certified to it by the Supreme Court of the United States, a 

22 Court of Appeals of the United States, or the highest 

23 appellate court 'of any State, if--

24 (1) such question of law may be determinative of 

25 the case pending in such a courtl and 
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1 "(2) there is no controlling precedent regarding 

2 such question of law in the decisions of the District of 

3 Columbia Court of Appeals or the Supreme Court of the 

4 District of Columbia. 

5 "(b) This section may be invoked by an order of any of 

6 the courts referred to in sUbsection (a) upon such court's 

7 motion or upon the motion of any party to the case. 

S (c) A certification order under this section shall--

9 (1) describe .the question of law to be answered; 

10 (2) contain a statement of all facts relevant to 

11 the question certified and the nature of the controversy 

12 in which the questions arose; and 

13 "(3) upon the request of the Supreme Court of the 

14 District of Columbia contain the original or copies of 

15 the record of the case in question or of any portion of 

16 such record as the Supreme Court of the District of 

17 Columbia considers necessary to determine the questi~ns 

18 of law which are the subject of the motion. 

19 "(d) Fees and costs shall be the same as in appeals 

20 docketed before the Supreme Court of the District of Columbia 

21 and shall be equally divided between the parties unless 

22 precluded by statute or by order of the certifying court. 

23 (e) The written opinion of the Supreme Court of the 

24 District of Columbia stating the law governing any questions 

25 certified under subsection (a) shall be sent by the clerk to 
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1 the certifying court and to the parties. 

2 (f) The Supreme Court of the District of Columbia, on 

3 its own ",otion, the motion of the District of Columbia Court 

4 of Appeals, or the motion of any party to a case pending in 

5 the Supreme Court of th~ District of Columbia or the District 

6 of Columbia Court of Appeals, may order certification of a 

7 question of law of another State to the highest court of such 

8 State if, in the view of the Supreme Court of the District of 

9 Columbia--

10 (1) such question of law may be determinative of 

11 the case pending in the Supreme Court of the District of 

12 Columbia or the District of Columbia Court of Appeals; 

13 and 

14 (2) there is no controlling precedent regarding 

15 such question of law in the decisions of the District of 

16 Cplumbia Court of', Appeals or the Supreme Court of the 

17 District of Columbia. 

18 (g) The Supreme Court of the District of COluinbia may 

19 prescribe the rules of procedure concerning the answering and 

20 certification of questions of law under this section. 

21 ':SUBCHAPTER III. MISCELLANEOUS PROVISIONS 

22 ·'Sll-641. Contempt powers. 

23 "In addition to the powers conferred by section 402 of 

24 title.18, United States Code, the Supreme Court of the 

25 District of Columbia, or a justice thereof, may punish for 
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1 disobedience of an order or for contempt committed in the 

2 presence of the court. 

3 "511-642. Oaths, affirmations, and acknowledgments. 

4 "Each justice of the Supreme Court of the District of 

5 Columbia and each employee of the court authorized by the . 

6 chief justice may administer oaths and affirmations and take 

7 acknowledgments. 

8 "511-643. Rules of court. 

9 "The Supreme Court of the District of Columbia shall 

10 conduct its business in accordance with such rules and 

11 procedures as the court shall adopt. 

12 "511-644. Judicial conference. 

13 "The chief justice of the Supreme Court bf the District 

14 of Columbia shall summon annually the justices and active 

15 judges of the District of Columbia courts to a conference at 

16 a time and place that the chief justice desi~nates, for the 

17 purpose of advising as to means of improving the 

18 administration of justice within the District of Columbia. 

19 The chief justice shall preside at such conference which 

20 shall be known as the Judicial Conference of the District of 

21 Columbia. Each justice and judge summoned, unless excused by 

22 the chief justice of the Supreme Court of the District of 

23 Columbia, shall attend throughout the conference. The Supreme 

24 Court of the District of Columbia shall provide by its rules 

25 for representation of a.nd active participation by members of 
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1 the unified District of Columbia Bar and other persons active 

2 in the legal profession at such conference. 

3 SEC. 102. TRANSITION PROVISIONS. 

4 (a) ELEVATION OF JUDGES OF THE DISTRICT OF COLUMBIA COURT 

5 OF ApPEALS AS JUSTICES OF THE SUPREME COURT OF THE DISTRICT 

6 OF COLUMBIA.--

7 (1) Except as provided in paragraph (2), beginning on 

8 the effective date of this Pret:title the chief judge of 

9 the District of Columbia Court of Appeals shall serve the 

10 remainder of the term to which he or she was appointed as 

11 the 9hief justice of the Supreme Court of the District of 

12 Columbia and the associate judges of the District of 

13 Columbia Court of Appeals shall serve the remainder of 

14 the respective term~ to which they were appointed as 

15 associate justices of the Supreme Court of the District 

16 of Columbia. The Supreme Court of the District of 

17 Columbia shall conform to the numerical requirement~ of 

18 section 11-602 of the DC. Code through attrition. 

19 Vacancies in the offices of chief judge and associate 

20 judge of the District of Columbia Court of Appeals shall 

21 be filled in accordance with chapter 15 of title 11 of 

22 the D.C. Code. 

23 (2) Any judge of the District of Columbia Court of 

24 Appeals may serve the remainder of the term to which he 

25 or she was appointed as a judge of that court by 
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1 providing written notice to the chief judge of the 

2 Disttict of Columbia Court of Appeals not less than 30 

3 days after the date of the enactment of this Act. 

4 (b) TRANSITION PERIOD FOR THE SUPREME COURT OF THE 

5 DISTRICT OF COLUMBIA.--

6 (1) The chief j~d~e ef the Distriet ef Cel~ffiBia Ce~rt 

7 ef :~peals Joint Committee on Judicial Administration in 

8 the District of Columbia (in this subsection referred to 

9 as the ""Joint Committee") shall be responsible for ~he 

10 administration of the period of transition prior to the 

11 establishment of the Supreme Court of the District of 

12 Columbia, including the hiring of necessary staff, the 

13 preparation of facilities, and the purchase of necessary 

14 equipment and supplies. 

15 (2) Not more than 120 days after the date of the 

16 enactment of this Act, the ehief j~d§e ef the Distriet ef 

17 Cel~ffibia Ce~rt ef :~pea~ Joint Committee shall submit to 

18 the Subcommittee on Government Efficiency, Federalism, 

19 and the District of Columbia of the Committee on 

20 Governmental Affairs of the Senate and the Committee on 

21 the District of Columbia .of the House of Representatives 

22 a transition report, consistent with this Act, regarding 

23 the establishment of the Supreme Court of the District of 

24 Columbia and the filling of vacancies on the District of 

25 Columbia Court of Appeals resulting from the elevation of 
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1 the judges of such court to positions on the Supreme 

2 Court of the District of Columbia pursuant to sUbsection 

3 1!.l. 

4 (3) This subsection shall take. effect on the date of 

5 the enactment of this Act. 

6 SEC. 103. CONFORMING AND OTHER AMENDMEt1rS. 

7 (a) AMENDMENTS TO THE HOME RULE ACT.--

8 (1) Section 431(a) of the District of Columbia 

9 Self-Government and Governmental Reorganization Act is 

10 amended--

11 (A) in the first sentence by inserting Supreme 

12 Court of the District of Columbia," after "vested 

13 in the"l and 

14 (B) by adding after the fourth se~tence the 

15 fo~lowing: "The Supreme Court of the District of 

16 Columbia has jurisdiction of appeals from the 

17 District of Columbia Court of Appeals and of cases 

18 certified to the Supreme Court under section 11-

19 621(a), District of Columbia COde.". 

20 (2) Section 431 of such Act is further amended in 

21 subsections (b), (c), and (g)--

(Al by inserting "chief justice or 

"chief Judge" each place it appears 1 

before 22 

23 

24 

25 

(B) by inserting "justice or before "j~dge" 

each place it appears 1 and 
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(e) by inserting "justices or before 

"judges" each place it appears. 

(3) Section 432 of such Act is amended--

(A) by inserting "justice or" before "judge" 

each place it appears; 

(B) by striking "District of Columbia Court of 

Appeals each place it appears and inserting 

8 "Supreme Court of the District of Columbia"; and 

9 (C) in subsection (a) (1) by striking' 'law or 

10 which would be a felony in the District" and 

11 inserting "law or the laws of the District of 

12 Columbia' , • 

13 (4) Section 433 of such Act is amended--

14 (A) in the heading by inserting "JUSTICES AND" 

15 before "JUDGES"; 

16 (B) by inserting "justices and" before 

17 "judges" each place it appears; and 

18 (C) by inserting "justice or before'" judge" 

19 each place it appears. 

20 (5) Section 434 of such Act is amended in subsections 

21 (b) (3) and (d)--

22 

23 

24 

25 

(A) by inserting "justice or before "judge" 

each place it appears; and 

(B) by inserting "justices or before 

"judges" each place it appears. 
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1 (b) AMENDMENTS TO CHAPTER 1 OF TITLE 11, D.C. CODE.--

2 (1) Section 11-101(2), D.C. Code, is amended by 

3 redesigna.ting subparagraphs (A) and (S) as subparagraphs 

4 (S) and (C), respectively, and by adding before 

5 subparagraph (B) (as so redesignated) the following: 

6 "(A) The Supreme Court of the District of 

7 Columbia •••• 

8 (2) Section 11-102 of the D.C. Code is amended to 

9 read as follows: 

10 "Sll-102. Status of Supreme Court of the District of 

11 Columbia. 
( 

12 "The highest court of the District of Co1u~bia is the 

13 Suprem~ Court of the District of Columbia. Fina'1 judgments 

14 and decrees of the Supreme Court of the District of Columbia 

15 and of the District of Columbia Court of Appea1~ where review 

16 is denied by the Supreme Court of the District:pf Columbi~ 

17 are reviewable by the Supreme Court of the Unit~d States in 

18 accordance with section 1257 of title 28, United States 

19 Code.". 

20 (3) The item relating to section 11-102 of the table 

21 of contents of chapter 1 of title 11, D.C. Code, is 

22 amended to read as follows: 

"11-102. Status of Supreme court of the District of 
Columbia." • 

23 (c) AMENDMENTS TO CHAPTER 3 OF TITLE 11, D.C. CODE.--(l) 
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1 Section 11-301, D.C. Code, is amended to-read as follows: 

2 "511-301. Jurisdiction of appeals from the Supreme Court of 

3 the District of Columbia. 

4 In addition to its jurisdiction as a United States 

5 court of appeals and any other jurisdiction conferred on it 

6 by law, the United States Court of Appeals for the District 

7 of Columbia Circuit has jurisdiction of appeals from 

8 judgments of the Supreme Court of the District of Columbia 

9 with respect to violations of criminal laws of the United 

10 States which are not applicable exclusively to the District 

11 of Columbia if a petition .for the allowance of an appeal from 

12 that judgment is filed within 10 days after its entry.". 

13 (2) The item relating to section 11-301 of the table of 

14 contents of chapter 3 of title 11, D.C. Code, is amended to 

15 read as follows: 

"11-301. Jurisdiction of appeal~ f;9m the Supreme Court of 
the District of Columbl.a. . 

16 (d) AMENDMENTS TO CHAPTER 7 OF TITLE 11, D.C. CODE.~-

17 (1) Chapter 7 of title 11, D.C. Code, is amended by 

18 striking sections 11-723 and 11-744 and by striking the 

19 items relating to such sections in the table of contents 

20 of such chapter. 

21 (2) Section 11-703(b}, D.C. Code, is i,lmended by 

22 striking "$500" and inserting "$2,500". 

23 (3) Section 11-707, D.C. Code, is amended by striking 
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1 "chief judge of the District of Columbia Court of 

2 Appeals" both places it appears and inserting "chief 

3 justice of the Supreme Court of the District of 

4 Columbia". 

5 (4) Section 11-708, D.C. Code, is amended by striking 

6 "not more than three law clerks for the court." and 

7 inserting "law clerks for the court and law clerks and 

8 secretaries for the ;l~enior judgeg..··. 

9 (5) Section 11-722, D.C. Code, is amended by striking 

10 "Commissioner" and inserting "Mayor". 

11 (pI Section 11-743 is amended by striking "according 

12 to" and all that fOllows and inserting "in accordance 

13 with such rules and procedures as it may adopt.". 

14 leI AMENDMENTS TO CHAPTER 9 OF TITLE 11, D.C. CODE.--

15 (1) Section ll-904{bl, D.C. Code, is amended by 

16 striking "S500" and inserting "S2,500··. 

17 (2) Section 11-908, D.C. Code, is amended to read as 

18 follows: 

19 "(b) When the business of the Superior Court requires, 

20 the chief judge may certify to the chief justice of the 

21 Supreme Court of the District of Columbia the need for an 

22 additional judge or judges as provided in section 11-607 and 

23 11-707.··. 

24 (3) Section 11-910, D.C. Code, is amended by adding 

25 at the end the following new sentence: "In addition, the 
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1 chief judge may appoint and remove law clerks for the 

2 court, who shall serve as directed by the chief judge.". 

3 (4) Section 11-946, D.C. Code, is amended--

4 (AI ia the £iFst seateaee, ~y stFikiag 

5 "aeeereiag te" aae all that £811e\l9 aae iaseFtiag 

6 "ia aee8reaaee witb SHcb r~les aae ~FeeeeHFeS as it 

7 may ae8~t.", aae 

8 (B) ~y stl!illiag the seeeae aae tbire seateaee9,~ 

9 striking "District of Columbia Court of Appeals 

10 each place it appears in the second and third 

11 sentences and inserting "Supreme Court of the 

12 District of Columbia". 

13 (f) AMENDMENTS TO CHAPTER 15 OF TITLE 11, D.C. CODE.--

14 (1) Section 11-1501, D.C. Code, is amended to read as 

15 follows: 

16 "SII-ISOI. Appointment and qualifications of judges. 

17 "(a) Except as provided in section 434(d)(1) of the 

18 District of Columbia Self-Government and Governmental 

19 Reorganization Act, the President shall nominate, from the 

20 list of persons recommended by the District of Columbia 

21 Judicial Nomination Commission established und"er section 434 

22 of such Act, and, by and with the advice and consent of the 

23 Senate, appoint all justices and j'udges of the District of 

24 Columbia courts. 

25 "(b) No person may be nominated or appointed a justice 
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1 or jUdge of a District of Columbia court unless that person--

2 (1) is a citizert of the United States: 

3 (2) is an active member of the unified District of 

4 Columbia Bar and has been engaged in the active practice 

5 of law in the District for the fi~e years immediately 

6 preceding nomination or for such five years has se.rved as 

7 a judge of the United States or the District of Columbia, 

8 has been on the faculty of a law school in the District, 

9 or has been employed as a lawyer by tile United States or 

10 the District of Columbia government: 

11 "(3) is a bona fide resident of the District of 

12 Columhia and has maintained an actual place of abode in 

13 the District for at least 90 days immediately' prior to 

14 nomination, and shall retain such residency as long as he 

15 or she serves as suc~ judge, except judges appointed 

16 prior to December 23, 1973, who retain residency in 

17 Montgomery or Prince George's Counties in Maryland, 

18 Arlington or Fairfax Counties (or any cities within the 

19 outer boundaries thereof) or the city of Alexandria in 

20 Virginia shall not be required to be residents of the 

21 District to be eligible for reappointment or to serve any 

22 term to which reappointed: 

23 "(4) is 'recommended to the President, for such 

24 nomination and appointment, by the District of Columbia 

2S Judicial Nomination Commission: and 
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1 (5) has not served, within a period of 2 years 

2 prior to nomination, as a member of the District of 

3 Columbia Commission on Judicial Disabilities and Tenure 

4 or of the District oj; Columbia Judicial Nomi nation 

5 Commission. 

6 (2) Section ll-1504(a)(l), D.C. Code, is amended by 

7 striking the period at the end of the first sentence and 

8 inserting the following: , except that a retired judge 

9 may not serve or perform judicial duties on the Supreme 

10 Court of the District of COlumbia.". 

11 (3) Section 11-1505 (.a) , D.C. Code, is amended in the. 

12 second sentence by striking "District" and all that 

13 follows and inserting "of the court of the District of 

14 Columbia on which the judge serves.". 

15 (4) Subchapter I of chapter 15 of title II, D.C. 

16 Code, is amended by adding at the end the following new 

17 section: 

18 "511-1506. Definitions. 

19 ., For purposes of this chapt.er--

20 (1) the term judge' means any justice of thl[! 

21 Supreme Court of the District of CQlumbia, 01: any judge 

22 of the District of Columbia Court of Appeals or the 

23 Superior Court; and 

24 "(2) the term 'Chief judge"means the chief justice 

25 of the Gupreme Court of the District of Columbia, or the 
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1 chief judges of the District of Columbia Court of Appeals 

2 or the Superior Court, as appropriate.". 

3 (5) Section 11-1526, D.C. Code, is amended--

4 fA) by striking "District of Columbia Court of 

5 Appeals" each place it appears and inserting 

6 Supreme Court of the District of Co1umbia"~ 

7 (B) ill sHBseetisll (a) By stlOiltill!l "lal/-sr I/fiiefi 

8 ,/sHIEl Be a felsllY ia tHe lJistriet sf Csl1:1H1~~ 

9 iaselOtill!l "lall sr tHe lallS sf tHe Disl;riet sf 

10 CsIHmeia". 

11 (6) Section 11-1528, D.C. Code, is ,mended in 

12 subsectiol) (a)(2}(C) by inserting "the Supreme Court of 

13 

14 

15 

the District of Columbia or after "elevation to" 

(7) Section 11-1529, D.C. Code, is amended by 

striking "District of Columbia Court of Appeals and 

16 inserting "supreme Court of the District of columbia". 

17 (8) Section 11-1561, D.C. Code, is amended--

18 (A) in paragraph (1), by inserting "any justice 

19 of the Supreme Court of the District of Columbia,'~ 

20 before "any judge"; and 

21 (S) in paragraph (2), by inserting "a justice in 

22 the Supreme Court of the District of Columbia," 

23 before "a judge". 

24 (l) The table of sections for subchapter I of chapter 

25 15 of title 11, D.C. Code, is amended by adding at the 

36-144 - 91 - 16 
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1 end the following. 

"11-1506. Definitions. ". 

2 (g) AMENDMENTS TO CHAPTER 17 OF TITLE 11, D.C. CODE.--

3 (1) Section 11-1701, D.C. Code, is amended--

4 (Al by amending subsection (a) to read as 

5 follows: 

6 "(a) ~ae eai~tiee sf tae S~pFeffie Ce~rt sf the 

7 DistrieE sf Csl~ffibia, in e5ns~lEaEisn wita Ehe eaief j~ege sf 

8 Eae EisErieE sf Csl~ffibiaCs~rt sf ~ppeals ane tae ehief j~ege 

9 sf Eae S~perisr Cs~rE sf Eae DistrieE sf C9l~ffibia, saall be 

10 respsssible fsr Eae aSffiinisEratisn sf tae ee~rE5 sf Ese 

11 District sf Cel~ffibia. ~he Exee~tive Offieer sf tae Distriet 

12 ~l~ffiaia e9~rES appsintea ~neer seetisn 11 1793(a) ssall 

13 a-ssisE tae eRief j~stiee in eaHring 51:lE Ehe eRief j<lstiee' s 

14 respsnsibilities ~nee~ ERis eRapEer. 

15 (a) Ther.e shall be a Joint Committee on Judicial 

16 Administration in the District of Columbia (hereafter in this 

17 chapter referred to as the 'Joint Committee') consisting of 

18 the chief justice of tho Supreme Court of the District of 

19 Columbia (who shall serve as chairperson) and two other 

20 justices of such court, the chief judge of the District of 

21 Columbia Court of Appeals, and the chief judge of the 

22 Superior Court of the District of Columbia and two additional 

23 judges of such court. 

24 (B) in subsection (b)--



DCI00A 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

475 

23 

(i) ey sErildR!! "'Phe JsiRt CeffillliHee
u 

aRe 

iRsertiRg "IR earryiRg OHE respoRsi~ilities 

HReer sHeseetioR (al, Ehe ehief jHstiee ef tfte 

SHpreme COHrt of the Bistriet ef CelHmeia" , 

(ii) iR paragraph (1), by strikiRg 

"pelieies" aRe iRsertiR§ "polieies with 

respeet te ReRjHeieial empleyees 

(iii) iR paragraph (9), by strikiR§ "With 

the esneHffeRee aRe all that fellows thfeHgfr 

"ether" aRe iRsertiR§ "OEher", aRe ey 

SErildR!! •• Ehe BisErieE of Ce1Hmaia Ce1:ir4:-Gf 

~ppea1s" aRe iRsertiR§ the SHpreme CeHft ef 

the DiSEriet ef Ce1limaia, Ehe Distriet ef 

Ce11:imeia CeHrt of ~ppea1s, ,aRe 

15 (i'.') ey stril!iRg paragraph (6) aRe 

16 reeesigRatiRg paragraphs (7), (B), aRe (9) as 

17 paragraphs (6), (7), ane (8), 

18 (i) by amending paragraph (4) to read as 

19 follows: 

20 "(4) Preparation and publication of an annual report 

21 of the District of Columbia court system regarding the 

22 work of the courts, the performance of the duties 

23 enumerated in this chapter, and any recommendations 

24 relating to the courts. : and 

25 (ii) by striking paragraphs (6) and (9) and 
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redesignating paragraphs (7) and (8) as 

paragraphs (6) and (7): and 

IC) in subsection (c)--

(i) by reaesi§RaeiR~ ~ara~raphs (1), (2), 

(3), a~a (4) as s~bpara~raphs (A), (S), (G), aRa 

f9t1-

(ii) by ser~iH~ "(e) ~he Jeiae Gemmietee, 

with the assistaRee sf ehe E1Eee~th'e Officer sf 

the District ef Gel~mbia ce~rts, shall aaa, 

10 iasertia~ the fellewia~, 

11 "(c) (l) ~here shall be a Jeiat Gelilrftittee ea J~aicial 

12 Aamiaistratiea ia thc District ef Celumbia (hereafter ia this 

13 cha~ter referrea ee as the 'Jeiat Cemmietee') ceasistia~ sf 

14 the chief justice ef tfte S~preme Geurt ef the District ef 

15 Cel~mbia (whe shall serve as chairpersea), the chief jua~e ef 

16 thc District ef Cel~mbia Ge~ft ef .'Ppeals, aaa Ehc chief. 

17 juage ef tftC S~pcrier Ge~fe ef tfte District ef Gel~mbia. 

18 (iii) by ameaaia~ s~bpafa§raph (B) (as 

19 reaesi§aates by cla~se (i») te reae. as fellells. 

20 "(B) ferm~late aaa eafsrce staaaaras fer eutsie.e 

21 activities ef.aaa receipt sf cempeasatiaa by the j~ages 

22 ef 'ehe Distfict ef Gel~m!;lia cearE system, ,aaa 

23 (iv) in s~bparagraph (G) (as reaesigaatea by 

24 

25 

cla~se (i), by strikiag 

aaa all that fellel;s thre~gh 
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1 "jHstiee", aRd 

2 (i) by amending paragraph (2) to read as 

3 follows: 

4 "(2) formulate and enforce standards for outside 

5 activities of and receipt of compensation by the judges 

6 of the District of Columbia court system:". 

7 (ii) in paragraph (3), by striking • and 

8 institute such changes" and all that follows 

9 through "justice". 

10 (iii) by striking "and" at the end of 

11 paragraph (3). 

12 (iv) by striking the period at the end of 

13 paragraph (4) and inserting a semicolon. and 

14 (v) by adding at the end the following new 

15 paragraphs: 

16 "(5) submit the annual bUdget requests of the 

17 Supreme Court of the District of Columbia. the District 

18 

19 

20 

21 

of Columbia Court of Appeals. and the 

the Mayor of the District of Columbia 

integrated budget of the District of 

system. except that any such request 

superior Court 

as 12art of the 

Columbia court 

may be modified 

22 the concurrence of 5 of the 7 members of the Joint 

23 Committee; and 

to 

u~n 

24 "(6) with the concurrence of the chief justice of 

25 the Supreme Court of the District of Columbia and the 
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1 respective chief judges of the other District of Columbi~ 

2 courts, prepare and J.mplement other policies and 

3 practices for the District of Columbia court system and 

4 resolve other matters which may be of joint and mutual 

5 concern of the Supreme Court of the District of Columbia, 

6 the District of Columbia Court of Appeals, and the 

7 SUperior Court.", and 

8 (D) in subsection (d)--

9 

10 

(i) by striking 

( 2) and 

(d) and inserting 

11 (ii) by striking "section" and inserting 

12 ' , subsection' , . 

13 (2) Section 11-1702 is amended--

14 (A) in the heading by inserting "the chief 

15 justice and the" after "Of"; 

16 (E) by redesignating subsections (a) and (b) as 

17 subsections (b) and (c); and 

18 (e) by adding before subsection (b) the following 

19 new subsection: 

20 "(al The chief justice of the Supreme Court of the 

21 District of Columbia, in addition to the authority conferred 

22 by chapter 6 of this title, shall ftayc the fiaat 

23 ·~~aasiei1ity far the maaa§emeat af re§~lar aem:aistrati?e 

24 matters af that ee~rt, :ae1~eiR§ the imp1emeatatiaa ia that 

25 ea~rt af the matters eB~me!atee ia seetiea 11 1791(e) 
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1 supervise the internal administration of that court--

2 (1) including all administrative matters other than 

3 those within the responsibility enumerated in section 11-

4 1701(b), and 

5 "(2) including the implementation in that court of 

6 the matters enumerated in section 11-1701(b), 

7 consistent with the general policies and directives of the 

8 Joint Committee."~ 

9 (D) ill stlhseetiells (h) ana (e) (as reaesigl'latea 

10 hy 3Hh~aragraph (B» 

11 (i) hy striking "sHpervisa the internal 

12 administration" eaep. ~laee it a~~ears ana 

13 inserting "h~ve the final res~ensihility fer the 

14 maRagefP.ent ef regHlar aaministrative matters" I 

15 a-ftd 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(ii) hy st diEing "Jeint Cemmittee eaeh 

~laee it a~~ears ana inserting "ehief jHstiee ef 

~fte Stl~reme CeHrt ef the Distriet ef CelHffihia ana 

-!:he Jeint CefP.fnittee ~HrStlant te seetien 11 

~. 

(3) Section II-l703~, D.C. Code, is amended-

~r in sHhseetien (a) 

( .1) hy stdltillg "Jeint Cemmittee" eaeh 

~laee it a~~ears ana inserting "ehief jHstiee ef 

the Stl~reffie CeHrt ef the Distriet ef CelHffihia" I 
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11 

12 

13 

14 

15 

16 

17 

1B 

19 
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(~) by striking "He" each place it appears and 

inserting "The,Executive Officer"L and 

(~) in the fourth sentence, by striking 

"judges" and inserting "judge of the District of 

Columbia Court of Appeals and the chief judge of the 

Superior Court of the District of co1umbia"~ 

fBI ia s~esectiea (e) 

(i I in, tRe first sentence, ey striltinEJ 

"~int Cemrni~~ieial ~aministfatien" 

afta all that fellews thre~gh "CeHrts" ana 

inserting "eRief j~stiee ef tRe 6~~feme Ce~rt~ 

~e Distriet ef Cel~meia, in eens~ltaEien with 

the ehief j~age ef the District ef Cel~meia Ce~rt 

e{ hppeals ana tRe ehief j~age ef the 6~~erier 

'Ce~rt ana 

(ii) in ERe seeene sentenee, by striking 

"Jeint cemmittee" ana inzertifig "eRief 

-j~sticc·'. ana 

(e) in s~eseetiefi (a) by st:ikiftEj "the same 

ee~ensatien" ane all that fellews thre~Ejh 
, , 

as 

21 ana insertinEj "a level ef eempensatien, inel~ainEj 

22 retireHlent eenefits, net te exeeea Ehe le~ 

23 eem~ensatieR previeea fer" 

24 (4) Section 11-1721, D.C. Code, 1s amended to read as 

25 follows: 
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1 (a) The Supreme Court of the District of Columbia, the 

2 District of Columbia Court of Appeals, and the Superior Court 

3 of the District of Columbia shall each have a clerk appointed 

4 by the chief justice or the chief judge of that court who 

5 shall, under the direction of such chief justice or chief 

6 judge, be responsible for the daily operations of that court 

7 (b) Each such clerk appointed under this section shall 

8 receive a level of compensation, including retirement 

9 benefits, determined by the ehief jHstiee sf the SHpreme 

10 GeHrt ef the District ef GelHmBia in censHltatien Ilith the 

11 ehief jH~es ef the Distriet ef GelHmBia GSHrt ef ~ppeals ane 

12 thc SHperier GeHrt ef the District ef G~ Joint 

13 Committee on Judicial Administration, except that such level 

14 may not exceed the level of compensation provided for the 

15 Executive Officer. ". 

16 (5) Sectisn 11 1725, D.O. Geac, is amended 

17 (.'\) in sH!lseetien (a) 

18 (i) By strikin~ "SHBjeet te" ana all that 

19 felle'jlB threH~fi ., shall appeini:" aRa inBertiHE,t 

20 the fellewin~: "~he ehief jHstiee ef the SHpreme 

21 GSHrt sf the Distriet ef GelHm~ 

22 eenBHltatien with the chief jHd~e ef the Distriet 

23 ~ia GeHrt sf Appeals and the chief j~ 

24 sf the SHperier GeHrt ef the Distr~ 

25 GsIHmBia, shall appsint", ~ 
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(ii) ~y strikiR~ "~eth" aRe iRsertiR~ 

all 

(B) iR the first seRteRee ef s~~seetieR (~) 

(i) ~y strilliR§ • ''Phe El[ee~Hve Offieer" al'le 

all that fellews th£e~§h "jue~es)" aRe 

iRsertiR§ "Euee~t as etherwise ~fe7ieee ia this 

title, the Eueeutive Officer shall a~~eiRt, aRe 

may rereeve, ether ReA)l:Ieieial ~erseARel fef ehe 

eel:/fts ,aRe 

10 fellews. 

11 (6) SeetieR 11 1726, 9.C. Ceee, is ameReee te feae as 

12 ~~ 

13 IR the ease ef ReRj~eieial em~leyees ef the eistriet ef 

14 ee±tH!'.l9ia ee~rts IJhese ee~eRsatieR is Ret ethenlise fiuee By 

15 ~I title, the ehief j~stiee ef the Su~reme Ceurt ef the 

16 ~~riet ef Celum~ia, iR eORsultatieR with the ehief jue~e-&f 

17 ~r- eisEriet ef Celum~ia Ceurt ef A~~eals aRe the chief jue§e 

18 ef the Su~erier Ceurt ef the eistriet ef Celum~ia, shall fiu 

19 the rates ef ee~easatisn ef slieh empleyees withsat re§are te 

20 eha~Eer 51 aae su~eha~eer III ef eha~ter 53 ef title 5, 

n Ul'litee States Ceee. Ifl filtifl§ the rates sf aeajud~ 

:12 ~Jyees URee! this seetieR, tae ehief )ust:ee shall se 

23 ~lee By the rates ef ee!!lpeRsatieR fiuee fOE ether elfi~loyees 

24 iR the exee~tive aRe jueieial sEaRehes sf the Feeeral aRa 

25 eistriet ef Celum~ia GsvefR!!IeRts eeeu~yiR§ the same er 
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1 ~imilar pesitieHs er eeeHp},iH§ pesitiess ef similar 

2 respeHsibility, dHt}', aHd diffiealty. ~he rate ef 

3 eempeasatiea .filfed fer as}' efilElle}'ee Hader this seetiea may 

4 set ia as}' iastaaee eueeed the le':el ef eefilElessatiea pre'Jidea 

5 fer the S]feeati'O'e Offieer.". 

6 --HI Seetiea 11 1727(al, D.C. Cede, is ameaded by 

7 StriiEisg "'rhe ElfeeHtive Offieer" aad issertia§ 

8 "SHbjeet te the sHper'O'isies ef the ehief jHstiee ~ 

9 SHpreme GeHrt ef the Distriet ef Gelallibia, the ElfeeHtive 

10 Offieer". 

11 (~) Section 11-1730(a), D.C. Code, is amended--. 

12 (A) by striking "'Judges" and inserting 

13 "Justices and judges"; 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(B) by inserting 11-609, after "sections"; 

and 

(C) by inserting chief justice or 

"respective' •• 

after 

(~) Section 11-1731, D.C. Code is amended--

(A) by striking ""or the chief judge" and 

inserting "", the chief justice, or the chief 

judges"; 

(B) in paragraph (7), by striking ""the District 

of Columbia Bail Agency" and inserting the 

District of Columbia Pre-trial Services Agency and 

(Cl by inserting and" at the end of paragraph 
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(9) and 

~ by striking paragraphs (10) and (11) and 

inserting the following: 

(10) the Department of Human Services.". 

(1) Section 11-1741, D.C. Code, is amended--

(A) by amending the matter preceding paragraph 

(1) to read as follows: "Within the District of 

Columbia courts, and subject to the supervision of 

the chief justice of the Supreme Court of the 

District of Columbia (acting in consultation with the 

chief judge of the District o~ Columbia Court of 

Appeals and the chief judge of the Superior Court of 

the District of Columbia), the Executive Officer 

shall--' , 

(B) by inserting "chief justice or before 

"chief" each place it appears in paragraphs (5), 

(7), and (9)1 and 

(e) By StrilEiflg s\i~eF ... ise, eaeH ~laee it 

a~peats iH paragrapHs (1) aRe (3). 

(e) by striking "and" at the end of paragraph 

(0) by striking the period at the end. of 

paragraph (9) and inserting ": and.". and 

IE) by adding at the end the following: 

(10) be responsible for the allocation, negotiation 



DCI00A 

1 

2 

3 

for, and 

(H) 

!l!;f:i:ld:i'I~ 

485 

33 

2rovision of space 

SeeHon H H42(al, 

" .:toifll; €ol!l!ft±Hee 
.. 

in the courts. 

e.e. eoae, ~s emenaea 

ana iflsel.'HFIg 
, . 

ehief 

4 j-usHee of l;he SllpEeme COil"!; of the Distdet ef 

5 €elllmB ia ••• 

6 (12)Seetiefi 11 1743, e.c. Cede, is a~ 

7 fAl if! SIlBseetisfi (al, By sttikif!§ "Joiat 

8 €emmHtee 

By 

9 estimates" afla iflsertifl§ "ehief ]Ilstiee e~ 

10 S!:!pFeme Cellrt ef the Distriet Sf €oluIIlBia., if! 

11 cOfls!:!ltatie~ ~ith the ehief ]tiage of the Disttiet ef 

12 Colllml3ia Ce!:!!.'t ef ~peals afla the eaief jlldge of ~ 

13 Sllperie" Court ef the eistrict of CelllmBia, shall 

14 pl.'epare aile suemit to the Hayer Of the Distdet of! 

15 ColllffiBia annual estimates", afla 

16 (B) ill sllBseetiofi (e), By strikifl~ "Bllreall of 

17 the alleget" ana illeertifl~ "Offiee sf !~aftftgemep.t alla 

18 Bllaget 

19 (13) Seetiefl 11 1744(5), D.C. Coee, is allleflaea by 

20 striltill~ "Joillt COIlIffiHtee" ana all that fo11ollS ana 

21 ~tiR~ "chief jllstiee of the Sllpreme GOIl!:t of the 

22 ~et Of Celumbia, in cOllsllltatioll Illeh the ehief 

23 jlla~e of the eistEiet of €olumBia COllrt of Appeals alla 

24 the chief jue~e of the Sllpe!:ior Call.,t ef the eistFiet ef 

25 €e1uffilaia •••. 
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1 (!l Section 11-1745~~, D.C. Code, is amended--

2 (Al By striltiR§ • 'J(H~ffiffiittee" eaea plaee it 

3 appears 1A 3~Bseet~a) aAd (e)(4) aad iRsertiR§ 

4 "caief j~stiee sf tae Supreme Geurt sf the Distriet 

5 of Csl~meia", aAd 

6 (B) ift stieSeetisR (e) Pt by striking 

7 •• Commissioner" and insert.ing ., Mayor" • 

8 (!) Section 11-1747, D.C. C,ode, is amended by 

9 striking "him" and inserticg "the ehief j~stiee sf the 

10 Supreme Cs~rt sf the Distriet sf Celumeia sr the 

11 Executive Officer". 

12 (h) AMENDMENTS TO CHAPTER 25 OF TITLE 11. D.C. CODE.--

13 (1) Section 11-2501, D.C. Code, is amended--

14 (Al by striking "District of Columbia Court of 

15 Appeals each place it appears and inserting 

16 Supreme Court of the District of Columbia"; and 

17 (B) by amending subsection (c) to read as 

18 follows: 

19 .' ., (c) Members of the bar of the District of Columbit: 

~20 Court of Appeals in good standing on the effective date of 

21 title I of the District of Columbia Judicial Reorganization 

22 Act of 1990 shall be automatically enrolled as members of the 

23 bar of the Supreme Court of the District of Columbia, and 

24 shall be subject to its disciplinary jurisdiction. ". 

25 (2) Section 11-2502, D.C. Code, is amended by 
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1 striking "District of Columbia Court of Appeals" and 

2 inserting "Supreme Court of the District of Columbia". 

3 (3) Section 11-2503, D.C. Code, is amended by 

4 striking "District of Columbia Court of Appeals" and 

5 inserting "supreme Court of the District of Columbia". 

6 (4) Section 11-2504, D.C. Code, is amended by 

7 striking "District of Columbia Court of Appeals and 

8 inserting "other courts of the District of Columbia". 

9 (i) AMENDMENT TO CHAPTER 26 OF TITLE 11, D.C. 

10 CODE.--Section 11-2607, D.C. Code, is amended by 

11 striking" jsiflt cSl!I!1IiHee" afle all that fslle~ls thfsugft-

12 "commissioner" and inserting "~f justice sf the Supfeme 

13 GSUrE sf Ehe BisEficE sf Gslumbia shall prepafe afla aflflually 

14 submit ts the Mayor". 

15 (j) AMENDMENT TO CHAPTER 3 OF TITLE 13, D.C. 

16 CODE.--Section 13-302, D.C. Code, is amended by inserting 

17 the Supreme Court of the District of Columbia," after 

18 "process of". 

19 (k) AMENDMENTS TO CHAPTER 3 OF TITLE 17, D.C. CODE.--

20 (1) The chapter heading for chapter 3 of title 17, 

21 D.C. Code, is amended to read as follows: "SUPREME COURT 

22 OF THE DISTRICT OF COLUMBIA AND DISTRICT OF COLUMBIA 

23 COURT OF ApPEALS.". 

24 (2) Section 17-302, D.C. Code, is amended by striking 

25 "District of Columbia Court of App~als" each place it 
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1 appears and inserting Supreme Court of the District of 

2 COlumbia". 

3 (3) Section 17-305, D.C. Code, is amended by adding 

4 at the end the following new subsection: 

5 "(c) The Supreme Court of the District of Columbia shall 

6 apply the same standards regarding the scope of review and 

7 the reversal of judgment as the District of Columbia Court of 

8 Appeals applies under sUbsections (al and (bl.". 

9 (4) Section 17-306, D.C. Code, is amended by . 

10 inserting Supreme Court of the District of Columbia or 

11 the" before "District". 

12 (1) AMENDMENT TO TITLE 28. UNITED STATES CODE.--Section 

13 1257 of title 28, United States Code, is amended by striking 

14 "District of Columbia Court of Appeals" and inserting 

15 Supreme Court of the District of Columbia". 

16 SEC. 104. AUTHORIZA'rION OF APPROPRIATIONS. 

17 (al IN GENERAL.--In addition to any other sums authorized 

18 to be appropriated to the District of Columbia, there are 

19 authorized to be appropriated to the District of Columbia for 

20 costs incurred by the District of Columbia in implementing 

21 the amendments made by sections 101 and 103 and in carrying 

22 out section 102 the following amounts: 

23 (1), $1,299,9fHl,$500,000, for fiscal year H*1992. 

24 (2) $5,000,000, for fiscal year ~1993. 

25 (3) $4,000,000, for fiscal year ~1994. 
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( 4) $3,000,000, for fiscal year ~1995. 

(5) $2,000,000, for fiscal year M%1996. 

(6) $1,000,1)00, for fiscal year -1-9%1997. 

AVAILABILITY OF FUNDS.--Funds appropriated 

.authorization referred to in subsectioh (a) 

available to the .District of Columbia until 

7 SEC. 105. EFFECTIVE DATE. 

pursuant 

shall 

expended. 

8 Eneept ~s stherwise previded, the previsiefts sf this 

9 title shall take effeet efte year after the date sf the 

10 eftaetmeftt sf this Aet. 

11 (a) GENERAL RULE.--Except as provided in section 10~ and 

12 subsection (b), this title and the amendments made by this 

13 title shall take effect one year after the date of enactment 

14 of this Act. 

15 (b) EXCEPTION.--The amendments made by section 103(9)(3) 

16 shall apply to the position of Executive Officer of the 

17 District of Columbia courts--

18 (1) after the individual in that position on the date 

19 of the enactment of this Act leaves that office, or 

20 (2) one year after the date of the enactment of this 

21 Act, 

22 whichever occurs later. 

23 TITLE II--JUDGES OF THE DISTRICT OF COLUMBIA COURTS 
24 SEC. 201. DESIGNATION OF CHIEF JUDGE. 

25 section 11-1503(a), D.C. Code, is amended by to read as 

\ 
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1 follows: 

2 (a)(l) Except as pro,~ded in paragraph (2), the chief 

3 justice or chief judge of a District of Columbia court shall 

4 be designated by the District of Columbia Judicial Nomination 

5 Commission from among the judges of the court in regular 

6 active service. A chief judge shall serve for a term of 4 

7 years or until a successor is designated, and shall,be 

8 eligible for redesignation. A judge may relinquish the 

9 position of chief judge, after giving notice to the District 

10 of Columbia Judicial Nomination Commission. 

11 "(2) Notwithstanding the first sentence of paragraph 

12 (1), the first chief justice of the Supreme Court of the 

13 District of Columbia shall be appointed in accordance with 

14 section 102(a) of the District of Columbia Judicial 

15 Reorganization Act of 1990. 

16 SEC •. 202. COMPOSITION OF SUPERIOR COURT OF TEE DISTRICT OF 

17 COLUMBIA. 

18 Section 11-903, D.C. Code, as amended by section 138 of 

19 the District of Columbia Appropriations Act, 1990, is 

20 amended--

21 ill by str iking "Subject to the enactment of 

22 authorizing legislation, the" and inserting "The"L 

23 (2) effective October 1, 1991, by striking "fifty-

24 eight" and inserting "sixty", and 

25 (3) effective October 1, 1992, by striking "sixty" 
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1 and inserting "sixty-two". 

2 SEC. 203. STUDY OF FEASIBILITY OF ESTABLISHING DISTRICT OF 

3 COLUMBIA NIGHT COURT. 

4 The Executive Officer of the District of Columbia courts 

5 shall conduct a study of the feasibility and desirability of 

6 establiahing a District of Columbia Night Court as a division 

7 of the Superior Court of the District of Columbia, and shall 

8 submit a report on such study to Con~ress not later than 180 

9 days after the date of the enactment of this Act. 

10 SEC. ·aGa204. EFFECTIVE DATE. 

11 Except as etherw~se ~re~ided provided in section 202, ~ 

12 previsiens ef this title the amendments made by sections 201 

13 and 202 shall take effect on the date of the enactment of 

14 this Act. 

15 TITLE II I--JUDICIAL MAGISTRATES. 
16 SEC. 301. JUDICIAL MAGISTRATES. 

17 (a) IN GENERAL.--

18 (1) REPLACEMENT OF HEARING COMMISSIONERS.--S~ction 11-

19 1732, D.C. Code, is amended to read as follows: 

20 "11-1732. Judicial Magistrates. 

21 "(a) ESTABLISHMENT .--There are established hel fe~er 

22 tRan 15 jlidieial fllaEjistrates fer 1999, net feller tRafl 29 

23 jlisieia1 fllaEjiotrates fer 1991, afla flet fewer thaA 25 )liaieial 

24 fllaEjistrates fel 1992,=: 

25 "(1) effective October 1, 1991, not fewer than 15 
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1 judicial magistrates, 

2 (2) effective October 1, 1992, not fewer than 17 

3 judicial magistrates, 

4 (3) effective October 1, 1993, not fewer than 19 

5 judicial magistrates, and 

6 (4) effective October 1, 1995, not fewer than 20 

7 judicial magistrates, 

8 who shall serve as judicial officers in the Superior Court 

9 and perform the duties enumerated in subsection (f) and such 

10 other duties authorized by the chief judge of the Superior 

11 cou~t, together with such other functi.ons incidental to such 

12 duties as are consistent with the rules of the Superior Court 

13 and the Constitution and laws of the United States and the 

14 District of Columbia. 

15 "(b) ApPOINTMENT.-- ~ 

16 "(I) IN GENERAL.--Judicial magistrates shall be 

17 appointed by the chief judge of the Superior Court of the 

18 District of Columbia, with the approval of a majority of 

19 the judges of the Superior Court in active service, from 

20 among individuals recommended by the District of Columbia 

21 Judicial Nomination Commission. 

22 "(2) TRAI~ING PROGRAM.--The Joint Committee shall 

23 establish a training program for judicial magistrates to 

24 assist magistrates in performing their duties under this 

25 section. 
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1 (c) QUALIFICATIONS.--No individual shall be appointed 

2 as a judicial magistrate unless that individual--

3 (1) is a citizen of the United States; 

4 (2) is an. active member of the unified District of 

5 Columbia Bar and has been engaged in the active practice 

6 of law in the District for the 5 years immediately 

7 preceding the appointment or for such 5 years has b~en on 

8 the faculty of a law school in District, or has been 

9 employed as a lawyer in the District of Columbia by the 

10 United States or District government; and 

11 "(3) is a bona fide resident of the District of 

12 Columbia and has maintained an actual place of abode in 

13 the District for at least 90 days immediately prior to 

14 appointment, and retains such residency during service as 

15 a judicial magistrate. 

16 "(d) SERVICE OF JUDICIAL MAGISTRATES.--

17 "(1) Judicial magistrates shall be appointed for 

18 terms of 6 years and may be reappointed for terms of 6 

19 years in accordance with section 433(d) of the District 

20 of Columbia Self-Government and Governmental 

21 Reorganization Act. 

22 "(2) Upon the expiration of a judicial magistrate's 

23 term, a judicial magistrate may continue to perform the 

24 duties of office until a successor is appointed, or for 

25 90 days after the date of the expiration of the judicial 
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1 magistrat,e' s term, whichever is earlier. 

2 (3) No individual may serve as a judicial 

3 magistrate after having attained the age of 74. 

4 "(4) Judicial magistrates may not engage in the 

5 practice of law, or in any other business, occupation, or 

6 employment inconsistent with the expeditious, proper, and 

7 impartial performance of their duties as judicial 

8 magistrates. 

9 (5) Judicial magistrates shall abide by the same 

10 standards of condLct that apply to judges of District of 

11 Columbia courts. 

12 "(e) COMPENSATION.--Judicial magistrates shall be 

13 compensated at a rate equal to 80 percent of the rate of 

14 compensation for a judge of the Superior Court. 

15 "(f) DUTIES OF JUDICIAL MAGISTRATES.--A judicial 

16 magistrate, when authorized by the chief judge of the 

17 Superior Court and subject to the rules of the Superior 

18 Court, may make findings and enter final orders or judgments 

19 as provided by law, which shall constitute a final order or 

20 judgment of the Superior Court, with respect to proceedings 

21 concerning the following: 

22 "(1) landlord and tenant disputes brought under 

23 chaptei 15 of title 16 of the District of Columbia Code, 

24 or chapter 39 of the Act of March 3, 1901 (31 Stat. 1382; 

25 section 45-1401 et seq., D.C. Code); 
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1 (2) small claims proceedings brought under chapter 

2 13 of this title: 

3 "(3) civil proceedings at law or in equity in which 

4 the amount in controversy does not exceed $25,OOQ: 

5 (4) criminal misdemeanors: 

6 (5) proceedings to determine conditions of releasa 

7 pursuant to title 23 of the District of Columbia Code: 

8 "(6) preliminary examinations and initial probation 

9 revocation hearings in all crimInal cases to determine if 

10 there is probable cause to believe that an offense has 

11 been commi t ted and tha t the ac(:used commit ted it: 

12 (7) civil pre-trial discovery proceedings: 

13 (8) traffic offenses: 

14 (9) proceedings brought pursuant to the Mentally 

15 Retarded CLtizens Constitutional Rights and Dignity Act 

16 of 1978 ,section 6-1901 et seq., D.C. Code): 

17 (10) uncontested actions or proceedings assigned to 

18 the Family Division of the Supedor Court under section 

19 11-1101, unless, in an uncontested proceeding brought 

20 undQr section 11-1101(13), a child is alleged to have 

21 committed an act which would constitute a felony if 

22 committed by an adult: 

23 (11) contested proceedings brought under paragraphs 

24 (1), (3), (4), (10), or p.3) of section 11-1101 involving 

25 the establishment or enforcemen~ of child support or the 
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1 codification of an existing child support order: 

2 "(12) contested proceedings brought under section 11-

3 1101(13) in which a child is alleged to be delinquent, 

4 neglected, or in need of supervision, to determine 

5 conditions of detention, release, or placement, or 

6 determinations of probable cause, unless the child is 

7 alleged to have committed an act which would constitute a 

8 felony if committed by an adult; 

9 "(13) contested proceedings brought under section 11-

10 1101(14) to determine probable cause; 

11 (14) contested proceedings b~ought under sect~on 11-

12 101(15) or section 11-1101(16); and 

13 (15) uncontested probate and fiduciary proceedings 

14 brought under title 20 of the District of Columbia 

15 Code. " . 

16 (2) CLERICAL AMENDMENT.--The it~m relating to section 

17 11-1732 of the table of contents of chapter 17 of title 

18 11, D.C. Code, is amended to read as follows: 

"11-1732. Judicial magistrates.". 

19 (b) REMOVAL FOR DISABILITY BY COMMISSION ON JUDICIAL 

20 DISABILITIES AND TENURE.--section 11-1521, D.C. Code, is 

21 amended by striking "a judge 

22 judicial magistrate". 

and inserting "a judge or 

23 (c) ApPOINTMENT OF JUDICIAL MAGISTRATES.--

24 (1) TRANSITION PROVISION REGARDING HEARING 
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1 COMMISSIONERS.--Any individual serving as a hearing 

2 commissioner under section 11-1732 of the District of 

3 Columbia Code as of the date of the enact~ent of this Act 

4 shall serue the remainder of such individual"s term as a 

5 judicial magistrate, and may be reappointed as a judicial 

6 magistrate in accordance with section 433(d)(1) of 

7 District of Columbia Self-Government and Governmental 

8 Reorganization Act (as added by paragraph (3)(B), except 

g that any individual serving a3 a hearing commissioner as 

10 of the date of the enactment of t.his Act who Nas 

11 appointed as a he~ring commissioner prior to the 

12 effective date of section 11-1732 of the District of 

13 Columbia Code shall not be required to a resident of the 

14 District of Columbia to be eligible to be reappointed. 

15 (2) ApPOINTMENTS MADE FROM INDIVIDUALS NOMINATE~ BY 

16 JUDICIAL NOMINATION COMMISSION.--Section 434(b)(3) of the 

17 District of Columbia Self-Government and Governmental 

18 Reorganization Act is amended by striking the period at 

19 the end and inserting the following: ", and 'to submi t 

20 nominees for appointment to positions as judicial 

21 magistrates of the Superior Court of the District of 

22 Columbia in accordance with section 11-1732 of the 

23 District of Columbia Code.". 

24 (3) REVIEW OF CANDIDATES FOR REAPPOINTMENT BY TENURE 

25 COMM!SSION.--Section 433 of the District of Columbia Self-
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1 Government and Governmental Reorganization Act (as 

2 amended by section 103(a)(4)(A» is further amended--

3 (A) in the heading of such section, by striking 

4 "JUSTICES AND JUDGES" and inserting "JUSTICES, 

5 JUDGES, AND JUDICIAL MAGISTRATES"; and 

6 (B) by adding at the end the following new 

7 subsection: 

g (d) Not less than than 6 months prior to the expiration 

9 of such individual's term of office, any judicial magistrate 

10 of the Superior Court of the District of Columbia under 

11 section 11-1732 of the District of Columbia Code may file 

12 with the Tenure Commission a declaration of candidacy for 

13 reappointment. If a declaration of candidacy is so filed, the 

14 Tenure Commission shall, not less than 60 days prior to the 

15 expiration of the declaring candidate s term of office, 

16 prepare and submit to the chief judge of the Superior Court 

17 of the District of Columbia (hereafter in this subsection 

18 referred to as the "chief judge") a written evaluation of 

19 the declaring candidate's performance during the candidate's 

20 present term of office and the candidate's fitness for 

21 reappointment to another term. If the Tenure Commission 

22 determines the declaring candidate to be well qualified for 

23 reappointment to another term, then the term o'f such 

24 candidate shall be automatically extended for another full 

25 term, subjec~ : J mandatory retirement, suspension, or 
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1 removal. If the Tenure Commission determines the declaring 

2 candidate to be qualified for reappointment to another term, 

3 then the chief judge may extend the term of such candidate 

4 for another full term, subject to mandatory retirement, 

5 suspension, or removal. If the Tenure Commission determines 

6 the declaring candidate to be unqualified for reappointment 

7 to another term, then the chief judge may not extend the term 

8 of such candidate, and such candidate shall not be eligible 

9 for reappointment or appointment as a judicial magistrate or 

10 as a judge of a District of Columbia court. If a declaration 

11 of candidacy is not HIed under this paragraph by any 

12 judicial magistrate, or if the chief judge does not extend 

13 the term of a declaring candidate determined to be qualified 

14 by the Tenure Commission, a vacancy shall result upon the 

15 expiration of the judicial magist~ate's term of office and 

16 shall be filled by appointment as provided under section 

17 434(e). 

18 (4) VACANCIES FILLED BY INDIVIDUALS NOMINATED BY 

19 JUDICIAL NOMINATION COMMISSION.--Section 434 of the 

20 District of Columbia Self-Government and Governmental 

21 Reorganization Act is amended by adding at the end the 

22 following new subsection: 

23 (e)(l) In the event of a vacancy in any position of a 

24 judicial magistrate of the Superior Court of the District of 

25 Columbia under section 11-1732 of the District of Columbia 
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1 Code, the Commission shall,· not later than 60 days following 

2 the occurrence of such vacancy, submit to the chief judge of 

3 the Superior Court of the District of Columbia (hereafter in 

4 this subsection referred to as the "chief judge") a list of 

5 3 persons for possible nomination and appointment for each 

6 vacancy. If more than one vacancy exists at one given time, 

7 the Commission must submit lists in which no person is named 

8 more than once and the chief judge may select more than one 

9 nominee from one list. Whenever a vacancy will occur by 

10 reason of the expiration of such a magistrate's term of 

11 office, the Commission's list of nominees shall be submitted 

12 to the chief judge not less than 60 days prior to the 

13 occurrence of such vacancy. 

14 (2) In the event any person recommended by the 

15 Commission under this paragraph requests that his 

16 recommendation be withdrawn, dies, or in any other way 

17 becomes disqualified to serve as a judicial magistrate, the 

18 Commission shall promptly recommend to the chief judge one 

19 person to replace the person originally recommended. 

20 (3) In no instance shall the Commission recommend any 

21 person who does not, upon the time of appointment to service 

22 as a judicial magistrate, meet the qualifications specified 

23 in section 11-1732(c) of the District of Columbia Code.". 

24 (d) CONFORMING AMENDMENTS.--(l} Section 11-1701(c)(1)(B), 

25 D.C. Code (as amended and redesignated by section 
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1 103(g)(1)(C» is amended by inserting "and judicial 

2 magistrates" after "judges". 

3 (2) Section 16-924, D.C. Code, is amended by striking 

4 "hearing commissioner" each plac~ it appears and inserting 

5 "judicial magistrate". 

6 (3) The District of Columbia Self-Government and 

7 Governmental Reorganization Act is amended--

8 (A) in section 43l(g), as amended by section 

9 103(a)(2)(B), by striking "justice or" and inserting 

10 "judicial magistrate, justice, or"; and 

11 (B) in section 432, as amended by section 

12 103(a)(3)(A), by striking "justice or" each place it 

13 appears and inserting "judicial magistrate, justice, 

14 or 

15 SEC. 302. STUDY OF UTILIZATION AND EFFECTIVENESS OF JUDICIAL 

16 MAGISTRATES. 

17 (a) SrUDY.--During each of the first 3 years that begins 

18 after the date of the enactment of this Act, the chief judge 

19 of the Superior Court of the District of Columbia shall, in 

20 consultation with members of the unified bar. of the District 

21 of Columbia and other interested parties, conduct a study of 

22 the utilization and effectiveness of judicial magistrates in 

23 the District of Columbia court system. 

24 (b) REPORT.--Not later than the last day of each of the 

25 first 3 years that begins after the date of the enactment of 
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1 this Act, the chief judge of the Superior Court shall submit 

2 a report on the study conducted under subsection (a) to 

3 Congress and the Mayor of the District of Columbia. 

4 SEC. 303. EFFECTIVE DATE. 

5 ~he prsvisisns sf this title This title and the 

6 amendments made by this title shall take effect on the date 

7 of the enactment of this Act. 

8 'PI~tE IV JUIl!CIAI; NOMINNl'ION C9lIMISSI9!1 !"!lD COMIIISSION ON 

9 JUDICIAL DISI"BILI'I'IES AND ~ENORE 

10 SEC. 401. DIS'PRIC~ OF COWUBIA COMMISSION ON JUIlICIAL 

11 DIS"\BILI~IES ,\NO 'Pmmrul. 

12 SHaseetisn (a) sf seetien 11 1522, D.C. Csee, is ameneee 

13 te reae as fellews. 

14 -----'-'~ien shall eensist ef 9 memaers appeintee 

15 as fellel/s. 

16 (1) ~he Presieent ef the Unitee States shall 

17 appeint I memaer ef the Cemmissien. 

18 (2) 2 members shall ae appointee by the Beara ef 

19 Ceverners ef the Hnifiea Distriet ef CelHmsia Bar. 

20 (~) aeth ef whem shall have been memaers ef the 

21 Hnifiee Distriet ef CelHmbia Bar ane have aeen 

22 aetively en~a§ee in the praetiee ef lall in the 

23 Distriet sf CelHmsia fer at' least 5 sf the 19 yea£s 

24 immeaiately p£eeeein§ sHeh appsintment:, ane 

25 (B) at least 1 of I/hem shall be a resieent sf 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

51 I, 

Efte DisEriet ef Col~maia. 

"(3) The "ayer of Ehe Distriet ef Cel~mBia sftall 

appeiRE 2 members ef tfte CeRlRlissieR, eRe of IIfte~ 

ReE Be a la\~yer. 

"(4) Tke Ce~Reil ef Efte DisEriet ef Cel~maia sftall 

appelflt 1 member of Efte CeRIRIlssleR ,lao saall ReE Be a 

lal/yer. 

(5) Tfte Chief J~a~e ef Efte YRiEea SEaEes DisErieE 

Ce~rt fer Efte DisErieE of Cel~mhia sftall appoiRE eRe 

memBer of tke CeRlRlissioR. Tfte memaer appoiRtea By tfte 

Cftief J~a~e sRall,ae aft aetive ar retirea Feaeral j~a§e 

~the Distriet of Cel~maia. 

"(6) 'PHe Dele§ate to tHe Ho~se of RepreseRtatives 

fram EHe Distriet ef Cel~mBia sHall appeiRt 1 memBer ef 

tfte CelllRlissieR. 

"(7) THe GhairmaR ef tfte ee~Reil ef tfte DistrieE ef 

Cel~maia sRall appeiRt 1 memBer ef tfte CemmissieR. 

SEC. 402. DISTRICT OF COLUMBIA JUDICIAL NOMINrBION 

COI(MISSION. 

----seetieR 434 af the Distriet ef Cel~mBia Self Ce~erfimeRt 

aRa Ce~erRmeRtal Resr§aRil!atieR .".teE (as ameRaea By seetioRs 

103(a)(S) aHa 301(e)(1)(E») is f~Ftfter ameReea 

(1) iR s~BseeEieR (a) iR tfte seeeRe seRteRee by 

strikiR§ "se~eR" aRa ifisertiR§ 9 , aRe 

(2) iR s~bseetieR (13)(4) By iRsertiR§ after para§raph 
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1 (E) the fslls.in§ new paFa§Faphs. 

2 (F) 1 memeer sflall ae appeintee ay the Dele§ate te 

3 the He~se sf RepFesentatives fFsm the Distriet sf 

4 Cel~maia. 

5 (e) 1 memaer shall ae appsinted ay the Chairman sf 
\ 

6 the Cs~neil sf the DistFiet sf Csl~maia.". 

7 SEC. 493. EFPEC~IVE DA~E. 

8 'Phe pFs<'isisns sf this Htle shall talEe effeet en the 

9 date sf the enaetment sf this ~et. 

10 ~I'PLE V CI'PIZENS ~lISORY COMMI~EE ON '!'BE JeDICI.~ S¥S'PEM 

11 OF THE DIS'PRICT OF COLUMBI~ 

12 SEC. 591. CITIZENS ADVISOR¥ COMMIT'PEE ON '!'HE JUDICIAL S¥S'PEM 

13 OF~~ 

14 (a) Establishment. 'PheFe shall ae a CHillens ,"td\'isery 

15 CemmHtee en the J~dieial System sf the DistFiet sf Csl~Hlai.a 

16 whieh shall advise the Csn§Hs9, the lIayeF, and the CSlineil 

17 ef the Distriet sf CelliHiaia eeneeEnin§ the fairness ane 

18 effieieney sf the eSlirts and jlisieial systeHi sf the Distriet 

19 sf Cellimaia. 

20 (a) MemBership. The Advisery CsmmiHee shall eensist sf 

21 15 memeers appsintee net lateF than 189 days after: th~ 

22 ef the enactment sf this .... et as fellsl/s: 

23 (1) 3 Hlembers appeinted ay the Chief Jlistiee sf the 

24 Slipr:eHle CeliFt e"f the Distriet ef Cellimaia heHl amell§ the 

25 jlid§es sf the Distriet ef Cellimaia eSlirts. 
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(2) 3 members apPQillted by tae HaYQr ef tae Distriet 

ef Cal~ml3ia, ef wbom 2 saall be i.eivid~als seleeted By 

tae Presidellt ef tae Distriet ef Cel~ml3ia Bar aile I saall 

Be all iRdivid~al seleeted By tae Presidellt af the 

Wushia§tell Bar ~sseeiatiea. 

(3) 1 memeer appeillted by the CaairmaR ef Ehe Ce~aeil 

ef tae Distriet af Cel~mbia. 

(4) Ei§at members, elle ef >Iaem saall Be appeiated by 

eaea member ef the Ce~aeil ef the Distriet ef CelHml3ia 

represeatill§ a liard ef tae Distr iet ef Cel~ml3ia. 

(e) Chairperse8. 'Phe Ad\lisery Cemmittee saall eleet a 

eaairpersea, Ilhe may 8et be a jadge. 

(e) Meeti8§s. 'Phe first meetill§ ef the Advisery 

Cemmittee saall be ealled by the Dele§ate te tae He~ 

Represe8tati'/es frem the Distriet ef Celaml3ia. 'Phe .'lcd-,·isery 

eemm±ttee shall meet at saeh times as may be determiRed by a 

majerity ef tae members a8d at tae eall ef tae ehairpersea. 

t 'Phe Advisery Gemmittee saall sal3mit aR (e) Repel's. 

t t appropriate eemmittees af the CeR§ress, tbe allRaal repere 

nayer, the JeiRt Cemmittee ea JHdieial ~dmillistratieR, aRd 

the CeHaeil ef the Distriet ef Cel~ml3ia ceReeraiR§ the 

administra.tiea ef tbe eearts ef tae Distriet ef CelHmeia aRd 

the eperatieR ef the system af jHstiee ef tae Distriet ef 

Calameia. 'Pae Adviseri' Cemmittee may sHamit s~eh ether 

illterim reper s as are t eellsidered Ileeessary alla apprepriate. 

36-144 - 91 - 17 



506 

DCIOOA 

54 

1 If) Gemment eft Pending Gases P~ehibited' ~Ae Ad~isery 

2 CelMlHtee may net inel~ee in any fefil6ft s~13Iftittee ~Il:aer 

3 s~bseetieft Ce) any eSffiffieRt er a sJileeifie ease Sf aetieft 

4 fileREling befsre any es~.rt eft 'efte District sf Cel~meia el:lriag 
f 

5 tae fileriae sf time ea~ered by saeh a repart. 

Amend the title so as to read: A Sill 1'"0 create the 

Supreme Court of the District of Columbia, and for other 

purposes. 
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Mr. FAUNTROY. The substitute is available for amendment at any 
point. And after we have a discussion of the substitute I will enter
tain a motion for- its adoption. Mter which, any further amend
ments will be in order. Mter a vote is taken on any further amend
ments and on the substitute, it will be in order to make a motion to 
report H.R. 4257, as amended, to the House floor. 

I yield to the gentleman from California for an explanation of 
the bill. 

Mr. DYMALLY. I thank you very much. 
Mr. Chairman, at its meeting on March 15, 1990, the Subcommit

tee on Judiciary and Education decided, without objection, to refer 
H.R. 4257 to the full committee without recommendation. 

Mr. Chairman, if I may address provisions of the bill, I'd like to 
thank you for convening this hearing. The bill has become a very 
key part in the legislative agenda for the Subcommittee on Judici
ary and Education. 

I wish to commend former Chief Judge William Pryor for his ini
tial push of this legislation, and Chief Justice Judith Rogers for her 
continued pursuit of this goal after succeeding Judge Pryor in the 
court of a:~tPeals. 

Our Subcommittee on Judiciary and Education held two hearings 
on this proposal in the 100th Congress. Thereafter, consistent with 
Mr. Fauntroy's leadership and recommendations at our subcommit
tee hearings, Mr. Fauntroy and I introduced a new bill, H.R. 3470. 
To ensure the best possible legislation, Mr. Fauntroy established a 
mission team on judicial reorganization, which held its own hear
ings in which also made significant contributions, and I want to 
take this opportunity to thank that panel for its study a~ld its rec
ommendations. 

Mr. Chairman, the record before us is clear-there is consider
able backlog in the D.C. Appellate Court system. This proposed 
court reorganization bill addresses that backlog problem and gives 
the court a new and improved structure and viability. 

H.R. 4257, in creating a supreme court, will provide the local 
court system with an appropriate law development and law stating 
forum and a court of appeals that could focus more efficiently on 
its traditional function of correcting errors of law made at the trial 
level. 

Operation of the new court would be most fluid since manage
ment would remain vested in a joint committee. This system has 
worked well for the District for the last 20 years and we have 
agreed that it remains the best suited system for continued man
agement of the courts. Of course, the chief justice of the supreme 
court would become the court's chief judicial representative. 

The magistrates' provisions provide increased authority and 
status to the present superior court hearing officers-and is de
signed to help the judges with their trial court calendar overload. 
Thus, we expressly provided the chief judge of the superior court 
sufficient authority to direct these new magistrates. 

Overall, Mr. Chairman, I believe this legislation is a giant step in 
the right direction. I echo the remarks of our chairman and con
gratulate Mr. Fauntroy on his leadership on this bill. 

I also commend Mr. Parris for his cooperative bipartisanship. 
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Finally, Mr. Chairman, like yourself, I commend full committee 
staff for the work on the bill, former senior staff counsel, Donald 
Temple; senior staff associate, Ronald C. Willis,. and minority staff 
director, Mark Robertson. All of them helped very much in resolv
ing some of the major differ(;lnces and helped move this bill along. 

r indeed support the compromise amendment and urge my col
leagues to report this bill, as amended, to the floor of the House. 

r yield back the balance of my time, Mr. Chairman, and thank 
you for your diligence in this matter. 

[The prepared statement of Mr. Dymally follows:] 
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STATEMENT 

IF 

THE HONORABLE MERVYN M. DYMALLY 

CHAIRMAN~ SUBCOMMITTEE ON JUDICIARY AND EDUCATION 

COMMITTEE ON THE DISTRICT OF COlUMBIA 

MARK-UP OF H.R. 4257 

TUESDAY~ OCTOBER 2~ 1990 

MR. CHAIRMAN, I'D LIKE TO THANK YOU FOR CONVENING FULL 

COMMI TTEE MARK-UP OF H. R. 4257. TH I S BILL HAS COME A VERY 

LONG WAY AND THROUGH AN ARDUOUS REVIEW PROCESS. 

I WISH TO COMf~END FORMER CHIEF JUDGE WILLIAM PRYOR FOR 

HIS INITIAL PUSH OF THIS LEGISLATION AND CHIEF JUDGE JUDITH 

ROGERS FOR HER CONTINUED PURSUIT OF THIS GOAL, AFTER SUCCEEDING 

JUDGE PRYOR IN THE COURT OF APPEALS. 

OUR SUBCOMMITTEE ON JUDICIARY AND EDUCATION HELD TWO 

HEARINGS ON THIS. PROPOSAL IN THE 100TH CONGRESS. THEREAFTER, 

CONSISTENT WITH MR. FAUNTROY'S LEADERSHIP AND RECOMMENDATIONS 

MADE AT OUR SUBCOMMITTEE HEARINGS, MR. FAUNTROY AND I INTRODUCED 

A NEW BILL, H.R. 3470. 

TO ENSURE THE BEST POSSIBLE LEGISLATION, MR. FAUNTROY 

ESTABLISHED A MISSION TEAM ON JUDICIAL REORGANIZATION, WHICH' 

HELD ITS OWN HEARINGS AND WHICH ALSO MADE SIGNIFICANT 

RECOMMENDATIONS. 
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PAGE 2 - STATEMENT OF CONGRESSMAN Dnw-LV ON ".R. 425Z 

MR. CHAIRMAN. THE RECORD BEFORE US IS CLEAR. THERE IS 
CONSIDERABLE BACKLOG IN THE D.C. APPELLATE COURT. 

THIS PROPOSED COURT REORGANIZATION BILL ADDRESSES THAT 
BACKLOG PROBLEM AND GIVES THE COURT A NEW AND IMPROVED STRUCTURE 
AND VIABILITY. H,R. 4257. IN CREATING A SUPREME COURT. WOULD 
PROVIDE THE LOCAL COURT SYSTEM WITH AN APPROPRIATE LAW 
DEVELOPMENT A~D LAW STATING FORUM AND A COURT OF APPEALS THAT 
COULD FOCUS MORE EFFICIENTLY ON ITS TRADITIONAL FUNCTION OF 
CORRECTING ERRORS OF LAW MADE AT THE TRIAL LEVEL, 

-OPERATION OF THE NEW COURT WOULD BE MOST FLU ID SINCE 
~4NAGEMENT WOULD REMAIN VESTED IN A JOINT COMMITTEE, THIS 
SYSTEM HAS WORKED WELL FOR THE D I STR I CT FOR THE LAST 20 YEARS 
AND WE HAVE AGREED THAT IT REMAINS THE BEST SUITED SYSTEM 
FOR CONTINUED MANAGEMENT OF THE COURTS, OF COURSE. THE CHIEF 
JUSTICE OF THE SUPREME COURT WOULD BECOME THE COURT'S CHIEF 
JUDICIAL REPRESENTATIVE, 

THE MAGISTRATES' PROVISIONS PROVIDE INCREASED AUTHORITY 
AND STATUS TO THE PRESENT SUPERIOR COURT HEARING OFFICERS 
-- AND IS DESIGNED TO HELP THE JUDGES WITH THEIR TRIAL COURT 
CALENDAR OVERLOAD. THUS. WE EXPRESSLY PROVIDED THE CHIEF 
JUDGE OF THE SUPERIOR COURT SUFFICIENT AUTHORITY TO DIRECT 
THESE NEW MAGISTRATES. 
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PAGE 3 - STATEMENT OF CONGRESSMAN DvMALlY ON H.R. ~257 

OVERALL I BELIEVE THlS LEGISLATION IS A GIANT STEP IN 
THE RIGHT D I RECTI ON. I ECHO THE RH1ARKS OF OUR CHA I RMAN AND 

CONGRATULATE MR. FAUNTROY ON HIS LEADERSH I P ON TH I S BILL. I 
ALSO COMMEND MR. PARRIS FOR HIS COOPERATIVE BIPARTISANSHIP 

SPIRIT. FINALLY, MR. CHAIRMAN, LIKE YOURSELF, I COMMEND FULL 

COMMITTEE STAFF FOR THEIR WORK ON THE BILL, FORMER SENIOR 
STAFF COUNSEL DONALD M. TEMPLE. SENIOR STAFF ASSOCIATE RONALD 
C.WILLIS, AND MINORITY STAFF DIRECTOR MARK J. ROBERTSON, 

FOR HELPING US TO RESOLVE SOME OF OUR MAJOR DIFFERENCES AND 
MOVE THIS BILL ALONG. 

I INDEED SUPPORT THE COMPROMISE AMENDMENT AND URGE MY 
COLLEAGUES TO REPORT THIS BILL AS AMENDED TO THE FLOOR OF 

THE HOUSE. 
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Mr. FAUNTROY. Without objection, the opening statement of com
mittee Chair, Ronald V. Dellums will be placed in the record in its 
entirety and will be considered as having been read. 

[The prepared statement of Mr. Dellums follows:] 

OPENING STATEMENT OF RONALD V. DELLUMS 

The committee will come to order. The committee will now take up H.R. 4257, a 
bill to create a supreme court of the District of Columbia. Without objection, the bill 
is considered read and subject to amendment at any point. One year and a half ago 
this committee began the process of confronting what many of us consider to be the 
most serious problem we face in our Nation, that is the distribution and use of 
drugs. No area of the country has been left unaffected by this scourge. A new lan
guage has surfaced with words that depict the worst of our fears. "Crack babies" 
and "boarder babies," descriptive words that capture the imagination and chill the 
heart. At one point last year this great city of ours was reduced to being called the 
murder Capital of the Nation. 

In an effort to confront this most dreadful and tragic of times, this committee, 9n 
a bipartisan basis, passed the first in a series of legislative packages that should 
begin to bring a level of relief to the citizens of the District of Columbia. H.R. 1502 
authorized the appropriation of funds to the District of Columbia for 700 additional 
police officers: it called for the development of a community-oriented police depart
ment: it directed the District of Columbia to begin immediate construction of a new 
detention center, which includes a drug treatment center; it provided for the devel
opment of a classification system for individuals convicted of crimes in the District 
of Columbia; it directed that proceeds of forfeited property for law enforcement ac
tivities be used to finance law enforcement activities of the D.C. Metropolitan Police 
Department; and it provided for the participation of the D.C. Metropolitan Police 
Department in the national crime information system. In addition to H.R. 1502, this 
committee mcved expeditiously to increase the D.C. Superior Court by 8 additional 
judges and appropriate support staff. 

In keeping with the cooperative bipartisan effort of the first session of the 101st 
Congress, I am pleased to bring before the committee today the bill H.R. 4257 and 
am equally pleased to report to my colleagues on the committee that once again we 
have reached across our political differences and have been able to draft a compro
mise bill which, at the appropriate time, I will seek a motion to be introduced as an 
amendment in the nature of a substitute. However, before I yield to my distin
guished colleagues for their opening remarks, I want to express my deepest grati
tude to Fiscal Affairs and Health Subcommittee Chairman Walter E. Falmtroy for 
his diligence in working with the other members of the committee in bringing this 
legislation to full committee. Mr. Chairman, you have done well in your capacity as 
subcommittee chair. During the first session you led the way toward passage oCH.R. 
1502, the police authorization bill, you fought hard and won the battle for 8 addi
tional superior court judges, your service to the citizens of D.C. and to this commit
tee has been exemplary in helping us improve law and order and to insure the 
safety of D.C. citizens. 

H.R. 4257 and the amendment in the nature of a substitute had their beginnings 
in 1986 when Chief Judge William Pryor engaged judiciary and subcommittee <;hair
man Mervyn Dymally in considerable discUBBion about the creation of a local su
preme court. On April 13, 1988, Messrs. Fauntroy, DyDlally, and Mazwli introduced 
H.R. 4366, a bill to establish a supreme court of the District of Columbia. On April 
19th and 28th, 1988, the Subcommittee on Judiciary and Education held hearings on 
H.R. 4366. Witnesses included the Honorable William C. Pryor, then chief judge of 
the D.C. superior court; Larry P. Polansky, executive director, D.C. courts: and Rich
ard Hoffman, clerk of the court of appeals. In a,ddition, the subcommittee tack testi
mony from Frederick D. Cooke, Jr., then corporation counsel of D.C.; the Honorable 
Wilhelmina Rolark, D.C. city councilmember; as well as other distinguished mem
bers of the bar. 

Per the recommendatio.n of Mr. Fauntroy's judicial mission team and their inde
pendent hearings, on October 16, 1989, Mr. Fauntroy introduced H.R. 3470, a similar 
but revised bill to establish a sllpreme court of the District of Columbia. This bill 
authorized eight (8) additional judges for the superior court .of the District of Colum
bia and revised the present hearing co~ioner system in the supe.rior court of 
the District of Columbia. 
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Mr. Dymally held hearings on H.R. 3470 on October 26th and November 6th re
spectively and a November 15th hearing was held at the request of our colleague on 
the minority side. I 

A subcommittee mark-up of H.R. 3470, originally scheduled on March 6, 1990, was 
postponed to Thursday, March 15, 1990, per Mr. Rohrabacher's request. 

On Thursday, March 15th, 1990, the Subcommittee on Judiciary and Education 
referred H.R. 4257 to the full committee for consideration. 

Based upon a substantial hearing record, on March 14, 1990, Messrs. Fauntroy 
and Dymally introduced a new bill, H.R. 4257, which is a revised version of H.R. 
3470. It includes several recommendations from the last series of hearings. 

On Thursday, March 15, 1990, the Subcommittee on Judiciary and Education re
ferred H.R. 4257 to the full committee. Further, it agreed to incorporate the record 
for H.R. 3470 as the record for H.R. 4257. 

As presently amended, the bill does several things: 
1. It establishes a seven-member supreme court by elevating the present nine

member appellate court and by attrition allowing the size to diminish to seven. The 
President would then appoint nine new judges to fIll the appellate division. 

2. It provides for four additional superior court judges, two to be appointed by the 
President in October, 1992; two to be appointed by the President in October, 1993. 

3. It changes the make-up and size of the Joint Committee on Judicial Adminis
tration. Presently the committee has five JIlembers, two from the appellate and 
three from the superior court. Under the new bill, there would be a seven-member 
joint committee made up of the chief judge of the supreme court, two associate jus
tices; the chief judge of the appellate court; and the chief judge of the superior court 
and two associate judges. 

4. The new bill upgrades the hearing commissioners to judicial magistrates and 
increases their number from 14 to 20 by October 1, 1995. . 

5. The new bill deletes titles IV and V of H.R. 3470, which provided for the Judi
cial Nomination Commission and Commission on Judicial Disabilities and tenure 
and a citizens advisory committee on the judiciary system of the District of Colum
bia; The area of controversy was constitutional and revolved around appointments 
to the above commissions by the D.C. delegate and chair of the D.C. council. 

6. The new bill authorizes $15.5 million over a 6-year period beginning October 1, 
1992-ending October 1,1997. 

It is important to note that the appellate and supreme courts have two distinct 
functions. The intermediate court generally has an error correcting function-cor
recting errors in the lower court's application of law. The supreme court-as the 
highest State court-has a law stating Oaw development) function and a final error 
correcting function-being the final interpreter of the law. These functions are 
more logically performed by a court sitting en banc (as a whole) rather than by a 
subpanel of a larger court in the court of appeals. 

In closing I want to personally thank. Mervyn M. Dymally, subcommittee chair, 
Judiciary and Education Subcommittee, for his leadership in bringing H.R. 4257 to 
the full committee. As I stated early on in my remarks, this has been a non-partisan 
effort; therefore, I want to thank Stan Parris, the ranking Republican on our com
mittee, and Mr. Thomas Bliley, for their personal assistance in making the way pos
sible for the passage of this bill. Also I want to thank former senior staff counsel 
Johnny Barnes; former senior staff counsel Donald M. Temple; Mr. Ronald C. Willis, 
senior staff associate; Mr. Mark J. Robertson, minority staff director; and Mr. Jeff 
Schlagenhauf for their excellent work in bringing to the full committee the legisla
tion we have before us. 

SUMMARY 

The committee will come to order. The committee will noW take up H.R. 4257, a 
bill to create a supreme court of the District of Columbia. Without objection the bill 
is considered read and subject to amendment at any point. 

In keeping with the cooperative bipartisan effort of the first session of the 101st 
Congress, I am pleased to report to my colleagues on the committee that once again 
we have', reached across our political differences and have been able to draft a com
promise bill which, at the appropriate time, I will seek a motion to be introduced as 
an amendment in the nature of a substitute. However, before I yield to my distin
guished colleagues for their opening remarks, I want to express my deepest grati
tude to Fiscal Aff8irs and Health Subcommittee Chairman Walter E. Fauntroy for 
his diligence in working with the other members of the committee in bringing this 
legislation, to full committee. Mr. Chairman, you have done. well in your capacity as 
subcommittee chair. During the first session you led the way toward passage of H.R. 
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1502, the police authorization bill, you fought hard and won the battle for 8 addi
tional superior court judges, your service to the citizens of D.C. and to this commit
tee has been exemplary in helping us improve law and order and to insure the 
safety of D.C. citizens. 

As presentlr amended, the bill H.R. 4257 does several things: 
1. It establishes a seven-member supreme court by elevating the present nine

member appellate court and by attrition allowing the size to diminish to seven. The 
president would then appoint nine new judges to fill the appellate division. 

2. It provides for four additional superior court judges, two to be appointed by the 
president in October 1992; two to be appointed by the president in October 1993. 

3. It changes the make-up and size of the Joint Committee on Judicial Adminis
tration. Presently the committee has five members, two from the appellate and 
three from the superior court. Under the new bill, there would be a seven-member 
joint committee made up of the chief judge of the supreme court, two associate jus
tices; the chief judge of the appellate court; and the chief judge of the superior court 
and two associate judges. . 

4. The new bill upgrades the hearing commissioners to judicial magistrates and 
increases their number from 14 to 20 by October 1, 1995. 

5. The new bill deletes titles IV and V of H.R. 3470, which provided for the Judi
cial Nomination Commission and Commission on judicial disabilities and tenure and 
a citizens advisory committee on the judicial system of the District of Columbia. The 
area of controversy was constitutional and revolved around appointments to the 
above commissions by the D.C. delegate and chair of the D.C. council. 

6. The new bill authorizes $15.5 million over a 6 year period beginning October 1, 
1992-ending October 1,1997. 

It is important to note that the appellate and supreme courts have two distinct 
functions. The intermediate court generally has an error correcting function-cor
rect:ing errors in the lower court's application of law. The supreme court-as the 
highest State court-has a law stating (law development) function and a fmal error 
correcting function-being the final interpreter of the law. These functions are 
more logically performed by a court sitting en banc (as a whole) rather than by a 
subpanel of a larger court in the court of appeals. 

In closing I want to personally thank Mervyn M. Dymally, subcommittee chair, 
Judiciary and Education Subcommittee, for his leadership in bringing H.R. 4257 to 
the full committee. As I stated early on in mr remarks, this has been a non-p¢isan 
effort: therefore, I want to thank Stan Parns, the ranking Republican on our com
mittee, and Mr. Thomas Bliley, for their personal assistance in making the way p0s
sible for the passage of this bill. Also I want to thank former senior staff counsel 
Johnny Barnes; former senior staff counsel Donald M. Temple: Mr. Donald C. Willis, 
senior staff associate: Mr. Mark J. Robertson, minority staff director: and Mr. Jeff 
Schlagenhauf for their excellent work in bringing to the full committee the legisla
tion we have before us. 

Mr. FAUNTROY. I thank the gentleman, not only for his explana
tion of the amendment in the nature of a substitute here, but also 
for his reference to the role which I had in bringing this to the 
committee. 

In 1971, Congress passed legislation, as you may recan, creating 
the current structure of the District of Columbia court system.· In 
many ways, this reorganized court system has improved the admin
istration of justice in our Nation's Capital. 

It became apparent to me, however, that these courts are failing 
to meet the needs of District of Columbia residents insignificant 
ways. Presidentially appointed judges had become aloof and dis
tanced themselves from th~ need of the citizens because they are in 
no way accountable to them. . . . 

Judicial administration had become chaotic and· arbitrary; in 
some measure because the courts were poorly organized to respond 
to the drug crisis which overran the ~ockets of the court. . 

The delays in the proceesing. of civil cases and appeals had 
become intolerable because of poor organization and internal poli
tics. It seemed to me that the 20th anniversary of the Court Reor
ganization Act called for a thorough evaluation of the 1971 Reorga-
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nization Act-I appointed a mission team to study the problem and 
report to me on their conclusions and recommendations. The team 
consisted of prominent local"practitioners, law professors, a former 
clerk of the court, and counsel and the staff director of this com
mittee. 

The chief judges of the local courts were asked to appoint repre
sentatives, but they declined. The mission team conducted a de
tailed and extensive examination. Hearings were held where local 
judges, the U.S. attorney, representatives from all local bar associa
tions, judges from surrounding jurisdictions, and· a dean from a 
local law school all testified. 

The mission team proposed a judicial reorganization plan in the 
form of a bill that I introduced, H.R. 3470. That measure proposed 
a new intermediate court of appeals; a reorganization of the court 
administration placing control in the chief judge of the new Dis
trict of Columbia Supreme Court; the creation of judicial magis
trates to handle less important matters, thereby freeing superior 
court judges for felony dockets and large civil cases; and expanding 
local appointments on the judicial nominating and tenure commis
sion to interject more local involvement. 

This was a conservative bill. The mission team deeply felt that 
the local appointment of judges was essential to the reform of the 
courts. It also recognized that such a measure would not be feasible 
in view of the current congressional suspicion of local leadership. 

Major provisions were made in the bill, and major revisions, al
though significant features were retained in the one which you set 
before us. The bill before us, in my view, falls far short of my hope 
to have more local involvement in the courts, but in proposing an 
intermediate court of appeals and instituting a system of judicial 
magistrates, I think important steps have been taken; and for that 
reason, I will not object to the substitute which is before us. 

Mr. Rohrabacher? 
Mr. ROHRABACHER. Thank you, Mr. Chairman. 
I regret that after these happy comments that I have to express 

opposition to H.R. 4257, which is to create a supreme court in the 
District of ('"olumbia. 

As vice chairman of the subcommittee with jurisdiction on this 
legislation, I sat through hearings in which witnesses for and 
against this bill were allowed to testify, and I was not convinced 
that the caseload and the structure of the District of Columbia 
court system is such that an additional level of all appellate review 
is required. 

There are other, less expensive ways of addressing the problems 
of the District court system, as pointed out by some of the wit
nesses that we both heard testify. 

I would also like to point out that the administration opposes 
this legislation and directly takes issue with the assertions that 
this bill will help fight crime in the District of Columbia. In fact, it 
is the contention of the Justice Department that this bill will hurt 
the fight against crime by placing additional appellate response 
burdens on the U.S. attorney's office, which, after all, is the office 
responsible for prosecuting criminals in this area. 

Finally, I would like to note that I imd it to be especially inap
propria.te for the Federal Government to be spending $15.5 million 
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on establishing another level of the local court system, right after 
approving an increase, based on a formula in terms of the District's 
control, in the authorization level of the District's Federal pay
ment. 

If the city council and the Mayor believe that this extra layer of 
judicial court system is needed, and they need a layer of appeal, 
they should be able to find the necessary funds in their own 
budget. 

I, frankly, Mr. Chairman, don't believe that just adding this new 
layer of government in the form of a. judicial layer will actually 
help in any way. I think it's going to be an expensive proposition 
and it's actually going to probably end up making it more difficult 
rather than more efficient in dealing with the criminal challenge 
that we face in this community. 

Thank you, Mr. Chairman. 
[The prepared statement of Mr. Rohrabacher follows:] 
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STATEMENT BY HON. DANA ROHRABACHER 
AT MARKUP OF H.R. 4257. TO CREATE 

A SUPREME COURT FOR THE DISTRICT OF COLUMBIA 
OCTOBER 2. 1990 

MR. CHAIRMAN, I REGRET THAT AFTER THESE 
HAPPY COMMENTS. I MUST EXPRESS MY OPPOSITION 
TO H.R. 4257. TO CREATE A SUPREME COURT FOR 
THE DISTRICT OF COLUMBIA. 

AS THE VICE CHAIRMAN OF THE SUBCOMMITTEE 
WITH JURISDICTION ON THIS LEGISLATION, I SAT 
THROUGH HEARINGS IN WHICH WITNESSES FOR AND 

AGAINST THIS BILL WERE ALLOWED TO TESTIFY. I 
WAS NOT CONVINCED THAT THE CASELOAD AND 
STRUCTURE OF THE DISTRICT OF COLUMBIA COURT 
SYSTEM IS SUCH THAT AN ADDITIONAL LEVEL OF 
APPElATE REVIEW IS REQUIRED. THERE ARE OTHER, 
LESS EXPENSIVE WAYS OF ADDRESSING THE PROBLEMS 
OF THE D.C. COURT SYSTEM, AS POINTED OUT BY 
SOME OF THE WITNESSES BEFORE OUR SUBCOMMITTEE. 

PAGE 1 
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I WOULD ALSO LIKE TO POINT OUT THAT THE 
ADMINISTRATION OPPOSES THIS LEGISLATION, AND 
DIRECTLY TAKES ISSUE WIT.H THE ASSERTIONS THAT 
THIS BILL WILL HELP IN THE FIGHT AGAINST CRIME 
IN THE DISTRICT OF COLUMBIA. IN FACT, IT IS 
THE CONTENTION OF THE JUSTICE DEPARTMENT THAT 
THIS BILL WILL HURT THE FIGHT AGAINST CRIME BY 
PLACING ADDITIONAL APPElATE RESPONSE BURDENS 
ON THE U.S. ATTORNEY'S OFFICE, WHICH AFTER ALL 
IS'THE OFFICE RESPONSIBLE FOR PROSECUTING 
CRIMINALS IN THE DISTRICT OF COLUMBIA. 

, 

FINALLY, I WOULD NOTE THAT I FIND IT TO 
BE ESPECIAllY INAPPROPRIATE FOR THE FEDERAL 
GOVERNMENT TO SPEND $15.5 MILLION ON 
ESTABLISHING ANOTHER LEVEL OF THE LOCAL COURT 
SYSTEM, RIGHT AFTER APPROVING AN INCREASE, 
BASED ON A FORMULA UNDER THE DISTRICT'S 

CONTROL, IN THE AUJ~8~IZATION LEVEL FOR THE 
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DISTR):CT'S FEDERAL PAYMENT. IF THE CITY 
COUNCIL AND MAYOR BELIEVE THAT THIS ADDITIONAL 

. LAYER OF APPEAL IS NECESSARY, THEY SHOULD BE 
ABLE TO FIND THE NECESSARY FUNDS IN THEIR OWN 
BUDGET. 

PAGE 3 
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Mr. FAUNTROY. I thank the gentleman. 
Mr. PARRIS. Mr. Chairman? 
Mr. FAUNTROY. Mr. Parris? 
Mr, PARRIS; Mr. Chairman, I thank the gentleman from Califor

nia, Mr. Dymally, for his gracious words and for his expression of 
the generally bipartisan support that this measure has received. 

I would like to associate myself with the remarks of the chair
man of this committee, Mr. Dellums, jn· his explanation in this 
matter, and particularly in ratification of the concept that with an 
intermediate court there is a fundamental function of correcting 
error in the trial or tribunals of one kind-in the lower court's ap
plication of the law, as pointed out by the chairman. 

The supreme court has a law development function and is a final 
error-correcting function in terms of the interpretation of the law 
which, of course, then creates precedent for lower courts. 

These functions and one of the reasons I support this measure is 
that I believe these latter functions are, as has been stated, more 
logically performed by a court sitting en banc, as a whole, rather 
than a subpanel of a larger court in the court of appeals. 

I would suggest, however, the reason I make these comments is 
to, one, express my support of this measure in concept; but to ta1ce 
issue with one statement made by the chairman in his remarks, 
which have been included in the record. I have no desire to take 
issue with the editorial license of the statement. He has the obvi
ous right to advocate any position he may choose. 

But he says on page 3 of his statement, the supreme court that 
would be established by this measure, as the highest court has a 
law development function. 

I just want the record to show, Mr. Chairman, that this supreme 
court has the highest judicial panel in this city, the Nation's Cap
ital, which is not a State, but which is a place about which we are 
all concerned. 

There is a subtle but very important distinction between those 
two positions, Mr. Chairman. I just wanted the record to reflect 
that point. 

Mr. FAUNTROY. Yes, and we certainly accept the gentleman's 
misreading of the facts. We do know, as Members of this Congress, 
that the home rule charler delegated to the locally elected govern
ment most State, county, and municipal functions. So in fact, it 
functions as a State government, and one of these days that fact 
will be acknowledged around the country and around the world. 

Mr. PARRIS. Mr. Chairman, you don't want to blow all this bipar
tisan harmony that we've created-that we've worked so hard to 
create. [Laughter.] 

Mr. FAUNTROY. No, I just want to tell the truth in love and face 
the reality that we will disagree as to the nomenclature here. 

Mr. PARRIS. We have agreed over the years, Mr. Chairman, that 
we-in my hope and in my view have never done it disagreeably, 
and I trust that we can continue tq do so. 

Mr. FAUNTROY. Thank you, and to your summary remarks. 
Ai; indicated at the beginning of the discussion of H.R. 4257, we 

will reserve final passage-a fmal vote on this-until we would 
have considered the next item. 
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Let me just, for the record, again state what this bill does. It eft,' 
tablishes a seven-member supreme court by elevating the present 
nine-member appellate court and by attrition allowing the size to 
diminish to seven. The President would then appoint nine new 
judges to fill the appellate division. 

Second, it provides for four additional supreme court judges-two 
to be appointed by the President in October 1992; two to be ap
pointed by the President in October 1993. 

Third, it changes the makeup and size of the D.C. Joint Commit
tee on Judicial Administration. Presently, the committee has five 
members-two from the appellate, three from the supreme court. 

Under the new bill, there would be a seven-member joint com
mittee made up of the chief judge of the supreme court-two asso
ciate justices, the chief judge of the appellate court and the chief 
judge of the superior court with two associate judges. 

Fourth, the new bill upgrades the hearing commissioners to judi
cial magistrates, and increases their number from 14 to 20 by Octo
ber 1, 1995. 

The new bill deletes title 4 and 5 ofH.R. 3470, as I had crafted it, 
which would provide the Judicial Nomination Commission and 
Commission on Disabilities in tenure a citizen advisory committee 
on the judicial system of the District of Columbia. The area of con
troversy was constitutionally it revolved around appointments to 
the above commissions by the District of Columbia Delegate and 
the Chair of the D.C. Council. 

Firlally, the new bill authorizes $15.5 million over a 6-year 
period, beginning October 1, 1992 and ending October 1, 1997. 

It's important to note that the appellate and supreme court have 
two distinct functions: the intermediate court generally has an 
error-correcting function, correcting errors in the lower courts' ap
plications of law. The supreme court, as the highest State court, 
has a law development function, and a final error-correcting func
tion being the final interpreter of the law. 

These functions are more logically performed by a court sitting 
en banc as a whole rather than by a subpanel of a larger court in 
the court of appeals. 

The Chair will now entertain a motion to agree to the amend-
ment in the nature of a substitute to H.R. 4257. 

If no one makes the motion, I'll make it. 
Mr. McDERMOTl'. So move. 
Mr. FAUNTROY. Then moved, properly seconded. 
All in favor say aye. 
[Chorus of ayes.] 
Mr. FAUNTROY. Opposed? 
[No response.] 
Mr. FAUNTROY. The ayes have it; so ordered. 
With that we will defer final action on this until we take the-
Mr. ROHRABACHER. Mr. Chairman? 
Mr. FAUNTROY. Yes? 
Mr. ROHRABACHER. I ask for the standard 3 days to submit send-

ing views for the committee report on H.R. 4257. . 
Mr. FAUNTROY. Without obje'Ction, so ordered. 
[Whereupon, at 1:15 a.m. the committee was adjourned.] 



APPENDIX 

CONGRESSMAN WALTER E. FAUNTROY'S MIS
SION TEAM ON THE DISTRICT OF COLUM
BIA'S JUDICIARY WORKSHOP ON JUDICIAL 
ORGANIZATION AND SELECTION 

SATURDAY, APRIL 22, 1989 

HOUSE OF REPRESENTATIVES, 
CoMMITTEE ON THE DISTRICT OF COLUMBIA, 

Washington~ DC. 
The mission team met, pursuant to call, at 10 a.m., in room 1310, 

Longworth House Office Building, Hon. Walter E. Fauntroy (chair-
man of the team) presiding. . 

Members present: Hon. Walter E. Fauntroy, Johnny Barnes, 
Harley J. Daniels, Marialice Williams Daniels, Thomas A. Ducken
field, Ron Linton, Frank Pendleton, Anthony Rachal, Lee A. Sat
terfield, John E. Scheuermann, Nathaniel Speights and Julia B. 
Williams. 

Mr. BARNES. Congressman Fauntroy is in route, but we.'II . go 
ahead and start the hearinP, by reading his opening statement into 
the record, and I'm sure he II be here very shortly. 

My name is Johnny Barnes, and I'm senior staff counsel for the 
D.C. Committee, also serving as Congressman Fauntroy's adminis
trative assistant, and this is Congressman Fauntroy's opening 
statement. 

The subcommittee will come to order. 
This morning, we formally begin a process which has as its aim 

improving and perfecting the local court system in the District of 
Columbia. We begin this process with a sense of some of theprob
lems currently confronting our courts, but without any precon
ceived notions· or hard solutions to those problems. We have some 
ideas, of course, but those ideas are not etched in stone. 

It has been two decades since we undertook a signific;:ant over
haul of our court system, and there are signs that major repair is 
needed. 

Over the past 20 years, we have taken what can, at best, be de
scribed as patchwork action in an effort to keep our courts at pace 
with rapidly changing times. 

We have added more judges to the D.C. Superior Court, made 
hearing commissioners an integral part of the court system, raised 

(523) 
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the mandatory retirement age for all local judges, increased the ju
risdictional limit in small claims court and created a 1-day, one
trial jury system. 

But, these repairs are, perhaps, minor when measured against 
the real needs of our courts. For example, in 1981 there were 3,631 
felony indictments presented before the D.C. Superior Court. In 
1988, that number had increased to 9,709. Yet, during that same 
period of time, the number of D.C. Superior Court judges increased 
by only 7, from 44 to 51, and those additional judges are used for 
civil as well as criminal trials. 

The D.C. Court of Appeals has also experienced increased de
mands on its resources. In 1979, a subcommittee of the Judicial 
Planning Committee on the workload of the D.C. Court of Appeals 
recommended the establishment of an intermediate appellate 
court. At that time, case filings totaled 1,200. Ten years later, there 
have been no changes at the appellate level in the district, yet, case 
filings last year totaled 1,681. 

I have asked distinguished members of our community, lawyers 
and nonlawyers, to join me in this process, and I have organized a 
judicial mission team composed of those persons. I am pleased that 
Harley Daniels has graciously agreed to Chair the mission team, 
because he brings a wealth of background, experience and knowl
edge, not only to the issue of reshaping our court system, but also 
to the broader question of local self-government. 

Harley has been assisted in preparing these hearings by two 
members of the mission team, Marialice Daniels and Jack Sher
man. Marialice and Jack have wor~ed tirelessly to organize what I 
believe will be historic proceedings. 

Other wembers of our mission team are Attorney Frank Carter, 
Mr. Ron Linton, Pro. Charles Ogletree, Attorney Tony Rachal, Mr. 
Edward Sylvester, Mr. Sterling Tucker, Attorney Thomas Ducken
field, Attorney Nate Speights, Attorney Lee Satterfield and Mr. 
F.rank Pendleton, who also serves on the committee on the judici
ary for the D.C. Council. 

Over the next several months, we will hold hearings like this one 
on various aspects of the judicial system: We will conduct a tour of 
the local courts. We will hold a hearing for the general public, and 
we will seek the advice and counsel of experts and interested per
sons. 

By January 1990, we hope to have a bill prepared for introduc
tion that takes into account the best ideas we have gathered 
through this process. As we proceed, given the exigencies occa
sioned by the drug-driven violence which has erupted in the Dis
trict, it may be necessary to enact certain interim measures to. con
tinue our patchwork ways. Time will be the judge of that. 

Finally, I should point out what we are doing, and about to do
and about to do should really be done by the local government. Un
fortunately, the authority to act under title XI of the D.C. Code, 
the title which governs the courts, is solely that of the Congress 
and the President. The local government has no authority in this 
area. 

Until we gain broadu self-government, including the right to 
select our judges, to prosecute crimes and to legislate with respect 
to the courts, until we gain statehood for the people of Washington, 
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DC, I and other Members of Congress have the responsibility to do 
what we can to improve the delivery of justice in our Nations Cap
ital. 

Before we call upon our fIrst panel of witnesses, I would like to 
allow the chairman of our judicial mission team, Attorney Harley 
Daniels, to make whatever opening remarks he may wish to make. 

Mr. DANIELS. Thank you,John. 
First of all, 1'd like to welcome the members of the judiciary and 

court officials who took Saturday morning off to be with us and to 
give us their views and comments on these important issues, and 
we thank them for their patience in waiting for us to get started 
this morning. 

I am particularly honored that Congressman Fauntroy asked me 
to take on this responsibility, and I am even prouder of the fact 
that we have been able to attract individuals of the quality that we 
have been able to attract, to help us do the work of this mission 
team. 

We've had two meetings before today in order to plan for today's 
hearing. We have today's session, which will be chaired by Jack 
Sherman and Marialice Daniels. We have another session sched
uled for next Saturday, where we will continue on the issues of ju
dicial organization and judicial selection. 

On May 20, we will have an additional workshop that will be 
held down at the District of Columbia Council on the issue of 
public accountability, and that will be chaired by Tony Rachal, 
who is sitting to my right. 

We are scheduled after these three workshops to meet on June 
17, where we are going to consider all of the evidence and informa
tion that we've been able to gather over the last several months, 
and decide at that time what interim actions need to be taken, 
given as the Congressman's statement indicated, what actions 
should be taken in view of present exigencies. 

On July 15, after we will have our June meeting, we are going to 
have another workshop chaired by Francis D. Carter on the admin
istration of justice, which will take up additional questions having 
to do with the allocations of responsibility between the. Federal 
Government and the local government in ,the area of prosecutions, 
in the area of marshal service, and in the area of' custody of pris
ons. 

After these workshops, the rest of our mission for the remainder 
of the year will be taken up in attempting to fashion a comprehen
sive bill to deal not only with the model court system for the Dis
trict of Columbia, and I might add that was the charge that Con
gressman Fauntroy gave me and the members of our team in 
coming together. He said he wanted the best court system in the 
District of Columbia that could be conceived of, and I think we've 
gone a long way in the District of Columbia in arriving at that 
model system. After 20 years of court reorganization we hope we 
can assist the judiciary and the community in finding what may be 
some missing pieces to give us what is truly the model court 
system in the United States of America. 

I would also like to acknowledge the help and assistance of our 
mission team of Attorney Julia B. Wmjarns, who has also agreed to 
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serve with us, and who has done stellar work in helping us put 
these hearings together. 

Now, over the last several weeks since the invitations have gone 
out, we've had the opportunity and gotten phone calls as a result of 
our invitations from lawyers here in the District of Columbia, from 
judges in Maryland and Virginia, from individuals from around the 
country, telling us about their experiences, and comparing what 
they are dealing with with what we're trying to deal with here in 
the District of Columbia. 

So, with that statement, I would like to ask Chief Judge Rogers
I've been notified by my counsel that she'll introduce the judges, 
but I would like to say that, in connection with that, that we re
ceived a letter as a result of our invitations from Chief Judge John 
J. Mitchell, who is the administrative judge of the 6th Judicial Cir
cuit of Maryland, and I won't read it all, but I'd ask that the letter 
be placed in the record of these proceedings, and he says that: "As 
administrative judge of this court, I see the same problems and 
struggle for solutions. I do know that Chief Judge Fred B. Ugast is 
known nationally as a fme administrator. Your committee would 
be well served by paying close attention to his suggestions." 

So, with that recommendation from Judge Mitchell, we're cer
tainly going to pay very close attention to both what Chief Judge 
Rogers and Chief Judge U gast would like to suggest to us. 

I turn the hearings over to Jack and Marialice for further pro
ceedings. 

Ms. DANIELS. I would just like to state very briefly that, as you 
can well understand, the purpose of this entire exm'cise today is to 
open up a dialogue which we hope to continue over the next. few 
months, in order to meet our mission as described by the Congress
man. 

I want to state that we do have the members of the mission team 
seated here in the front, and if we don't have any objection, we 
would like to initially allow any presentations by the chief judges 
and the clerks, and then we would like to open up the questioning, 
first of all, to my cochairman, Jack Shennan, and then after he 
has completed his round of questions, we'll open it up to the rest of 
the mission team. 

But, again, we have such a diversified group of individuals up 
here. I'm sure that most of you are familiar with these individuals. 
We've all had some given background which has given us the expe
rience to, we believe, open up, as I said, a dialogue. We really know 
that some of these issues are very sensitive, that there has certain
ly been legislative proposals made in some areas, but we would 
like-I just want to stress-the purpose of this is to keep an open 
dialogue between us all as parties who, obviously, all have the 
same common goal, which is to improve the court system of the 
District of Columbia. 

With that, I would like to invite Chief Judge Rogers, and Chief 
Judge Ugast, and Mr. Hoffman, and Mr. Polansky to be seated at 
the table and we will begin. . 

. . Judge ROGERS. I'll say thank you to Congressman Fauntroy, 
thank you, Mr. Daniels, thank you, Ms. Williams. 

We have, both Judge Ugast and I, prepared statements, and we 
have brought copies which could be circulated, if you like. 
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I'll start, and then Judge Ugast has a statement. 
Mr. BARNES, t1udge Rogers, as you know, your statements will be 

made a part of the record, and you may proceed as you wish. 

TES'i:'MONY OF JUDGE JUDITH W. ROGERS, CHIEF JUDGE OF'l'HE 
DISTRICT OF COLUMBIA COURT OF APPEALS 

Judge ROGERS. Thank you. 
I welcome this opportunity to ahare some thQughts about the Dis

trict of Columbia courts. Establlshed in their current configuration 
in 1970. Congress responded to the accumulated recommendations 
of many commissions and groups to upgrade the local courts in 
order to remedy shortcomings in the justice system. 

i. The present District of Columbia court system was created by 
Congress as part of the District of Columbia Court Reform and 
Criminal Procedure Act of 1970. It transferred jurisdiction over 
criminal prosecutions and civil proceedings from the Federal courts 
to a new District of Columbia court system. Prior to the Court 
Reform Act the District .of Columbia courts had V(~ry limited juris
diction. For example, the D.C. Court of General Sessions had juris
diction over civil matters involving less than $10,000. Its criminal 
jurisdiction was limited to trials involving misdemeanors and to 
hearings on ,probable ca.use in felony cases. Domestic relations were 
handl~d separately as were proceedings involving juvenile delin
quency, neglected children and child support and paternity cases, 

There was also a D.C. Municipal Court of Appeals. Six judges 
heard appeals from the five trial courts of limited jurisdiction. Peti
tions for review of decisions of the D.C. Municipal Court of Appeals 
could be taken to the Fede,ral Appellate Court, the U.S. Court of 
Appeals for the District of Columbia Circuit. From thH'e appeals 
were to the United· Stares Supreme Court, 

The Attorney General of the United States in 1972 described the 
o!d system as. u.nacceptau~10 in p~ciple and uIlwC1'l'kable in pr~-
tlce. ; '. 

It was unacceptable in principle ~\lSe. a local judicial system 
deprived of all meaningful jlJrisdiction was inc.~nsistent with devel
opments toward self-government. It was unworkable in pruqtice be
cause the backlogs and delays which characterized the trial of 
felony cases in the Unit.ed States District Court were rendering the 
system largely ineffectual. .. 

Good morning. 
Mr. FAUNTROY. Good morning. 
Judge RooERS. It's lovely to see you. 
Mr. FAUN~mOY. Thank you for forgiving my late arrival.. I was at 

another community meeting. . 
Judge IW,aERS. I just started, Congressman! my statement, and 

I'm on page 2. 
Mr. FAUNTROY. Good. 
Judge ROGE~. Viewed as a model paralleling the juclicia.lsyB

tems in the 50 States, the Attorney General described the D.C. 
Court Reform Act as representing u a fundamental.. improvement in 
judicial administration: the inefficiencies and, inadequacies of a 
multiplicity of local courts having been eliminated, and "every at
tempt having been made in this legislation to give real power and 
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stature to the local courts." Strengthened further by Congress in 
the enactment of the D.C. Self~Governnient and Governmental Re
organization Act, the court system provided after 1973 for the 
judges for the local courts to be selected by means of a nomination 
commission that included local government representation. 

ii. Ten.years after the court reform, the District of Columbia Bar 
evaluated the District's court system. The repoi"t of the committee 
chaired by Charles A. Horsky focused on the courts before and 
after court reform with particular emphasis on "the efficiency and 
effectiveness with which the courts of the District of Columbia 
schedule and dispose of matters brought before them!' Its mission 
also was to recommend further improvements in the court system. 
Running over 1,000 pages, the Horsky report detailed a variety of 
internal impr.ovements for the various divisions of the superior 
court and the court of appeals. Both courts undertook to implement 
the recommendations. 

The Horsky committee reached no conclusion on whether or not 
the 44 judges authorized for the trial court provided sufficient judi
cial manpower. In recognition of the substantial backlog of CaBles in 
the appellate court, the committee recommended that three addi
tional appellate judges be appointed for a temporary period, but 
this never happened. 

The report of a second bar committee,chaired by John W. Doug
las, addressed the workload of the court of appeals. It recommend
ed the establishment of an intermediate court of appeals. The 
Douglas Report concluded that, "resolution of virtually all of its 
cases by majority vote of three-judge panels is an altogether unac
ceptable modus operandi for a jurisdiction's highest court,tlThe 
committee further concluded that "the court's 15.5 months average 
delay from notice of appeal to decision is far too long; being rough
ly thrae times longer than that contemplated by the ABA Appel
late Standards." 

To assess what has happened to the ceurts of the District of Co
lumbia, it is important to recoW,lize what else was going on. During 
the 1960's and 1970's Congress ~nacted the legislative programs of 
the Great Society with the result that the States and the District of 
Columbia were required to' conform to new Federal laws and regu
lations and to promulgate local regulations to carry out Federal 
laws. The Federal laws and local regulations created new rights 
and remedies, which, in turn, spawned new litigat.ion in the local 
and Federal courts. In addition, with the enactment of the Home 
Rule Act, the new local government, beginning in 1975,. enacted 
many new laws, thus creating new rights and remedies which .9lso 
affected the workload of the courts. 

iii. With this backgrOlmd we reach the point where the Washing
ton Post editorializes that, "The Courts Can't Cope." The Court 
Reform Act created a unitary trial court and an appellate court as 
the highest court in the District of Columbia. Then Congress and 
the Council of the District of Columbia enacted many laws giving 
rise touew rights ,and remedies. Crime, as a result of whatever 
cause, continued to rise, and -criminal prosecutions became the 
major portion of the courts' workload. Drugs and violence have ex
acerbated all of these trends. 
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To . respond to these changing circumstances, Congress, in the 
mid 1980's, authorized the appointment of seven additional trial 
judges for the superior court; Jt also authorized the appointment of 
hearing commissioners. There are now 51 trial judges and 15 hear-
ing commissioners handling matters in that court. . 

No such personnel increases occurred in the court of appeals, 
however. It has remained throughout its existence a court of nine 
judges. Faced with increasing caseloads, the court implemented a 
number of management changes to improve the effectiveness and 
efficiency of its operations. For instance, a summary calendar was 
established. This was principally in response to the increasing 
number qf cdminal appeals, resulting partially from amendments 
to the Criminal Justice Act making counsel· available to indigent 
defendarits. Thus, cases which presented no new question of law 
and asserted errors that could be easily disposed of would result, 
oftentimes without oral ~rgument, in a memorandum of opinion 
and judgment rather than a published opinion . 
. A variety of other· actions were taken by the courts to deal with 

the increasing volume of caseS. Computers were installed in the 
clerk's office to expedite the handling of pleadings and to facilitate 
scheduling. Word processors were installed in judges' chambers. 
Court rules were revised and new procedures instituted to enhance 
the courts' ability to handle more cases. Settlement efforts were ex
panded. Various management improvements continue to be imple
mented. 

Nevertheless, while the District of Columbia courts are coping, 
they are able to. do so only at substantial costs to the justice 
system. For example, to respond to the rise in crime and the drug 
epidemic, the chief judge of the superior court has assigned 23· of 
the 51 judges to heat' {'riminal cases. Consequently, civil matters 
and family proceedings face extended delays before coming to trial. 
Settlement and alternative dispute resolution mechanisms assist in 
disposing of some of these cases, but there remains a large number 
which require judicial attention. Maintaining the civil and family 
calendars even at this level is possible only by using retired judges 
more than they or the courts, and probably the community, ever 
contemplated .. 

All of these trends are evident at the appellate level as well. The 
statistics for the court of appeals show that the flIings on· appeal 
increased far beyond what had been anticipated at the time of the 
Horsky committee report. Between 1976 and 1986, appellate fllings 
increased by approximately 34 percent, and I've attached a chart to 
this statement so you can see that. I think it might help just if I 
show you, blue is the number of cases flIed in the court of appeals, 
red is the number of cases actu.ally disposed of in the court of ap
peals. This, in 1971, is the volume of work that existed in the court 
of appeals when Congress authorized the highest court to have nine 
judges. This is the level at the time of the Douglas committee 
report and the Horsky committee report, that's 10 years, approxi
mately, after court reform started. This is where we are today. You 
can see that the increase has not only been dramatic, but you can 
see as well that the same nine judges have become incredibly profi
cient and efficient in terms of handling the volume of cases that we 
have on appeal. Significantly, the larger increases in appeals oc-
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curred in civil and agency areas rather than in criminal cases. The 
National Center for State Courts found that the caseload of the 
D.C. Court of Appeals, when compared to other State appellate 
courts is, based on 1986 statistics, "higher by far than any other 
court of last resort not having an intermediate appellate court." 

The inevitable result, efficiency notwithstanding, was greater 
delay on appeal. You may recall that when the Douglas committee 
looked at the statistics, it was concerned that we were approxi
mately at three times the ABA standards, that was 15.5 months. 
The average time a case is pending on appeal is now up to 22 
months even with the assistance of the retired judges. Again, you 
can see the time on appeal, and it's been a fairly steady progres
sion, and I think what is significan.t is that all of the chief judges of 
the court have implemented various procedures to expedite matters 
on appeal. For example, Chief Judge Pryor tried as an experiment 
for 6 months, and then the court amended its rules, so we requixe 
now a docketing statement to be fIled, and that is a way of weeding 
out cases that are not seriously being appealed,. or, I mean, it can 
be as simple as somebody has fIled an appeal and failed to pay the 
filing fee. Sometimes that is enough to get rid of the case. But, nev
ertheless, even with that type of procedure to weed out frivolous 
appeals, we still have this type of delay resulting on appeal. 

Mr. FAUNTROY. Judge Rogers? 
Judge ROGERS. Yes. 
Mr. FAUNTROY. I like your bar charts, and would it be possible to 

get those reduced for the record as well? 
Judge ROGERS. Yes, and I have at the end of my statement some 

charts that we have submitted to the Council of the District of C0-
lumbia, and appear also in the annual reports, which are submit
ted to Congress. 

Mr. FAUNTROY. Yes. 
Judge ROGERS. Yet, and this point must be emphasized, while the 

judges continue to maintain high standards in resolving appeals, 
the statistics also show that the judges have become more efficient, 
disposing of more cases in less time. 

This appellate efficiency has not been achieved without cost. 
Over the 18 years of its existence, the court of appeals has disposed 
of an increasing number of summary calendar cases and a decreas
ing number of regular calendar cases. For those of you who may 
not be familiar with the courts' 'organization, summary calendar 
cases are those cases which involve applying new facts to settled 
law. They are screen early on, once the brief is fIled, and a deter
mination is made that this case can be readily disposed of, and 
should not be subjected to full appellate treatment. The regular 
calendar cases are those cases which involve difficult questions of 
either applying facts to settled law, or, seeking the court to declare 
and clarify law. Those are the difficult cases that go through the 
full appellate process that we all anticipate, namely, full briefly, 
full oral argument, and a published opinion. In addition, the court 
seldom sits en banc, that is, all nine judges seldom sit together, 
even though, for all practical purposes, its decision in a case is the 
final decision. That is, while the parties have the right to petition 
the United States Supreme Court for review on a petition of certio
rari, it is very unlikely that the Supreme Court is going to grant 
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cert in a local case. It is also more and more difficult for litigants 
who have been through State court systems to move over and relit
igate matters in the Federal court system. So, that is why I say 
that, for all practical purposes, a decision of the court ·of appeals is 
the fmal decision. The jurisprudential role is, therefore, as the 
Douglas report decried, relegated to a majority in panels of three 
judges rather than the full court. That is, we regularly sit in three
judge panels in hearing all cases. A losing party has the right to 
request that the court sit en banco 

According to the "ABA Standards Relating to Court Organiza
tion," an appellate system should perform two basic functions: 

1. To review trial court proceedings to determine whether they 
have been conducted according to the law and applicable proce
dure;and 

2. To formulate and develop rules of law that are within the com~ 
petenee of the judicial branch to announce and interpret. And, that 
is the distinction our court has tried to make between the summa
ry calendar case and the regular calendar case. When workload 
makes impossible the performance of both functions by the highest 
court in a jurisdiction, and improvements in efficiency and oper
ations cannot be achieved without diluting the appellate functions, 
the ABA concludes that the appropriate solution is the formation 
of an intermediate appellate court. 

iv. Twenty years ago the State court systems were like ours is 
today. However, the majority of States have restructured their ap
pellate courts. Thirty-eight States have established intermediate 
courts of appeal; more are planning to do so. What this means is 
that the intermediate appellate court handles the cases invohdng 
new facts applied to settled law, the error review function, the ju
risprudential function is handled by the highest court, and, nor
mally, it is a discretionary review with the highest court. Results 
in other jurisdictions demonstrate that where intermediate courts 
of appeals exist, more error review cases are decided without sacri
ficing the jurisprudential function of the highest appellate court. 
More cases are decided in less time than would be· true without an 
intermediate appellate court. 

In 1986 the National Center for State Courts studied the District 
of Columbia Court of Appeals, and concluded that serious consider
ation should be given to the establishment of an intermediate ap
pellate court. It proposed a high court of seven judges who would 
always sit en banc and an intermediate court of appeals of nine 
judges who would sit in panels of three. Appeal to the highest court 
would be discretionary with that court. To avoid delay, a single 
clerk's office would serve both appellate courts. As briefs were filed 
the clerk would route them to the appropriate court and, thus, 
avoid unnecessary delay when it is clear that the highest court will 
want to hear the case. This "pass through" procedure allows the 
highest court to consider cases expeditiously and more judges 
would be focusing on the initial appeal. 

Other suggestions for reducing delay and congestion on appeal 
will not meet the need. Adding judges to the current court of ap
peals will simply exacerbate the present congestion and delay with
out separating the responsibility for jurisprudential and errOl' 
review decisionmaking. As we exist now, when a three-judge panel 
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decides a case, that decision is binding on the rest of the court, 
unless the court sits en banco Consequently, ,every judge has to 
keep abreast of what the other panels are doing. That is why I sug
gest to you that simply adding more judges, number one, we would 
just delay further the ability to decide the cases we have, and, 
second, sitting en banc after a certain number of judges becomes 
unmanageable, as is clear as to what has happened in the Federal 
circuits. The retired judges currently assist the court but cannot 
provide the needed judicial personpower. Criminal cases involve ap
proximately 60 percent of our workload, but I know of no jurisdic
tion that is taking away the right to appeal in criminal cases in 
order to reduce appellate workload. Similarly, I know of no juris
diction that is taking away the right to appeal in juvenile delin
quency, domestic relations and other cases involving families. De
nying appeals in agency cases would do little to solve the problem 
since these caSes account for only 8 percent of the courts' workload. 
Moreover, a number of these appeals involve pro se litigants who 
have been denied, for example, unemployment compenSation and 
want their day in court; even when the court affirms an agency's 
adverse decision, the litigants are often satisfied precisely because 
their grievance has been given serious consideration by the court. 

In April 1988, a subcommittee of the House District Committee 
held hearings on a bill to establish an intermediate court of ap
peals. Then Chief Judge William C. Pryor testified in favor of the 
establishment of an intermediate court, as did the chairpen:. :. of 
the D.C. Council Committee on the Judiciary, Hon. Wilhelmina 
Rolark. Also testifying in SUppOl't of an intermediate court was the 
Bar Association of the District of C.olumbia, the Washington Bar 
Association, and Charles A. Horsky, who had chaired the commit
tee that had evaluated the court system after 10 years. Mr. Horsky 
concluded that, in view of the intolerable delay on appeal, to recti
fy "the fundamental problem of a highest court of a jurisdiction 
not sitting en banc, a supreme court of the District of Columbia 
and an intermediate appellate court, with appropriate allocation of 
jurisdiction to each court, now appear to me to be the most satis
factory alternative to the present system." 

v. The District of Columbia is a unique phenomenon in our feder
alist system. Congress has struck a balance between the Federal 
and local interests and the court system has achieved the results 
that were sought by the court reform legislation of 1970. While the 
courts are not the ultimate solution to the problems facing our 
community, they are the part of our system of justice that is de
signed to assure that in solving local problems we do not forego the 
larger values on which our Nation was founded. 

Now, when this community is beset by the twin plagues of drugs 
and violence, there are calls to increase the number of police offi
cers and prosecutors and trial judges, and to increase the penalties 
of certain offenses. These are worthy calls. Little publ~c outcry is 
heard, however, to protect justice on appeal. The need for an inter
mediate court of appeals was documented by the District of Colum
bia Bar 10 years ago, long before the current surge of drug cases 
coming into the courts.. The need was documented again S years 
ago by the National Center for State Courts. What is required is 
prompt enactment of legislation to establish an intermediate court 
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in the District of Columbia. The significance of what is at stake de-
mands no less. . 

Thank you, Mr. Chairman. Let me mention, I have included one 
other page of statistics, so that you can see not only the filings set 
forth separately, but the dispositions. You will see that over time 
there has been a continuing increase, although from year to year 
you will see ups and downs, and some of those surges are directly 
attributable to things like demonstration cases, where mass arrests 
are made, and there are a lot of appeals, and then you will see a 
drop off in the statistics. 

But, I think the important thing is to look at the overall line, in 
which direction it is going, and that is why I provided statistics to 
show you the courts' workload from the beginning, in terms of 
when the court was fIrst created, to the point where we are now. 

I think it would be appropriate for me to let Judge Ugast talk 
about the local court and address some of the other concerns I 
know that the committee and the mission team have. 

Thank you very much. 
[The prepared statement of Judge Rogers with attachments fol

lows.] 

.. 



534 

STATEMENT OF THE HONORABLE JUDITH W. ROGERS 
CHIEF JUDGE OF THE DISTRICT OF COLUMBIA COURT OF APPEALS 

to 
Congressman Fauntroy and the Mission Team for the D.C. CO\lrts 

April 22. 1989 

I welcome this opportunity to share some thoughts about the 

District of Columbia Courts. Established in their current 

configuration in 1970, Congress responded to the accumulated 

recommendations of many commissions and groups to upgrade the 

local court~ in order to remedy shortcomings in th~ justice 

system. 1 

I. 

The present District of columbia court system was created by 

Congress as part of the District of Columbia Court Reform and 

Criminal Procedure Act of 1970. It transferred jurisdiction over 

criminal prosecutions and civil proceedings from the federal 

courts to a new District of Columbia Court system. Prior to the 

Court Reform Act the District of Columbia courts had very limited 

jurisdiction. For example, the D.C. Court of General Sessions 

had jurisdiction over civil matters involving less than $10,000. 

Its criminal jurisidiction was limited to trials involving 

misdemeanors and to hearings on probable cause in felony cases. 

Domestic relations were handled separately as were proceedings 

involving juvenile delinquency, neglected children and child 

support and paternity cases. 

There also was a D.C. Court of Municipal Appeals. Six 

judges heard appeals from the five trial courts of limited 

jurisdiction. Petitions for review of decisions of the Municipal 

Court of Appeals could be taken to the federal appellate court, 

the U.S. Court of Appeals for the District of Columbia ciruit. 

From there appeals were to the UnH:ed States Supreme Court. 

The Attorney General of the United states in 1972 

described the old sy~tem as 

unacceptable in principle and unworkable in practice. 
It was unacceptable in principle because a local 
judicial system deprived of all meaningful jurisdiction 

1 Mitchell, Introduction to symposium on the Modernization 
of Justice in the District of Columbia, 20 Am.L.R~v. (Nos. 2 & 3, 
December 1970 - March 1971) xiv. 
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was inconsistent with developments toward self
government. It was unworkable in practice because the 
backlogs and delays which characterized the trial of 
felony cases in the U.S. District court were rendering 
the system largely ineffectual .• 2 

Viewed as a model paralleling the judicial systems in the 50 

states,3 the Attorney General described the D. C. Court Reform 

Act as representing "a fundamental improvement in judicial 

administration" the inefficiencies and inadequacies of a 

multiplicity of local courts having been eliminated, and "[e]very 

attempt ha[ving] been made in this legislation ~o • • • • to give 

real power and stature to the l.ocal courts.,,4 strengthened 

further by Congress in the enactment of the D.C. Self-Government 

and Govermental Reorganization Act, P.L. 93-198, the court system 

provided after 1973 for the judges for the local courts to be 

selected by means of a Nomination Commission that included local 

government representation. 

II. 

Ten years after the Court Reform Act the District of 

Columbia Bar evaluated the District's court system. The report 

of the committee chaired by Charles A. Horsky focused on the 

courts before and after Court Reform with particular emphasis on 

"[t]he efficiency and effectiveness with which the courts of the 

District of Columbia schedule and dispose of matters brought 

before them ,,5 Its mission was also to recommend further 

improvements in the court system.6 Running over 1,000 pages, the 

Horsky Report detailed a variety of internal improvements for the 

various divisions of the superior Court and the Court of Appeals. 

Both courts undertook to implement the recommendations. 

Mitchell, supra, at xiv-xv. 

Mitchell, ~, at xv,xvii. 

Mitchell, ~, at xv. 

Horsky, Preface to Report of the pistrict of Columbia 
court System study Committee of the pi strict of Columbia Bar, 
March 1982, prepared for the Senate Subcommittee on Governmental 
Efficiency and the District of Columbia, 98th Cong.,lst sess, 
S.Pnt. 98-34 (April 1983) vii (Horsky Report). 

Horsky Report at vi. 
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The Horsky committee reached no conclusion on whether or not 

the 44 judges authorized for the trial co.urt provided sufficient 

trial judicial manpower. In recognition of the substantial 

backlog of cases in the appellate court, the Committee 

recommended that three additional appellate judges be appointed 

for a temporary period,7 but this never happened. 

The report of a second Bar committee, chaired by John W. 

Douglas, addressed the workload of the Court of Appeals. It 

recommended the estab~ishment of an intermediate court of 

appeals. 8 The Douglas Report concluded that "resolution of 

virtually all of its cases by majority vote of three-judge panels 

[is] an altogether unacceptable modus operandi for a 

jurisdiction's highest court. ,,9 The committee further concluded 

that "the Court's 15.5 months average delay from notice of appeal 

to decision is far too long, [being] roughly three times longer 

than that contemplated by the ABA Appellate Standards."lO 

To asse;;;s ~lhat has happened to the courts of the District of 

Columbia, it is important to recognize what else was going on. 

During the 1960's and 1970's Congress enacted the legislative 

programs of the Great Society with the result that the states and 

the District of Columbia were required to conform to new federal 

laws and regulations and to promulgate local regulations to carry 

out federal laws. The federal laws and local regulations created 

new rights and remedies, which, in turn, spawned new litigation 

in the local and federal courts. In addition, with the enactment 

of the Home Rule Act, the new local government, beginning in 

January 2, 1975, enacted many new laws, thus creating new rights 

and remedies which also affected the workload of the courts. 

7 Horsky Report at vii-viii. 

8 District of Columbia court of Appeals; Workload Problems 
and Possible Solutions, Final Report of the Subcommittee on the 
Workload of the District of Columbia Court of Appeals, District 
of Columbia Judicial Planning Committee, August 1979 (Douglas 
Report). 

l.\'L.. at 140. 
10 
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III. 

with this background we reach the point where the Washington 

Post editorializes that "The Courts Can't cope."" The Court 

Reform Act c~aated a unitary trial court and an appellate court 

as the highest court in the District of Columbia. Then Congress 

and the Council of the District of Columbia enacted many laws 

giving rise to new rights and remedies. crime, as a result of 

whatever cause, continued to rise, and criminal prosecutions 

became the major portion of the courts' workload. Drugs and 

violence have exacerbated all of these trends. 

To respond to these changing circumstances, Congress, in the 

mid 1980's, authorized the appointment of seven additional trial 

judges for the Superior Court. It also authorized the 

appointment of hearing commissioners. There are now 51 trial 

judges and 15 hearing commmissioners handling matters in the 

superior Court. 

No such personnel increases occurred in the Court of 

Appeals, however. It has remained throughout its existence a 

court of nine judges. Faced with increasing caseloads, the court 

implemented a number of management changes to improve the 

effectiveness and efficiency of its operations. For instance, a 

summary calendar was established. This was principally in 

response to the increasing number of criminal appeals, resulting 

partially from amendments to the Criminal Justice Act making 

counsel available to indigent defendants. Thus, cases which 

presented no new question of law and asserted errors that could 

be easily disposed of would result, oftentimes without oral 

argument, in a memorandum of opinion and judgment rather than a 

published opinion. 

A variety of other actions were taken by the courts to deal 

with the increasing volume of cases. Computers were installed in 

the clerks' offices to expedite the handling of pleadings and to 

facilitate scheduling. Word processors were installed in judges' 

" liThe Courts Can't Cope, II Washington Post, March 23 I 
1989, editorial page, lead editorial. 

36-144 - 91 - 18 
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chambers. Court rules were revised and new procedures were 

instituted to enhance the courts' ability to handle more cases. 

Settlement efforts were expanded. Various managment improvements 

continue to be implemented. 

Nevertheless, while the District of Columbia courts are 

coping, they are able to do so only at substantial costs to the 

justice system. For example, to respond to the rise in crime and 

the drug epidemic, the chief judge of the Superior Court has 

assigned 23 of the 51 judges to hear criminal cases. 

Consequently, civil matters and family proceedings face extended 

delays before coming to trial. Settlement and alternative 

dispute resolution mechanisms assist in disposing of some of 

these cases, but there remains a large number which require 

judicial attention. Maintaining the civil and family calendars 

even at this level is possible only by using retired judges more 

than they or the courts, and probably the community, ever 

contemplated. 

All of these trends are evident at the appellate level as 

well. The statistics for the Court of Appeals show that the 

filings on appeal increased far beyond what had been anticipated 

at the time of the Horsky Committee Report. 12 Between 1976 and 

1986, appellate filings increased by approximately 34 percent. 

See Chart 1. Significantly, the larger increases in appeals 

occurred in civil and agency cases rather than criminal cases. 13 

The National Center for State Courts found that the caseload of 

the D.C. Court of Appeals, when compared to other state appellate 

courts is, based on 1986 statistics, "nighel; by far than any 

other court of last resort not having an intermediate appellate 

court. 1114 

12 Testimony of Charles A. Horsky, Esq., before the House 
Subcommittee on the Judiciary, April 28, 1988, on H.R. 4366. 

13 Anpellate pelay in the p.c. Court of Appeals, District 
of Columbia Delay Reduction Project, Southeastern Regional 
Office, National Center for State Courts, Volump. 1 (July 1985) 9. 
(NCSC) • 

14 NCSC at 12. 
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The inevitable result, efficiency notwithstanding, was 

greater delay on appeal: the average time a case is pending on 

appeal is now up to 22 months even with the assistance of retired 

judges. This is almost double what it was when the Douglas 

committee recommended 10 years ago that an intermediate appellate 

court be established. 15 See Chart 2. Yet, and this point must 

be. emphasized, while the judges continue to maintain high 

standards in resolving appeals, the statistics also show that the 

judges have become more efficient, disposing of more cases in 

less time. 16 See Chart 3. 

This appellate efficiency has not been achieved without 

cost. Over the eighteen years of its existence, the Court of 

Appeals has disposed of an increasing number of summary calendar 

cases and a decreasing number of regular calendar cases. In 

addition, the court seldoru sits en bane even though, for all 

practical purposes, it~ decision in a case is the final decision. 

The jurisprudential role is, as the Douglas Report decried, 

relegated to a majority in panels of three judges rather than the 

full court. 

According to the ABA Standards Relating to Cou~ 

organization, an appellate system should perform two basic 

functions: 

1. To review trial court proceedings to determine 
whether they have been conducted according to the law 
and applicable procedure; and 

2. To formulate and develop rules of l.aw that are 
within the competence of the judicial branch to 
announce and interpret. 17 

15 section 3.52 (b) of the A.B.A. Standards Relating to 
Appellate Delay Reduction, Appellate Judges Conference, Lawyers 
Conference Task Force on the Reducation of Litigatio~ Costs and 
Delay (approved by ABA House of Delegates February 1988), 
provides in part: 

compliance with the time standards enunciated for 
[administrative, lawyer and judicial functions] should 
allow intermediate appellate courts and the state's 
highest. court to issue an opinion on an appeal within 
280 days of the filing of the notice of appeal. 
16 NCSC at 19 (Table 9). 

17 NCSC at 28 quoting ABA £tandards Relating to Court 
organization at pages 32-33. 
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When workload makes impossible the performance of both functions 

by the highest court in a jurisdiction, and improvements in 

efficiency in operations cannot be achieved without diluting the 

appellate functions, the ABA concludes that the appropriate 

solution is the formation of an intermediate appellate court. 18 

IV. 

TWenty years ago the state court systems were like ours is 

now. Today, the majority of states have restructured their 

appellate courts. Thirty-eight (38) states have established 

intermediate courts of appeal; more are planning to do so. What 

this means is that the intermediate court handles the cases 

involving new facts applied to settled law, the error review 

function of the appellate court; the highest court handles the 

cases that involve new questions of law, the jurispr~dential 

function. Results in other jurisdictions demonstrate that where 

intermediate courts of appeals exist, more error review cases are 

decided without sacrificing the jurisprudential function of the 

highest appellate court. More cases are decided in less time 

than would be true without an intermediate appellate court. 

In 1986 the National Center for state Courts studied the 

District of Columbia Court of Appeals, and concluded that serious 

consideration should be given to the establishment of an 

intermediate appellate court. 19 It proposed a high court of 

seven judges who would always sit en banc and an intermediate 

court of appeals of nine judges who would sit in panels of three. 

Appeal to the highest court would be discretionary with that 

court. To avoid delay, a single clerk's office would serve both 

appellate courts. As briefs were filed the clerk would route 

them to the appropriate court and, thus, avoid unnecesary delay 

when it is clear the highest court will want to hear a case. 

This "pass through" procedure allows the highest court to 

18 NCSC at 28-29 quoting ABA commentary on its standards 
Bglating to cQUrt organization. 

19 NCSC at 3. 
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consider cases expeditiously and more judges would be focusing on 

the initial appeal. 

Other suggestions for reducing appellate delay and 

congestion will not meet the need. Adding jUdges to the current 

court of appeals will exacerbate the present congestion and delay 

without separating the responsibility for jurisprudential and 

error review decision making. The retired judges currently 

assist the court but cannot provide the needed judicial 

personpower. criminal cases involve approproximately 65 percent 

of our workload,20 but I know of no jurisdiction that is taking 

away the right to appeal in criminal cases in ordar to reduce 

appellate wor.kload. Similarly, I know of no jurisdiction that is 

taking away the right to appeal in juvenile delinquency, domestic 

relat;i.ons and other cases involving families. Denying appeals in 

agency cases would do little to solve the problem since these 

cases account for only 8 percent of our workload. 21 Moreover, a 

number of these appeals involve pro se litigants who have been 

denied unemployment compensation and want their day in court; 

even \~hen the court affirms the agency's adverse decision, .the 

litigants often are satisfied precisely because their grievance 

has been given serious consideration by the court. 22 

In April 1988, a Subcommittee of the House committee on the 

District of Columbia held hearings on a bill to establish an 

intermediate court of appeals. Then Chief Judge William C. pryor 

testified in favor of the establishment of an intermediate court 

of appeals, as did the Chairperson of the D.C. Council Committee 

on the Judiciary, the Honorable Wilhelmina Rolark. Also 

testifying in support of an intermediate appellate court was the 

Bar Association of the District of Columbia, the Washington Bar 

Association, and Charles A. HorskY, who had chaired the Bar 

20 NCSC at 24. 

Zl Id. 

ZZ Remarks of Michael Milwee, Esq., counsel for the D.C. 
Department of Employment services, at D.C. Courts Judicial 
Training Cconference in 1987. 
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committee that evaluated Court Reform after ten years. Mr. 

Horksy concluded that, in view of the "intolerable" delay on 

appeal, to rectify "the fundamental problem of a highest court of 

a jurisdiction not sitting in banc, a Supreme Court 'of 

the Distr.ict and an .intermediate appellate court, w.ith 

appropriate alloc~tion of jurisdiction to each court, now appear 

to me to be the most satisfactory alternative to the present 

system. ,,23 

V. 

The District of Columbia is unique in our federalist system. 

congress has struck a balance between the federal and local 

interests and the court system has achieved the results that were 

sought by the court reform legislation of 1970. While the courts 

are not the ultimate solution to the problems facing our 

community, they are the part of our system of justice that is 

designed to assure that in solving local problems we do not 

forego the larger values on which our nation was founded. 

Now, when this community is is beset by the twin plagues of 

drugs and violence, there are calls to increase the number of 

police officers and prosecutors and trial judges, and to increase 

the penalties for certain offenses. These are worthy calls. 

Little public outcry is heard, however, to protect justice on 

appeal. The need for an intermediate appellate court was 

documented by the District of Columbia Bar ten years ago, long 

before the current surge of drug cases coming into the courts. 

The need was documented again three years ago by the National 

Center for state Courts. What is required is prompt enactment of 

legislation to establish an intermediate appellate court in the 

District of Columbia. The s.ignificance of what is at stake 

demands no less. 

23 Horsky, ~ note 12, at 3. 
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Mr. FAUNTROY~ We thank you, and look forward 1;0 dialogue with 
you following Judge Ugast's statement. 

Judge Ugast, it is a real pleasure to have you, and I appreciate 
so much the preparation that both of you have given for this hear
ing. We look forward-t-o-your presenting it. 

TESTIMONY OF CHIEF JUDGE FRED B. UGAST, SUPERIOR COURT 
OF THE DISTRICT OF COLUMBIA 

Judge UGAST. Thank you, Congressman, and members of the mis
sion team. 

As Chief Judge Rogers has indicated, a great deal, I 'believe, has 
occurred since the reorganization of the District of Columbia courts 
over the pedod 1970 to 1972. I think great progress has been made 
despite, over the course of those years in varying degrees, flBcal 
and judicial resource constraints have played a major part. I think 
it's important also to note that the legislative history of the Court 
Reorganization Act revealed that an agreed upon need for 51 supe
rior court judges was indicated at that time, and, yet, only 44 were 
authorized, 37 in 1971, and seven more in 1972. It took almost 15 
years, I guess, for seven additional judges to be authorized in No
vember 1984. Of course, by that time, the needs of the trial court 
were much, much greater than they were in 1970. 

The achievements of my predecessors, former Chief Judge Green 
and former Chief Judge Moltrey, I think, are enormous and speak 
for themselves over the years that they've led the court, and, hope
fully, I've contributed some further innovations and improvements. 

Chief Judge Green was responsible in the infancy of the court for 
developing the court, getting it set up, getting facilities. We had 17 
courtrooms over in the old Pension Building when we started, first 
in the Potomac Building and then over there, developing rules for 
everyone of the divisions of the court, and some of you may have 
been involved at that time in· the development of all those rules 
and procedures, and bringing the court along so that it had both 
credibility and the reputation as the trial court for the city. Then 
Judge Moltrey, in 1978, led the court in the years as it began-to 
mature and take on its own meaning and reputation throughout 
the Nation, as I find going around, as a well-thought-of, well-run, 
big-city urban court, not without problems, but a model in many, 
many ways. 

So, I look upon my role as of the last 3 years, as at a period when 
we are seeking to fme tune and refine much of what has gone 
before us, having to make some modifications and changes to meet 
changing times and very heavy caseloads. More particularly at this 
particular time in the last few years, of the drug epidemic in our 
city, is driving the criminal justice system, and since we are a uni
fied court, it has impact on every division of the court. 

I want to mention a few of these innovations and modifications 
and accomplishments, but let me just set the stage a bit by, as 
background, noting how the trial court looks at this time. As I say, 
we are a totally unified court. We are the only trial court in. the 
city responsible for the resolution and trial of local matters. We 
have 51 active judges authorized. We have 15 retired judges who 
have been certified to sit when they are available, and I can call 
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them back. We have 14 hearing commissioners, and we have a 
men.tal health commissioner. 

We are composed of five litigating divisions, the civil, criminal, 
family, probate and tax. Our judges rotate their assignments from 
one division to the other. 

Judge Moltrey began, first established a presiding judge for each 
of the divisions, and I determined, because of the increase in the 
complexity of the day-to-day operation that we would have both a 
presiding judge and a deputy presiding judge responsible for the 
day-to-day operations of each division. The divisions have monthly 
meetings, and work throughout the year in terms of considering 
both case management, as well as substantive problems confront
ing that particular division, and the judges sitting in those various 
assignments. 

I extended the rotation for 1 year. When I first came on the 
court in 1973, we sat 1 month at a time in a division, and so, we 
really moved. Then, Judge Moltrey changed it to 3 months, and I 
decided that with other changes we were making that 1 year in a 
division gave some continuity, both to the judges and their famili
arity with the various procedures of that division, and assisted in 
the disposition of cases, which I think has been well received, both 
by the judges and the bar. 

Some of the other aspects of those accomplishments over the 
years, just in general, and then I'll be a little more specific, if I 
may. We have had case-delay reduction programs, as well as a 
study made in 1978; a weighted caseload study; enhanced data 
processing systems throughout the court; documentation of operat
ing procedures and issuance of manuals; a superior court bench
book; a court reporting benchbook and rules; automated do(keting; 
a courtroom availability system, as you get bigger and the nlilllbers 
of judges you are dealing with, it becomes much more complicated 
in terms of just trying to make available courtroom space for all 
the judges that are sitting. As I say, the hearing commissioners 
were made permanent, the authorization of hearing commissioners, 
other than in the family division, were made permanent in 1986, 
and we, particularly, at that time were seeking authorization to 
use the hearing commissioners in the criminal division and for 
family matters. Our alternative dispute resolution programs have 
been nationally acclaimed, and then our improved jury manage
ment, which was mentioned in the opening statement, resulted in 
our establishing the "One Trial/1 Day" jury system a year ago. 

Now, as to today's special problems, we've analyzed our current 
needs and the additional requirements, in particular, in relation, at 
this particular moment in time, with the federally supported effort 
with respect to drugs and drug violence. We made a report to the 
Mayor, as well as a report to Doctor Bennett, w~jch reflect our pre
liminary estimates of the impact of this effort to address this criti
cal problem in our city. I have taken the position in appearances 
before the Senate committee and in speaking with others that the 
court, as an integral part of the criminal justice system, and has its 
role, but it's very important that the criminal justice system be 
viewed as a unified system, and an integrated system, and that 
what the court does, and what the court attempts to do in ter:plS of 
modifications, or assignment of judges, or the utilization of the 
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three sources, must be-is affected by and must· be coordinated 
with the approach that's taken by the law enforcement authorities, 

! the strategies that they deem appropriate, the type of arrests, the 
type of charges and the prosecutors' policies in terms of what type 
of charges and what type of cases will be focused on. 

It is in that posture that I testified briefly before Senator 
Harkin, and Congressman Fauntroy was present, and I am sched
uled to appear, I believe, on May 11 before your subcommittee to 

, further indicate how we see our needs in the event the 700 police 
officers are authorized for the city. 

But, our court's needs transcend the drug problems, and we are 
here today, I think, talking in a larger context. Obviously, we have 
to deal with the short term and the immediate needs and the im
mediate crisis, but the court's needs do transcend the drug prob
lem. As I say, all divisions are affected in however we approach 
any of the problems of the court, including the critical problem 
today. We are not now able to consistently meet national trial 
delay standards for any of the divisions of the courts, and in order 
to achieve those standards we do need to add resources to our civil 
and family divisions, and as Chief Judge Rogers has reported, with 
respect to the need for the intermediate appellate court. 

Those delays aren't outrageous, but they are not ideal, and they 
are not what we want. They compare f.a.vorably with some places in 
the Nation, and not so favorably with others, but they are not what 
we W&Ilt, and not what we feel ultimately we want to achieve. 

Let me just briefly mention, just give you a quick thumbnail 
sketch of the divisional ::;etups, and I think in that fashion you'll 
get a feel for the operational approach that we've taken. Starting 
with the criminal division, the number and complexity of the 
criminal cases continues to increase, and is affected, obviously, by 
the drug epidemic, which isn't just the last few months. It goes 
back to, I'd say, 1982, really, and has gradually been escalating. 
The violence that has gone along with it in the last year has 
brought it so that it's vivid, and our community is outraged, scared, 
and frustrated. But, it's not something that has just happened. 

We started our drug testing in the court in 1984, and at that 
time, we brought to light certain trends that, really, hadn't been 
l()oked at in terms of what the drug use of preference was at that 
time, although, our purpose was solely to assist the commissioners 
and the judges in the setting of conditions of release. 

But, in the criminal division, as Chief Judge Rogers indicated, I 
have almost half the judges sitting in that division, and that's been 
a gradual change of adjusting, and "robbing Peter to pay Paul," or 
trying to get senior judges to try to meet the need that I see in 
terms of the illings. So, we have 23 judges, active judges, I have 
three senior judges sitting, who have sat throughout this year of 
assignment in the criminal division, and I have five hearing com
missioners sitting in the criminal division. 

What that means is that,. we have-well, let me just say, as you 
indicated in the opening statement, we had 9,700 felony indict
ments. Sixty-two percent of those felony indictments last year in
volved drug charges. We have 16 felony calendars, six misdemean
or jury calendars, one misdemeanor nonjury calendar, and one 
trial, traffic and D.C. calendar, plus, the arraignment presentment 
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court, and the preliminary hearing court and the traffic calendar 
control court. That is the operation in the criminal division. 

Now, over the last few years, changes we've had to make is, how 
many misdemeanor calendars. I reduced the misdemeanor jury cal
endar by one a year or so ago, because the misdemeanor charges 
were going down and the felony charges were going up, as part of 
the prosecutorial policy and the type of arrests that were being 
made. 

We established a nonjury calendar alone, rather than have the 
nonjury cases, as some of you will recall, included under the misde
meanor jury calendars, and they were being tried when they could 
be worked in. We frnd it's much more efficient, those nonjury cases 
ought to be tried Vl.1thin 30 days, so we established a nonjury calen
dar. 

We've established at this time an accelerated felony-two accel
erated felony calendars-to meet the need of an individual who has 
extensive criminal records, the career criminal type of individual, 
the pretrial detention case, the cases that needed to, obviously, be 
ona very fast track, so we have two of those kind of calendars. 

Those are the kind of modifications we do with changing times 
and with changing filings. 

We have a meeting once a month, or every 6 weeks or so, with 
most of the law enforcement authorities, indh1duals, whether the 
Park Police, the Capital Police, the public defender's service, the 
U.S. attorney's office, all of the organizations, it's a large meeting, 
but we try to have that every 6 weeks or so, every 2 months, so 
that everyone involved in the system is kept aware of any problems 
that are coming up in terms of procedure, and that type of-and 
the calendars, that type of thing. 

I was instrumental in reestablishing what, apparently, had been 
done many, many years ago, but hadn't been done in a long time, 
of bringing together the regional chief judges in our area, the pre
siding judges, Judge Mitchell from Rockville, Judge McAuliffe from 
Prince Georges County, Judge Griffith from Fairfax, and Judge 
Kent from Alexandria, and I believe a new chief judge over in Ar
lington. So, we have met three times over the past 3 years, and, in 
fact, there's plans being made for a regional conference of the 
judges of the region with respect to drugs, and I believe at this 
point it's January that they are talking about. 

So, it's a dynamic operation. It's something that has to be flexi
ble enough to be fashioned to the needs of the moment, but it also 
is important that any change, any modification, any shifting of re
sources, affects civil, affects family, and that is important. 

On the family division side, and that court handles the juvenile 
cases, juvenile delinquency cases, the divorce cases, the neglect 
cases, mental health, child support, paternity, very broad based, 
very emotional, very important issues to the community and the 
lives of many, many people. It's a difficult division and the assign
ment is difficult. 

Well, in this year, the juvenile petitions arose to 5,400 petitions. 
That's a substantial rise, and that has also involved young people, 
youngsters, with a number of drug charges. I believe somewhere 
near 33 to 35 percent of the youngsters arrested were tested posi-
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tive for drug use last year, in the neighbornood, I think, of 33 per
cent. I saw some drop, I think it was 29 percent most recently. . 

But, what's terribly distressing, the age has dropped, age 13 the 
last statistics I ~ot for a month ago.' I believe 21 percent of those 
were 13-year--old s, or of the 13-year-old's tested positive, and that 
is, of course, frightening, and a deep concern for all of us involved 
in the entire criminal justice system. 

All right. This year, I was able to shift a judge over there with 
senior judges. We established individual calendars in the juvenile 
calendars and in the neglect calendar. Those juvenile calendars, 
those cases are being disposed of in 30 days, which does meet the 
standards. around the Nation, both as to those incarcerated and 
those that are in the community. That has worked well. 

We are hoping, we have established three calendars for the di
vorce cases, where there is a verllarge volume, and we are work
ing toward-considering, if I don t have to take resources from the 
family division in October when the assignments change, to estab
lishing those as true individual cases. We have three calendars 
that are operating with divorce cases, but only one as a true indi-
vidual calendar. -

The neglect calendar, Judge Alfred handled that calendar, who 
formed a corporation council this past 6 months, I believe he dis
posed of over 450 cases and had that many involved, which far ex
ceeds any number we've ever had by at least double in disposing of 
those cases. But, that is a direct result, we believe, from what we 
see of what's happening in the drug field. So many of these young
sters that are coming into the system either involve families that 
are also involved in drugs, or families that do not wish-say we 
can't handle our children, that you'd ordinarily send home, we 
can't handle them. That accounts for why more of those youngsters 
are being detained, but it's also involved in the increased number 
of neglect cases we are seeing. 

Child support is another area of deep concern to the city. We 
were probably the lowest in the Nation in our ability to assist and 
to develop child support and to our collections from the custodial 
parent. DRS deserves a great deal of credit, and Dr. Irma Neal, 
who was brought in here from Indianapolis, it involves coordina
tion between DRS, the corporation counsel's office, and the court. 
It was at that point that-and then, Congress with the amend
ments that were made to the Social Security Act in, I believe, 1984, 
and then further in 1987, establishing-requiring this establish
ment of child support guidelines, a very controversial issue, and 
the States are all dealing with that issue. Here in the District, it 
was determined by the council that the court should. develop the 
guidelines. We have taken on a great deal of responsibility in the 
court that previously had been either in DRS, or, as in some juris
dictions, are in the administrative agency. There has been a tre
mendous improvement in the collections in this area. 

As a result, we have seven hearing commissioners assigned to 
child support initial hearings. That was provided for by the council 
in the implementing or complimenting legislation that was enacted 
after the Federal legislation. 

So, those are just two of the areas, but we've seen tremendous 
improvement in what we are trying to do in the family division, 
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and more to come if I don't have to go over there and say to Judge 
Mencher, I've got to take a judge or two, or I have to go to Judge 
Gardener in the civil division and say, I've got to take a couple of 
judges, because the criminal division, come October, is going to be 
needing further resources. 

Then, let me just kind of end up with the civil division, the divi
sion that I am looking at and hoping to do a great deal more with 
in terms of change, and you can only do so much at a time. Auto
mation has been the big thing first in the civil division, it seems to 
me. We've just, since 1986, begun to get the civil division automat
ed. That may sound like a long time, but the entire court, we were 
way ahead in the criminal division back in the early days, but 
using an older system that now needs to be changed over to a data 
base. Then with resource problems, some of the divisions never did 
get automated until fairly recently. 

Small claims and landlord and tenant, this past year, were auto
mated, are :high-volume courts, and I think are proving to be very, 
very helpful. People now say, how did we do it manually. But, 
small claims, we have about, oh, 44,000 complaints a year with the 
reinstatements, and in the landlord and tenant, about 80,000 a 
year. 

We have three individual calendars. The civil I calendars which 
we've had for a number of years as the complex type of cases, and 
then we have-what I'm hoping to do, as I say, is to look at the 
entire civil division with respect to evaluating its needs, its proce
dures, every aspect of it, with a particular goal of establishing indi
vidual calendars. Whether it's a mix, or totally unified individual 
calendars remains to be seen. But I established a task force just 
about 2 weeks ago, on April 12, chaired by Judge Paul Webber, the 
deputy presiding judge of the civil division, with six other judges, 
Judge Gardiner, ex officio, is the presiding judge, and I asked six 
members of the bar who are involved in a good deal of civil litiga
tion, Mr. Jake Stein, Mr. Nate Speights, actually, Keith Waters, I 
believe, several members of the bar, Ms. Patricia Gern, people of 
that type of person who have some familiarity with the civil divi
sion, to sit with the judges and the internal task force, that has 
been working on this for several months, and, hopefully, to make 
recommendations to me as to changes that we can make, hopefully, 
establishing individual calendars, as well as the statutory calen
dars that I have to cover, including landlord and tenant, small 
claims, judge in chambers, motions court, that type of calendar. 

Then, the probate and tax, we've begun automation there. We 
have a new register of wills, Ms. Connie Starks, and we have a new 
guardianship and conservatorship bill that will be effective October 
1, which is going to make substantial changes in that area of the 
law. We are trying to gear up right now with rules, procedures and 
the hiring of additional staff to meet that legislation. 

Then, just let me mention the social services division. It's a big 
division, almost 200, I believe, headed up by AI Schumann, which 
handles all probation. A number of innovative programs that had 
been established to deal with some of the issues that we have, in 
terms of individuals that are convicted of crimes, as well as some 
diversion, we have about 14,000 adults and juveniles under proba
tion supervision at this time, about 9,700 adults and about 4,000 
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some juveniles, about 10,000 presentence investigation reports last 
year, very, very heavy load. 

We have established a Intensive Probation Supervision Program 
for adults, which, with more resources, we're expanding, which 
means almost daily contact with the probationer, electronic moni
toring at times, that type of thing. We have a new program, High 
Intensity Treatment Supervision Program, called HITS, that we're 
using with our juveniles in the same vain, and we're seeking to 
expand that with additional resources, all directed at the needs 
that we see happening at this time in our city, and with the indi
viduals coming into the system. 

I know I'm taking longer than I want to take, so ~(1t me just 
quickly indicate that our report to Mr. Bennett, and to the commit
tee on May 11, will indicate, and has indicated the need for 10 
more criminal judges and one juvenile judge, and supporting re
sources in the event the Metropolitan Police Department's author
ized strength is increased by 700 officers, as well as present need 
for four additional judges in the civil division. 

With that, of course, goes the need for facilities, and space, 
through foresight and planning at the court, both by my predeces
sors and some things we've done, we have a major capital expan
sion going on for the construction of 11 additional courtrooms and 
judicial chambers, which we hope will be completed by-certainly 
by year end, and with some luck maybe by early November. 

We have made some modifications in moving things around the 
courthouse. Unfortunately, we had to ask the U.S. attorney and the 
corporation counsels to move, but they are adjacent to us and very 
close, but we have moved the entire criminal division operation 
down to the C level, those of you are familiar with the court, and 
when you come, we'll be happy to show you. We think by consoli
dating everything on the C level, the same level where the big 
major cell block is, and using the old court-what was courtroom 1, 
they've all been renumbered now, as the principal arraignment 
and presentment court, means we don't have to transport prisoners 
up and down elevators and things like that. Pretrial service, the 
Criminal Justice Act, the drug testing -is all on that level on that 
side court, we think as the bugs shake out, we've only had it in 
force about 2 months, it's going to be a great deal of help. 

Of course, the intermediate court of appeals would create the 
need for significant additional space. 

Training, that's another thing I'm very proud of. We have done, 
to some extent over the years, but that I felt was so important that 
we tried to institutionalize, if I may use that term, training. We 
have a training day for all our judges just before the assignments 
change. All judges are required to spend that day in training, with 
respect-and, orientation may be a better word-with respect to 
the procedures, and problems and substantive issues in the division 
to which the judge is being assigned. 

We have an annual training program, and then we have a train
ing officer, I have a training committee, chaired by Judge Hamil
ton, of seven judges, and they are responsible for the overall train
ing. 

For the orientation of new judges, we have a 2-week orientation 
for every new judge when they are coming aboard, and then we 
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have established a non-for our staff, a Career Development Train
ing Program once a month. 

I'm very proud of those things, and I think they are beginning to 
payoff. 

Now, just let me briefly mention the small claims court. I said 
there were about 44,000 filings, with a basic 2-week turnaround. 
Several years ago, we supported legislation to increase the jurisdic
tionallimit from up to, I believe we suggested $2,500. The legisla
tion has placed it at this point at $2,000. 

At that time, we also thought it appropriate that the legislation 
permit administrative adjustment of that ceiling by the board of 
judges, and I would say to you at this time, from our analysis, we 
may well be reaching the point when a further increase in that ju
risdictional limit is appropriate. Proceedings can be handled more 
expeditiously for the parties by the small claims procedures, and 
would take some of the burden off the civil division and the other 
type actions. 

I would be considering requesting . legislation to permit the supe
rior court board to establish the jurisdictional limit. We have 
found, for example, that if the iimit were raised to $2,500, about 
1,200 cases would be included. If it went to $3,000, it would run, oh, 
probably closer to 3,000 cases might well be affected by that 
change. . 

Employee salaries is a concern. We have been affected by the cap 
on our employees' salaries because of the artificial limits of the 
Federal GS grades, and certain changes that were made are elimi
nated for the District, but have not been addressed for the courts, 
and we would address that with you more formally as well. 

I know there's been mention, and Congressman Fauntroy men
tioned to me last time I was there, about the idea or concep';; of a 
separate inferior trial court of limited jurisdiction, and I indicated 
at that point informally that it was my present feeling that would 
probably not be desirable, practical or cost effective. At least, that's 
my present feeling, and I think that's based on my feeling that we 
really want-we jealousy guard, I guess is the right way to say, the 
unified trial court concept that was designed for our courts with 
court reorganization. 

You can' argu,e for a long time about specialization, special 
courts, juvenile courts, domestic relation courts as well, but it 
seems to that administratively it has worked well and has given us 
a flexibility for the assignment of judicial. and staff resources, as 
the need arises. 

I am inclined to think that ought to be looked at very carefully, 
because, as I indicated to you, Congressman Fauntroy, on April 4, 
if our court were given the necessary resources, as I've indicated, 
for the civil division, and which would be required to establish a 
separate court of limited jurisdiction, we, I believe. COUld. p.ccom
plish our goal of timely disposition of cases. We could do it effec~ 
tively and quickly, and give us greater flexibility. 

Also, there was some mention about adjudicatory uniformity, 
and I know that was an issue that was raised and discussed. r, 
again, my inclination certainly at this time is that it would not 
serve any useful purpose to tra.'lsfer any of the existing adjudica
tory functions of the administrative agencies to the trial court. 
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I would note, however, that there has been previous discussion of 
certain types of superior court cases being handled by an adminis
trative tribunal. But, in any event, I think at this point I would say 
that not enough information has really been made available, and, 
certainly, my knowledge of it, to evaluate the concerns that may be 
implied in such a suggestion. 

Well, I was going to talk a little about administration of the 
court system, and how it has been satisfactory to date, and Judge 
Rogers and I each try to handle, to the best of our ability on a day
to-day basis, the operations of our individual courts. We have inde
pendent clerks, each of us, and we have the court executive, the 
executive officer, who coordinates the efforts of all the courts, both 
in planning and administr.ative support, and then the joint commit
tee; which has operated over the years, which is formed of five 
judges of the two courts, I think has served the court, at least in 
the sense that system-wide decisions have been made, and with the 
interest of both courts considered. 

In the event an intermediate court of appeals is established, of 
course, that will involve a change in the structure of the way the 
court is administered, including changes possibly, obviously, in the 
way the-in the makeup of the joint committee, or the role of the 
joint committee, as well as possibly the role of the court executive. 

So, let me just end by saying that I think the court has come a 
long way. I'm proud to have been a member of that court for over 
15 years now. I think we can reflect with pride upon our achieve
ments, and we can draw upon a wealth of experience to provide the 
impetus for future growth and development. 

There's much to be done. 'l'here are resource problems. We can 
always do things better, and we want to try to work toward refm
ing the way we handle litigation, as well as other responsibilities in 
the court of an administrative nature. 

We remain open to innovative solutions, and are willing to 
employ the concepts of modern management practice, and utilize 
the state-of-the-art technology to the extent that budget and 
human resources permit. 

We're proud that the District of Columbia courts stand out as a 
leader among modern judicial systems, and thatfs, again, not to say 
there aren't plenty of things that we want to do and can do to im
prove, but we intend to persevere with dedication, to do all that we 
can to achieve the highest level of excellence for those of who serve 
the goal of justice, as well as the community to which we are dedi
cated. 

I would just close by saying that, the recommendations we have 
made, in a general way today, and those that we've made to Doctor 
Bennett in connection with the specific needs that may be involved 
in the drive on the drug epidemic, with the increase of law enforce
ment, I think can only work to strengthen the quality of justice 
here in our city. 

Thank you very much. 
[The prepared statement of Judge Ugast follows:] 
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cnief Judge Fred B. Ugast 

Superior Court of the District of Columbia 
Before 

Congressman walter E. Fauntroy 
and the 

Mission Team for the District of Columbia Courts 

April 22, 1989 

A great deal has occurred since the reorganization of the 
)istrict of Columbia Courts in 1970-72 and great progress has been 
lIade despite fiscal and judicial. resource constraints. It is 
important to note that the legislative history of the Court 
Reorganization Act reveals an agreed upon need for 51 Superior 
court judges in 1970 and, yet, only 44 were authorized as a result 
of legislative compromise. It took almost 15 years to get those 
seven (7) additional superior Court judges, and by theIl, the 
Court's need was far greater. 

The quality of our judges and staff is unequalled. Our work 
in the uses of technology has been copied by courts across the 
nation. We have reviewed and re-reviewed our operations and made 
changes designed to improve the effectiveness of our organization 
and to "do more with less. II Huch has been done but far more 
remains to be done. . 

The achievements of my predecessors are enormous and, 
hopefully, I have contributed to further innovation and 
improvement. 

Some of these innovations and accomplishments are: case delay 
reduction programs; a weighted caseload study; enhanced data 
processing systems throughout the Court; the documentation of 
operating procedures and issuance of manuals; a superior Court 
Benchbook; a court reporting benchbook and rules; automated 
docketing; a courtroom availability system; designation of 
presiding and deputy presiding judges for the administration of the 
individual divisions; the appointment of hearing commissioners for 
criminal and family matters; Alternative Dispute Resolution 
programs including civil arbitration, mediation and settlement 
programs; improved jury management and the initiation of the "One 
Trial/One Day" jury system. 

As to today's special problems, we have analyzed our current 
needs and the additional. requirements of the District's federally 
supported war on drugs and drug viol.ence. Our report to Mr. 
Bennett's Office of National. Drug Control Policy reflects our 
preliminary estimate of the impact of this greatly needed effort 
to address this critical problem. 
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However, the Court's needs transcend the drug problem. We are 
hot now able to consistently meet national trial delay standards 
for any of the Divisions of the Courts. In order to achieve 
minimum standards, we need to add resources to bur civil and Family 
Divisions and, as Chief Judge Rogers reports, we need an 
Intermediate Appellate Court. 

The number and complexity of the criminal cases in the 
Superior Court continues to increase and is affected by the many 
forces operating in this City, such as, the drug epidemic, and 
countermeasures 1 such as, "Operation Clean Sweep". We have 
attempted to stay abreast of t,hese workload demands through 
projects specifically directed at improved case flow and management 
of operations. Our court utilizes "Individual Judge" calendars in 
those situ<!.tions where it is beneficial to do so, for example, in 
all criminal cases, al'~'. in Civil I cases which are complex and 
demand the attention of a specific judge over a sustained period 
of time. We are expe:t:imenting with individual Family Division 
calendars in juvenile and neglect caseS and for domestic relations 
cases. I have recently appointed a Task Force of judges, court 
staff and local practitioners to study the feasibility of 
individual Civil calendars and administrative issues in the Civil 
Division. Moreover, to promote continuity, assignments to the 
various Divisions are now at a minimum of one year intervals which 
we find to be far less disruptive and permits closure in many more 
cases. 

Our report to Mr. Bennett indicates the need for ten Criminal 
judges, and one juvenile judge and necessary supporting reSources 
in the event the Met'l"opoli tan Police Department I s authorized 
strength is increased by 700 officers, as well as a need for four 
Civil Division judges. 

with the need for resources comes the needior space and 
facilities. Through ;foresight and planning the Court I s Capital 
Budget construction project, with currently expected completion 
before year end, will provide eleven (11) additional courtrooms and 
jUdicial chambers in the Main D.C. Courthouse building at 500 
Indiana Avenue. This will provide courtrooms and chambers in the 
Main Building, not only for the seven judges presently located in 
the outer Buildings (A and D), but also for four ne.1 judges, and 
make available seven additional courtrooms and chambers in 
Buildings A and D. 

The addition of eleven (11) more judges, however, would 
require the ~se of all the newly constructed judicial chambers as 
well as all the chambers in the outer buildings. With the 
continued use of the saven (7) courtrooms in Court Building A (515 
Fifth street, N.W.) and Court Building D (451 Indiana Avenue, 
N.W.), we will also be able to accommodate the courtroom needs of 
an eleven (11) judge increase. 

2 
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However, since our Hearing Commissioners sometimes utilize 
available courtrooms, we project that we will need at least four 
(4) additional hearing rooms to accommodate their needs. This 
would require additional Building D renovation and/or the rental 
of space in one of the several newly constructed office buildings 
in the Judiciary Square area. 

In addition, the approval of an Intermediate Appellate Court 
will create the need for significant additional space. 

I believe that the quality and effectiveness of personnel is 
assisted by a well developed continuing training program. Our 
Court is assisted in this effort by a Judicial Training Committee 
and a fuli-time Courts' Training Officer. This has resulted in 
the development of a curricula for the orientation of new judges 
and hearing commissioners, has provided the means for designing the 
program for our annual training conference and has provided 
refresher courses to facilitate the process of rotating judges 
among various court assignments. The Training Officer with the 
Clerks of the two Courts also develops programs for court 
management staff and has established a monthly training program for 
all Court staff in various subject areas relevant to our employees' 
professional and personal development. 

Several years ago we supported legislation to increase the 
jurisdictional limit for small claims court to $2,000 and we also 
felt that it was appropriate to provide enabling legislation to 
permit the administrative adjustment of that ceiling by the Court. 
We may very well be reaching the time wheu a further increase in 
the jurisdictional limit is appropriate. since proceedings can be 
handled much more expeditiously by the small claims procedures, 
cases more appropriately handled at this level take some of the 
burden off of the rest of the Civil Division. Again, W'e would like 
to request legislation to permit the superior Court Board of Judges 
to establish the jurisdictional limit for small claimls cases. 

I would also suggest that this group consider the Court's 1988 
request for legislation to eliminate the cap on our employee 
salaries that prohibits the creation of an equitable salary 
structure for our management staff. The artificial limits of 
federal GS grades, provided by the 1970 statute, have been 
eliminated for the D.C. Government but have, inadvertently, not 
been addressed for the Courts. 

As to the concept of a separate inferior trial court of 
limited jurisdiction, I do not feel it would be desirable, 
practical or cost effective. We are proud of and jealously guard 
the unified trial court concept designed for the District of 
Columbia in the Court Reorganization Act. Administratively, it 
makes sense and it provides for flexibility in the assignment of 
judicial and staff resources as the need arises. Had we had a' 
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separate criminal court when project "Clean Sweep" was initiated, 
there would have been no way for us to respond to the ada~tional 
demands on this Court without the ability to transfer resources. 
As I noted in response to a question from congressman Fauntroy in 
a Senate Hearing on April 4th, if this court were given the 
resources which would be required to establish a Municipal Court, 
we could accomplish our goal of timely disposition of cases. We 
could do it quickly and could do it effectively. In addition, it 
would provide US with even more flexibility to respond to other 
emergency needs. 

In response to your inquiry regarding "adjudicatory 
uniformity", I do not feel that it would serve any useful purpose 
to transfer any of the existing adjudicatory functions of the 
various District of Columbia administrative agencies to the trial 
court at this time. I would note, however, that there has been 
previous discussion of certain types or Superior Court cases being 
handled by an administrative, tribunal. In any event, not enough 
information has been made available to evaluate the concerns 
implied by such a proposal. 

As to the administration of the Court system, our experience 
to date has been more than satisfactory. I attempt to manage the 
superior Court to the best of my ability on a day-to-day basis as 
does Chief Judge Rogers in the operation of the Court of Appeals. 
We each have independent Clerks who assist us in those duties and 
the overall system provides an Executive Officer who coordinates 
these efforts .and provid!;ls both planning and administrative support 
to both Courts. 

The Joint Committee on Judicial Administration, during the 
time that I have served as a member and the dozen prior years of 
observation from my appointment in 1973, has been representative 
of both Courts and consistently has made system-wide policy 
decisions objectively .. and with the interest of both Courts fully 
considered. I recognize that with the approval of an intermediate 
appellate court, which we can all agree is needed, it will be 
necessary to restructure the body responsible for administrative 
operation of the courts, including the role and responsibility of 
the Executive Officer. I sincerely belieVe, however, that whatever 
concept is adopted, each court must continue to have the day-to
day flexibility to manage and operate its own business without 
outside interference and that each court must also have a 
sUbstantial voice in system-wide policy development. 

It is evident that the Superior Court of the District of 
Columbia has come a considerable way. We are able to reflect with 
pride upon the Court's achievements and to draw upon a wealth of 
experience to provide the impetus for future growth and 
development. We will continue to remain noen to innovative 
solutions and are willing to employ the concepts of modern, 
management practice and utilize the tools of state-of-the art 
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technology to the extent that budgetary and human resources permit. 
Proud that the District ot Columbia Courts stand out as a leader 
among modern judicial systems, we will persevere with renewed 
dedication and vigor to be all that we can be - to achieve the 
highest level ot excellence tor those of us who serve the goal of 
justice as well as the community to which we are dedicated. 

In conclusion, may I say that the recommendations we have made 
to Dr. Bennett and here today, in my opinion, can only work to 
strengthen the quality of justice in the District ot Columbia. 

# # # 

5 



560 

Mr. FAUNTROY. Thank you so very much, Judge Ugast. 
I want to reiterate my appreciation to both you and Judge 

Rogers for the thoroughness with which you have addressed the 
questions that we have posed, and I want now to just raise a few 
questions, initial questions with you, and, thereafter, maybe a 
couple of the members of the panel may be interested as well. 

Judge Rogers, first of all, what standards do you use to deter
mine the number of appeals court judges that you need in order to 
carry out these assignments we're dispatching, of course, keeping 
in mind the demands of justice? 

Judge ROGERS. Well, as you know, we've only been authorized to 
have nine judges, but there are some standards, the National 
Center for State Reports, ~Uid a book called Justice on Appeal, it is 
sort of the Bible in this area. 

Mr. F AUNTROY. Yes. 
Judge ROGERS. They talk about 100 cases per judge. We are more 

than double that. Furthermore, we are more than double, for ex
ample, the number of cases that are handled by D.C. Circuit Court 
judges now. Obviously, D.C. Circuit Court cases, Federal Appeals 
Court cases are different, but the complexity of local litigation cer
tainly is comparable in many respects. 

Our judges are handling many more cases, and I think the signif
icant part of this, as those charts show, is that despite the manage
ment improvements, both in terms of the court system itself, as 
well as within judges' chambers, the backlog of cases awaiting dis
position by the court is increasing. . 

So, when the National Center looked at the court system in 1986, 
noting that the number of cases coming into our court and being 
decided by our court were higher than of the courts around the 
country, without an intermediate court, I think that is the theory 
on which they came up with the notion of a seven-judge high court, 
and then an intermediate court of nine judges. That pattern is not 
unusual throughout the country, and it's a question of being able 
to move quickly. 

Right now, so you are clear on this, we have a number of institu
tional litigants in the court, the U.S. attorney, the corporation 
counsel and the public defender, necessarily, because of their staff 
loads, a number of continuances are requested and granted routine
ly by the court, so that they are able to get their briefs in before 
the matter is ready to be heard. As a practical matter, that delays 
things further. 

Another area of delay within the court system has been in the 
court reporters getting the transcripts available on appeal. Chief 
Judge Ugast and my predecessor, Chief Judge Pryor, worked out a 
system so that the court reporter division regulations were revised, 
and a 3-year progr.'UD. is underway looking toward the day when 
the court reporters will be able to have the transcripts available 
for the court of appeals within 60 days. We'll see if it happens, and 
then there will be question if it doesn't happen, then what happens 
next? 

But, I know, Congressman, you are very familiar with the effort 
over the years to try to resolve some of these problems involving 
the court reporters. 
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But, taking all those things into account, we're still talking about 
how much can a human being handle, and I think the significant 
thing that you can see over the years, that regardless of who the 
judges are, regardless of what the cases are, there is a volume of 
cases that nine people can handle. I use the number nine because, 
over our history, we've always had vacancies. So, we've had some 
retired judges who can help out, and I think the statistics show 
something like, for every three retired judges, you get almost one 
judge. So, if you take an average of nine judges over the years, you 
will see anywhere from 250 to 300 dispositions a judge. That's 
about all you are going to get, and that's much higher than what is 
happening around the country. 

If you look at appellate -court statistics of any of the States, 
judges are simply not deciding that many cases. 

-Mr. FAUNTROY. Do you have standards for assessing the produc
tivity for--

Judge ROGERS. On the court of appeals, each judge receives an 
equal assignment, in the sense that every month there are a cer
tain number of calendars set, and each judge gets the same number 
of cases. 

I meet monthly with the judges, and we review all of the cases 
that are pending in chambers, where an opinion has not been writ
ten. 

In addition, the judges flle monthly with the Judicial Tenure 
Commission a report on the status of cases before them, all deci
sions rendered. 

Mr. FAUNTROY. In what percentage of your cases do you hear or 
grant oral arguments? 

Judge ROGERS. In the regular cases that I described, namely, 
those cases which are complex, approximately 60 percent of the 
cases result in oral argument. 

There is a right to oral argument under our rules in regular 
cases, regular calendar cases, but sometimes it will be waived. 

In summary calendar cases, those are the simple cases, not rais
ing any new questions of law, and normally only involving a single 
issue, there is 110 right to oral argument, but a party may request 
oral argument, and that oral argument would be half the time of a 
regular oral argument, so it would be 15 minutes. 

Mr. FAUNTROY. Does that require a full briefing of the parties? 
Judge ROGERS. We have a number of schemes whereby we can 

avoid full briefmg. As I mentioned, the docket system initiated by 
Chief Judge Pryor and adopted by the court, highlights the nature 
of the case, so that we can either move toward a settlement process 
that we have under our rules, or we can rnove for summary rever
sal or summary affirmance, which is a decision on a motion paper. 

Absent that working out, then the case will be briefed, and 
that's, basically, what the courts around the country are doing. 
They have different mechanisms for doing it, but, basically, a dock
eting statement is flled if there's something that looks unusual· 
about the case, or it appears to be untimely flied, or we don't have 
jurisdiction, we will issue an order to show cause as to why this 
appeal should not be dismissed. 

The parties have the opportunity to indicate whether they think 
there is any chance of settlement, and, again, a party may move 
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for summary affirmance or summary reversal, simply on a motion 
paper. 

Mr. FAUNTROY. Judge Ugast, you recall tliat we, a few years ago, 
passed a law establishing a "1 Day/One Trial" system for the 
jurors. How is that workinJ! now? 

Judge UGAST. Well, we ve just completed the first year, as of 
around January 4, and we are evaluating the entire system. 

We have found a great deal of community satisfaction. There 
have been some down sides, in that we are having a bit of a prob
lem educating folks to the fact that it was one trial as well as 1 
day, that if you have one trial, you are there a while, and it's on 
the summons. We are changing the summons to put it in big let
ters, "ONE TRIAL." We are having problems with the addresses. 
They are based on the voter registrations and the motor vehicle 
registrations, which people don't change their address except every 
4 years, it appears. That has caused us some problems in terms of 
the total returns, because we are now handling the entire qualifica
tion and summoning process in our court. 

We are working on trying to see how that can be improved. It's 
all automated, and if any of you had the pleasure to come down, 
you know that we have the, what do you call it, the bar code, and 
we just go across the bags, and that puts the individual's name into 
the computer, and then the panels can be drawn up at random in 
that fashion. 

The judges have some difficulty, particularly, in the afternoons, 
with people, again, as I say, feeling, well, I'm OK today, but, gee, I 
can't be here tomorrow. That has caused some concern. We are 
thinking of adopting a one deferral policy automatically, so that, if 
folks come in and say, well, I've got a problem tomorrow, or I've 
got some problem, automatically given them a deferral, but they 
must come back within 90 days. They pick their date, but it must 
be 90 days. That's one of the modifications we're looking at. There 
are several, but, overall, we are pleased with the concept and with 
the reception, although, it has some problems that comes v.ith it. 

Mr. FAUNTROY. I had to explain that to my wife on this "1 Day/ 
One Trial" question. She was beginning to-she was about to have 
me call a hearing. 

Judgel UGAST. I take it she got on a jury. 
Mr. FAUNTROY. Yes. Well, she stayed on one trial for weeks. 
I wonder if you'd describe for me the selection of the hearing 

commissioners process that you have. 
Judge UGAST. All right. 
When the commissioners-when the permanent legislation was 

adopted in the fall of 1986, establishing the appointment of hearing 
commissioners for the court, and, particularly, at that point, the 
new commissioners were required for the child support changes 
and the child support hearings that were required and mandated 
both under the Federal statute and our local statute, I established 
a committee of seven judges, which I have maintained, but their 
charge was to develop procedures and rules, in essence,. for the se
lection, appointment and tenure of hearing commissioners. 

From that, that group has prepared for us a set of procedures, 
which includes the qualifications, which are, basically, I might add, 
similar to those required of judges, residency in the District of Co-
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lumbia, 5 years engaged in the active practice of law, or a faculty 
of a law· school, member in good standing of our bar, and then we 
established, as well, an advisory merit selection panel, composed of 
seven individuals, composed of lawyers and lay persons, designed to 
develop a pool of possible applicants when vacancies might occur. 
That is chaired at this tilDe by Mr. Fred Abertson. 

Then, those that applied were screened by this committee, and 
then recommendations were Ultimately made to me, and I recom
mended four individuals to the board of judges, and it requires a 
majority approval by the board of judges, and they are now ap
pointed for 4-year terms, and then there will be an evaluation proc
ess that I will establish as the 4-year terms come up. 

Those commissi~1l.ers who are already employed are now subject 
to the 4-year teLm. 

Mr. FAUNTROY. What consideration has the court given to imple
menting a single judge calendaring system for civil? 

Judge UGAST. Well, as you know, the criminal division is entirely 
individual calendars. We established three individual calendars in 
the family division this year for the first time. We have three indi
vidual calendars in the civil division; and this task force, I've been 
considering for some time, one of the problems. has been, we needed 
to get the civil division automated, and then we needed to be sure 
that I had enough judicial resources to be able to successfully, or, 
at least, likely be successful in establishing individuS;ll calendars, 
and be able to operate on a continuing basis. Then, I had to be sure 
I had a minimum number of judges that could be assigned. 

This task force-I established a task force internally about 6 
months ago in the clerk's office that's been reviewing the proce
dures ill the division, and now I've expanded it to include members 
of the bar, including Mr. Speights, and seven judges, to work, meet
ing starting next month, meeting monthly to assess and evaluate 
the entire civil division procedures, everything the way it's done, 
the way it's been done, with suggestions, hopefully, leading to the 
establishment of individual calendars as a result of that. . 

So, that is now ongoing, and is something I have great hopes for. 
A lot will depend maybe on the resources and the criminal prob-
lems that develop in the fall. . 

Mr. FAUNTROY. You mentioned the small claims court, the level 
being raised to $2,500. What do you feel is adequate? 

Judge UGAST. Well, our own feeling is that $3,000 might be the 
right limit at this point. It's at $2,000 now. We recommended 
$2,500 a few years ago, and. as I say, our analysis of the cases fIled 
that now are fIled in the civil division that would be brought into 
the small claims if the limit were raised would be somewhere in 
the neighborhood of 3,000 cases. So that, we would consider re
questing legislation along those lines. 

Mr. FAUNTROY. Thank you. 
I wonder if you'd mind if I'd ask a couple of the panel members 

to just ask a couple questions. 
Jack Scheuermann, would you? 
Mr. SCHEUERMANN. Thank you, Congressman. 
With your permission, Chief Judge Rogers,and, Chief Judge 

Ugast, and the permission of my fellow panel members, what I 
would like to do is address some broad topics, and then try to de-
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velop a dialogue between yourselves and us within the confInes of 
those topics, and see if we can kind of come to some consensus as to 
where we are and where we would like to go on a couple of areas. 

I'd like to start off with Chief Judge Rogers. Chief Judge Rogers, 
in the 100th Congress, Congressman Fauntroy introduced H.R. 
4366, which was a bill to establish a supreme court for the District 
of Columbia. I'm sure you are familiar with that bill. 

Is the intermediate court of appeals structure that we've talked 
about hera this morning embodied in that bill pretty much? In 
other words, is that what you would like to see eventually come to 
fruition? An2 if not, how would you like to see it changed? 

Judge RC.xERS. I've met with the Congressman to discuss that, 
along with Mr. Daniels and Mr. Barnes, and I've indicated that the 
structure that I'm proposing is that recommended by the National 
Center for State Courts, and we've been working on that as an ap
proach. 

Mr. SCHEUERMANN. I see. 
How does that differ, or does it differ in any major respect, from 

what was contained in H.R. 4366? 
Judge ROGERS. Well, my approach has been to urge the Congress

man, as well as othel,' elected representatives, to focus simply on 
the court structure, and to leave a number of other matters of con
cern to him, I know, and to other elected representatives, and I'm 
sure to this mission team, for consideration in separate legislation. 

What I'm concerned about as a chief judge of the court is, we 
need some relief. We are talking about protecting the right of 
people to have matters that are decided by a single judge reviewed 
by more than one judge before a matter becomes f'mal. That i& the 
whole theory behind our system, that while there is great defer
ence to the trial court judge, that is .e, single judge's decision, and 
one of the joys, I suppose, of appellate practice, from the perspec
tive of a judge, is like the person who has to understand that it's "1 
Day/Olie Trial," you need at least one other judge to agree with 
you in order to write an opinion. 

Certainly, in the more serious issues that are presented by the 
court, it ought to be the full court that is looking at a matter. 

Mr. SCHEUERMANN. Judge Rogers, how do you envision the cre
ation of an intermediate court of appeals impacting upon the cur
rent operation of the Joint Committee on Judicial Administration? 

Judge ROGERS. I think that the intermediate court system that 
the National Center has talked about, that the Douglas committee 
has talked about, should be patterned after those around the coun
try, where you have the administrative responsibility vested in the 
highest court through the chief judge, and you have a joint commit
tee, as we've styled it in this jurisdiction, made up of the, in our 
circumstan.ce, it would be the three chief judges of the court. 

As you know, the current system has a fIve-member joint com
mittee, three trial judges and two appellate judges. I know of no 
system around the country that has such a structure, and I think 
that when this legislation is enacted, tha1; it should clearly estab
lish that the administrative responsibility for the court system 
rests with the chief justice of the highest court. You will fInd that 
is what is done throughout this country with one or two exceptions, 
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and those exceptions are not models, candidly, of anything, and 
they are trying to move to that system. 

I think that the joint committee structure we've had over the 
years, there have been problems with it. It was designed to meet a 
special circumstance, but I think the point is now, we have a court 
system that is operating, I think, very well, when you look at not 
only the trial court, but the appellate court, by comparison to what 
is happening around the country, it's something that, it seems to 
me, citizens of the District can take pride in. 

So, it's a matter of trying to perfect what we have and simply 
give the courts the resources they need to do the job that everyone 
is interested in. 

Mr. SCHEUERMANN. Thank you very much. 
I'd like to open up the questioning to my fellow panel members, 

if I may. 
Mr. FAUNTROY. Yes. 
Let me yield to-Marialice, did you have any questions? 
Ms. DANIELS. No, I don't have any. 
Mr. FAUNTROY. All right. 
Are there other panelists who would-
Ms. DANmLS. Oh, yes; I do have one. 
Mr. FAUNTROY. Yes. 
Ms. DANmLS. I'm sorry. 
You had discussed in your statement earlier about the need, and 

showed us the charts specifying the caseloads that would justify 
the intermediate court. Then, Judge Ugast mentioned later on in 
his presentation that it was the-he felt that to a large extent the 
problem with crime drugs in the District of Columbia was, literally, 
driving his court with respect to the allocation of resources. 

What I'm wondering is, have you looked at, specifically, the area 
since the State courts generally have tended to implement an in
termediate court of appeals where there has been a specific subject 
matter need, and I'm wondering if 'we have that same problem 
here, that there's a specific subject matter area which would make 
it necessary for us to implement this? 

Judge ROGERS. I assume you are talking about some courts where 
it's like an intermediate court of special criminal .appeals. 

Ms. DANmLS. Exactly. 
Judge ROGERS. Let me give you some preliminary answers to 

this. . 
I think some of the points Chief Judge Ugast made are critically 

important. When Congress was looking at the court system in the 
District of Columbia, we had a number of separate trial courts, and 
there were simply inefficiencies associated with that operation. 

In addition, I think we can all recognize that in terms of attract
ing capable people to the beI\ch, it is important not to have a full 
diet of nothing but minor cases that are terribly repetitious. Varie
ty is important, not only in terms of intellectual stimulation, but 
simply to assure that the attention that is given is of the quality 
and nature that we're interested in. 

r have not urged that we prolife~ate appellate courts. 1 think 
that it will be difficult enough, speaking very candidly, to· get an
other appellate court in this jurisdiction. But, even if I thought it 
was going to be easy to get an appellate court, I think that· in 
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terms of some of the things that we're interested in, in tel'lllS of the 
structure, and how this court would operate, it makes sense, based 
on what we see around the country, not to have specialized courts 
of appeal. 

The intermediate court that is proposed would sit in panels of 
three. I have met with the corporation counsel, the U.S. attorney 
and the director of the public defender's service to talk about some 
of these concerns, not on the question you are talking about, but, 
specifically, what would happen to the types of cases they are in
terested in? When you look around the country, a number of these 
error review cases are criminal cases. 

For example, somebody is convicted of armed robbery, and the 
only issue being raised on appeal is the sufficiency of the evidence. 
Given our standard of review, that we look at the evidence in a 
light most favorable to the government, you can read a brief very 
quickly and make a preliminary determination that this 1'3 going to 
be a simple case to resolve, or it is not. If it is such a simple case, 
that can be put on a summary calendar, or it can even be disposed 
of on a motion for summary affirmance. 

It seems to me, in this jurisdiction we don't have the justification 
for proliferating a number of cour';s. I think that the efficiency 
that you have with being able to rotate judges, the efficiency that 
comes from having the style that is not the civil law style of ex
perts, where, on appeal you would have a tax judge, you would 
have a zoning judge, you would have a criminal judge, just based 
on my experience on the court of appeals, it's tremendously impor
tant to have different points of view focusing on something. 

So that, what I've been· urging is, an intermediate court where 
all appeals coming from the trial court would initially be filed in 
the intermediate court. Pursuant to guidelines promulgated by the 
court, the clerk of the court would make a preliminary determina
tion as to whether or not the case that is filed is likely to be one 
that the highest court will resolve. 

The highest court would then look at it, and say, we agree, we 
will take that case now, thereby cutting out the delay associated 
with an intermediate resolution. 

The result is that more judges are looking at initial appeals, and 
I think you continue to have the efficiency, and what I call, what I 
think is important, the stimulation for judges in handling the ap
pellate work in this jurisdiction. 

Mr. FAUNTROY. I've just looked at my watch here. I'm slipping 
beyond time, but I'll entertain any other questions the panelists 
have. 

Let's start here, and then quickly. 
Mr. DUCKENFIELD. Thank you, Mr. Congressman. 
Chief Judges Rogers and Ugast, Mr. Polansky and Mr. Hoffman, 

I would be amiss if I did not commend you for your leadership of 
the court and also for the str...ff for doing a fme job under difficult 
and, often, trying times. 

Over the years, I know the court has tried to address the case
load and delay, and it has been done through many innovative ef
forts as you have so eloquently enumerated here this morning, 
Chief Judge Ugast. 
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However, as you mentioned, recently there has been some discus
sion raise with respect to a municipal court. I would ask that you 
share with us, if you will, what are your views and assessment as 
to the efficacy, the quality, cost effectiveness of such reorganiza
tion, and also, are there not better options, such as, perhaps, in
creasing the number of judges, increasing the authority and scope 
of the commissioners? 

Let me elaborate on the aspects of commissioners. It is my un
derstanding now that the rulings and decisions by the commission
ers must necessitate a l'eview by a judge and approval. If there is 
some way that we could increase the authority and scope of the 
commissioners so that there will be no need for review, unless 
there's a specific request or demand by the parties involved. 

I'll stop there. 
Judge UGAST. Well, let me just start with the limited court. I 

start, with fairness, that we are speaking in general terms. I 
haven't heard any particular recommendation or proposal in terms 
of what would be involved in such a court. But, assuming that it 
was a court of limited jurisdictions, as some jurisdictions have, 
which would involve possibly landlord and tenant, small claims, 
traffic, even certain type of misdemeanor cases, it depend" on what 
someone would envision in terms of what would be the jurisdiction 
of the court of. limited jurisdiction. So, that is something that I 
haven't heard enlarged upon. 

But, I guess my thought is that the concept goes counter to the 
entire philosophy decided upon in court reorganization to develop a 
unified trial court that would be responsible for all types of litiga
tion vl'ithin the city, whether it be murder one, or major malprac
tice cases, or small claims, landlord and tenant, or certain types of 
traffic offenses, serious traffic offenses. Other traffic offenses· have 
been decriminalized. 

With respect to resources, it seems to me, whether it be possibly, 
as you suggest, expansion of the utilization of hearing commission
ers in some of those areas, might very well be part of the modifica
tion that we would want to consider. 

We use a commissioner to assist the judge in small clairrt,S. We do 
not use a commissioner in landlord and tenant matters. 

The commissioners have authority to act without review of a 
judge only in setting of bond and conditions of release, those type 
of matters, and their initial hearings in the child support heal.'ings, 
under the new legislation they do have authority to do those with
out review. But, they are subject to review further, and meonnee
tion with other rules in a complex they are to be certified to a 
judge. . 

But, yes, for eXample, in the misdemeanors, the commissioners 
are only authorized, at this time, to try nonjury matters, and that 
do not exceed 90-day penalty. They cannot take pleas in misde
meanor cases where the penalty exceeds 90 days. That's an area 
that we think could well be explored. -

Such things like that, as you are talking about, I think are 
worthy of consideration. 

Mr. DUCKENFIELD. Mr. Congressman, may I ask one more ques-
tion? .-

Mr. FAUNTROY. Certainly. 
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Mr. DUCKENFIELD. Chief Judges Rogers and Ugast, as I move 
about the city, I some time get the sense that the court is not 
viewed as an institution of the community. It's more as a foreign 
institution. 

Considering that being so, assuming it being so, what do you 
think can be done to enhance the representativeness of the judici
ary and the administration of justice LlJ. the District of Columbia? 
That's my question. 

Judge UGAST. Well, I'm not sure. Let me just say, an awful lot of 
our judges go out into the community and are speaking to the vari
ous community groups. I do it myself. Judge Reggie Walton has 
done it a great deal lately. A number of judges are doing that on a 
continuing basis. 

No doubt, at those meetings we are-the concerns of the commu
nity and the citizens have a tendency to be more specific in terms 
of daily decisions of the judges, or, one I went to once, unfortunate
ly, a victim of a burglary several years previously, the individual 
had been convicted, and I had sentenced the individual, and she 
had some concern about some aspect of that. Possibly, I think the 
charges, part of the counts had been dropped, but I couldn't say 
that to her. 

But, it's important that the court be viewed as part of the com
munity, and it's our deep concern, and I honestly think the "Day/ 
One Trial," or, "One Trial/l Day," is very important. We are 
seeing a number of people. 

I'm also, as I meet with the grand juries, we have four grand 
juries going all the time, and I make a special effort with each one 
of those grand juries to encourage them to talk about their court, 
to tell their friends about it, and just tell them about what they've 
seen and what goes on. 

So that, you know, there's a certain mystique about courts any
where, and you go around the country and you see that, but I think 
that's marked. 

Mr. POLANSKY. If I might, one of the other things that I 
think-

Chairman FAUNTROY. Well,just identify yourself. 
Mr. POLANSKY. I'm sorry, Larry Polansky. I'm the executive offi

cer of the D.C. courts. 
Chairman FAUNTROY. Very good. 
Mr. POLANSKY. One of the things that I think that will help, 

Tom, and it's a long-range thing, is that we have expanded our 
school programs considerably, provided a film for them when they 
enter the building, and have a specific kind of tour, the ability for 
the kids from the local schools to get in and see what the court
rooms are doing, and what the court is about. That's a long-range 
picture, I think that will help. 

Mr. DUCKENFIELD. There is one key word, representativeness, 
would you kindly address that? 

Mr. SPEIGHTS. Wally, this may be just the perfect opportunity for 
me to inject my ignorance in this session, which I say as a layman, 
not as a general observation of my ability. 

First of all, let me compliment both chief justices, in saying that, 
. for a layman, your comments and your presentations are very in-
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structive. My involvement with the legal profession is minimal, 
and with the courts, even more minimal. 

But, Chief Justice Rogers, I'm intrigued by a quick statement in 
your presentation that maybe follows on this, where it says, "Con
gress has struck a balance between the Federal and local inter
ests." I'm intrigued by that because, even though I've lived here in 
the District 30 years, I have this dim recollection of democracy, as 
how it is practiced where I grew up, became· an adult, and did 
move as an adult for a while, and that is the State and the local 
courts dealt with issues that were State and local, and the Federal 
courts, and the U.S. attorney dealt with issues that were the U.S. 
Government's concern. 

Now, this suggests that the U.S. Government's concerns are ad
dressed in courts that also address State-what would be State, if 
this were a State, and local concerns. 

So, my curiosity is that, one, if that is the case, is it appropriate? 
Why is it necessary for the U.S. Government to involve its business 
in courts that should be addressing the concern of the citizens who 
live in the Jurisdiction over which the courts are responsible? 
Wouldn't it be appropriate to separate that and, thus, not have to 
worry about balance between Federal and State interests, but to 
address what our interests, those of us who live here, and let the 
Federal Government, which I respect greatly, address its interests 
in those courts that are designed for it? 

Just as I've been puzzled, having grown up and lived in areas 
where the people were allowed to elect their own prosecuting attor
ney, who prosecuted those that violated the laws of the jurisdiction 
in the courts, we don't do that here. 

I see on the witness list that our U.S. attorney will be meeting 
us, and I think I might ask that question of' him as well, but I 
think it's appropriate for the two of you to address it. 

Why do the people of this jurisdiction not have the right to elect 
their judges, and wouldn't they have a much more sensitive feeling 
to their relationship to the court system if they did? Wouldn't your 
appearances in the community have a great deal more meaning if 
you relate as elected officials, than as appointed officials through a 
process that very few citizens understand? 

Mr. SCHEUERMANN. That's a pretty cosmic question. 
Judge ROGERS. Well, let me say, I'm here as a chief judge. I'm 

not here as an individual, and I have indicated to the Congressman 
that I am happy to provide any information I can to assist the task 
force in its consideration of the court system. 

I am not here to discuss political issues, and I have to make that 
very clear. 

I would like to go back to a poiut that Mr. Duckenfield raised, 
though. I think that it is important to consider what role we want 
our courts to play in this respect. Chief Judge Ugast mentioned the 
notion, when you go to community meetings there are always, 
before you leave, and I'm sure the Congressman knows this better 
than any of us, somebody who has a personal experience and they 
are unhappy about the way it has been resolved. That will happen, 
in my view, under any system. 

So, the question is, what kind of system do you want? It seems to 
me that one of the things that this jurisdiction has been blessed by 

36-144 - 91 - 19 
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is that we have a judiciary which has not suffered the experiences 
that you read about in the paper around the country. We have in
dependent judges. We have judges with integrity, and I think you 
want to be very careful, as the Congress has in the past, to assure 
thR.t whatever system you set up, that you make certain that the 
judges can approach cases from a neutral and independent perspec
tive. 

Sitting on the court of appeals, I can tell you, undoubtedly, there 
are cases we decide where the trial judges disagree with us. There 
are, obviously, cases we decide that the trial judges will disagree 
with the court of appeals. But, nevertheless, we each have our role, 
and I think it is important, and the community, I think, is a little 
more sophisticated than we'sometimes give them credit for, in 
terms of understanding what is the role of our courts. 

Historically, if you look at why the common-law judge is respect
ed, such that litigants who appear before that judge, even the loser, 
leaves understanding that they have had a fair day in court. It is 
largely because of the understanding that the judge is independent, 
and has integrity, and is approaching their case without any bias 
or predisposition. 

So, I would leave ;my comments on that note. 
Mr. SCHEUERMANN. May I just ask one additional question? 
Mr. FAUNTROY. Let me first yield to Anthony Rachal, who has 

asked for an opportunity to raise a question, and then, quite frank
ly, I do want to move on, because I think I hear hunger pangs in 
Jay Stephens-I mean, excuse me, go right ahead. 

Mr. RACHAL. Thank you, Congressman Ji'auntroy. I'll be very 
brief. 

I'd just like to supplement the record. Chief Judge Ugast indicat
ed a number of innovative things that the court has been doing. I 
think he overlooked some of the process that you've implemented 
that has saved hundreds of cases, and as a. tax, some of the oldest 
cases on the docket, in terms· of giving the litigant a chance to have 
his case addressed. . 

Judge UGAST. I wanted to mention the ADR, but then our time, 
the entire mediation process, the settlement week, incidentally, 
which is May 15. We are proud of it. Have you been a part of that? 

Mr. RACHAL. Yes, and I'm not speaking from personal experi
ence, I'm speaking from the impact that we all on the bar feel 
when many cases have been lifted, and that a month earlier that 
were going to trial on other matters because of your efforts to 
speed up the whole docket process. 

I'd also like to point out that you've taken steps to revise the 
court rules to require a $50,000 certification by the bar; with 
regard to certain civil matters that are before the court, and I won
dered, what has been the impact of relieving the docket with re-
spect to that rule? . 

Judge UGAST. The entire ADR program, our multidoor program 
has national acceptance, which includes mejia/jon in domestic re
lations and small claims. We now are having, it . available in the 
regular civil II cases, as you may know, and in the civil I cases, 
such things as summary jury trials, early neutral evaluation, many 
trials. 



571 

The arbitration experiment is one we've just received the report, 
we had a grant to do that experiment. We're going to extend for 
another 2 years the process with tight monitoring and a controlled 
group of cases. 

Our analysis indicated that it may well be a positive step in both 
court delay, but without the controlled group of cases it wasn't con
clusive. 

It seems to me it has enough positive potential, both to reduce 
caseload and give another means for disposal of litigation quicker, 
and so, we're going to extend it for 2 more years with some 
changes that tighten the monitoring and the time frames. 

Mr. RACHAL. Right. 
With respect to another $50,000 issue, that is a cloudiJIl a hori

zon as I see it, with regard to the pending rules in the Federal 
courts to raise the jurisdictional amount from $10,000 to $50,000. 
Have there been any projections as to what impact that will be on 
our local courts and on the court of appeals? 

Judge UGAST. I asked the court executive's office, and they have 
been following the legislation, which I believe is effective May 18, 
or something of that sort. 

Mr. RACHAL. That's correct. 
Judge UGAST. Yes. 
Mr. POLANSKY. It is. In response, to our advantage, there has 

been a national study of the number of cases that would theoreti
cally come based on a previous year's activity. 

The numbers are not as large as one might think. The problem 
that we cannot answer right now is, howev~'t, are those cases going 
to come over and require trial, or will they :.~) the 95 percent/5 per
cent, or 98 percent/2 percent, that's 98 settled, 2 go to trial, if 
that's the case, we do not have a problem. 

If they are real trial cases, we've got one heck of a problem. 
MR. FAUNTROY. Thank you so much. 
Mr. Scheuermann, you had--
Mr. SCHEUERMANN. Just one question. 
Mr. FAUNTROY [continuing]. One quick question. 
Mr. SCHEUERMANN. More addressed to Mr. Polansky and Mr. 

Hoffman, than it is the chief judges, and, that is, I would like to 
know what preliminary thoughts you've given to the increased ad
ministrative support that you would require if you got a supreme 
court in the District of Columbia, and if you got 15 new trial judges 
in superior court, in terms of courtrooms, in terms of support staff 
and the like. 

Mr. POLANSKY. I would bow to Mr. Hoffman and Chief Judge 
Rogers on the intermediate court of appeals. 

In terms of the 15 judges, you should know that in the informa
tion that was provided to the Mayor and also to Doctor Bennett, 
when they were looking at your proposed 700 additional police offi
cers, and the addition of additional law enforcement resources, we 
did calculate, to the best of our ability anyhow, what we would 
need to accommodate 11 or 15 new judges in the trial court. 

The gross figures, and these are from memory at this point, an 
ll-judge figure required 79 supporting staff, and, in addition to 
that, additional probation officers to pick up the increased loads 
that would be there. 
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The 4 civil judges would require a proportionate number, the 4 
would be in the area of an additional 30 persons to support those 4 
judges. It's about seven something persons per judge, and addition
al facilities, additional space as well. 

Mr. Hoffman? 
Mr. HOFFMAN. Yes. I'm Richard Hoffman, clerk with the court of 

appeals. 
In the submission that we made to the Mayor and to Mr. Ben

nett, we calculated that the conditional costs associated with the 
intermediate appellate court would involve the obvious capital 
costs of space and added staff in terms of every judge you add you, 
of course, need some law clerks and secretaries. 

But, maintainip.g a similar combined clerk's office would keep to 
a modest level, and I'm saying, somewhere in the order of 6 to 10 
added people, the number of additional staff members that you 
would need in the clerk's office to run it. 

Mr. POLANSKY. One last comment if I might, Congressman 
Fauntroy, you indicated earlier to Judge Rogers that you appreciat
ed the statistical charts. In light of that, I'd like to pass out to your 
group some statistical charts representing the end of the year, De
cember 31, 1988, in both courts. 

Mr. FAUNTROY. Thank you so very much, and, Mr. Polansky, 
and, Mr. Hoffman, I appreciate your joining Judge Ugast and 
Judge Rogers at the panel this morning, your patience in remain
ing as long as they have remained. 

May I simply ask as well of you, could you provide us copies of 
the submissions that you referenced to Mr. Bennett and to the 
Mayor--

Mr. POLANSKY" Certainly. 
Mr. FAUNTROY [continuing]. So that we could get a specific refer-

ence to what you just stated. 
Mr. POLANSKY. Shall I provide those to Mr. Barnes? 
Mr. FAUNTROY. Yes, if you would. 
Mr. POLANSKY. That would be fine. 
Mr. FAUNTROY. Thank you. 
Thank you so much, Judge Rogers. Thank you so much, Judge 

Ugast, for just a wonderful. morning you've given us and the 
thoughtful testimony which will certainly help us to assess where 
we want to be going. 

Judge ROGERS. Thank you very much. 
Judge UGAST. Thank you. 
Mr. FAUNTROY. Thank you. 
T want to ask that the distinguished U.S. attorney for the District 

of Columbia, Mr~ Jay Stephens, would now come, and you will 
notice, Mr. U.S. attorney, you will notice that we are starting you 
promptly 1 hour-at 11 o'clock Eastern, I mean, qaylight, I 
mean--

Mr. STEPHENS. Pacific Standard Time. 
Mr. FAUNTROY [continuing]. No, Eastern Sta.11.dard Time, we've 

just moved ahead. 
But, in preparing to receive your testimony, let me express my 

appreciation to you as well for your presentation to the Senate D.C. 
Appropriations Subcommittee, which it was my privilege to he&ii, 
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and ever since then I've looked forward to your testimony here as 
well. 

I am under a time bind myself, and, if you don't mind, I'm going 
to ask staff counsel, Johnny Barnes, to preside at this point, but we 
are looking forward to your testimony, and thank you so much. 

TESTIMONY OF JAY STEPHENS, U.S. ATTORNEY FOR THE 
DISTRICT OF COLUMBIA 

. Mr. STEPHENS; Thank you very much. It's a pleasure for me to be 
here. 

I've seen legislative filibustering this morning, and I've wit
nessed, I guess, judicial filibustering, but I will not engage in any 
filibustering myself. 

But, in all due respect, I thought this morning's session has been 
very informative presentations by the two chief judges, and I do 
welcome the opportunity and appreciate the invitation to contrib
ute whatever I can on behalf of the U.S. attorney's office to the 
considerations that the mission team is taking. I know it's a serious 
objective and important objective that you are leading and chair
ing. 

I really would just like to, as a way of introduction, emphasize a 
couple points, and then really make myself available for comments 
and questions by the panel. 

I think it is important to underscore the fact that the criminal 
justice system, in particular, but the judicial system also, really is 
an integrated system and it must function as an integrated system. 
The impact of things going on in the street, or impact of litigants 
has an effect on the agencies, has an effect on investigative agen
cies, whether they be police or other. In turn, that has an impact 
on prosecutors, and that has an impact on the courts and the 
prison system, the correction system, the' treatment system. It 
really all works together very much. And, by making a change in 
one area, you can have a substantial impact on another area. 

With regard to the U.S. attorney's office, let me give you just a 
very, very quick synopsis of sort of where we are and how we are 
organized, and then open it up to you to address the kinds of ques
tions that are of particular interest to you. 

We have changed a lot since court reorganization in 1970. In 
fact, I would say dramatically. Just in terms of growth, in terms of 
structure, in terms of size, we do today have about 210 assistant 
U.S. attorneys. This is the largest office in the United States by 
far. I think the next largest office is somewhere jn the neighbor
hood of 140. We have been authorized some additional assistant 
U.S. attorneys, I'm in the process of bringing on board, and antici
pate that by midsummer we will have approximately 235 full-time 
assistant U.S. attorneys. Of course, we are looking to get some ad
ditional special assistants in to assist us in the immediate crunch 
and crisis going on 'with. respect to narcotics and violence here in 
the city, so the numbers may, in fact, go above that. 

We have an active specialist program, where we try to recruit 
and work out sort of a symbiotic relationship with a number of 
agencies around town to utilize some of their assistants and attor-
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neys in the misdemeanor area, in particular, in exchange for train· 
ing them and involving them in the litigation process. 

We have done a m~mber of things in the U.S. attorney's office, 
and I would say since the 1st of November, when I was sworn in as 
a residentially appointed U.S. attorney, we probably have made 
more dramatic changes in the U.S. attorney's office than it has 
seen, perhaps, in the past 20 years altogether. 

We've made an effort to bring, as I indicated, a number of new 
assistants on. We've hired about 35 new assistants since October. 
We are in the process of bringing some more in May, and some 
more in the summer. 

We have reorganized our whole narcotics approach, and I would 
like to emphasize, I think, at the outset, that while we have a supe. 
rior court division and a Federal criminal court division, by and 
large, all of the lawyers in our office focus on criminal activity that 
relates to the District of O)lumbia. It's not as if we're handling 
some matter that is involved in Ohio or Missouri. There are some 
international issues, for example, the international terrorism cases 
that are brought here that are more sp,ecifically venued here, but, 
by and large, particularly, in the area of violent crime and narcot· 
ies, whether a case is in F{)deral court or in superior court, it in· 
volves activity almost always affecting and related to the District 
of Columbia. 

So, we have reorganized that to create a new narcotics unit that 
has a trial unit that is designed to focus on cases where we can uti· 
lize the best penalties available to us, where we can utilize certain 
statutes that I think we can use more effectively. We've imple. 
mented an asset forfeiture unit to try to take some of the proceeds 
and profits out of drug trafficking, by utilizing a Federal asset for· 
feiture law, and I might point out. that is an area that you might 
want to consider in terms of legislation, whether the D.C. govern· 
ment should enact a forfeiture law. 

In the area of homicides, I've set up a drug homicide strike force 
to focus on some of the very difficult investigative and prosecutive 
efforts being made to deal 'with homicides growing out of narcotics 
trafficking, and these are difficult for the police to deal vlith, and 
they are equally difficult for the prosecutor to deal with, to develop 
credible evidence at trial. In fact, we've increased substantially the 
number of prosecutors assigned to handle homicide and homicide. 
related matters. 

We are also taking a whole look at the superior court operation 
to determine whether we can use our pretrial detention better, 
whether we should increase some additional resources in the area 
of certain kinds· of violent crime. In fact., we're doing a whole 
l'eview of the office to try to use the resources we have, and we all 
operate, as I'm sure you appreciate it from listening to the chief 
judges, we all operate in a world of limited resources, the Congress, 
the executive branch, the legislatures, everybody, in the process we 
never have everything we want. So, it is important to use what we 
have in the best way we can, to have the maximum effect on our 
objective. 

Our objective here, of course, is to, in a fair and tough manner, 
bring those who violate the laws of the District of Columbia, and 
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who victimize the citizens of the District of Columbia, to bring 
them to justice. 

With that, I'll just defer to your questions, and try to respond to 
some of the issues I know that may be of particular interest to you. 

Mr. SCHEUERMANN, Thank you very much, Mr. Stephens. I'd like 
to start off with, again, a broad generic type of question. 

Your organization is the largest institutional user of the D.C. 
court system. In an ideal world, if you could amend, change, reform 
the current court structure, what is it that you wou.ld like to see 
changed from what is the current system as it exists in the Distdct 
of Columbia? 

Mr. STEPHENS. I think your assumption is correct. We do appear 
before, overall, probably more than 85 judges, D.C. Federal judges, 
operating and sitting here in t.he District of Columbia. That S a lot 
of masters to report to, if you are an attorney or a trial attorney, 
in particular, to" be here, be there, and to be doing what you are 
supposed to be doing all the time. 

It is difficult for me to step back and assess simply the court 
structure, if that's what you are asking me to, or some of the un
derlying issues that also give rise to that. I think there are some 
things, assumptions that I guess I'd ask the team to think about, 
and, that is, to go back and look at some of the underlying factors 
that give rise to the numbers. Why do we have more litigation? 
Are there some processes and procedures that are involved in the 
court system that, perhaps, are duplicative, or unnecessary, or 
could be streamlined? 

You know, we all operate in the structure, there are more cases, 
there are more litigants, there are more lawyers, there's more stuff 
happening, there are more rights, there will necessarily be more 
remedies, but in some respects, some of this is demand driven and 
in some respects it's, you know, supply, judges' pull, I mean, the 
system somehow always seems to go up to the level of available 
time and resources that we have in the judiciary, as well as in the 
prosecution area. 

I think there are some areas we could streamline, and while 
these are preliminary thoughts, in the misdemeanor area, for ex
ample, in the courts in the District of Columbia, one could suggest, 
perhaps, that some of these cases, if not all of these cases, perhaps, 
with the exception of firearms, could be tried by commissioners, 
and that would free up some judicial resources. 

There's no constitutional necessity that they be jury trials, for 
example. If you would increase the number of judge trials, court 
trials on misdemeanor offenses, you could try the cases much more 
rapidly, you could bring them to conclusion, you could free up both 
prosecutorial resources and judicial resources, and, frankly, I think 
you would end up with a product at the end that might be better 
than the kind of justice that we're dispensing now, and I say that 
for two reasons. 

One is, I think overall the certainty and the swiftness in which 
one can reach a result in the judicial system has an effect on, par
ticularly, in criminal behavior. If you have a misdemeanor who is 
arrested for, Jet's say, narcotics possession or shoplifting-well, 
shoplifting is different now, but a minor theft, and they are in the 
process for several months, and they go through a long jury trial, 
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and the result at the end of that jury trial is the imposition of a 
probationary sentence. I'm not sure what signal that is sending to 
someone who violates the law. 

If, on the other hand, that same individual was brought into 
court within 30 days, or 60 days, tried before a judge, if found 
guilty imposition of a sentence, whether it be, if it's a first-time of
fender, pel'haps, a lower sentence, if it's a second-time offender, 
perhaps, some type of mandatory. You don't need lengthy sen
tences in many of these cases, but the certainty of some sentence 
and the certainty of getting the issue resolved, I think, can move 
the cases through the system, and it also sends a signal to those 
who violate the law at that level. 

So, that's one area. There may be some other areas in terms of 
preliminary hearings, why we have judicial resources being u.tilized 
in preliminary hearings when everything goes through the grand 
jury anyhow. All felony indictments, obviously, come out of the 
grand jury. Is this a duplication of efforts? We frequently don't 
have that approach on the ~"ederal side. I think a lot of other State 
systems do not have that. It really is, I would question whether it 
is critical in many, many areas. . 

Those are just a couple of ideas. There's a whole range of other 
issues, I think, in terms of the effect on the court system here, the 
effect on the quality of justice that you may want to consider. They 
may be directed not to the court specifically. 

Mr. SCHEUERMANN. If the power of the commissioners were to be 
expanded to include criminal misdemeanor trial authority, do you 
have any notion as to how many additional commissioners might 
be appropriate, or do YOll have any comment on the testimony of 
Chief Judge Ugast with regard to the additional judges that he 
would like, principally, in the criminal trial calendar? 

Mr. STEPHENS. If I remember correctly from Chief Judge Ugast's 
testimony and from our own allocation of resources, we're current
ly serving, it's either five or six misdemeanor judges, and we pros
ecuted about 10,000 misdemeanor cases last year. That's almost 
half of the numbers involved in the system. 

So, I would think that would permit freeing up at least a. sub
stantial part of those judges. You would still,. perhaps, want some 
kind of appeal process from the commissioner to a judge, whether 
it be on a bond, or whether it be some type of right of appeal, but I 
i;hink in most cases that would not necessarily be exercised. 

So, I think we're talking about a lot of cases, and it would pro
vide substantial additional resources if you added five more com
missioners to replace those five judges. It may take a few more 
than that in order to move things through the system, but the 
process of selection, and I'm not an expert on that, of selecting 
commissioners, is one that can be accomplished with much greater 
expediency than the selecting of a different judge or another judge. 
Particularly, where we are in a situation of demands on the system 
now, and the immediacy of some of those demands, that provides 
an avenue, I think, for a more immediate solution to some of the 
problems, and then reallocation within the unified court system, it 
could provide some benefit. 

As I say, this is a preliminary i.dea, something you may wish to 
consider. 
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Mr. SCHEUERMANN. Do you see the immediate need kind of driv
ing the whole structure of where we are going in reform, and do 
you see the current immediate need being relatively permanent, or 
do you see it tapering off? Is there some light at the end of the 
tunnel tapering off? 

Mr. STEPHENS. Well, I do think the immediate problem with 
regard to drugs and violence is driving a lot of what you've heard 
this morning, it drives our office substantially. As I've indicated, 
maybe as Chief Judge Ugast indicated, about half of our cases are 
drug-related cases. That involves a lot of resources, if you look at 
the number of attorneys that are assigned to prosecute those cases, 
the number of judges. 

We have seen, and I would say this past year, and it's hard to 
know what this is attributable to necessarily, but we've seen a lev
eling off in the .number of cases coming into the system. So, it may 
be that we've maxed out, simply because the police are not able to 
make more arrests, or the courts are not able to handle more cases, 
and the prosecutor isn't able to handle anymore cases. 

There was a long period of time where it was rising, and then it 
has leveled off in the neighborhood of 21,000 cases being filed for 
the last 2 or 3 years. 

I wish I could say there is a light at the end of the tunnel. Obvi
ously, I think there is a light at the end of the tunnel. I'm a person 
that believes that we need to turn this siege mentality that the city 
seems to be operating under into one of community involvement, 
and organizing the community, and community mobilization to 
really turn this thing around and get on top of it, because I think 
we can. In many ways I think the drug situation we are seeing in 
the city is a guerrilla war almost. We've seen some evidence of that 
this past week. It's a very tragic and sad situation to see the level 
sometimes of support for certain networks in the ,city, and it sug
gests that some people benefit from that. 

I think you either have to be part of the proplem here, or you 
are going to be part of the solution, and I think it's time for those 
who are suffering, as well as the courts, and the· prosecutors, and 
the political leaders, everybody needs to understand that it's time 
to start drawing the line here, and not give any support to those 
who are out there peddling drugs, peddling death to the people of 
the city that can least afford to deal with it. 

So, I think we can make a difference here, and we certainly are 
doing everything we can in terms of focusing our resources on the 
most serious offenders, to try to take out some organizations. But, 
we also need to send a consistently clel:lr signal to all levels of of
fenders, that you can't engage in this, what sometimes seems like 
almost mass lawlessness. The numbers of people who are arrested, 
the numbers of people that go through the criminal justice system, 
the numbers of people who are convicted, and even the rate of in
carceration, while we might argue, and argue very strongly, that 
should be increased, are substantial. 

There is. a substantial change of values that has to go on here, 
and I know that's not necessarily what you look at a pl'osecutor to 
say, but law enforcement is a-even if it's very aggressive, and I 
want to tell you, I think we will be as aggressive, and we are as 
aggressive as we can be. Even then, you are in a defensive posture. 
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It's time that we be able to take the offensive, and that requires 
family, it requires values, changes, it requires community involve
ment, it requires demand reduction, it requires treatment facilities. 
I mean, there may be areas, for example, in our diversion program, 
which we have a program, if you are a first offender for certain 
kinds of low-level misdeme~or cases, if you perform-if you go 
through certain steps and stages, the charges won't go to conviction 
against you. 

If we had better drug treatment facilitjes, for example, it might 
make that program more effective. It would certainly help solve 
some of the problems in the streets, so that, rather than just run
ning people through the criminal justice system, we'd move them 
into a treatment area, at certain levels. I'm not talking about the 
big dealers. I'm talking about those who possess. 

Mr. SCHEUERMANN. Do I take it then in your view we would 
probably be better off in expanding the number of commissioners 
and enhancing the authority of commissioners in superior court, as 
opposed to creating permanent new judgeships, as suggested by 
Chief Judge Ugast, as a way to address the immediate problem? 

Mr. STEPHENS. I wouldn't say better. I wouldn't say the two are 
exclusive at all, and it's not my role, I guess, to suggest that we 
expand the number of judges. I know the court is overworked. I 
know what the court calendars are. 

I think it would be helpful to have additional judges on the supe
rior court. I think it would help the system run mol'<':l smoothly, 
and how many, I can't say. I don't think adding more commission
ers is necessarily exclusive of adding more judges. I think it's a 
quicker, more temporary solution. On balance, I think it's more im
portant in the long term to have judicial resources that call deal 
with the broad range of cases that come in. It just helps manage
ment of the court system, the unified nature of the system, rather 
than addressing a specifiG problem for the immediacy. But, I think 
the two-both of them are plausible solutions, particularly, if they 
are used together. 

Mr. SCHEUERMANN. Has the individual calendar system in crimi
nal helped substantially in moving cases? 

Mr. STEPHENS. Yes. It's a real benefit, I think, overall, to try to 
keep some level of efficiency and management where there are 
large numbers of cases which we have. 

Mr. SCHEUERMANN. Pass it around. 
Ms. DANIELS. I defer to Harley Daniels. 
Mr. DANIELS. Mr. Stephens, I know that recent things that your 

office has done, I found it extremely brilliant, particularly, last 
weekend's operation. I think more of that kind of thing will have a 
long-term impact. 

But, the question-we're talking about the sort of broader issues 
here, issues looking over the next 5, or 10, or maybe 15 years, in 
addition to the immediate crime problem in front of this communi
ty. 

I'd like to ask you a couple questions. As I understand it, you are 
the only U.S. attorney within the continental United States that 
has jurisdicti9n over all prosecutions within your framework, is 
that true? 
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Mr. STEPHENS. With the caveat, as you said, of the continental 
United States, because the Virgin Islands has that, and Guam has 
that. 

Mr. DANIELS. There's some territorial governments that have 
similar ones. 

Mr. STEPHENS. We are, and I think there's a real advantage to 
that, particularly, where you are dealing with a contiguous geo
graphic area, which, you know, in a defined area, for example, the 
District of Columbia. We are able to do what-here, with virtually 
no difficulty, what many other offices, DA's offices and. U.S. attor
ney'soffices around the country have had mvre difficult doing, and 
that is to use our resources in both courts, to move them around, to 
do what we essentially call cross designation. For example, the 
drug homicide strike force, if homicides relate to Federal narcotics 
charges, they can be tried in Federal court. If they relate to Dis
trict of Columbia Code charges, they can be tried in superior court. 
We can focus our resources and move them around in a way that 
really· gets at what I would like to do, and, that is, to make the 
most-essentially, to have the most impact you can, using the best 
statutes where they may, and using and utilizing all of the court 
resources, and not to overload one system or the other. 

I mean, you can move these cases a little bit, and there's some, 
obviously, you can't do it completely, but the answer to your ques
tion is, yes, and it has had, and I think it can have, a very positive 
effect in terms of your ability to prosecute cases. 

Mr. DANIELS. I'd like to do a brief followup, if I may, because-
Mr. SPEIGHTS. Can I just interpose one thing, Harley? 
Mr. DANIELS. I yield to the gentleman from Michigan. 
Mr. SPEIGHTS. Again, my a.pologies. I'm a layman. I'm not a 

lawyer, I'm not involved in the judicial system. But, as I listen to 
you say that, and assume that you say that's a good system, doesn't 
that argue then that we should abolish the elected prosecuting at
torneys throughout the country and turn it over to the U.S. attor
neys, so that they could have that same flexibility? 

Mr. STEPHENS. Well, I don't think it necessarily goes that far. I'm 
saying, this system, I think, has worked well. I think it can work 
even better. 

In some respects, I concur in, and, in fact, in most respects, the 
comments of Chief Judge Rogers, that it is not clear, I think, that 
you would get a better quality of justice simply by having elected 
DA's around the United States or in Washington, DC, or anywhere 
else. You are assuming that by having elected judges, or elected 
DAs, that has some magic in terms of the quality of justice. I'm not 
sure I would agree with that assumption. Because Michigan may 
have elected DA's, and they are up every 2 years, it's not clear that 
you get better law enforcement in Michigan than you would in 
New York or Washington or wherever else maybe. 

Mr. SPEIGHTS. Then, as a social scientist, I would say that since 
this is the only exception in the country, that, perhaps, we should 
propose then that we select out a number of others, like, say, 
Wayne County, Bronx County, Los Angeles Couuty, and try this so 
we can compare the two, because the rest of the Nation works dif
ferently. It works where an elected prosecuting attorney or local 
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district attorney brings to the felony court of that jurisdiction the 
cases made by the local police department. 

This, as far as I understand it, is the only place where a U.S. at
torney brings to a felony court that is a local court cases made by a 
local police department. 

If it's a good way to do it, then we ought to try it some other 
places as well. If it's not-if the other ways are serving their people 
well, why are we different? 

Mr. STEPHENS. I think we are serving our people very well. I 
think this is a very professional office. I think if you looked at com
ments around the United States, I think that you'd find that the 
U.S. attorney's office in Washington, DC, is probably viewed as one 
of the most professional prosecutive offices in this country. As long 
as I'm here, I intend to keep it professional and not political, and I 
think that's critical. 

You can hire very talented people. You call judgments on the 
merits. You don't politicize the process. You don't make judgments 
based on politics. You make judgments based on handling the cases 
and moving them through the system as best you can with the re
sources you have, and I think we do have a very professional office 
here. 

Mr. SPEIGHTS. I hold the office in high regard, and you also, sir, 
but I am a politician, and even where there is no elections, there's 
an awful lot of politics played in this country. 

Thank. you verx much. 
Mr. DANIELS. I 11 just point out that this whole subject will be the 

subject of the workshop that we are going to be holding in July, 
and we won't burden the record too much more with questions 
about this topic. 

Mr. DUCKENFIELD. Mr. Stephens, we welcome you here this after
noon. 

Over the years, I have had a number of persons to come to me 
after serving on jury duty, and say to me, gosh, I 1."eally don't un
derstand why that case was brought in the first instance. 

What has been done to automize the papering process? I recog
nize some of these cases will get through, but what has been done 
to automize that process so we don't have too many of our people 
leaving the court system feeling that resources were wasted when 
they have been directed to more serious cases? 

Mr. STEPHENS. You raise an excellent point. There's always two 
sides to every question. For everyone that comes forward like that, 
we have the police officers coming in, or another citizen coming in 
and saying, why didn't you charge this case of assault, or why 
didn't you charge this case of possession, or why didn't you charge 
this? 

We try to evaluate every case on the merits. We try to have 
some general framework of the kinds of cases that might be avail
able, to get, as I indicated before, diverted out· of the system. We 
charge, as a general practice, I think it comes into the neighbor
hood of between 75 and 80 percent of arrests that are presented to 
us are charged in the criminal courts here in the District . 

. I don't disagree with anything that you suggested, because I 
think it's important for the resources of our office, the resources of 
the courts, that we try to make as many of those difficult decisions 
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at the front end of the system, because once a case is into the proc
ess, it takes on a life of its own, particularly, if it moves to an in
dictment stage, it becomes more difficult to just dismiss it because 
there was some basis there that a grand jury said there's probable 
cause, this offense was committed. 

We are taking a look at ou.r intake process. This past, well, about 
2 weeks ago now, I started a whole review of our procedures and 
processes there, because I think it is important to-it's never easy 
not to charge a case where there's been an an-est, unless there's 
some fundamental problem with the arrest, or some technical vio
lation of the law, or some violation, perhaps, of a defendant's or a 
target's rights somewhere along the line, it's never easy to sort of 
have to say we don't think that is important enough, or we don't 
think a jury will convict on that. But, those are the kind of deci
sions that it's important for a prosecutor to make early on in the 
process. 

Normally, we get the criticism from the other side that, why 
aren't you charging more of these cases, rather than fewer. It is a 
tough line to draw. It's important that it be done consistently, as 
consistently as possible. 

In point of fact, sometimes cases get developed as they go along. 
You realize that some cases get better and some cases don't get any 
better. They might even get worse as they go along, and so deci
sions need to be made then, would they be dismissed before trial. 

Some cases end up being tried, because there's a genuine dispute 
about the facts. Obviously, the government doesn't bring to trial 
cases which we believe are not justified in bringing, and we 
wouldn't do that, and we dismiss cases if we have substantial 
doubt, certainly, about the guilt of an. individual. That's part of the 
justice of the process. We're not here just to try cases and see what 
happens at the other end. We're here to bring cases against indi
viduals we believe, not only the grand jury has found that there's 
probable cause, but what we believe there is substantial probability 
of conviction at trial. 

Anyhow, the answer to your question, surely, I think it is a criti
cal point in the process, we are taking a look at it and reviewing it. 
We are trying to make those judgments as tightly as we can, so 
that we don't u.se the resources unnecessarily. 

Mr. DUCKENFIELD. One last question. 
How many of the attorneys in your office reside in the District of 

Columbia? 
Mr. STEPHENS. I don't know the answer to that, Mr. Duckenfield. 

I think probably in the neighborhood-I really don't know. I'm 
sure it's 60 to 70 percent or more, but I don't know the answer. 
Most of them do, but some live out in the suburban areas also. 

Mr. DUCKENFIELD. OK, thank you. 
Ms. WILLIAMS. Mr. Stephens, could you tell me, what is the 

present allocation of the attorneys in your office to the superior 
COU1't and the District court? Also, in considering that response, 
could you tell me why some cases that could be paper-that are 
paper in superior court, which could also be tried in Federal court, 
why do they end up in superior court? 

Mr. STEPHENS. OK. 
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The allocation of resources, it is difficult to give you a precise 
answer, so let me work backward, and you'll get a sense of the 
dedication of resources to the kinds of problems of, let's say, drugs 
and violence, which out of the 210 lawyers currently in the office, 
we have about 20-in the neighborhood of, say, 25 that are doing 
what I would call more white collar crime related offenses, fraud, 
corruption, terrorism, that kind of thing, although, terrorism is cer
tai."lIY not a white collar crime kind of offense, but different kinds 
of cases. 

We have about 30 lawyers in a civil division that handles civil 
suits involving the United States as a party. So, that's, what is 
that, that's approximately 55, if you subtract that from 210. 

The remainder of the lawyers are dealing with violent crime and 
l1arcotics, and that's over 150, I guess. Now, some of them are in an 
appellate division, some are in misdemeanor trials, some are in 
felony trials, some are in grand juries, some are in the chronic of
fender unit, some are in the felony I unit, some are in our new nar
cotics unit, some are in the drug homicide strike force I mentioned, 
which will try cases both ways, some are in a new trial unit, a drug 
trial unit, that will try to bring more of those cases that you've 
suggested that have been brought in superior court, but where 
there is a jurisdiction in a Federal court, particularly, where there 
are mandatory penalties available, to bring those cases in Federal 
court because the penalties are better, the statutes are better, 
there is prison space, obviously, pot necessarily any better, but we 
seem to be able to get them in and keep them there a little better. 

So, the answer to your question is, in many areas I suppose 
thei·e's joint-theoretically, joint jurisdictioll. We try to use the re
sources to bring the cases where the statutes are best. If we have a 
CCE statute, continuing criminal enterprise statute, or a RICO 
statute or a mandatory penalty statute, Armed Career Criminal 
Act statute, those are Federal statutes, we would try to use those 
more. If it's something involving a violent crime where we can.use 
the pretrial detention statute in superior court, we would attempt 
to use that jtcisdiction more. 

By and la:rge, most of the violent crime, however, homicides, 
rapes, robberies, burglaries and drugs, are brought in superior 
court, but we are moving more cases to the Federal court in the 
narcotics area, simply because of resources, and penalties, and etat
utor~ schemes that are available, and also to use the forfeiture law 
that s there, and also to get at-to be able to investigate the cases 
better. 

I think in many cases we are fIDding that rather than-if you 
can use an investigative grand jury and work up in some of these 
organizations, drug organizations, in particular,that's important, 
rather than just dealing with the first guy that walks in the door 
who may have made the aale. He may know something about the 
next level, and that takes time, and it takes more resources, but we 
need to do a little bit more of that, and that's why we are able to 
do that a little bit more on the Federal side, just because of the 
availability of the grand jury process there that's more investiga
tive oriented than is the D.C. side. 

Does that answer your question? 
Ms. WILLIAMS. Yes. 
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But, along with that, would you say that the more experienced 
assistant U.S. attorneys are used in the Federal court? 

Mr. STEPHENS. Yes and no. I think the most able forensic attor
neys, who have the most defense-trial talent and skills, end up on 
both sides, and we've tried to move people back and forth. 

In fact, I set up a new-this new drug unit that I've talked 
about, it deliberately moves people from superior court, to District 
court and back to superior court, so they can try cases on both 
sides. 

The people trying the most serious cases, the first-degree murder 
cases, the rape cases, the pretrial detention cases, are very experi
enced attorneys. For the most part, they are-some of them had 
prosecutorial experience before they got to our office. All of them 
had -substantial legal experience before they got to our office, be
cause we generally don't hire anyone who hasn't at least had 1, 2, 
3 or 4 years of legal experience. All of them have, you know, 5 to 6 
years of experience. 

In the drug homicide unit I set up, we have two or three people 
who have 10 or 15 years prosecutorial experience. They are the 
most senior people in the office. 

There are some people in the white collar area who have more 
years in the office, but it doesn't necessarily mean, because they 
have been there longer, and they are skilled at white collar investi
gations, that they would be skilled homicide prosecutors. 

So, we try to put-for me, the most critical cases are homicide 
cases. I think those are the thing that sends-that's the most im
portant thing in any criminal justice system, is how you deal with 
that. That's the most violent offense, it has the most significant 
impact on people's lives. It has the most significant sense on your 
basis civil right to safety and security in your home and in the 
streets. So, we try to put the most talented people that can handle 
those kind of cases on those kind of cases. 

Mr. BARNES. Mr. Stephens, we certainly appreciate your testimo
ny. 

Let me just say that, as a member of the bar, I appreciate the 
balance and quiet professionalism that you have brought to the 
office, and I have three quick questions that require short answers. 

Correct me if I'm wrong, but as I understand it, each time a su
perior court judge is added, the Justice Department will automati
cally allocate seven additional assistant U.S. attorneys in their dis
trict? 

Mr. STEPHENS. It's-nothing is automatic. I can tell you nothing 
is automatic, because we did get a substantial.increase in resources 
in January, but it wasn't automatic. 

Generally, if they put on a new felony trial calendar, we staff 
that with three assistant U.S. attorneys, not seven, but three. It 
isn't automatic, but if we get a new judge, it gives us some substan
tial predicate to argue that we need additional lawyers to service 
that judge. 

So, that's the short answer. 
Mr. BARNES. Is the same true when they are hearing examiners 

or hearing commissioners added to the court? 
Mr. STEPHENS. That has not been the case to date. As, I think, 

Judge Ugast indicated, I believe there are five hearing examiners 



584 

in the criminal area, that hasn't given us additional resources. We 
adjust our resources to deal with that. 

If we werH to go to something more substantial as we talked 
about-Mr. Sherman and I discussed a little bit ago, that might 
give us a predicate to ask for more resources. That has not been 
addressed to he linked. 

Mr. BARNES. Do you know how many assistant U.S. attorneys 
live in the District of Columbia? 

Mr. STEPHENS. I think I tried to respond to that to Mr. Ducken
field, and I'm not sure. I can try to provide that to the team. My 
sense is, it's probably 60 to 70 percent. I think, certainly, the ma
jority do. 

Mr. BARNES. OK. 
How many are minority? 
Mr. STEPHENS. We have a very active minority hiring practice 

and policy, and I think it's important to reach out in the pool of 
applicants to ensure that we are bringing minority applicants to be 
hired. 

I was trying to think, in the 35 people, I believe, that I've hired 
in October, December, January and February, I know in the Janu
ary group there were 13-12 lawyers hired, and I think there was 
only one white male in that group. There were some white females. 
There were some black males, and some black females. 

I have tried to-I have done this on merits, and I think we deal 
with this problem by recruiting and bringing people into the pool 
process. We have, I just appointed four new chiefs in my district 
court, for example, of those four, one is a black woman, one is a 
black male. We have a black female that's head of our chronic of
fender unit. I have two of my executive assistants, my two execu
tive assistants, one for management, one operations, one is a black 
male and one is a black female. 

I think we have a very aggressive approach and policy to try to 
recruit and promote minorities in the U.S. attorney's office, be
cause I think it is good to have those opportunities, I think it is 
important to this community that that be done, and, most impor
tantly, I think it's on the merits, that when you are good you de
serve to be promoted, and they are good, so I promote them. 

Mr. BARNES. Thank you. 
Mr. ,LINTON. Mr. Stephens, if I might, I want you to know, I 

mean, you do know, that I am one of your biggest supporters in 
terms of restoring the U.S. attorney's office to the high degree of 
professionalism, from taking politics out of the office. 

But, I am concerned as I listened to your comments and the com
ments of the chief judge, that, perhaps, as lawyers we are some
times not aware that problems of perception are reality. That, my 
friend from Michigan was talking about a serious problem in the 
District of Columbia, and, that is, the protection of the citizen 
group. The lay people, as I go out and speak in the community, are 
always concerned about having faith in the court system, and in 
the prosecutorial offices that you mentioned. 

My question to you is, not to belabor the point, but are you 
aware of the fact that the citizen group feels that, perhaps, the 
court system is not, and including the prosecutors, are not as ac
countable as they should be? I think you are aware what efforts 
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have to be taken to make the office more accountable, or to im
prove your image with the citizens. 

Mr. STEPHENS. Thank you, Mr. Linton. I appreciate your com
ments. Let me say that I am aware of this issue, I'm very much 
aware of it. One of the things that I have tried to do is to develop 
what I think is some credibility in this community. I think a pros
ecutor's most valued commodity and quality is credibility. Without 
that, you basically have lost, if not all, you've lost a lot of your abil
ity to make decisions that you can see are going right down the 
line, because sometimes some people would be unhappy about this 
decision, and other times others will be unhappy about that deci
sion. 

We have made an effort to develop what I will call a community 
outreach program. Initially, this was being developed by Norm 
Mitchell, my executive a.ssistant for management, and it involved 
going out to deal With comm1.mity groups, community councils, 
schools and drug demand reduction programs. Judy Smith, who is 
here with me this morning, has just come on recently as my special 
assistant, and one of her efforts is to enhance and build our com
munity outreach program, because I do think it's important. 

I'm keenly aware, and I think it's critical, that a community un
derstand that, and I will understand that the prosecutor is on their 
side, and that's one of the proudest reasons I'm a prosecutor, be
cause I think we represent the victims, we represent those who are 
victimized, and it's important that they understand that they have 
a voice downtown. It isn't just someone who is coming out, and no 
disrespect for the defense bar, who is representing the defendant, 
but that the government, the District of Columbia, the people, the 
victims have a voice downtown. That would be the prosecutor's 
voice, and we are there to try to protect their rights. 

We have done some things in the victims' rights area. We set up 
a victims assistance unit, and I have taken that very seriously. In a 
recent case we prosecuted, the Ian Blair case, I spent quite a bit of 
time in that personally, meeting with the victims personally, and 
they had a substantial input into our handling of that case. There 
was no plea offer made in that case. We fought tooth and nail to 
avoid a plea, to an Alford plea, which is, I don't admit my responsi
bility, but I don't want to sit here and listen to the testimony any 
longer. 

I think victims in the community have a substantial input into 
how cases are handled. Now, let me sayan the bottom line, of 
course, it is the prosecutor's professional responsibility to make the 
ultimate decisions about how a case is going to be handled. It isn't 
a matter of 10 people feel this way and 9 people feel that way, so 
let's do this, but I think our decision should be informed by victims 
and how they have been treated and how they feel about the crime. 

So, yes, we are aware of it, and we're trying to develop a very 
active community outreach program, so the community under
stands that the prosecutor is on their side. We want to win their 
support, because, ultimately, and part is what you said and what 
the gentleman next to you had said, the prosecutor-the criminal 
law is the law of the community, it grows out of the community. 
The community is responsible for the moral judgments that are 
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embodied in the criminal law, and the prosecutor is really the 
mechanIsm to take that forward and to enforce it. 

So, it depends upon community support, whether it be in terms 
of justification for decision made, or when you get to the trial 
point, as Mr. Duckenfield was talking about, so that the jurors 
sense that we're here as part of the community to render justice, 
because we believe that the system is working. 

Mr. LINTON. One final question in that regard. As I say, I was 
deeply troubled by his response, because I don't think that the 
cries of the community for elected judges, elected prosecutors, are a 
result of unwarranted fear. We are involved in a crisis in this com
munity, and it is as much a crisis of confidence as it is a crisis of 
crime. 

In that regard, I am interested in what recommendations the 
U.S. attorney has made to Mr. Bennett. 

Mr. STEPHENS. Let me address two points there quickly, Mr. 
Linton. One is the issue of confidence, and I think your first com
ment goes to an approach that I have tried to take, and, that is, to 
work very closely with the people of this community and the offi
cials of this community, and not to set up any kind of counterpoint 
situation here. I think that is critical. We are all part of the same 
system, all part of the same process. We need to work together, and 
I think in many respects those relationships have improved signifi
cantly. 

With regard to Mr. Bennett, the kinds of recommendations 
made, let me say, I think, and I'm not here to defend or to attack 
the Bennett plan. I mean, we are, in part, a recipient, but we are 
part of the overall process that addresses. 

I think I would look at that in two ways. One is, I think he was 
looking at it as a limited Federal initiative to provide, as he said, I 
think, to provide some breathing room in both the terms of prison 
space, a few additional prosecutors, and to focus on certain kinds of 
the mid- and upper-level organizations or e;'!"oupings that are deal
ing in drugs and violence, and to try to focus some resources there 
in the short term. 

It does not mean we don't need to do a lot more in treatment, in 
demand reduction, in prison construction, or, perhaps, in judicial 
resources, or additional prosecutorial resources. 

So that, the second thing is, I think the function, at least I see it 
serving as a catalyst. I think he's focused some attention on the 
issue here, he's tried to get people involved in the process, and by 
the nature of the beast, Mr. Bennett's office is not an operational 
office, it's not one that's going to have hands-on authority in terms 
of how the District or the Federal Government, for that matter, 
manages its affairs here in the District of Columbia. 

I think it has brought- there is a lot of attention focused on this 
problem now. It's sort of a catalyst to get all of us working and 
started on this. Ultimately, it's going to be our responsibility of 
how we carry that out, and I think all of us working together are 
going to make the difference. It's not going to be the involvement 
or noninvolvement of a drug czar in this area. 

Ms. DANIEIE. I just wanted to make a comment, because I had 
the pleasure of working with your staff in setting up your arrival 
here, and I just wanted to commend you on the cooperativeness of 
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your office in making you available, and· we "thoroughly appreciate 
it. .. 

Mr. STEPHENS. Well, thank you. I appreciate it. 
P..s I said when I started, I really appreciate the opportunity to 

participate, because there's a lot of players in this. Nobody has a 
monopoly on truth here, by any stretch. Some of us had different 
kinds of experiences, and different kinds of exposure. I think it's 
helpful to talk about these issues, because I know you are well 
meaning, and I, hopefully, can contribute a little bit to that, while 
maybe trying to come to take a look at and see if there are some 
changes that need to be made here in the system. 

Mr. BARNES. On that, we'll here from the defense bar next. 
Thank you, Mr. Stephens. 

Mr. STEPHENS. Thank you very much. 
Mr. BARNES. OK. 
I understand that we have a great compromise, in that our next 

witness has agrGc:d, acknowledging that we're wearing down our re
porter, to defer her testimony until 2 o'clock. So, the subcommittee 
will stand in recess until 2 o'clock. 

[Whereupon, at 12:54 p.m., the subcommittee recessed, to recon
vene at 2 p.m. the same day.] 

AFl'ERNOON SESSION 

Mr. BARNES. We were about to hear from Kim Taylor, who is the 
public defender for the District of Columbia. We also note the pres
ence of Dean Jack Friedenthal, who will immediately follow Ms. 
Taylor. 

We're delighted to have you. We have your written statement. It 
will be inserted into the record in its entirety and you may proceed 
as you wish. 

TESTIMONY OF KIM TAYLOR, PUBLIC DEFENDER FOR THE 
DISTRICT OF COLUMBIA 

Ms. TAYLOR. Thank you very much. Let me say good afternoon to 
everyone. I'm very happy to be here this afternoon on behalf of the 
D.C. Public Defender Service. 

What I intend to do is basically read the comments that I have 
drafted because I think that they answer some of the questions 
that I at least heard raised earlier. I'd be happy to answer any 
questions after that. 

The District of Columbia court system can take pride that in the 
20 years since court reorganization it has remained committed to 
the goal of providing quality services to the citizens of the District 
of Columbia, including the poor and disadvantaged. 

Indeed, now at a time when the current epidemic of violent 
crime is causing many individuals to call for a relaxation or sus
pension of constitutional rights in order to expedite the arrest, 
prosecution and incarceration of persons accused of crimes, we 
remain confident that the District of Columbia court system will 
not bow to this pressure and will continue to safeguard the treas-
ured rights of all of our citizens. . 

One of the characteristics which distinguishes the District of C0-
lumbia court system from court systems in other jurisdictions is its 
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willingness to undertake precisely this type of self-examination, not 
only to assess its successes, but to develop methods for improving 
the overall quality of its system. Indeed, many of the issues which 
this team seeks to explore are of great importance to the D.C. 
Public Defender Service and the clients that we serve. 

Today I intend to address two areas which this team has identi
fied, court delay and the quality of justice currently being dis
pensed in the District of Columbia. I hope to identify some of the 
problems that lawyers within my agency have experienced and to 
offer proposals for improvements to the criminal justice system as 
a whole. 

Because the District of Columbia has recently experienced one of 
the most dramatic increases in the rate of crime in its history, 
every component of the criminal justice system has been experienc
ing the real sensation of bursting at the seams. There are more ar
rests and more trials than every before. Indeed, our courts are 
choked with cases. 

One consequence of the ever-increasing numbers of cases in the 
court system is pretrial delay. As attorneys for many indigent men 
and women charged with criminal offenses in the superior court, 
we are all too familiar with the cost that prolonged pretrial incar
ceration impose on criminal defendants and their families. Too 
often our clients remain in the overcrowded D.C. jail for months, 
only to be found not guilty after a trial or to be released when the 
charges against them are dismissed. 

Remedies to this problem of delay are clearly needed. The U.S. 
attorneys office has recently suggested that one answer to this 
problem is to transfer more cases to the Federal district court. 
While at first blush this proposal may seem attractive to some, we 
believe it amounts to little more than a shell game, succeeding in 
only shifting the problem of increasing numbers across the street 
to another courthouse. Furthermore, we fear that a large-scale 
transfer of cases would have detrimental constitutional implica
tions for indigent defendants prosecuted in Federal courf,. 

At present, the Federal court does not enjoy the eervices of a 
public defender organization, while it is true that the Federal court 
is currently considering establishing a small Federal defender 
office separate from the D.C. Public Defender Service. We believe 
that such an organization would lack the institutional experience 
and expertise to provide the level of representation that indigent 
defendants have come to expect in the District of Columbia and, 
indeed, have the right to expect. 

In light of this, the transfer of ca<Jes to Federal court does not 
provide an answer and, in fact, creates the potential for even great
er problems in the future. 

In our experience, we have found that some pretrial delay in su
perior court can be attributed to the practice by some prosecutors 
to take 9 months to return an indictment, the maximum time 
before a case is automatically dismissed as abandoned. The superi
or court judges, to their credit, have begun conducting status hear
ings in the most serious felony cases to monitor a case's progress 
through this preindictment period. However, those status hearings 
are often less than effective. Prosecutors are permitted to come 
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into court, to offer excuses for their delay, which are accepted rou
tinely and then future dates are set. 

We would propose that such status hearings, if accompanied by. 
sanctions on the government for inappropriate delay, could provide 
a meaningful tool to the courts for the movement of cases through 
the system. 

Another cause of delay in the superior court is the practice of 
providing limited discovery in the District of Columbia. Obtaining 
discovery from the prosecution, like investigation, is a fundamental 
obligation of defense counsel. The more discovery the prosecution 
gives the defense, the less the defense needs to cover the same 
ground in its investigation and the sooner the defense can get 
ready for trial. 

Since defense lawyers are never at the scene of the crime at the 
same time as the police, discovery is also the only way for the de
fense to obtain information and evidence for trial preparation, such 
as the results of fingerprints, blood, hair or fiber analysis or ballis
tics evidence. 

Moreover, it may well be that if the defense learns about evi
dence through discovery early enough, the perlies can streamline 
the b'ial by stipulating facts or evidence that is really not disputed. 
Indeed, early discovery may enable defense counsel to convince a 
client to resolve a case short of trial. 

The open file discovery policies of our neighboring jurisdictions 
allow for much faster trial preparation. At a panel discussion late 
last year under the auspices of the District of Columbia Bar, the 
chief assistant States attorney for Montgomery County justified the 
policy, not only the ground that it is fairer, but also because in hi~ 
experience it tends to help the prosecution by encouraging defend
ants to plead guilty in some cases, rather than going to trial de
spite overwhelming but hidden evidence. 

Neither Montgomery County nor a State such as Florida, which 
allow broad pretrial discovery, have ever reported problems of wit
ness intimidation as a result of their policies. 

By contrast, the prosecution's discovery policies in the District of 
Columbia are unusually restrictive. It is often difficult to get 
timely discovery of video taped statements or line up video tapes, 
even though disclosure is clearly required by the rules. 

Other information routinely disclosed by Maryland prosecutors 
and by Federal prosecutors in most other jurisdictions is almost 
never provided here. For example, in Maryland, defense counsel 
will receive the names and addresses of government witnesses. This 
hardly ever happens .in the superior court. . 

Finally, although rule 16, which governs pretrial discovery, re
quires disclosure upon request of the defendant, and defendant ap
plies throughout the rUles to anyone who has been arrested and 
charged with a crime even before an indictment is returned, the 
policy of the U.S. attorneys office is to refuse discovery until there 
has been a indictment. This means clearly discoverable. evidence, 
such as the defep.dant's statement to thepoljce, is withheld, even 
though it has been in the government's possession since the very 
first day of the case. 

Prosecutors do conduct some preindictment discovery in cases on 
the accelerated felony trial calendars in order to meet the strin-
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gent time limitations of the preventive detention law. However, we 
would submit that legislation could be drafted which would make 
open fIle preindictment discovery mandatory in all cases as a 
means for expediting cases through the system. 

As the number of arrests continue to rise, legislators across the 
country have been seeking new methods to reduce the backlog in 
our court systems. Indeed, in other jurisdictions, legislators have 
enacted statutory provisions which effectively divert large numbers 
of cases out of the court system. 

In the State of Oregon, for example, which experienced a 214 
percent increase in its volume of cases between 1982 and 1986, the 
legislature adopted legislation providing that certain misdemeanors 
could be reduced from criminal offenses to violations. 

In addition, legislators in other jurisdictions have enacted stat
utes which authorized automatic diversion provisions for first of
fenders and for misdemeanors in specific categories. Currently, the 
U.S. attorneys office for the District of Columbia does operate a di
version program for misdemeanors. However, this program owes its 
existence and operation solely to prosecutorial discretion. 

We would propose, in an effort to reduce the high volume of 
cases that can cause delays in superior court, that the Congress 
consider legislation which would provide for automatic diversion 
programs in addition to the discretionary programs operated by the 
U.S. attorneys office. 

Finally, in order to combat court delay, there is clearly a need 
for more judges, commissioners and support personnel. However, 
the criminal justice system functions effectively when it operates 
in balance. Employment of sufficient prosecutors,. sufficient judges 
and sufficient defenders creates a just criminal justice system and 
promotes public confidence in that system. 

In short, one cannot provide additional resources to one compo
nent of the criminal justice system without providing a balance of 
resources to other component parts. More judges require more 
prosecutors, more defense attorneys, more support staff. In fact, as 
the American Bar Association has recognized, when one component 
of the system is under funded, the system as a whole becomes less 
efficient. The D.C. Public Defender Service is supportive of any ef
forts to increase the amount of resources provided to the court 
system as long as they are provided ill balance. 

With respect to the quality of justice currently being dispensed 
in the District of Columbia, let me begin by reiterating that the 
District of Columbia has taken the lead in its efforts to dispense 
justice fairly in the 20 years since court reorganization. 

The concern that I intend to voice today arises as a result of the 
current climate of anxiety over the increasing crime that has been 
experienced both locally an<l across the Nation. It is incumbent on 
our legislators and our courts to safeguard fundamental constitu
tional rights and to fight against any attempts to suspend or erode 
those rights· which we hold dear. .. 

On a daily basis, we have been witnessing the steady deteriora
tion of the presumption of innocence. As incidents receive in
creased media attention, we as defense attorneys are fmding that 
by the time an individual is arrested, he has been tried and con
victed by the press and the public. Citizens read that someone has 
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been arrested and they breathe a sigh of relief, "Good, they caught 
the guy." They presume guilt before any evidence has been pre
sented. 

But the presumption of innocence requires the exact opposite re
sponse. We must presume innocence unless the government pre
sents proof that convinces us beyond a reasonable doubt of an indi
vidual's guilt. The presumption of innocence, a cornerstone of liber
ty in our country, cannot be allowed to dissolve into empty words. 

We, of course, recognize that there are competing interests in
volved here. The sixth amendment rights of an accused must be 
balanced by the first amendment rights of the press. 

However, one must consider that the problem of obtaining a fair 
trial is particularly acute in the District of Columbia because we do 
not have the opportunity to request a change of venue. In other 
States, defendants can make a showing detailing their inability to 
impanel an impartial jury and can request a transfer of the case to 
another jurisdiction within that State. This option is not available 
in the District of Columbia. 

In light of that, legislators may need to fashion innovative meth
ods to insure that criminal defendants within the District of Co
lumbia reci~ive a fair trial. One possibility is to expand the type of 
voir dire pl~ocedures that are currently utilized in superior court, 
allowing individual voir dire conducted by attorneys rather than 
general voir dire procedures conducted by judges. 

In the past 20 years, the District of Columbia court system has 
been open to change and efforti: to improve the quality and quanti
ty of the services it provides. I remain confident that in the next 20 
years, and hopeful that in the next 20 years, it will continue to 
make strides in providing services to those involved with the court 
system. 

Thank you. 
Mr. SCHEUERMANN. Thank you very much, Ms. Taylor. I'd like to 

start off the qUE~stioning and start with a question as to what addi
tional resources: your agency would need. Assuming the Congress 
was able to give both the court system and the U.S. attorneys office 
locally the additional resources it has requested, what additional 
resources would. the D.C. Public Defender Service need to 'keep the 
balance that you mentioned in your statement? 

Ms. TAYLOR. We have, in this current budget process, requested 
additional attorneys, 5 additional investigators and 2 additional 
social workers. That initial budget request was approved by the 
District of Colulmbia Council and we are hoping that we will get 
approval from the Congress as well. 

In addition to that though we would need some support staff, 
support resources. E..'very time the District of Columbia starts talk
ing about increasing the number of police officers that they're 
going to employ, that means the numbers of arrests will go up, 
which means that we need the numbers of attorneys to go up to be 
able to handle the numbers of cases that are coming in. 

So, at this point we've asked for as many lawyers as we can 
physically handle in our current location. We would, of course, re
quest more attorneys if we had more space, but at the moment we 
can't even place them. 
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Mr. SCHEUERMANN. Assuming Mr. Stephens' comments this 
morning about three additional prosecutors per additional judge 
and judicial resource person, would the same numbers hold true for 
you? 

Ms. TAYLOR. We don't assign our attorneys to judges as the U.S. 
attorneys office does. We rotate. So, our numbers don't break down 
quite as simply as that. But if the U.S. attorney-I believe that he 
mentioned that he was requesting 35 or 25 additional pOE~tions by 
the summer, we would certainly need a portion of that, I would 
assume about 5 or 10 more attorneys, to be able to handle the num
bers that will be coming in. 

Mr. SCHEUERMANN. What percentage of criminal appointments is 
the D.C. Public Defender Service handling in the superior court 
today? 

Ms. TAYLOR We handle something under 15 percent of all of the 
indigent criminal cases that come in. We handle approximately 50 
percent of the most serious felonies that come in, indigent felonies 
that come in. 

Mr. SCHEUERMANN. If you got the additional resources that 
you've just identified, would you be able to maintain that percent
age? 
Ms.~TAYLOR. We would. Our percentages have been dropping be

cause we haven't been able to handle the increasing numbers of 
cases that have been comingfn. Our number of attorneys have re
mained constant since, I believe, 1984. It's only now that we're 
asking for an increase in numbers so that we can deal with the 
number of cases that are coming in. 

Mr. SCHEUERMANN. I will noW turn it over to Mr. Daniels for any 
questions he might have. 

Mr. DANIELS. Ms. Taylor, I'm particularly interested in this dis
covery problem, because I've just spent many years practicing 
criminal law in another jurisdiction that had an open discovery 
policy. Immediately after a.rraignment, initial arraignment, the 
prosecutor would send to you his entire file which included all 
police statements, interviews. Even, interestingly enough, if the 
case were brought by indictment, you'd get the grand jury tapes. I 
know that seems extraordinary. 

Ms. TAYLOR. That's Heaven. 
Mr. DANIELS. I never found any particular secrets in the tapes, 

but I did f'md that a lot of information proved to be very interest· 
ing in trial when the testimony changed from the testimony given 
to the grand jury and then the testimony ultimately given in the 
trial. 

I noticed in your testimony that there have been some discus" 
sions looking toward loosening these rules up. What has been the 
product of these discussions? 

Ms. TAYLOR. At the moment, there has been no movement. We 
still have a relatively strict or restrictive discovery pro~ess. 

Mr. DANIELS. What is the justification? I'm sorry that I didn't 
ask Mr. Stephens when he was here. I would have like to have 
gotten into this with him. But what is the justification for the kind 
of restrictive discovery that is an every day lad in the superior 
court? 
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Ms. TAYLOR. The main argument that was proposed, at least at 
the D.C. Bar hearings or meeting was that they were concerned 
about the intimidation of witnesses. As I indicated in my com
ments, that was specifically addressed by the State's attorney in 
Maryland. 

Mr. DANIELS. I know that many of the States' rules that I have 
reviewed actually have a provision which allows the prosecutor to 
make application to the judge to withhold certain materials subject 
to the judge reviewing it and deciding if there was a possibility of 
intimidation. 

Ms. TAYLOR. Absolutely. 
Mr. DANIELS. Do you feel that we won't have any progress on 

this issue unless Congress takes the lead, perhaps by legislation, in 
mandating open discovery procedures in the District of Columbia? 

Ms. TAYLOR. That's what I'm proposing. Because, I don't think 
that we have gotten very far in terms of the informal discussions 
that we've had. I think that despite the kind of evidence that 
you've been discussing and the type of statistical backing that we 
have for the defense perspective here that there should be open file 
discovery, our U.S. attorney's office is resistant. 

Mr. DANIELS. Don't you feel that the kind of discovery they have 
now, closed discovery, places a tremendous burden on court 
time--

Ms. TAYLOR. Absolutely. 
Mr. DANIELS [continuing]. Prosecutor time and public defender 

time getting information that you would normally receive in the 
matter of course in another jurisdiction? 

Ms. TAYLOR. That's correct. It basically boils down to cost in 
terms of investigation. You can reduce some of that. In terms of 
the actual court time, what happens now is under the Jank's Act 
we are handed certain statements that a witness has made. And 
those are not producible. The judge cannot compel production until 
after the witness has testified on direct examination. So often you 
have delays between direct examination and cross-examination 
while the defense attorney reviews the statements. If that was pro
vided before trial, then the trial itself could be streamlined. 

Another thing that I have found, on occasion there have been 
some assistant U.S. attorneys who have been willing to give you a 
little bit more information. I've had occasions where one assistant, 
who is now a judge, read to me-read transcripts of the grand 
jury-and based on his reading of the grand jury statements, I was 
able to convince my client that he did not have a prayer and that 
he needed to plead guilty and he did. So, a lot of time that might 
have been wasted in terms of making sure we should-or deciding 
whether or not we should go to trial was avoided. 

Mr. DANIELS. Under Brady, don't you also get in a position that 
the prosecutor is deciding what materials may be eXCUlpatory to 
your client? I've always discovered that I like to decide what ques
tions I'm going to ask on cross-examination--

Ms. TAYLOR. Absolutel:y. 
Mr. DANIELS [continuing]. Rather than have the district attorney 

decide that for me. 
Have you prepared legislation or a bill or language? If you 

haven't, I've also looked at some and I'd sure like to bring it before 



594 

the mission team at least for discussion and for possible inclusion 
in a bill, because I agree with you. I think this is a terrible waste of 
resources, not to mention a real infringement on effective assist
ance of counsel not to have the kind of discovery they have in vir
tually every State in the Union. 

Ms. TAYLOR. I agree, and I would be happy to offer the services of 
my office. We would be willing to help in the drafting. 

Mr. BARNES. Go ahead. 
Ms. DANIELS. Ms. Taylor, I do not practice criminal law, but I 

have certainly had a number of people who are involved in the 
system and who do regularly as attorneys represent indigent indi
viduals under the CJA provisions. I suppose the biggest complaint 
that I have heard is that it is very difficult to get vouchers ap
proved and so forth. 

What is your role with respect to the CJA office? Would you see 
that there could be a change in that relationship so as to ease the 
situation? 

Ms. TAYLOR. We currently don't have a role in terms of approv
ing vouchers or reviewing vouchers. Currently, those vouchers are 
submitted by CJA attorneys to the individual judges that they have 
a case in front of. I have heard similar complaints that vouchers 
are either not approved in a timely manner or at times vouchers 
are cut. It presents individual defense attorneys with some difficul
ty in providing the kind of quality representation that they would 
like to do for their clients. 

One thing that has been proposed is that the D.C. Public Defend
er Service could take a more active role in thE' administration of 
the Criminal Justice Act office. We currently have two employees 
that help with the paper work involved in the appointment of 
counsel process, but they don't actually take part in terms of the 
actual appointment of individual lawyers. 

I am currently intending to meet with the presiding judge of the 
criminal division and the deputy presiding judge-actually, I be
lieve next week-to discuss standards that could be used for the ap
pointment of counsel. So, we are at least trying to develop some 
type of method of improving that system. 

Ms. DANIELS. So you do feel that in the spirit of unification and 
streamlining procedures and so forth that it would make good 
sense in fact to attempt to coordinate in some better manner? 

Ms. TAYLOR. Oh, I agree. 
Ms. DANIELS. As a manager-and I certainly feel that I have 

been one in many jobs that I have had in the government and else
where-don't you find it to be an unusually burdensome and ineffi
cient use of a justice's time in reviewing those vouchers? Or, is 
there some special reason that you know of why those justices 
would be singularly able to make those decisions? 

Ms. TAYLOR. I'm afraid I'm not aware of how much time they put 
into reviewing the vouchers. I've heard complaints about them, but 
I honestly don't L.OW what they do. I think that probably improve
ments could be made to the system, and I think that one of the 
things that we need to do is to look into it a little bit more. But we 
are attempting to do that by way of this beginning meeting coming 
in the next week or so. 

Mr. BARNES. Any other members? Go ahead. 
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Mr. DUCKENFIELD. Ms. Taylor, you raise some very strong infer
ences. 'In fact, you made certain statements with respect to your 
concern about the diminution of the quality of representation for 
indigent clients if in fact the U.S. attorney should bring more cases 
in the Federal court. 

Is there a statutory prohibition against attorneys in PDS being 
involved with representation of clients in the U.S. District Court? 

Ms. TAYLOR. Not at the moment there isn't. Right now there is 
not an established defender organization. What we do on occasion 
is-actually 1 percent of our cases are in Federal court-we handle 
appointments based on a call from a judge saying, "I have a par
ticularly complicated case. Can you send a lawyer over?" And we 
will. So we do that now. 

What I was addressing in my comments is that the Federal court 
has a proposal pending for the establishment of a separate Federal 
public defender. They anticipate that a separate Federal public de
fender would handle 75 percent of the indigent cases that come 
into Federal court. The remaining 25 percent will be handled by a 
panel of CJA attorneys. 

My concern is that when you have a limited or rather a small 
Federal defender that's separate from an already established public 
defender, I think that it's going to have certain problems. It's not 
going to have the same kind of institutional experience, institution
al expertise. I think that frankly, from my perspective, the prosecu
tors will probably take advantage of the fact that they have a 
fledgling office, they have new attorneys, and they will attempt to 
try cases in a manner that I don't think will be in the interest of 
our clients. 

Mr. DUCKENFIELD. Are there any impediments, political or other
wise, that would keep PDS from becoming the institutional pres
ence in the Federal court? 

Ms. TAYLOR. There are no political-certainly, no legal impedi
ments. The law says that a Federal defender can be established or 
a community defender organization. We would fit under the later 
rubric. We could qualify as a community defender organization. 

At the moment, the Federal court is looking into the issue and I 
don't know what they will do as a result of it. They should be 
making a decision sometime soon. 

Mr. DUCKENFIELD. You indicated that you probably need to 
expand to 15 more attorneys? 

Ms. TAYLOR. We've asked for that, yes. 
Mr. DUCKENFIELD. From a comparative analysis, how cost effec-

tive would that be as opposed to expanding the CJA program? 
Ms. TAYLOR. I think--
Mr. DUCKENFIELD. Dollarwise. 
Ms. TAYLOR. I'm sorry? 
Mr. DUCKENFIELD. Dollarwise. 
Ms. TAYLOR. Unfortunately, I don't have any figures in front of 

me that might be able to give you an accurate account of numbers. 
But I think that certainly the request that I'm asking for should 
not be considered exclusive. I think that there should be additional 
attorneys or additional funding placed in the Criminal Justice Act 
fund as well for attorneys that pick up cases under the CJA stat
ute. 
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In terms of whether or not we are more cost effective than CTA 
attorneys, I think that it has been found that in terms of doing 
felony cases we are. In terms of doing misdemeanor cases, we may 
not be. We may be somewhat more expensive on a dollar-by-dollar 
basis than a CJA attorney. 

Mr. DUCKENFIELD. There is a perception that PDS has an oppor
tunity to pick the cases or choose the cases it would like to handle. 
Is that true? 

Ms. TAYLOR. I wish it was, but it's not, no. 
What has happened is that, primarily because the judges recog

nize that we have a number of resources-we have an offender re
habilitation division which has social workers and a number of dif
ferent job coordinators, people that can develop sentencing propos
als. We have a number of different resources that we can tap in 
terms of representing a client, and a number of judges recognize 
that we have that. We have the institutional experience to handl~ 
a number of the serious felonies, so they tend to give us a lot ,~f 
those. 

But we certainly don't pick them. Our attorneys are placed on a 
list just like the CJA attorneys. The appointing judges, which 
would be at present Judge Walton and Judge Schuger, appoint ac
cording to whatever case comes in. We cannot call over and say we 
would like a certain case. It just doesn't happen that way. 

Mr. DUCKENFIELD. You have indicated a very strong interest in 
the quality of justice as rendered on behalf of the indigents, and 
PDS has a reputation of having a most extraordinarily effective 
training program for its attorneys. Have you made this training 
program available to those attorneys who participate in the CJA 
program? 

Ms. TAYLOR. What we have done is we've established a monthly 
training program for CJA attorneys. We train 2 days every month. 
The training involves just basically an introduction to superior 
court. We will deliver a number of documents to the attorneys who 
are picking up cases about how the superior court works. We take 
them through the initial meeting with the client all the way to sen
tencing and trial tactics. We have an investigator that comes in 
and talks about the steps that you need to take in terms of com
pleting an investigation in a case. It's a pretty thorough 2-day pro
gram. 

What we have talked to the presiding judge of the criminal divi
sion about is establishing a subsequent training period for more ad
vanced felony training, but we have not actually established that 
as yet. 

We do take part in the Criminal Practice Institute Trial Practice 
Program that happens annually. Indeed, we write the book for 
that, the trial manual for that. So we do try to take part in provid
ing training to the CJA attorneys. 

Mr. DUCKENFIELD. Thank you. 
Ms. DANIELS. We've talked on several different occasions today 

about greater utilization of the commissioners in disposing of cases 
to a larger extent than they are currently able tn. Would you 
please give us your views on whether or not you fEdl that the ex
pansion of commissioners' authority would be valuable or whether 
or not you think it would be a detrimE:nt to the system? 
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Also, include in your response the issue of whether or not we 
need to change, perhaps in the commissioner system and also on 
municipal court-some folks have said that seems to be a step 
backwards. Others don't feel that way. I'd like to hear your opin
ion. 

Ms. TAYLOR. OK. In terms of utilizing the commissioners more, I 
heard some discussion about the possibility of having commission
ers with juries. r don't know if that's something that is possible. 
But I think that if we're talking about expanding the jurisdiction 
of the commissioners and you don't have juries attached to that, I 
think that's a problem. 

I think that if you're cOIlcernea about the numbers of misde
meanor cases or the numbers of less serious cases that are coming 
in, there are other ways of dealing with that as opposed to expand
ing the jurisdiction of the commissioner. One way is what we pro
posed, that you establish automatic diversion programs so that you 
divert a large number of those misdemeanors out of the system. 

I think that's a more cost-effective way of dealing with the num
bers. I think that eventually that's what ends up happening, that a 
judge or commissioner hears it, makes a determination and places 
the person on probation. So, you could avoid that whole process by 
diverting them out before they get into the system. 

I think that if there is some ability to have a jury panel along 
with a commissioner, then that might be something that would be 
acceptable. But I'm not sure of the legality of that. 

Ms. DANIELS. When you say diversion programs--
Ms. TAYLOR. I can explain. In a lot of jurisdictions-actually it 

might help-I was involved in a study that took place in the State 
of Oregon and they were looking at the soaring cost of their court 
system. 

One of the things that I noticed out there was that the legisla
ture had indicated that first offenders could automatically divert 
out of the court system and divert into community service pro
grams. So basically what happens is someone is arrested, but be
cause it's that person's first offense and it's a first offense within a 
limited category of cases, that person does a certain number of 
hours of community service and never enters into the court system. 

Ms. DANIELS. I certainly understand that. I ran a very small 
project in a very small community and wanted to get my building 
painted through a diversion program, which allowed me to have 
this building painted because I was a nonprofit organization. 

Ms. TAYLOR. I think that it works in terms of not only reducing 
numbers, but it gives the individual who is involved in that a sense 
that they have to pay something back to the community. It's some
thing that the community benefits from as opposed to just locking 
them up someplace. 

Mr. SATTERFIELD. Ms. Taylor, a large part of your presentation 
had to do with delay. Could you quantify in any way the number of 
days or months? . 

Ms. TAYLOR. In terms of the major felonies, the most serious felo
nies, the felonies that are categorized as felony I cases in superior 
court, which involved first degree murder, sexual assault cases, the 
U.S. attorney's office tends to take up to 9 months to indict a case. 
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Now, there are some cases that are on accelerated calendars and 
an indictment process takes place a lot faster. 

But in those cases, for example the first-degree murder cases, 
generally the client is detained. I believe that one of the reasons 
why the U.S. attorney does not move quicker is that they know 
that the person is locked up and they are guaranteed that the 
person is locked up for 9 months. So there's really no hurry to 
bring an indictment and go to trial. But the problem is that cases 
tend to backlog as a result of that. 

Mr. SATTERFIELD. How about the disclosure process? Could you 
quantify that? 

Ms. TAYLOR. In terms of the discovery that we receive, preindict
ment on first-degree murder cases, it's almost nonexistent. You will 
not get very much discovery until the case has been indicted. So, 
there's basically a 9-month period of dead time before you receive 
the kind of discovery that you would in other jurisdictions. 

Mr. BARNES. Ms. Taylor, we want to thank you for your well pre
pared, enlightening and thought provoking testimony. 

I have one question and I don't really want a lengthy response, 
although it could require that. Would a local speedy trial act help 
with the delay program that you've described, a speed trial act reg
ulating the times between arrest and actually going to trial? Could 
you comment on that? 

Ms. TAYLOR. I think it may. There was a proposal, I believe, in 
the last couple of months by the District of Columbia Council for a 
speedy trial. The problem that we had with that particular bill, al
though we supported it in theory, was that the time limits we 
thought were not realistic in terms of the kind of discovery that we 
could get and discovery was not built into that particular speedy 
trial act. 

I think that if you have a speedy trial with the guarantees that 
we will have open me discovery, with the guarantees that there 
are sanctions on the government for not bringing the case within a 
certain period of time, that it's something that's workable. 

Mr. BARNES. Thank you very much. Dean Jack Friedenthal is 
here. He's the dean of the National Law Center at George Wash
ington University and has been patiently waiting. We appreciate 
that. 

We're also going to ask Judge Vincent Femia from the 8th Dis
trict in P.G. County to come to the table and ask that these two 
witnesses be treated as a panel. 

Judge Femia? 
Judge FEMIA. If you don't mind, I'd like to have my law clerk sit 

with me, Mr. Rob Dorsey. 
Mr. BARNES. Don't mind at all, Judge. 
Dean Friedenthal and Judge Femia, welcome. Both of you may 

proceed as you wish. 

TESTIMONY OF JACK H. FRIEDENTHAL, DEAN, NATIONAL LAW 
CENTER, GEORGE WASHINGTON UNIVERSITY 

Mr. FRIEDENTHAL. Well, let me just begin by saying that I'm here 
a little bit under false pretenses. I've only been in the District for 
roughly 8 months, having come from California. Although I've 
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practiced fairly consistently over the years, it is a much different 
system and you may have to actually educate me as I talk. But I 
hope I can givle you some notions about the overall methods of im
provement that might take place, as I've studied them, within the 
short period of time that I've had and since I was asked to come. 

I would like to say that you must, at the outset, distinguish be
tween making the system better in the abstract and making S1',e 
that the system is a just one. We too of ten, and the person who tes
tified last illustrates that, that so often what we're talking about in 
the system in terms of making it more efficient may actually 
injure the rights of the individuals before the system and you can't 
do that. On the other hand, you have to find a way to, when you do 
make changes, to make sure that both of those goals are served. 

I don't know if you want to start out and say something 
before--

TESTIMONY OF VINCENT J. FEMIA, ASSOCIATE JUDGE, EIGHTH 
JUDICIAL CIRCUIT OF MARYLAND 

Judge FEMIA. Well, Dean, I can only say that if you're here 
under somewhat false pretenses, I'm under totally false pretenses. 

This letter that I have before me was received in chief judges 
chambers on April 7 and he cailed me in last week before I talked 
to Mr. Daniels and said, "Would you please go down and represent 
the circuit for us?" 

I said, "Sure, Chief, I'll be glad to go down and represent the cir
cuit. What the hell am I doing?" 

He said, "Go down and answer any questions they ask. That's 
all." 

And that's essentially why I'm here, is to-I've been a judge for 
17 years and was a prosecutor for 10 years before that. 

Mr. BARNES. The reason we asked you is because of your experi
ences not in the District of Columbia because we wanted to learn 
more about the dean's experiences in California and the judge's ex
periences in Maryland and how they might apply to the District. 

So, you are both here under proper pretenses. 
Judge FEMIA. Let me temper anything I may say to you today by 

telling you up front that I was originally admitted to the District of 
Columbia on the old municipal court system, practiced there and 
practiced under the old system under reorganization, did not prac
tice after reorganization, for what I hope would be obvious reasons. 

Quite frankly, the general view of the D.C. court system, the rep
utation of it, in my business is that it's one of the better systems in 
the country, quite frankly. I think if you list all the big city sys
tems in the country, you'd find this system: on. the top five. The 
ladies and gentlemen of the staff of your judiciary have a very, 
very high reputation in our business. So, anything I say is going to 
be very much in the abstract, but I'll be glad to help in any way. 
I'll sit here until you tell me to go away. 

. Mr. FRIEDENTHAL. Let me say that there is one thing I haven't 
heard discussed and that does come out of my experiences, my own 
personal experiences in California. That is the use of lawyers as 
pro tempore judges. I don't know if you have done much of this. 
Certainly I've sat in the California small claims system, which is 
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somewhat similar to the District of Columbia system, at least two 
dozen times as judge, without pay, which is important because 

. what you're talking here is increasing judicial resources without 
the need for extra financial resources. Also, in small civil cases. 

The opportunity to-and I would suggest if one was going to do 
this to have a screening group or screening board or perhaps using 
one of the panels that· already is involved. But the number of 
people who are willing to come down and spend :;;ome time on 
small cases that can be dealt with in a short period of time is 
amazing. Judging from the number of people who are willing to at 
least come over to our school and teach for the pittance that we 
tend to pay, I think the resources are there and you can increase 
on the civil side the use of your resources, or maximize use of your 
resources by using lawyers to sit on a vast array of cases. 

Now, what happened in California is the parties were asked to 
consent. If they refused consent, they are entitled, of course, to go 
before a judge. There's no animosity in that, but I don't think I've 
ever recalled a case, certainly in the small claims court, where I've 
been turned down. 

There's several advantages to this. Actually lawyers who sit as 
judges will spend a morning or a day and they have a little bit 
more time. You can spread out the cases and people get heard a 
little bit longer. I think there's a little bit more patience, if you're 
only sitting 1 day a month or something of that kind, to hear these 
matters. So there's a better feeling about it. 

Now, in the California system, lawyers are not permitted. The 
plaintiff waives jury trial and the lawyers if he or she goes to small 
claims court. The defendant does not. The defendant can get a trial 
de novo in the superior court. But, in fact, it's almost never re
quested. Then it doesn't matter who the judge is, whether it's a 
lawyer or not. 

So, I think one might consider using attorneys on a volunteer 
basis or maybe an expense-paid basis to decide a number of these 
smaller cases, and also indeed on occasion they are used even in 
small jury cases, small jury trial cases. That can free your judicial 
resources for the problem that exists, which of course is the serious 
criminal calendar problems that everyone has. I don't know the 
extent to which that's done. 

I also suggest something else. When you have a system, particu
larly one like California's in the small claims system that does not 
require attorneys, you can get volunteers to sit on weekends and in 
the evenings. There is no reason for the courts to be dark in the 
evening. For many people, that's the convenience, not the bane. 
People who are working would just as soon have their cases heard 
in the evenings or on the weekends. If you're using'lawyers, indi
vidual lawyers, as judges, particularly in a system where lawyers 
are not required or allowed actUally in the small claims court, that 
doesn't involve the convenience of members of the bar which some
times gets in the way with that kind of a system. There's no reason 
why you shouldn't be hearing that kind of small claims, it seems to 
me, in the evening and on weekends. It's for the convenience of ev
erybody. 

So, there are a few things that might be of some significance. 
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Mr. SCHEUERMANN. Dean, I would appreciate it if you would en
lighten us a little bit because most of us are unfamiliar with the 
court structure in California. How is it structured? Is it a unified 
system such as we have in the District of Columbia with divisions 
or are there multiple levels of--

Mr. FRIEDENTHAL. They're multiple level courts, or two levels. 
There's a superior court and a municipal court. The jurisdiction in 
civil cases I believe is 15,000. Misdemeanors go to the municipal 
court, felonies go to the civil court. There is no indictment in most 
cases. Most cases are produced on information with a preliminary 
hearing and that takes' place for felony cases. Misdemeanors 
always go directly on information to the trial, to the municipal 
court. 

But the municipal court hears criminal cases in felonies on the 
preliminary hearing. In other words, information is filed just like a 
civil complaint. They then hear it and decide whether to hold the 
person for trial in the superior court. If they do, then the case is 
immediately transferred up to the superior court. 

But the small claims court is a creature of the municipal court, 
in essence, but it has its own rules and its own particular proce
dures. Judges investigate, for example. Judges have the right to go 
out and develop evidence. No lawyers. We have a system in which 
almost uniformly either law students or volunteer lawyers, usually 
young people, will sit and aid people before they go into the court
room, give them help in putting their cases together. It can be done 
days before. It doesn't have to be done on the day in question, so 
people can gather things. But it's a fairly effective system that 
way. 

Now, like everything else, there are some counties that work 
well and some that don't. Almost all of these depend upon the 
quality of the judge and very frequently, frankly, on the quality of 
the presiding judge and how much control the person exerts. But I 
will assure you, and I've been through the State doing a number of 
studies of one kind or another, and by and large the system is a 
good one. 

I do agree with the judge here that the D.C. system, given the 
strains and stresses and the nature of the jurisdiction, can be 
proud of what it does. I offer these, what I say, only as possible sug
gestions for improvement. 

Mr. SCHEUERMANN. Judge Femia, you also come from a jurisdic
tion that has a two-tiered trial level. 

Judge FEMIA. That's correct. There's four levels of courts in 
Maryland, two tiers in the trial level and two tiers in the appellate 
level. We have the inferior court jurisdiction in the district court, 
the general jurisdiction in the circuit court, which I serve. 

Mr. SCHEUERMANN. Do you have any thoughts or views as to how 
well that system works as opposed to the unified system that we 
have here in the District? 

Judge FEMIA. Right now, Maryland is going through terrible 
problems with their two-tier system because of an anomaly called 
prayer for jury trial or de novo appeal. It is tying the Maryland 
system up terribly. People will go into the district court say for the 
second or third time, decide, "I don't like this judge. I'm out of 
here. I demand a jury trial." That gives him another 60 days be-

36-144 - 91 - 20 
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cause then he's got to be transferred to the local circuit court for 
jury trial, at which point, of course, they decline to take the jury 
trial and say, ttl like this judge. I'll take him." 

I happen to be personally involved with that in Prince Georges 
County since I handle everyone of them that comes out of the dis
trict court, all 3,132 last year. Out of the 3,132, 46 actually got trial 
and less than 20 actually got jury trial. 

So, we suffer with that division of trial levels. However, we suffer 
only because of this de novo right and this jury demand right. 
There's great effort right now to legislatively correct that. 

On the other hand, by having a two-tiered system, we have the 
built-in master system, in effect. I offer no denigration to my col
leagues on district court where I sat for 5 years. But the fact of the 
matter is the judges on the district court are very able to process 
huge volumes of smaller cases and treat them as they should be 
treated, as smaller cases, and thus free the whole system up to 
devote more time and attention to the cases that take life and 
things like that from people. 

So, the good news is the two-tier system works very well for us in 
winnowing out the smaller cases. However, the bad news is because 
of this built-in jury demand, which defense bar, are net about to let 
go of, we're right now having in Maryland a tremendous problem. 

Mr. SCHEUERMANN. Judge, how many district court judges do you 
have in Prince Georges County? 

Judge FEMIA. Ten. 
Mr. SCHEUERMANN. How many circuit? 
Judge FEMIA. Seventeen. 
Mr. SCHEUERMANN. Approximately, if you can tell us, how many 

cases are fIled in district court on an annual basis? 
Judge FEMIA. Well, I can tell you in Prince Georges County, and 

this is pretty close, in the neighborhood of 38,000. Now, that's ev
erything from parking tickets to theft of automobiles. 

Mr. SCHEUERMANN. And the circuit court? What's the case load? 
Judge FEMIA. Circuit court, in what we call criminal trials 

docket, indictments of the grand jury, about 1,900. Crinlinal fields 
docket, what I handle, we're down this year. We've been down 
every year for 5 years. We're down to about 2,800 this year. Our 

. civil docket hovers in the 2,800, 2,900 range. 
But see, these figures can be extraordinarily deceptive in this 

business. You're familiar with the· statistician who drowns in a 
river with an average depth of 3 inches, I'm sure. That is exactly 
what happens in the law business. No one, to my knowledge, that 
is not billing legal fees out of a large law office, has yet come up 
with a way to quantify what judges are doing. 

For instance, I handled 140 cases yesterday. I went home at 2:30 
o'clock. You say, "My God, this man is a miracle man. Buy him. 
We need him." Well, I'm not telling you the whole story. Yes, I 
handled 140 cases. Each one took approximately five seconds. They 
were fine and cost hearings. 

"You owe $90 bucks. You got it?" 
"No." 
"Take him out." 
"You owe $95 bucks. You got it?" 
"No." 



603 

IlTake him out." 
At the end of the day, nobody was in jail, the money was in the 

till. Sure, I handled 145 cases or whatever the devil it was, but the 
145th case I sat on for 2 days, it was a jury trial. So, how do you 

". quantify that? 
I have a colleague right now who's stuck in a horrendous drug 

murder case. He's only been there for 5 days. You say, IlHe's only 
handled one case. You handled 140." Come on. He's dealing with 
gas. I'm dealing with $95. 

You can't just make generalizations. "This judge is really good. 
He handles a lot of work. This judge must be slow as molasses in 
winter because he only handled one case." You can't do that. 
Nobody, to my knowledge, has really come up with a system of 
quantifying, forget qualifying-God forbid you should ask me to 
quantify justice those 140 cases done yesterday-but quantify what 
a judge does. It's a problem. 

Mr. FRIEDENTHAL. I'd just like to put a little footnote on this. In 
California, there is a provision that a lawyer can disqualify one 
judge. You have a preemptory challenge, in effect, to one judge and 
no lawyer goes into a California court without a 170.6 paper in his 
pocket and when the wrong person comes out, you just pull it out 
and f'Il1 in the name and hand it to him and then you get assigned 
somebody else. 

I'm not so sure that's a bad system. I used to think it was terri
ble and in certain cases-I know in San Francisco there were two 
people that were always disqualified on criminal cases and the 
chief judge would simply switch them. So, if you started out on one 
docket, you got the other. 

But there is sometimes a little bit of flexibility that tends to help 
in situations of this kind. California does not have the same kind of 
appeal and de novo. If there's a right to jury trial in a misdemean
or case or a civil case in the lower courts, it is tried there with a 
jury. The appeal was actually to a three-panel appellate court in 
the superior court itself. Thafs essentially where it stands, unless 
the supreme court of California grants a hearing. 

So, you can have a limited appeal process and it doesn't have to 
be de novo and so on. The tendency tends to be to get rid of the 
jury in those cases for many reasons, not the least of which is that 
the attorneys who are involved simply don't feel it's worth their 
while in most of the cases. The amounts involved or the penalties 
involved don't usually justify jury trial cases. So, that works as a 
pretty good system. 

I don't know whether or not the volume justifies that or whether 
you'd be causing more problems that you have now in a unified 
system. It doesn't seem to me that the problems stem so much from 
the unified system, it stems from the lack of resources within the 
system. I think that what you want to do is to try to increase those 
resources as best you can and as cheaply as you can. Of course, ev
erybody would like-it's always easy if you have the money to say, 
"More judges, more courtrooms, more prosecutors, more defense 
counsel," and so on. That's the easy way. But the problem) of 
course, is very real, that we don't have the money to do that. 

Mr. SCHEUERMANN. Dean, how are judges pro tempore selected in 
California? 
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Mr. FRIEDENTHAL. They're actually selected by the chief judge 
who has usually a list. Often they will go to the bar or there are 
committees of the bar or groups who assist the Governor and the 
judicial selection system in picking permanent judges. So, they 
sometimes go and just simply say, "Who might be interested?" 

I think a formalized system isn't bad. I mean in a discreet city 
like Washington, one could ask for people who would be interested 
and they could be screened and no one has to know. I would say a 
screening committee would be a very good way to pick people. 
Again, remember, the parties would have the right to sign off or 
ask for a regular member of the judiciary. They do have that right, 
but it's rarely exercised. As I say, I've never seen it exercised in a 
case unless perhaps they know the judge or it's a law partner of 
the fellow who is trying the case, something of that kind. 

Mr. SCHEUERMANN. Thank you. 
Ms. WILLIAMS. Judge Femia, I have a question for you. In the 

D.C. process there's such a thing as calendar judges. Several judges 
that are accounting for the felony calendar and so forth. Does that 
system work or is that system utilized in Prince Georges County? 

Judge FEMIA. Yes. I think you'll frnd almost every court system 
~,n the country that is dealing with large quantities of cases has a 
calendaring system of one sort or another. Now, we call it status 
call, pretrial conference. We have many names for it. But every 
court system has, in effect-in fact, most court systems in the area 
here copy what District of Columbia has been doing for years be
cause it works. 

Again, you have to understand, we were somewhat surprised 
when we got this letter. We always thought your system worked 
very, very well. We keep sending people down-first we keep steal
ing the personnel out of the system. You know, they're trained and 
they work cheap. Second, we send people down here to look at the 
way your system works because you have an awfully lot of good 
things in your system that are being copied by other systems. I 
trust you wouldn't think of throwing that baby out with the bath 
water. 

So, the direct answer to your question is yes, we have a similar 
system, but so does every court of any magnitude. You have to. It's 
a matter of self-preservation. 

Ms. WILLIAMS. No further questions. 
Mr. BARNES. Any other members have questions? 
Mr. DANIELS. Yes. 
Mr. BARNES. Go ahead. 
Mr. DANIELS. Now, Dean, I take it you had most of your experi

ence in the State of California. 
Mr. FRIEDENTHAL. Almost all of it, except for a case I argued in 

the eastern district of Virginia about 2 months ago. 
Mr. DANIELS. Now, does this pro tempore use of lawyers require 

legislation or is it by court rule? 
Mr. FRIEDENTHAL. It has been by court rule and by tradition, al

though it certainly might require legislation here. There is no spe
cific legislation because it is done with the consent of the parties. 
So it's always thought to be OK and it's never been seriously chal
lenged. 
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Mr. DANIElS. Now, California has a four-tier court system, 
doesn't it? 

Mr. FruEDENTHAL. That's correct. 
Mr. DANIELS. What do the~ call the lowest court? 
Mr. FRIEDENTHAL. Well, it s the municipal court. 
Mr. DANIELS. OK. Either municipal court, superior court, court of 

appeals, supreme court. 
Mr. FRIEDENTHAL. Court of appeals and the Supreme Court of 

California. 
At one time there were either-each district had either a justice 

court or a municipal court. It was a little more complex. You had 
one superior court and then you had a justice court or a municipal 
court. Justice courts were in counties or areas of very small Ropula
tion and have limited jurisdiction. Since the superior court s juris
diction is derivative, it has all the jurisdiction that the lower tier 
does not have. 

The superior court's jurisdiction would depend upon whether or 
n.ot there was a justice [:ourt or a municipal court, and justice 
courts did not have to have lawyers. In some remote areas, it's dif
ficult to find lawyers; You might very well fmd that the judge was 
your mailman. It's kind of interesting because one of my first stu
dents was a young woman who had been a judge for 5 years and it 
was a little hard to teach her civil procedure, I'll tell you the tr',lth. 

Mr. DANIELS. Now, did you find that there was a utility· in 
having a divided superior court and municipal court? 

Mr. FRIEDENTHAL. I don't think that there was a great deal of 
utility. I think that you're going to divide cases up under your cal
endar, whatever you call it. There are going to be judges who are 
going to be assigned to the-call it division 1 or 2 as you may do it, 
and judges are essentially judges. Unless you feel that some are in
ferior in a sense to others, it really makes no sense. 

Most of the people that I found on the bench over the years were 
equally competent whether they were on the base bench or the 
above and could handle all the cases. It seemed to me that it was 
almost a foolish division that had come up from tradition rather 
than from commonsense. 

You are going to divide cases up on calendars. As I say, I did a 
study for the Federal district court, but the study was of the State 
court system. You find that chief judges make distinctions on 
where they place their judges according to their talents. Some· 
people end up on more difficult cases and some people end up on 
the least difficult cases and some people tend to end up in settle
ment matters because they're real good human beings but they 
have a lot of trouble getting the work out. 

Mr. DANIELS. Now, how are judges selected for each level of the 
judiciary? 

Mr. FRIEDENTHAL. Theire selected by the Governor of the State 
of California. They're appointed by the Governor. They are for the 
remaining period of a term and then they are elected for 6-year 
terms. So, once you are-you may be selected by the Govern()r
now, of course, if the spot is open, then there is no selection. But if 
someone just resigns at the end of a regular term, the spot is open 
and there's an election. It is a contested election. People do run for 
it on a nonpartisan basis. 
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Mr. DANIELS. It's nonparty politics .. 
Mr. FruEDENTHAL. It's nonparty politics, although you and I are 

not naive enough to think that any election is totally nonparty. We 
often know that people run from different parties. However; I 
would say there's less of that and usually bar associations make en
dorsements and they are not based on whether a person is Republi
can or Democrat or statehood or whatever party it might be, but 
far more on their reputation in the community and the style that 
they would have. 

Do elections make sense? Very few judges have been turned out 
over the years. Those that have been turned out, there's usually a 
pretty good reason for it. However, there have been a few instances 
where district attorneys and others have run against city judges on. 
the grounds that they're not tough enough in situations where a 
major crime case comes up. Many of us have been deeply, deeply 
concerned that if that became a pattern, it would be a very serious 
one. . 

The first judge, for example, to integrate the schools in Los An
geles had been on the bench for 24 years and one of the truly, truly 
:fme judges. He was defeated in the election the next year by, 
frankly, a muckraker and a racist. It was a pretty awful business. 
But it hasn't happened too often. . 

There is a council that is set by the judicial council, which is 
under the control of the chief justice of California, chief justice of 
the supreme court, and appointed by the chief justice, but always 
from members of the bench and the bar with impeccable creden
tials. That is a judicial fitness, serves as a judicial fitness council 
and has the obligation to investigate complaints and to make rec
ommendations to the supreme court for the removal of judges. It 
has worked very, very w~ll. It has been operative. It has removed 
some judges. Most of the judges, of course, leave when they know 
that the jig is up or the situation is that they can no longer handle 
the work or something has happened. 

So, I think that I pref~r that system arid would just as soon get 
rid ·of the. elections. 011r appellate judges run yes or no and many 
of you have heard about the Rose Byrd case where. she and two of 
her"cohorts, one a Chicano justice, Cruso Noso; andanothfar,a pro
fessor, bit the dust, if you will. That was the first time in California 
that anyone had ever voted no. I must say though that the issues 
there were very complex. Competency was a real question and I 
don't mean to denigrate· that process. Sometimes that's. a good one 
because it's very difficult to get rid of a justice who.,--

A judicial commission. did, in effect, help to get rid of a justice on 
the supreme court itself a number of years ago where that person 
had simply grown too old to do the job. . ' 

But, I don't know. I like the yes/no system. I do not like' the, 
system where sO.meone runs in. a'r!, open election . on' political 
grounds. ' .. 

Mr. Dl\NIELS. There has been some suggestion of interjection that. 
the application of political process to the judicial system is perhaps . 
corrupting and compromise the integrity of the system. Do you feel 
that those two go hand in,hand? What's your experience in that'? 

Mr. FRIEDEN'r.HAL. There are judges that you would like to retain, 
most of them, the vast, vast majority. There are a few that need to 
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be replaced. You have to decide what's the best way. I would point 
out to you, rather than have what California has, the election 
system in the superior and municipal court, the 6-year election 
system, I would eliminate that,at least a yes/no. That would be 
better. Would I eliminate it entirely for the judicial commission? 
On bale-.nce, yes. I think that would be better. But you have to have 
the active commission. 

Mr. DANIELS. You would eliminate the yes/no even? 
Mr. FRIEDENTHAL. Yes. I would eliminate the yes/no in the trial 

courts. 
Mr. DANIELS. What about for the appellate courts? 
Mr. FRIEDENTHAL. I think I would retain the appellate courts, be

cause I think it's just too difficult for a 'commission to be replacing. 
After all, their recommendations are to the very court that they 
may be removing people from. So, the yes/no system, it's had its 
ups and downs and the frequency of its use is fairly limited. I think 
it would not be bad if one could put it in for an experimental 
period and then either confIrm it by-I would do it by vote of the 
people and confirm it by vote of the people or go to something else. 

Mr. DANIELS. Can I ask Judge Femia to go over sort of the same 
ground from his perspective in Maryland and tell us about--

Judge FEMIA: Maryland has a very similar system. As we sit here 
today, the district court, there's a 10-year appointment by advise 
and consent. The circuit court, which is the last in the constitution
al courts, the court I sit on, has a nonpartisan elective process. 
You're appointed, must run in the next general election on a non
partisan basis. You have to run in both parties. Now, that, gentle
men and ladies, is just so much of what I was putting on my 
garden this morning. 

I'm in Prince Georges County. The Democrats in Prince Georges 
County hold their meeting in a telephone booth literally. I mean 
not Democrats, the Republicans hold their meeting in a telephone 
booth. One would be foolish in the extreme to suggest that I was 
elected to the bench in 1978 because I was such a nonpartisan. 
That's ridiculous. I was appointed by a Democratic Governor, al
though grudgingly, at the request and demand of the head of the 
Democratic machinery. I garnered the most of my votes. I can't 
even tell you the amounts, but they were outrageously varied. 
That's ridiculous to suggest that it's nonpartisan. 

The realities of life are the judge is cast into a partisan election. 
If you're a Democrat in Orange County, California and you're 
going to challenge the appointed member of the superior bench 
there, you'd better fIgure something else to do on election day too, 
because win is not going to be one of the things you're going to do. 

The sad part of that-I'm not doing this just for humorous 
effect-the sad part of that is that once you're elected yvu're in for 
16 years. I keep telling people, "You're stuck with me until 1993. 
You can vote for more in 1994." But there's a down side to that. 
There is a judicial ethic which is law in Maryland that says you 
may not participate in any partisan politics, meetings, donations, 
bumper stickers, you can have nothing to do with partisan politics. 
So, guess what I've not been doing for the last 11 years as a circuit 
court judge? I've not been obeying the law. We have an extremely 
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strong judicial disabilities conhnission, extremely powerful. Some 
say draconian. Of course I'm not one of those people that says that. 

Here's 1993 coming up. Suppose some very well known Demo
cratic prosecutor decides, "This is the year we take Femia out." It's 
not going to be tough to do. He's been in politics every 4 years reg
ular as clockwork. He knows where all the money is. He knows 
where all the folks are. 

What the hell can a judge promise you? What can I promise you, 
Joe Citizen, as a judge? I'll pave your streets? No, I won't. I'll 
throw a case your way? No, I won't. I won't even hear your case if 
I talk to you about it. What am I going to promise you? He can get 
up, and it happened in our county, he can get up and promise, "All 
the drunk drivers are going to jail, all the murderers are going. I'm 
going to do it." 

Mr. SCHEUERMANN. Judge, how many sitting judges have not 
been retained? 

Judge FEMIA. In Prince Georges County? 
Mr. SCHEUERMANN. Yes. 
Judge FEMIA. None. But that's not the case elsewhere in the 

State of Maryland. Baltimore City, they're having a hard time fmd
ing people to appoint to the bench because they're closing their law 
practices. They may not be around next year. So, there's ups and 
downs to this elective process. 

I personally like it because I'm crazy. I like to go out and run 
around. It's a night out for me. But it was very sad in the extreme 
for me to run with my chief judge. This man had been a judge for
ever and here he is out in a partisan election. It's very embarrass
ing, very embarrassing. I think it was so embarrassing, the oppo
nent withdrew. I'm serious. He withdrew from the election. The 
guy was running and he wanted to bump one of us off. He with
drew. 

The grief that comes out of these partisan elections, even though 
they call them nonpartisan, if you saw the piece on "60 Minutes" 
of the judge who was sitting in the Penn Oil case and here's the 
lawyer in the party--

Mr. SCHEUERMANN. Judge, would it be better though if instead of 
having a contested election if it were simply a yes or no vote? 

Judge FEMIA. Retention election? 
Mr. SCHEUERMANN. Correct. 
Judge FEMIA. I don't know anybody who is not in favor of reten

tion elections and I'll tell you why. There are three things that 
tend to keep judges temperate. One is the judicial disabilities com
mission. Two are retention elections,. knowing that you're going to 
have to go face the public. And three, interestingly enough, are 
cameras in the courtroom. You'd be surprised what you won't do 
on camera. Your mother could be looking. . 

Mr. DANIELS. Let me ask just another couple of questions. I 
know, Judge, you have an elected clerk in Prince Georges County. 

Judge FEMIA. Yes, but he's just been neutered. So that's over. 
He's just been taken under the blanket of the State budgetary 
process. So, he's almost become titular. 

Mr. DANIELS. Is that right? You don't think there's any utility, 
for example, on having an elected clerk? 
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Judge FEMIA. None whatsoever. In this day and age, when we 
speak clerk of court, we're talking top-flight management. Get as 
top a management or administrator as you can find and stop all 
this nonsense that it's some sort of officer of the court. He's there 
to run computers, clerical staff and throw the grease on the wheels 
and make them keep going around. 

Mr. DANIELS. Dean, I see you're sort of concurring. Perhaps you 
might put your concurrence on the record. . 

Mr. F'RIEDENTHAL. Oh, there's no question about it. A good clerk 
makes all the difference in the world, both in terms of the judici
ary and for the lawyers. A good deal of the law practice that's done 
the right way is done because the clerk could tell you how to do it. 
I used to always invite the local court clerk to come into my class 
and talk to my students. Not because he had so much to say, but it 
gave me a chance to take him to lunch. 

Mr. DANIELS. Do you feel that the political aspect of judicial se
lection and elections are undermining the integrity of the court or 
do you find that it interjects into-just looking at your colleagues 
and how you've viewed it over the years, do you fmd that there is 
an element interjected in the decisionmaking that you think is 
maybe not--

Judge FEMIA. Are you addressing that to me, Mr. Daniels? 
Mr. DANIELS. Yes, sir. 
Judge FEMIA. Let me tell you something. One thing I'll tell you 

about judges, inside secret. We're all egotists. We're all convinced 
that we're the best that ever was. We're the meanest dude in the 
valley. You're not going to catch us doing things that are unethi
cal. We're just too proud. It's not because we're not tempted, God 
knows. But judges that I know, and I know them by the hundreds, 
just the thought is anathema. 

That's not really the big problem with the politics in the process. 
The big problem is what the public perceives. The public's percep
tion in these political situations, those of you who watch 1160 Min
utes," your perception must be-I don't care how erudite you think 
yourself. I'm a judge and I can relate to what that judge was 
saying. But my God, my wife is sitting there saying, IIWhat is he 
talking about? A quarter of a million dollar donation and he didn't 
think about it when he was--." That's ridiculous. 

Public perception is what gives us our suasion. If people don't 
think I can have them hauled off, they don't care anything about 
me. It's what is going on in their mind is my job to manipulate for 
good. That is the definition of justice, what people believe it is. 

That political process is an abomination. When you get these 
races like they have out in California every 6 years-I mean what 
do you say about Congressmen who sit right where you all sit? 
IIHey, they're elected. What's their first job? Get reelected." Well, 
why would you not think that about a judge? Now, it may not be 
true, but again, what's the public think of somebody who has to 
run in a partisan election? That's what we rankle at, is the public 
perception. . 

Mr. BARNES. Judge, I understand there's a vacancy in the D.C. 
court system here, if you're interested. 

Judge FEMIA. Let me tell you, you've got more qualified people 
than you know what to do with around here. 
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Let me say, and I'll shut my mouth after this, I would recom
mend two things to this mission. Number one, I don't care what 
else you do, you take out the judges from your location, D.C. Supe
rior Court, take them to some comfortable location, fill all their 
glasses with their favorite libation and listen to them. Listen to 
what they say. You heard Ms. Taylor talking about discovery and 
the problems of discovery. You listen to the judges. They deal with 
it everyday. You sit up here and say, "Why wasn't this done 
before," but when we get together, believe me, we talk about it. 
You'd be surprised what we talk about when we get together. We 
have to have that libation. It loosens the lip a tad. 

For instance, in Prince Georges County, our prosecutor has an 
excellent system. He calls the defense lawyer, he sends in a letter 
and says, "Come up and look at the file. The file is open. Read any
thing you want. You want copies? Dime a page. We'll mall::.e you 
copies. What do you want?" You know why he does it? Because 
years ago, when I was the deputy, I discovered the way to make 
people plead guilty is tell them what the evidence was against 
them. You'd be surprised how many trials would be cut out. 

Judges talk about that very thing, how to expedite discovery. 
Talk to those judges, folks. They've got ideas that you and I may 
have if we sit here long enough, but they're dealing with them ev
eryday. 

The second thing I recommend very, very highly that you recom
mend to whoever is ultimately making the decision here. The 
courts of Maryland were reorganized in 1970. The chief judge of the 
State of Maryland, a very young, progressive man by the name of 
Robert C. Murphy. One thing that he imposed on the court system, 
and he did it by way of court rule which makes it law, mandatory 
continuing judicial education. You have the same thing in Califor
nia, as I recall. To the extent that we now have the Maryland Judi
cial Educational Institute. Twice a year, every judge in the State, 
by order, goes back to school. He goes back kicking and screaming 
of course. Who wants to go to school? I just fmished 2 days last 
week and we don't talk about esoteric things. We talk about block
ing, tackling. We talk about contempt citations. We spent a half a 
day on judicial ethics, a half a day on judicial pr.ocess. We talk 
about hearsay rules. We talk about how to rule on objections. It's 
mandatory and it has probably beeD: one of the best things that 
happened to our court. 

You heard Ms. Taylor talking about her excellent education pro
gram. What good is an excellent education program where you 
teach the lawyer what to object to and how to object, if the judge 
sitting up there has never heard of the objection that nobody's 
talked to him about? 

I would recommend very strongly to you that whatever your ulti
mate recommendation is, mandatory continuing judicial education. 
I don't mean, "Let's meet in courtroom 5 and talk." I mean get 
them out of there, get them away from their families, stick them 
down in a retreat somewhere and you would be stunned at the re
wards you will reap from such a system. 

We in Maryland are very, very proud of what we've been able tb 
accomplish and we patterned ourselves after the California system, 
which is considered an extraordinarily excellent education system. 
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Mr. BARNES. We want to thank both of you for your spirited and 
very informative presentations. I think that the committee has 
been well served by your presence here. Thank you for coming. 

Mr. FRIEDENTHAL. Thank you. 
Judge FEMIA. Thank you. 
Mr. BARNES. Our fmal witness is David Grimaldi, who is the 

former president of the Bar Association of the District of Columbia. 
Welcome, Mr. Grimaldi. 
Mr. GRIMALDI. Good afternoon. 
Mr. BARNES. I am not Congressman Fauntroy. He had to step out 

for a bit. But we're proceeding anyway. You may proceed as you 
like. 

TESTIMONY OF DAVID GRIMALDI, BAR ASSOCIATION OF THE 
DISTRICT OF COLUMBIA 

Mr. GRIMALDI. I have the sense that all of you have had a long 
day. Since I'm the last person here, I'll try to be direct and make 
my remarks and, of course, answer any questions that any of you 
might have. 

I am here as the official representative of the Bar Association of 
the District of Columbia. We thank you for asking ou1' organization 
to participate. The reason our immediate president is not here and 
I am in his place is that I've had the advantage for the past 25 
years of being 8. trial lawyer in this town and down in what was 
first the municipal court, going back to 1964, and then the court of 
general sessions and now the superior court. 

Ninety-five percent of my practice is representing insurance com
panies at the courthouse on a daily basis on the civil side of the 
court. It's not the most exciting side of the court,. but I have had 
the experience of being down there for 25 years and I would think 
that this committee would benefit from a practitioner's viewpoint 
of what's goi.ng on down at that courthouse. 

From the civil side, I think I can generally state that everything 
is fme. When you approach what I think are the three areas down 
at the superior court, the facility itself, the judges, the calibre of 
judges, and third the calendars, generally I think the superior 
court, with all of its problems, is a court that this city can be proud 
of. 

The facility itself, you can imagine our pleasure being there after 
trying cases in the old A and B buildings of the municipal court, 
trying cases in the Pension Building when that was being used, 
trying cases in the old Potomac Building when that was used as a 
trial court and the walls were so thin that you could hear the jury 
deliberating if you just leaned against the wall while they were out 
considering your case. My motto wa.C! stay as far away from that 
wall as you could because I didn't want to hear what they were 
saying. It would scare me too much as a trial lawyer to hear that 
type of discussion going on. 

The improvements being made there, with the new 5th floor 
courtrooms and the other construction going on, I think gives us an 
adequate facility with courtrooms of good size. Of course, with a 
growing court, attention has to be given to expansion. But from a 
practitioner's point of view, that facility is a good facility. 
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With regard to the judges oli that court, driving down here I was 
thinking about how many of the judges from the superior court are 
now on our Federal court. When you think of George Rivercomb 
and Joyce Green and Harold Green and John Penn and Norma 
Johnson, these were all judges who were on Olir superior court, got 
their training there, so to speak, and now sit on the Federal bench. 
My feeling is, and I think I've appeared-if there's 52 or 54 judges 
down there, I think I've appeared before 50 of them at one time or 
another. ' 

I think. we have two kinds of judges on that court. We, have good 
judges on that court and we have better judges on that court. As 
far as I'm concerned, when you make comparisons between the su
perior court and the Federal court, and I now practice 50/50 in 
each of the courthouses, it's very much comparable as to what type 
of reception and what ;:ype of justice you get in those two courts. 

Why we're in two cou:ts brings up the third point and that's the 
one of the calendar. On the civil side of the court, plaintiff's law
yers stumble over themselves to get their case into superior court 
under adversity because of the calendar there. In the Federal 
courthouse, you're at a trial in 6 months. In the superior court, in 
civil cases, we are now getting trial dates in the spring of 1991. 
That, of course, has to be improved. 

In the Federal court, the calendar is almost too fast. They don't 
have the volume that the superior court has. Under the new Feder
al statute which now makes diversity $50,000 to get into the Feder
al courthouse instf;ad of $10,000, I would think that's going to fur
ther diminish the case load in the Federal courthouse and it's 
going to increase thr} civil case load in the superior court. So 
there's going to be even more civil litigation in the superior court 
because they won't qualify for the Federal court. 

I think the answer to the civil calendar-and let me say thiS as 
an aside. I don't think the court should be judged today in what is 
sort of a criSis atmosphere. The drug problem in thiS city, the 
criminal calendar at the courthouse affects the civil calendar as 
well. When judge manpower is taken and used' on the criminal cal
endar, there's less judges for the civil calendar. We civil lawyers 
know that we are not the favored or the most important matters 
down at that courthouse. 

I remember being in a trial when the chief judge called the judge, 
in the courtroom with a witness on the stand and the jury in the 
box and requested that judge adjourn and go to a felony court. I 
heard the Judge say, "I'm in the middle of a trial." "Well, you're 
needed over ther~. Stop that civil trial and go to the felony cou~." 

So, we realize that presently, With the' crime probl~in, there's a 
further burden on that court. Generally and overall in judging that 
court, out of fairness, I think it does a superb job. 

The answer to the calendaring problem, in my mind, is OI;le that 
right now is experimental. We now have, far the nrl;!t tim~, media
tion and we now have, for the first tiine, arbitration. Those two fac
tors are going to be the. key to moving the civil docket: The lawyers 
in thiS town aren't even that well acquainted With the fact 'that .. 
mediation is available' at sUperior court orievery pending case. One' 
party requests it and the other party is' ordered' down' for 'coinpulso-
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ry mediation. Arbitration is available. These factors will take away 
from the 3-day judge time for trials. 

Let me emphasize this. I'm not here as a spokesman for the in
surance industry, but I'm an insurance company lawyer. The insur
ance companies don't want to be in the superior court litigating 
their cases. One very large carrier that I represent took 100 cases 
out of litigation by requesting that the plaintiffs' counsel agree to 
remove those pending cases from the courtroom and put them into 
judicate. , 

Why do the insurance companies want to do that? Insurance 
companies don't want to be paying lawyers for the cost of litigation 
in superior court, the discovery that goes with it, the jury trials, 
the preparation, time consumption and the cost of defense. They 
would prefer to be outside of your arena. 

If you give the insurancecomplillies-and I would assume this is 
just as true for plaintiffs' counsel in civil cases-the option of medi
ating or arbitrating the litigation, I believe that they would opt for 
it every time rather than going through a full-blown jury trial. . 

Last, the recommendation I would make that I don't think is· 
under consideration at the present time is this. I know from my ex
parience thl;tt there are certain judges on the superior court who 
are acutely aware of factors in civil litigation who have a special 
ability to evaluate cases and have a special ability to close cases by 
settlement rather than trial. My suggestion would be, and I know 
the judges are rotated and I know there~s favorite assignments 
with judges and assignments that are dreaded, but I,think if the' 
chief or the committees down there-and they're identifiable-se
lected those judges that have this special ability in civil caSes, 
those judges would have the ability' to settle cases- rather than take 
them into the courtroom and tie it up 3 days. I know from my own 
experience, when I'm assigned to a judge, I can tell you whether 
that case is going to settle or whether that, case is going to be tied 
in trial for 3 days. 

If the chief could persuade the rest of the court to go along with 
that and allow certain judges who are identifiable to sit in civil for 
an extended period of time; I believe that' would cut down on the 
congestion in the civil calendar. ' 

Those are my remarks~ I appreeiatebeing here. If there's any 
questions; I'll be happy to answer them. 

Mr. SCHEuERMANN. Thankyou, Mr. Grimaldi. 
Just to start off for the committee, the average time for joinder 

of issue to disposition of a civil II case today is 24 months approxi
mately. I think it seems to have capped out at that. What would 
you see as' being a good target to aim for as an average time from 
joinder of issue to disposition? , , .' . 

Mr. GRIMALDI. Anywhe~e from a year to 18 months., IabsQ~utely 
believe that the civil' calendar in the Federal' courthouse is too fast. 
You can't get thmgsdone in 90 days, as many of the judges on the 
Federal court would like you to. The comments that r hear about. 
the Federal court in the Eastern District of Virginia, it's called the 
rocket, docket" over th~re, where yoU; have JiO days to get 'your dis~ 
covery done and be ready for trial. It's almost roo' faSt. But any-
where from a year to 18 months would be a good calendar. . 
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Mr. SCHEUERMANN. Two years ago the superior court did imple
ment an expanded use of commissioners as a device to assist ac
cording to its business. As someone who is intimately familiar with 
superior court, do you have any views on how well the commission
er program is working and whether or not there ought to be some 
expansion of the role of commissioners in the system? . 

Mr. GRIMALDI. I do have a view on that, and I have already ex
pressed it or at least inquired about it. The commissioners right 
-now, and I believe there are eight or more, are not used in civil. 
They are used in the family division. They are used in the criminal 
misdemeanor division. But they are not used in civil. 

I made the inquiry some time back that commissioners could be 
used for pretrial conferences, for motion arguments, for discovery 
motions, that type of thing, rather than discussing an inferior or a 
lesser jurisdiction court. I think expansion of the commissioner 
system would be one that could be utilized in our superior court 
and free up judges for more meaningful things, the criminal calen
dar, jury trials, and the like. 

I was told that it was under consideration, but that right now the 
real need was outside the civil division and was working well in 
the other divisions where it's being utilized. 

Mr. SCHEUERMANN. Another proposal that has been raised in the 
civil context is to implement some form of an individual calendar
ing system in civil. 

Do you have any thoughts on that? 
Mr. GRIMALDI. I don't think it would work. They have the benefit 

and luxury of that across the street in the Federal court because 
they don't have the volume. But because of the volume in the supe
rior court and because of the rotation factor, it's been visited before 
and most practitioners don't see it as a viable alternative at this 
time. 

Mr. SCHEUERMANN. How long do you think judges should be as
signed in a rotation to the civil branch of the court? 

Mr. GRIMALDI. Well, I can't answer that, because I think they 
shouldn't be rotated. But don't tell any of the judges that I said 
that. As I said earlier, my experience is there are judges whose 
background was in civil. There are judges who have the courage of 
their convictions about civil litigation and what a case is worth and 
what it should settle for. And there are judges who, quite frankly, 
civil litigation is foreign to them. When they get in there they're 
uncomfortable and they do not have the type of persuasion to dis
pose of cases. 

My thought would be to get eight of the judges that have a civil 
backgroUnd that have an inclination toward it and put them in 
civil and keep them there. I can assure you the calendar would 
move. 

Mr. ScHEUERMANN. Statistically, the selection process of judges 
seems to be weighted in favor of individuals who have come more 
from a criminal law background than a civil law background. 

Do you have any thoughts as to how that could be balanced out 
in some fashion? 

Mr. GRIMALDI. Most of the judges not only come from a criminal 
background, but they come from the U.S. attorney's office in the 
Justice Department. 
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My emphasis would be on selecting judges on that court who 
were practitioners. Because, these judges I think have a broader 
comprehension of what the problems are at that courthouse and I 
think they can deal with them more. I don't think all of these 
judges should come out of the Government. I'm not criticizing any 
one of them, but if you look at the numbers, a tremendous number 
of judges have come out of the U.S. attorney's office of the Justice 
Department, too many of them. 

Mr. SCHEUERMANN. Thank you, sir. 
Mr. Daniels? 
Mr. DANIELS. Nothing. 
Mr. SCHEUERMANN. Mr. Duckenfield? 
Mr. DUCKENFIELD. Mr. Grimaldi, good afternoon. 
Mr. GRIMALDI. How are you? 
Mr. DUCKENl!"'IELD. You mentioned mediation and arbitration. For 

some years, there's been some discussion ahout mandatory arbitra
tion in the District of Columbia. As you well know, in some juris
dictions there is mandatory arbitration. 

What is your view with respect to mandatory arbitration with 
the right of trial de novo? 

Mr. GRIMALDI. I would be in favor of it as I am in favor of the 
elective arbitration which is available now. I think the present ex
perimental program is that every 20th civil case flied is put into 
arbitration as an experiment. 

With the trial de novo, I have no problem with arbitration what
soever. Arbitration without a trial de novo scares me, because you 
lose a lot of the rules of evidence, you lose the right of appeal, and 
from a defense standpoint ?:ou're a little helpless in that kind of a 
proceeding. From the court s viewpoint, I think it would be terrific. 
I think it would really help the calendar. If you had the trial de 
novo, I think it should be used more often. As I've said, my clients 
would prefer it. 

Mr. DUCKENFIELD. Suppose we had mandatory arbitration with 
trial de novo, but with another provision that if you do not do 10 
percent better--

Mr. GRIMALDI. There should be sanctions. 
Mr. DUCKENFIEI.D [continuing]. Than you did in arbitrations. 
Mr. GRIMALDI. There should be sanctions. No, I agree with that 

wholeheartedly. 
Mr. DUCKENFIELD. I gather from your statement that you suggest 

creating a kind of core of judges that remain, let's say in the civil 
division, longer than the-are being rotated. Would you want this 
on a permanent basis or perhaps, let's say, a 3-year basis as op
posed to--

Mr. GRIMALDI. They presently have an extended calendar for 
civil I cases. Those cases designated civil I because of their com
plexity. I believe that goes for a year to 18 months. I wouldn't want 
it to be permanent, but I would think that if they put a year to 18-
month calendar with selected judges for civil II, that effort would 
dramatically reduce the number of cases that are pending on a 
civil II calendar. You perhaps have heard the stories about Judge 
Milton Corman when he was on that bench and the remarkable 
ability he had to settle cases. He was proud of it himself. But there 
are others on that court who have a similar knack for it. If you 
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combine the right judges with arbitration and mediation, I think 
that calendar can be controlled. 

Mr. DUCKENFIELD. Perhaps from your experience you probably 
realize that often times the cases on the calendar and lawyers are 
inclined to sit around for hours only to be told in midafternoon 
that the case is not going to come up on the calendar and is put off 
for the next 6 months or whatever the case may be. 

Would you consider experimenting with the certification of cases 
48 hours before trial-- . 

Mr. GRIMALDI. Very much--
Mr. DUCKENFIELD [continuing]. Which will guarantee that the 

case will come up for trial on that particular day? 
Mr. GRIMALDI. Very much so. But I think Chief Judge Ugast and 

Judge Gardner, the chief of the civil division, have already ad
dressed this problem. The problem is this. They put 24 cases on the 
calendar everyday. They anticipate having six judges everyday. 
One would get called to fill in in landlord/tenant, one would be 
called to fill in in felony. They'd have four judges left. With all 
those cases, they'd move maybe six or seven cases out of the entire 
load set for a given day. There were times when lawyers wouldn't 
even prepare when their case is up for trial knowing it was the 
first time and in the priorities knowing it was not going to go for
ward. 

What the court has done is reduce the number of cases scheduled 
on a given day. There might be 10 or 12 now. But in order to do 
that, they'd had to extend out trial dates and that's why we have 
dates now in January 1991. But the theory is with the reduced 
number of cases on the calendar and spreading these cases out, 
when you get to January 1991, your case is going to go to trial. At 
least it's a date certain and you can expect to go forward on that. 

Mr. DUCKENFIELD. Thank you very much. 
Mr. BARNES. Mr. Grimaldi, on behalf of Congressman Fauntroy, 

we want to thank you for sharing the benefit of the wealth of expe
rience you've enjoyed in our court system. Your presentation was 
clear and crisp and the committee will benefit from it, I'm sure. 
Thank you for coming. 

Mr. GRIMALDI. Thank you for having me here. Good day. 
Mr. BARNES. The subcommittee will stand in recess until Satur

day, April 29 at 10 a.m. 
[Whereupon, at 4:21 p.m., the subcommittee recessed, to recon

vene on Saturday, April 29, 1989, at 10 a.m.] 
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Longworth House Office Building, Hon. Walter E. Fauntroy (chair
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Members present: Congressman Fauntroy; Johnny Barnes; Don 
Temple; John E. Scheuermann; Harley J. Daniels; Marialice Wil
liams Daniels; Anthony Rachal; Lee A. Satterfield; and Julia B. 
Williams. 

Mr. BARNES. The Subcommittee on the District of Columbia Judi
ciary Workshop on Judicial Organization and Selection will recon
vene. This is the extension of the hearing that began last Saturday 
the 22d, where the subcommittee is conducting oversight hearings 
into the state of the judicial system in the District of Columbia and 
Congressman Fauntroy will be along shortly. We're fortunate to 
have as our first witness Fred Cooke who serves as a corporation 
counsel for the District of Columbia and before Mr. Cooke begins 
I'd like to defer to our distinguished cochair who is responsible for 
organizing this hearing, Marialice Daniels for such opening re
marks as she may wish to make. 

OPENING STATEMENT OF MARIALICE DANIELS 
Ms. DANIELS. Thank you, Mr. Barnes. I appreciate those kind 

words. Good morning, Mr. Cooke. I am very happy that you were 
able to respond to our invitation and I do know that you have, 
prior to this hearing, met with another, well with Harley Daniels 
who is our chairperson of this mission team, so I know that some 
are familiar to some extent with your views. 

However, last week we had some very interesting comments that 
came from the various witnesses. We had the chief judge of the 
court of appeals and the chief judga of superior court. We were 
then fortunate enough to have with us a justice from Prince 
Georges County, Judge Femia and with him we had the new dean 
of the National Law Center at George Washington University. Kim 
Taylor as well was here, the chief public defender. 

We did have some interesting questions that were issues that 
were discussed and some interesting questions that were raised but 
it seemed to me to be very apparent that up front in the minds of 
everyone of course is the fact that as Judge Ugast stated so aptly 
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he felt that his court assignment and management was being 
driven by the increase in drug related cases which were coming to 
the court system. 

So my cochairperson, Jack Sherman I'm sure you're familiar 
with, and I'm sure you have at least a passing acquaintance with 
everyone else on this group, would all like to direct questions at 
you this morning with a view toward coming to some kind of dis
cussion about how we can alleviate this, what we hope is a tempo
rary problem, number one. But number two, I wanted to stress that 
since we all have practiced law, those of us who are up here in one 
manner or another, and are familiar with the courts, if to the 
extent that we can have an opening dialogue with you, we would 
really appreciate doing that. 

Whatever information you have we will have for the record and 
we would certainly hope that you would feel comfortable in sharing 
with us your ideas about some of the perspective changes that have 
been recommended to this point. 

Mr. COOKE. I'm more than happy to do that. That may be the 
way we best ought to proceed. I see that in changing bags to bring 
my umbrella I didn't bring my written statement so we can do it 
that way. 

Ms. DANIELS. OK, but if you would like to give us just a few 
words to start off and we'll open up the questioning. 

TESTIMONY OF FRED COOKE, CORPORATION COUNSEL, 
DISTRICT OF COLUMBIA 

Mr. COOKE. I'm very happy to be here this morning and I hope to 
contribute some useful information to the subcommittee as it does 
its work. 

I think you have indicated I'm corporation counsel for the Dis
trict of Columbia and have practiced law in the District of Colum
bia and have been a resident for my entire life. 

Clearly, the administration of justice in the District of Columbia 
is an important item for me and that is part and parcel to analyz
ing the present state of the court system and what changes, if any, 
need to be made to resolve the current problems that exist in the 
administration of justice. 

I have spoken with Judges Rogers and Ugast on a number of oc
casions, I'm fairly familiar with their views on this issue or issues 
related to the court system. I concur with many of them. I think 
that there is no question but that the significant case log jam in 
the Superior Court of the District of Columbia both on the criminal 
and civil side is primarily a function of the crushing burden of 
drug related cases that are brought in our court. 

We have what one might properly call a disproportionate alloca
tion of resources to the criminal side of the court's business. That 
makes it less likely or there are lesser resources available for mat
ters on the civil side,. matters in the family division. 

There is a constant tension in the court on court resources which 
are fairly limited to address those kinds of concerns. The adminis
tration of justice in my view is more than of course criminal law. It 
is the means by which this society and this community metes out 
justice to its citizens. It is the means by which that person who has 
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been offended in a civil context can be recompensed, if appropriate. 
But it does very little for the credibility of the system if that rec
ompense takes place many years down the road because we just 
don't have the judges or the judges don't have the time to get to 
that matter because we decided as a matter of societal priority that 
dealing with criminal matters is more important than dealing with 
civil matters. 

That is a problem. It is a problem in terms of the credibility of 
the criminal justice system if we are not able to promptly and effi
ciently process people who are charged with criminal offenses 
through the system. It tends to work to the disservice of the 
system. It tends to make the system less credible. It tends in that 
sense to serve as less of a deterrent to crime than it might other-
wise. . 

So I think that any effort to look at the present court system, 
any effort that is designed to make it work better, any effort that 
is designed to enhance the administration of justice is a laudable 
effort and we all ought to work toward that end. I'll be happy to do 
whatever I can and provide whatever information I can. 

Ms. DANIELS. I would like to start out by telling you about two 
specific recommendations that we heard last week and to get your 
comments on those. 

One of the recommendations which the new dean at George 
Washington University indicated was being utilized in the Califor
nia system was to have attorneys who had been members of the 
bar for more than 5 years to apply to whatever kind of selection 
group there is to hear, I believe he said, I can't remember the 
length of time they served but so many cases and of course it 
would be not for compensation, certainly we know the motivatiqn 
for people wanting to do it, but at any rate he said that he felt it 
worked extremely well and of course there was some limitation as 
there is with our commissioners to the extent which they could in 
fact make decisions in certain areas. ' 

The second recommendation which we heard was by I believe it 
was Justice Femia from P.G. County. But he talked about having 
the courts opened to serve the needs of the system at times other 

.- than tra,utional hours, from 9 to 5 o'clock and so forth. Then there 
were several other recommendations which came up which other 
people I'm sure will raise. What are your views on those two? 

Mr. COOKE. Why don't I do the second one first. The Mayor and I 
have talked on a number of occasions about extending the hours of 
the court, at least suggesting to Chief Judge Ugast and Judge 
Rogers that the hours of court be extended beyond the normal sort 
of 9 to 5 0' clQck. 

The practical problems with that are that obviously it cost;s more 
for more court personnel. I don't think the judges necessarily are 
so adverse to it but it may create problems in terms of overtime 
expense for superior court personnel and we've got to find a way to 
take carG of that cost in this particular budgetary period, that 
mon.s¥, s not very easily found. 

Tht:. larger practical problem, however, is the involvement of the 
U.S attorney, the U.S. marshal service and other Federal entities 
that the District of Columbia government has no control over. It is 
going to be a problem I think to get those entities to buy into this 
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because they're going to have to find the budgetary money for their 
people to work overtime as well. It is one of the difficulties of our 
system in the sense that we do not have what I would call home 
rule, or a bastardized form of it. As a consequence we are depend
ent on the Federal Government in the criminal justice system at 
least for a significant part of the operation of the system. 

So I think that conceptually it is a good idea. We just don't have 
control over enough of the: system to make it work. The first issue 
you raised I've talked about with some of the jUdlfes on the superi
or court and it could work, I believe, again there s the prospect of 
some additional money but not as much because the judges them
selves would not be compensated. 

It is done in other jurisdictions around the country, however, and 
it may serve as a way for people to figure out whether they really 
want to be judges or not, who may have some interest but after 
they do it for a while may decide is this something I really want to 
do or is this something I really don't want to do at all. 

I think that's something that the judges in superior court are not 
insensitive to because we have had in the recent past a fairly high 
number of young judges appointed, some of whom are suffering 
burnout because of the case load or maybe just disillusionment 
with the fact that being a judge wasn't as hot an idea as they 
thought it was when they put on the robe the first time. 

So maybe it's an opportunity for people to get a bit more practi
cal experience, a bit closer experience with it to make that decision 
so we don't have judges who become disillusioned or disenchanted 
or are undermotivated. 

But I think the big concern for me is that notion is premised on 
the fact that this is a temporal problem, that it is something that 
we're going to be able to do for a fairly short period of time to ad
dress a backlog that is only a blip on the screen. 

I'm not sure that's what it is at all. I think that unless, certainly 
on the criminal justice side, we really as a community get handled 
on the symptoms or the causes of the symptoms and we're going to 
have this problem forever. We arrested 43,000 people, or 47,000 
people in 18 months. We can do that again the next 18 months and 
the next 18 months. Until we find a way to get people out of the 
motivation to be involved in criminal activity, more specifically, 
drug activity, we're going to get ahead of this. . 

Ms. DANIEUl. I think and I should say we as a group last week in 
our discussion tended to be somewhat optimistic in hoping that 
there would be some end to this problem in sight. Therefore, we're 
somewhat .mindful ·of putting into place systems that are created 
statutorily which we can't undo and thereby wind up with cost 
built into our system and so forth that may only be needed for a 
temporary amount of time. . 

I think one of the other major recommendations was made last 
week, .f.Uld that there seemed to be some agreement in the room, 
was the idea that with our present system of commissioners per
haps should expand their responsibility with respect to which types 
of cases they can handle, since they do have such limitations 'and 
we looked at it nQt just at the standpoint of the criminal cases but 
also with respect to other civil cases in which they could perhaps, 
and I think from my own personal experience as a rather new at-
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torney in private practice in the superior court, I look at the do
mestic relations branch and I cringe, not having been able to settle 
an issue outside of the court and having to go through that process. 

So what would be your comment about the expansion of author
ity? 

Mr. COOKE. I have no problem with that. I think that could be 
very useful in terms of increasing efficiency of the court and 
moving cases along more quickly. So I think that would be a good 
idea. I should point out that another way to increase efficiency, cer
tainly on the criminal side, is being explored by my office and the 
office of the U.S. attorney and that is a revision to some degree of 
the District of Columbia Criminal Code. We believe that by making 
some changes in the code, by reducing the sanctions for some of
fenses, by bringing the code more in line with the reality of prac
tice in the criminal division of the superior court, we can have 
cases move more quickly on the criminal side. 

We have just begun to explore this and we're going to hopefully 
in the next few months be able to have some more concrete ideas 
or articulations of what we want to do or what we propose to have 
done and see how that can affect it as well. 

Mr. SCHEUERMANN. Mr. Cooke, to interject a little bit with my 
cochair and to maybe carry this dialogue on a little further, what I 
hear you saying is that you are talking about tinkering with the 
current court structure in the District of Columbia in terms of 
trying to make it more efficient and workable, but basically within 
the same structure that was created in 1970; 

Have you given any thought or has your office given any thought 
or have you been engaged in any discussions that went beyond that 
to maybe contemplating some major institutional changes in the 
structure of the system itself as a means of addressing these prob
lems? If so, what have you contemplated? 

Mr. COOKE. I think I've talked to Judges Rogers and Ugast about 
some structural changes that were proposed, not necessarily by 
them. I guess as you know Judge Rogers is a proponent of an inter
mediate court of appeals. 

Mr. SCHEUERMANN. We're aware of that. 
Mr. COOKE. We don't in the executive branch of the government 

oppose that. 
Mr. SCHEUERMANN. Do you see a need for it? 
Mr. CoOKE. Yes. I mean I think that-I talked about it with 

Judge Pryor before he left the bench. Judge Pryor and I think 
Judge Roger see the intermediate court of appeals as primarily an 
error correction function as opposed to pronouncing the law. I 
think that's a legitimate objective or purpose for that court to be 
involved in the more mundane and the more routine correction of 
errors and let the big court speak to the law. 

Mr. SCHEUERMANN. As an administrator probably more so than a 
judge you're much more interested in cost benefit analyses of ap
proaching the various problems. 

Do you see the creation of an intermediate court of appeals as a 
cost beneficial approach to separating out the error correction func
tions of the court of appeals. from the pronouncing jurisprudential 
principles portion of the court of appeals' function? 
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Mr. COOKE. I think it could be yes. I think it could be. I think 
depending upon processes put in place before, in the intermediate 
court of appeals you could have matters disposed of much more 
quickly and therefore save time, money, resources than they are 
currently disposed of in the error correction mode. 

If we were to use certain kinds of summary procedures as op
posed to preparation of completion transcripts and records-so I 
think that could work. 

Mr. SCHEUERMANN. Mr. Cooke, to your knowledge has the court 
of appeals ever engaged in any kind of a study to determine what 
kinds of court of appeals cases occupy the majority of their time 
versus those that don't? 

Mr. COOKE. I do not know. The second part of your question was, 
and I talked to Judge Ugast about the probability of a sort of mu
nicipal court that would be added sort of below, trial court. I don't 
think that's a good idea. 

Mr. SCHEUERMANN. Why? 
Mr. COOKE. I think for us being a relatively young jurisdiction or 

a young court it brings back the court of general sessions or the 
municipal court notions. It brings back the notions of an inferior 
trial court. I think that we are positively blessed with an integrat
ed court system, an absolutely unique animal in the United States. 

I thi.t~k it works well. I think it could be made to work better, but 
I don't think that we are all any better served by having a munici
pal court that handles matters involving less than $25,000 or what
ever number you want to use or sanctions below a certain type. 

I really don't think that does anything except create a sort of 
little court notion that in my mind is associated with a kind of less 
than high quality justice. 

Mr. SCHEUERMANN. Over the past 10 years I won't say substan
tial but significant chunks of legal disputes that have previously 
been adjudicated in superior court have been fIltered off into vari
ous D.C. agencies under the rubric of your civil infractions pro
gram. 

Your administrative law judges are now engaged in cases where 
they render substantial judgments, thousands and thousands of dol
lars in many cases on controversies that have previously been adju
dicated before judges in superior court. Does that practice in your 
view similar to the creation of a municipal court do violence to the 
uniHed nature of the court system? 

Mr. COOKE. It happened before I became corporation counsel, so I 
can say yes. I really don't think that's a practice we ought to con
tinue very much more of. I would rather see us-the reason those 
things came about was because of the relative slowness of the court 
system and the inability of the government, the executive branch 
of the government, to have matters dealt with that needed to be 
dealt with very-or better dealt with promptly as opposed-did not 
but couldn't because of the backlog in the courts and that was sort 
of an alternative approach. 

If we cou.ld make the superior court system work more efficiently 
there would be less need for these civil infractions. 

M:r'. BARNES. Mr. Scheuermann, may I just follow a little bit on 
that? Mr. Cooke, the Federal Government I guess operates in much 
the same way growing out of the so-called-the creation of the so-
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called alphabet agencies. To a large extent the courts have contin
ued to and on an expanded basis deferred to the expertise of the 
administrative agencies. 

Do I judge by your comments that you fmd trouble with the way 
the Federal Government works as well as you would find trouble 
with the way the District government now works with its alphabet 
agencies? 

Mr. COOKE. I guess the short answer is probably yes, but I think 
there's a point at which the size of it gets to be a significant factor 
and may make the decision different, the ultimate decision differ
ent because of the shear volume that you're dealing with. 

Maybe on the Federal level when you're dealing with 10,000 
cases an administrative civil infractions route makes the thing 
work better, but when you're on a local level and you've got 100 
cases, maybe they ought to stay in court. I just don't know about 
the numbers on the Federal side but basically I guess I think that 
a lot of these things are not so arcane in terms of substantively 
that a judge can't resolve them. I don't think they're that compli
cated. 

Mr. SCHEUERMANN. In your view would a practical distinction be
tween whether it should be adjudicated before the administrative 
body or in superior court depend on whether or not it is tradition
ally viewed as an administrative law issue as opposed to a tradi
tional and judicially resolution, resolvable dispute? 

Mr. COOKE. I don't know. I guess lawyers are smart enough to 
figure out how to make anything in one of those spots or the other. 

But I guess you know administrative law conceptually is sort of a 
strange thing. 

Mr. SCHEUERMANN. The eye of the beholder. 
Mr. COOKE. That's right. It's whatever people say it is. 
Mr. SCHEUERMANN. If we were to recommend or if we should rec

ommend some restructure of the present role of the commissioner 
in the superior court system, your institution is either the largest 
or at least the second largest user of superior court from landlord 
and tenant court through the. court of appeals. You probably have 
more attorneys appearing on a day-to-day basis in superior court 
than anybody. 

Mr. COOKE. About 30 percent of the court's caseload are cases 
that-

Mr. SCHEUERMANN. That's pretty significant. How would you like 
to see that institution changed to better accommodate the needs of 
the District of Columbia in its business before that court? 

Mr. COOKE. It's not so much that the court needs to change as 
my office needs to change. One of the problems we have is that we 
don't have enough bodies to do as good a job of handling that case 
load as we need to. For example, in the family division of the supe
rior court there are assigned there, I forget the exact number of 
judges and commissioners, each of those judges' and commissioners 
convene every day and hear matters. I don't have enough attorneys 
to cover each of those judges' and commissioners' courtrooms on a 
daily basis. That creates problems for the court and for my office. 
Because judges when they hear a matter they expect to see some
body from our office there because there are matters that the Dis
trict of Columbia bring or has a role in. The whole process tends to 
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work less smoothly because my attorneys are going from courtroom 
to courtroom as opposed to handling matters in a more orderly 
fashion before a judge. 

I think that on the civil side where we've got cases on the civil I 
and civil II calendar it's somewhat less of a problem but it can be a 
problem when judges decide to celebrate a case and don't have 
quite the flexibility in my office to have an attorney spend his or 
her time expediting that case and ignoring the rest of their case 
load because there are other judges in other matters that aren't ex
pected to show up. So it's not really a problem for us in that way. 

Mr. SCHEUERMANN. As a manager have you ever factored out 
how many additional attorneys and support staff you would need 
for each additional judge to be added in superior court or each ad
ditional commissioner? 

Mr. COOKE. Not really. We sort of have a sense of that but we 
have never-I don't think we have a scientific way. 

Mr. SCHEUERMANN. I'm not sure there is. What is your sense of 
that? 

Mr. COOKE. We think we need an attorney, paralegal and investi
gator probably per two judges. Then we need a secretarial support 
person probably for every three lawyers that we have. 

But it depends on where we put them all. 
Ms. DANIELS. Can you give us some idea of how your office re

sources are broken down at the present time? You've indicated ear
lier that so much of it was going toward the criminal side. 

Mr. COOKE. We have in the office approximately 185 lawyers, ap
proximately 125 support staff. The lawyers are and support staff 
too for that matter, are divided into eight substantive divisions. 
There's an appellate division, civil division, criminal division, com
munity development division, public works division, mental health 
division, consumer affairs trade regulation division and legal coun-
seling division. . 

The appellate division has eight lawyers and they handle all of 
the appellate work for the District of Columbia both civil litigation, 
some criminal division litigation as well as administrative appeals, 
various administrative boards in the District of Columbia. Last 
year those eight attorneys prepared approximately 175 briefs that 
were fIled either before the U.S. Supreme Court, the U.S. Circuit 
Court of Appeals for the District of Columbia circuit or the District 
of Columbia Court of Appeals. I don't know how familiar you are 
with the appellate practice but that's a lot of briefs for eight attor
neys and those were not, that's not all they did, that's just the 
briefs they fIled. They did a number of what we call memoranda 
and other pleadings that had to be fIled in cases as well. They do a 
tremendous job, not enough resources. . 

That division of eight attorneys currently only has two secretar
ies and one part time paralegal. In my view, that's totally inad
equate task, but we make do. 

The civil division is a larger division in the office. It has approxi
mately 103 people. That's about 50-odd attorneys and another 50-
odd support· staff. The attorneys are divided into general litigation 
sections in which there are three, major case section, a correctional 
litigation section and a special litigation section. The special litiga
tion section generally handles offensive litigation where we become 
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the plaintiff, the District of Columbia-we become the plaintiff. We 
seek to recover moneys from individuals who owe the District of 
Columbia money and that effort is. sort of caught in the financial 
crunch as we don't have to file those law suits. So those attorneys 
sometimes get diverted to defensive law suits where we have to re
spond. 

I also forgot the civil division child support section which is es
sentially funded through the department of human services and we 
are involved there in trying to collect moneys for children from 
noncustodial parents and I think we have had some significant suc
cess over the last year including the District's performance vis-a-vis 
the other States in the country. We've moved from basically dead 
last to some place like number 36 in about a year 'which I think is 
a very significant move and we hope to do better. 

But the general litigation. sections handle the general litigation. 
We defend the District of Columbia in virtually any lawsuit which 
the District of Columbia is named, from the most complicated med
ical malpractice to the most simple slip and f?ll from some side
walk imperfection where someone slips and falls. We do all of that. 

That area is where in the general litigation section is where we 
come up with this case load of which we have at any point in time 
about 10,000 cases pending in the office. Some of them are very sig
nificant, some of them very minor but it's still 2,000 cases you've, 
got to deal with. . 

In addition to the 2,000 cases we have also approximately 2,000 
claims pending in any point in time. A citizen of the District of Co
lumbia who feels he or she has been offended typically files a claim 
against the government first. That claim oftentimes is resolved in 
favor of the citizen and it never turns into a lawsuit. Again, in an 
almost equal frequency the citizen is not happy with the offer of 
settlement and then litigation ensues. 

So we've got about 2,000 case pieces of live litigation going at any 
point in time and about 2,000 live claims, some of which will turn 
into lawsuits at some point in time. 

Our experience is that it takes about 30 months for a lawsuit to 
get resolved in our office from the time it's filed to the time it's 
disposed of in court it's about a 30-month process. 

We have a number of attorneys. We have a totally inadequate 
number of paraprofessionals to assist the attorneys and that's very 
difficult in terms of managing the case load. The attorneys carry as 
you might imagine very high case loads and that's troublesome for 
us, especially when the attorneys on the other side sometimes have 
two or three attorneys per case and we often have one. 

Mr. SCHEUERMANN. I don't mean to dominate the discussion 
here. I invite everybody. 

Ms. DANlEIS. Any questions? Lee? 
Mr. SATTERFIELD. Mr. Cooke, how long have you presently been 

in your position? 
Mr. COOKE. Two years-2 years this month come to think of it. 
Mr. SATTERFIELD. I know as a matter of fact it is a short period of 

time and I just want to say you've been doing a tremendous job in 
terms of professionalizing the office in the work that it does and 
the members of your staff whom I have come in contact with in the 

36-144 - 91 - 21 
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practice of law for the most part have been professional and han
dled their cases well. 

Mr. SCHEUERMANN. We'll go to some length to keep you out of 
the discussion. 

Mr. SA'lTERFIELD. Did you hear aU that good stuff? 
Mr. COOKE. I heard all of that good stuff. I was-I'm not so sure I 

deserved it but I could hear it. 
Mr. SATTERFIELD. No, r really, I sincerely want to congratulate 

you on the fine job that you've done. I do have a couple of ques
tions that I would like to ask and it may not fall into keeping the 
discussion going but at the beginning you said taking a look at re
vision of the criminal code to bring it into a line of what is in prac
tice being done, could you give us an example of what you're talk
ing about so we can again have that in the record? 

Mr. COOKE. Sure. For exampl~, in the current District of Colum
bia Criminal Code possession of a cor.trolled substance such as co
caine, very common offense charge in superior court has associated 
with it a sanction that can have a person incarcerated for up to 4 
years I believe it is, for first offense, simple possession. For posses
sion, almost no one in superior court receives that sanction. It's 
just unheard of because as you may have heard we also have a 
prison overcrowding problem so nobody who is charged with the 
first offense cocaine possession goes to jaiL 

But that case is treated as a felony offense and has to go through 
that whole process. If we were to change the sanction for first of
fense simple possession of cocaine to a misdemeanor it could be 
dealt with by a commissioner. It could be treated summarily. You 
wouldn't have to get involved in a whole involvement that it cur
rently takes and the result would be essentially the same. The 
person is never going to go to jail anyway so why have this appara
tus set up to send him or her to jail when that's not where they're 
going to go. 

So we think by doing things like that by having the code and the 
sanctions conform to what we actually do in court, what judges and 
prosecutors actually think should happen in court to certain crimi
nal offenses that will serve the long-term interest of the system. 

So we're looking at those kind of things and it may be somewhat 
premature to talk about it here today because we haven't. really de
cided on anything. I don't mean to make Jay Stephens complicit in 
this at all except to say that we had discussions and the discussions 
may lead us to conclude this isa bad idea, we don't want to do it 
but think it's something worth exploring. 

Mr. SA'lTERFIELD. Thank you. Another question which I had as 
you were speaking has to do with the recommendation for the in~ 
termediate court when as an error correction function as opposed 
to a pronouncement of the law, in terms of your office experience 
in practicing before the present court if you know what side of the 
equation would the majority of the cases that you participate in 
fall into? Would it be .error correction or would it be pronounc~ 
ment of the law? 

Mr. COOKE. I think most of them are en'or correction as opposed 
to pronouncement of the law. 
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Mr. SATTERFIELD. Unlike the U.S. attorney, I gather from your 
comments you do not assign attorneys per se to a particular judge's 
courtroom? 

Mr. COOKE. We can't. 
Mr. SATTERFIELD. You don't have the resources. 
Mr. COOKE. That's right. We'd like to but we can't. 
Mr. SATTERFIELD. If you had the resources you would like. to do 

that? 
Mr. COOKE. Yes, I think that the whole system tends to work 

better for us in handling juvenile matters because then you get a 
sense of what the judge prefers, what the judge's predilections are 
and you can help the D.C. Department of Human Services' case 
workers present matters in a way that the judge is more prone to 
be responsive to. . 

So we think it's much better if we can have a judge or a commis
sioner rather and an attorney assigned to each other on a long
term basis. 

Mi". SATTERFIELD. Thank you. 
Ms. DANIELS. Julia Williams? 
Ms. WILLIAMS. Mr. Cooke, when you were speaking earlier about 

the recommendations for the extension of the hours, you did not 
mention either putting employees on shifts or flex time. I know the 
.government does have provisions for flex time. Has that ever been 
considered? 

Mr. COOKE. I don't know whether Judf:;td Ugast actually consid
ered it or not. I know that they weren't terribly enthusiastic to the 
idea without some means of providing for overtime. 

The court system overtime-well, like our office, the court 
system isn't very fat in terms of personnel. It's difficult not to have 
all the people you have there. The thing doesn't work as well. You 
don't have a lot of people sitting around without doing something. 

So it really turns into an overtime proposition or a new-hire 
proposition because during the bulk of the day but basically 9 to 5 
0' clock the people that are there are people that you basically need 
to make the thing work. If you tried to put them on some kind of 
shift where they overlap you would I think not realize efficiencies 
and you would probably suffer some inefficiency unless you had 
more bodies. 

So either you're going to have I think more people so that you 
can have people who only come in at 3:30 0' clock and work until 
midnight or you're going to have to have overtime. 

Ms. WILUAMS. That's what I meant by shift time. 
Mr. COOKE, Then there's more people but I guess it's effectively 

the same thing. Again it depends on how big an operation you have 
beyond the normal 9 to 5 o'clock hours. Are you going to operate 
the court at a lOO-percent kind of judge population all day or are 
you going to have 50 percent of them in different parts. I just don't 
know. 

Ms. WILUAMS. Also has there been any consideration given to in
corporating the true suggested recommendations such as part-time 
workers with the voluntary lawyers acting as the judges? 

Mr. COOKE. I don't lr..now if the board of judges has ever discussed 
part-time judges to any length. I know I've had conversations with 
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a couple of judges who I just happen to know about it, but I don't 
know if it's actua:Ily been discussed by the board of judges. 

Ms. WILLIAMS. Also, thinking of some of the family cases I guess 
you'd ca:II them more juvenile cases and this would be the neglect 
cases, it seems that I know there's been sOine efforts to speed these 
cases through the court. Have there been any other thoughts in 
terms of speeding the neglect cases because they are quite-I think 
they are related to the increase in drug cases and also affects the 
neglect cases a:Iso because most of the parents have some type of 
drug problem, they're neglecting their children. 

Mr. COOKE. There's no question. Last year my office handled a 
record number of child abuse neglect cases and this year we're 
ahead of that pace a:Iready. It's clearly an aspect of the drug prob
lem in the city. We have so many children of people who are in
volved in this particular activity that there is a consequential in
crease in number of abused and neglected children. 

Ms. WILLIAMS. Since this is not of a neglect statute-is not a 
criminal statute, I mean, has there been any thought given to 
using commissioners? I think now there's only one judge that han
dles these cases? 

Mr. COOKE .. I think there's more than one judge but one of the 
problems with the child abuse neglect cases rea:Ily ties into the D.C. 
Department of Human Services' case worker staff.· It ties into the 
D.C. Department of Human Services' ability to place these abused 
and neglected children. That system needs some attention in a lot 
of ways. All parts of it. I think we need. more lawyers and staff to 
process the cases. I think. the superior court would like to assign 
more judges to handle these kinds of cases but I'm equa:Ily certain 
that the D.C. Department of Human Services needs to have more 
case workers to prepare these cases and to develop placements. We 
need more resources in terms of places to place these abused and 
neglected children when they have to be removed from their homes 
or families. It's rea:I big. 

Ms. WILLIAMS'. Have you any idea as to how many more judges 
you think would be able to adequately handle thesecasesanc1, the 
support l3taf£? 

Mr. CoOKE. I reilly am not a good person to speak to that. I 
think that clearly you could have two more judg.es with this but I 
don't know what Judge Ugast will tell you-that he needs three. 

Ms. WILLIAMS. You mentioned there had been some consideration 
as to the increase in your staff. Do you have any idea how many 
more attorneys you would need to handle these cases. or should 
have to handle these cases? 

Mr. COOKE. Well we need attorneys and para:Iega:Is to do the 
work in child abuse and neglect. Beverly Burke who is the deputy 
in charge of the crimina:I division under which child abuse and ne
glect section functions has told me on more than one occasion she 
needs more lawyers and we currently have assigned there four law
yers and we think we could use eight. 

The volume is just that large and it's growing. It's a very, very 
sad situation. One of the difficulties of the case workers is that the 
cases are fairly complex. They're very, very bad cases in terms of 
abuse of the juveniles and very, very difficult cases in whichto find 
appropriate placements because there's no family or inadequate 
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family or there are such limited resources inside and outside the 
government to place these children. 
Mr~ SCHEUERMANN. Mr. Cooke, I take it from your comments 

that you would have no serious reservation about expanding your 
role of commissioners to be able to function in this area of the 
court's businesses, judicial officers. 

Mr. CoOKE. No. 
Mr. SCHEUERMANN. What limits do you think there ought to be 

on the role of commissioners versus judges in the system? 
Mr. COOKE. I really don't know. I mean I guess the more I think 

about the more I think as we expand they turn into judges, why do 
we have commissioners anyway? I'm not really clear on that. I 
don't know where the line is. A lot of them, a lot of the things they 
do are things that when I was a very young lawyer practicing is 
what judges did. I'm having a difficult time figuring out why 
they're not judges. 

Mr. SCHEUERMANN. They're cheaper. 
Ms. DANIELS. Donald Temple wanted to ask a couple of questions. 
Mr. 'I'EMPLE. I just wanted to ask you, you were speaking of the 

child~abuse calendar or numbers of cases. You said the volume is 
high. How high is high in that instance? What numbers are you 
talking about? 

Mr. CoOKE. I don't have the statistics right here but last year we 
handled-we processed some 600 child abuse neglect cases and 
we're running ahead of that this year and that was a record last 
year. 

Mr. TEMPLE. You have four lawyers and the average number of 
cases divide 4 into 600 you come up with that? 

Mr. COOKE. Sure. That's basically how they do it. 
Mr. TEMPLE. But while those cases are pending for example I'm 

just looking at the implications of those cases that perhaps on the 
victims or on the situation and I do know of a case that's probably 
before you now. I'm just wondering is the backlog and the resolu
tion of those cases, what kind of implications does it have on chil
dren, victims in this case? 

Mr. COOKE. Well it's not so much that, it's the limitations or the 
limited resources we have which deal with the cases substantively 
anyway. That's what creates the problem. Appropriate versus inap
propriate placement of the juvenile either before or after disposi
tion is the problem. It's not so much the time it takes is we just 
don't have places for them to go. 

Mr. TEMPLE. I wanted to ask you about the time:'; and numbers of 
criminal cases handled by your office. 

Mr. COOKE. The kinds of criminal cases? 
Mr. TEMPLE. The numbers that you are handling. 
Mr. COOKE. That's a big number because our jurisdiction is limit

ed as you know. We are limited to prosecuting adult criminal of
fenses for which the sanction is either confmement for less than 1 
year or a fme of less than $300. When it's both then it's within the 
jurisdiction of the U.S. attorney. 

Under that falls the overwhelming majority of traffic offenses 
that are still criminal. Last year for example drunk driving, driv
ing while intoxicated and driving under the influence are cases 
that my office prosecuted. Last year we did some 14,000 of those. 
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We did a number, we did another 3,000 or 3,800 other misdemeanor 
cases, disorderly conduct, incommoding, things of that sort. It's a 
high-volume business but a lot of the people plead guilty, pay the 
fme, so we don't have a lot of trials. 

Mr. TEMPLE. How many lawyers handling? 
Mr. COOKE. In law enforcement? We also do p.ousing code viola

tions. We also do civil infractions that aren't paid that turn into a 
criminal offense. We've got I think 16 lawyers, maybe 17 lawyers 
in the law enforcement side of the office that handles these cases. 

Mr. TEMPLE. I have one last question for you. It goes to the ex
panded jurisdiction of hearing commissions. There is a bill created 
by the Supreme Court, which you know about, which changes the 
title of hearing commissioners. It upgrades it to magistrates with
out basically expanding their jurisdiction. But based on your com
ment about the criminal code have you thought about the possibili
ty of expanding jurisdiction for hearing commissioners to hear 
first-time felony offenses as well as some increased expanded juris
diction for perhaps landlord and tenant and other kinds of cases 
which would then alleviate the calendar for those sitting judges 
and allow those more important criminal and some civil cases? 

Mr. COOKE. I really haven't given any thought to that. I see the 
logic is clearly there but I don't know if that's-I just haven't 
thought about it, whether it's a good thing or not. 

Ms. DANIELS. Well that would certainly impact upon your office 
particularly. 

Mr. COOKE. Absolutely. 
Ms. DANIELS. And make the need since we're going to be speed

ing these cases into the system it would put additional pressure, 
speaking of which Jay Stephens was here last week as well and he 
was of course asked a question as to why does the U.S. attorney's 
office or how does he feel about the continuing responsibility of the 
U.S. attorney's office handling those cases whicp you've alluded to 
for the District of Columbia when they exceed certain jurisdictional 
limits and money. And of course we would want to ask you that 
question as well. How would it impact your office if the responsibil
ity were switched. What is your view of that change and also I 
would like to add to that question another little small part which is 
as you know in many other jurisdictions the individual who has 
your responsibility is an elected official and how would it, if any, 
impact you, your office if that were to be the case? 

Mr. COOKE. In many more times than not the attorney general
let me back up to explain-last December 1988, the culmination of 
efforts begun by then corporation counsel now Chief Judge Rogers' 
effort was realized. The District of Columbia was formulated as a 
member of the National Association of Attorneys General and 
along with the 50 States in the other five jurisdictions so we get to 
sit at the table and act like attorneys general. 

In doing that I think that we have begun to move ourselves 
closer to what I see as~ our ultimate objective, vis-a-vis statelhood 
and having my office tleated as it is appropriately, should be ap
propriately treated as 'the attorney general of the District of Co-
lumbia. " 

The overwhelming majority of attorneys general in this country 
are elected. I think 43 Stat(~s have elected attorneys general. I be-

t 'fi 
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lieve five States have appointed attorneys general and I believe, ap
pointed by the Governor, and the other two are appointed either by 
the legislature or the supreme court. In Tennessee, the attorneys 
general are appointed by the supreme court for an 8-year term. In 
Maine, they're appointed by a vote of the legislature for a 4-year 
term. 

That's not bothersome to me. I clearly-because I'm an incum
bent because of a whole bunch of other things-I'm not going to 
ever be appointed or elected to office, but clearly that's what hap
pens in the majority of jurisdictions in this country. 

I think that the appropriate expansion of the criminal jurisdic
tion of the office of the corporation counsel which I would prefer at 
that time to be called the office of the attorney general, would just 
mean that we would have a much larger office than we have now 
because we need approximately the same staffmg that Mr. Ste
phens has devoted to the superior court on the criminal docket to 
process the cases in our area or prosecute the cases there. 

We are as you know an absolutely unique jurisdiction in the 
sense that we are the only jurisdiction in the country that has a 
F'ederal prosecutor prosecute local criminal offenses. We're the 
only jurisdiction in the country that has the chief prosecutor com
pletely disconnected from the-completely disconnected from ap
pointment by people who are appointed by the electorate or elected 
by the electorate. I just think that's wrong. I have nothing against 
Mr. Stephens, I think Jay is a real fine rerson and he and I have a 
very good dialogue in the time that he s been in the office, but I 
think fundamentally that is an incorrect way to run a railroad so I 
am a very strong advocate of shifting that jurisdiction from the 
Federal prosecutor to a local prosecutor. 

Most jurisdictions in poi.."'lt of fact, the attorney general is not 
given the responsibility for prosecuting criminal offenses. That is 
typically a function handled by an elected again States attorney or 
State prosecutor. So that could happen here. It doesn't have to be 
in what is called the office of corporation counselor maybe the 
office of the attorney general. But still it ought to be a person who 
is either appointed by people we elect or elected by the people still. 
So that could happen very nicely, I think. I don't think it's as com
plicated as people might have you believe. It is not brain surgery. 
There is some very fme criminal lawyers who are resident in this 
city. The reality is that lawyers who want to have that criminal 
experience are going to go where the action is and if that happens 
to be the District of Columbia government then they're going to 
work for the District of Columbia government. They're not wedded 
to federalism in the sense that I've got to work for the Federal 
prosecutor. They want to try criminal cases. We have them. We'll 
get their attention. I don't see that as a significant impediment at 
all. 

Ms. DANIELS. Congressman Fauntroy has joined us and I'm sure 
he has some comments he'd like to make. 

Mr. FAUNTROY. Thank you so much. I simply want to express my 
appreciation both to the mission team and to Mr. Cooke, Mr. For
rester and Ms. Walters for agreeing kindly to share this session 
with us. I am very pleased in the way in which we're proceeding 
because in this sort of roundtable fashion-In fact, I think we'll 
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glean by our dialogue much of 'the basis on which-a basis for 
which I hope that as a team we'll come up with some meaningful 
legislation to move through this Congress. 

I unfortunately for the team and for our witnesses have one 
slight other obligation which I carry on for $1 a year and that is 
the pastor of New Bethel Baptist Church and one f')f my most faith
ful trustees is about to give his daughter away in marriage at noon 
and I'm to preside. So that if you don't mind I'm sure that each of 
you will appropriate the wisdom of our three witnesses and pour it 
into my head at the appropriate time. 

Thank you so very much. 
Ms. DANIElS. Thank you. Do we have any more questions for Mr. 

Cooke? Oh, Harley Daniels. 
Mr. DANIELS. Mr. Cooke, I would just like to follow along on the 

last set of questions that you were asked and responded to. It's an
other issue that we're looking at and that's the question of judicial 
selection in the District of Columbia. You indicated that you felt 
the direction, as I do, is toward statehood and toward fashioning a 
more State-like criminal justice system. Do you have a position, 
first of all, on whether it would be appropriate to expand the judi
cial nominating commission which is as I read it now 4--3 maybe 
there wou.ld be some dispute about that but only three really relate 
to the local process at all, would you be in favor of greater local 
representation there and some members I've even heard talk about 
possibly electing members to the judicial nominating commiSsion? 

Mr. CoOKE. I would in fact be in favor of a greater local partici
pation. I think that it's important that the judiciary and citizens, 
the electorate, feel connected to one another. It strikes me that 
having the judges of the local court appointed by the President of 
the United States detracts from that feeling of conIl€JCtedness-that 
se.:,se of we have had some participation in selecting the juries for 
this jurisdiction~ So I would very strongly advocate that. 

I am not very warm to the notion of electing judges. I just think 
that's-I guess I'm just too old fashioned. I think judges ought to be 
appointed and they ought not to be involved in politics as a pri
mary function:· 

Mr. DA.lI.TIELS. Would that go to, 38 States now elect judges in one 
form or another from all the way from purely Republican/Demo
crat partisan politics all the way to retention elections which are 
becoming sort of the trend now in combination with Missouri plans 
which we've had since 1974. How would you feel about retention 
elections as opposed to full-scale partisan politics and the election 
of judges? That is a yes or no after serving for 2 or 3 years? 

Mr. COOKE. Somewhat better but not real warm to it. I'm still a 
stick in the mud. I think judges ought to be appointed. I think they 
ought-the Federal model in terms of lifetime appointment with 
removal for impeachment purposes is something that I glless I just 
feel more comfortable with. 

Mr. DANIELS. Thank you, Mr. Cooke. 
Mr. SCHEUERMANN. Mr. Cooke, Mr. Daniels opened up an area 

that I'd like to follow just a little bit and that is if the role of the 
commissioners were expanded significantly would you be in favor 
of also changing the method by which they were appointed to make 
them more like a judicial nomination-that is have them consid-
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ered by the judicial nominations commissioner or maybe appointed 
by the Mayor with the advice and consent of the council as opposed 
to being selected by the board of judges as is presently ,the case? 

Mr. Coo:ra:. I don't know. I really haven't thought about that. I 
don't know. Obviously the more they take on the functions of 
judges the more compelling is the logic that they ought to be 
chosen as one would choose judges but if they really aren't judges 
then maybe that doesn't work either. 

I'm just not sure about that. 
Mr. SCHEUERMANN. Well a judge like administrative law is a 

little bit in the eye of the beholder and depending on where you sit. 
Mr. COOKE. Yes, yes. I don't know. I'm not clear on that. I have 

to think about that a little bit more. 
Mr. BARNES. Mr. Cooke, you've given generously of your time 

this morning. I have just one or two final questions. 
Given the current climate there is almost certain to be some 

changes as a result of legislation on the Hill with respect to the 
courts and the U.S. attorney'.; office if nothing more, one would 
expect that additional resources would be added to those two ele
ments of our justice system. 

It may be also an opportunity to provide for participation in 
felony matters by the corporation counsel's office. In your office I 
know that every government employee local and Federal believes 
they're overworked and underpaid. I know I do. But would your 
office be prepared to participate in an experiment of that sort to 
help enhance the resources available for the prosecution of the 
drug-driven criminal cases that are now before the court and the 
many more that will be expected if 700 additional, 700, 800 addi
tional police officers are added? 

What's your thinking on that? 
Mr. CoOKE. We would certainly be willing to help. I just don't 

know where they would come from. We just don't have the people 
to give to it. We are currently participating h"1 the tru,sk force along 
with Henry Hudson who is the U.S. attorney for the Eastern Dis
trict of Virginia at the Lorton Reservation; we've provided two at
torneys to participate as a special assistant, United States attor
neys to prosecute the adult felons who commit crimin.al law viola
tions on the Lorton Reservation and that has been very successful. 

Beyond those two attorneys who are working for Mr. Hudson's 
office I just don't know where I can get the bodies to do it. It's just 
going to be real tough for us to find the people. But conceptually I 
have no problem with that. I think it's something we should be 
doing. It would be a good incentive, a good training vehicle for my 
attorneys but I just don't know where I'm going to get them. 

Mr. SCHEUERMANN. In an ideal world, Mr. Cooke, how many ad
ditional bodies would you need? Assuming 700 new police officers, 
15 new judges, 10 new commissioners, whatever. 

Ms. DANIELS. And a supreme court. 
Mr. CoOKE. It depends on how big a piece of this we're going to 

bite off but as a part of our proposal to Mr. Bennett, we requested, 
well we identified the need for four additional attorneys in the ju
venile delinquency section of the office to handle what we think is 
going to be an increase in juvenile delinquency cases in the office 
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and that was a modest request because we weren't trying to be 
grandiose. 

But if we were going to try to expand to inchde any significant 
number of assistance on the adult felony side it would depend on 
how many people they wanted, but any number we get would have 
to be over-it would have to be added to what we-it can't come 
out -Df existing resources so if we're going to contribute four people 
then somebody would have to find a way to fund four people be
cause we just don't have four people here. 

But we could do four. We could do two. We could do six, what
ever was appropriate but resources would have to be fmmd because 
we couldn't do it. 

Mr. SCHEUERMANN. Should we keep in mind the formula of two 
assistants plus support staff for each additional judicial office? 

Mr. COOKE. No. That works on the civil side, not so well on the 
criminal side. It's more direct. It's less on the criminal side, not as 
much paper flying. 

Mr. SCHEUERMANN. How many additional personnel, that is at
torneys, would you need to be able to do what the U.S. attorney is 
doing and that is assign individual assistants to individual judges 
or commissioners? 

Mr. COOKE. The reason I don't know is I can't remember exactly 
how many judges and commissioners are assigned currently in the 
family division. I think it's like 16 or 18 and that's how many law
yers I would need and those lawyers probably get half of that in 
terms of paralegals-each of them could share one. Two could 
share one. Something like that. We don't have that many right 
now. 

Mr. SCHEUERMANN. Fai.r enough. 
Mr. BARNES. Mr. Cooke, we have all known you as a superior 

lawyer and this morning by your command of the information and 
facts you've demonstrated you're also a superior manager and 
given the proper resources that corporation counsel's office can 
really make an impact. We thank you for your testimony and as 
the Congressman pointed out it will be important to the commit
tee's consideration of what legislative formulations ought to be un
dertaken to help improve the quality of justice in the District of 
Columbia. 

We appreciate your time. 
Mr. CoOKE. Thank you very much for the opportunity and to the 

degree that I can provide you with more concrete documentation 
on some of these numbers, I'll go back to my office and put that 
together and if the record remains open for a brief period of time 
for me to submit a writing that gives you the various formula and 
the numbers, I'd be happy to do that. 

Mr. BARNES. Anything you wish to submit, the record will 
remain open as is customary. 

Mr. CoOKE. Thank you very much. 
[The information was not received in time for printing.] 
Mr. BARNES. Our next witness is Gordon Forester from the Coun

sel on Court Excellence. Mr. Forester, I was pleased to have. you 
proceed as you wish. 

Mr. FORESTER. Thank you very much. Chairman, I did bring 
copies of a prepared statement for the members of the committee. 
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Mr. BARNES. Good, Mr. Daniels will circulate them. Your entire 
statement will be made a part of the record and you may read it or 
summarize it, whatever. 

TESTIMONY OF GORDON FORESTER, CHAIRMAN, COURT IM
PROVEMENTS COMMITTEE, COUNCIL FOR COURT EXCEL
LENCE, ACCOMPANIED BY JOHN WILLIAMS, ASSISTANT DIREC
TOR OF THE COUNCIL FOR COURT EXCELLENCE 

Mr. FORESTER. Thank you very much. I'm not going to read to 
you. I will summarize it. With me today is John Williams who is 
the assistant director of the Council for Court Excellence. 

Mr. BARNES. Mr. Williams, you are welcomed to come to the 
table if you like. 

Mr. FORESTER. He's very helpful because when I get in trouble he 
can help me out. 

Mr. BARNES. I understand. 
Mr. FORESTER. I am here today in my capacity as the chairman 

of the Court Improvements Committee, Council for Court Excel
lence. Many of you I'm sure know the council is a broad-based com
munity organization which is devoted to improving the administra
tion of justice. We have worked in the past on jury reform. The 
council takes some credit for the change in the jury system to the 
superior court, a 1 day/one trial which we see in operation today 
and we might add I see it working extremely well. 

The council has been involved in victims' rights and in child 
abuse, family neglect work. It is a broad-based organization as I say 
comprised of lawyers, judges, and representatives of the communi
ty. 

I want to base some of my remarks and proposals on some hard
core statistics. They're set out for you in just a brief summary. The 
median disposition time for civil delay in the superior court is 2% 
years for the less complicated cases. Now remember that's a 
median time. It goes on up that 90 percent of the cases are resolved 
in 4.1 years. You still have 10 percent of those cases that are 
taking more than 4 years. 

This is even more aggravated in the civil I cases which 10 per
cent are not resolved until 5.1 years. Remember too that this 
median time is somewhat skewed by the fact that the lower end in 
many cases never come to issue, many cases are dismissed, many 
cases are settled, so you're looking at the higher end of the delay. 

I was interested in Mr. Cooke's estimate of 30 months for his 
civil cases. I think that's a good round middle figure too. 

One of the figures that is very significant-we only have figures 
for 1987-1988 has not been made available to us yet. In 1987 there 
were 11,018 civil cases filed in superior court. That does not include 
of course the small claims court nor landlord/tenant, just the civil 
cases; 4,400 of those were resolved. Now simple mathematics says 
where are the other 6,000? Also simple logic says this is cumula
tive. It's going to get worse and worse. 

This is highlighted by a table which is on page 2 as showing the 
civil actions filed, the increases from 1985 to 1987, compared to the 
other side with felony indictments from 1985 to 1987. Now we all 
know that 1988 was much higher in felony indictments than 1987. 
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We know and we're hearing that they are going to be much greater 
in 1989. We get the resultant impact on the civil side when these 
criminal indictments increase, when our civil filings increase, when 
we have more than half of our judges assigned to the criminal side 
it becomes worse and worse. 

This median time is serious now, it's going to become incredible 
in the next 2 to 3 years. 

Now we have many, many problems facing our court system ad
ministration of justice today. Certainly with the highest drug in
dictments per capita of any jurisdiction in the United States, cer
tainly with the number of criminal cases that are growing every 
year ~ homicide rate, and maybe some people could say well we 
have bigger problems than civil delay. Of course we do, but civil 
delay impacts on so many people in this city. 

We estimate that over 300,000 people come into contact with the 
superior court every year. Now these people are coming to solve 
their problems. I don't care if he's going to small claims, that is the 
biggest problem in his life that day. If he's going there for landlord 
and tenant, that is his problem and he is not worried about felony 
indictments or homicide rate on that day. He comes there to have 
his problems solved and he deserves to have them solved. Not put 
off, not wait, not 3 years, not 5 years. 

We are not here today on behalf of the council to suggest any 
criticism of the judges that sit on our superior court. They are 
overworked. They are underpaid. They are extremely competent, 
extremely conscientious. In fact, we heard someone mention this 
morning, judicial burnout. It's a serious problem for these men and 
women to sit on this court. We have the utmost respect for them 
and the work they are doing .. 

We know of course that you can solve these probl~ms by just 
adding more judges. I'm sure 100 judges on there could solve all of 
our problems. That is not the answer, that is simply covering up 
the problems that exist today and overlooking them and complicat-
ing the problems for the future. . 

We want to look at the problems and thecourf system with a 
fresh approach with an eye for the 1980's, for the ~;lst century and 
say look because we've been doing it this way for '6he last 20 years 
does not mean it's the only way it can be done. uit's step back and 
take a look. 

One of the problems is you look around this room you see busy 
lawyers, you see busy judges down in the court. We are all so close 
to the problem it's difficult to step back and take a look at it. 

The automation problem, the automation as a solution poses 
marvelous possibilities. We have all of these sophisticated systems 
and communication of vehicles that we can utilize we. feel could be 
utilized more. Now we know the court has recently automated its 
criminal dockets and its civil dockets. I do not know the type of au
tomation that's there. But we are told that in the future a lawyer 
will be able to connect up t-1 the computer system in the court with 
a modem in his office and see, pull up a case packet and see where 
it stands. That's marvelous. Hopefully these modems will be avail
able in bar offices and in central offices so sole practitioners and 
other lawyers can do this as well. 
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That helps. The more sophisticated, the more we utilize the com
puters that are available today, the more efficient we can handle 
our dockets and processing of motions and what is happening in 
court. To give you a personal example, I started a trial last week in 
superior court. It was April 26. There were no motions or pleadings 
in that docket file from early March. Many motions had been filed, 
transcripts filed of depositions. They simply weren't there. Fortu
nately the lawyers know this and we all have file stamped copies 
but we submit those up and we proceed. A computerized docket 
system would eliminate many of those problems. 

Other courts have experimented with the use of fax machines in 
issuing orders, emergency orders, temporary restraining orders, 
family matter orders. These can be look""t! at, can be done that 
way. Other courts have done scheduling cOlli'erences by telephone. 
They don't have to bring six lawyers to court to have a scheduling 
conference, hook them up by telephone and talk about the case and 
the problem. These are innovative approaches that the court and I 
hope this commission will look at. 

Another proposal that we're concerned about is early judicial 
control. Many lay people outside the system are shocked when they 
hear that a case can be filed in the superior court and be pending 
for 3 years and until it comes to pretrial is never looked at by a 
judge. There's no early judicial control. Now that's not every case. 
Civil I of course does get early judicial control. The motions are 
filed. We have discovery problems, the judge gets involved but the 
majority of the cases they do not. 

We want to help develop a local legal culture that says the court 
rule.., will be enforced. We want the court to require lawyers to 
follow the rules, lawyers will get away with murder when they can 
and they do. I know, I'm one of them. 

Enforcement of discovery rules. Enforcement of rule 41 which 
says a case that is not prosecuted is dismissed. These rules can be 
enforced uniformly. They do not have to be drastic sanctions for 
penalties. We want the court to look at and consider seriously the 
individual assignments. That is, for all cases over 10,000. The court 
will take charge of that case and it will be assigned to one judge 
from the date of issue throughout. The cases, some of them, take 
more discovery and they can be settled, they can be spread out for 
a longer discovery period. Some cases need little or no discovery 
and can proceed to trial rapidly. All cases don't fit in the same 
mold. 

We think the single judge assignment system could utilize sched
uling conferences, discovery control and then come down and have 
a pretrial conference as meaningful. Today's pretrial conference in 
a superior court is simply a waste of time. 

Instead, a pretrial conference should require briefs on legal 
issues, should require exhibits marked and exchanged, should re
quire voir dire questions to be submitted, jury instructions submit
ted. The case, a complete paper trial so that when you get ready to 
start that trial the following month or 6 months it moves much 
more efficiently, much more expeditiously. 

We also propose a differentiated case management system. Over 
60 percent of the cases filed in this civil division superior court are 
$10,000 and under. That means in 1987 approximately 6,600 of 
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those cases were under $10,000. Most of these cases are debt suits, 
subrogation claims. They can be handled on an expedited basis. 
Most of them need no discovery. These cases could be assigned to 
senior judges, they could be grouped, they could be brought in and 
if there are material facts and issues set aside for trial, if not, con
sidered under summary judgment, many of them are not at issue. 
Many of them can have defaults entered. At this point let me part 
from this for just one moment. Here is an area too where we think 
the commissioners in civil court can be. utilized. This is my person
al opinion that it's ludicrous to have to use a judge to sit and hear 
ex parte proof when a default has been entered. To bring those 
commissioners forward to hear these cases on an ex parte proof, 
council could bring in proposed fmdings of fact like they do before 
a commissioner in an uncontested divorce case. He could put on his 
proof before a commissioner. The commissioner can sign those fmd
ings of fact, submit them to a judge, to enter a judgment. Right 
now I do not believe the commissioner has the power to enter a 
judgment. 

We have also proposed a study that is Council for Court Excel
lence of a lower court system. I want to emphasize council has not 
approved or endorsed a lower court system but they have endorsed 
formally an inquiry study into the use of a lower court system. 

This proposal as you've already heard would assign all cases, say 
$10,000 and below to a lower court, the landlord and tenant 
branch, the small claims branch, part of the family division, the 
nonjuried misdemeanors would be heard by the lower court system. 
Again, utilizing a state-of-the-art computer system, utilizing a new 
set of rules for discovery for the lower $10,000 cases would permit a 
jury of six persons to hear these cases when demanded but have 
not a trial de novo as other courts do, other States do but a direct 
appeal if which there is a lower appellate court would go directly 
through that court for errors and commissions. 

We believe that the proposal has merit. We believe it should be 
considered. This is not a return to the court of general sessions. 
This is not a return to the old days .. Forty-five States have a lower 
court system. When you consider the number of cases below 
$10,000, when you consider the opportunity to get to a single judge 
assignment which is impacted by the fact that these judges must 
serve in the landlord and tenant court, small claims court and the 
civil assignment court and the judge in chambers, they have so 
many duties that it is difficult to let them focus on a single docket. 
If we take this out of the court system the superior court judges 
then would focus entirely on felonies, serious misdemeanors and 
the major civil cases over $10,000; $10,000 is an arbitrary cutoff 
right now because we see this dramatic percentage of 60 percent in 
superior court. It might be a higher jurisdiction level. 

We must also be mindful that this month or in May the jurisdic
tional level in diversity cases increases in Federal court from 
$10,000 to $50,000 and that is going to have an impact on the supe
rior court as well. 

Expanding just a little bit further on this lower court the one 
suggestion is that the judges would serve for 7 -year terms. It would 
be paid a percentage of the salaries to superior court judges and it 
would be used as a stepping stone to the superior court. The judges 
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who perform well, the judges who show that they are indeed of ju
dicial caliber would then move on up to the superior court. 

This is again going to emphasize an ability to step back and take 
a look at it. We want to note too that Judge Ugast has appointed a 
commission of. bench and bar to look at certain aspects of civil 
delay. We are hoping that will also impact and we hope the Coun
cil for Court Excellence a contribution. 

We see serious problems for the 21st century. We want to look at 
solutions now at this time before we are drowning in the problems 
of civil delay. 

Thank you very much. I'm happy to discuss any of these matters 
or answer any questions. . 

Mr. SCHEUERMANN. Thank you, Mr. Forester. I would note that 
most of the suggestions that you have raised in your opening re
marks would not seem to address specifically any legislative 
changes in the court structure but rather seem to go to the inter
nal operations of the court as it's presently structured. 

Other than the long hard look at a lower trial court that you've 
addressed what of the proposals that you have put forward do you 
feel would require congressional action versus internal adjustments 
to the court's current operating system? 

Mr. FORESTER. Actually very few of you have noted, however, 
these proposals we think impact on congressional action. For exam
ple, we don't believe we can get single judge assignment calendars 
until the court looks seriously at, or the Congress looks seriously at 
a lower court system. 

We don't, we believe, for example, the proper use of commission
ers should be expanded and this is not a defmite proposal to the 
council. We have looked at the utilization of commissioners. All of 
this will impact on the reorganization. 

Mr. SCHEUERMANN. We've heard testimony about the need for 
additional judges and the need to expand the role and the scope of 
commissioners in the current superior court system. Does the coun
cil have a position on the extent to which the Congress ought to 
increase the superior court bench, increase the number of commis
sioners and what the appropriate numbers would be in that 
regard? 

Mr. FORESTER. The council has taken no position on the expan
sion of judges on superior court or on the commissioners. The coun
cil and our committee specifically have talked at some length about 
the utilization of commissioners and their authority which we hope 
the Congress will take a look at. The statute now of course restricts 
them severely. 

Mr. SCHEUERMANN. How would you like to see us take a look at 
that in terms of what do you think the scope of their authority 
ought to be? 

Mr. FORESTER. I think if I may the utilization of the magistrates 
in the Federal system is a very good parallel and very good analogy 
and I don't believe we use our commissioners nearly to the extent 
that the magistrates are used in the Federal system. I think you . 
need to look at the comparison of the two as a parallel for both 
courts. 

Mr. SCHEUERMANN. Currently the commissioners are appointed 
by a committee based upon a recommendation to the board of 
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judges by a committee of lawyers. Would you have any views on 
whether or not that appointment to process ought to change if the 
role of the commissioners in superior court is expanded? 

Mr. FORESTER. Again, you're going beyond anything that council 
has considered but just speaking as Gordon Forester on that sub
ject, I've always been concerned frankly that the magistrates in 
Federal court are appointed by the board of judges in the Federal 
system. 

I do think the appointment and the qualifications of the commis
sioners should be looked at. I don't know, I'm not at this point 
qualified to· say how that process should be, but I heard you earlier 
talking about perhaps going through the judicial nominating com
mission for the commissioners. 

I'm not sure that's necessary; as long as we're able to find quali
fied people willing to serve. 

Mr. SCHEUERMANN. Does the council have you on the creation of 
an intermediate court of appeals and if so, what is that view? 

Mr. FORESTER. Yes, the council has endorsed the intermediate 
court of appeals. The executive committee has. The details are still 
not quite clear to us. We have discussed, studied some of the pro
posals and we do not have any recommendation on the specific for 
those proposals at this time. The court, in concept, we do favor. 

Mr. SCHEUERMANN. One of the things that became very apparent 
over the last couple of months as we've started to look at the issue 
is the impact of drugs on the court system and the extiant to which 
it causes grave distortions in the allocation of resources within the 
system. 

How do you think in the context of the reality that we're dealing 
with, that is the current drug epidemic, what is going to be almost 
certainly an increase in the court's business as a result of that, 
stemming from the, assuming there are 700 additional police offi
cers added and the like, how do you think the court ought to deal 
with that as an institution in terms of structuring and organizing 
itself to meet what is going to be coming down the pike? 

Mr. FORESTER. Well we believe that most of our proposals would 
assist in dealing with these increases and you call it a current drug 
epidemic. I don't see it ever changing. To me it's a fact of life for 
the rest of our lives and that we have to deal with it again proves 
this type of proposal with looking at a lower court system looking 
at the use of the commissioners with more efficient and, when you 
talk about legislative consideration, I think the legislature that 
Congress should consider, what kind of funding is needed in superi
or court for state-of-the-ru.t computer systems. 

We're not utilizing these tools. We have to utilize these tools if 
we're going to deal with this epidemic of drug related violence and 
crime. 

Mr. SCHEUERMANN. I would like to open the questioning up to 
other committee members. 

Ms. DANIELS. I'd like to go back to one point that you made earli
er. You did talk about the possibility of instituting this court of 
lower jurisdiction and that the individuals who would be selected 
to fill the judgeships or magistrate or commissioner roles, whatever 
it would be, in that court would then be a training ground for even
tual appointment to the superior court. 
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Given that, in the event we were to create such an animal, and 
with the limitations that you indicated, would you then see, as 
well, as additional role for the commissioners to play? Would you 
see an elimination of those commissioners or how exactly would 
that be implemented? I'm curious. 

Mr. FORESTER. I think the commissioners would still playa very 
significant role in the superior court in handling arraignments and 
handling bond hearings and handling certain discovery functions. 
That's why I used a parallel of the magistrate system in the Feder
al court. Discovery problems are handled almost universally by the 
magistrate and that would certainly be, the hearing commissioners 
would be even more important, I believe, under this proposal. 

Ms. DANIELS. What about the selection proceAs? What would you 
see as the-would there be some change in the standards you 
would utilize to select these individuals for the court of lower juris
diction? 

Mr. FORESTER. Oh, I don't think it would be any change in the 
standard at all. You still want the highest possible standard of ex
perienced lawyers to serve on that lower court. Again, I've sort of 
suggested the carrot, you're not going to be dealing with this lower 
court jurisdiction all your life if you do a good job because you then 
move up. 

Ms. DANIELS. I guess the problem I have to some extent is that I 
become very concerned with the individuals who become appointed 
to such a court of lower jurisdiction, would as of necessity have to 
be individuals who had their finger on the pulse, so to speak, be
cause that is where you see your everyday ordinary type of situa
tion. Would you want some additional factors in the selection proc
ess? Or do you really see it being comparable? A lot of people have 
expressed concern over the last 2 weeks about our current system 
for the appointment to the superior court and I would only those 
issues such as the fact that they come from backgrounds where 
they have not necessarily had exposure to these so called day-to
day-problems. I would see that only compounded in a court of lower 
jurisdiction. 

What is your feeling about that? 
Mr. FORESTER. I'm reminded of something that Paul McCartle 

told me once. He came from Covington & Burling which as you all 
know is a rather prestigious firm here. He came out of small 
claims court and said to me, you know Gordon, this is the people's 
court. This is where the people come and really meet justice on the 
firing line. This is the most important court, most important 
branch of the superior court. He really meant that. 

Now I suppose what you're saying is and I guess I would have 
some problems too. If you had someone who had specialized in ad
vocacy for the supreme court all of a sudden pointed to the lower 
court you might not have necessary contact with the people but I 
believe that frankly small claims lower cases, landlord and tenant 
they deal with human problems. They deal with due process, they 
deal with legal questions. I don't think they're demeaning just be
cause the amounts are less, the problems and the issues are still 
there and there is still significant, not an antitrust case, but never
theless the human problem is just as great at that level. 
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I don't know, I haven't really tried to say what is a profile of the 
lawyer who should be appointed to this court but certainly I would 
want someone that had some human understanding other than, 
and legal abilities. But other than that, I don't think it would be 
significantly different. 

Ms. DANIELS. Thank you. 
Mr. SATl'ERFIELD. Mr. Forester, I'm familiar with the council and 

I was somewhat struck by the way you formulated your testimony 
and I guess it has more to do with your work on problems in the 
superior court as opposed to D.C. Court of Appeals, for example, 
you talk about restructure and the restructure is at the superior 
court level or below dealing with the other courts. You talk about 
the need for study. Is that a study that has come from your group 
or are you asking us or some other group to do a stUdy? 

Mr. FORESTER. I'd be delighted to see your group initiate a study. 
We intend at council to initiate a study. Funding is a problem but 
we're working on that. 

Mr. SATTERFIELD. Hopefully if you get the funding doyou have 
some time frame that you expect that study will be completed? 

Mr. FORESTER. I'm not looking at an exhaustive analysis of this 
concept. We're talking more about the statistical information about 
the impact that such a court would have on the superior court on 
the speedy trial for the felonies, areas that are more statistical 
rather than a long drawn out conceptual analysis. 

Mr. SATTERFIELD. OK. 
Mr. FORESTER. So we're talking about hopefully within the next 6 

to 8 months. 
Mr. SATTERFIELD. Did you focus at all on a similar need or a simi

lar study for the intermediate court1 
Mr. FORESTER. No, we have not be~ause this year our committee 

has been devoted to civil trial delay. We have spoken with other 
judges or appellate court judges about working on the appellate 
delay. This is something we want to do but we just have so many 
resources that we are able to devote and this has been trial, al
though as I said the executive committee has endorsed the concept 
of the intermediate appellate court. 

Mr. SATTERFIELD. One additional. question that has to do with 
computerizing the clerk's office or the court system. Do you have 
experts in your group who are familiar with the process who could 
be helpful in terms of developing what is needed in order to make 
something like that function? 

Mr. WILLIAMS. We have in the past" working with the district 
court, have utilized local area businessmen and perhaps other indi
viduals who have expertise in technological areas. We do not have 
on staff that capacity. We generally have the ability to obtain it. 

Mr. SATTERFIELD. Do you have a paper or anything that describes 
how something like that would be done and could you share it with 
this committee? 

Mr. WILLIAMS. We could share with you our past experience with 
the U.S. District Court along those same lines. We'd be happy to do 
so. 

Mr. SATl'ERFIELD. If the committee thinks that is useful perhaps 
they will ask you for it. I would ask you for it for my own benefit 
but that's a committee decision. Thank you. 
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Mr. SCHEUERMANN. Mr. Forester, Mr. Williams, I'm sure you're 
both familiar with the 1978 Friesen study of civil delay in superior 
court and if I recall correctly that study determined that some
thing like 85 percent of judicial time was devoted in civil cases to 
15 percent of the court's civil docket. Had that study been looked 
at by the co~ncil or do you contemplate looking at that study as 
those figures might exist in 1989 as opposed to 1978? And have you 
looked at it also in addition. Would. that be something again that 
you would look at in conjuncture with your examination for a need 
for an intermediate appellate court? 

Mr. FORESTER. We are currently awaiting a new study which has 
been done by the or being done. by the National Association of 
State Courts. We understood that the study would come out in"this 
past September. It has been put off and off and off. 

It concentrated on a number of jurisdictions including the Dis
trict of Columbia and comparable jurisdictions for comparison of 
what is going on and what the problems are and some solutions. 
That we feel is much more current than the 1978 study which we 
would like to have this for 1988 or hopefully 1989, and that goes 
through 1987 figures. 

Hopefully that will be out momentarily. I'd like to comment a 
little bit and maybe in self-defense on the appellate courtwork that 
we have not done. We have-I spoke recently with Judge John 
Kern of the D.C. Court of Appeals who asked me for some informa
tion which I supplied him and informed me of the difficulty he had 
just 16arned of getting transcripts up to the court and that the 
delays were running 8 months, 10 months, 12 months. So Judge 
Belsenalso told us this past week of hearing an appellate argu
ment on a panel in which the defendant had been sentenced to a 
minimum of 40 months; I forgot what the maximum was, in jail. 
They heard the appeal in the 39th month of his sentence. That 
was-the conclusion is obvious. But there are so many problems 
there in the appellate court that can be looked at too in terms of 
such as these transcripts. 

I was told last week in superior court that they are short eight 
court reporters and therefore we had to start voir dire in a case 
because we couldn't fmd a court reporter. Now why can't they fmd 
court reporters? I don't understand because those people are well 
paid. They work hard. You would hope that those court reporters 
are available. 

Mr. SCHEUERMANN. Would you advocate going to some other 
form of transcription other than the physical use of a live body 
court reporter? 

Mr. FORESTER. The ABA Journal recently reported the experi
ment of using a television videotape reporting. I think that has 
some real possibilities. I think all of these have to be looked at just 
because we are so accustomed to having a stenotypist there does 
not mean there are not other ways to do it. There are also comput
er produced transcripts from the reporting that could be done. 

Mr. RACHAL. Mr. Chairman, I have a couple of questions for Mr. 
Forester. There are many of us I guess on the panel that are 
keenly interested in the one-judge assignment and I wanted to in
quire if you had any information as to what impact this would 
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have positively on the court's docketing in terms of reduction of 
court delay? 

Mr. FORESTER. Well, I think this has to go hand in hand with get
ting the $10,000 and under cases on a separate track or out of the 
court. Once you do that then you're concentrated on $5,000 cases 
filed in 1987 which presumably will conclude in a period of time 
some earlier than others. As I said one of the real advantages is 
even though you have a case over $10,000 it may be a very simple 
case. And a judge by an earlier schedulin9: conference say can 
bring the parties in and say you really don t need any discovery 
period here, why don't you do your two depositions and let us set 
this thing down, maybe we'll waive your jury trial, we'll proceed, 
maybe they won't proceed or we can proceed within 60 days, within 
90 days whereas another major medical malpractice case for exam
ple with six defendants and all kinds of depositions and you know 
discovery is going to on in the next year or the year and a half so 
that is scheduled for, you know, you don't treat all cases alike. You 
base the cases on what their needs are. That alone will give you 
expedited results. 

Mr. RACHAL. Is there sou!e possibility short of getting to a lower 
court in place of amending t:\te rules that we now have with regard 
to designation of civil I and ~.::ivil IT cases to do what you suggest in 
terms of some dollar am0unt as being one factor that the court 
would look at in designating a case as civil I versus civil II? 

Mr. FORESTER. I think the court could do this without any serious 
rule amendment, just to take the $10,000 cases and put them on a 
fast track. Obviously, if they're going to limit discovery they're 
going to have to change it but that's why we've asked the court to 
assign these cases to senior judges to bring them in in bunches and 
take a look at them and see what their needs are. 

Mr. RACHAL. What is the council's view with regard to the issue 
of part time use of judges? 

Mr. FORESTER. We at the council have not discussed that. I would 
like to suggest if I may put on my personal hat as a lawyer instead 
of the council the work that's being done in the various alternate 
ways of resolution as much as mediation and arbitration I find are 
very effective and I'm very pleased with them. I believe that is 
something that should be pursued vigorously. Now we have not 
gotten any statistics back on the number of cases arbitrated and 
then sought a trial de novo. That's going to be significant. 

If the majority of them are being resolved with arbitration then I 
think we should increase the efforts to arbitrate and I think there 
is where the part-time judges come in, sit as an arbitrator or law
yers sit as arbitrators and do a good service to the court and really 
eliminate a lot of-or speed up a lot of these cases. 

Mr. RACHAL. I noticed earlier tha.t you were doing part of the tes
timony by corporation council, Mr. Fred Cooke. Do you have a view 
with regard to the issue of expanding the court hours to provide for 
say a night court or evening, weekend court? 

Mr. FORESTER. No. There again the counsel hasn't acted on this 
so please accept this as my view and I consider this just like any
thing else, let's utilize any vehicle we can. I see no reason not to 
have a night court, not to have landlord and tenant or a small 
claims court or other courts sitting at night. Obviously you. need 
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staggered times for judges and court "personnel but she instructed 
Mr: Cooke abollt flextime and that's certainly a vehicle that can 
be utilized and I think to me it's not even debatable. These people 
need time in court. Why do they have to take off work and come to 
court? Give them a time, an alternate time, they can come at 
night. We used to have a night time small claims court. I don't 
know what happened to it. . 

Mr. SCHEUERMANN. We still do, Mr. Forester, as a matter of fact 
it was mandated by the Congress in the small claims statute; Small 
claims, 163901 and sequence of the District of Columbia Code. 

Wlr. BARNES. For the record it's in the rules of court. 
Mr. SCHEUERMANN. Both Wednesday evening and Saturday 

morning sessions, but the court has discouraged litigants from 
scheduling cases at those off-hour times. Does the council have a 
view on that? 

Mr. FORESTER. No sir; obviously I didn't know that. 
Ms. DANIELS. Any other questions? 
Mr. RACHAL. Yes, just a couple more. I personally appreciate 

your commenting about the use of the commissioners with regard 
to the ex parte proof hearings and I think we will take a serious 
look at that recommendation as we search for ways to better 
deploy the use of commissioners. But let me also ask what has the 
council done anything with regard to looking at this whole bur
geoning area of L & T cases? Because in your prepared text on 
page 2 the table indicates there's some 80,000 cases in 1987 that 
were filed in the L & T area. Is there an ongoing stUdy? I would 
just also mention that council needs to be commended on the rec
ommendation that's made with regard to small claims court area 
where the jurisdictional models have been changed and helped 
move that whole process along. Also helped move along the issue of 
having attorneys· not having to appear on behalf of corporations so 
is there anything going on in your think tank with regard to L & T 
cases? 

Mr. FORESTER. Actually, we have not taken any active look at the 
landlord and tenant branch. Again, I guess the squeaking wheel 
gets the grease, but my own personal view is even though they are 
handling 80,000 cases they seem to be handling them extremely 
well. 

I don't know, I'm not a litigant in that court and I'm not a de
fendant in that court. I don't know how they view it but at least 
from the outside numbers and from the way I see that is operating 
I see them as handling themselves in the court very well. . 

Now I could be totally wrong if the council should be taking a 
look atit, I'd like to know. . . 

Mr. SCHEUERMANN. I would note that the numbers in the land
lord and tenant court are down to 80,000 from a high I think of 
around of 118,000 in 1977 so that you're looking at efficiency, I sus
pect you could look to the landlord and tenant .clerk!s office as 
probably one of the most efficient organizations in the city of 
moving paper and cases through that system. . 

Mr. FORESTER. I quite agree. Actually, that's also a reflection on 
decline in low-income housing in the District during that period of 
time. 

Mr. SCHEUERMANN. Sure, you're right on that one. 
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Mr. RACHAL. I have nothing fu~her. 
Mr. BARNES. Mr. Forester, I understand that in the past at least 

the council has taken, has supported further expansion of small 
claims court jurisdiction. Last week, Chief Judge Ugast testified 
that if the amount were expanded to $3,000 I believe it could, the 
small claims court could take in another 3,000 cases. I wonder what 
you think the council's current view would be on expanding the ju
risdictional. amount in small claims court as the way of dealing 
with those close to or more than 6,000 cases that are under the 
$10,000 amount jurisdiction. I would suggest, for example, that it 
seems to me it would be far easier to absorb 3,000 to 6,000 into 
small claims court where they currently handle 30,000, than it 
would then to create a lower court to try and do that. I don't know. 
I'm asking what you think the council would think about that as 
an approach or has more thought been given it? 

Mr. FORESTER. Well, I would see when the council advocated it 
and I think it was really the driving force behind the increase from 
$750 to $2,000 they were seeking actually a greater increase at that 
time. How much were they asking for? 

Mr. WILLIAMs. I thought it was $2,500. 
Mr. FORESTER. Maybe $2,500. Certainly there are inlpact studies 

on this. There seems to be a monetary level of the case that is 
more subject to a small claims dispensation. 

I'm a little reluctant to say how much further we should go. I 
don't know for example. It could be the jurisdiction could be $5,000. 
I don't know. I would say though that I believe the council would 
normally advocate the increase in the jurisdiction of small claims 
court. . 

Now as to the other part of your question that would be the 
answer to a lower trial court. I think that is an area that is part of 
the area I'm talking about and needs careful examination. 

We don't know that we should have a lower trial court. Maybe 
this could be an answer. On the other hand there are many of 
those cases that are $10,000 or below that are not subject to a small 
claims summary disposition. They have to have court time and at
tention. They do need a judge to guide them through. They do need 
some discovery. But it's certainly an area that I think that again 
with an open mind we should look at all possibilities of ways to re
solve the critical periods we're facing in civil delay. 

Mr. SCHEUERMANN. Mr. Forester, if the role of the commissioners 
in superior court were expanded as you have heard the discussion 
flow this mornlug, as a practical matter would that not address the 
problems that you are looking potentially to a lower trial court to 
address? 

Mr. FORESTER. I don't think so, Mr. Scheuermann. I think the 
commissioners' .roles have to be expanded with an eye on due proc
ess of just how far they can go alid what they can dispose of. When 
I suggest they handle ex parte proof, when I suggest they handle 
discovery problems and they can be an enormous assistance of re
lieving judicial time but I don't think they are the answer fO'r this 
crisis that we're facing in the numbers of civil CflBes that are going 
to be set aside as the felony cases increase. 
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I don't think they're the answer. I think they can help solve 
some of our problems now and we should utilize them, maximize 
their efficiency. . 

Mr. BARNES. OK, Mr. Forester, recently Senator Weicker voted 
one of our statesmen who he said on one occasion said that ifev
erybody saying the same thing ain't nobody thinking and I know 
that Congressman Fauntroy appreciates the role that the Council 
for Court Excellence plays, the conscience, if you will of the court 
and your testimony here this morning has demonstrated that that 
is an important role and continues to be. We really appreciate you 
taking your time to share this info'''mation with us. 

Mr. FORESTER. Thank you very much. I appreciate the commis
sion listening to us. 

Mr. BARNES. Our final witness is Keith Watters who is the presi
dent of the Washington Bar Association. We certainly welcome you 
here this morning. I note that you have a statement which will be 
distributed among the panel members. You may proceed as you 
wish either reading this statement or summarizing it. It will be 
made, the entire statement will be made a part of the record. 

TESTIMONY OF KEITH WATTERS, PRESIDENT OF THE 
WASHINGTON BAR ASSOCIATION 

Mr. WATTERS. Thank you very much. I'm very glad to be here. 
I'm honored that the committee has asked the Washington Bar As
sociation for its comments. I'm sure many of you are familiar with 
the Washington Bar Association. We are primarily black lawyers 
here in the District of Columbia in private and government prac-
tice and on the bench. . 

We are an affiliate of the National Bar Association. I am actively 
practicing in the District of Columbia courts and 1 also practice in 
the State of Maryland. I think this gives me a unique focus on com
paring the ways things are done differently in the different juris
dictions. 

By and large I'm happy with the way things are progressing in 
the District of Columbia courts. As we all know there's always 
room for improvement everywhere.' 

I have thought about the need for an intermediate court of ap
peals and I endorse Judge Rogers' testimony which I studied. and 
he gave here last week. 

I'm not going to read my t~stimony. I'd rather spend my time an
swering questions because I think Ws more valuable, that type of 
interchange. Briefly stated Maryland and Virginia have courts of 
lesser jurisdiction which I fmd to be extremely useful in resolving 
things. For example, the general district court in Maryland in .the 
criminal side which I have appeared many, many times goes 
through cases first offenders, misdemeanors, extremely efficiently 
and the results are generallr.. very good. l think this could also be 
done on the civil side. I don t do as much on the civil side as I do 
on the criminal side but if you don't like what you get, start all 
over again. 

1 think it's very important to have efficient methods of going to 
court. My clients, they come to me and very often I say I'd love to 
~K..9 your case but it's going to be too expensive in superior court. 
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Telling people that doesn't make them happy. We are in danger of 
losing the traditional family practitioner in this city because of the 
amount of time it takes to go to superior court. 

I think that would be a very, very serious loss if a number of 
practitioners keep declining because people have legitimate rights 
that need to be litigated and addressed. If the courts are not acces
sible in terms of efficient time and cost efficient methods of resolv
ing your disputes, you're in trouble. 

To meet a litigated case in the criminal branch of the District I 
regularly charge more now than I charge in Maryland because it's 
going to take a lot more time, back and forth, back and forth. 
Maryland-even in the circuit court will very often-one or two 
trips and the whole case is resolved. For a first offender, someone 
charged not with a serious crime, I think this should really be the 
rule rather than the exception. 

I hear a lot about more and more judges-I haven't thoroughly 
studied this issue but sometimes-let me give you an example-I 
do a lot of personal injury work and I sign, every time an authori
zation for medical records comes from a doctor. I'm saying to 
myself why am I signing for these things. How about getting a 
rubber stamp? The point I'm making is we can add and add judges 
and it seems to me the Xerox machine, the fax machine, the tele
phone, every time there's a technological advance we seem to 
create more paper, more rules, more regulations. If someone has a 
relatively simple problem and someone has good experience and 
good sense of the problem, you sit down and say this is the way to 
resolve the problem. That may be a broach. We set up so many 
mechanisms. I believe every time you create a judge in no time at 
all his docket is going to be full. It's the old saying about prison; 
you put a prison someplace it's going to be full. Is that going to 
stop crime? Are people safer because we have that prison? I don't 
necessarily believe by arresting people en masse without address
ing the other line symptoms of what's creating the problem we're 
going to resolve it. 

What I'm saying is I'd like to see some of the things they've in
stituted in Maryland like trial de novo, broad expungement stat
utes. If you have a first offender, someone who goes to work every 
day why not give him a break? Why not say, listen if after 3 years, 
as they do in Maryland, if you do everything you're supposed to, 
you'll get a fresh start in life. 

I think that's very important for people to continue to be good 
citizens; to say I got a break too in the criminal system. People are 
not really evil people. People make mistakes, involved with drugs; 
involved with writing a bad check. We don't have a broad expunge
ment statute in the District of Columbia. I think that's very impor
tant. The prosecutor or judge could say I'm going to give you a 
chance. That case can get. resolved in 10 minutes instead of three, 
four, five trips back and forth to court using up precious resources 
on people who end up on probation anyway. 

When we arrest people en masse we should have probation pro
grams and resources that make sure they don't come back to court. 
I think that's just as important as the eschewing the right to due 
process; just as important that these people are redirected in their 
lives. Criminal cases are staggering. What are we doing about help-
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ing these people not come back again. It's just as important to put 
the resources there. 

Maryland uses what's called ABA pleas where the judge, the 
prosecutor and the bench attorney can agree on the sentence 
before the plea is entered. It's commonsense if you know what 
you're going to get you're not going to spend a lot of time flling for 
motions and going back and forth. It can be resolved very quickly. 
Not all judges utilize it. 

The more tools you have for keeping people out of litigation proc
ess which I really feel is a breakdown in communication, good law
yers should be able to settle the case. I have literally hundreds of 
personal injury cases we settle each year. We don't go to court. We 
go to court as last resort because we know it's generally inefficient 
to go to a court system. So we let the insurance companies, they 
know, the lawyers for the insurance companies know this, so it's a 
tremendous tool actually to stay out of it because we don't want to 
go to court. 

Actually you're going to go to court in the District of Columbia 
and you know you're going to spend more in legal fees in waiting 
than settling this case. So I think it's very, very important to have 
these lower courts because it allows people to get into court ~ickly 
and this works for both sides, whether you're plaintiffs attorney or 
defendant's attorney. If you have a legitimate complaint and you 
want justice you can get it quick and fast. 

What they use in Maryland is also stet dockets. This is another 
way of if you're good, you're still going to have a record but we're 
going to dismiss it after a certain period. State's attorneys office in 
Prince Georges County-Alex Williams who runs it now-is a very 
fme and competent man and many of you know him. They give a 
lot of discretion to those State's attorneys about making decisions. 
Here in the District very often you have to go up the bureaucratic 
chain to get permission to do anything. How can the U.S. attorney 
be making decisions that are efficient and fast if he doesn't have 
discretion? 

We're always stressing the importance of the number of black 
judges on the bench. We feel it should be representative of the city. 
I am always striving to see that the racial makeup of the bench is 
reflective of the city. It's not and we feel improvement needs to be 
made in that area. 

I want to just highlight some of the other things I have on this 
testimony I prepared. I would just really like to add by saying com
radery between bench and bar is very, very important. When I go 
to coud in Upper Marlboro, they pride themselves on how well the 
bar and the bench get along with one another. We feel that this is 
very, very important to encourage this, because if my client re
spects me when I'm in court and the judge respects me and I re
spect the judge, they're going to listen to my advice and not going 
to start saying well you know you really don't know what you're 
doing. You got to have confidence in the lawyers and judges and we 
have to keep that in the forefront at all times. 

That's just generally highlighting what I had to say. If you have 
any questions 1'd like to answer them. 
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Mr. SCHEUERMANN. I'd like to start off by asking you to opine as 
to why the comradery that you see between the bench and the bar 
in Prince Georges County does not exist in the superior court? 

Mr. W ATrERS. As you know this is probably a very sensitive area 
so I'm going to have to try to let you know what I think in terms 
that are going to appreciate the fact that I do represent all the law
yers of my association. 

One thing judges in Maryland and I know the exact system, I 
think they're appointed and elected, appointed for a period and 
then they have to be elected, I'm a strong advocate of home rule. I 
live in the District of Columbia. I would like to see us more in
volved in the selection of judges. The President makes the fmal de
cision in the District of Columbia and the President is not necessar
ily responsive to the needs of the constituencies. He's not directly 
answerable to the constituents. I don't think in the White House 
they have somebody who's in charge of District affairs, that's going 
to be looking out for our interests. 

I think it's very important the bal" playa vital, important role in 
the selection of judges. That way the relationship is cemented. The 
head of the Prince Georges County Bar Association is a judge. It's 
Steve Platt. They come out, mix, and we discuss things. We have a 
different tradition here in the District of Columbia. It's almost as if 
the judges are afraid to talk to the lawyers, afraid that there's 
going to be some accusation of impropriety or something, but I'd 
like to see that. 

Mr. SCHEUERMANN. How would you like to see the current Com
mission Presidential Appointment Senate Confirmation Selection 
System change? 

Mr. W ATrERS. I would mee to see a local based commission have 
the fmal selection and perhaps give-still have the Senate confirm 
that pti-rson. I don't necessarily know if the President needs a role. 
I'm not sure why the President of the United States needs to 
decide who is to sit on the local bench. I don't understand. Perhaps 
you have a better understanding of that but I was never familiar 
with that. 

Ms. DANIELS. I think that's largely been a problem and I'm sure 
you recognize that some of the issues you raised have been issued 
by other individuals. I don't want you to feel that you are at all 
alone in that regard. 

I certainly feel very strongly about your comments with respect 
to the relationship between the bench and the bar, having just left 
the jurisdiction where I would have expected that there would not 
have been good relations. I was living in New Mexico for many 
years and one of the things that made it easy for me to do my job
I was a volunteer director of legal services project of my own cre
ation as well as my husband's and the relationship between my 
office, for example, and the local judges was close to the extent 
that we were able to assist in the speedy administration of justice 
because of that relationship. 

I suppose what has shocked me in the last year since I've been in 
the District of Columbia is that number one, everything you say is 
so true. The time that you spend. How can you go to a courthouse 
on Monday morning when you're scheduled for a hearing at 9 
0' clock and your client gets that notice that says 9 o'clock. They 
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walk into a room in JM125 or whatever it's currently called and 
they sit there for 45 minutes to 4. hours to 6 hours and sometimes 
never have their case called. You know they've anticipated, as you 
say, this day for so many months because this is going to be the 
one time where the most important thing in their life is going to 
take place. Yet they sit through this grueling process and then you 
fmd out that you can't even fmd out where you're going to be that 
day until you go to some other courtroom and you don't go. Only 
your attorney goes and you sit there quaking in your boots because 
you don't know when your attorney is coming back. You're afraid 
listening to the loudspeaker that you could miss your one opportu
nity. Then the next thing you know your attorney comes back and 
says well I'm not sure, we don't know yet. I've got to get back in 
this other line and find out again, only to find out that things have 
changed that day. 

For the life of me I don't understand why there's no-why you 
don't just walk into the court and there isn't a list that says where 
you're going to be going that day. Computers or no computers, au
tomation or no automation; I just don't understand. I guess I've 
moved a long way from the relationship between the bench and the 
bar. But at the same time it comes back to the idea that if some of 
these justices, it seems to me, had some experience being members 
of the local bar and going through this process, that perhaps this 
process wouldn't exist in this way. Again I think it's important not 
only that justices reflect racially to some extent the population of 
the District but that they need to have a certain sensitivity to that 
community which I think you can only get if you're forced in some 
regard to participate in the events in the community. 

You mentioned the Maryland system. One of the things· we 
talked about last week was the retention election nonpartisan type 
of mechanism, whereby the citizens can say well yes, I think this 
person has been doing a terrific job and yes, he or she will continue 
to do so. I'm wondering if you have any feeling about that type of 
system being brought into the District as opposed to the system we 
have now and if you think that would perhaps make our justices 
more reflective of the community and have a sensitivity of prob
lems that they may seem to not have such a sensitivity to it at the 
time. 

Mr. WATTERS. I would agree with much of what you say. I'm 
sorry--

Ms. DANIELS. I've been waiting for 2 weeks to get all of that out. 
I just needed a forum. 

Mr. WATTERS. I haven't really studied all the aspects of getting 
the judiciary more involved in the community. But I think it's 
very, very important. I think getting away from a presidential final 
selection is a big step. Looking at what they do at Maryland, I 
think it would be very instructive to us. I think the more we have 
citizens involved in the justice system the better the system we're 
going to have, because we'll all have to answer to a different con
stituency; I do. You folks do. Accountability is the name of the 
game and if you're not accountable you tend to lose touch with who 
puts you there and why you're there. 

Ms. DANIELS. Thank you. 
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Mr. SCHEUERMANN. Currently, you've heard the testimony of the 
prior witnesses. The court system is being driven by the drug prob
lem that exists in the District of Columbia, while not absent from 
Prince Georges County and perhaps not as acute a driving force in 
the judicial system there as it is here, what response do you think 
is appropriate from the judiciary to the current epidemic of drugs 
that are inundating its resources? 

Mr. WATTERS. AE you know, the drug problem is probably con
suming more of our time and effort in the court system and in the 
media than any of these other issues. This era is Vietnam. We 
have no solution no matter what we do. I think we need to look at 
radical approaches to the drug problem in ways we handle it. I 
think it needs to be approached as a health problem. I think law 
enforcement is ill equipped to get to the root of the individual, no 
matter where he is, rich or poor, who is sitting at home now, ad
dicted to drugs. I think as Judge Green once told one of my clients, 
Henry Green, that you're risking getting AIDS by continuing to 
shoot up with dirty needles. There's nothing I'm going to say to 
you that's going to make you stop using drugs. I think that's the 
reality of the situation here that no matter what we're going to do 
to people, as long as they want to use drugs they are going to con
tinue to use drugs. I think our resources are better spent placed in 
drug prevention, education programs, showing the children in the 
city what drugs can do to them and then when people want to get 
help, making help available. I think prosecuting people is not 
really going to get us anywhere. 

Mr. BARNES. Questions? OK, M!'. Watters. 
Mr. RACHAL. For the record I'd like to thank Mr. Watters for 

coming. 
Mr. WATTERS. It's a pleasure to be here. 
Mr. BARNES. Mr. Watters, we appreciate your testimony and 

many of the things you had to say. There are those of us who agree 
with it and I'm sure that the committee will consider your 
thoughts as it proceeds in trying to deal with both the near-term 
and long-term problems faced by the judicial system in the District 
of Columbia. 

The Washington Bar AEsociation is a very important entity in 
the District of Columbia and the advice and counsel of that associa
tion over the years has been critical to the work of the committee 
and will continue to be and we appreciate your taking time out of 
your Saturday to join us this morning to share those views with us. 

Thank you. 
Mr. WATTERS. Thank you. 
Mr. DANIELS. Johnny, if I may I'd like to first of all thank Jack 

Schenermann and Marialice Daniels for the wonderful job they did 
in putting these hearings together last Saturday and this Saturday. 

I know there was an enormous amount of work involved and in 
helping answer my phone over that period of time I know that 
there's a lot of material that didn't get on the record that has been 
recorded in my mind and I know Jack's mind and in Marialice's 
mind. That is the people who called us and consulted with us and 
who were kind enough to take time to share some of their views all 
the way from the Federal courts down to the courts iu Maryland 
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and Virginia. So I do thank Jack and Marialice for an incredible 
job they've done. 

Then pass the torch on to Mr. Rachal. Speaking of public ac
countability, which was sort of the last note that was hit here in 
Tony's hearings, we'll be chairing his workshop on May 20, I be
lieve, doWn at the city council and I urge you all to continue your 
participation and involvement and then after Tony's hearing in 
June we'll be meeting again. The exact place we really haven't de
cided yet but we'll be meeting to take all these issues and ideas 
that we've heard over the last couple of weeks and seeing what in
terim reconunendations, if any, at this time we wish to make to the 
Congress and to the District Committee. 

So once again I thank Jack and Marialice and I thank Johnny 
Barnes for his magnificent chairmanship and stewardship of these 
hearings. I'm very proud of what we're doing so far. 

Mr. BARNES. With that last comment we need say nothing fur
ther. The subcommittee stands adjourned. Thank you. 

[Whereupon, at 12:37 p.m., the mission team was adjourned.] 
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