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PREPACE 

This manual has been prepared by the Law Enforcement Assistance Administration 
for the purpose of assisting criminal justice agencies covered by its Equal Employment 
Opportunity Guidelines in their preparation, implementation and maintenance of equal 
employment opportunity programs. The information and material contained in the 
manual is presented in a manner designed to increase understanding of the legal and 
technical requirements involved but, more importantly, to provide agencies with 
recommended techniques and procedures for complying with tIle requirements and for 
doing so in a manner that increases the likelihood of the resulting program being effective 
in carrying out the intended purpose of providing fair and equal employment 
opportunities in criminal justice agencies. 

The manual consists of three parts: 

PART I presents basic information as to (1) the purpose of the 
Guidelines, (2) which agencies must prepare equal employment 
opportunity programs, (3) what an equal employment opportunity 
program is and what it should contain, (4) program certificate filing 
requirements, and (5) review and enforcement procedures. 

PART II presents (1) the Equal Employment Opportunity 
Guidelines (28 CFR 42.301 et seq. Subpart E), and (2) a brief and 
simple set of references to laws and regulations directly relevant to 
equal employment opportunity. 

PART III discusses the required content of equal employment 
opportunity programs and recommends procedures, forms and 
techniques for the development and maintenance of effective 
programs. It also includes some examples of program work by other 
agencies. 

The APPENDIX presents (1) a set of suggested forms for collecting 
information for future use in preparing or reviewing an equal 
employment opportunity program, and (2) a variety of documents 
and portions of documents selected for their potential for assisting in 
the development of programs of high quality and for providing more 
complete presentation of documents referred to in the body of the 
manual. 

vii 



The manual is not intended to answer all possible questions that might develop 
during the course of preparation and review of thousands of equal employment 
opportunity programs around the country, nor is it expected that all of the elements 
contained in the manual will apply to every agency that attempts to use it. Such variables 
as the type of agency, its size, location, employable population and its resources will 
clearly affect the manner in which each agency establishes its own program and the 
extent to which it can use the manual's recommended techniques and procedures. It must 
also be recognized that neither the Guidelines themselves nor the content of this manual 
is as important to the development and operation of an effective equal employment 
opportunity prograrn as is the criminal justice agency's own attitudes toward and 
commitment to the philosophy and objectives of equal employment opportunity. 

Full credit and appreciation is extended to the many agencies and individuals whose 
own developmental efforts and constructive questioning have contributed importantly to 

the content of the mamlal. 
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PART I 

BASIC PROVISIONS OF THE 
EQUAL EMPLOYMENT OPPORTUNITY GUIDELINES 

The full text of the Guidelines themselves can be found in pages 
9 - 14 . The following is a selective summarization of their principal 

provisions. 

A. Purpose of the Guidelines 
The purpose of the Equal Employment Opportunity Guidelines is set forth in 

Section 42.301 of the Guidelines. It provides recognition of the fact that "full and equal 
participation of women and minority individuals in employment opportunities in the 
criminal justice system is a neceSSalY component of the Safe Streets Act's program to 
reduce crime and delinquency in the United States" by requiring that certain recipients of 
LEAA funding (see definitions in next section) make a careful evaluation of their 
employment practices as these affect minority persons and women and then develop a 
comprehensive equal employment opportunity program. 

~, Who Must Prepare an Equal Employment Opportunity Program 
Any criminal justice recipient of LEAA funds may be required to formulate, 

implement and maintain an equal employment opportunity program as it relates to 
minority persons and women, or women. A recipient criminal justice agency must 
develop and implement a program if either of the following sets of criteria are fully met: 

1. For minority persons and women. 

a. Has fifty or more employees. 

b. Has received grants or subgrants of $25,000 or more. 

c. Has a service population with a r. inority representation of 
more than three percent. 

2. For women only. 

a. Has fifty or more employees. 

b. Has received grants or subgrants of $25,000 or more. 

c. Has a service population with a minority representation of 
less than three percent. 28 CFR 42.302(d). 



Comments: (1) When determining the numbe~ of en:ployees in .an 
agency, all employees are to be count~d, inc1:1dmg ~lencal, cuscodlal, 
etc. (2) The "recipient" agency IS defmed . ill terms of the 
implementing agency. For example, if a grant IS .made through a 
municipaHty to the police departmen~ ~or c?nduct~ng a program or 
purchasing some equipment, the recIpIent IS con~ldered to be tl:e 
police department. (3) The criterion of $25,000 m grant money IS 
cumulative for the recipient (may be the sum of several small grants) 
and does not require a single grant of $25,000 or more. 

A service population is defined as: 

1. The adult and juvenile inmate or client population for 
correctional institutions, facilities and programs (including 
probation and parole) during the preceding fiscal year. 28 CFR 
42.302(f) (1). A fiscal year is twelve months beginning July 1 
and ending June 30 of the following calendar year and is 
designated by the calendar year in which it ends. 28 CFR 

42.302(g). 

2. The state population for all other state criminal justice agencies. 

3. The county population for all other county criminal justice 

agencies. 

4. The municipal population for all other municipal criminal 
justice agencies. 28 CFR 42.302(f) (2), 

Comment: The effect of these provisions is to indicate to the 
recipient agency tha~ it should c~n?ider. th~ p?pulati~n it serves as 
the base for determin1l1g how well It IS domg 111 ItS equal employment 
opportunity efforts. 

A "recipient" means: 

1. Any state, po1itical subdivision of a state, combination of such 
states or subdivisions, or any department, agency or 
instrumentality receiving Federal financial assistance through 
LEAA, directly or through another recipient, or with respect to 
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whom an assurance of civil rights compliance given as a 
condition. of the earlier receipt of assistance is still in effect. 28 
CFR 42.302(a). ' 

2. This includes state and local police agencies, correctional 
agencies j criminal court systems, probation and parole agencies 
and similar agencies responsible for the reduction and control of 
crime and delinquency. 28 CFR 42.302(b). 

3. However, educational institutions, general hospital or medical 
facilities, and nonprofit organizations are not required to 
prepare equal employment opportunity programs. They must 
adhere to the Department of Health, Education and Welfare 
Equal Employment Opportunity Guidelines. HEW has the 
responsibility of monitoring this class of subgrantee. 28 CFR 
42.302(c). 

C. What an Equal Employment Opportunity Program Is, and How It Is Prepared 
An equal employment opportunity program is a comprehensive action plan for 

assuring equal employment opportunity and employment conditions for minority persons 
and women in a criminal justice agency. It is based on a detailed review and analy~is of 
tHe agency's present employment policies, practices and procedures, with particular 
regard to the effect of these on the employment and utilization of minorities and women. 
On the basis of the findings of the review and analysis a written document is prepared 
setting forth the findings, the nature of any problem areas (inequities), and the specific 
steps to be taken to correct problem areas. 

The content and procedures for the review and analysis of present employment 
policies, practices and procedures is set forth basically in Section 42.303 of the 
Guidelines, and the required content of the written equal employment opportunity 
program, including provisions for program dissemination and for assigning responsibility 
for program implementation and maintenance, j,s set forth in Section 42.304. 

PART III of the manual discusses in further detail the content and procedures for 
performing the review and preparing the written plan, and for recognizing and 
incorporating any relevant work already carried out as part of a jurisdictionn-wide equal 
employment opportunity or affirmative action program. 

D. Certificate Filing and Program Implementation and Maintenance 
Prior to the authorization to fund new or continuing programs involving LEAA 

financial assistance, the recipient must file a certificate with its State Planning Agency if 

3 



block grant funds are involved, or with the LEAA regional office if discretionary funds 
are being requested, stating that the equal employment opportunity program is on file 
with the recipient. 28 CFR 42.305. The certificate must be in the following form: 

I, .................... (person filing the application), 
certify that the ......................... (criminal 
justice agency) has formulated an equal employment opportunity 
program in accordance with 28 CFR 42.301. et seq., Subpart E, and 
that it is on file in the office of. .. ............. CName), 
. . .................................. (Address), 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (Title), 
for review or audit by officials of the cognizant state planning agency 
or the Law Enforcement Assistance Administration as required by 

relevant laws and regulations. 28 CFR 42.305. 

A criminal justice recipient who is not subject to coverage of this subpart must file a 
statement that in conformity with the terms and conditions of the regulation no equal 
employment opportunity program is required to be filed by the jurisdiction. 28 CFR 
42.305. See Exhibit 1 for an illustration of how a state planning agency can combine 

both types of certification in one form. 
As a condition for receiving block grant funds, a state planning agency must certify 

that its subgrantees have executed equal employmer t opportunity programs in 
accordance with this regulation or that the subgrantee is not required to have such a 

program under the regulation. 28 CFR 42.305. 
A plan must be developed which specifies how the recipient will disseminate 

information about its equal employment opportunity program to all personnel, applicants 
and the general public. 28 CFR 42.304(h). An individual must be designated to 
implement and maintain adherence to the program with a description of his 

responsibilities. 28 CFR 42.304(i). 
A subgrantee must maintain an equal employment opportunity program for the 

period of time it receives LEAA assistance or for so long as the state files a comprehensive 
law enforcement plan with LEAA and it is in effect within the state. A different period of 

time is possible if it is agreed to in writing by LEAA. 28 CFR 42.307. 
Covered recipient agencies are expected to maintain a continuous program of 

self-evaluhtion. The ptupose is to determine whether their recruitment, employee 
selection or promotional policies directly or indirectly have the effect of denying equal 
employment opportunity to minority individuals or women. 28 CFR 42.306(a). 

4 
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EXHIBIT 1 

CERTIFICATE OF 
EQUAL EMPLOYMENT OPPORTUNITY 

GUIDELINE COMPLIANCE 

Subgrantee Subgrant Amount Control Number 

Project Name 

All recipients of federal funds under Title 1 of the Omnibus Crime Control and Safe 
Stre.ets Act ~f 1968, Public Law 90-351, 82 Stat. 197, as amended, are required to 
certIfy ~ompllance with Title 28, Chapter 1, Subpart E of Part 42 of the Code of' Fede l' 
RegulatIOns as it applies to the implementing criminal justice agency. ~a 

STATUS OF COMPLIANCE 

1. .;I (Authorizing Official) certify that the 

2. 

- ________ . __ (Criminal Justice Agency) has formulated an equal 
employment opportunIty program in accordance with 28 CPR 42301 t 
S b tEd 1 .. . . ,e seq., 

u par ,an t lat It IS on fIle in the office of (Name) 
. . (Address) (Title), for review or audit 

by .0fficIals of the cogniza}lt state planning agency. or the Law Enforcement 
ASSIstance Administration as required by relevant laws and regulations. 28 CFR 
42.305. 

I ----________ CAuthorizing Official) certify that the 
. . (Criminal Justice Agency) in conformity with the terms 

and condItIOns of 28 CPR 42.301 is not required to file an equal opportunity 
program. 
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E. Review and Enforcement Procedures 

Each recipient covered by the Guidelines must keep its equal employment 
opportunity program and all records used in its preparation on file. These records are 
subject to audit or review by personnel of the State Planning Agency or LEAA. 
28 CFR 42.305. 

Post award compliance reviews will be scheduled by LEAA. They will give priority 
to recipients who have a significant disparity between the percentage of minority 
employees in the agency. 28 CFR 42.306(b). 

Such a disparity will be deemed significant if the percentage of a minority group in 
the employment of the agency is not at least (70) percent of the percentage of that 
minority in the service popUlation. 28 CFR 42.306(c). 

Equal employment program modification may be suggested by LEAA when~ver 
identifiable referral or selection procedures and policies indicate the appropriateness of 
such action. 28 CFR 42.306(b). 

Failure to implement and maintain an equal employment opportunity program as 
set out in the guidelines will subject the recipient to appropriate sanctions. 28 CFR 
42.308. 

When the Administration of LEAA determines, on the basis of information anCl 
recommendations from the Office of Civil Rights Compliance and the Office of the 
General Counsel, that voluntary compliance cannot be achieved, it must then resort to 
the appropriate enforcement mechanism. 

If the area in which non-compliance has been found falls within Section sI8(c) of 
the Crime Control Act of 1973, the chief executive of the State in which the 
non-compliance exists is notified and requested to intervene and secure compliance. If 
within a reasonable period of time after notification the chief executive is unable or 
unwilling to resolve the situation to LEANs satisfaction, administrative proceedings must 
be instituted. If the Administration, after reasonable notice and opportunity for a 
hearing, finds that there has been a failure to comply with Section 518(c), it may suspend 
all funding to the recipient, or, in its discretion, may limit suspension of funding to those 
are v.') or activities where the finding of non-compliance was made. A recipient may 
request a rehearing, and further provision is made for judicial review of the 
Administration's decision. 

Concurrent with administrative proceedings, LEAA may pursue appropriate judicial 
actions as provided by law, if it so chooses. 

6 

. judicial and admil':istrative sanctions are also provided for under Title VI of the Civil 
Rights. A~t of 1964, and the LEAA Equal Employment Opportunity Regulations. 

~lmi1ar procedures also provide for the enforcement of the Executive Orders 
covenng ~ederally-~ss~sted construction contracts. If a hearing supports a finding of 
non-compliance, eXlstmg contracts are terminated and the contractor is barred from 
future Federal contract awards until compliance is achieved. 
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PART II 

< 

RELEVANT LA WS AND REGULATIONS 

A LEAA Equal Employment Opportunity Guidelines 

Title 28--Judicial Administration 
CHAPTER I--DEPARTMENT OF JUSTICE 

PART 42--NONDISCRlMINATION: 
EQUAL OPPORTUNITY: 

POLICIES AND PROCEDURES 

Subpart E--Equal Employment 
Opportunity Guidelines 

On March 9, 1973, the Law Enforcement 
Assistance Administration of the Department of 
Justice (LEAA), promulgated equal employment 
opportunity guidelines (28 CFR 42.301, et seq., 
Subpart E). The second paragraph of those 
guidelines reads as follows: 

In accordance with the spirit of the public 
policy set forth in 5 U.S.C. 553, interested 
persons may submit written comments, 
sug,gestions, data or arguments to the 
Administrator, Law Enforcement Assistance 
Administration, U.S. Department of Justice, 
Washington, D.C. 20530, Attention: Office of 
Civil Rights Compliance, within 45 days of the 
publication of the gUidelines contained in this 
part. Material thus submitted will be evaluated 
and acted upon in the same manner as if this 
document were a proposal. Until such time as 
further changes are made, however, Part 42, 
Subpart E as set forth herein shall remain in 
effect, thus permitting the public business to 
proceed more expeditiously. 

In accordance with the preceding 
paragraph, written comments, suggestions, data 
or arguments, have been received by the 
Administrator of the Law Enforcement 
Assistance Administration. Material submitted 
has been evaluated and changes deemed by 
LEAA to be appropriate have been incorporated 
in to revised equal employment opportunity 
guidelines, the text of which follows. 

9 

By virtue of the authority vested in it by 5 
U.S.C. 301, and section 501 of the Omnibus 
Crime Control and Safe Streets Act of 1968, 
Pub. L. 90-351, 82 Stat. 197, as amended, the 
La w Enforcement Assistance Administration 
hereby issues Title 28, Chapter I, Subpart E of 
Part 42 of (he Code of Federal Regulations. In 
that the material contained herein is a matter 
relating to the grant program pf the Law 
Enforcement Assistance AdministratioIl, the 
relevant prOVisions of the Administrative 
Procedure Act (5 U.S.C. 553) requiring notice of 
proposed rulemaking, opportunity for public 
participation, and delay in effective date are 
inapplicable. 

Sec. 

Subpart E--Equal Employment 
Opportunity Guidelines 

42.301 Purpose. 
42.302 Application. 
42.303 Evalu&tion of employment 

opportunities. 
42.304 Wri tten Equal Employment 

Opportunity Program. 
42.305 Recordkeeping and certification. 
42.306 Guidelines. 
42.307 Obligations of recipients. 
42.308 Noncompliance, 

AUTHORITY: 5 U.S.C., sec. 501 of the 
Omnibus Crime Control and Safe Streets Act of 
1968, PUb. L. 90-351, 82 Stat. 197, as amended. 

Subpart E--Equal Employment Opportunity 
Guidelines 

§ 42.301 Purpose. 

(a) The experience of the Law 
Enforcement Assistance Administration in 
implementing its responsibilities under the 
Omnibus Crime Control and Safe Streets Act of 



1968, as amended, (pub.L. 90-351, 82 Stat. 
197; Pub. L. 91-644, 84 Stat. 1881) has 
demonstrated that the full and equal 
participation of women and minority individuals 
in employmen t opportunities in the criminal 
justice system is a necessary component to the 
Safe Streets Act's program to reduce crime and 
delinquency in the United States. 

(b) Pursuant to the authority of the Safe 
Streets Act and the equal employment 
opportunity regulations of the LEAA relating to 
LEAA assisted programs and activities (28 CFR 
42.201, et seq., Subpart D), the following Equal 
Employment Opportunity Guidelines are 
established. 
§42.302 Application. 

(a) As used in these guidelines "Recipient" 
means any state, political subdivision of any 
state, combination of such states or subdivision, 
or any department, agency or instrumentality of 
any of the foregoing receiving Federal financial 
assistance from LEAA, directly or through 
another recipient, or with respect to whom an 
assurance of civil rights compliance given as a 
condition of the earlier receipt of assistance is 
still in effect. 

(b) The obligation of a recipient to 
formulate, implement, and maintain an equal 
employment opportunity program, in accordance 
with this Subpart, extends to state and local 
police agencies, correctional agencies, criminal 
court systems, probation and parole agencies, 
and similar agencies responsible for the reduction 
and control of crime and delinquency. 

(c) Assignments of compliance 
responsibility for Title VI of the Civil Rights Act 
of 1964 have been made by the Department of 
Justice to the Department of Health, Education, 
and Welfare, covering educational insti tu tions 
an d gencral hospital or medical facilities. 
Similarly, the Department of Labor, in pursuance 
of its authority under Executive Orders 11246 
and 11375, has assigned responsibility for 
monitoring equal employment opportunity 
under government contracts with medical and 
educational institutions, and non-profit 

organizations, to the Department of Health, 
Education, and Welfare. Accordingly, monitoring 
responsibility in compliance matters in agencies 
of the kind mentioned in this paragraph rests 
with the Department of Health, Education, and 
Welfare, and agencies of this kind are exempt 
from the provisions of this subpart, and are not 
responsible for the development of equal 
employment opportunity programs in 
accordance herewith. 

(d) Each recipient of LEAA assistance 
within the criminal justice system which has 50 
or more employees and which has received grants 
or subgrants of $25,000 or more pursuant to and 
sin.ce the enactment of the Safe Streets Act of 
1968, as amended, and which has a service 
population with a minority representation of 3 
percent or more, is required to formulate, 
implement and maintain an Equal Employment 
Opportunity Program relating to employment 
practices affecting minority persons and women 
within 120 days after either the promulgation of 
these amended guidelines, or the initial 
application for assistance is approved, whichever 
is sooner. Where a recipient has 50 or more 
employees, and has received grants or subgrants 
of $25,000 or more, and has a service population 
with a minority representation of less than 3 
percent, such recipient is required to formulate, 
implement, and maintain an equal employment 
opportunity program relating to employment 
practices affecting women. For a definition of 
"employment practices" within the meaning of 
this paragraph, see § 42.202(b). 

(e) "Minonty persons" shall include 
persons who are Negro, Oriental, 
American-Indian, or Spanish-surnamed 
Americans. "Spanish-surnamed Americans" 
means those of Latin American, Cuban, Mexican, 
Puerto Rican or Spanish origin. In Alaska, 
Eskimos and Aleuts should be included as 
"American Indians." 

(f) For the purpose of these guidelines, the 
relevant "service population" shall be determined 
as follows: 

(1) For adult and juvenile correctional 
insti tu tions, facilities and programs (including 
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probation and parole programs), the "service 
population" shall be the inmate or client 
population served by the institution, facility, or 
program during the preceding fiscal year. 

. (2) For all other recipient agencies (e.g., 
pollce and courts), the "service population" shall 
be the State popUlation for state agencies, the 
county popUlation for county agencies, and the 
municipal popUlation for municipal agencies. 

(g) "Fiscal year" means the twelve calendar 
months beginning July 1, end ending June 30 of 
the. following calendar year. A fiscal yea; is 
deslgnated by the calendar year in which it ends. 

~ 42.303 Evaluation of Employment 
'Opportunities. 

(a) A necessary prerequisite to the 
development and implementation of a 
satisfactory Equal Employment Opportunity 
Program is the identification and analysis of any 
problem areas inherent in the utilization or 
participation of minorities and women in all of 
the recipient's employment phases (e.g., 
recruitment, selection, and promotion) and the 
evaluation of employment opportunities for 
minorities and women. 

. (b) In many cases an effective Equal 
Employment Opportunity Program may only be 
accomplished where the program is coordinated 
by the recipient agency with the cognizant Civil 
Service Commission or or similar agency 
responsible by law, in whole or in part, for the 
recruitment and selection of entranc.;e candidates 
and selection of candidates for promotion. 

(c) In making the evaluation of 
employmen t opportunities, the recipient shall 
conduct such analysis separately for minorities 
and women. However, all raciJi and ethnic data 
collectpd t.() perform an evaluation pursuant to 
the requirements of this section should be cross 
classified by sex to ascertain the extent to which 
minority women or minority men may be 
underutilized. The evaluation should include but 
not necessarily be limited to, the following 
factors: 

(1) An analysis of present representation of 
women and minority persons in all job 
categories; 
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(2) An analysis of all recruitment and 
employment selection procedures for the 
preceding fiscal year, including such things as 
position descriptions, application forms 
recruitment methods and sources, intervie\~ 
procedures, test administration and test validity, 
educational prerequisites, referral procedures and 
final selection methods, to insure that equal 
employment opportunity is being afforded in all 
job categories; 

(3) An analysis of seniority practices and 
provisions, upgrading and promotion procedures, 
transfer procedures (lateral or vertical), and 
formal and informal training programs during the 
preceding fiscal year, in order to insure that 
equal employment opportunity is being afforded; 

(4) A reasonable assessment to determine 
whether minority employment is inhibited by 
external factors such as the lack of access to 
suitable housing in the geographical area served 
by a certain facility or the lack of suitable 
transportation (public or private) to the 
workplace. 

S 42.304 Written Equal Employment 
Opportunity Program. 

Each recipient's Equal Employment 
Opportunity Program shall be in writing and shall 
include: 

(a) A job classification table or chart whit:h 
clearly indicates for each job classification or 
assignment the number of employees within each 
respective job category classified by race, sex and 
national origin (include for example 
Spanish-surnamed, Oriental,and American 
Indian). Also, principal duties and rates of pay 
should be clearly indicated for each job 
classification. Where auxiliary duties are assigned 
or more than one rate of pay applies because of 
length of time in the job or other factors a' 
special notation should be made. Where the 
recipient operates more than one shift or assigns 
employees within each shift to varying locations 
as in law enforcement agencies, the number b~ 
race, sex and national origin on each shift and in 
each location should be identified. When 
rei evan t, the recipient should indicate the 
racial/ethnic mix of the ge()graphic area, of 
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assignments by the inclusion of minority 
population and percentage statistics. 

(b) The number of disciplinary actions 
taken against employees by race, sex, and 
national origin within the preceding fiscal year, 
the number and types of sanctions imposed 
(suspension indefinitely, suspension for a term, 
loss of pay, written reprimand, oral reprimand, 
other) against individuals by race, sex, and 
national origin. 

(c) The number of individuals by race, sex 
and national origin (if available) applying for 
employmen t within the preceding fiscal year and 
the number by race, SeX and national origin (if 
aVailable) of those applicants who were offered 
employment and those who were actually hired. 
If such data is unavailable, the recipient should 
institute a system for the collection of such data. 

Cd) The number of employees in each job 
category by race, sex, and national origin who 
made application for promotion or transfer 
within the preceding fiscal year and the number 
in each job category by race, sex, and national 
origin who were promoted or transferred. 

(e) The number of employees by race, sex, 
and national origin who were terminated within 
the preceding fiscal year, identifying by race, sex, 
and national origin which were voluntary and 
involuntary terminations. 

(f) Available community and area labor 
characteristics within the relevant geographical 
area including total population, workforce and 
existing unemployment by race, sex, and 
national origin. Such data may be obtained from 
the Bureau of Labor Statistics, Washington, D.C., 
state and local employment services, or other 
reliable sources. Recipients should identify the 
sources of the data used. 

(g) A detailed narrative statement setting 
forth the recipient's existing employment 
policies and practices as defined in § 42.202(b). 
Thus, for example, where testing is used in the 
employment selection process, it is not sufficient 
for the recipient to simply note the fact. The 
recipient should identify the test, describe the 
procedures followed in administering and scoring 
the test, state what weight is given to test scores, 
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how a cut-off score is established and whether 
the test has been validated to predict or measure 
job performance and, if so, a detailed description 
of the validation study. Similarly detailed 
responses are required with respect to other 
employment policies, procedures, and practices 
used by the applicant. 

(1) The statement should include the 
recipient's detailed analysis of existing 
employment poliCies, procedures, and practices 
as they relate to employment of minorities and 
women, (see § 42.303) and, where improvements 
are necessary, the statement should set forth in 
detail the specific steps the recipient will take for 
the achievement of full and equal employment 
opportunity. For example, The Equal 
Employment Opportunity Commission, in 
carrying out its responsibilities in ensuring 
compliance with Title VII has published 
Guidelines on Employee Selection Procedures 
(29 CFR Part 1607) which, among other things, 
prosc ri be s the use of employee selection 
practices, procedures and devices (such as tests, 
minimum educational levels, oral interviews and 

\ the like) which have not been shown by the user 
therec: to be related to job performance and 
where the use of such an unvalidated selection 
device tends to disqualify a disproportionate 
number of minority individuals or women for 
employment. The EEOC Guidelines set out 
appropriate procedures to assist in establishing 
and maintaining equal employment 
opportunities. ReCipients of LEAA assistance 
using selection procedures which are not in 
conformity with the EEOC Guidelines shall set 
forth the specific areas of noncomformity, the 
reasons which may explain any such 
nonconformity, and, if necessary, the steps the 
recipient agency will take to correct any existing 
deficiency. 

(2) The recipient should also set forth a 
program for recruitment of minority persons 
based on an informed jUdgment of what is 
necessary to attract minority applications 
including, but not necessarily limited to, 
dissemination of posters, use of advertising media 
patronized by minorities, mmority group 
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contacts and community relations programs. As 
appropriate, recipients may wjsh to refer to 
recruitment techniques suggested in Revised 
Order No.4 of the Office of Federal Contract 
Compliance, U.s. Department of Labor, found at 
41 CFR 60-2.24(e). 

(h) Plan for dissemination of the 
applicant's Equal Employment Opportunity 
Program. to all personnel, applicants and the 
general pUblic. As appropriate, recipients may 
wish to refer to the recommendations for 
dissemination of policy suggested in Revised 
Order No.4 of the Office of Federal Contract 
Compliance, U.S. Department of Labor, found at 
41 CFR 60-2.21. 

(i) DeSignation of specified personnel to 
implement and maintain adherence to the Equal 
Employment Opportunity Program and a 
description of their specific responsibilities 
suggested in Revised Order No.4 of the Office of 
Federal Contract Compliance, V.S. Department 
of Labor, found at 41 CFR 60-2.22. 

§ 42.305 Record Keeping and Certification. 

The Equal Employment Opportunity 
Program and all records used in its preparation 
shal!,Pe kept on file and retained by each 
reCIpient covered by these guidelines for 
subsequent audit or review by responsible 
personnel of the cognizant state planning agency 
or the LEAA. Prior to the au thorization to fund 
new or continuing programs under the Omnibus 
Crime Control and Safe Streets Act of 1968 the 
recipient shall fIle a certificate with the cogni~ant 
state planning agency or LEAA regional office 
stating that the equal employment opportunity 
program is on fIle with the reCipient. The form of 
the certification shall be as follows: 

I, . (person fIling the application) 
certIfy that the . (criminal justice 
agency) has formulated art equal employment 
opportunity program in accordance with 28 CFR 
42.301, et seq., Subpart E, and that it is on file 
in the Office of 
(n am e) , ~(;-a-:-dd:-r-es-:s )-, ----
(title), for review or audit by officials of the 
cognizant state planning agency or the Law 
Enforcement ASSistance Administration as 
required by relevant laws and regulations. ' 

The criminal justice agency created by the 
Governor to implement the Safe Streets Act 
within each state shall certify that it requires, as 
a condition of the receipt of block grant funds, 
that recipients from it have executed an Equal 
Employment Opportunity Program in 
accordance with this subpart, or that, in 
conformity with the terms and conditions of this 
regulation no equal employment opportunity 
programs are required to be filed by that 
jurisdiction. 

§ 42.306 Guidelines. 

(a) Recipient agencies are expected to 
conduct a continuing program of self-evaluation 
to ascertain whether any of their recruitment, 
employee selection or promotional policies (or 
lack thereof) directly or indirectly have the. 
effect of denying equal emp'loyment 
opportunities to minority individuals llild 
women. 

(b) Post award compliance reViews of 
recipient agencies will be scheduled by LEAA, 
giving priority to any recipient agencies which 
have a significant disparity between the 
percentage of minority persons in the service 
population and the percentage of nlinority 
employees in the agency. Equal employment 
program modification may be suggested by 
LEAA whenever identifiable referral or selection 
procedures and poliCies suggest to LEAA the 
appropriates of improved selection procedures 
and poliCies. Accordingly, any recipient agencies 
falling within this category are encouraged to 
develop recruitment, hiring or promotional 
guidelines under their equal employment 
opportunity program which will correct, in a 
timely manner, any identifiable employment 
impediments which may have contributed to the 

_, _ existing dispari ties. 
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(c) A significant disparity between' 
minority representation in the service population 
and the minority representation in the agency 
workforce may be deemed to exist if the 
percentage of a minority group in the 
employment of the agency is not at least seventy 
(70) percent of the percentage of that minority 
in- the,service population. 
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§ 42.307 Obligation of recipients. 
The obligation of those recipients subject 

to these Guidelines for the maintenance of an 
Equal Employment Opportunity Program sl~all 
continue for the period during which the LEAA 
assistance is extended to a recipient or for the 
period during which a comprehensive law 
enforcement plan filed pursuant to the Safe 
Streets Act is in effect within the State, 
whichever is longer, unless the assurances of 
compliance, filed by a recipient in accord~nce 
with § 42.204(a)(2), specify a different penod. 

§ 42.308 Noncompliance. 
Failure to implement and maintain an 

Equal Employment Opportunity Program. as 
required by these Guidelines shaH subject 

recipilmts of LEAA assistance to the sanctions 
prescribed by the Safe Streets Act and the equal 
employment opportunity regulations of the 
Department of Justice. (See 42 U.S.C. 3757 and 
§ 42.206). 
Effective Date--This Guideline shall become 
effective on August 31,1973. 

Dated August 24, 1973 

Donald E. Santarelli, 

Administrator, LalV Enforcement 
Assistance Administration. 

(FR Doc. 73-18555 Filed 8-30-73; 8:45 am) 
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B. Brief References to Relevant Sections of Selected Laws and Regulations 

1. U.S. Constitutional Amendments 

a. Thirteenth Amendment to the U.S. Constitution (ratified in 1865): 

"S e c. 1. Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly convicted, 
shall exist within the United States, or any place subject to their 
jurisdiction. 

"Sec. 2. Congress shall have power to enforce this article by appropriate 
legislation." 

b. Fourteenth Amendment to the U.S. Constitution (ratified in 1868): 

"Sec. 1. . .. nor shall any State ... deny to any person within" its 
jurisdiction the equal protection of the laws. 

"Sec. 5. The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article." 

l 2. Federal Statutes 

a. The Civil Riglzts Act of 1866 (codified as 42 U.S.C. 1981), enacted by 
Congress pursuant to the enabling provision contained in Section 2 of the 
13th Amendment,supra: 

b. 

"All persons within the jurisdiction of the United States shall have the 
same right in every State and Tenitory to make and enforce 
contracts ... as is enjoyed by white citizens .... " 

The Civil Rights Act of 1871 (codified as 42 U.S.C. 1983), enacted by 
Congress pursuant to the enabling provision contained in Section 5 of the 
14th Amendment, supra: 

"Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory, subjects, or causes to be 
subjected, any citizen ... to the deprivation of any rights, privileges or 
immunities secured by the Constitution and laws, shall be liable to the 
person injured .... " 

15 



c. 

d. 

e. 

Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d) states that: 

"No person in the United States shall, on the grounds of. race, color, ?I 
national origin, be excluded from participation in, be demed the benefits 
of or be subjected to discrimination under any program or activity 
re~eiving Federal financial assistance." (See Appendix B) 

Title VII of the Civil Rights Act of 1964 (42 U.s.C. 2000e as amended by 
the Equal Employment Opportunity Act of March 24, 1972, Public L~w 
No. 92-261) essentially provides that it is unlawful for an employer with 
15 or more employees: 

" ... to fail or refuse to hire or to discharge any individual, or otherwise 
to discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of employment because of such 
individual's race, color, religion, sex, or national origin; 

... to limit, segregate, or classify his employees or applicants for 
employment in any way which would deprive or tend to deprive an~ 
individual of employment opportunities or otherwise adversely affect hIS 
status as an employee because of such individual's race, color, religion, 
sex, or national origin." (See Appendix C) 

The 1972 amendments to the 1964 Act made two significant changes to 
Title VII by: 

(1) 

(2) 

providing the U.S. Equal Employment Opportunity Commissi.on 
(EEOC), the agency empowered to administer the law, the authonty 
to enforce its provisions in federal court; and 

extending EEOC's jurisdiction to include public employers with 25 
or more employees as well as private employers (15 or more 
employees after March 1973); the U.S. Attorney General presently 
has the power to enforce the prohibitions concerning public 
employers, and this power was transferred to EEOC on March 24, 
1974. 

Omnibus Crime Control and Safe Streets Act of 1968 (42 U.S.C. par. 
3711 et seq.) as amended by the Crime Control Act of 1973 (P.L 93-83) 
provides: 
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"Section 518(c)(1). No person in any State shall on the ground of race, 
color, national origin, or sex be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination under any program or 
activity funded in whole or in part with funds made available under this 
title." (See Appendix D) 

3. Federal Executive Orders 

a. Executive Order 11246 3 CFR par. 173 (1973) as amended by Executive 
Order11375 (32 Fed. Reg. 14304) prohibits employment discrimination 
by employers with Federal contracts of more than $10,000, and their 
subcontractors; and by contractor and subcontractors in federally assisted 
.::onstruction. (See Appendix E) 

Complaints may be filed with the Office of Federal Contract Compliance 
or the Office of Civil Rights Compliance and if the matter cannot be 
settled informally, formal proceedings may be commenced which may 
result in either (1) cancellation of the existing contract or (2) debarment 
from future contracts until compliance is achieved. 

j Executive Order 11375 expanded the coverage of Order 11246 to include 
discrimination on account of sex. 

4. Guidelines and Regulations Issued Pursuant to Federal Laws and Executive 
Orders 

a. Regulations and Guidelines issued by LEAA pursuant to the 14th 
Amendment "Equal Protection" guarantees: 

(1)' Equal Employment Oppo'rtunity Regulations (28 CFR 42.201) 
require every grant applicant to file an assurance with its application 
that it shall not discriminate in its employment practices against 
employees or applicants because of race, color, creed, sex or national 
origin and provide administrative or court enforcement mechanisms. 
These are attached as Appendix F. 

(2) Equal Employment Opportunity Guidelines (28 CFR par. 42.301 et 
seq.) require that each grant applicant analyze its work force and 
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develop an EEO program; these were presented as Section A of this 
part of the manual, immediately preceding this present section. 

(3) Equal Rights Guidelines, Effect on Minorities and Women of 
Minimum Height Requirements for Employment of Law 
Enforcement Officers (G7400.2) require that recipients of LEAA 
funding eliminate minimum height requirements which cannot be 
demonstrated to be an "operational necessity"; the full text is 

reprinted here as Appendix G. 

b. Regulations issued by the Department of Justice pursuant to Title VI of 

the Civil Rights Act of 1964: 

(1) Nondiscrimination in Federally Assisted Programs (28 CFR 42.105 
et seq., as amended by 38 Fed. Reg. 17955, July 5, 1973) required 
all applicants for federal financial assistance from the Department of 
Justice which has employment as its primary objective to ensure that 
both employment in and benefits of the federally assisted activities 
will be conducted on a nondiscriminatory basis. (See Appendix H) 

c. Regulations and Guidelines issued by EEOC pursuant to Title VII of the 

Civil Rights Act of 1964: 

(1) Reporting and ·Recordkeeping (29 CFR 1602) regulations require 
state and local government with 100 or more employees to file 
information reports on "EEO-4" forms beginning July 30, 1974. 

(See Appendix 1) 

(2) Guidelines on Employee Selection Procedures (29 CFR 1607) 
provide that any employment selection device, including but not 
limited to the written test, which has the effect of screening out 
disproportionate numbers of the protected class, is discriminatory 
unless the device "has been validated and evidences a high degree of 
utility." The guidelines define what constitutes a "validation study" 
and essentially ensure that an employment criterion does the job that 
it is designed to do: Le., predict job performance .. (See Appendix J) 
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(3) Guidelines on Employment Discrimination Because of Sex 
(29 CFR 1604) basically provide: < 

(a) that the statutory exemption as to "bona fide occupational 
qualifications" shall be construed narrowly; 

(b) that state "protective" laws are contrary to Title VII; 

(c) that pregnancy and childbirth sh~lI be treated by the employer 
as any other temporary disability. This guideline is attached as 
Appendix K. 

d. Guidelines issued by OFCC pursuant to Executive Orders 11246 11375: 

(1) Revised Order No.4 (41 CFR 60-2) applicable to nonconstructiQIl 
contractor:} with 50 or more employees and a contract exceeding 
$50,000, requires: 

(a) the development of an affirmative action program, and; 

(b) methods of implementing the program through goals and 
timetables. 

Selected portions are reprinted as Appendix M. 

~, A memorandum entitled Federal Policy Statement dated March 23,1973, was 
signed by the U.S. Department of Justice, U.S. Civil Civil Service Commission, 
OFCC and EEOC. It acknowledges the similar and sometimes overlapping civil 
rights compliance responsibilities' of the cosignators and defines what 
constitutes permissible remedial goals and timetables in affirmative action 
programs developed by state and local governments. (See Appendix N) 

6. LEANs contract with the University of Illinois rf-quires the National 
Clearinghouse for Criminal Justice Planning and Archite~;ture to clear all new 
construction projects supported with LEAA Part E funds in order to determine 
whether the proposed location of a correctional facility will, or will tend to: 
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-
a. exclude, diminish or otherwise adversely affect the employment 

opportunities of minority individuals; 

b. subject minority individuals to inferior or a diminished number of 

programs, services, and activities; or 

c. make minority employment or participation difficult because of the lack 
of adequate public transportation or local housing or both. 

If the proposed location will produce any of the above-mentioned results, the 
correctional agency "must take steps to secure actual employme;lt of minority 
individuals" including such steps as ensuring that there is an adequate housing 
supply available and providing transportation to the facility. 

Note; Appendix 0 presents the U.S. Supreme CourPs decision in the Griggs v. Duke 
Power Co" and Appendix P presents an outline of SUbstantive case law interpreting 
the legal authorities prohibiting employment discrimination. 
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PART III 

RECOMMENDED CONTENT AND PROCEDURES IN THE 
DEVELOPMENT OF EQUAL EMPLOYl\'IENT OPPORTUNITY PROGRAMS 

As indicated in PART I of this manual, the essential first step in the development of 
an equal employment opportunity program is a comprehensive and detailed review and 
analysis of all the agency's employment practices and procedures, with particular respect 
and attention to their effect on the employment and utilization of minorities and women. 

It is the purpose of this part of the manual to set forth the specific requirements for 
doing this as provided in the Guidelines, to provide discussion of the relevant terms, and 
to suggest practical content and approaches to the required analytical and evaluative, 
work. 

As mentioned earlier the different nature and characteristics of the criminal justice 
agency will, of necessity, influence the specifics of the tasks performed and data" 
collected, and some of the procedures, forms, and inquiries recommended in this part will 
have differing degrees of utility for different agencies. 

It is important to understand that there is no "model program" that can be adopted 
and utilized by a criminal justice agency, not even for a specific type and size of agency. 
To be lealistic and to be effective an agency's program must be based on analysis and 
appraisal of its own unique set of past and present policies, practices, and conditions and 
its own present workforce and local labor market. Its action program for improving equal 
employment opportunity develops directly out of this review and analysis and therefore 
contains elements and approaches tailored specifically to the findings and needs of that 
agency. This manual's primary purpose is,to assist agencies in carrying out this two-fold 
task. 

Since the analysis and reporting requirements of the Guidelines are closely related, it 
is recommended that this entire PART III be read and understood as an integrated whole. 

'It is important to understand that hone of the specific charts or data collection 
forms presented in this manual are themselves required by LEAA. They are presented 
here as suggested optional ways for reviewing, analyzing and reporting on employment 
practices as required by the Guidelines. 

A criminal justice agency should not assume that a jurisdiction-wide program of 
which it is a part automatically meets LEAA Guideline requirements. Agencies which are 
a part of a jurisdiction-wide equal employment opportunity or affirmative action plan 
should give recognition to this fact in their response to the Guideline requirements. To 
the extent that the jurisdiction-wide plan has included the collection, review and 
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("'Va]uation of employment data and conditions specific to the individual agency (e.g., 
police department, corrections agency) and/or has evaluated employment policies and 
pnlctices as tlley affect that indivtdual agency, such work need not be replicated but 
ra ther should be accepted, identified and incorporated as part of the required equal 
employment opportunity program development and write-up. This work should then be 
supplemented with any further analysis, data reporting or action step planning that is 
required by the Guidelines for recipient agencies but which is not already a part of the 

jurisdiction-wide plan. 
If the review and analysis element of equal employment opportunity program 

development as described in this section of the manual is carried out with thoroughness 
and good judgment, the preparing of the written program will be primarily a matter of 
reporting the resultant findings and evaluations, interpreting their implications for needed 
steps toward improvement, designating continuing program responsibility, and arranging 
for program dissemination, as will be discussed in PART III C. 

A. Relevant Guideline Provisions and Special Temlinology 
A necessary prerequisite to the development and implementation of a satisfactory 

equal employment opportunity program is the identification and analysis of any problem 
arcus inherent in the utilization or participation of minorities and women in all of the \ 
recipient's employment phases (e.g., recruitment, selection, and promotion) and the 
evaluation of employment opportunities for minorities and women. 28 CFR 42.303(a). 

In many cases an effective equal employment opportunity program may only be 
accomplished where the program is coordinated by the recipient agency with the 
cognizant Civil Service Commission or similar agency responsible by law, in whole or in 
part, for the recruitment and selection of entrance candidates and selection of candidates 

for promotion. 28 CFR 42.303(b). 
In making the evaluation of employment opportunities, the recipient shall conduct 

such analysis separately for minorities and women. However, all racial and ethnic data 
collected to perform an evaluation pursuant to the requirements of this section should be 
Cl'oss-classifiec! by sex to ascertain the extent to which minority women or minority men 
may be undel'utilizcd. The evaluation should include but not necessarily be limited to the 

following factors: 

1. An analysis of present representation of women and minority persons in 

all job categories; 

2. An analysis of all recruitment and employment selection procedures for 
tile preceding fiscal year, including such things as position dtscriptions, 
application forms, recmitment methods and sources, interview 
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procedures, test administration and test validity, educational prerequisites, 
referral procedures and final selection methods, to insure that equal 
employment opportunity is being afforded in all job categories; 

3. An analysis of seniority practices and provisions, upgrading and 
promotion procedures, transfer procedures (lateral or vertical), and formal 
and informal training programs during the preceding fiscal year, in order 
to insure that equal employment opportunity is being afforded; 

4. A reasonable assessment to determine whether minority employment is 
inhibited by external factors such as the lack of access to suitable housing 
in the geographical area served by a certain facility or the lack of suitable 
transportation (public or private) to the workplace. 28 CFR 42.303(c). 

"Employment practices" that are to be covered by the formulated plan are'speci(ied 
in the Guidelines (42.302d) as being those set forth in Section 42.202(b) of Subpart D, 
the EEO Regulation issued by LEAA in August, 1972. Section 42.202(b) states the term 
"employment practices" means all terms and conditions of employment including but 
not limited to all practices relating to the screening, recruitment, selection, appointment, 
pr~motion, demotion, and assignment of personnel, and includes advertising, hiring, 
aSSIgnments, classification, diSCipline, layoff and termination, upgrading, transfer, leave 
practices, rates of pay, fringe benefits, or other forms of payor credit for services 
rendered and use of facilities. 

"Fiscal year" means the twelve calendar months beginning July 1, and ending June 
30, of the following calendar year. A fiscal year is designated by the calendar year in 
which it ends. 28 CFR 42.302(g). 

"Minorit? p:rsons" shall include persons who are Negro, Oriental, American Indian, 
or Spanish-surnamed Americans. "Spanish-surnamed Americans" means those of Latin 
American, Cuban, Mexican, Puerto Rican or Spanish origin. In Alaska, Eskimos and 
Aleuts should be jncluded as "American Indians." 28 CFR 42.302(e). 

While not' required by the Guidelines or by other laws or regulations, the 
identification and coding system that will be used in this manual for minority and 
non-minority groupings will be the so-called "coins" system, in which the letters 
C-O-I-N-S represent groups as follows: 

C = Caucasians, the non-minority grouping, which are 
frequently referred to as "Whites" and which primarily 
include persons of Indo-European descent, including 
Pakastani and ,East Indian. 
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Orientals, including persons of Japanese, Chinese, Korean 
or Philipino descen t. 

American Indians, which are persons who identify 
themselves as such or who are known as such by virtue of 
tribal association. Eskimos and Aleuts are to be included in 
this category. 

Negro, or black people, including persons of African 
desccn t as well as those iden tified as Jamaican, 
Trinidadian, and West Indians. 

Spanish-surnamed Americans, which includes persons of 
MeXican, Puerto Rican, Cuban, Latin American or Spanish 
descent. 

Also not required by the Guidelines or by law but recommended and included at 
nppropria te poin ts in this manual is a distinction between "sworn" and "unsworn" 
personnel. This distinction is not applicable in some criminal justice agencies (e.g., 
planning agencies) but is operational in most (e.g., police departments, sheriff's 
departments, corrections departments, probation and parole agencies). 

Sworn personnel - refers to those employees whose appointments 
involve taking an oath of office upon assuming the position and its 
attendant duties and responsibilities. This usually includes such law 
enforcement and criminal justice positions (entrance level and 
promotional) as police officers, sheriffs and deputy sheriffs, bailiffs, 
correctional officers, and probation and parole agents. 

Unsworn personnel- refers to those civilian employees who are 
support personnel, such as clerks, accountants, computer technicians, 
au to repairmen, radio technicians, maintenance personnel and the 
like. 

Agencies which have no positions that involve taking such an oath of office would of 
course ignore the sworn·-unsworn distinctions recommended by the manual at selected 
points in the ana.1ysis, evaluation and planning operations. 
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B. Analysis of the Nature and Effect of Present Policies and Practices 
This section of the manual sets forth procedures for collecting and assessing relevant 

information and data on specific elements of an agency's employment program as 
required by the Guidelines. It will recommend procedures to follow, forms that can be 
used, situations to look for, and questions to be asked. Since criminal justice agencies 
vary as to type, size, general nature of the personnel program and level of development, 
the recommended techniques, forms and procedures will have to be selected from, 
adapted to, and expanded upon by the agency in terms of its own characteristics and 
capabilities. However, as much as possible the material has been developed and 
formulated to be of use to agencies of different types and sizes. 

Just as there is no completely standardized approach to the collection and 
summarizing of relevant data and information, there is likewise no precise mathematical 
formula or criterion to be applied in assessing the data and the procedural information 
that is assembled. In each instance the agency must consider the probable effect of this 
practic~ or procedure on the employment of minorities and women and must look at tlle 
data for possible evidences of disparate effects or circumstances resulting from present 
operations. The basic intent of the review and analysis is to provide the agency with a 
systematically developed picture of itself with regard to the employmel1t and utilization 
of minorities and women so that it acquires awareness of problem areas and of 
questionable or negative practices and can, on the basis of this awareness, plan and 
impl~ment action steps to bring about improvement. 

1. Current Agency Employment Data 

A very basic and important step in evaluating the effect of agency employment 
practices is the collecting, summarizing, charting and analyzing of data showing the 
present representation of women and minority persons in the agency's current workforce. 
The basic data as to the employee's sex and minority group membership is, by this point 
in time, usually already a part of personnel data record and files as a result of previous 
requests or requirements of this type of information. If minority information is not 
already available, it' can usually be best acquired through self-reporting techniques in 
which the employee, after,being informed of the equal employment opportunity intent 
of the survey, is asked to categorize himself as to grouping. As an alternative to this, an 
agency may want to follow race/ethnic identification procedures described on page 10 of 
the EEO-4 Reporting Form (Appendix 1), 

The charting of this data may be done in any of several forms, as long as it presents 
complete informati.on in a manner that permits reasonably .clear and direct evaluation. 
One form that could be used is the EEO-4 Reporting Form (Appendix 1) which state and 
local governments are required to filIout for their jurisdiction. A separate copy should be 
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completed for the individual criminal justice agency so that its workforce make-up would 
be clear and would not be confused with the jurisdiction as a whole. A specially prepared 
sheet has been attached to the EEO-4 Reporting Form in Appendix I to recommend 
how criminal justice job titles (police chief, warden, sheriff, bailiff, correctional officers, 
etc.) be reported according to the job categories specified in the EEO-4 Form. 

Another form that could be used in charting workforce data is that presented in 
Chart I, which is basically similar to that required by LEAA from police and sheriffs 
departments, but is generalized for use by any criminal justice agency, and is amended to 
provide space for listing pay ranges and job classifications in use in the agency. Note that 
the format presented in Chart I is not another form for reporting information to a federal 
agency but rather is a suggested format for the agency's own charting and analysis of its 

employment picture. 
As stated earlier, an agency may use any form it wishes as long as the workforce is 

fully and accurately represented. Exhibit 2 shows the format developed and used by the 
Greensboro, North Carolina, police Department. Note that it represents information on 
only blacks and whites (blacks are the only minority with significant numerical 
representation in the jurisdiction) and that it presents succinct information on job duties, 
though complete job specifications also are included in the department's plan. 

If an agency is large and operates separate major divisions, branches or institutions, 
it is recommended that workforce charts also be prepared for those individual 
organizational components to permit a more complete and effective analysis of women 

anti minoritY employee utilization within the agency. 
If the agency operates more than one shift or assigns employees v. :~:rlin each shift to 

varying locations, as in law enforcement agencies, the number of employees by race, sex 
and national origin on each shift and in each location shOUld be identified. When relevant, 
the racial-ethnic composition of the geographic areas should be identified. 

After the appropriate compilation of current workforce data has been prepared, 
several types of analyses and evaluations should' be made of this data. One important 
appraisal would be the extent to which the agency workforce percentages of minorities 
are in proportion to their numbers in the service population. (See earlier definition and 
discussion of service population.) According to the Guidelines, a significant disparity 
between minority representation in the agency workforce may be deemed to exist if the 
percentage of a minority group in the employment of the agency is not at least seventy 
(70) percent of the percentage of that minority in the service population. 28 CFR 
42.306(c). The Guidelines do not suggest any standards for evaluating the adequacy of 
female representation in the workforce. It is recommended that among the facts to be 
taken into condderation in evaluating female employment percentages would be 
information as to the distrlbution of females within the agency and rate of employment 

in relation to males. 
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CHART I 
AGENCY WORKFORCE DATA . 

J08 PAY MALES FEMALES TOTAL 
CLASS IF ICAT ION RANGE C 0 I N S C 0 I N S 

Sworn Classes 

a. 

b. 

c. 

d. 

c. 

f. 
, 

....9.. . 
h. 

i. 

i. 

Total Sworn 
.J 

Unsworn Classes 

a. 

b. 

c. 

d. 

e. 

f. 

J}_. 

h. 

f. 

J. 

k. 

1. 

Total Unsworn 

Aqency Total 
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In addition to the question of the adequacy and appropriateness of the percentages 
of minorities and women in the agency's overall workforce,.there are a number of areas to 
be explored relating to how those minorities and women who are in the agency's 
workforce are distributed within, and utilized by I the agency. Are those minority and 
female employees presently in the agency workforce appropriately and fairly represented 
in the agency's various job classifications, supervisory and management levels, shifts, 
special pay categories, major units, and work locations? Where disproportions exist, are 
there valid and supportable justifications for such differences? If so, what are these? 
If not, what improvement steps need to be taken? 

The detailed analysis of the agency's workforce data charts will tend to show where 
problems exist in the agency with regard to the equal employment of minorities and 
women, and will give some indication of the degree and extent of the problem, but the 
more accurate identification of any problem areas and their probable causes will depend 
on analyses of recruitment, sekction, promotion, transfers, termination and qther 
employment policies and practices as discussed in subsequent sections of the manual. 

2. Community and Area Labor Characteristics 

Making an effective analysis and evaluation of the agency's current workforce 
characteristics requires accumulation of available information about the community and 
area labor characteristics. This information is also specifically required by the Guidelines . 
28 CFRl42.304(f). 

For agencies where the service population is defined as the inmate or client 
population served, the community and area labor characteristics information will give 
added perspective to recruitment potentials and problems. It is expected that inmate or 
client population data maintained by such agencies will typically include the race and sex 
identification required for the workforce analysis and for the other analyses to be 
discussed shortly. 

The community and area labor characteristics for the relevant geographic area may 
be obtained from the Bureau of Labor Statistics, Washington, D.C., state and local 
employment services, or other reliable sources. For most agencies, population data will be 
most easily and reliably available from the nearest regional office of the Bureau of the 
Census. Appendix U describes the Bureau's available data relevant to the task at hand and 
lists the address of the Bureau's regional offices. Current information on the area's 
available workforce and unemployment statistics will generally be available through the 
state agency responsible for collecting and disseminating periodic summaries. of such 
information. 
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3. Recruitment 
The analysis of recruitment is both statistical and procedural. Again, it is important 

to gather both,facts and figures. 
Appendix A-I presents a format by which an agency, particularly a smaller one 

without a formalized or centralized personnel system, might keep a log for recording not 

only job applications but for recording related information as well. 
Chart II on the next page presents one way in which data collected for the required 

fiscal year period could be presented in summary form by any agency. In agencies where 
the sworn-unsworn distribution is applicable, the data would preferably be grouped and 

summarized in these categories. 
A review of the application data as it would be summarized in this form would serve 

to point up if and where job applications by race, national origin, and sex were 
significantly different from what might be expected, based on population characteristics. 

The review of the recruitment practices of the agency should be quite thorough, 
particularly if the application statistics show problem areas. Position description are very 
important not only to recruitment but to the setting of selection standards and 
developing the selection process, as will be discussed later. If there are not clear, current 
and accurate descriptions of the jobs as they actually exist and are to be performed, the 
descriptions could, as part of the content of job announcements, form barriers to 
applications by presenting an unrealistically difficult or demanding description of the 
work and by resulting in unjustifiable minimum qualifications being contained in the 

announcements so that applications are discouraged. 
The application form itself should be reviewed. Application forms that are lengthy, 

complex and cumbersome tend to lessen applications by minority group persons who 
may have more difficulty with such forms as a function of the quality of formal 
education made available to them ancl their lesser experience with forms completion. 

The recruitment methods and sources are, of course, extremely important to the 
employment process and can range from legally required announcements in local papers 
and "walk.ins" to comprehensive and highly effective outreach programs with special 
emphasis on the recruitment of minorities and women. If there is any evidence of the 
inadequacy of minority or female applications, there are a number of questions that an 
agency might ask itself in the interest of possible improvement. A few of these might be: 

n. Are key leaders in the minority community, including 
representatives from business, churches, and schools, asked for 
their advice and assistance in minority recruitment? 
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CHART II 

NUMSER OF JOB APPLICANTS DURING FISCAL YEAR ---
NUM8ER OF APPLICANTS 

JOB MA'LES FEMALES TOTAL 
CLASSIFICATION C 0 I N S C 0 I N S 
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b. Do job announcements and recruitment brochures depict 
females and minorities in meaningful e,mployment roles? 

c. Are job vacancies advertised in newspapers and in radio and 
television stations which are minority oriented? 

d. Are women's organizations asked for assistance in recruiting 
females at both the entrance and higher level positions? 

e. Are job announcements posted at (or disseminated through) 
organizations serving females and minorities? 

f. Are competent recruiters, including women and minority group 
members, available for addressing meetings of minority group 
and female organizations? 

g. 

h. 

Do recruiters go to schools and organizations in minority 
communities to recruit on-site? 

In larger cities, are community centers, store-front operations or 
similar locations in nrin01ity communities used as sources of job 
information and applications? 

i. Is recruitment literature published in a second language in 
instances and locations where this would be appropriate? 

j. Are newspapers supplied- with !'lpecial stories or articles 
publicizing the agency's interest in attracting minorities and 
women, including appropriate photographs? 

. <~... .. 

Certain organizations, such as the Urban League, Job Corps, Concentrated 
Employment Programs, Neighborhood Youth Corps, the State Employment Service, and 
specialized employment agencies, are normally prepared to refer minority applicants. 
Organizations prepared to refer women with specific skills may include National 
Organization for Women, Welfare Rights Organizations, Women's Equity Action League, 
women's caucuses, and sororities and service groups. Community leaders as individuals 
may also serve as effective recruiting sources. 
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An iraportant element in the evaluation of present workforce characteristics and the 
recruitment experiences that strongly influence workforce characteristics, especially in 
the case of some correctional institutions and other specially located agencies or 
branches, is the effect on minority employment of any inhibiting external factors such as 
the lack of access to suitable housing in the area or the lack of suitable transportation to 
the workplace. In instances where such factors may be a significant influence on 
employment, their effect should be carefully evaluated and all possible means for 
eliminating or moderating the negative effect should be conSidered, and steps taken to 
provide corrective action. In some instances the agency can reduce the problem by 
providing special help to potential new minority employees in finding and arranging for 
housing or can make buses available or assist in setting up car pools to improve 
transportation, but in other instances more major efforts, such as actually making 
employee housing available, may need to be considered. Certainly any new locating of 
branches or constructing of institutions will need to give consideration to the effect of 
the location on minority employment. . 

4. Selection Standards and Procedures 

As is now well known to most criminal justice agencies, employee selection 
standards and selection procedures have been under very close scrutiny over the last 
several years following the U.S. Supreme Court's Griggs v. Duke Power Co. decision and a 
hostpf subsequent lower court cases. (See Appendk~s 0, P, and Q for the deciSion, some 
relevant case history, and interpretation.) 

The general principal controlling personnel selection that has come into being as a 
result of the Griggs v. Duke Power Co. and subsequent other court decisions is that no 
test may be used in the selection of employees if it has a negative impact (adverse effect) 
on the hiring of minority persons unless that test can be shown to be demonstrably 
related to actual performance of the job. "Tests" refer to all selection criteria and 
procedures including height and education requirements, written and oral tests, and all 
other entrance requirements and screening procedures. 

There are specific procedures to be followed in demonstrating relationship between 
a test and job performance. Demonstrating this relationship is called "validating" the test, 
or "making a validation study." Procedures and minimum standards for making a 
validation study are set forth in the Equal Employment Opportunity Commission's 
"Guidelines on Employee Selection Procedures" (see Appendix J). All selection 
procedures in use by LEAA recipients are required to be in conformity with the 
provisions of the EEOC Guidelines as these relate to the,employment of both minorities 
and women. 28 CFR 42.304(g) (1). 
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Entrance standards or qualifications are usually in operation for most entrance 
classes. These :. ··oIve set requirements relating to such things as height, age, sex and 
education. Applicants either meet or fail to meet these requirements; there is no ranking 
or rating. It is difficult if not impossible to develop statistical data on the effect of these 
requirements because (1) most "rejections" of persons not meeting the requirements is 
done informally through discussion, information and advice by agency recruitment 
representatives before formal applications, and (2) there is no way of determining how 
many potential candidates eliminate themselves by comparing their own qualifications 
with those stated on recruitment brochures,job announcements, etc. 

This is why it is very important that an agency give careful attention to the probable 
effects of their minimum requirements set for entrance, especially as related to minorities 
and women. Guidelines on the use of height requirements have been specifically set forth 
by LEAA (see Appendix G). Discrimination on the basis of sex is prohibited by a number 
of federal laws and regulations (see PART II of this manual) and is governed by specific 
guidelines set forth by the Equal Employment Opportunity Commission. (See Appendix 
K.) The situation with regard to educational requirements is less clear and definite at this 
point, but the basic principle remains applicable--that if it has a discriminatory effect in 
the hiring of minorities or women, the requirement's relationship to job performance 
must be demonstrated through established technical procedures (Appendix J). Age 
requirements have not frequently been seen as having a discriminatory effect on 
minorities and women--though there is an increasing tendency for criminal justice 
agencies to lower entrance age requirements in line with other movement toward 
increased responsibilities at an earlier age (voting, purchase of alcoholic beverages). 

Once applicants have submitted formal applications and been accepted for 
processing through the remainder of the selection process, the recording and analysis of 
statistical data on sex and minority group identification of candidates becomes feasible 
and essential. Most jUlisdictions acquire sex and minority group identification 
information at the time of application, either on the application form itself or on a 
separate form that reports the candidate's name, sex and minority group identification 
and which is sealed and not opened until the selection process is completed. 

The objective of the review and analysis presently under discussion is to determine 
whether any clement in the testing and screening of applicants is resulting in a disparate 
or negative effect in the selection of minorities or women. To do this it is necessary to 
collect and analyze data on the effect on candidates of each element in the selection 
process, comparing the relative success rates of women and minorities with other 
candidates. One form for doing this is shown in Chart III. This can be used to summarize 
data from whatever number of examinations was given for a particular entrance class 
(e.g., correction officer, police officer, cadet, typist, mechanic, etc.) during the past fiscal 
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,.' CHART III 
EXAMINA~ION FOR , FY 

ANALYSIS OF EFFECT OF SELECTION P~OCE~D-UR~E-S-

STEPS IN- THE SELECTION I MALES FEMALES TOTAL 
PROCESS C 0 I N S C 0 I I N S 

No. of App I i cants 
I 

--No. Taking 

No. Passing 

No. Taking 

No. Passing , 

No. Taking 

No. Passing 

No. Taking 

No. PasS'ing ,"!" . 
I 

No. Taking 

No. Passing 

No. Taking 

No. Pass i ng 

No. Eligible for Job 

No. Offered Employment 

No. Employed 
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EXHIBIT 3 

EXAMINATION DATA ILLUSTRATION 

EXAt1INATION FOR Correctional Off. 1 FY 1974 

ANALYSIS OF EFFECT OF SELECTION PROCEDURES 

STEPS IN THE MALES FEMALES 
SELECTION PROCESS C 0 I N S C 0 I 

of App I i cants 1 65 24 90 - -No. 260 -
Taking Written 1 L8 24 H9 - -No. 250 -
Passing Written 15 H 45 - -No. 123 - -
Taking Ora I 14 8 44 - -No. 120 - -
passing Oral 

9 6 20 - -No. HO - -
Ph~sical 6 19 Taking 

9 - -No. 78 - .. 
Passing Phl:sical 

7 5 10 - -No. 52 .. .. 

No. Taking Background 
7 5 10 .. -51 - .. 

Invest iqat Ion 
Pass i ng Uackground 

3 4 8 - .. No. 40 - -Investigation 

Taking PSi:chologlcal 
3 4 8 .. -No. 40 .. .. 

Pass ing Psychological 
3 3 7 - -No. 35 .. .. 

No. Taking 

No. Passing 

ElIgible for Job 
3 3 7 - .. No. 35 - -

Offered Employment 
3 3 7 .. .. No. 

35 .. --
Emp loyed 2 3 6 .. .. No. 25 .. .. 

-
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TOTAL 
N S 

30 3 473 

30 3 445 

9 2\ 202 

I 

8 2 196 

6 2 123 

6 2 120 

4 1 79 

4 1 78 

3 .. 58 

3 - 58 

3 .. 51 

3 .. 51 

3 .. 51 

3 .. 39 
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year or to present data from one examination if only one examination was given for the 
class that year. It has lines for reflecting the "taking" and :'passing" data for six elements 
contained in an examination. Not many examinations will have this number of elements, 
but the form can either be modified or unnecessary lines left blank. This type of form is 
most important and useful for the basic professional entrance classes (i.e., police officer, 
deputy sheriff, corrections officer) because of the generally larger number of candidates 
involved. However, the principle involved, that of collecting and analyzing data reflecting 
the effect of each step in the selection process, should be carried out for each entrance 
class. 

In many classes, the numbers of actual cases involved will not be large enough to be 
statistically significant on a technical basis. Generally this would be when thirty or fewer 
cases are involved. Nevertheless differences in pass-fail percentages even when smaller 
numbers are involved can indicate areas which should be reviewed with special care as to 
the content and administration of the selection procedure involved. 

Whether or not there is clear numerical evidence of problem areas relating to the. , 

selection of minorities and women for employment, there are a number of useful 
questions the agency might raise regarding its selection practices. Some of these are: 

, 
.I 

a. Has the written test, if one is used, been validated so that the 
agency has a scientifically based reason to believe the test has a 
relationship to performance on the job? 

b. Has the oral interview been validated?(for the same reasons as 
the written test). Is it developed and carried out in a way that 
avoids any discrimination, even unintentional, against women 
and minorities? Are women and minority groups appropriately 
represented on the interview boards?(This last mentioned item 
tends to be as important in its effect on recruitment as it is in 
bringing balance to the interview results.) 

c. Are medical examination aild physical ability or agility tests or 
requirements validated? 

d. Are female and minority group officers among those assigned to 
make backgI:ound investigations? Does the evaluation of 
background investigation results give appropriate consideration 
to cultural, educational and economic differences associated 
with minority groups? 
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S. Appointment 
Appointment procedures, especially withh formal civil service or merit systems, 

tend to be fairly standardized in their major aspects--the development and posting of 
eligible lists, the appointing authority request for names from the lists for filling 
vacancies, the certification (supplying) of names from the list by the central personnel 
agency, and the selection of individuals for hiring by the appointing authority from the 
list of names thus certified, in accordance with relevant local rules such as the "Rule of 
Three" (selection from among the top three names), "Rule of Five," etc. 

In such agencies the primary area for review and evaluation would probably be in 
the one area where discretion is involved, the selection of actual hirees from the list of 
names certified. 

A suggested means of charting application and appointment data for agencies with 
both formal and less formal systems is presented in Chart IV. As indicated on the chart, 
the applicant figure should represent the number of persons actually available to the 
agency for employment. This would make the comparison of this figure to the number of 
job offerings and actual hirings more meaningful. Any significant differences in the 
uapplicant to offer to hiring" ratios between males and females or between minority 
group members and other groups would, of course, suggest the need for analysis as to the 
cause(s). 

Analysis of appointment procedures and results should be made for each entrance 
class. 

6. Training 
Training activities are one of the most difficult to quantify and evaluate because of 

their great diversity in purpose, nature, length, location, intermittancy and quality. In 
agencies large enough to have their own training units and in smaller agencies where 
training is given a special and systematic attention, training reports and data will already 
be available and may require only the addition of sex and minority group identification 
information to be useful for analysis. Other agencies not having data available should 
begin to collect it and might use some form similar to that presented in Appendix A-2. 

Nevertheless most training activity analysis ancl evaluation cannot be based on 
summarized data but should involve instead a review of relevant practices and procedures. 
Som0 of the questions an agency might ask with regard to its training are: 

a. Are training programs publicized and made available equally to 
all eligible employees?(to the end that equal opportunity for 
women and minorities is achieved). 
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CHART IV 
- APPOINTMENTS TO POSITION 

CLASSIFICATION OF : FY 

MALES FEMALES C 0 I N S C 0 I N S 
Number of App I i cants.': 

Number Offered Appo i ntment.'''': 

Number Actually Hired 

* '~.a~e~cies with formal selection ann certification procedures and 
w IC ave analyzed the effect of the selection process in ent~anc \ 
classes (see text,. i~cluding Chart I I I) this figure would re resen~ 
those.per~ons certified to the agency as eligible for hirin ~ I 0 

~genc;e~ It w~uld represent actual number of applicants as ~ete~mi~:~r 
d~~mA_~. ormatIon collected on a form such as that presented in Appen-

I 

.'d, In a~;~c~es which entered, in the line above, the number of eligibles 
~ert! Ie to the agency, this figure would represent persons sent 
N~tlcels t? Report~' or provided other notification of employment offer 

an wou d Include those who sub If' 
notification. In other agenci seq~~nt y aIled to respond.to such 
fleeted in a record such as th:~' I WOUld

d 
~epresent job offers as re-

suggeste In Appendix A-I. 
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b. Are training programs developed and made available for 
minority employment candidates to enable them to improve 
their chances of passing entrance emploYI1l1ent tests? 

c. Have trainee and paraprofessional classes been developed to 
improve opportunities for minority persons? 

d. Is seniority a factor in accepting employees for training 
programs, and does this have an influence 011 perpetuating and 
cxtcnding past sex or racial hiring inequities? 

7. Transfer 
The numerical charting of employee transfer information can be relatively simple if 

adequate records arc kept. In many agencies the only record of transfer is in the 
employee's own personnel jacket or personnel record card which shows the employee's 
history of assignments within the agency. To be fully adequate a transfer record system 
will show what transfer requests were made, what requests were approved and put into 
effect and reasons for denial of the request if such was the case. 

If any agency does not have a record system that provides this information, one 
should be developed and put into use. One relatively simple format for doing this is 
presented in Appendix A-3. Some agencies use a more formalized transfer request and 
npproval system, in which a multiple-copy form is used to record the employee's request, 
the approval or disapproval of the supervisors of the two units involved (with explanation 
of any dIsapproval) and the date of the transfer, if it is made. 

It is important that Whatever system is used reflects not only how many requests 
were made (including data on race and sex) and how many of these requests were 
accepted and put in to effect, but also the reasons for any decision not to transfer. This 
last type of information is important so that if disparities are found in the rates of 
grunting of transfer requests, some of the possible causes might be found through analysis 
of the rensons for disapproval. The analysis might show justification for the differential or 
might point up approaches to improvement in the transfer system. 

Chart V shows a simple way of charting overall transfer information for an agency, 
mnl might point up some agency-wide patterns requiring exploration. In agencies where 
geographical or shirt assignments are involved or there may be some reason for 
q\lcstiolllng transfers or· assignments within a particular organizational unit, a similar 
chatting and analysis might be made of data relating -to the specific question involved 
(e.g' l branch. shift). It is recommended that a separate analysis of transfer data on sworn 
personnel be made in agencies where such distinction is applicable. 
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CHART V 
, TRANSFER DATA, FY ---

MALES FEMALES TOTAL C 0 I N S C 0 I N S 
Basic Workforce Data 

No. of Transfers Requested 
No. of Requests Approved 
and Put into Effect 

Note: ~ntagenc{:s where the sworn-unsworn distribution is applicable transfer 
a a wou preferably be complIed separately tor the two grouF~. \ 

.f 
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The basic purpose of the analysis of transfer data would be, of course, to determine 
whether there was any significant area or pattern of disparity of treatment of females and 
mlllOrities. Information on present workforce composition is suggested for inclusion in 
the chart so that the relevant numerical comparisons might be more easily made. 

Although the statistics on transfer request and action are probably the best 
technique for identifying possible disparate treatment in transfers it is also important to 
review agency policies and practices in such matters as to whether all employees, 
including women and minorities (and supervisors) are given full notice of the agency's 
equal opportunity transfer policy, and whether procedures have been developed and put 
into effect that result in all employees being given equal and open notice as to 
opportunities for transfer into divisions or units with openings. 

It is also important to review whether seniority with the agency and/or in the job 
class is a factor in approving transfer requests and, if so, whether it has the effect of 
perpduating and extending past discriminatory employment practices. 

8. Promotion 
The analysis and evaluation of promotional practices and procedures can be very 

complex, especially in a large agency, for such reasons as the number of different position 
classes that can be involved in promotions during a year, and variations in the promotion 
system procedures and content for different position classes. 

Again the agency must develop, adapt and/or adopt analysis and evaluation 
techniques according to its own characteristics and circumstances, but the basic elements 
rema1n the same: (I) thorough review of the agency's policies, practices and procedures as 
these affect or may affect minority and female employment, and (2) collection, 
summarizing and evaluation of data on the actual results in numerical terms of the 
application of these policies, practices and procedures. 

In reviewing promotional polici€IS and practices. some of the questions an agency 
might ask of itself af(; these: 

a. Are promotional opportunities made fully and equally known 
to all employees? 

b. Are training opportunities preparing present employees for 
promotion equally available to all employees? 

c. Do requirements for eligibility for promotion (e.g., time in 
graue, time with the agency) have a disparate effect on women 
and minorities?Have such requirements been validated as to 
their relationship to job performance in the higher level job?(See 
c.,'lrlier section on "Selection Standards and Procedurl;\~" for 
discussion 011 validation.) 
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d. Do any of the elements of the promotional selection process 
(e.g., written test, oral interview" peTformance ratings, etc.) have 
a disparate effect on female or ~inority candidates?Have these 
promotional selection elements been validated? 

e. Are female and minorities represented in the administration of 
the promotional selection procedures, such as the administering 
of any written test, being on any interview board and the 

, , 
scormg of test elements? 

f. Is seniority a factor in promotion?What is its nature and effect? 
If there is a disparate effect on minorities or women, has its 
relationship to performance in the higher job been validated? 

g. What is the nature of the promotional appointment procedure 
(e.g., certification, selection by rule of three) and what, if any 
identifiable effect does this have on the promotion of minoritie~ 
and women? 

The agency's overall promotion data for the fiscal year being reported on might be 
assem~je,d as suggested in Chart VI. Although not specifically required by the guidelines, 
such .hSt111g could be useful in appraising the overall effect of the agency's promotion 
practices and procedures. The "Number in Agency Workforce" would be available from 
~hart I, presented earlier. It would present the base data for comparison with other 
fIgureS, on the chart. The "Number Eligible for Promotion" figures, when compared with 
the, 1111e above, would indicate any disparate effect of promotional eligibility 
r~qulfements. The "Number Who Applied for Promotion" figures, when compared to the 
1111e above, might show different ratios for different group and lead to questions as to 
what agency practices or circumstances might cause such results. The "Number 
Promoted" figure could, of course, be compared with each of the previous lines for the 
overall view of the effect of the agency's promotion policies and practices. 

As with original entrance selection, one of the most productive approaches to 
identifying areas of problems (or of pl'Ogress) is the analysis of the effect of each element 
or step in the promotion process in connection with a particular examination. Chart VII 
presents one format for assembling and analyzing this type of data. It is particularly 
useful for analyzing the results of tests in which some or all of the steps or elements acts 
as hurdles (must pass to go on to next step). However even if the test elements do not 
serve as hurdles, the format can be used to reflect and review the basic data as to the 
number of employees eligible, applying, passing and promoted. 
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CHART VI 
AGENCY PROHOTION DATA, FY _ 'i 

MALES FEMALES TOTAL 
C 0 I N S C 0 I N S 

Sworn Personnel 

I/o. In Aaenev Workforce"t 

110. Ellalble for Promotion 

No. Who Ape lied for Promotion 

No. Promoted 

UnSlr/orn Per'Sonne I 

No. In Aqency ~lorkforce''r :' 

No. EI/alblc for Promotion 

No. ~/ho Apl'llf ed fOr Promotion 

~ Promoted 

Totol AqcncX Personnel 

No, In AQcncy Workforce,': 

No. Eltqlblc for Promotion 

No. Who AnD lied for Promotion 

No. Promoted 

... 'r From Agency Workforce Chart 

44 

" ---~~--~ ....... ,. -'-·~-7~~=.="""" ... -=""L ..... ==-;;;;::;;=~==::;::;EE===::::=::;oa,k'!::~~~'1t":~ .... ~.~ .. ,~ 

"CHART VII 
, PROMOTIONAL EXAMINATION DATA 

-EXAMINATION FOR POSITION "OF __ ' ____ _ 

MALES FEMALES c 0 I N S C 0 I N S No. of Employees Eligible 
to Apply 
No. of Eligible Employees 
MakinQ Application 

No. Taking_ 
Test 
No. Passing _ 
Test 

No. Taking 
Test 
No. Passing . 
Test 

I 

No. Tak i og __ 
Test 
No. Pass ing 
Test . 

. No. Eligible for Promot ion~ 

No. p'Jomoted to Date , 

* This would be the number of employees eligible for promotion after 
having passed the specific tests identified in the form and who are 
~ut on a formal or informal eligibility list after any seniority and 
performance rating factors had been appllt~d and a "cut offll or passIng 
point had been determined • 
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It is recommended that this format and approach (or one that accomplishes the 
same purpose) be used to evaluate any and all promotional examinations held, in whole 
or part, Juring the fiscal year being reviewed and reported on and which involved 
positions unique to the recipiei1t agency (e.g., Police Lieutenant, Division Chief (Sheriff's 
Offize), Supervising Probation Officer, police Radio Technician n.) It can also be used as 
a tool for analysis of other examinations held in the past and for examinations for classes 
of positions shared with other agencies in ajurisdiction (e.g., Senior Clerk) whenever the 
workforce data chart or other data suggests the need for such further analysis. 

It can be seen by looking at Chart VII that some individual promotion elements such 
as performance ratings or seniority points (and written and oral tests if they don't serve as 
hurdles) must be separately analyzed and evaluated if their effect is to be understood. 

A general format for charting a variety of relevant promotional factors that take the 
form of numerical ratings is presented in Chart VIII. It can be used for performance 
ratings, seniority points, written and oral test results, etc, 1t is suggested that this type of 
analysis be made whenever (1) the element or factor does not act as a hurdle and (2) the 
factor may be causing, or contributing to, disparate overall test results as indicated by the 
ratio of the number "Accepted for Testing" to the number "Eligible for Promotion" in 

Chart VI for different race and sex groupings. 
An illustration of the atla1ysis of performance rating datu is presented in Exhibit 4. \ 

9. Disciplinary Actions 
This is an area of review where considerable factual material is usuallY available and . 

is in a form that permits 'charting and numerical appraisal. Practically all agencies 
maintain records of disciplinary actions, and either summarize them annually or have the 
data available in a form that can be summarized. However, agency disciplinary procedures 
and terminology for different kind5 of disciplinary actions and the sanctions imposed 
vary so greatly that no standard form '\'{ould be appropriate to all agencies, and many 
agencies will need to develop their own a'pproach to the analysis of disciplinary action 

data. 
An agency compiling its disciplinary data for~nalysis should keep two points in 

mimI: 
n. Disciplinary actions involving formal charges and investigation 

(usually these are the more serious matters) Sllouid be kept 
separate from actions taken for minor infractions (with 
sanctions usually imposed by unit commanders, for such things 
as being out of uniform, being late, loss of equipment, etc.). 
This latter category (minor infractions) is of less overall 
importance but at times points up possible differential 

treatment requiring review and evaluation. 
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CHART V III 
PRO~OTIONAL EXAMINATION FACTOR ANALYSIS' 
FACTOR BE ING ANALYZED: • • 

MALES FE~lALES 

C 0 I N S C 0 I 
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RATINGS 

90- 100 

80-89 

70-79 

60-69 

59 or less 

Total Employees 

Average Score 

EXH IB IT 4 

PROMOTIONAL EXAMINATION FACTOR ANALYSIS: 
FACTOR BEING ANALYZED: Performance Ratings 

MALES 
C 0 I N S 

20 - - 8 -
80 - - 45 2 

78 - - 156 8 

2 - - 1 -
- - - - -

180 - - 210 10 

82. - - 76.8 77. I 

Male Average Score - 77.5 
Female Average Score - 83.8 
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FEMALES 
C 0 I 

4 - -
14 - -
10 - -
- - -
- - -

28 - -
83.6 - -

TOTAL 
N S 

3 - 35 

14 2 157 

3 - 255 

- - 3 

- - -
20 2 450 

84.1 82.5 78.2 
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b. Use the agency's own terminology for sanctions, but report 
actions in sufficiently specific categories (length of suspension, 
etc.) that effective analysis is possible. 

Chart IX presents an example of one format in which an agency might collect its 
disciplinary action data. An agency might find it appropriate to use this type of format but 
substitute its own disciplinary terminology and categories. In small agencies the numbers 
involved may not justify charting but should nevertheless be carefully reviewed and 
described, including the data, when the written plan is prepared. 

It is recommended that separate analysis of disciplinary data on sworn and unsworn 
personnel be made in agencies where such distinction is applicable. 

Oral reprimands are mentioned in the Guidelines and should be included among the 
data reported if such information is available. 

Although analysis of disciplinary action case data is usually the best means ~f 
identifying possible areas of discrimll1ation against women and minorities so that these areas 
can be explored to determine what might be causing the differential results, a review' and 
evaluation should be made of all of the agency's disciplinary policies and practices with 
regard to their implications for the treatment of women and minorities. As illustrative 
examples, review should be made, particularly in the larger departments, as to whether there 
is appropriate minority group or female representation in any complaint investigation unit 
or in,the procedures for carrying out investigation of charges, and in any disciplinary board 

1 
of panel that evaluates the findings and makes decisions or recommendations on penalties to 
be imposed. 

10. Termination 

Terminati9n data is readily available in most agencies. If not already available, .. 
provisions should be made for acquiring it, including the number of terminations, whether 
they were voluntary or involuntary, and the race and sex identification of those terminated. 
Appendix A-5 presents one format in which such information might be acquired in the 
course of normal operations for later summarization and analysis. 

Chart X suggests a simple format for summarizing the agency's termination data. It is 
recommended that separate analysis of termination data on sworn and unsworn personnel 
be made in agencies where such distinction is applicable. The termll1ation figures would not 
themselves explain any differences in separation rates for men and women or for members 
of mll10rity groups but they would identify any areas requiring exploration and explanation. 
Involuntary terminations, already discussed as part of the review of disciplinary actions, 
would have substantial information as to the causes of such separations, and such causal 
information would be available for review and evaluation should disparities be shown. It is 
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CHART IX 
NUMBER AND TYPE OF DISCIPLINARY 

SANCTIONS IMPOSED, FY __ _ 

FORMAL CHARGES INVOLVING INVESTIGATION 

MALES FEMALES 
TYPE OF SANCTION C 0 I N S C 0 I N S 

Written Reprimand 
Suspension: I 1 .. 5 d~ts 

6 .. 15 days 

16 days or more 

Reduction In Job 
and/or Pay~ 

Termination 

Other 

Exonerated 

Total Cases 

SUMMARY PUNISHMENT FOR MINOR INFRACTIONS 

MALES FF;MALES TYPE OF SANCTION C 0 I N S C 0 I N S 
Days Off w/o Pay: 

I dt!Y. \'( 

2 days 

Extra Work w/o Pay: 
I day 

2 days 

Other 

* Includes being sent home at beginning of work shift and not receiving 
pny for that day_ 
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Employees in Agency 
Workforce \.~ 

Employees Terminating 
Vo luntar I Iy 
Employees Involuntarily 
Term i nated \':\'~ 

Total E~pJoyees Terminated 

C 0 

CHART X 
TERMINATION DATA 

MALES 
I N S 

* Available from Agency Workforce Chart 

~-k Available from Disciplinary ActIon Chart 

j 
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recommended that retirements not be included in voluntary termination figures, or that, 
if they are, they be separately reported because of their special nature. If lay-offs because 
of work shortages (or for other reasons not the fault of the employee) are a part of the 
involuntary separations, these figures and the lay-off policies and practices should be 

separately reviewed and evaluated. . 
The reasons for voluntary separations are frequently not as well-defll1ed and 

recorded as are those for involuntary ones and it is therefore important that voluntary 
terminations whenever possible, involve an exit interview to find the cause for the 
employee'S leaving. Experience has shown that brief, perfunctory exit interviews 
generally have little or no value, so care, time and effort must be used if the real reasons 
for voluntary separations are going to be accurately determined. 

C. Written Program Content and Form 
The Guidelines themselves call for the written program to contain: 

1. a number of specific sets of data and information (on present 
workforce, disciplinary actions, applications and hirings, 
promotions and transfers, and terminations), 28 CFR 

42 .304(a)-(e), 

2. available community and area labor characteristics, 28 CFR 
42.304(f), 

3. a detailed narrative statement describing existing employment 
policies and practices, with analysis of their effect on the 
employment of women and minorities, and with planned 
specific steps for improvements where needed to achieve full 
and equal employment opportunity, 28 CFR 42.304(g), 

4. a plan for disseminating the equal employment opportunity 
program to all personnel, applicants and the general public, 28 
CFR 42.304(h), and 

5. designation of specified personnel to implement and maintain 
adherence to the program, accompanied by a description of 
their specific responsibilities. 28 CFR 42.304(i). 
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As indicated earlier, if the analysis and evaluation work discussed in the previous 
se.ction of the manual is performed thoroughly and well, ,preparing the written program 
WIll be mostly a matter of presenting the results of this work, deciding what action steps 
are ne~d~? for making improvement in any problem, area, assigning continuing 
responsIbIlIty for the program and providing for program dissemination. 

. T~s manual therefore recommends that the written program requirements of the 
GUIdelines be met by setting forth the required content as follows: 

.l 

1. the agency's current employment data, 

2. the community and area labor characteristics , 

3. the detailed narrative statement setting forth in logical order 
and for each personnel program component; 

a. present policies and practices, 

b. the findings (including charts and tables presenting 
required data) resulting from the review and evaluation of 
those policies and practices, and 

c. the specific action steps planned to bring about needed 
improvement in any problem area. 

4. the program dissemination plan, and 

5. the assignment of responsibility for implementing and 
maintaining the program. 

The remainder of this section of the manual suggests recommended content of each 
part of the written plan. 

1. Current Agency Employment Data 

TItis section should present the agency's current employment (workforce) data in a 
tabular manner, such as the EEO-4 Form or the Chart I suggested earlier in tltis manual. 
Th~ overall chart for the agency should be supplemented by additional chartings for 
major branches or divisions where appropriate as discussed in III B I. The charted 
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information should be accompanied by job specifications (or other description of major 
duties of each classification), by pay range and pay plan information (including seniority, 
incentive or special duty pay elements), and by geographic and shift assignment data and 

information. 

2. Community and Area Labor Characteristics 
This section should present population, workforce and unemployment data for the 

relevant geographic area by sex, racial and ethnic groupings as discussed in III B2. The 
agency's sourcc(s) of this information should be identified. 

3. Description of Existing Employment Policies 
nnd Practices, of Findings and Evaluations, and of Planned Improvements 

u. Recruitment and Applications 

This section should contain a detailed statement describing the 
agency's policies, practices and procedures in recruiting new 
personnel and in the application form and process. It should 
presen t and evaluate the agency's general and special 
recruitment efforts, as discussed in III B3. Samples of job 
announcements, brochures and application forms would be 
appropdate. Data on the number of applications for each entry 
class for the prior fiscal year, such as that suggested in Chart II, 
should be presented and evaluated as to implications for 
.recruitmentof minorities and women, giving consideration to 
such factors as the area labor characteristics and the agency 
workforce data just presented. If the evaluation shows that 
improvement is needed, specific steps should be planned and 
stated. Suggested approaches for making improvements in this 
area are contained in Revised Order No. 4 of the Office of 
Federal Contract Compliance (see Appendix M, Section 
60-2.24e) and in this manual's earlier discussion of the subject. 

h. Selection and Appointment 

This section should present a detailed description of all the 
ngency's policies and procedures in regard to the selection and 
appointment of new employees, from the setting of minimum 
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entrance requirements through the final appointment 
procedure, as discussed in III B4 and 5 .. Charts III and IV could 
be useful in presenting data on the effect of selection and 
appointment pr0cedures. Regardless of the format used, the, 
data must show, in whatever manner is most feasible and clear , 
the relationship between the numbers of applicants for entrance 
classes and the number actually hired, identified as to sex, race 
and national origin. In any instance in which the review shows a 
disparate effect of a selection process or element (test), the 
complete study establishing the validity of the test should be 
presented or clear plans for evaluating the validity of the test 
should be set forth. 

Other steps for making necessary improvements in the selection 
and appointment process should be included at this point. 

c. Training 

This section should set forth a complete description of the 
agency's training practices and programs. It should include but 
not be limited to the type of information discussed in III B6. 
Available statistics, such as those that would result from a log of 
the type presented in Appendix A, should be included. Any and 
all information that would show the training's availability to 
and effect on minority and female employment would be 
relevant. 

Action steps for improving training policies and practices as 
suggested by the review and evaluation of the training program 
should be set. forth. . 

d. Transfer 

This section should provide a detailed description of the 
agency's transfer policies and procedures, and should present 
transfer information and data of the type discussed in III B7 
and suggested in Chart V. Any agency rules or policy statement 
on transfer should be included. If adequate data on transfer and 
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transfer requests as discussed in III B7 is not available, plans for 
acquiring such information should be stated. If the data is 
availabJe and indicates need for improvement as related to 
minorities and females, constructive action steps should be 

identified and planned. 

e. Promotion 

This section should present a detailed description of promotion 
policies and practices as discussed in III B8, including but not 
limited to information on eligibilities, scheduling, test content 
und procedures, administration and scoring, seniority factors, 
clig)bility lists, appointment procedures, and any probationary 
period. It should also include information, data and evaluation 
Or any reclassification or upgrading procedures which have the 
I!ITcct of moving an employee to a higher level position and/or 
illl.!rCasing pay without use of promotional examination 

procedures, 

Promotion statistics of the type suggested in Charts VI, VII, 
and. where appropriate, Chart VIn should be presented. 

Where the review and evaluation of promotion procedures and 
statistics indicate disparate treatment of effect on minorities 
tint! women, the agency's plan for improvement should be 
described. In particular any testing element with disparate 
cffl!ct should have been validated or plans should be made for 

valida tiOI1. 

f. Discipline 

This sl't.:tion should present a detailed description of the 
agent.:y's disciplittary policies and procedures. Many agencies 
will have written rules and procedures in matters of discipline 
and these would be appropriate to include at this point. 
Questions as to appropriate participation by minorities and 
WQtlh;t1 in investigation, decision and review procedures, as 
discussed in 1Il B9, should be considered. 
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Data ~n the number of disciplinary actions and the penalties, 
when Imposed, should be presented as suggested in Chart IX or 
other appropriate format. 

Where the evaluation of policies, procedures and/or disciplinary 
sta tistics indicates disparities, possible causes should be 
determined and steps planned where corrective action is 
indicated. 

g. Termina tion 

This section should present information on policies and 
procedures relating to terminations other than involuntary ones, 
which presumably have been adequately covered in the section 
on discipline. As indicated in III BID, if information on the 
reasons for and circumstances surrounding voluntary 
terminations has not been systematically acquired in the past, it 
should be, so that the causes of any disparities in the 
termination data presented in Chart X or its equivalent can be 
evaluated. 

If the evaluation of the voluntary separation data discloses 
evidence of disparate treatment, action steps for remedying the 
situation should be set forth. 

4. Dissemination of the Program 
The Guidelines require that recipieilt agencies plan for the dissemination of the 

equal employment opportunity program to all personnel, applicants and the general 
public, and refer to Revised Order No.4 of the Office of Federal Contract Compliance 
for recommendations on dissemination of policy. 28 CFR 42.304(h). (See Appendix M 
Section 60-2.21.) , 

It seems apparent from this Guideline requirement and its reference to dissemination 
of policy (and from Revised Order No. 4's comprehensive listing of techniques for 
dissemination of the policy of nondiscrimination and affirmative action) that the intent 
here is to have the agency clearly and affirmatively aul10unce and publicize its policy of 
providing full and equal employment opportunity for minorities and women, rather than 
reproduce and distribute large quantities of the complete written program as set forth in 
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the Guidelines and described in this manual. The written program, especi~lY ifit c~nt~ins 
copies of all job specifications, relevant agency rules and procedures, copIes of vahdatlOl1 
studies and the like, may be quite voluminous. 

It is recommended therefore that the agency prepare an official statement of its 
equal employment opportunity policy and program, giving special at~ention to the 
positive action steps and goals resulting from its review and evaluatlOn of pr~sent 
employment practices, and that this statement of policy and program be n:ade avaIlable 
in quantity for distribution to all employees, applicants and the general public and for use 
in mce~ings and media publicity as suggested in Revised Order No.4. 

S. Assignment of Program Responsibility . 
1111.1 Guidelines require that specified personnel be designated to Implement and 

maintain adherence to the equal employment opportunity program. Revised Order No.4, 
Section I ()~2 .22, is referred to as a source of suggesting specific responsibilities which may 
be assigned. (See Appendix M.) Although written to apply to governmental contractors, 
the duties set forth can be readily translated into recipient agency terms and 
circumstances. It is important that the designated person be given top level managem~nt 
support und necessary staff assistance, and that his or her equal employment ~pportun.ltY 
program responsibilities be made known to a11 employees and to appropnate outSIde 

agency contacts. 
Exhibit 5 illustrates one agency's approach to the assignment of program 

rcsponsi biJiti~s. 
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EXHIBIT 5 
SAMPLE EEQP COORDINATOR RESrONSIBILITIES 

Equal Employment Opportunity Program Coordinator 

The Eq~al Employment Opportunity Program Coordinator shall act as the Director's 
staff aSSIstant for administering the Program, and as executive secretary of the Equal 
Employment Opportunity Committee. 

The Equal Employment Opportunity Program Coordinator shall be responsible for: 

1. Assisting members of management in resolving problems relative to any 
requirement or provision of the Program. 

2. Developing and implementing audit and reporting systems designed to: 

a. Continually measure the effectiveness of the Program and its parts. 

b. Point out deficiencies and needs for remedial action. 

, c. Determine degree to which goals and objectives have been reached . . F 

3. 

4. 

5. 

6. 

7. 

Conducting periodic audits of hiring and promotion patterns and techniques to 
insure that provisions of the Program are being carried out and the goals and 
objectives are being met. 

Making a periodic review of the Program and submitting recommendations for 
expansion and improvement of the Program where applicable. 

Servi~g a~ liaison between the Department and enforcement agencies, minority 
orgalllzatlOns, and community action groups. 

Keeping the Equal Employment OpportUnity Program Committee, the Director 
and departmental management informed of the latest developments in the 
equal opportunity area. 

Assisting in the identification of problem areas and establishing specific goals 
and objectives. 
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8. 

9. 

10. 

Holding re!!Ular discussions with division heads, supervisors ~nd employees to 
insure that ~he equal employment opportunity policies are bemg followed. 

Providing analyses of all departI~'~ntal activities to assure equal employment 

opportunity. 

Involving departmental staff in the goal-setting process. 
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6. Goals and Timetables 

The setting of equal employment opportunity actiop goals and timetables is not 
specifically required by the Guidelines but is discussed here as a recommended natural 
component of an effective equal opportunity proglam. Agencies ~hich have a strong and 
clear commitment to equal employment opportunity objectives find that the setting of 
reasonable numerical goals and the establishment of realistic timetables facilitates the 
achievement of these objectives. 

It is important to distinguish between numerical equal employment opportunity 
goals, achieved through an effective merit system, and quota systems, which are 
prohibited by law and which tend to be inconsistent with merit principles of 
employment. Appendix N presents a statement relevant to the setting of equal 
employment opportunity goals prepared by the Federal Equal Employment Opportunity 
Council. This statement represents an agreed upon position Oil goals by the four major 
federal agencies involved in advising state and local governments as to 'how to discharge 
their legal responsibilities to ensure nondiscrimination in their personnel systems. It 
describes a goal as a numerical objective, fixed realistically in terms of the number of 
vacancies expected and the number of qualified applicants in the relevant job market. The 
statement should be read in its entirety to acquire a full perspective on the subject. 

Recipient agencies are encouraged to develop, as an outgrowth of the preparation of 
" their equal employment opportunity program, a set of specific goals and associated 

timetabJ,es as a means of facilitating the achievement of improved equal employment 
opportunities within the agency. 
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APPLICANT INTERVIEW AND HIRING RECORD 
From:, ___ _ To: ___ _ 

OFFERED 
NAME POS IT ION DATE OF JOB DATE REASON IF NOT SOURCE* 

APPLI ED FOR INTERVIEW (YES/NO) EMPLOYED EMPLOYED 

* Enter number to indicate 
I. Job Announcement 
2. Current Employee 
3. School/College 
4. Newspaper 
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EMPLOYEE TRAINING RECORD 
From: ----Date 

PRESENT TRAINING COURSE 
POS IT ION IGRADE OR 

SALARY 

* C- Caucasian (white) 
0- Ori enta I 
1- American Indian 
N- Negro (black) 

TITLE 

S- Spanish-surnamed Americans 

To:. ___ _ 
Date 

COURSE DATES 

__ ~~OM 1 TO 
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From:, __ _ 
Date 

APPROVED DATE 
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N- Neg ro. (b lack) 
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To:, __ _ 
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PROMOTION RECORD 
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APPENDIX B 

CIVIL RIGHTS ACT OF 1964, AS AMENDED 

TITLE VI - NONDISCRIMINATION IN 
FEDERALLY ASSISTED PROGRAMS 

SEC. 601. No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participation, in, 
be denied the benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial assistance. 

SEC. 602. Each Federal department and agency which is empowered 
to extend Federal financial assistance to any program or activity, 
by way of grant, loan, or contract other than a contract of insur
ance or guaranty, is authorized and directed to effectuate the, 
provisions of section 601 with respect to such program or activity. 
by issuing rules, regulations, or orders of general applicability 
which shall be consistent with achievement of the objectives of the 
statute authorizing the financial assistance in connection with 
which the action is taken. No such rule, regulation, or order shall 
become effective unless and until approved by the President. 
Compliance with any requirement adopted pursuant to this section may 
be~~ffected (1) by the termination of or refusal to grant or to 
continue assistance under such program or activity to any recipient 
as to whom there has been an express finding on the record, after 
opportunity for hearing, of a failure to comply with such require
m~nt, but such termination or refusal shall be limited to the 
particular political entity, or part thereof, or other recipient as 
to whom such a finding ha~ been made and, shall be limited in its 
effect to the particular program, or part thereof, in which such non
compliance has been so found, or (2) by any other means authorized by 
law: Provided, however, That no such action sh~ll be taken until the 
department or agency concerned has advised the appropriate person or 
persons of the failure to comply with the requirement and has deter
mined that compliance cannot be secured by voluntary means. In the 
case of any action terminating, or refusing to grant or continue, 
assistance because of failure to comply with a requirement imposed 
pursuant to this section, the head of the Federal department or 
agency shall file with the committees of the House and Senate having 
legislative jurisdiction over the program or activity involved a full 
written report of the circumstances and the grounds for such action. 
No such action shall become effective until thirty days have elapsed 
after the filing of such report. 

SEC. 603. Any department or agency action taken pursuant to sec
tion 602 shall be subject to such judicial review as may otherwise 
be provided by law for similar action taken by such department or 
agency on other grounds. I n the case of act ion ~ not otherwi se sub-
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ject to judicial review, terminating or refusing to grant or to con
tinue financial assistance upon a finding of fai lure to comply with 
any requirement imposed pursuant to section 602, any person aggrieved 
(including any State or political subdivision thereof and any agency 
of either) may obtain judicial review of such action in accordance 
with section 10 of the Administrative Procedure Act, and such action 
shall not be deemed committed to unreviewable agency discretion 
within the meaning of that sectioh. 

SEC. 604. Nothing contained in this title shall be construed to 
authorize action under this title by any department or agency with 
respect to any employment practive, of any employer, employment 
agency, or labor organization except where a primary objective of 
the Federal financial ~ssistance is to provide employment. 

SEC. 605. Nothing in this title shall add to or detract from any 
existing authority with respect to any program or activity under 
which Federal financial assistance is extended by way of a contract 
of insurance or guaranty. 
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FOREWORD 

This Committee Print contains the text of the Equal Opportunity 
Act of 1972 (Public Law 92-261), t~ether with the text of Title VII 
of the Civil Rights Act of 1964 (78 ;:::;tat 253; 42 U.S.O. 2000e et seq.) 
as amended by the Equal Employment Opportunity Act of 1072. The 
enactment of this Public Law is a major step forward in assuring the 
goal of equal employment opportunity to millions of minorities and 
women in our society. The expanded coverage provided by the Act, 
together with the newly created enforcement powers represents sig
nificant advancement in the Oivil Rights field. This print has been pre
pared 1..11. order to provide information and assistance to the Members 
of Congress and other interested parties with regard to the new fea
tiues in the law. 

HARRISON A. WILLIAMS, Jr., 
o hai'l'nWfrt. 

(m) 
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CIVIL RIGHTS ACT OF 1964 AS AMENDED 
" . ht to vf)te to confer jurisdi?tion upon 

!\N ACT T(l (!n!fJrce the c'mst!t~t1ils\ r~ to provide injunctive relief agamst 
• 'the' district CI)urt!l of ~he "(,nlte. ~;''l to authorize the A:t~<?rney Gencrl!-l 

di!H!rimination in public aCct)mm~Jda~ 0 a1 ri hts in public [aClhtl~s a!ld.pu~hc 
to inrtitute suit'! to prote~t C(m.~tl,tut~°it CiVi1 Rights, to prevent dlscnmmatlOn 
educatjl,n, to (lxtrmd the C()m~~l1.~o~c;?ablish a Commission on Equal Employ-
in f{'dl-rully a~glst<:d program" . e' 
ment Opportunity, and for other purpos s. R entatives of the United 
Be it enacted by the Senate and lIoble dof Th~;ethis Act may be cited 

State8 of America in Congress as'ifm e ) 
as the {'Civil H,ights Act of 1964 . . '" '" '" '" 

TITLE VII-EQUAL EMPLOYMENT OPPORTUNITYl 

DEFINITIONS 

SEC. 701. For the purp~s~s of this ~~t!e or more individuals, govern
(a) The term l'l)erson _ Inclu~~sal subdit>isions, labor unions, part

ment.q, [J(}t'ernme~la. agencws, pOh~IC. Ie al representatives, mu~ual 
nenlhips, m;so<'1I1tlOns, rorpOra!lOnSt'ru .tgs unincorporated orgamza-

. . 'nt stock compames, ' ::; , compames, ]01 -, , .' b k tcy or receivers. 
tiom;, truRt('es, trl:stees11I; ,~n ru Ks u.' person engaged in an indus~ry 

(b) Tho term I cmp OJ cr. ,mell r morc em 10 'ees for each workmg 
IlITeetillg NJrnHlcree. who hasfiiteenlo dar wee~ i~ the current or pre
da\' in e(l,('h of twenty or more ~'l1e~ of such 11 person, but such term 
(,('(ling (,ltlendttr ye'ILr, an~} ~nYd Jt tes a corporation wholly owned by 
doe:> nol. inl'lud(\ (1) the l Il~te ., 11 "an Indian tribe, or any depart-
tho GoyernnH'ut of lZlH'. y~l1t',~ 3tl;~sbia subject by statute to proce~ll~res 
mcni or <lgeTlr,lI, of Ihe . )liJtrl,c (~ AJ~. • n 2102 of title 15 of the Umted 
(,f the cmrtpcldi1'(' Sfrl'lCe (a.s d~1ned \n, S[cl~cmbership club (other tl~an 
filale.9 ('oile), Ql' (~) a b(~n!1, 1. C pr:v~ et fr~m taxation under ~ectlOn 
IL llthor orgll1UztLtlOn) "tH h IS. ('ee I p of 1954 except that dunng the 
501(·) of tit(l III tN'lllllfl l\V~n ue t J~/~e Equal Employment Opportunity 
fir,q( year a/tel' lite daie ~l Cll.Cf'C mefn ,.oer thll~ twentY~fwe employees (and 

. 1 I f 1 (J7) IW rsoIlS U1.\ mg e\ . 
~'(' 0 .,. " , d d. ployers 
tlll.ir 'llgN1H shall not he l'OnHl ere en;, tnelln~ any person regularly 

«(') 'flll.' term "emp1.oyment agen('~ t' to rocure employees for 
llnd('l'lttkiug with or wltllOUt f compcTa ~~~ op/ortunities to work for 
nn ('mploYl\r or to proeurc or em~f°ltlei; a person. 
lUl (Ilnpl\l~"N' Ilud il1l'llldNl nn !'gett ,,' eans a labor organization en-

(tl) 'I'lll' {('rill "llthor orgn;Dlza Ion mce and any agent of such an 
(~I\!'l\d in 011 industry o.ff(·ctlng conl1~er t'lO' n of any kind, any agency, 
!:' I" • t' 1 includes any orgtUUzll . . , 1 0 Ol'~IlIllZll 1011, ttIll . . . . 'tt group a..c;socmtlOn, or P an s 
or elllploYN' reprNlenttttlon comm\, e;o, t and which exists for the 
Nlgag(ld 'in which employees par lClpae 

- b PL. 02-261 Ilr\nted In ItaUe. 
11llchlll~!I 1072 alUcndmcnts made Y • 

(1) 
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purpose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hoUl'S, or other terms 
or conditions of employmen\ and any conference, g~neral committee, 
joint or system board, or join:L

, council so engaged which is subordinate 
to a national or international labor organization. 

(e) A labor organization shall be deemed to be engaged in an industry 
affecting commerce if (1) it maintains or operates a hiring hall or hiring 
office which procures employees for an employer or procures for em
ployees opportunities to work for an employer, or (2) the number of its 
members (or, where it is a labor organization composed of other labor 
organizations or their representatives) if the aggregate number of the 
members of such other labor organization) is (A) twenty-five or more 
during the first year after the crate oj enactment oj the Equal Employ
ment Dpportunity Act oj 1972, or (B) fiJteen or more thereafter) and 
such labor organization-

(1) is the certified represent!l.tive of employees under the pro
visions of t.he N atinnal Labor Relations Act, as amended, or th\3 
Railway Labor Ac~, as amended; 

(2) although not certified, is a national or international Jabor 
organization or a local labor organization recognized or acting as 
the representative of employees of an emplover or employers 
engaged in an industry affecting commerce; or ~ 

(3) has chartered a local labor organization or sub.:!idiary body 
which is lepresenting or actively seeking to represent employees 
of employers within the meanmg of paragraph (1) or (2); or 

(4) has been chartered by a labor organization representing or 
activeiy seeking to represent employees, within the meaning of 
paragraph (1) or (2) as the local or subordinate body through 
which such employe3s may enjoy membership or become affiliated 
with such labor organization; or 

(5) is a conference, general committee, joint or system board, 
or joint council subordinate to a national or international labor 
organization, which includes a labor organization engaged in an 
industry affecting commerce within the meaning of any of the 
preceding paragraphs of this subsection. 

(f) The term "employee" means an individual employed by an 
employer, except that the term 'employee' shall not include any person 
elected to public office in any State or political subdivision oj any State 
by the qualified voters thereoJ, v" any person chosen by such officer to be 
on such officer's personal staff, or an appointee on the policymaking level 
or an immediate adviser with respect to the excercise oj the constitutional 
07' legal powers oj the office. The exemption set forth in the preceding 
sentence shall not include employees subject to the civil service laws of a 
State government, governmental agency or political subdivision. 

(g) The term "commerce" means trade, traffic, commerce, trans
portation, transmission, or communication among the several States i 
or between a State and any place outside thereof; or within the 
District of Columbia, or a possession of the United States; or between 
points in the same State but through a point outside thereof. 

(h) The term "industry affecting commerce" means any activity, 
business, or industry in commerce or in which a labor dispute would 
hinder or obstruct commerce or the free flow of commerce and includes 
any activity or industry "affecting commerce" within the meaning of 
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the Labor-Management Reportin~ and DisclC!sure Act o~ ~959! and 
further includes anll governmental tndustry, bustness, o~ acttvity. 

(i) The term IIStatel! includes a State of.(i~e Umte~ States,. the 
District of Oolumbia, Puerto Rico, t~e V7.rgm Islanas, An;encan 
Samoa, Guam, Wake Island, the 011.11:11.1 lone, and Outer Contmental 
Shelf lands defined in the Outer Contmental Shelf L~n~s Act. 

<3') The term 'Ireligion" includ~s all aspects of reltgwus observance 
and practice, as well as belie], 'Unless an employer dem,onstrates that ~e 
is unable to reasonably accommodate to. an ~ployee s or prosp~ct'we 
employee's religious ob8ervance or practwe without undue lw,rdshtp on 
the co1uluct oj the employer's business. 

EXEMPTION 

SEC. 702. This title shall not apply to an employer :vi.th respect to 
tho employ.m~nt of alion~ outsi~e ~ny .State, or t~ a relIw-ous corpora
tion aSSOCiatIOn educat'Wnal tnstitutwn, or SOCiety Wlth respect to 
the ~mployment ~f individuals of a particular religion ,to perfor~ w,ork 
connected with the carryin~ on ,b.y sucp.. ~orporatIOn, assOCIatlOn, 
educational institution, or SOCIety of ItS acttv~tteS. 

DISCRIMINATION BECAUSE OF RACE, COLOR, RELIGION, SEX, OR 
NATIONAL ORIGIN 

SEC. 703. (a) It shall be an unlawful employment practice for an 
employcr- " d' 'd 1 

(1) to fail or refuse to hire or to dlScharge any ill IVl ua, 
or otherwise to discriminate against any individual with respect 
to his compensation, terms, ?ondi,tions, or privi1eg~s. of employ
ment because of such indiVldual s race, color, rehglOn, sex, or . ' .. natlOnal on~m; or ' . 

(2) to limIt, se~egate, or classify his emp~oyees or applwafnts.for 
employment in any way which would depr!,:e or t.end to ~epnve 
any individual of employment opporturutIes or otherwIse., a~
versely affect his stat"!s. as an employ~e, beca:u~e of such mdI
vidual's race, color, relIgIOn, sex, or natIOnal ~ngm. 

(b) It shall be an unlawful empl01TDlent practlCe for an empl~y
ment agency to fail or refuse to refer for employment, or otherWIse 
to discliminate against, any individual be~ause of his race, color, 
religion, sex, ?r. national origin,. or to. classIfy or refer. f?r emp:oy
ment any indlVldual on the baSIS of his race, color, relIgIOn, sex, or 
national origin. . 

(c) It shall be an unla'.viul employment practICe for a labor 
organization- . ' 

(1) to exclude or to expel from its membership,. or otherWlse 
to .di.scriminate aga~st, any ~ndividual because of hIS race, color, 
religwn, sex, or natlOnal ongtIli. . . . 

(2) to limit, segregate, <;>r classIf'y Its membership, or applwants 
for membership or to classIfy or fail 0.1' refuse to ref~r for employ
ment any individual, in any way which would dep'r~ve or tend to 
deprive any individual of empI~y'ment oppor~urutIes, or would 
limit such employment opportumtIes or.otherwIse adversely affect 
his status as an employee or as an apphca~t.for employmen~, be
cause of such individual's race, color, relIglOn, sex, or natlOnal 
origin; or 
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(~) to cil:use. ~r att~mp~ to ~a~se an employer to discriminate 
agaInst an mdlVIdual In VIOlatIOn of this section. 

(d) It sb~ll ~e an u~lll;wful emplo)1llent practice for any employer, 
labor or.gam~atIOnl or Jomt labor-management commit.tee controlling 
apl?r~ntlCeship or other training or retraining includinO' on-the-job 
t~l1.lnIDg programs ~o. discriminate against any' individu~ because of 
biS race, col~r, relIgIOn, sex, or nfl:tional origin in admission to, or 
employm.el!t Ill, any program establIshed to provide apprenticeship or 
other trammg. 

(e) Not\vithstanding any other proyision of this title, (1) it'shall 
not be an unlawful employment practICe for an employer to hire and 
employ employees! fo! ~n employment agency to classIfy, or refer for 
employme~t any mdIv~dual, for a labor organization to classify its 
merabership or to claSSIfy or .ref~r for eI?I?loyment any individual, or 
fo~ an employe,r, labor orgaruzatIOn, or Jomt labor-management com
mIt.tee controllmg apprenticeship or other training or retraininO' pro
gra~s to r:dmi~ ~r employ any individual in any such program, ~n the 
baSIS of ~IS i'ChglOn, sex, or national origin in those cert.ain instances 
whe~e relIgion, sex, or national origin is a bona fide occupational quali-" 
fica~IOn reasonably ,necessary to the normal operation of that particular 
busm.ess or enterpnse, and (2) it shall not be an unlawful employment 
p.ractlC~ for, a s.chool, college, univ~rsity, or other educational institu
t~on or m~tI.tut1.on of learmng to hIre and employ employees of a par
~Icu~ar ~elIgIOr: If ~uc~ school, college, university, or other educational 
mstitutIOn or mstItutIOn of learning is, in whole or in substantial part, 
owned, s~pported,. c?ntrolled, or !llanaged .by a particular religion or 
by fl: partICular relIgIOus corporatIOn, aSSOCIation, or society, or if the 
~un:ICul.um of. su?h ~chool, coll~ge,. un}.versity, or other educational 
mstitutI~n or mstl.t'!tIOn of learmng IS dll'ected toward the propagation 
of a partIcular relIgIOn. 

(f) As used in this title, the ph.rase "unlawful employment practicel! 
shall not be deemed ~o ir:clud.e .any action or measure taken by an 
employer, labor orgaruzatlOn, Jomt labor-management committee or 
employment agency with respect to an individual who is a mem'be:..' 
0'£ the Oo~munist P~rty of the United States or of any other organiza
tIOn r!3qu~red to regIster as a Communist-action or Communist-front 
orgamzatIOn by final order of the Subversive Activities Control Board 
pursuant to the Subversive Activities Oontrol Act of 1950. 

(g) N otwithstllnding any other provision of this title it shall not 
be a~ unlawful employment practice for an employer to fail or refuse 
to h~re and employ any individual for any position, for an employer 
to dIscharge. any individual from any p'o~ition, or for an employment 
agency to fall or refuse to refer any mdlvldual for employment in any 
position, or for a labor organization to fail or refuse to refer any 
individual for employment in any position, if-

. (1) the occupancy of such position, or access to the pr(.)mises 
m or upon which any part of the duties of such position is per
formed or is to be performed, is subject to any requirement 
imposed in the interest of the national security of the United 
States under any security program in effect pursuant to or admin
istered under any statute of the United States or any Executive 
order of the President; and 

(2) such individual has not fulfilled or has ceased to fulfill that 
requiremen t. 
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(h) N ntwithstanding any other, provision of this title, it shal~ not 
1m un unlawful employment practice for an employer to aPI?I:y differ· 
ent hto.ndard" of c!ompr'nsation, or different terms, ,Co!1dltlOns, ~r 
ptivilpg(~!i of rmploym~nt pnrsuant to a, bonl}. fide se~lOnty or ~ent 
HYBtrm, Ot a l-iystmn which measures ea~nm~s by quantity or quah~y of 
produ(:tior\ or to employees who work m dlff~rcnt l.ocatIon~, p~o~Hled 
tlmt Bud1 diff('J'cnc('s are not t.he result of an mten~l~n to dlscnml,nate 
be('alls!' of men, color, rC'Iigion" sex, or national orIgm, !lor shall It be 
an llnllLwful ('mploymC'ut pract~c(' for an employer ~~ give and to, act 
upon thr~ rrsulh;.of any pr,ofes:'I15mally dev,eloped ablhty test proYlded 
f}lltt. slH'h lrflt, Its admHllstrutlOn or actIOn upon the results IS not 
d(1sh~n('tl, intl'ncl£ld or used to discriminate because of race, color, 
fl:Jigioll, IWX (JI' JHLtional origin. It shall not be an u,nlawfu~_employ
mrnt [l~!lctie(l uT!dC'r this l;il~e for any emplny<.>r to differentIate upon 
ill!' baSIS of 8('X m determmmg the amount of the wages or c9mpen
Bation paid OJ' to b(~ pllid to employee~ .of such e~ployer if such 
diffr'r('ntiation is authorized by the provlSlons of sectIOn 6(d) of the 
Fnir Lltbor Slfmdards Act of 1938, as amended (29 U,S,C, 20t}(d)), 

(i)N othinp; containc.>d i~ this title ~hall ~pply to any busmes~ or 
cntrrpris(' on or nrllr an Imhan reservatIOn \'v'l~h respect to any; publIcly 
nnn()lmc('d ('lnploymcnt practic,? of , such busme~s o,r ~nterprlse under 
whieh l~ I,)r('fpr(,l1liIlJ treatment IS gIven ,to any mdlvldual because he 
is an IndHH~ livinp: o~ or 11:('ar Il: re~ervatlOn, , ' 

(j) N olhmg contamcd m tIus tltle shall be ~nte~preted, t? reqUITe 
any cmploy<'r, ('mpl.oyment ~gency, l~b~r orgamzatlOn, or ]Olr;tt labor
manugem('nt ('()lnmlltcc subject to tl11S title to grant preferentIal trea~
m('nl to any iIlll~vidllal ~r,to any groyp ,b~cause of the race, color, re11-
giOl,l, HPX, or nall!mal orIgm, of sl}ch mdividual or group on account 0: 
an llnhalance whlt'h may eXIst WIth respect to the total nU:rI}ber or l?e! 
el'nluge of Pt'l'lWIlS (Jf IlIly mce, color, religion, sex, or natlOnal ongm 
(lmploy('(l by any employer, referred or,cl~sified fo~ employment by 
any employnlPnt agency or labor org~mz~tlOn, admIt,ted to member
s}l1P or c111Ssifil'd by any lu.bor orgomzatl9n,' or admItted, to, or e~
ployt'tl in, allY apprl'ntic('ship or other trammg program, m comparI
son with the lolul number or pl'rcentage of persons of such race~ color, 
religion, sex, or national origin in any com!l1unity, State, ~ectlOn, or 
olll('r area, or in the available work force many commumty, State, 
scction) or other area, 

OTHER UNLAWFUL EMPLOYMENT PRACTICES 

SEC'. 704, (n) It shall be u.n unlawful employment practice ~or an 
Nll11\llYt'1' to dis('riminn.le ngainst any of his en}p,loyees?r applIcants 
for (lJHploynH'l1t, for nn employment agency, or JO~'T'!-t fabol-manag~m,ent 
committee controlling apprenticeship or othe~ trcp:rl;tng or re,tra'/,ntng, 
includillg on-lite-job {relining p1'O[Jra1'l!s, to d~scr~m~nate aga~nst Ilny 
illlli\'idultl, or for a labor orgulllzatlOn to, dlSCl'lmmate agamst any 
nH'mbl'r thl'rC'of or applicant for membershIp, beca~lse he ha~ opposed 
uny prn.clko 11lltde an unlawful eI!!-ploymeI,lt practlce b,y, thIS tl~le, or 
l)(lt'UU8l' 111' has made a chlnge, testified, assu,ted" or partIClpa~ed ~n any 
n1!\lUWr in u.n invl'stigation, proceeding, or hearm,g under thIS title, 

(b) lL shull 1,(\ un unlawful employment pr~c~lce for an employer, 
luhor organization, employment agency, 01' ~Ot!Lt labor-ma.n~gem~nt 
commi£tce conlroll.i11g apprenticeship or oihe1' tra~mng or retratnmg, '/,n-
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cl11:ding on-the-j~b training programs, to print or publish or cause to be 
prmted or publIshed nny notice or advertisement relating to employ
ment by such an employer or membership in or any clfl.Ssification or 
referrul f9r 'e~ployment by such a labor organization, or rel&lting to 
any. classlficatlO?- or referrll;l f?r employment by such an employmen t 
agenc1!, or relatm!l, to adm'/..Ss~on ~o, or employm,ent in, any program 
establtshed to promde ap1!rent~es~'Lp .or other tra'Lning by such a joint 
labo~-man,agement ,c011}m,tttee, mdICatmg nny preference, limitation, 
spe?Ificaho~, ,or dlscnmmatlOn, based on race, color, religion, sex, or 
!lot!onul Orlgm, except that such a notice or advertisement may 
mdICa~e ,a preference, li~itation, specification, or disc.rimination based 
011: !elI~lOn, sex, or natIOnal origin when religion, sex, or national 
orlgm IS a bona fide occupational qualification for employment, 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

SEC, 705, (a) There is hereby created a Commission to be known as 
the Equal Employment Opportunity Commission, which shall be com
posed of five mer;tl~ers, not more than three of whom shall be members 
of ,the same polItICO} party, Members of the Commission shall be ap
pomted by the PreSident by and with the advice and consent of the 
Senate for a term of fiye years, Any individual chosen to fill a vacancy 
shall be appointed only for the 1.tnexpired term of the member whom 
he shall ~'Uccee~, and all members of the Commission shall continue to 
serve unf1l thetr successors are appointed and qualified except that no 
s~lCh member oj the Commission shall continue. to serve (1) jor more than 
Stxty days when the Congress is in session 'unless a nomination to fill 
su~h vacancy ~hall, have been ~ubmitted to the Senate, or (2) ajter the 
adJournm~nt stne dte oj t~e sesston oj the Senate in 'which such nomination 
was ,submttted, The Pre~ld~nt shall designate one men'i.ber to serve as 
Chamnan of the Commlsswn, and one member to serve as Vice Chair
man, The C~a~rma1!- shall be responsible on behalf of the Commission 
for ~he a~mlmstra,tlve operations of the Commission, and except M 
p:oytded 'l.n ,subsectton ,(b), shall appoint, in accordance with the pro
mstons, ~f ttile ,5, Untted States Code, governing appointments in the 
competltwe serVlCe, such officers, agents, at,tor'T'!-eys, hearing examiners, and 
empl~yees as he deems, necessary to Ms~st tt in the performance of its 
junctwns and to fix thetr compensation in accordance with the provisions 
oj chapter q1 and sub~hap~er III oj chapte~ 53 of title 5, United States 
Code, rel~tmg to clMsificatton and General &hedule pay rates: Provided, 
That aSSIgnment, removal, and compensation oj hearing examiners shall 
be '(n accordance with sections 3105, 3344, 5362, and 7521 oj title 5) 
Untted States Code, 

(b) (1) There shall be a General Counsel oj the Commission appointed 
by the President, by and with the advice and consent oj the Sen9,te, jor a 
term oj jour, '!fear?, The Gen~ral f!o~tns~l shall have responsib~lity jor the 
conduct oj lthgatton M provtded 'l.n secttons 706 and 707 oj thts title, The 
Gener~l Counsel shall have s'Uch other duties M the Commission may 
presmbe or M may be provided by law and shall concur with the Chairman 
oj the Commission on the appointment and s-upervision oj regional 
ait0rn.eys, The General Counsel oj the Commission on the effective date 
oj tht.y Act shall continue in 8uch position and perjorm the junctions 
specified in this subsection until a successor is appointed and qualified, 
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(2) Attorneys appointed under this section may, q,t ~he 4irection oj 
the Commission, appear for and represent the Comm~sswn m a:n'y cq.-se 
in court, provided that tn,e Attorney General shall conduct all ltt1gatwn 
to which the Commission is a party in the Supreme Court pursuant to 
this title. . . 

(c) A vacnncy in the Commission shall not impnlr the rI~h~ of the 
remllining members to exercise n11 the powers of the CommIsSIOn and 
three membt'rs thereo! shnU constitute n quorum. . 

(d) 'rhe Oommission shall hnve an official seal whleh shall be 
judicially noticed. 

(e) The CommiHsion shall at the close of each fiscal y~ar ~eport 
to the Congress and to the President concernin~ the actIOn It has 
taken' the names salaries, and duties of an indiVIduals in its employ 
and the moneys it has disbursed i and shall make such further reports 
on the cause of and means of eliminating discrimination and such 
recommendations for further legislation as may appear desirable. 

(j) The principal office of the Commission .shall be in or near the 
District of Columbia, but it may meet or exerCIse any or aU ItS powers 
at any other place. The Commission may establish such regionnl ~r 
Stnto offices as it deems necessnry to accomplish the purpose of thIS 
title. 

(g) The Commission sh,aU hnvep?wer~. . . . 
(1) to cooperate Wlth and, Wlth their consent, ut.lhze regIOnal, 

State local and other agencies, both public and privnte, and 
individuals j' . 

(2) to po.y to witnesses wh~se. depositions a~e takcn or who are 
summoned before the CommISSIOn or o.uy of Its agents the same 
witness anrl mileage fees as are paid to witnesses in the courts 
of the United States; . ., . 

(3) to furnish to persons subJect to thiS t~tle suc~ techm~al 
assistance as they may request to further thelr·compliance WIth 
this title or an order issued thereunder; 

(4) upon the requ~~t of (i) any employer, whose employees 
or some of them, 'or (u) any labor organizatIOn, whose membe~s 
or some of them refuse or threaten to refuse to coopera te m 
efIecttllLting ~~e ~'rovisions of this title, t~ assis~ in su~h effec~ua
tion by conclhatIOn or such other remedial actIOn as IS proVIded 
by this title; . 

(5) to make such technical. ~tudies .as . are approprIate to 
effectuat.e the purposes and POliClCS of thls title and to make the 
results of such studies. available to the pubEcj 

(0) to intervene in a civil action brought under section 706 by an 
nggrieved party against a respondent other than a government, 
govemmental agency, or poWical s'U,bdivision. . 

(h) '1'he Commission shall, in nny of its educational or l?~om9tIOnal 
ltctivitics coorerate with other de.partments and agencles 1ll the 
performa{lce 0 such educational and promotional activities. ., 

(i) All ;;~cel's, agents, at~o~neysl and ~mployees of the Commisslon 
s11n1l be subJect to the provislons of sectIOn 9 of the Act of Augus.t 2, 
1939, as amended (the Hatch Act), notwithstanding any exemption 
contained in such section. 
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PREVENTION OF UNLAWFUL EMPLOYMENT PRACTICES 

SEC. 706. (a) The Commission is empowered as hereinafter provided 
t~ prevent any p,erson .from engaging in any unlawjul employment prac~ 
twe as set forth 1.n sectwn' tqs or 704 oj this title. 

(b) Wh~never a charge ~s filed by or on behalf oj a person claiming 
to be aggneved, or by a member of the Commission, alleging that an 
employer, emploY?1ent agen~y, labor organization, or joint labor
mana:ge:nent. com7r!-~ttee contr?llmg <fp,prenticeship or other training or 
retra~mng, ~ncludmg on-the-Jpb tratmng progra,ms, has engaged in an 
unlawful empl.oymex:t practICe, the CommiSSIOn she,ll serve a notice 
oj the charge (mcludmg th~ date, place and circumstances oj the alleged 
unlawjul em1!lou:nent prq,c~1Ce) on such employer, employment agency, 
labor orgamzatwn j or Jotnt labor-management committee (hereinafter 
~eferr~d ~o as the "respondent") within ten days, and shall make an . 
tnvesttgatwn th~reoj. Oharges shall be in writing under oath or affirmation 
a1}d shall .conta~n such injormation and be in such jorm as the Oommis
~on requ~res. (lhp,rges shall. not be made public by the Commissi(i}n. 
~f the CommISSIOn determ~,,!es after such investIgation that there 
IS not reasonable cause to b~hcve that the c~ar~e is true, it shall dismiss 
the charge and 'f!romp,tly not~fy the person clatmmg to be aggrieved and the 
responden~ 0:[ ~ts actwn. In determining whether reasonable cause exists, 
the Comm~swn shall accord substantial weight tofinalfindings and orders 
made by State or local authorities in proceedings commenced under 
State or local law ,puTsuant to ~he requirements oj subsections (c) and 
~d). Ij the Oomm~swn ~eterm~nes ajter such investigation that there 
~ reasonable cause to bel~eve that the charge is true the Commission 
shall .endea~or to eliminate any such alleged unl~wful employment 
p.ractlCe by. mfo~al methods of conference, conciliation, and persua
SIOn. Nothmg saId or done during and as a part of such informal 
endeavors may be made public by the Oommission its (rificers or 
employees, or used as evidence in a subsequent proceedi~g without the 
wl'lt~en. consen~ of. the. pe~sons coru;erned. Any person who makes 
public mformatlOn m vlOlatIOn of thIS subsection shall be fined not 
more than .$11000 or impriso~ed jor not more than one year, or both. 
The Comrmsswn shall make ~ts determination on reasonable cause as 
promptly as possible and, so jar as practicable, not later than one hundred 
and tw~nty days jrom the fil~n[) oj the charge or, where applicable under 
~ubsectwn (c) 0.1' (d) from the date upon which the Oommission is author~ 
~zed to take actwn Wtth r-espect to the charge. ' 
. (c). In the case of an alleged unlawful employment practice occur

rIng m a State,.o~ I?olitical subdivision of a State, which has a State or 
local 1.0.,": prohlbItmg ~~e unlawful employment practice alleged and 
est.abhshmg or authonzmg a State or local authority to grant or seek 
relief from such practice or to institute criminal proceedings with 
respect theret? upon receiving notice thereof, no charge may be filed 
und.er subsectIOn (a) by the person aggrieved before the expiration 
of Slxty days after proceedings have been commenced under the State 
or local la.w, unless such proceedings have been earlier terminated 
provided that such sixty-day period shall be extended to one hundred 
and twenty days during the first year a.fter the effective date of such 
State o~ loca~ l~w. If any requirement for the commencement of such 
proc~edmgs IS Imposed by a State or local authority other than a 
reqmrement of the filing of a written and signed statement of the facts 
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upon which the proceeding is based, tbe proceed~ng shall ~e deemed 
to have be(ln ('ommcneed for the purposes of thIS subsectlOn at ,the 
time such statement is sent by registered mall to the appropnate 
State or local authority. _ " 

(d) In the case of any charge filed by !I; member C?f th~ CommlsslOn 
alleging an unlawful employmen,t prachce occurrmg In a Stat~ ?r 
political subdivision of a State whlCh has a State ~r ,local law prohIbIt
Ing the practice alleged and establishing or authorlz~ng a Stat~ or ~ocal 
authority to gr.ant or seck relief from such practlCe or, t? msht'-!-te 
eriminnl proceeding!'! with re!'!pect th~reto upon, rec~lvmg notlCe 
thereof, the Commission shall, b~fore takmg any actlOn '.vlth respect to 
such {lhargc, notify the appropnate State or local offiCIals a;nd, upon 
r!!quest afford them a reasonable time, but not less than SIxty days 
(pr()vid~d that such sixty-day period shall be extended,to one hundred 
and twrnty days during the first year a,fter, the effeotIVe date of such 
State or 10ca1law), unless a shorter penod ~s requested, to act under 
su(,h Slate or local law to remedy the practICe alleged, 

(e) A charge under this section shall be filed within one ~undred and 
eighty days after the alleged unlawful employment pract,lCe occurred 
and notice oj the charge (including the dCfte, place and Clrcumstances 
oj the alleged unlawjul employment, practwe) ,shq,ll be served upon the 
person against whom such charge 1S made Wtthm ten ,days, thereafter, 
e~('e >t that in a ('ase of an t1nlawful,e~l?loyn;en~ practIce Wlt~ respe,ct 
to W11ich the }Jrrson aggrieved has lmitally 1nstltuted pro?eedtngs vnth 
a State or local agency with ,authority to ,grant ?r seek reliej jrom such 
practice or to institute crimtnal proceedtngs vnth respect thereto upon 
receiving notice thereoj, such charge shall be filed by or on behalf oj 
the prfson aggrieved within three hundred {!ay,s llf~er the alleged 
un1t~wFtll eml~loyment prac~ice occurred, or WIthIn ~hIrty ,days daf~r 
rc('rlvmg notIce that the State or local ager:cy has ,termlI:a~e t e 
proc(l('(hngs under the State or local law, whIch,ev,er 1S ~arheI, and a 
copy of SUdl ('harge shall be filed by the CommIssIon WIth the State 
or local agency, " h C ' 

(J) (1) If within thirty days after ~ ch~rge IS filed wI~h t e omm1S
sion or within thirty days after explr~tlC?n of any penod of referen~e 
und('r suhscction (c) or (d), the CommIssIon has been unab~e to ~ec.u e 
jrom lite respondent a c071qiliation; G;greerr:ent acc~ptable to the Commtsswn, 
the Commission may brmg a ctvll actw,,!- ,agamst cr;ny ,respondent ,not a 
go!'emment gOt'ernmental agency, 01' poittlcal subdwLswn named m the 
charge. In'the case of a res,?ondent 11)hich is a ,go~ernment, governmental 
agency, or 1)()litical sllbdil'lsion, if ~~e qomm1sswn has been 'unable t 
secllre /r~J1n the 1'espond~n~ a conc1lwtwn agree~ent accfPtable d to hta~ll 
(TV1IIrmSSlUn, the C01n7n1SSWn shall take no j'tp ther ,a~twn, an s, 
refer the case to the Allorney General who may brrrl;Y a, cWll actwn agamst 
such respondent in the appropriate Uni!ed Stat~s dlstnct qourt, '.f~,e peri~~ 
or persons agyrif'!'ed shall hat'e the 1'lght to mterve?1e m a c,wtl a~t 
brol/ght by the (Yommission 01' the Attorne'l{ [leneral ~?1,a, case mvolvmr. ~ 
goz'ernment, got'(:'1'nmental agency, 01' poltttca~ 8'1.lbdw~SlO'Tf' ~j a cha h 
jilecl1vith lhe Commission pursuant to subse~twn (b) 18 dtsmlssed ~y t ~e, 
Comm issiun 01' if within one h1mdred a:zd e~ghty days jrom the filmg, OJ 
Slick cltatge ~r the expiration oj allY pel'}o~ of 1'ejel'ence 1wder ~u.bsect~on 
(c) or (d), 'whichet'eris latel', the CommISSIOn ha~ not jile~l .a cw~l ac!lOn 
under this section 01' the .... Worney General has notijiecl a cWLl ac/wn ~n a 
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case involvinrJ. a ,9overnment, governrr:ental agency, or poliMcals1Lbdivision, 
or the CommulSt,on h~ not entered tnto a cO'T(Ciliation agreement to which 
t,he person, aggr~ved '!.8 a party, the Commission, or the Attorney General 
'/,~ Cf ~ase tnvolmng q, government, governmental agency, or political sub
dW'/,8t?"Tl;, shall so notify !he per~0'Tf agg~ieved and within ninety days ajter 
the gwmg oj such "Tl;otwe a cwtl actwn may be brought against the 
resp?ndent named, m the charge (A) by the person claiming to be 
a~gr~eved, or (B) If such charge was filed by a member of the Com
m]SSlOn, by any person whom the cbarge alleges was aggrieved by 
the e.llcge~ ~~ lawful, employn;ent practice, Upon application by 
~he complhIIltl.i·.t and In such Clrcumstances as the court ,may deem 
Just, the cO,un may appoint an attorney for such complainant and 
may authol'lze the commencement of the action without tbe payment 
?f ~ees, ~osts" or securi,ty, Upon timely application, the court may, 
~n Its dIs~retlOnl permIt the Commission, or the Attorney General 
m a ,c~s~ mvoh:mg a goY~rnment, ,g?vernmental agency, or political 
subdIVISIon, to mtervene m such CIV1l action upon certification that 
~be, case,is of general public importance, Upon request, the court may;, 
In Its dlsc,retlOn, stay .fur~her. proceedings for not more than sixty 
~ays pend,mg the termmatlOn of State or local proceedings described 
m, s~bsectlOns (p) or (d) oj this section or jurther efforts of the Com
m1SSIon to obtam voluntary compliance, 

(2) Whenever a charge isfiled with the Commission and the Commission 
con,clu~es on the basis oj a preliminary investigation that prompt J'udicial 
actwn '/,8 necessary to carry out the ~urpo~es oj this Act, the Oommission, 
or the Attorney Ge'neral '/,n a case '/,nvolmng a government, governmental 
agency, or political subdivision, may bring an action jor appropriate 
tempGrary or prelimin~r~ reliej pending final dispositi01~ oj such, charge, 
Any temporary re&tratmng order or other order grantmg preltminary 
or temporary reliej shall be issued in accordance with rule 65 oj the 
f'e~ero;l Rules oj Civil Procedure, It shall be the duty oj a court having 
Jurtsdwti0'Tf over pr~cee;lings under this section to assign cases jor hearing 
at the earl~est pract1cable date and to cause such cases to be in every way 
expedited, , 

(8) Each United States district court and each United States court oj 
a,p~ace subje~t to the jurisdiction .oj ~he United States shall have juris
dwtwn oj actwns brought under thts ttlle, Such an action may be brought 
in any judicial district in the State in which the unlawjul employment 
practice is alleged to have been committed, in the judicial district in which 
the employment records relevant to such practice are maintained and 
administered, or in the judicial district in which the aggrieved person 
1fJould have worked but jor the alleged unlawjul employment practice, but 
'if the respondent is not jound within any such district, such an action 
may be brought within the judicial district in which the respondent has 
his principal office, For purposes oj sections 1404 and 1406 oj title 28 
oj tlte United States Code, the judicial district in which the respondent 
has his principal office shall in all cases be considered a district in which 
the action might have been brought, 

(4) It shall be the duty oj the chiej judge oj the district (or in his 
absence, the acting chiej judge) in which the case is pending immediately 
to designate a judge in such district to hear and determine the case, In 
the event that no judge in the district is available to hear and determine 
the CMe, the chief judge oj the district, or the acting chiej judge, as the 
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case may be, shall certify this fact to the chi~f judge of tlfe circuit (or 1n 
his absence the acting chief Judge) who shall f!Len destgnate a dtStrwt 
or circuit j~doe of the circuit to heq,r and de~ermtne the case, , 

(5) It shall be the duty of the Judge destgnat~d pursua,nt to thtS sub
section to assign the case for hearing at the ~arltest Pl'acttc,able date and 
to cause the rase to be in every way expedtted, If such Judge has not 
scheduled the case for trial within one hundred and twenty days after 
issue has been joined, that judge may appoint a master pursuant to l'ule 
53 of the Federal Rules of Oivil Procedure, " ' 

(g) .If the courtfind~ tha,t the respondent has tntenttonally ~ngaged tn 
or is intentionally engagtng tn an u,n?awful employment practwe c~arg~d 
in the r.omplaint, the court may enJotn the respondent from ~ngagt,ng tn 
such unlawful employment practice, and order, such ajfi~mattve ac?ton as 
may be appropriate, which may, include" but tS not ltmtted to, retnstate
ment or hiring of employees, wtth or wtthou~ bw:k pay (payable by the 
employer, employmen.t agency, or labor organt~atton, as the case ma'}J be, 
responsible for the unlawful employment practwe) .. o~ Cfny other equttable 
relief as the court deems appropriate, Back pay habiltty shall not q,ccrue 
from a, date more than two years prior to the filing of a c~arge wtth t

b
1e 

Oommission, Interim earnings or amounts earnable wLth reasona e 
diligence by the person or persons discriminated against shall operate to 
reduce the back pay otherwise allowable, N,0 ~r~er of the court shall 
require the admission or reinstatement oj an t'l},dtvtdual ~ a, ny,ember of a 
union, or the hiring, reinstatement, or promotton 0/ an tn~tm~'1fal as an 
employee, or the payment to him of any back pay, 'if such tndtvtdual was 
refused admission, su,Qpended, or expelled, or was refused employment 
or advancement or was suspended or dischar9,ed: for any reason: other t~a,n 
discrimination on account oj race, color, reltgton, sex, or nattonal ortg1-n 
or in violation oj section 704 (a) , . 

(h) The provisions of the A~t ~ntltle,d ~'A?- Act to amen~ ~he 
Judicial Code and to detine and hmlt the JUrISdICtIOn of courts sIttmg 
in ·eqcity, and for other purposes," approved ~a,rch ~3, 1932 (29 
U.S,C. 101-115), shall not apply WIth respect to elvil actIOns brought 
under this section. 

(i) In ~ny ca.se in wlfich an ~mployer,. employment ~gency" or la~o,r 
organizatIOn falls to comrly wI~h an order of a, c~urt Issued m a CIvIl 
action brought under thts s~ctton, ~he CommIssIOn may commence 
proceedings to compel complIance WIth sU,ch or4er. 

(j) Any civil ac~ion bro~ght ~mder thts sect~on and any proceed
ings brought under subsectlOn (I), shall be s~bJect to appeal as pro
vided in sections 1291 and 1292" tItle 28, Um~ed ,States Code. . , 

(k) In any action or procee?~ng under thIS tItle the court, ~n ,'its 
discretion may allow the prevaIlmg party, other than the CommIssIOn 
or the Un.'ited States, a reasonable attorney's fee as pa~t of the costs, 
and the Commission and the United States shall be hable for costs 
the same as a private person. 

SEC, 707. (a) Whenever the Attorney General !tas reason!l-ble 
cause to believe that any,person or group of p,ersons IS engaged III a 
pattern or practice of reSIstance to the full enjoyment of an,y o~ the 
rights secured by this title, and that the pattern .?r· practlCe ,IS of 
such a nature and is intended to deny the full e~erClse .of, the ~Ighps 
herein described, the Attorney General, may brmg a ely!l aC,tlO~ In 
the appropriate district court of the Umted S~ates by fihng wlth It a 
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complaint (1) signed by him (or in his absence the ActinO' Attorney 
general), (2) setting forth facts pertaining to such patte;n or prac
tICe, and (3) requesting such relief, including an application for a 
per.t,nanent or temporary injunction, ,restraining order or other order 
agamst the person or persons respoIlsille for such pattern or practice, 
as he deems necessary to insure the full enjoyment of the rights 
herein described. 

(b) The district courts of the United States shall have and shall 
e~ercise j?risdiction of proce~dings instituted pursuant to this sec
tIOn, and In any such proceedmg the Attorney General may file with 
the clerk of such court a r,equest that a court of three judges be con
vened to hear and determme the case, Such request by the Attorney 
General shall be accompanied by a certificate that, in his opinion the 
case is of general public importance, A copy of the certIficate' and 
request for a three-Judge court shall be immediately furnished by such 
c!erk. t~ the chief judge of the circuit (or in his absence, the presiding 
CIrcmt Judge of ~he circuit) in which the case is pending, Upon receipt' 
of such request It shall be the duty of the chief judge of the circuit or 
the presiding circuit judge, as the case may be, to designate imme
diately three judges in such circuit, of whom at least one shall be a 
~ircui~ judge and ano~her of w~o~ shall be a district judge of the court 
m whICh the proceedmg was mstItuted, to hear and determine such 
case, and it shall be the duty of the judges so designated to assi~n the 
case ,for hearing at t,he ~arliest practicable date, to participate m the 
hearIng and determmatIOn thereof, and to causo the case to be in 
every way expedited. }.Jl appeal from the final judgment of such 
court will lie to the Supreme Court. 

In the event the Attorney General fails to file such a request in any 
sucJ: pr?ceeding, it shall be the duty of the chief judge of the district 
(or m hIS absence, the acting chief judge) in which the case is pending 
i~mediately to designate a judge in such district to hear and deter
mme the case, In the event that no judge in the district is available 
to hear and determine the case, the chief judge of the district, or the 
acting chief judge, as the case may be, shall certify this facl', to the 
chief judge of the circuit (or in his absence, the acting chioi judge) 
who shall then designate a district or circuit judge of the circuit to 
hear and determine the case. 

It shall be the duty of the judge designated pursuant to this section 
to assign the case for hearing at the earliest practicable date and to. 
cause the case to be in every way expedited, 

(c) Effective two years after the date of enactment of the Equal Em ploy
m~nt OpPol'tunity Act of 1972, the junctions of the Attorney General under 
thtS section shall be transferred to the Oommission, togefher with such 
personnel, property, recorcls, and unexpended balances oj appropriations, 
allocations, and other funds employed, used, held, available, or to be made 
available in connection with such functions unless the President submits, 
and neither House oj Congress vetoes, a reorganization plan pursuant to 
chapter 9, of title 5, United States Oode, inconsistent with the provisions 
of this subsection, The Commission shall carry out such functions in 
accordance with subsections (d) and (e) of this section. 
. (d) Upon the transjer of functions provided for in 811.bsection (c) of 
this section, in all suits commenced pursuant to this section prior to the 
date of such transjer, proceedings shall continue witho-ut abatement, all 
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court orders and decrees shall remain in effect, and the Oommission shall 
be substituted as a party for the United States of A:nerica, the Attorney 
General, or the Acting Attorney General, as appropr?'ate. 

(e) Subsequent to the date of enapt'Tl}-l!?':.t of the Equal Em:ploym~nt 
Opportunity Act of 1972, the Oomm?,8swn shall ~ave au~hor~ty. to .?'n
vestigate and act on a charge of a pattern or practwe of d?,8cnm?,natwn, 
whether filed by or on behalf of a person claiming to be aggrieved or ~y 
a member of the Oommi.ssion. All suc~ actio.ns shall be ~onducted ?,n 
accordance with the procedures set forth ?,n sectwn 706 of th?,8 Act. 

EFFECT ON STATE LAWS 

SEC. 708. Nothing in this title shall be deemed to exempt or relieve 
any person from any liability, duty, penalty, or punis?-:nent pr<?
vided by any present or future law of any State or politlCal SUb~l
vision of a State, other than any such law which purports to reqUIre 
or permit the doing of any act which would be an unlawful employ
ment practice under this title. 

INVESTIGATIONS, INSPECTIONS, RECORDS, STATE AGENCIES 

SEC. 709. (a) In connection with any investigation of a charge filed 
under section 706, the Commission or its designated representative 
shall at all reasonable times have access to, for the purposes of exam
ination, and the right to copy any evidence of any person being 
investigated or proceeded against that relates to unlawful employ
ment practices covered by this title and is relevant to the charge 
under mvestigation. . 

(b) The Commission may cooperate with State and local agen~les 
charged with the administration of State fair employment practICes 
laws and with the consent of such agencies, may, for the purpose of 
carrying 'out its functions and duties under this title and within the 
limitation of funds appropriated specifically for suc!t purpose, engf1;!Je 
in and contribute to the cost of research and other projects of mutual ?'n
terest undertaken by such agencies, and utilize th;e services of such 
agencies and their employees, and, ~otwithstandmg any ot~er pro
VIsion of law, pay by advance or re'imbursem:ent such agen.Cl~s a~d 
their employees for services rendered to aSSIst the Co~mIsslOn III 
carrying out this title. In furtherance of such coop~ratIve efforts, 
the Commission may enter into '''Titten agr~ements WIt~ ~uch State 
or local agencies and such agreements may mclude prOVISIons. under 
which the Commission shall refrain from processing a charge III 8;ny 
cases or class of cases specified in such agreements or unde~ whlCh 
the Commission shall relie~e any pe.rson or class of ~ersons. III such 
State or locality from reqUIrements Imposed under thIs.sectlOn. :rhe 
Commission shall rescind any such agreement whenever It determmes 
that the agreement no longer serves the interest of effective enforce-
ment of this title. . . 

(c) Every employer, employment agency, and labor organIZatlOn sub
ject to this title shall (1) make and keep such records ~elevant to the 
determinations of whether unlawful employment practIces have peen 
or are being committed, (2) preserve such records for such perlOds, 
and (3) make such reports therefrom, as the COI!lmission shall pre
scribe by regulation or order, after public hearmg, as reasonable, 
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necessa.ry, or appropriate for the enforcement of this title or the 
r~gulatlOn~ or .orders thereunder. The Commission shall, by regula
tlOn, reqUIre oach .employe~, labor 0.rga~ization, and joint labor
mana~em~nt commIttee subject to this tItle which controls an ap
prentlCeship or other training program to maintain such records as 
are ~easonabl,y nec~ssary to carry out the purpose of this title, in
~ludmg, but not li~Ited ~o, a list of applic~nts who wish to participate 
l~ such progr'aI!l, mcludmg the chronologICal order in which applica
tlOns 'yere receI~ed., and to furnish to the Commission upon request 
a detaI!e~ dlf3S~l'IptlOn of the manner in which J?ersons are selected 
to partIClpate m the apprenticeship or other traming program. Any 
employer, employ~ent age?-cy, l~bor organization, or joint labor
manageme~llj commItte~ which beheve;; tha~ the application to it of 
any re~ulatlOn or order Issued under thIS sectIOn would result in undue 
hard.shI!? mfLy apply to the. Commission for a~ exemption from the 
apphcatlO~ of .such ~egulat~on or order, and, if such q,pplication for 
a'!l' e~emptwn ?,8 dented, brmg a civil action III the United States 
dlstrlC~ qourt for the district where such records are kept. If the 
qommlssion or th~ court, as the case may be, finds that the applica
tIOn of the rl13g~lat;lOn ?r order.to the em!?loyer, employment agency, 
or labor o~gt~nIZatlOn III questlOn would Impose an undue hardship, 
th~ COm:ql1SSlOn or the court, as the case may be, may grant appro
pr~ate relIef. If a:ny person required to comply with the provisions of 
th?,8 sub~ect~on.fa?'ls, or refuses to do so, the United States district court 
for the d?,8trwt ~n 1fJh'tf?h such person is jO'll:nd, resides, or transacts business, 
shall,. up01l: apJJlwatwn of the Oomm?,8swn, or the Attorney General in a 
case ~nv~lV?''!l'g. (t gov~rnment, governmental agency or political subdivision, 
have Jur?,8dwtwTl:/? ?,8sue tq such person an order requiring him to comply. 
. (d) In presC1:w~ng requ?,rements pursuant to subsection (c) of this 8ec

twn, tl}e Comm?,8s?,on shall consult with other interested State and Federal 
agenc?,es and shall e1fdeavor to coordinate its requirements with those 
ad,opted by such agencMS. The Oommission shallfurnish upon request and 
'/.V1,thqut cost to any State or local agency. charged with the administration of 
a fG;?,r employm~nt pra:ctice law information obtained pursuant to sub
sectwI'!' (c! of th?'~ ~ectwn from any employer, employment agency, labor 
0r:gantzat?,on, or Jo~nt labo:-manag~ment committee subject to the jurisdic
~wn of such agency. ,Such ?'nfor~~wn shall befurnished on condition that 
?,t not b~ made pUblw by the'rec?,pMnt agency prior to the institution oj a 
proce,e~?'ng. uruj,er State or lo~al, law involving such information. If this 
cond?'twn ?,s vwlated by a rec?,p?,ent agency, the Oommission may aecline 
to honor subsequent requests pursuant to this subsection. 
. (e) It shall be ~n!awful for any officer or employee of the Commis

SIon to make ~u~lIc m any mann~r whatever any information obtained 
by the 9o~mI~slOn pursuant to Its authority under this section prior 
~o the l~sbtutIOn of any proceeding under this title involving such 
mformatIO~ .. Any officer or employee of the Commission who shall 
m~ke pubhq m any manner whatever any information in violation of 
thIS subsectIOn shall be guilty of a misdemeanor and upon conviction 
thereof, shall be fined not more than $1,000, or imprisoned not more 
than one year. 

INVESTIGATORY POWERS 

SE~. 710. !o~ the p7frpose of all he.arings and investigations conducted 
bV the Oomm~sswn or ~ts duly authonzed agents or agencies, section 11 of 
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the National Labor Relations Act (49 Stat. 455; 29 U.S.O. 161) '1hall 
apply. 

NOTICES TO BE POSTED 

SEC. 711. (a) Everyemnloyer, employment agency, a}ld labo~ orga
nization as the case may be, shall post and keep posted ill CO?-SPlCUOUS 
places upon its premises where notices to employees, applIcants for 
employment and members are customarily posted a notice to be pre
pared or approved by t~e Commi~s~on setting: fo~th excerI?ts from,. or 
summaries of, the pertment prov~sIOns of thIS tItle and mformatIOn 
pertinent. to the filing of a complamt. . 

(b) A willful violation of this section shall be pumshable by a fine 
of not more than $100 for each separate offense. 

VETERANS' PREFERENCE 

SEC. 712. Nothing contained in this title shall be construed to .re
peal or modify any Federal, State, territorial, or local lalv creatmg 
special rights or preference for veterans. 

RULES AND REGULATIONS 

SEC. 713. (a) The Commission sh~n have authority from ~ime to 
time to issue amend or rescind smtable procedural regulatIOns to 
carry out th~ provisi~ns of this. title. Regulations issu~d .unqer the 
section shall be in conformity wIth the standards and lumtatIOns of 
the Administrative Procedure Act. 

(b) In any action or proceeding based o~ any allege~ u,?-~awflll 
employment practice, no person shall be subJe~t .to any lIabihty or 
punishment for or on account of (1) the commISSIOn by such person 
of an unlawful employment practice if he ple!l;ds !l;nd proves .that .the 
act or omission complained of ~vas in gOO? faIth, I~ c:onformlty wIth, 
and in reliance on any written mterpretatIOn or opll~lOn of the Com
mission, or (2) ~he failure of SUC}!. person ~o l?ubl~sh and file any 
information requIred by any prOVIsIon of t~Is tItle ~ h~ pleads ~nd 
proves that he failed to publish and file such mform.at~on I? good faIth, 
m conformity with the instructions of the Co~mlssIOn Issued und~r 
this title regiJ.,rding the filing of suc~ informatIOn .. Such a d~fense, If 
established shall be a bar to the actIOn or proceedmg, notwIthstand
ing that (A) after such act or omissio,?-, such iI?-te~p!etation o!, opinion 
is modified or rescinded or is determmed by J.udlClal, l!-uthorIty to .be 
invalid or of no legal effect, or (B) af~er I?ublIshm~ or !J.hng the ~escrIp
tion and annual reports, suc~ pubhcatl?n or. filing IS det~rmmed by 
judicial authority not to be ill conformIty WIth the requIrements of 
this title. 

FORCIBLY RESISTING THE COMMISSION OR ITS REPRESENTATIVES 

SEC. 714. The provisions of sections 111 and 1114 title 18, United 
States Code, shall apply to officers,. agen~s, anq employ~es of ~he 
Commission in the performance of th61r offi?lal dutIes. ;NotwLthstand~ng 
the provisions oj sections 111 and 1114 oj t'/,tle 18, Untted Stat~s Co~e, 
whoever in violation oj the provisions oj section 1114 oj such ~~tle bps 
a person while engaged in or on account oj the perjormance oj h'/,s ofjic~al 
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jun!JtiV'Munder this A(;t shall be punished by imprisonment for any 
term oj years or for life. 

EQUAL EMPLOYMENT OPPORTUNITY OOORDINATING COUNOIL 

SEo.715. There shall be est.ablished an Equal Employment Opportunity 
Ooordinating Oouncil (hereinafter referred to in this section as the 
Oouncil) composed oj the Secretary of Labor, the Chairman of the Equal 
Employment Opportunity Oommission, ike Attorney General, the Ch<r,ir
man oj the United States Civil Service Oommission, and the Chairman oj 
the United States Civil Rights Oommission, or their respective delegates. 
The Oouncilshall have the responsibility for developing and implementing 
agreements, policies and practices designed to ma,ximize effort, promote 
e,tJiciency, and eliminate conflict, competition, duplication and incon
sistency among th{', operations, functions and jurisdictions oj the various 
departments, agencies and branches of the Federal government responsible 
for the implementation and enforcement of equal employment opportunity 
legislation, orders, and policies. On or before July 1 oj each year, the 
Oouncil shall transmit to the President and to the Oongress a report of 
its activities, together with such recommendations for legi.~lative or cuI
ministrative changes as it concludes are desirable to further promote the 
purposes oj this section. 

EFFECTIVE DATE 

SEC. 716. (a) This title shall become effective one year after the date 
of its enactment. 

(b) Notwithstanding subsection (a), sections of this title other than 
sections 703, 704, 706, and 707 shall become effective immediately. 

(c) The President shall, as soon as feasible after the enactment of 
this title, convene one or more conferences for the purpose of enabling 
the leaders of groups whose members will be affected by this title to 
become familiar with the rights afforded and obligations imposed by 
its provisions, and for the purpose of making plans which will result 
in the fair and effective administration of this title when all of its 
provisions become effective. The Pl,'esident shall invite the participa
tion in such conference or conferences of (1) the members of the 
President's (1;-, llmittee on Equal Employment Opportunity, (2) the 
members of the Commission on Civil Rights, (3) representatives of 
State and local agencies engaged in furthering equal employment 
opportunity, (4) representatives of private agencie~\ engaged in fur
thering equal empl,oyment opportunity, and (5) representatives of 
employers, labor organizations, and employment agencies who will be 
subject to this title. 

NONDISORIMINATION IN FEDERAL GOVERNMENT EMPLOYMENT 

SEO. 717. (a) All personn,el actions affecting employees or applicants 
for emJJ~oyment (except with regard to aRens employed outside the limits 
oj the United States) in military departments as difined in section 102 oj 
title 5, United States Oode, in executive agencies (other than the Genercd 
Accounting O,tJice) as d~fined in section 105 of title 5, United States Oode 
(including employees and applicants for employment who are paid from 
nonappropriatedfunds) , in the United States Postal Service and the Postal 
Rate Oommission, in those units of the Government oj the District oj 
Oolumbia having positions in the competitive service, and in those units of 
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the legislative and judicial bra1fChes of !he Federal Government having 
ositions in the competitive servwe, and ~n the L~brary of Oon!F~ss shall 

~e made free from any discrimination based on race, color, rehgwn, sex, 
or national origin. .., h Gi 'l S . 

(b) Except as otherwise provided ~n thw subsectw~,. t e m er1J'!Xe 
Oommission shall have authority to enforce the -promswns of su~s~ctW'R
(a) through appropriate, remedies, inclu~ing re~nstatement 0: .h~nng 0/ 
em [oyees with or without back pay, as ~ll effectuate the pol'tfMs of !h'LS 
secfion, and shall issue such rules, regulations, orders! and wstry,~t~0'fl-s 
as it deems necessary an~. appro-priate to ,ca,,!,y out 'Lts respons'Lb'Ll~t'Les 
under this section. The Oiv'Ll Sermce Oomm.~swn shall- . 

(1) be responsible for the annual remew ar:d approval ~f a natwnal 
and regional equal employment opportun~ty plan. whwh each d~
partment and agency an~ each appro1!n?'te umt referr.ed t-o ~n 
subsection (a) of this sectwn shall subm~t ~n order t~ ma'Lnta'Ln an 
affirmative program of equal employment opportumty for all such 
employees and applicants for em,ployment;. . 

(2) be responsible for the remew an~ e~aluatwn of the o'fer<:twn 
of all agency equal employment opponumty . programs, 1!erwd~cally 
obtaining and publishing (on at least a semwnn'lf'al bas~) progress 
reports from each such department, agency, or um~; and . 

(3) consult with and solicit .the . recommen,datwns of ~nterested 
individuals, groups, and orgamzatwns relat'Lng to equal employ-
ment opportunity. .' h 

The head of each such departm~nt, age'TI:cy, or 'lfmt shal~ comply ~th ~'t!c 
rules, regulations, orders, and 'Lnstruct'Lons wh~ch shall ~nclude. a prO'1ns'Lon 
that an employee or applicant for employm~nt ~hO;ll b.e notified of ar:y 
final action taken on any complaint of d~cnm~nat'Lon filed by h'L'Tl}
thereunder. The plan submitted by each department, agency, and umt 
shall include, but not be limited to- . , , . 

(1) provision jor the ~stabl~hm~nt of tra~?"-'r/,y' and educatwn 
programs designed to provide a ma.x'Lmy,m opportun.'Lt~ for employees 
to advance so as to perform at t~e'Lr ~'Lghes~ potenhal, and. , 

(2) a description of the qualijicat'Lons ~n te1'Trfs of tra'Lm'fl;g <:n~ 
experience relating to equal employment opportumty for the pnnctpa,t 
and operating officials of each such department, agency, or u"!'~t 
responsible for carrying out the equal employment opportumty 
program ana of the allocation of p~rsonnel and re~ources proposed 
by such department, agency, or umt to carry out 'Lts equal employ-
ment opportunity program. , , 

With respect to employme'fl;t ~n the !-ibrary of. O?ngress, aUihont'L,cs granted 
in this subsection to the OW'Ll Servwe Oommwswn shall be exerc~ed by the 
Libraria.n of Oongress. , b 

(c) Within thirty days of receipt of n?tice of fi,,!,al actwn taken ~ a 
department, agency, or unit refel'red to 'Ln sub8ect'L~n, '117 (a) , or by ohe 
Oivil Service Oommission upon an appeal f.rom a d~c~:0'TI: or ?rder oj such 
department, agency, or unit o~ a com,p~atnt oj d~cnm'Lnatwn based .on 
race, color, religion, sex, or natwnal or'Lg'Ln, brought pursuan~ to subsect~?n 
(a) of this section, Executive Order 11478 or any succ~ed~ng Exe.cu.t~ve 
orders, or after one hundred and eighty days/rom th.ejihng o~ t0e ~mt~al 
charge with the department, ageru:y, or umt or ~th the Oiv'Ll Servwe 
Oommission on appealjrom a dec~wn, or order oj such department, agency, 
or unit until such time as final actwn may be taken by a department, 
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f!1Jency, or un'ft, an, ~ploye~ or applif:ant jar employment, if aggrieved 
by ~he final. d~pos'Lt~on oj h~ comp,la,'Lnt, ?' by the jailure to take final 
CfCtwn.on h~ ~omp~a'Lnt, may file a cwil actwn as provided in section 706, 
~n whw~ cwil act'Lon the head oj the department, agency or unit as 
ap1}roprwte, shall be the defendant. " 

cd) T~~ pro~ians oj section 706(j) through (k), as applicable, shall 
govern C'Lvil act'Lans brought hereunder. 

(e) l-!othin,g conta,ined. in this Alit shall relieve any Government agency 
0/ official oj ~ts or h~ pnmary responsibility to assure nondiscrimination 
~n empl?1ffY!.e'fl-t as required by ~he Oonstitution and statutes or of its or his 
responszbilit'Les, un,der Executwe Order 11478 relating to eQual employ-
ment opportumty ~n the Federal Government. , 

SPECl.AL PROVISIONS WITH RESPECT TO DENIAL, TERMINATION, AND 
SUSPENSION OF GOVERNMENT CONTRACTS 

SEC. 718. No G?vern11}ent contrac~, or pOl,tion thereof, with any em
ployer, shall be de,,!,'Led, w'Lthheld, term~nated, or suspended, by any agency 
or officer oj the Umted States under any equal ,emJ)loym~nt opportunity law 
or o~der, where such employer has an affirmat'LVe actwn plan which has 
premously been accepted by the Government for the same jacility within 
the past. tw~lve .months without firs! f!Ccording such ern,ployer full hearing 
and, adJudwat'Lon under the provwwns oj title 5, United States Oode 
sectwn 554, and t~e following pe~tinent sections: Provided, That if such 
~rnyloyet: has. demated supstant1fUly jra'{{/, such previously agreed to 
a1/irmatwe act'Lon plan, thw sectwn shall not apply: Provided further 
That for the purposes of this section an affirmative action plan shall b~ 
deeme1 to have been accepted by the Government at the time the appropriate 
complwnce agency has accepted such plan unless within forty-five days 
thereafter the Office of Federal Oontract Oompliance has disapproved such 
plan. 

PROVISIONS OF EQUAL EMPLOYMENT OPPORTUNITY 
ACT OF 1972 WHICH RELATE TO BUT DO NOT AMEND 
THE CIVIL RIGHTS ACT OF 1964 

. SEC. ,9. (a) Section 5314 of title 5 of th,e United States Oode is amended 
by add~ng at the end th,ereoj th,e following new clause: 

"(68) Chairman, E,qual Employment (Jppqrtunity Oommission." 
(b) Olause (72) of sectwn 5315 oj such title w amended to read as 

follows: 
"(72) Members, Eg:ual Employment Opportunity Oommission 

(4)." 
(c) Ola~e (111) oj section. 53~6 of such title is repealed. 
(d) Sect'Lon 5316 of such title w amended by adding at th,e end thereof 

the jollowing new clause: 
" (1 ~1) . Gene1'al Oounsel oj th,e Equal Employment Opportunity 

Oomm~swn.'" 
SEC. 12. Section 5108(e) of title 5, United States Oode, is amended 

by-
(1) str~k~ng out the wor~ "and" at the end of paragraph' (9); 
(2) stnk'Lng out the penod at the end oj paraglaph (10) and in

serting in lieu th,ereoj a semicolon and the word "and"; and 
(3) by adding immediately ajte1' paragraph (10) the last time it 

appears therin in th,e jollowing new paragraph: 
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"(11) the Ohairman of the Eq:ual Employdment Opport~~jt~;~M; 
mission, subject to the star:1ards and ~i~i:n:i~c; t'[;E;~'2l Employ
chapter, may p~ce an ad17,t~ona? ten p GS-1'l and GS-18 for th{; 
ment Opportumty (Jomm rt~ln VI y~ :t~ Civil Rights Act of i 964, '.' 
purposes of carrydtng ou ~ b this Act to section 706 of the O/,ml 

• SEa 14. The amen ments m. elY . h t t charges pending with 
Rights 'Act. 01. 1964 shhalldbet aPifpltC~t~~~~ :ife:;:i: A~t and all charges filed the Comm7,8s'Wn on tea e 0 en 
thereafter. 
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APPENDIX D 

RELEVANT SECTIONS OF THE OMNIBUS CRIME CONTROL 
AND SAFE STREETS ACT OF 1968, AS AMENDED 

"SEC. 203. (a) A grant made under th is pa rt to a State sha 11 be 
utilized by the State to establish and maintain a State planning 
agency. Such agenc~ shall be created or designated by the chief 
executive of the State and shall be subject to his Jurisdiction. 
The State planning agency and any regional planning units within the 
State shall, within their respective jurisdictions, be representative 
of the law enforcement and criminal justice agencies, units of 
general local government, and public agencies maintaining programs to 
reduce and control crime and may include representatives o~ citize~, 
professional, and community organizations. The regional planning 
units withing the State shall be comprised of a majority of local 
elected officials. 

II (b) The State p lann ing agency sha 11--
1/(1) develop, in accordance with part C, a comprehensive 

statewide plan for the improvement of law enforcement and 
criminal justice throughout the State; 

J 11(2) define, develop, and correlate programs and projects for 
the State and the units of general local government in the State 
or combinations of States or units for improvement in law 
enforcement and criminal justice; and 

"(3) establish priorities for th3 improvement in lawenforce
ment and criminal justice throughout the State. 

"(c) The State planning agency shall make such arrangements as 
such agency deems necessary to provide that at least 40 per centum of 
all Federal funds granted to such agency under this part for any 
fiscal year will be available to units of general local government 
or combinations of such untts to enable such units and combinations 
of such units to participate in the formulation of the comprehensive 
State plan required under this part. The Administration may waive 
this requirement, in whole or in part, upon a finding that the 
requirement is inappropriate in view of the respective lawenforce
ment and criminal justice planning responsibilities exercised by the 
State and its units of general local government and that adherence 
to the requirement would not contribute to the efficient development 
of the State plan reql.Jired under this part. In allocating funds 
under this subsection, the State planning agency shall assure that 
major cities and counties within the State receive planning funds to 
develop comprehensive plans and coordinate functions at the local 
level. Any portion of such 40 per centum in any State for any fiscal 
year not required for the purpose set forth in this subsection shall 
be available for expenditure by such State agency from time to time 
on dates during such year as the Administration may fix, for the 
development by it of the State plan required under this part. 
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"(d) The State planning agency and any other pla~ning organization 
for the purposes of the title shall h~ld each meeting open to t~e 
public, giving public notice of the time and plac7 of , such me7tln~, 
and the nature of the business to be transacted, If final action IS 
taken at that meeting on (A) the State plan, or (B) any application 
for funds under this title. The State planning agency and any other 
planning organization for the purposes.of the.title sh~ll provide . 
for public access to all records relating to Its functions under thiS 
Act, except such records as are required to be kept confidential by 
an1 other provisions of local, State, or Federal law. . 

"SEC. 509 •. Whenever the Administration, after reasonable notice 
and opportunity for hearing to an applicant or a grantee under this 
title, finds that, with respect to any payments made or to b7 made 
under this title, there is a substantial failure to comply wlth--

"(a) the provisions of this title; 
"(b) regulations promulgated by the Administration under this 

title; or 
"(c) a plan or application submitted in accordance with the 

provisions of this title;' 
the Adminiitratlon shall notify such applicant or grantee that 
further payments shall not be made (or In its discretion that furthe~ 
payments shall not be made for activities in which there is such 
failure), until there is no longer such failure. 

"SEC. 510. (a) In carrying out the functions vested by this title 
in the Administration, the determinations, findings, and conclusions 
of the Administration shall be final and conclusive upon all 
applicants, except as hereafter provided. , 

"(b) If the application has been rejected or an applicant has been 
denied a grant or has had a grant, or any portion of a grant, disco~
tinued or has been given a grant in a lesser amount than such appli
cant b~lieves appropriate under the provisions of this title, the 
Administration shall notify the applicant or grantee of its action 
and set forth the reason for the action taken. Whenever an applicant 
or grantee requests a hearing on acti~n,taken.by the Administra~ion 
on an application or a grant, the Administration, or any auth~rlzed 
officer thereof, is authorized and directed to hold such hearings or 
investigations at such times and places as the Administration deems 
necessary, following appropriate and adequate notice to such 
applicant; and the findings of fact and determ!nations made by.the 
Administration with respect thereto shall be final and conclUSive, 
except as otherwise provided herein. 

"(c) If such applicant is still dissatisfied with the findings 
and determinations of the Administration, following the notice and 
hearing provided for in subsection (b) of,this section, a request may 
be made for rehearing, under such regulations and procedures as the 
Administration moy establish, and such applicant shall be afforded 
an opportunity to present such additional information as may be 
deemed appropriate and pertinent to the matter involv7d. The find
ings and determinations of the Administration, followln8 such re-
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hearing, shall be {inal and conclusive upon all parties concerned 
except as hereafter provided.' ' 

"SEC. 511. (a) If any applicant or grantee is dissatisfied with 
the ~dmi~istration's fin~l action with respect to the approval of its 
application or plan submitted under this title, or any applicant or 
grantee is dissatisfied with the Administration's final action under 
s7ction 509 or section 510, such applicant or grantee may, within 
sixty days after notice of such action, file with the United States 
court of appeals for tne circuit in which such applicant or grantee 
is located a petition for review of that act.ion. A copy of the 
petition shall be forthwith transmitted by the clerk of the court to 
the Administration. The Administration shall thereupon file in the 
court the record of the proceedings on which the action of the 
Administration was based, as provided in section 2112 of title 28 
Un i ted States Code. • 

"(b) The determinations and the findings of fact by the Adminis~ 
tration, if supported by substantial evidence, shall be conclusive; 
but the court, for good cause shown, may remand the case to the 
Administration to take further evidence. The Administration may 
thereupon make new or modified findings of fact and may modify its 
previous action, and shall file in the court the record of the 
further proceedings. Such new or modified findings of fact or 
determinations shall likewise be conclusive if supported by subs tan
til a 1 evidence. 

"(c) Upon the filing of such petition, the court shall have juris
diction to affirm the action of the Administration or to set it 
aside, in whole or in part. The judgment of the court shall be 
subject to review by the Supreme Court of the United States upon 
certiorari or certification as provided in section 1254 of title 
28. United States Code. 

"SEC. 512. Unless otherwise specified in this title, the Admin
istration shall carry out the programs provided for In this title 
during the fiscal year endin~ June 30, 1974, and the two succeeding 
fiscal years. 

"SEC. 513. To insure that all Federal assistance to State and 
local programs under this title is carried out in a coordinated 
manner, the Administration is authorized to request any Federal 
department or agency to supply such statistics, data, program 
reports, and other material as the Administration deems necessary to 
carry out its functions under this title. Each such department or 
agency is authorized to cooperate with the Administration and, to the 
extent permitted by law, to furnish such materials to the Adminis
tration. Any Federal department or agency engaged in administering 
programs related to this title shall, to the maximum extent practi
cable, consult with and seek advice from the Administration to insure 
fully coordinated efforts, and the Administration shall undertake to 
coordinate such efforts. 

"SEC. 514. The Administration may arr~nge with and reimburse the 
he3ds of other Federa I depa rtments and agenC'i es for the p~rformance 
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of any of its functions under this title. 
"SEC. 515. The Administration is authorized-- . 

II(a) to conduct evaluation studies of the programs and actIv
ities assisted under this title; 

"(b) to collect, evaluate, publish, and disseminate statistics 
and other information on the condition and progress of lawen
forcement within and without the United States; and 

II(C) to cooperate with and render technical ~ssi~tance to 
States, units of general local governm:nt, combln~tlons of ~uch 
States or units, or other public or prIvate a~enc~es, organI
zations, institutions, or international agencIes :n matters re
lating to law enforcement and crimin~l just!ce. 

Funds appropriated for the purpose of thIs sectIon may be expended 
by grant or contract, as the Administration may determine to be 
appropriate. . . 

IISEC.516. (a) Payments under this title may be made In Install
ments, and in advance or by way of reimbursement, as may be deter
mined by the Administration, and may be used to.pay the transporta
tion and subsistence expenses of persons attendIng conferences or 
other assemblages notwithstanding the provisions of the joint reso-
lution entitled 'Joint resolution to proh!bit expend!ture of any. 1\ 

moneys for housing, feeding, or transportIng conventIons or meetIngs, 
approved February 2, 1935 (31 U.S.C. sec. 551). . 

lI(b) Not more than 12 per centum of the sums approprIated for any 
fiscal year to carry out the provisions of this title may be used 
within anyone State except that this limitation shall not apply to 
grants made pursuant to part D. 

"SEC. 517. (a) The Administration may procure the services of 
experts and consultants in accordance with section 3109 of title 5, 
United States Code at rates of compensation for individuals not to 
exceed the daily e~uivalent of the rate authorized for GS-IS by 
section 5332 of title 5, United States Code. 

II(b) The Administration is authorized to appoi~t, withou~ regard 
to the civil service laws, technical or other advIsory commIttees to 
advise the Administration with respect to the administration of this 
title as it deems necessary. Members of those committees not other
wise in the employ of the United States, while engaged in advising 
the Administration or attending meetings of the committees, shall be 
compensated at rates to be fixed by the Admini~tration but not to 
exceed the daily equivalent of the rate authorIzed for GS-IS by 
section 5332 of title 5 of the United States Code and while away from 
hDme or regular place of business they may be allowe~ travel ~xp:nses, 
including per diem in lieu of subsistence, as authorIzed by sectIon 
5703 of such title 5 for persons in the Government service employed 
intermittently. 

"SEC. 51S. (a) Nothing contained in this title or any other Act 
shall be construed to authorlze any department, agency, officer, or 
employee of the United States to exercise any direction, supervision, 
or control over any police force or any other law enforcement and 
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criminal justice agency of any State or any political subdivision 
thereof. . 

lI(b~ N~twithstanding any other provision of law nothing contained 
in thIs tltl: shall be construed to authorize the Administration 
(1) to requIre, or condition the availability or amount of a grant 
upon, the adoption by an applicant or grantee under this title of a 
percentage ratio, quota system, or other program to achieve racial 
balance or to eliminate racial imbalance in any law enforcement 
agency, or. (2) to deny 'or discontinue to grant because of the refusal 
of an applIcant or grantee under this title to adopt such a ratio 
system, or other program. ' 

II~C) (1) .N~ person in any State shall on the ground of race, color, 
natIonal ~rlgln, or sex be excluded from participation in, be denied 
the be~e!lts of, or.be subjected to discrimination under any program 
or activity funded In whole or in part with funds made available 
under this title. . 

11(2) Whenever the Administration determines that a State gov~rn- • 
m~nt or any ~nit of general local government has failed to comply 
with s~bsectlon ~c) (1) or an applicable regulation, it shall notify 
the chief executive of the State of the noncompliance and shall 
request the chief executive to secure compliance. If within a 
reasonable time after such notification the chief executive fails 
or~efuses to secure.complian~e) t~e Administration shall exercise 
the-powers and functions provided In section 509 of thIs title and 
is authorized concurrently with such exercise-- ' 

"(A) to institute an appropriate civil action. II (B). , 
to exercise the powers and functions pursuant to title 

VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d); or 
II II(C) to take such other action as may be provided by law. 

(3) Whenever the Attorney General has reason to believe that a 
State go~ern~ent.or u~it of local government is engaged in a pattern 
or practice In violation of the provisions of this section, the 
A~tor~ey General may bring a civil action in any appropriate U.S. 
~17trlc! Court.for such relief as may be appropriate~ including 
InjUnctive relief. 
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APPENDIX E 

EXECUTIVE ORDER 11246 

EQUAL EMPLOYMENT OPPORTUNITY 

Under and by virtue of the authority vested in me as President of 
the United States by the Constitution and statutes of the United 
States, it is ordered as follows: 

PART I - NONDISCRIMINATION IN 
GOVERNMENT EMPLOYMENT 

SECTION 101. It is the policy of the Government of the United 
States to provide equal opportunity in Federal employment for all 
qualified persons, to prohibit discrimination in employment because 
of race, creed, color, or national origin, and to promote,t~e full 
realization of equal employment opportunity through a positive, c?n-~ 
tinuing program in each executive department and agency. The policy 
of equal opportunity "applies to every aspect of Feder~) employment 
policy and practice. 

SECTION 102. The head of each executive department and agency shall 
establish and maintain a positive program of "equal employment oppor
tunity for all civilian employees a~d applican~s for employm~nt with
in his jurisdiction in accordance with the policy set forth In 
Section 101'-

SECTION 103. The Civil Service Commission shall supervise and pro
vide leadership and guidance in the conduct of equal e~plo~ment oppor
tunity programs for the civilian employees of and app! Icatlons for 
employment within the executive departments and agencies and shall 
review agency program accomplishments periodically. In order to 
facilitate the achievement of a model program for equal employment 
opportunity in the Federal service, the Commission ~ay ?onsult from 
time to time with such individuals, groups, or organizations as may 
be of assistance in improving the Federal program and realizing the 
objectives of this Part. , 

SECTION 104. The Civil Service Commission shall provide for the 
prompt fair and impartial consideration of all complaints of 

, , 'f d discrimination in Federal employment on the basIS 0 ra"ce, cree, 
color or national origin. Procedures for the consideration of com
plain~s shall include at least one impartial ~eview within the 
executive department or agency and shall provide for appeal to the 
Civil Service Commission~ 

SECTION. 105. The Civil Service Commission shall issue such regu
lations, orders, and instructions as it deems necessary and appro
priate to carry out its responsibilities under this Part, and the 

1eiO 

head of,each executlve department and agency shall comply with the 
regulations, orders, and instructions issued by the Comm'lss'lon 
this Part. under 

PART I I - NONDISCRIMINATION IN EMPLOYMENT 
BY GOVERNMENT CONTRACTORS AND SUBCONTRACTORS 

Subpart A - Duties of the Secretary of Labor 

S~C:ION. ~Ol. The Secretary of Labor shall be responsible for the 
administration of Parts II and I II of this Order and shall ado t h 
rules and regulations and issue such orders as he deems n p suc

d ~ppropriate to achieve the purposes thereof. ecessary an 

SUbpart B - Contractors' Agreements 

• SI:::CTlgN. 202, Except in contracts exempted in accordance with Sec .... 
tlon 2? of this Order, all Government contracting agencies shall in
~lude In,e~ery Government contract hereafter entered into the folIo _ Ing prOVISions: w 

"During the performance of this contract, the contractor agrees as 
follo\~s: 

~(!) The contractor will not discriminate against any employee or 
a~~l~cant for employment because of race, creed, color, or national 
orlg~n. The contractor will take affirmati~e action to ensure that 
appl Ica~ts are employed, and that employees are treated during employ
ment, wl~hout r~ga~d to their race, creed, color, or national origin. 
Such action shall Include," but not be limited to the following' 
Employment"u~grading, demotion, or transfer; recruitment or r~cruit
ment advertl:lng; layoff or termination; rates of payor other forms 
of compensation; and selection for training, including apprenticeship 
The contractor s9r~es to post in conspicuous places, available to • 
employee: and a~pllcants for employment, notices to be provided by the 
con~ractlng officer setting fdrth the provisions of this nondiscrimination clause. 

11(2) The contractor will, in all solicitations or advertisements 
for ~m~loyees ~laced by or on behalf of the contractor, stat~ that all 
qualified applicants will receive consideration for employment with
ou~ regard to race, cree~, color, or national origin. 

(3) The ~ontra~tor will send to each labor union or representative 
of workers with which he has a collective bargaining agreement or 
~ther contract ?r unde~standing~ a notice, to be provided by the 
agency cont~actlng officer, adVising the labor union or workers' 
repres:ntatlve of the contractor's commitments under Section 202 of 
Executive ?rde: No. 11246 of September 24, 1965, and shall post copies 
of the notice In conspicuous places available to employees and appli
cants for employment. 
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11(4) The contractor will comply with all provisions ot Execut!ve 
Order No. 11246 of September 24, 1965, and of the rules, regulations, 
and relevant orders of the Secretary of Labor. . 

11(5) The contractor will furnish all information and reports re-
uired by Executive Order No. 11246 of September 1965, and by the 

~ules regulations and orders of the Secretary of Labor, or pursuant 
thereio and will ~ermit access to his books, records, and accounts 
by the ~ontacting agency andthe.Secret~ry of Labor for purpos~s of 
investigation to ascertain compliance with such rules, regulations, 

and orders. . . h th 
11(6) In the event of the (;ontractorls non~ompl!ance Wit e non-

discrimination clauses of this contract or with any of such ~ules, 
regulations, or orders, this contract may be cancelled, terminated, 
or suspended in whole or in part and the con~ractor may be ~eclared 
ineligible for further Government contracts In accordance with proce
dures authorized in Executive Order No. 11246 of ~ept~mber 24, 1965, 
and such other sanctions may be imposed and remedies Involved as pro
vided in Executive Order No. 11246 of September 24, 1965, or.bY rule, 
regulation, or order of the Secretary of Labor, or as otherwise pro-
vided by law. ., f h (1) 

11(7) The contractor will include the provISions 0 Paragrc'3p s \ 
through (7) in every subcontract or purchase order unles~ exempted by 
rules, regulations, or orders of the Secretary of Labor Issued 
pursuant to Section 204 of Exec~tive Or~er.No. 11246 of September 24, 
1965, so that such provisions will be flndlng.upon.each subcontractor 
or vendor. The contractor will take such action with respect.to any 
subcontract or purchase order as the contracting age~cy may direct as 
a means of enforcing such provisions including sanctions for noncom-

liance: Provided, however, That in, ~h~ ev~nt t~e contractor becomes 
~nvolved in, or is threatened with, litigation with a s~bcontractor 
or vendor as a result of such direction by the contrac:lng agency! . 
the contractor may request the United States to enter Into such liti-
gation to protect the interests of the United States. 11 .. 

SECTION 203. (a) Each contractor having a contract containing the 
rovisions prescribed in Section 202.shall file, an~ shall cause ea~h 

~f his subcontractors to file, Compl lance\Reports with the ~ontractlng 
agency or the Secretary of Labor as may be directed. Co~pl lance. 
Reports shall be filed within such times and shall contain such In~or
mation as to the practices, policies, programs, and employment polI
cies programs, and employment statistics of the contractor and eacb 
subc~ntractor, and shall be in such form, as the Secretary of Labor 
may prescribe. 

(b) Bidders or prospective contractors or subcontractors ~ay be 
required to state whether they have participated in any prev~ous con
tract subject to the provisions of this Order, or ~ny preceding 
similar Executive order, and in that event to subm l:, on behalf of 
themselves and their proposed subcontractors, Compl lance Reports 
prior to or as an initial part of their bid or negotiation of a 
contract. 
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(c) Whenever the contractor or subcontractor has a collective 
bargaining agreement or other contract or understanding with a labor 
union or an agency referring workers or providing or supervising 
apprenticeship or training for such workers, the Compliance Report 
shall include such information as to such lab0r unionls or agencyls 
practices and policies affecting compliance ~s the Secretary of Labor 
may prescribe: Provided, That to the extent such information is 
within the exclusive possession of a labor union or an agency 
referring workers or providing or supervising apprenticeship or 
training and such labor union or agency shall refuse to furnish such 
information to the contractor, the contractor shall so certify to the 
contracting agency as part of its Compliance Report and shall set 
forth what efforts he has made to obtain such information. 

(d) The contracting agency or the Secretary of Labor may direct 
that any bidder or prospective contractor or subcontractor shall 
submit, as part of his Compliance Report, a statement in wr1ting, 
signed by an authorized officer or agent on behalf of any labor" 
union or any agency referring workers or providing or supervising 
apprenticeship or other training, with which the bidder or prospec
tive contractor deals, with supporting information, to the effect 
that the signerls practices and policies do not discriminate on the 
grounds of race, color, creed, or national origin, and that the 

;signer ~ither will ~f~irmativel~ cooperate in th~ implementation of 
. the policy and provIsions of this Order or that It consents and 

agrees that recruitment, employment, and the terms and conditions of 
employment under the proposed contract shall be in accordance with 
the purposes and provisions of the Order. In the event that the 
union, or the agency shall refuse to execute such a statement, the 
Compliance Report shall so certify and set forth what-efforts have 
been made to secure such a statement and such additional factual 
material as the contracting agency or the Secreta~y of L~bor may 
require. 

SECTION 204. The Secret~ry of Labor may, when he deems that 
special circumstances in the national interest so require, exempt a 
contracting agency from the requirement of inc1udt'ng any or all of 
the provisions of Section 202 of this Order in any specific contract, 
subcontract, or purchase order. The Secretary of Labor may, by rule 
or regulation, also exempt certain classes of contracts, subcon
tracts, or purchase orders (1) whenever work is to be or has been 
performed outside the-United States and no recruitment of workers 
within the limits of the United States is involved; (2) for standard 
commercial supplies or raw materials; (3) involving less than 
specified amounts of money or specified numbers of workers; or 
(4) to the extent that they involve subcontracts below a specified 
tier. The Secretary of Labor may also provide, by rule, regulation, 
or order, for the exemption of facilities of a contractor which are 
in all respects separate and distinct from activities of the 
contractor related to the performance of the contract: Provided, 
That such an exemption will not interfere with or impede the 
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effectuation of the purposes of this Order: And provided further, 
That in the absence of such an exemption all facilities shall be 
covered by the provisions of this Order. 

Subpart C _ Powers and Duties of the Secretary of Labor and the 
Contracting Agencies 

SECTION 205. Each contracting agency shall be primarily responsible 
for obtaining compliance with the rules, regulations, and,orders of 
the Secretary of Labor with respect to contracts entered Into by such 
agency or its c·ontractors. All contracting agencies shall comply 
with the rules of the Secretary of Labor in discharging their primary 
responsibility for securing compliance with the provisions of con
tracts and otherwise with the terms of this Order and of the rules, 
regulations, and orders of the Secretary of L~bor issued pursuant to 
this Order. They are directed to cooperate with the Secretary of 
Labor and to furnish the Secretary of Labor such information and 
assistance as he may require in the performance of h!s functio~s 
under this Order. They are further directed to appoint or designate, 
from among the agency1s personnel, comp~iance ~fficers. ,It :hall be 
the duty of such officers to seek compl lance with the obJectl~es of 
this Order by conference, conciliation, mediation, or ~ersuaslon. 

SECTION 206. (a) The Secretary of Labor may investigate the 
employment practices of any Government contra~tor or subco~tractor, 
or initiate such investigation by the appropriate contracting agency, 
to determine whether or not the contractual provisions specified in 
Section 202 of this Order have been violated. Such investi~ation 
shall be conducted in accordance with the procedures established by 
the Secretary of Labor and the investigating agency shall report to 
the Secretary of Labor any action taken or recommended. 

(b) The Secretary of Labor may receive and investig~te or cause 
to be investigated complaints by employees or ~rospectlve ~mpl~y~es 
of a Government contractor or subcontractor which allege discrimina
tion contrary to the contractual provisions specified in Section 202 
of this Order. If this investigation is conducted for the Secretary 
of Labor by a contLocting agency, that a~ency shall repo~t to the 
Secretary what action has been taken or IS recommended with regard to 
such complaints. . 

SECTION 207. The Secretary of Labor shall use his best efforts, 
directly and through contracting agencies, other interest~d Federal, 
State and local agencies, contractors, and all other available 
instr~mentalities to cause any labor union engaged in work under 
Government contracts or any agency referring workers or providing or 
supervising apprenticeship or training for or in the course o! such 
work to cooperate in the implementation of the purposes of this Order. 
The Secretary of Labor shall, in appropriate cases, notif~ the Equ~l 
Employment Opportunity Commission, the,Department of Justl~e, or other 
appropriate Federal agencies whenever, It ~as reason to b~lleve that 
the practices of any such labor organization or agency violate 
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Titl 7 ~I or Title VI! of the Civil Rights Act of 1964 or other 
provIsion of Federal law. . 

SECTION 208. (a) The Secretary of Labor, or any agency officer 
or employee i~ the executive brance of the Government desi~nated by' 
rule, regulation, or order of the Secretary may hold such hearings, 
public or private, as the Secretary may dee~ advisable for compliance, 
enforcement, or educational purposes. 
, (b) The Secr:tary of La~or may hold, or cause to be held, hearings 
In ac~ordance with Sub:ectlon ~a) o! ~his Section prior to imposing, 
ordering! or recommendIng the Imposition of penalties and sanctions 
under this Order. No order for debarment of any contractor from 
f~rther Govern~ent contracts under Section 209 (a) (6) shall be made 
without affording the contractor an opportunity for a hearing. 

Subpart D - Sanctions and Penalties 

SECTION 209. (a) In accordance with such rules, regulations, or" 
orders as the Secretary of Labor may issue or adopt, the Secretary 
of the appr~priate contracting agency may; 

(1), PUbll:h, ~r cause to be published, the names of contractors 
or unions which It has concluded have complied or have failed to 
comply with the provisions of this Order or of the rules, regulations, 
and orders of the Secretary of Labor. 

. .(2) Recommend to the Department of Justice that in cases in 
which there is substantial or material violation o~ the threat of sub
stanti~l or m~terial viola~ion of the contractual provisions set 
forth In Section 202 ~f,thls ~rder,.appropriate proceedings be brought 
t~ 7nfo~ce those pr~vlslons, Including the enjoining, within the 
limitations of applicable law, of organizations, individuals, or 
gro~ps,who.prevent directly or indirectly, or seek to prevent directly 
or Indirectly, compliance with the provisions of this Order. 

(3) Recommend to the Equal Employment Opportunity Commission or 
the Dep~rtment of Justice that appropriate proceedlngs be instituted 
under Title VII of the Civil R'ights Act of·1964.· 
, (4) Recommend to the Department of Justice that criminal proceed
Ings ~e brought for the furnishing of false information to any con
tracting agency or to the Secretary of Labor as the case may be. 

(5) Cancel, terminate, suspend, or cause to be cancelled 
terminated, or suspended,any contract, or any portion or p~rtions 
t~ereof,'for failure of the contractor or subcontractor to comply 
with the non-discr~mination provisions of the contract. Contracts may 
be cancelled, terminated, or suspended absolutely or continuance of 
contracts may be conditioned upon a program for future compliance 
approved by the contracting agency. 

(6) Provide that any contracting agency shall refrain from enter
ing into further contracts, or extensions or other modifications of 
existihg contracts, with any noncomplying contractor until such 
contractor has satistied the Secretary of Labor that'such contractor 
has established and will carry out personnel and employment policies 
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in compliance with the provIsions of this Order. 
(b) Ul}der rules and regulations prescribed by the Secretary of 

Labor, each contracting agency shall make reasonable efforts within 
a reasonable time limitation to secure compliance with the contract 
provisions of this Order by methods of conference, conciliation, 
mediation, and persuasion before proceedings shall be instituted under 
Subsection (a) (2) of this Section, or before a contract shall be can
celled or terminated in whole or in part under Subsection (a) (5) of 
this Section for failure of a contractor or subcontractor to comply 
with the contract provisions of this Order. 

SECTION 210. Any contracting agency taking any action authorized 
by this Subpart, whether on its own motion, or as directed by the 
Secretary of Labor, or under the rules and regulations of the Secre
tary, shall promptly notify the Secretary of such action. Whenever 
the Secretary of Labor makes a determination under this Section, he 
shall promptly notify the appropriate contracting agency of the action 
recommended. The agency shall take such action and shall report the 
results thereof to the Secretary of Labor within such time as the 
Secretary shall specify. 

SECTION 211. If the Secretary shall so direct, contracting agencies 
shall not enter into contracts with any bidder or prospective con
tractor unless the bidder or prospective contractor has satisfactori'y 
complied with the provisions of this Order or submit: a program for 
compliance acceptable to the Secretary of Labor or, If the Secretary 
so authorizes, to the contracting agency. 

SECTION 212. Whenever a contracting agency cancels or terminates 
a contract, or whenever a contractor has been debarred from further 
Government contracts, under Section 209 (a) (6) because of noncom
pliance with the contract provisions with regard to nondiscrimination, 
the Secretary of Labor, or the contracting agency involved, shall 
promptly notify the Comptroller General of the United States. Any 
such debarment may be rescinded by the Secretary of Labor or by the 
contracting agency which imposed the sanction. 

Subpart E - Certificates of Merit 

SECTION 213. The Secretary of Labor may provide for issuance of 
a United States Government Certificate of Merit to employers or labor 
unions, or other agencies which are or may hereafter be engaged in 
work under Government contracts, if the Secretary is satisfied that 
the personnel and employment practices of the employer, or that the 
personnel, training, apprenticeship, membership, grievance and 
representation, upgrading, and other practices and policies of the 
labor union or other agency conform to the purposes and provisions 
of this Order. 

SECTION 214. Any Certificate of Merit may at any time be suspended 
or revoked by the Secretary of Labor if the holder thereof, in the 
judgment of the Secretary, has failed to comply with the provisions 
of this Order. 
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SECTION 215. The Secretary of Labor may provide for the exemption 
of a~y employ~r, labor union, or other agency from any reporting 
requlrem~nts Imposed under or pursuant to this Order if such employer, 
labor union, or other agency has been awarded a Certificate of Merit 
which has not been suspended or revoked. 

PART III - NONDISCRIMINATION PROVISIONS 
IN FEDERALLY ASSISTED CONSTRUCTION 

CONTRACTS 

SECTION 301. Each executive department and agency which administers 
a pr~g:am involving Federal financial assistance shall require as a 
condition for the approval of any grant, contract, loan, insurance, or 
guarantee thereunder, which may involve a construction contract that 
the applicant for Federal assistance undertake and agree to inc~rpor
ate, or cause to be incorporated, into all construction contr,acts . 
paid for in whole or in part with funds obtained from the Federal
Government or borrowed on the credit of the Federal Government pur
suant to such grant, contract, loan, insurance, or guarantee, or 
undertaken pu:suant to any Federal program involving such grant, con
tract, loan, Insurance, or guarantee, the provisions prescribed for 
Government contracts by Section 203 of this Order or such modifica
tion thereof, preserving in substance the contractor1s obligations 
~hereunder, as may be approved by the Secretary of Labor, together 
with such additional provisions as the Secretary deems appropriate to 
establish and protect the interest of the United States in the 
enforcement of those obligations. Each such applicant shall also 
undertake and agree (1) to assist and cooperate actively with the 
administering department or agency and the Secretary of Labor in ob
taining the compliance of contractors and subcontractors with those 
contract provisions and with the rules, regulations, and relevant 
9rders of the Secretary, (2) to obtain and to furnish to the adminis
tering department or agency and to the Secretary of Labor such infor
mation as they may require fbr the supervision of such compliance, 
(3) to carry out sanctions and penalties for violation of such obli
gations imposed upon contractors and subcontractors by the Secretary 
of Labor or the administering department or agency pursuant to 
Part II, Subpart D, of this Order, and (4) to refrain from entering 
into any contract subject to this Order, or extension or other modifi
cation of such a contract with a contractor debarred from Government 
contracts under Part I I, Subpart 0, of this Order. 

SECTION 302. (a) IIConstruction contract ll as used in this Order 
means any contract for the con5truction, rehabilitation, alteration, 
~onversion, extension, or repair of buildings, highways, or other 
Improvement to real property. 

(b) The provisions of Part II of this Order shall apply to such 
construction contracts, and for purposes of such application the ad
ministering department or agency shall be considered the contracting 
agency referred to therein$ 
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(c) The term lIapplicantll as used in this Order means an.applicant 
for Federal assistance or, as determined by agency regulation, other 
program participant, with respect to whom an ap~licatio~ for any 
grant, contract, loan, insurance, or guarantee IS n~t !Inally acted 
upon prior to the effective date of this Part, and It Include: such 
an applicant after he becomes a recipient of such Federal assistance. 

SECTION 303. (a) Each administering department and a~ency sh~11 
be responsible for obtaining the compliance of.s~ch a~pllcants With 
their undertakings under this Order. Each administering department 
and agency is directed to cooperate with the Secretary of Labor, and 
to furnish the Secretary such information and assistance as he may 
require in the performance of his functions under this Order.. . 

(b) In the event an applicant fails and refuses to comply With hiS 
undertakings, the administering department or a~ency may take an~ or 
all of the following actions: (1) cancel, terminate or suspend ~n 
whole or in part the agreement, contract, or other arrangement With 
such applicant with respect to which the f~ilure and refusal ~ccurred; 
(2) refrain from extending any furth7r asslsta~ce to the applicant 
under the program with respect to which the fal lure 0: refusal 
occurred until satisfactory assurance of future compliance has been 
received from such applicant; and (3) refer the case to the Depart
ment of Justice for appropriate legal proceedings. . 

.... (e.) Any action with respect to an applicant pursuant to.S~bse::tlon 
(b) shall be taken in conformity with Section 602 of the CIVil Rights 
Act of 1964 (and the regulations of the administering department or 
agency issued thereunder), to the extent appl!cable. In no case 
shall action be taken with respect to an applicant pursuant to . 
Clause (1) or (2) of Subsection (b) without notice and opportunity 
for hearing before the admisistering department or ag7ncy: 

SECTION 304. Any executive department or agen~y w~l~h I~POS~S by 
rule, regulation, or order requirements of non-dlscrlmlnat~on In 
employment, other than requirements imposed pursuant to thiS Ord7r! 
may delegate to the Secretary of Labor by agreement such responsibil
ities with respect to compliance standards, reports, a~d proced~res 
as would tend to bring the administration of suchr~qulrements Into. 
conformity with the administration of requirem7nts Imposed.u~der thIS 
Order: Provided, That actions to effect compll~nce by recIpients of 
Federal financial assistance with requirements Imposed pursuant to 
Title VI of the Civil Rights Act of 1964 shall be taken in conformity 
with the procedures and limitations prescribed in Section 602 ~hereof 
and the regulations of the administering department or agency Issued 
thereunder. 

PART IV - MISCELLANEOUS 

SECTION 401. The Secretary of Labor may delegate to any officer, 
agency, or employee in the Executive branch of the Government, any 
function or duty of the Secretary under Parts II and II I of this Or
der, except authority to promulgate rules and regulations of a general 
nature. 
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SECTION 402. The Secretary of Labor shall provide administrative 
support for the execut ion of the program kn0vJn as the "Plans for 
Progress." 

SECTION 403. (a) Executive Orders Nos. 10590 (January 18, 1955), 
10722 (August 5, 1957), 10925 (March 6, 1961), 11114 (June 22, 1963), 
and 11162 (July 28, 1964), are hereby superseded and the President's 
Committee on Equal Employment Opportunity established by Executive 
Order No. 10925 is hereby abolished. All records and property in the 
custody of the Committee shall be transferred to the Civil Service 
Commission and the Secretary of Labor, as appropriate. 

(b) Nothing in this Order shall be deemed to relieve any person of 
any obligation assumed or imposed under or pursuant ~o any Executive 
Order superseded by this Order. All rules, regulations orders in
stru;tions,.designations, and other directives issued b; the Pr~si
dent s Committee on Equal Employment Opportunity and those issued by 
the heads of various departments or agencies under or pursuant to any 
of the Executive orders superseded by this Order, shall, to the 'exte~t 
that they are not inconsistent with this Order, remain in full force 
and effect unless and until revoked or superseded by appropriate 
authority. References in such directives to provisions of the super
seded orders shall be deemed to be references to the comparable 
provisions of this Order • 

SECTION 404. The General Services Administration shall take 
appJ'opriate action to revise the standard Government contract forms 
to accord with the provisions of this Order and of the rules and 
regulations of the Secretary of Labor. 

SECTION 405. This Order shall become effective 30 days after the 
date of this Order. 

LYNDON B. JOHNSON 

THE WHITE HOUSE, 

September 24, 1965. 
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EXECUTIVE ORDER 
11375 

AMENDING EXECUTIVE ORDER NO. 11246, 
RELATING TO EQUAL EMPLOYMENT OPPORTUNITY 

It is the policy of the United States Government to provide equal 
opportunity in Federal employment and in employment by Federal con
tractors on the basis of merit and without discrimination because of 
race color, religion, sex or national origin. 
Th~ Congress, by enacting Title VII of the Civil Rights.Act.of 1964, 

enunciated a national policy of equal em~loyment opportunity In 
private employment, without discrimination because of race, color, 
religion, sex or national origin. 

Executive Order No. 11246 of September 24, 1965, carried forward a 
program of equal employment opportunity in Government employment, 
employment by Federal contractors and subcontractors and employment 
under Federally assisted construction contracts regardless of race, 
creed, color or national origin. . 

It is desirable that the equal employment opportunity programs 
provided for in Executive Order No. 11246 expressly embrace discrim\
nation on account of sex. 

NOW. THEREFORE, by virtue of the authority vested in me as Pr:sident 
of the United States by the Constitution and statutes of the United 
States, it is ordered that Executive Order No. 11246 of September 24, 
1965, be amended as follows: 

(1) Section 101 of Part I, concerning nondiscrimination in 
Government employment, is revised to read as follows: 

"SECT I ON 101. It is the pol icy of the Government of the 
United States to provide equal opportun!t~ in.Fed:r~1 e~plo~
ment for all qualified persons, to prohibit discrimination In 
employment because of race, color, religion, sex or national 
origin, and to promote the full realization of equal employment 
opportunity through a positive, continui~g program in each 
executive department and agency. The pol ICY of equal op~or
tunity applies to every aspect of Federal employment poliCY 
and practice." 

(2) Section 104 of Part I is revised to read as follows: 

"SECTION 10L~. The Civi 1 Service Commission shall provide 
for the prompt, fair, and impartial consideration of all c~m
plaints of discrimination in Federal .employm:n~ on the basIs 
of race, color, religion, sex or national origin. Procedures 
for the consideration of complaints shall include at least one 
impartial review within the execu~i~e depa:tment 0: a~enc~ and 
shall provide for appeal to the CIvil Service Commission. 
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(3) Paragraphs {I) and (2) of the quoted required contract 
provisions in section 202 of Part II, concerning nondiscrimination in 
employment by Government contractors and subcontractors, are revised 
to read as follows: 

"(1) The contractor will not discriminate against any 
employee or applicant for employment because of race, color, 
religion, sex, or national origin. The contractor will take 
affirmative action to ensure that applicants are employed, and 
that employees are treated during employment, without regard to 
their race, color, religion, sex or national origin. Such action 
shall include, but not be limited to the following: employment, 
upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of payor other forms 
of compensation; and selection for training, including apprentice
ship. The contractor agrees to post in conspicuous places; . 
available to employees and applicants for employment~ notices to 
be provided by the contracting officer setting forth the pro
visions of this nondiscrimination clause. 11 

11(2) The contractor will, in all solicitations or adver
tisements for employees placed by or on behalf of the contrac
tor, state that all qualified applicants will receive consider

,ation for employment without regard to race, color, religion, 
,/ sex or national origin." 

(4) Section 203 (d) of Part II is revised to read as follows: 

II(d) The contracting agency or the Secretary of Labor 
may direct that any bidder or prospective contractor of sub
contractor shall submit, as part of his Compliance Report, a 
statement in writing, signed by an authorized officer or agent 
on behalf of any labor union or any agency referring workers 
or providing or supervising apprenticeship or other training, 
with which the bidder or ~rospective contractor deals, with 
supporting information, to the effect that the signerls practices 
and policies do not discriminate on the grounds of race, color, 
religion, sex or national origin, and that the signer either 
will affirmatively cooperate in the implementation of the 
policy and provisions of this order or that it consents and 
agrees that recruitment, employment, and the terms and con
ditions of employment under the proposed contract shall be 
in accordance with the purposes and provisions of the order. 
In the event that the union, or the agency shall refuse to ex
ecute such a statement, the Compliance Report shall so certify 
and set forth what efforts have been made to secure such 
statement and such additional factual material as the con-
tract i ng agency or the Secretary of Labor may requ i re. 11 
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The amendments to Part I shall be effective 30 days after the date 
of this order. The amendments to Part II shall be effective one 
year after the date of this order. 

THE WHITE HOUSE 

October 13, 1967. 

112 

LYNDON B. JOHNSON 

APPENDIX F 

LEAA: EQUAL EMPLOYMENT OPPORTUNITY REGULATIONS 
(28 CFR 42.201 et seq. Subpart D.) 

Subpart D-··Equal Employment Opportunity in Federally Assisted 
Programs and Activities 

Sec. 
42.201 
42.202 
42.203 
42.204 
42.205 
42.206 

Purpose and ap~lication. 
Definitions. 
Discrimination prohibited. 
Assurances required. 
Compliance information. 
Conduct of investigation, procedures for effecting compliance" 
hearings, decisions, and judicial review; forms, instruction, 
and effect on other regulations. 

AUTHORITY: The provisions of this Subpart D issued under 5 U.S.C.' 
301; and sec. 501 of the Omnibus Crime Control and Safe Streets Act 
of 1968. Public Law 90-351, 82 Stat. 197, as amended • 

... ..sEC. 42.201 Purpose and Appl ication. 
(a) The purpose of this subpart is to enforce the provIsions of 

the 14th amendment to the Constitution by eliminating discrimination 
on the grounds of race, coler, creed, sex, or national origin in the 
employment practices of State agencies or offices receiving financial 
assistance extended by this Department. 

(b) The regulations in this subpart apply to the employment 
practices of planning agencies, law enforcement agencies, and other 
agencies or offices of States or units of general local government 
administering, conducting, or participating in any program or 
activity receiving Federal financial assistance extended under title 
I of the Omnibus Crime Control and Safe Streets Act of 1968 (the Act). 
This subpart shall not apply to federally assisted construction con
tracts covered by Part III of Executive Order 11246. September 24, 
1965; enforcement ~f nondiscriminatory employment practices under 
such contracts shall be effected pursuant to the Executive order. 

SEC. 42.202 Definitions 
(a) The definitiohs set forth in Sec 42.102 of Subpart C. Part 

42, Title 28, Code of Federal Regulations are, to the extent not 
inconsistent with this subpart, hereby made applicable to and incor
porated in this subpart. 

(b) As used in this subpart, the term Ilemployment practicesll 
means all terms and conditions of employment including, but not 
limited to all practices relating to the screening! recruitment, 
selection, appointment, promotion, demotion, and assignment of 
personnel, and includes advertising, hiring, assignments, classifi-
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cation, discipline, layoff and termination, upgrading, transfer, 
leave practices, rates of pay, fringe benefits or other forms of pay 
or credit for services rendered and use of facilities. 

(c) As used in this subpart, the terms "l aw enforcement," IIState," 
and "unit of general local government" shall have the meanings set 
forth in section 601 of the Act. 

SEC. 42.203 Discrimination prohibited. 
No agency or office to which this subpart applies under Sec. 42.201 

shall discriminate in its employment practices against employees or 
applicants for employment because of race, color, creed, sex, or 
national origln. Nothing contained in this subpart shall be construed 
as requiring any such agency or office to adopt a percentage ratio, 
quota system, or other program to achieve racial balance or to 
eliminate racial imbalance. Notwithstanding any other provision of 
this subpart, it shall not be a discriminatory employment prac!ice to 
hire or assign an individual on the basis of creed, sex or national 
origin where the office or agency claiming an exception for an 
individual based on creed, sex, or national origin is able to demon
strate that the creed, sex, or national origin of the individual is 
essential to the performance of the job. 

SEC. 42.204 Assurances required. 
(a) (1) Every application for redr;;ral financial assistance to 

carry out a program to which this regulation applies shall, as a 
condition of approval of such application and the extension of any 
Federal financial assistance pursuant to such application, contain or 
be accompanied by an assurance that the applicant will comply with the 
requ i rements of th i s subpart, and wi 11 obta i'n such assurances from its 
subgrantees, contractors, or subcontractors to which this subpart 
applies, as a condition of the extension of Federal financial assis
tance to them. 

(2) The responsible Department officials shall specify !he form of 
the foregoing assurances. Such assurances shall be effective for the 
period during which Federal financial assistance is extended to the 
applicant or for the period during which a comprehensive law enforce
ment plan filed pursuant to the Act is in effect in the State, which
ever period is longer, unless the form of the assurance as approved 
in writing by the responsible Department official specifies a dif
ferent effective period. 

(b) Assurances by States and units of general local government re
lating to employment practices of State and local law enforcement 
agencies and'other agencies to which this subpart applies shall apply 
to the policies and practices of any' other department, agency, 0: . 
offi6e of the same governmental unit to the extent. that such poliCies 
or practices will substantially affect the employment practices of 
the recipient State or local planning unit, law enforcement agency, 
or other agency or office. 

SEC. 42.205 Compliance information. 
The provisions of Sec. 42.106 are hereby made applicable to an~ 

incorporated in this subpart. 
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SEC. 42.206 Condu~t of investigations, procedures for effectino 
~omplian~e, hearings, decisions, and judicial review: for~s: 
Instruction, and effect on other regulations. 

(a) Each responsible Department official shall take appropriate 
measures t~ effectuate and enforce the provisions of this subpart; 
and sha~l Issue.and promptly make available to interested persons 
form:, Instructions, and procedures for effectuating this subpart as 
applied to programs for which he is responsible. Insofar as feasible 
and not inconsistent with this subpart, the conduct of inVestigations 
and the procedures for effecting compliance, holding h!arings, 
rendering decisions and initiating judicial review of such decisions 
shall be consistent with those prescribed by Sec. 42.107 through 
42.111 of subpart C of this part; provided, that where the responsible 
Department official determines that judicial proceedings (as contem
plated by Sec. 42.108 (d» are as likely or more likely to result in 
compliance than administrative proceedings (as contemplated by • 
Sec. 42.108(c», he shall invoke the judicial remedy rather than the 
administrative remedy; and provided further, that no recipient of 
Federa~ financial assistance o~ applicant for such assistance shall 
be denied access to the hearing or appeal procedures set forth in 
sections 510 and 511 of the Act for denial or discontinuance of a 
grant or withholding of payments thereunder reSUlting from the 
applicatio~of.this subpart. 

'(.5) If it is det'ermined, after opportunity for a hearing on the 
record, that a recepient has engaged or is engaging in employment 
practic(~s which unlawfully discriminate on the ground of race, color, 
creed, sex, or national origin, the recipient will be required to 
cease such discriminatory practices and to take such action as may be 
appropriate to eliminate present discrimination to correct the effects 
of past discrimination and to prevent such discrimination in the 
future. 

(c) . Nothing in this subpart shall be deemed to supersede any pro
visions of Subparts A, B, and C of Part 42, Title 28, Code of Federal 
Regulations, or of any other regulation and instruction which prohi
bits discrimination on the ground of race, color, creed, sex, or 
national origin in any program or situation to which this subpart is 
inapplicable, or which prohibits discrimination on any other ground 

Effective date. This regulation shall become effective upon publi
cation in the FEDERAL REGISTER (8-18-72). 

Dated: August 9. 1972. 
Jerr i s Leonard, 

Administrator, Law Enforcement 
Assistance Administration. 

Concur: 
Richard W. Velde, Associate Administrator. 
Clarence M.Coster, Associate Administrator. 
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APPENDIX G 

UNITED STATES 
DEPARTMENT OF JUSTICE 

LAW ENFORCEMENT ASSISTANCE 
ADMINISTRATION 

Guideline [ G 7400.2A 

1. 

2. 

3. 

June 18, 1974 

THE EFFECT ON MINORITIES AND WOMEN OF MINIMUM HEIGHT 
Subject: REQUIREMENTS FOR EMPT.OYMENT OF LAW ENFORCE"MENT OFFICERS 

PURPOSE. This guideline is issued to assist in the elimi
nation of discrimination based on national origin, sex, and 
race caused by the use of restrictive minimum height require
ments criteria where such requirements are unrelated to the 
employment performance of law enforcement personnel. 

SCOPE. The provisions of the guideline apply to all re
cipients of LEAA funds. This guideline is of concern to 
all State Planning Agencies. 

CANCELLATION. This direc·tive cancels LEAA Guideline G 
7400.2, The Effect on Minorities and Worr~n of Minimum 
Height Requirements for Employment of Law Enforcement 
Officers, dated March 14, 1973 •. 

4. BACKGROUND. The use of minimum height requirements as 
criter.ia for employee selection, assignment, or similar 
personnel action may tend to disqualify disproportionately 
women and persons of certain national origins, and races. 
Discrimination on the grounds of race, color, creed, sex, 
or national origin is prohibited by the Department of 
Justice regulations concerning employment practices of 
state agencies or offices receiving financial assistance 
extended by the Department (28 CFR Part 42, subpart D). 

] 

5. REQUIREMENT. The use of minimum height requirements, which 
disqualifies disproportionately women and persons of certain 
national origins and ra.ces, such as persons of Mexican and 
Puerto Rican ancestry, or oriental descent, will be considered 
violative to this Department's regulations prohibiting employ
ment discrimination. 

Di~trIPution: SPAs; CO and RO initiated By: OGRC 
Professional Personnelj 
acRC Personnel & OGC & OIG Prof. Staff 
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6. 

7. 

G 7400.2A 
June 18,1974 

EXCEPTIONS •. In those instances where the recipient of 
Federal asslstance is able to demonstrate convincingly 
thro~gh the use.of supportive factual data such as pro
fess~onally valldated studies that such minimum height 
requlrements used by the recipient is an operational 
ne~essity f~r deSignated job categories, the minimum 
helght requlrement will not be considered discriminating. 

DEFINITION. 

a. 

b. 

T~e term operational necessity as used in this guide-" 
llne sha~l refer to an employment practice for which 
there eXlsts an overriding legitimate operational pur
pose su~h.that the practice is necessary to the safe 
and :f~lclent exercise of law enforcement duties; is 
~ufflcle~tly compelling to override any discriminatory 
lmpact; ~s :ffectively carrying out the operational 
purpose.lt lS alleged to serve; and for which there 
are avallable no acceptable alternate policies or 
practices which would better accomplish the operational 
purpose advanced, or accomplish it equally well ith 
lesser discriminatory impact. . w a 

The term law enforcement as used in this guideline is 
defined at Section 60l(a) of the Omnibus Crime Control 
and Saf: ~t:eets Act'of 1968, as amended, and means 
all ~ctlvltles pertaining to crime prevention or re
ductlon and enforcement of the criminal law. 

c~o~}V~ 
Deputy Administrator 

for Administration 
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APPENDIX H 

U.S. DEPARTMENT OF JUSTICE: NONDISCRIMINATION I~ FEDERALLY 
ASSISTED PROGRAMS (28 CFR 42.101 et seq.) 

SUBPART C - NONDISCRIMINATION IN FEDERALLY ASSISTED PROGRAMS --IMPLE
MENTATION OF TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 

AUTHORITY: The provisions of this Subpart C issued under secs. 601-
605. 78 Stat. 252. secs. 1-11. 79 Stat. 828. 80 Stat. 379: 42 U.S.C. 
2000d-2000d-4. 18 U.S.C. Prec. 3001 note. 5 U.S.C. 301. sec. 2. 
Reorganization Plan No.2 of 1950.64 Stat. 1261: 3 CFR. 1949-1953 
Compo 

SOURCE: The provisions of this Subpart C contained in Order No. 
365-66. 31 F.R. 10265. July 29, 1966, unless otherwise noted. 

SECTION 42.101 Purpose. 

The purpose of this subpart is to implement the provisions of Title 
VI of the Civil Rights Act of 196L~. 78 Stat. 252 (hereafter referred 
to as the "Act"). to the end that no person in the United States 
shall, on the ground of race, color, or na~ional origin, be,excluded 
from participation in, be denied the benefits of, or,o~herwI5e,b~ 
subjected to discrimination under any program or activity receiving 
Federal financial assistance from the Department of Justice. 

SECTION 42.102 Definitions. 

As used in this subpart--
(a) The term "responsible Department,official" with respect to any 

program receiving Federal financial assistance means the Attorney, 
General, or such other official of the Department as has been ~s:lgned 
the principal responsibility within the Department for the adminis
tration of the law extending such assistance. 

(b) The term "United States'l includes the several States of the 
United States, the District of Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, American Samoa, Guam, Wake Island, th~ 
Canal Zone, and all other territories and possessions of th~ United 
States, and the term "State" includes anyone of the foregoing. 

(c) The term "Federal financial assistance" includes (1) grants 
and loans of Federal funds, (2) the grant or donation of Federal 
property and interests in property, (3) the detail of Federal person
nel, (4) the sale and lease of, and the permission to use (o~ other 
than a casual or transient basis), Federal property or any Interest 
in such property without consideration or at a nominal consid~ra~ion, 
or at a consideration which is reduced for the purpose of assisting 
the recipient, or in recognition of the public interest to be served 
by such sale or lease to the recipient, and (5) any Federal agreement, 
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arrangement, or other contract which has as one of its purposes the 
provision of assistance. 

(d) The term "program" includes any program, project, or activity 
for the provision of services, financial aid, or other benefits to 
individuals (including education or training, rehabilitation, or 
other services or disposition, whether provided through employees of 
the recipient of Federal financial assistance or provided by others 
through contracts or other arrangements with the recipient, and 
including work opportunities and cash or loan or other assistance to 
individuals), or for the provision of facilities for furnishing ser
vices, financial aid, or other benefits to individuals. The dispo
sition, services, financial aid, or benefits provided under a program 
receiving Federal financial assistance shall be deemed to includ~any 
disposition, services, financial aid, or benefits provided with the 
aid of Federal financial assistance or with the aid of any non
Federal funds, property, or other resources required to be expended 
or made available for the program to meet matching requirements or 
other conditions which must be met in order to receive the Federal 
financial assistance, and to include any disposition, services, finan-
6ial aid, or benefits provided in or through a facility provided with 
the aid of Federal financial assistance or such non-Federal resources. 

(e) The term "facilityll includes all or any portion of structures, 
equipment, or other real or personal property or interests therein, 
and the provision of facilities includes the construction, expansion, 
renovation, remodoling, alteration or acquisition of facilities. 

(f) The term Il rec ipient" means any State, political subdivision of 
any State, or instrumentality of any State or political subdivision, 
ariy public or private agency, institution, or organization, or other 
entity, or any individual, in any State, to whom Federal financial 
assistance is extended, directly or through another recipient, for 
any program, including any successor, assign, or transferee thereof, 
but such term does not include any ultimate beneficiary under any such 
program. 

(g) The term IIprimary recipient" means any recipient which is 
authorized or required to extend Federal financlalassistance to 
another recipient for the purpose of carrying out a program. 

(h) The term "applicant" means one who submits an application, 
request, or plan required to be approved by a responsible Department 
official, or by a primary recipient, ~s a condition to eligibility 
for Federal financial assistance, and the term "application" means 
such an application, request, or plan. 

(i) The term Ilacademic institution" includes any school, academy, 
college, university, institute, or other association, organization, 
or agency conducting or administering any program, project, or 
facility designed to educate or train individuals. 

(j) The term "disposition" means any treatment, handling, decision, 
sentencing, confinement, or other prescription of conduct. 

(k) The term IIgovernment organization" means the political sub
division for a prescribed geographical are~. 
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SECTION 42.103 Application of this subject. 

This subpart applies to any program for which Federal financial 
assistance is authorized under a law administered by the Department. 
It applies to money paid, property transferred, or other Federal 
financial assistance extended under any such program after the date 
of this subpart p~rsuant to an application wh~ther approved before 
or after such date. This subpart does not apply to (a) any Federal 
financial assistance by way of insurance or guaranty contracts, or 
(b) employment practices except to the extent described in Section 
42.104(c). 

SECTION 42.104 Discrimination prohibited. 

(a) General. No person in the United States shall, on the ground 
of race, color, or national origin be excluded from participation in, 
be denied the benefits of, or be otherwise subjected to discrimination 
under any program to which this subpart applies. 

(b) Specific discriminatory actions prohibited. (1) 
under any program to which this subpart applies may not, 
through contractual or other arrangements, on the ground 
color, or national origin: 

A recipient 
directly or 
of race, 

(i) Deny an individual any disposition, service, financial aid, or 
benefit provided under the program; 

(ii) Provide any disposition, service, financial aid, or benefit 
to an individual which is different, or is provided in a different 
manner, from that provided to others under the program; 

(iii) Subject an individual to segregation or separate treatment 
in any matter related to his receipt of any disposition, service, 
financial aid, or benefit under the program; 

(iv) Restrict an individual in any way in the enjoyment of any 
advantage or privilege enjoyed by others receiving any disposition, 
service, financial aid, or benefit under the program; 

(v) Treat an individual differently from others in determining 
whether he satisfies any admission, enrollment, quota, eligibility, 
membership, or other requirement or condition which individuals must 
meet in order to be provided any disposition, service, financial aid, 
function or benefit provided under the program; or 

(vi) Deny an individual an opportunity to participate in the pro
gram through the provision of services or otherwise or afford him an 
opportunity to do so which is different from that afforded others 
under the program (including thp. opportunity to participate in the 
program as an employee but only to the extent set forth in paragraph 
(c) of this section). 

(vi i) Deny a person the opportunity to participate as a member of 
~ planning or advisory body which is an integral part of the program. 

(2) A recipient, in determining the type of disposition, services, 
financial aid, benefits, or facilities which will be provided under 
any such program, or the class of individuals to whom, or the situa-
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tions in which, such will be provided under any such program, or the 
class of individuals to be afforded an opportunity to participate 
in any such program, may not, directly or through contractual or 
other arrangements, utilize criteria or methods of administration 
which have the effect of subjecting individuals to discrimination 
because of their race, color, or national origin, or have the effect 
of defeating or substantially impairing accomplishment of the objec
tives of the program as respects individuals of a particular race, 
color, or national origin. 

(3) In determining the site of location of facilities, a recipient 
or applicant may not make selections with the purpose or effect of 
excluding individuals from, denying them the benefits of, or subject-. 
ing them to discrimination under any program to which this subpart 
applies, on the ground of race, color, or national origin; or with· 
the purpose or effect of defeating or substantially impairing the 
accomplishment of the objectives of the Act or this subpart. 

(4) For the purposes of this section the disposition, services, 
financial aid, or benefits provided under a program receiving Federal 
financial assistance shall be deemed to include any portion of any 
p~pgram or function or activity conducted by any recipient of Federal 
financial assistance which program, function, or activity is directly 
or indirectly improved, enhanced, enlarged, or benefited by such 
Federal financial assistance or which makes use of any facility, 
equipment or property provided with the aid of Federal financial 
assistance. 

(5) The enumeration of specific forms of prohibited discrimination 
in this paragraph and in paragraph (c) of this section does not limit 
the generality of the prohibition in paragraph (a) of this section. 

(6) (i) In administering a program regarding which the recipient 
has previously discriminated against ~ersons on the ground of race, 
color, or national origin, the recipient must take affirmative action 
to overcome the effects of prior discrimination. 

(ii) Even in the absence of such prior discrimination, a re"cipient 
in administering a program may take affirmative action to overcome 
the effects of conditions which resulted in limiting participation by 
persons of a particular race, color, or national origin. 

(c) (1) Employment practices. Whenever a primary objective of the 
Federal finan~ia1 assistance toa program, to which"this subpart 
applies, is to provide employment, a recipient of suc~ assistance 
may not direct ly or through contractua 1 or other arrangements subj ect 
any individual to discrimination on the ground of race, color, or 
national origin in its employment practices under such program 
(including recruitment or recruitment advertising, employment, layoff, 
or termination, upgrading, demotion, or transfer, rates of payor 
other forms of compensation, and use of facilities). That prohibition 
also applies to programs as to which a primary objective of the 
Federal financial assistance is (1) to assist individuals, through 
employment, to meet expenses incident to the commencement or contin
uation of their education or training, or (2) to provide work 
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experience which contributes to the education or training of the 
individuals involved. The requirements applicable to construction 
employment under any such program shall be those specified in or 
pu rsuant to Part III of Execut ive Order 11246 or any Execut ive order 
which supersedes it. 

(2) In regard to Federal financial assistance which does not have 
providing employment as a primary objective, the provisions of 
paragraph (c) (1) of this section apply to the employment practices 
of the recipient if discrimination on the ground of race, color, or 
national origin in such employment practices tends: on the ground of 
of race, color, or national origin, to exclude persons from partici
pation in, to deny them the benefits of or to subject them to dis
crimination under the program receiving Federal financial assistance. 
In any such case, the provisions of paragraph (c) (1) of this section 
shall apply to the extent necessary to assure equality of opportunity 
to and nondiscriminatory treatment of beneficiaries. 

SECTION 42.105 Assurance required. 

(a) Genera10 (1) Every application for Federal financial assis
tance to carry out a program to which this subpart applies, and 
every application for Federal financial assistance to provide a 
facility shall, as a condition to its approval and the extension of 
any Federal financial assistance pursuant to the application, contain 
or be accompanied by an assurance that the program will be conducted 
or the facility operated in compliance with all requirements imposed 
by or pursuant to this Sl, lpart. In the case where the Federal 
financial assistance is to provide or is in the form of personal 
property, or real property or interest therein or structures thereon, 
such assurance shall obligate the recipient, or, in the case of a 
subsequent transfer, the transferee, for the period during which the 
property is used for a purpose for which the Federal financial 
assistance is extended or for another purpose involving the provision 
of similar services or benefits, or for as long as the recipient 
retains ownership or possession of the property, whichever is longer. 
In all other cases, such assurance shall obligate the recipient for 
the period during which Federal financial assistance is extended 
pursuant to the application. The responsible Department official 
shall specify the form of the foregoing ~ssurances for each program, 
and the extent to which like assurances will be required of sub
grantees, contractors, and subcontractors, transferees, successors 
in interest, and other participants in the program. Any such 
assurance shall include provisions which give the United States a 
right to seek its judicial enforcement. 

(2) In the case of real property, structures or improvements 
thereon, or interest therein, which was acquired through a program 
of Federal financial assistance, or in the case where Federal 
financial assistance is provided in the form of a transfer of real 

122 

, ' 

I 

I 
I 

, ; 

property or interest therein from the Federal Government the instru
ment effecting or recording the tr.ansfer shall contain a covenant 
running with the land assuring nondiscrimination for the period 
during which the real property is used for a purpose for which the 
Federal financial assistance is extended or for another purpose, 
involving the provision of similar services or benefits. Where no 
transfer of property is involved, but property is improved under a 
program of Federal financial assistance, the recipient shall agree to 
include such a covenant in any subsequent transfer of such property. 
Where the property is obtained from the federal Government, such 
covenant may also include a condition coupled with a right to be 
reserved by the Department to revert title to the property in the 
event of a breach of the covenant where, in the discretion of tHe 
responsible Department official, such a condition and right of re- • 
verter are appropriate to the program under which the real property 
is obtained and to the nature of the grant and the grantee. 

(b) Assurances from government agencies. In the case of any 
application from any department, agency, or office of any State or 
local government for Federal financial assistance for any specified 
puypose, the assurances required by this section shall extend to any 
other department, agency, or office of the same governmental unit if 
the policies of such other department, agency, or office will sub
stantially affect the project for which Federal financial assistance 
is requested. That requirement may be waived by the responsible 
Department official if the applicant establishes, to the satisfaction 
of the responsible Department official, that the practices in other 
agencies or parts or programs in other agencies or parts or programs 
of the governmental unit will in no way affect (1) its practices in 
the program for which Federal financial assistance is sought, or 
(2) the beneficiaries of or participants in or persons affected by 
such program, or (3) full compliance with this subpart as respects 
such program. 

(c) Assurance from academ i c and other i nst i tut ions. (1) I n the 
case of any application for Federal financial assistance for any 
purpose to an academic institution, the assurance required by this 
section shall extend to admission practlces and to all other practices 
relating to the treatment of students. 

(2) The assurance required with respect to an academic institution, 
detention or correctional facility, or any other institution or 
facility, insofar as the assurance relates to the institution's 
practices with respect to admission or other treatment of individuals 
as students, patients, wards, inmates, ~e~sons subject to control, or 
clients of the institution or facility or to the opportunity to 
participate in the provision of services, disposition, treatment, or 
benefits to such individuals, shall be applicable to the entire 
institution or facility unless the applicant establishes, to the 
satisfaction of the responsible Department official, that the practices 
in desig,nated parts or programs of the institution or facility 'will 
in no way affect its practices in the program of the institution or 
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facility for which Federal financial assistance is soug~t, or the 
beneficiaries of or participants in such program~ If, In any ~uch 
case the assistance sought is for the construction of a facility 
or p~rt of a facility, the ass~r~n7e shall in a~y event e~tend to 
the entire facility and to facilities operated In connection there-
wi tho d . 

(d) Continuing State programs. Any.St~te or State ~gency a min-
istering a program which receives continuing Federal ~I~anclal 
assistance subject to this regulation shall as a condition for the 
extension of such assistance (1) provide a statement that the pro
grams is (or, in the case of a new program, w!ll be) conducted in 
compliance with this regulation, and (2) provide for such method~ . 
of administration as are found by the responsible Department official 
to give reasonable assurance that the primary recipient and all .other 
recipients of Federal financial assistance under such program will 
comply with this regulation. 

SECTION 42.106 Compliance information. 

(a) Cooperation and assistance. Each responsible Department 
official shall, to the fullest extent practicable, :eek the cooper
ation of recipients in obtaining compliance with this subpart and 
shall provide assistance and guidance to recipients to help them 
comply voluntarily with this subpart. 

(b) Compliance reports. Each recipient s~a!l keep :uch r7cords 
and submit to the responsible Department offiCial or his de:lgnee 
timely, complete, and accurate compliance.reports at such tl~es, and 
in such form and containing such information, as the responsible 
Department official or his designee may de~e~mine to be ne~essary 
to enable him to ascertain whether the recIpient has complied or is 
complying with this subpart. In general, re~ipients sho~ld have 
available for the Department racial and ethniC data :h~wl~g the 
extent to which members of minority groups are beneficiaries of 
federally assisted programs. In the case o! any,progra~ under 
which a primary recipient extends Fed7ral financial assistance to 
any other recipient or subcontracts ~Ith any othe~ person or group, 
such other recipient shall also submit such compliance rep~rts to 
the primary recipient as may b7 ne7essary to en~ble the primary 
recipient to carry out its obllgatlo~s under this :u~part. 

(c) Access to sources of information. Ea~h.reclple~t sha!l per
mit access by the responsible Department offiCial or his designee 
during normal business hours ~o such o! its b~o~s~ records,' accounts, 
and other sources of information, and ItS faCilities, as may be 
pertinent to ascertain compli~n~e wi~h ~his subpart., Whenever ~ny 
information required of a recIpient IS In the exclusive posseSSion 
of any other agency, institution, or person and,that age~cy, , 
institution, or person fails or refuses to furnish that Information, 
the recipient shall so certify in, its r7Port an~ set forth the 
efforts which it has made to obtain the Information. 
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(d) Information to beneficiaries and participants. Each 
recipient shall make available to participants, beneficiaries and 

h . ' ot er Interested persons such information regarding the provisions 
of this subpart and its applicability to the program under which 
the recipient receives Federal financial assistance, and make such 
information available to them in such manner, as the responsible 
Department official finds necessary to apprise such persons of the 
protections against discrimination assured them by the Act and this 
subpart. 

SECTION 42.107 Conduct of investigations. 

(a) Periodic compliance reviews. The responsible Department 
official or his designee shall from time to time review the practices 
of recipients to determine whether they are complying with this sub
part. 

(b) Complaints. Any person who believes himself or any specific 
class of individuals to be SUbjected to discrimination prohibited 
by this subpart may by himself or by a representative file with the 
r~sponsible Department official or his designee a written complaint. 
A complaint must be filed not later than 180 days from the date of 
the alleged discrimination, unless the time for filing is extended 
by the responsible Department official or his designee. 

(c) Investigations. The responsible Department official or his 
designee will make a prompt investigation whenever a compliance 
review, report, complaint, or any other information indicates a 
possible failure to comply with this subpart. The investigation 
should include, whenever appropriate, a review of the pertinent 
practices and policies of the recipient, the circumstances under 
which the possible noncompliaAce with this subpart occurred, and 
other factors relevant to a determination as to whether the recipi
ent has failed to comply with this subpart. 

(d) Resolution of matters. (1) If an investigation pursuant to 
paragraph (c) of this section indicates a failure to comply with 
this subpart, the responsible Department official or his designee 
will so inform the recipient and the matter will be resolved by 
informal means whenever possible. If it has been determined that 
the matter cannot be resolved by informal means, action will be 
taken as provided for in Section 42.108. 

(2) If an investigation does not warrant action pursuant to 
subparagraph (1) of this paragraph, the responsible Department 
official or his designee will so inform the recipient and the com
plai.nant, if any, in writing. 

(e) I nt im i datory or reta 1 i atory acts p roh i b i ted. No rec i pi ent 
or other person shall intimidate, threaten, coerce, or discriminate 
against any individual for the purpose of interfering with any 
right or privilege secured by section 601 of the Act or this sub
part, or because he has made a complaint, testified, assisted, or 
participated in any manner in an investigation, proceeding, or 
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hearing under this subpart. The identity of complainants shall be 
kept confidential except to the extent necessary to car:y out.the. 
purposes of this subpart, including the conduct of any Investigation, 
hearing, or judicial proceeding arising thereunder. 

SECTION 42.108 Procedure for effecting compliance. 

(a) General. If there appears to be ~ failure or th~eatened 
failure to comply with this subpart and If the noncompliance or 
threatened noncompliance cannot be corrected by informal means, 
the responsible Department official may suspend or terminate, or 
refuse to grant or continue, Federal financial assistance, or use 
any other means authorized by law, to induce compliance with this 
subpart. Such other means include, but are not limited to, (1) ~p~ 
propriate proceedings brought by the Department to enforce any rights 
of the United States under any law of the United States (including 
other titles of the Act), or any assurance or other contractual I 

undertakrng, and (2) any applicable proceeding under State or local 
law. 

(b) Noncompliance with assurance requirement. If an applicant or 
recipient fails or refuses to furnish an assura~ce required.u~der 
Section 42.105, or fail~ or refuses to comply with the provIsions of 
the aSSLlrance it has furnished, or otherwise fails or refuses to 
comply v/ith any requirement imposed by or pursuant to Title VI or. 
this subpart, Federal financial assistance may be suspe~ded, termin
ated 01" refused in accordance with the procedures of Title VI and 
this'subpart. The Department shall not be required ~o.provi~e 
assistance in such a case during the pendency of admInIstratIve pro
ceedings under this subpart, except that the D:partment will continue 
assistance during the pendency of such proceedings whenever such 
assistance is due and payable pursuant to a final commitment made or 
an application finally approved prior to the effective date of this 
subpart. . 

(c) Termination of or refusal to gra~t or to ~ont~nue Federal . 
financial assistance. No order suspendIng, termInatIng, or refusIng 
to grant or continue Federal financial assist~n~e shall be~ome effec
tive until (1) the responsible Department offIcIal has advlsed.the 
applicant or recipient of his failure to comply and has determined 
that compliance cannot be secured by voluntary means,. (2) there ~as 
been an express finding on the record, after opportunIty for hearing, 
of a failure by the applicant or recipient to comply with a require
ment imposed by or pursuant to this subpart, (3) the action has been 
approved by the Attorney General pursuant to Section 42. 110, a~d 
(4) the expiration of 30 days after the Attorney General has filed 
with the committee of the House and the committee of the Senate 
having legislative jurisdiction over the program involved, a ful~ 
written report of the circumstances and the grounds for such actIon. 
Any action to suspend or terminate or to refuse to grant or to con
tinue Federal financial assistance shall be limited to the particular 
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political ehtity, or part thereof, or other applicant or recipient 
as to whom such a finding has been made and shall be limited in its 
effect to the particular program, or part thereof, in which such 
noncompliance has been so found. 

(d) Other means authorized by law. No action to effect compliance 
by any other means authorized by law shall be taken until (1) the 
responsible Department official has determined that compliance can
not be secured by voluntary means, (2) the action has been approved 
by the Attorney General, and (3) the recipient or other person has 
been notified of its failure to comply and of the action to be taken 
to effect compliance. 

SECTION 42.109 Hearings. 

(a) Opportunity for hearing. Whenever an opportunity for a hear
ing is required by Section 42.108(c), reasonable notice shall be 
given by registered or certified mail, return receipt requested, to 
the affected applicant or recipient. That notice shall advise the 
applicant or recipient of the action proposed to be taken, the 
specific provision under which the proposed action against it is to 
be taken, and the matters of fact or law asserted as the basis for 
that action. The notice shall (1) fix a date, not less than 20 days 
after the date of such notice, within which the applicant or 
recipient may request that the responsible Department official 
schedule the matter for hearing, or (2) advise the applicant or 
recipient that a hearing concerning the matter in question has been 
scheduled and advise the applicant or recipient of the place and 
time of that hearing. The time and place so fixed shall be reason
able and shall be subject to change for cause. The complainant, 
if any., shall be advised of the time and place of the hearing. An 
applicant or recipient may waive a hearing and submit written infor
mation and argument for the record. The failure of an applicant or 
recipient to request a hearing under this paragraph or to appear at 
a hearing for which a date has been set shall be deemed to be a 
waiver of the right to a hearing afforded by section 602 of the Act 
and Section 42.108(c) and consent to the making of a decision on 
the basis of such information as is available. 

(b) Time and place of hearing. Hearings shall be held at the 
offices of the Department in Washington, D.C. at a time fixed by the 
responsible Department official, unless he determines that the con
venience of the applicant or recipient or of the Department requires 
that another place be selected. Hearings shall be held before the 
responsible Department official or, at his discretion, before a 
hearing examiner designated in accordance with 5 U.s.c. 3105 and 
3344 (section 11 of the Administrative Procedure Act). 

(c) Risht to counsel. In all proceedings under this se~tion, the 
applicant or recipient and the Department shall have the right to 
be represented by counsel. 
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(d) Procedures, evidence, and record. (1) The hearing, decision, 
and any administrative review thereof shall be conducted in confor
mity with 5 U.S.C. 554-557 (sections 5-8 of the Administrative 
Procedure Act), and in accordance with such rules of procedure as 
are proper (and not inconsistent with this section) relating to the 
conduct of the hearing, giving of notices subsequent to those pro
vided for in paragraph (a) of this section, taking of testimony, 
exhibits, arguments and briefs, requests for findings, and other 
related matters. Both the Department and the applicant or recipient 
shall be entitled to introduce all relevant evidence on the issues 
as stated in the notice for hearing or as determined by the officer 
conducting the hearing. 

(2) Technical rules of evidence shall not apply to hearings con
ducted pursuant to this subpart, but rules or principles designed 
to assure production of the most credible evidence available and to 
subject testimony to test by cross-examination shall be applied when
ever reasonably necessary by the officer conducting the heari~g. 
The hea~ing officer may exclude irrelevant, immaterial, or unduly 
repetitious evidence. All documents and other evidence offered or 
taken for the record shall be open to examina~10n by the-parties and 
opportunity shall be given to refute facts and arguments advanced 
on either side of the issues. A transcript shall be made of the oral 
evidence except to the extent the substance thereof is stipulated 

·" .. ·fortf-ie'\'ecord. All decisions shall be based upon the h'i'\aring 
record and written findings shall be made. 

(e) Consolidated or joint hearings. In cases in which the same 
or related facts are asserted to constitute noncompliance with this 
subpart with respect to two or more programs to which this subpart 
applies, or noncompliance with this subpart and the regulatio~s of 
one or more other Federal departments or agencies issued under 
Title \/1 of the Act, the Attorney General may, by agreement with 
such ~_her departments or agencies, whenever appropriate, provide 
for the conduct of consolidated or joint hearings, and for the 
application to such hearings of rules of procedure not inconsistent 
with this subpart. Final decisions in such cases, insofar as this 
subpart is concerned, shall be ~ade in accordance with Section 
42.110. 

SECTION 42.110 Decisions and notices. 

(a) Deci s ions by person other than the respons ib Ie Departmen,!, 
official. If the hearing is held by a hearing examiner, such hear
ing examiner shall either make an initial decision, if so authorized, 
or certify the entire record, including his recommended findings and 
proposed decision, to the responsible Department official for a final 
decision, and a copy of such initial decision or certification shall 
be mailed to the applicant or recipient. Whenever the initial 
decision is ~ade by the hearing examiner, the applicant or recipient 
may, within 30 days of the mailing of such notice of initial decision, 
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file with the responsible Department official his exceptions to the 
initial decision, with his reasons therefor. In the absence of ex
ceptions, the responsible Department official may on his own motion, 
within 45 days after the initial decision, serve on the applicant or 
recipient a notice ,that he will review the decision. Upon filing of 
such exceptions, or of such notice of review, the responsible Depart
ment official shall review the initial decision and issue his own 
decision thereon including the reasons therefor. In the absence of 
either exceptions or a notice of review the initial decision shall 
constitute the final decision of the responsible Department official. / 

(b) Decisions on the record or on review by the reponsible Depart-/ 
ment official. Whenever a record is certified to the responsible / 
Department official for decision or he reviews the decision oJ a /. 
hearing examiner pursuant to paragraph (a) of this section, or when
ever the responsible Department official conducts the hearing, the 
applicant or recipient shall be given a reasonable opportunity to 
file with him briefs or other written statements of its contentions, 
and a copy of the final decision of the responsible Department 
official shall be given in writing to the applicant or recipient and 
yO the,'complainant, if ,any. _ 
. (c) Decisions on the record whenever a hearin is waived. When
ever a hearing is waiyed pursuant to Section 42.109 a , a decision. 
shall be made by the responsible Department official on the record 
and a copy of such decision shall be given in writing to the appli
cant or recipient, and to the complainant, if any. 

(d) Rulings reguired. Each decision of a hearing officer or res
ponsible Department official shall set forth his ruling on each find
ing, conclusion, or exception presented and shall identify the re
quirement or requirements imposed by or pursuant to this subpart with 
which it is found that the applicant or recipient has failed to 
comply. 

(e) Approval by Attorney General. Any final decision of a respon
sible Department official (other than the Attorney General) which 
provides for the sospension or termination of,or the refusal to 
grant or continue Federal financial assistance, or the imposition of 
any other sanction available under this subpart or the Act, shall 
promptly be transmitted to the Attorney General, who may approve 
such decision, vacate it, or remit or mitigate any sanction imposed. 

(f) Content of orders. The final decision may provide for suspen
sion or termination of, or refusal to grant or continue Federal fi
nancial assistance, in whole or in part, under the program involved, 
and may contain such terms, conditions, and other provisions as are 
consistent with, and will effectuate the purposes of, the Act and. 
this subpart, including provisions designed to assure that no Federal 
financial assistance will thereafter be extended under such program 
to- the appl icant or recipient determined by such decision to be in 
default in its performance of an assurance given by it pursuant to 
this subpart, or·to have otherwise failed to comply with this subpar4 
unless and until, it corrects its noncompliance and satisfies the 
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responsible Department official that it will fully comply with this 
subpart. 

(g) Post-termination procedings. (1) An applicant or recipierit 
adverseJy affected by an order issued under paragraph (f) of this 
section shall be restored to full eligibility to receive Federal 
financial assistance if it satisfies the terms and conditions of 
that order for such eligibility or if it brings itself into compli
ance with this subpart and provides reasonable assurance that it will 
fully comply with this subpart. 

(2) Any applicant or recipient adversely affected by an order 
entered pursuant to paragraph (f) of this section may at any time 
request the responsible Department official to restore fully its 
eligibility to receive Federal financial assistance. Any such 
request shall be suprorted by information showing that the applicant 
or recipient has met the requirements of paragraph (g) (1) of this 
section. If the responsible Department official denies any such 
request, the applicant or recipient may submit a request for a 
hearing in writing, specifying why it believes such official to have 
been in error. It shall thereupon be given an expeditious hearing, 
with a decision on the record, in accordance with rules of procedure 
issued by the responsible Department official. The applicant or 
recipient will be restored to such eligibility if it proves at such 
a hearing that it satisfied the requirements of paragraph (9) (I) of 
this section. While proceedings under this paragraph are pending, 
sanctions imposed by the order issued under paragraph (f) of this 
section shall remain in eff~ct. 

SECTION 42. ]11 JudIcial review. 

Action taken pursuant to section 602 of the Act is subject to 
judicial review as provided in section 603 of the Act. 

SECTION 42.112 
tions. 

Effect on other regulations: forms and instruc-

Ca) Effect on other regulations. Nothing in this subpart shall be 
deemed to supersede any provision of Subpart A or B of this part or 
Executive Order IlJ14 or 11246, as amended, or of any other regula
tion or instruction which prohibits discrimination on the grQund of 
race, color, or na~ional origin in any program or situation to which 
this subpart is inapplicable, or which prohibits discrimination on 
any other ground. 

(b) Forms and instructions. Each responsible Department official, 
other than the Attorney General or Deputy Attorney General, shall 
issue and promptly make available to interested persons forms and 
detailed instructions and procedures for effectuating this subpart as 
applied to programs to which this subpart applies and for which he is 
responsible. 

(c) SUEervision and coordination. The Attorney General may from 

130 

I 
I 

I 
I 

I 
1 
! 
I 
I 

I 
i 

I 
11 
Ii. 

i 
I 

! 
! 

f 
! 

I 
1 
I 
! 
!l 
I 

I 
1 

I 

I 
lJ 
Ii ,f 

II 
II 

~~------~ 

time to time assign to officials of the Department, or to officials 
of other departments or agencies of the Government, with the consent 
of such departments or agencies, responsibilities in connection with 
the effectuation of the purposes of Title VI of the Act and this 
subpart (other than responsibility for final decision as provided 
in Section 42.J]0(e)), including the achievement of the effective 
coordination and maximum uniformity within the Department and within 
the Executive Branch of the Government in the application of Title VI 
of the Act and this subpart to similar programs and in similar 
situations. Any action taken, determination made, or requirement 
imposed by an official of another Department or agency acting pur
suant to an assignment of r.esponsibility under this subsection shall 
have the same effect as though such action had been taken by t~e 
Attorney General. 

APPENDIX A--ASSISTANCE ADMINISTERED BY THE DEPARTMENT OF JUSTICE TO 
WHICH THIS SUBPART APPLIES 

1. Assistance provided by the Law Enforcement Assistance Adminis
t~ation pursuant to the Law Enforcement Assistance Act of 1965, and 
i1tle I of the Omnibus Crime Control and Safe Streets Act of 1968, 
as amended by the Omnibus Crime Control Act of 1970, 42 U.S.C. 3711-
3781. 

2. Assistance provided by the Federal Bureau of Investigation 
through its National Academy and law enforcement training activities 
pursuant to title I of the Omnibus Crime Control and Safe Streets Act 
of 1968, as amended by the Omnibus Crime Control Act of 1970, 42 
U.S.C. 3744. 

3. Assistan~e provided by the Bureau of Narcotics and Dangerous 
Drugs pursuant to the Compre~ensive Drug Abuse Prevention and Control 
Act of 1970, 21 U.S.C. 872. 
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APPENDIX I 

EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 

WASHINGTON, D.C. 

State and Local Reportlng Committee 
1800 G Street, N.W. 
Washington, D.C. 20506 

eeoc FORM 164, STATE AND LOCAL GOVERNMENT INFORMATION (EEO-4) 
(RCS: OMB No. 124-R0009) 

INSTRUCTION BOOKLET 

Under Public Law 88-352, Title VII of the 
Civil Rights Act of 1964, as amended by the 
Equal Employment Opportunity Act of 1972, 
all States and local governments that have 15 
or more employees are required to keep records 
and to make such reports to the Equal Employment 
Opportunity Commission as are specified in the 
regulations of the Commission. The applicable 
provisions of the law, Section 709(c) of Title 
VII, and the regulations issued by the Commission 
on May 14, 1973, are printed in full in the Ap
pendix (4) to these instructions. School systems 
and educational institutions are covered by other 
employment surveys and are excluded from 
EEO-4. 

In the interests of consistency, uniformity and 
economy, State and Local Government Report 
EEO-4 is being utilized by Federal government 
agencies that have responsibilities with respect 
to equal employment opportunity. A joint State 
and Local Reporting Committee with which this 
report must be filed represents these various 
Federal agencies. In addition, this report should 
bring about uniformity in State and local govern
ment recordkeeping and reporting and should 
serve as a valuable tool for use by the political 
jurisdictions in evaluating their own internal pro
grams for insuring equal employment opportunity. 

As stated above, the filing of Report EEO-4 
is required by law; it is not voluntary. Under 
Section 709(c) of Title VII, the Attorney General 
of the United States may compel a jurisdiction to 
file this report by obtaining an order from a United 
States District Court. 

1. WHO MUST FilE 
Those who must file this report include (1) all 

States; (2) all other political jurisdictions *,hich 
have 100 or more employees~ and (3) an annual 
sample of those political jurisdictions which 
have 15-99 employees. The sample is rotated 
annually, so that none of the smaller jurisdictions 
will be required to file in consecutive years and 
all will be required to file in thei~ turn. Sampled 
jurisdictions will be informed by receipt of. the 
forms that they have been selected to report In a 
particular year. 

2. WHO MUST KEEP RECORDS 

Every political jurisdiction with 15 or mO.re 
employees must make and keep records and sta~ls
tics which would be necessary for the completIOn 
of Report EEO-4, as set forth in these instructions. 
Records must be kept for a period of 3 years. 
See regulations 1602.30 and 1602.31 in the 
Appendix (4). 

Although the EEO-4 report requires the com
bining of agency data to complete the report, 
separate data for each agency must be maintained 
either by the agency itself or by the office re
sponsible for preparing the EEO-4 report, .and 
should be available upon request to representatIves 
of Federal agencies. 

3. HOW TO FilE 
States should file a separate form for each 

function performed, maximum of 15 separate 
forms, for each Standard Metropolitan Statistical 
Area (SMSA), and a maximum of 15 forms for 
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the rest of the State, covering all employees not 
employed in an SMSA. State .reports should 
cover state employees only. Where SMSA's 
cross State lines, the state is responsible only 
for that state's employment in that SMSA. 

Recipients below the State level (county, city, 
township, special district) should file one form for 
each function listed on page 1 of the form (if that 
function is performed), for a maximum of 15 forms. 
Jurisdictions should report only persons working 
for the jurisdiction. 

Where interstate, intercounty, etc., boards, 
agencies, commissions, or other type special 
district governments exist, the forms should be 
submitted by the headquarters of the special 
district. 

Blank forms will be sent to a central office for 
the political jurisdiction. In those jurisdictions 
where all data are available at a singie location, 
forms may be completed by the central office. 
Where data are not available centrally, figures 
should be obtained by the central office from all 
agencies apd aggregated into the proper forms by 
functions.'" [In both cases, a list of all agencies 
covered should accompany the forms.] 

Enclosed with the forms is a summary page on 
Which you are requested to check those functions 
for which you are submitting completed reports; 
fUnctions for which you are not reporting; and 
fUnctions for which you will be reporting at a 
later date. This will facilitate our own record
keeping, and minimize unnecessary follow-up 
correspondence. 

The summary form also contains a provision 
where one official can certify as to the accuracy 
and completeness of the entire report from the 
jurisdiction. If such certification can be and is 
made by one official, a separate signature on 
every form will not be required. 

The fact that a branch or agency of a government 
has separately elected officials, or is autonomous 
or semiautonomous in its operations does not 
affect the legal status of the jurisdictions, nor 
the requirement that EEO-4 cover the entire 
jurisdiction. To the extent feasible, the report 
should cover all branches of the government. In 
any cases where that is not feasible, and data are 
not available to the central office of the govern
ment, a list of agencies and addresses not included 
should accompany the report. 
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In all cases, the original and 1 copy of all com
pleted forms must be returned in one package. 

4. WHEN TO FilE 
This annual report must be filed with the Equal 

Employment Opportunity Commission no later 
than September 30th. Employment Figures should 
cover the payroll period which includes June 30. 

5. WHERE TO FilE 
The completed reports (in duplicate) should be 

forwarded to the P.O. Box indicated on the 
EEO-4 form. All requests for additional report 
forms should also be directed to this address. 

6. REQUESTS FOR INFORMATION AND 
SPECIAL PROCEDURES . 

An employer who claims that preparation or the 
filing of Report EEO-4 would create undue hard
ships may apply to the Commission for a special 
reporting procedure. In such cases, the employer 
should submit in writing an alternative proposal 
for compiling and reporting information to the 
EEO-4 Coordinator, Equal Employment Oppor
tunity Commission, 1800 G Street, N.W., Wash
ington, D.C. 20506. 

Only those special procedures approved in writ
ing by the Commission are authorized. Such au
thorizations remain in effect until notification of 
cancellation is given. All requests for information 
should be sent to the same address. 

7. ELECTED AND APPOINTED OFFICIALS 

Section 701(0 of the Equal Employment OPntlr
tunity Act of 1972 contains an exemption for 
elected and certain appointed officials that is set 
forth in definition of "employee" in Appendix L 
Based on the legislative history of Section 701 (0,' 
the General Counsel of the Commission has ruled 
that this exemption was intended by the Congress 
to be construed narrowly. This ruling concluded 
that only the following persons would be included 
in the exemption: 

(1) State and local elected officials. 
(2) Such official's immediatj:! secretary, admin

istrative, legislative, or other immediate 
or first-line aide. 

(3) Such official's legal advisor. 
(4) Appointed cabinet officials in the case of 

a Governor, or heads of executive depart
ments in the case of a Mayor or County 
Council. 



No other persons appointed by an elected official 
are exempt under this interpretation. In no case is 
any person exempt who is appointed by an ap
pointed official, whether or not the latter is himself 
exempt. Furthermore, as specified in Section 70 1 (0, 
the exemption does not include employees subject 
to the civil service laws of a State government, 
governmental agency or political subdivision. 

8. CONFIDENTIALITY 

All reports and information from individual 
reports are subject to the confidentiality provisions 
of Section 709(e) of Title VII, and may not be 
made public prior to the institution of any pro
ceeding under Title VII. However, aggregate data 
may be made public in a manner so as not to reveal 
any particular jurisdiction's statistics. 

INSTRUCTIONS ON 
HOW TO PREPARE INFORMATION REPORTS 

Definitions of Terms and Categories are 
Located in the Appendix 

SECTION A-TYPE OF GOVERNMENT 

Check one box indicating type of government. 

SECTION B-IDENTIFICATION 

Indicate the name and centra'! mailing address 
of the governmental jurisdiction if different from 
address label in top margin. 

SECTION C-FUNCTION 

The forms are mailed in sets of 15, with a 
different function marked on each form in a set. 
Please use the appropriate form for each function 
for which you are reporting. The data should be 
aggregated for all agencies performing a particular 
function. This also applies to unspecified functions, 
which are to be combined on one report marked 
number 15, "Other." State education agencies, 
both agencies covering elementary and secondary 
schools and those covering higher education, should 
be included in Function 15. 

H an agency's activities cover more than one of 
the form's specified functions, those activities 
should be separated and reported under separate 
functions, where it is feasible to do so. Where the 
political jurisdiction is unable to make such separa
tion of data, the agency should be reported under 
the function that represents its dominant activity. 

For example, if a transportation department in
cludes among other functions streets and highways 
and two-thirds of the employees of the department 
are engaged in street-and-highway activities, those 
employees should be separated out and reported 
separately if feasible. H not, the entire department 
should be reported in Function 2, Streets and 
Highways. In 110 case, should more than one 
function be reported on a single form. 

To each report, attach a list giving the name and 
address of all agencies covered. If the data for any 
agency or branch of t.he government cannot be 
supplied by the central office of a jurisdiction, 
attach a list with the name and address of each 
agency not included. 

SECTION D-EMPLOYMENT DATA AS OF 
JUNE 30 
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For purposes of this report, a person is an em
ployee of a political jurisdiction if he lis on the 
payroll of that jurisdiction, regardless of the source 
of the funds by which he is paid. 

1. FULL· TIME EMPLOYEES 

(For detailed explanution of job categories and 
race/ethnic identification, see Appendix.) 

Employment data should include total full-time 
employment except those elected and appointed 
officials specified in section 7 above of these 
instructions. Where employees receive separate 
salaries or payments from two or more jurisdic
tions, but work full-time for one jurisdiction, they 
should be counted as full-time employees by that 
jurisdiction, and to the extent possible their annual 
salary should reflect their total earnings from all 
jurisdictions from which they are paid. Also, where 
a person is a full-time employee of a jurisdiction, 
but is employed in more than one function, he 
should be reported for the function which accounts 
for most of his work-time. Trainees should be 
counted in appropriate columns by job, salary, 
race, and sex. 

a. Race/Sex Data-Columns A through L should 
reflect employment for the categories indicated. 
Every employee must be accounted for in one and 
only one of the categories. Definitions are included 
in the Appendix (2). 

b. Occupational Dda-Employment data should 
be reported by annual salary within job category. 
Report each employee in only one job/salary 
category. In order to simplify and standardize the 
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method of reporting, all jobs ,are considered as 
belonging in one of the broad occupations shown 
in the table. To assist you in determining how to 
place your jobs within the occupational groups, a 
description of job categories with examples follows 
in the Appendix (3). The list of examples is in no 
way exhaustive. *Total Line-Report total em
ployment for this matrix, as well as column totals. 

c. Annual Salary-Where employees are paid on 
other than an annual basis, their regular earnings 
in the payroll period including June 30, except for 
overtime pay which is not regular and recurrent, 
but including all special increments that are part 
of their annual earnings, should be expanded and 
expressed in terms of an annual income. 

2. OTHER THAN FULL-TIME EMPLOYEES 

Employment data should include all employees 
not included in the full-time matrix, except those 
specifically exempted (see Section 7, Elected and 
Appointed Officials). Where employees are working 
part-time for different jurisdictions, and are on 
separate payrolls of different jurisdictions, they 
should be reported as part-time employees of the 
separate jurisdictions. Persons on the payroll of 
the jurisdiction for a specified temporary '<lppoint
ment, such as the public employment program, 
should be included in this category. 
* Total Line- Report total employment for this 
matrix, as well as column totals. 

3. NEW HIRES DURING FISCAL YEAR 

Statistics on new hires during the past fiscal 
year are required to be reported beginning with 
the 1974 survey. New hires data should reflect 
all permanent full-time employees hired from July 1 
to June 30. 
*Total Line- Report total employment for this 
matrix, as well as column totals. 

REMARKS 

Include in this section any remarks, explanations, 
or other pertinent information regarding this 
report. 

NOTE: List here the National Crime Informa
tion Center (NCIC) numbers assigned by the U.S. 
Department of Justice to any criminal justice 
agencies whose data are included. 

CERTIFICATION 

The report must be certified and signed by an 

official responsible for the information, unless this 
rep ott has been included in those certified and 
signed for on the summary page accompanying and 
submitted with the completed forms. 

APPENDIX 

1. DEFINITIONS APPLICABLE TO ALL 
EMPLOYERS 

a. "Commission" refers to the Equal Employ
ment Opportunity Commission established under 
Title VII of the Civil Rights Act of 1964. 

b. "Employee" means an individual employed 
by a political jurisdiction, who is on 'the payroll of 
that jurisdiction, regardless of the source of the 
funds by which he is paid. The following is an 
exception from the definition, subject to the inter
pretation in Section 7 above of these instructions: 
The term "employee" shall not include aI1y person 
elected to public office in any State or political 
subdivision of any State by the qualified voters 
thereof, or any person chosen by such officer to 
be on such officer's personal staff, or an appointee 
on the policymaking level or an immediate adviser 
with respect to the exercise of the constitutional 
or legal powers of the office, The exception set 
forth in the preceding sentence shall not include 
employees subject to the civil service laws of a 
State government, governmental agency or political 
subdivision. 

c. "Full-time Employees" - Persons employed 
during this pay period to work the number of hours 
per week that represent regular full-time employ
ment (excluding temporaries and intermittents). 

d. "Other than Full-time Employees" - Persons 
employed during this pay period on a part-time 
basis. Include those daily or hourly employees 
usually engaged for less than the regular full-time 
work week, temporaries working on a seasonal 
basis (whether part-time or full-time) or hired for 
the duration of a particular job or operation, in
cluding public employment programs, and inter
mittents. 
e. "New Hires During Fiscal Year" - Persons 
both with and without previous experience and 
transfers who were hired for the first time in this 
jurisdiction or rehired after a break in service for 
permanent full-time employment. 
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2. RACE/ETHNIC IDENTIFICATION 

An employer may acquire the race/ethnic in
formation necessary for this section either by visual 
surveys of the work force,orfrom post-employment 
records as to the identity of employees. An em
ployee may be included in the minority group to 
which he or she appears to belong, or is regarded 
in the community as belonging. 

Since visual surveys are permitted, the fact that 
race/ethnic identifications are not present on agency 
records is not an excuse for failure to provide the 
data called for. However, although the Commission 
does not encourage direct inquiry as a method of 
determining racial or ethnic identity, this method 
is not prohibited in cases where it has been used 
in the past, or where other methods are not prac
tical, provided it is not used for purposes of 
discrimination. 

Moreover, the fact that employees may be 
located at different addresses does not provide an 
acceptable reason for failure to comply with the 
reporting requirements. In such cases, it is recom
mended that visual surveys be conducted for the 
employer by persons such as supervisors who are 
responsible for the work of the employees or to 
whom the employees report for instructions or 
otherwise. 

Please note that the General Counsel of the 
Commission has ruled, on the basis of court de
cisions, that the Commission has the authority to 
require the racial and ethnic identification of em
ployees, regardless of any possibly conflicting state 
or local laws. 

The concept of race as used by the Equal Em
ployment Opportunity Commission does flot denote 
clearcut scientific definitions of anthropological 
origins. For the purposes of this report, an em
ployee may be included in the group to which he 
or she appears to belong, identities with, or is 
regarded in the community as belonging. However, 
no person should be counted in more than olle 
race/ethnic category. 

NOTE: The category "Spanish Surnamed", 
while not a race identification, is included as a 
separate ethnic category because of the employ- . 
ment discrimination often encountered by this 
group; for this reason do not include Spanish 
Surnamed under either "white" or "black". 

For the purposes of this report, the following 
group categories will be used: 
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a. The category "White": include persons of 
Indo-European descent, including Pakistani 
and BaBt Indian. 

b. The category '''B1ack'': include persons of 
African descent as well as those identified 
as Jam8.cian, Trinidadian, and West Indian. 

c. The category "Spanish Surnamed": include 
all persons of Mexican, Puerto Rican, 
Cuban, Latin American or Spanish descent. 

d. The category "American Indian": include 
persons who identify themselves or are 
known as such by virtue of tribal association. 

e. The category "Asian American": include 
persons of Japanese, Chinese, Korean or 
Filipino descent. 

f. The category "Other": include Aleuts, 
Eskimos, Malayans, Thais and others not 
covered by the specific categories on the 
form. 

I 

3. DESCRIPTION OF ~OB CATEGORIES 

a. Officials and Administrators: Occupations in 
which employees set broad policies, exercise over
all responsibility for execution of these policies, 
or direct individual departments or special phases 
of the agency's operations, or provide specialized 
consultation on a regional, district or area basis. 
Includes: department heads, bureau chiefs, division 
chiefs, directors, deputy directors, controllers, 
examiners, wardens, superintendents, sheriffs, po
lice and fire chiefs and inspectors and kindred 
workers. 

b. Professionals: Occupations which require spe
cialized and theoretical knowledge which is usually 
acquired through college training or through work 
experience and other training which provides com
parable knowledge. Includes: personnel and labor 
relations workers, social workers, doctors, psy
chologists, registered nurses, economists, dieticians, 
lawyers, system analysts, accountants, engineers, 
employment and vocational rehabilitation coun
selors, teachers or instructors, police and fire 
captains and lieutenants and kindred workers. 

c. Technicians: Occupations which require a 
combination of basic scientific or technical knowl
edge and manual skill which can be obtained 
through specialized post-secondary school educa
tion or through equivalent on-the-job training. 
Includes: computer programmers and operators, 
draftsmen, surveyors, licensed practical nurses, 
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photographers, radio operators, technical illus
trators, highway technicians, technicians (medical, 
dental, electronic, physical sciences), assessors, 
inspectors, police and fire sergeants and kindred 
workers. 

d. Protective Service Workers: Occupations in 
which workers are entrusted with public safety, 
security and protection from destructive forces. 
Includes: police patrol officers, fire fighters, guards, 
deputy sheriffs, bailiffs, correctional officers, de
tectives, marshals, harbor patrol officers and kin
dred workers. 

e. Paraprofessionals: Occupations in which 
workers perform some of the duties of a profes
sional or technician in a supportive role, which 
usually require less formal training and/or experi
ence normally required for professional or technical 
status. Such positions may fall within an identified 
pattern of staff development and promotion under 
a "New Careers" concept. Includes: library assist
ants, research assistants, medical aides, child sup
port workers, police auxiliary, welfare service 
aides, retreation assistants, homemakers aides, 
home health aides, and kindred workers. 

f. Office and Clerical: Occupations in which 
workers are responsible for internal and external 
communication, recording and retrieval of data 
and/or information and other paperwork required 
in an office. Includes: bookkeepers, messengers, 
office machine operators, clerk-typists, stenog
raphers, court transcribers, hearing reporters, 
statistical clerks, dispatchers, license distributors, 
payroll clerks and kindred workers. . 

g. Skilled Craft Workers: Occupations in which 
workers perform jobs which require special manual 
skill and a thorough and comprehensive knowledge 
of the processes involved in the work which is 
acquired through on-the-job training and experience 
or through apprenticeship or other formal training 
programs. Includes: mechanics and repairmen, 
electricians, heavy equipment operators, stationary 
engineers, skilled machining occupations, car
penters, compositors and typesetters and kindred 
workers. 

h. Service-Maintenance: Occupation~ in which 
workers perform duties which result in or contrib
ute to the comfort, convenience, hygiene or safety 
of the general public or which contribute to the 
upkeep and care of buildings, facilities or grounds 
of public property. Workers in this group may 
operate machinery. Includes: chauffeurs, laundry 

and dry cleaning operatives, truck drivers, bus 
drivers, .garage laborers, custodial personnel, gar
deners and groundkeepers, refuse collectors, con~ 
struction laborers. 

4. LEGAL BASIS FOR REQUIREMENTS 

Section 709(c), Title VII, Civil Rights Act of 1964 

(As Amended by the Equal Employment Oppor
tunity Act of 1972) 

Recordkeeping; reports 

Every employer, employment agency, and labor 
organization subject to this title shall (I) make and 
keep such records relevant to the determinations 
of whether unlawful employment practices have 
been or are being committed, (2) preserve such 
records for such periods, and (3) make such reports 
therefrom as the Commission shall prescribe by 
regulation or order, after public hearing, as reason
able, necessary, or appropriate for the enforcement 
of this title or the regulations or orders thereunder. 
The Commission shall, by regulation, require each 
employer, labor organization, and joint labor
management committee subject to this title which 
controls an apprenticeship or other training pro
gram to maintain such records as are reasonably 
necessary to carry out the purposes of this title, 
including, but not limited to, a list of applicants 
who wish to participate in such program, including 
the chronological order in which applications were 
received, and to furnish to the Commission upon 
request, a detailed description of the manner in 
which persons are selected to participate in the 
apprenticeship or other training program. Any 
employer, employment agency, labor organization, 
or joint labor-management committee which be
lieves that the application to it of any regulation 
or order issued under this section would result in 
undue hardship may apply to the Commission for 
an exemption from the application of such regula
tion or order, and, if such application for an exemp
tion is denied, bring a civil action in the United 
States district court for the district where such 
records are kept. If the Commission or the court, 
as the case may be, finds that the application of 
the regulation or order to the employer, employ
ment agency, or labor organization in question 
would impose an undue hardship, the Commission 
or the court, as the case may be, may grant appro
priate relief. If any person required to comply with 
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the provisions of this subsection fails or refuses to 
do so, the United States district court for the 
district in which such person is found, resides, or 
transacts business, shall, upon application of the 
Commission, or the Attorney General in a case 
involving a government, governmental. agency or 
political subdivision, have jurisdiction to issue to 
such person an order requiring him to comply. 

Title~'9, Chapter XI.V, Code of 
Federal Regulations 

Subpart I-State and Local Governments Record
keeping 

§ 1602.30 Records to be made or kept. 

On or before July 30, 1973, and annually there
after, every political jurisdiction with 15 or more 
employees is required to make or keep records and 
the information therefrom which are or would be 
necessary for the completion of report EEO-4 
under the circumstances set forth in the instruc
tions thereto, whether or not the political juris
diction is required to file such report under 
§ 1602.32 of the regulations in this part. The in
structions are specifically incorporated herein by 
reference and have the same force and effect as 
other sections of this part. I Such records and the 
information therefrom shall be retained at all times 
for a period of 3 years at the central office of the 
political jurisdiction and shall be made available 
if requested by an officer, agent, or employee of 
the Commission under Section 710 of Title VII, 
as amended. Although agency data are aggregated 
by functions for purposes of reporting, separate 
data for each agency must be maintained either by 
the agency itself or by the office of the political 
jurisdiction responsible for preparing the EEO-4 
form. It is the responsibility of every political 
jurisdiction to obtain from the Commission or its 
delegate necessary instructions in order to comply 
with the requirements of this section. 

§ 1602.3 1 Preservation of records made or kept. 

(a) Any personnel or employment record made 
or kept by a political jurisdiction (including but 
not necessarily limited to application forms sub
mitted by applicants and other records having to 
do with hiring, promotion, demotion, transfer, 

I NOTE.-Instructions were published as an appendix to the 
proposed regulations on Mar. 2, 1973 (38 FR 5662). 
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layoff or termination, rates of payor other terms of 
compensation, and selection for training or ap
prenticeship) shall be preserved by the political 
jurisdiction for a period of 2 years from the date 
of the making of the record or the personnel action 
involved, whichever occurs later. In the case of 
involuntary termination of an employee, the per
sonnel records of the individual terminated shall 
be kept for a period of 2 years from the date of 
termination. Where a charge of discrimination has 
been filed, or an action brought by the Attorney 
General against a political jurisdiction under title 
VlI, the respondent political jurisdiction shall 
preserve all personnel records relevant to the 
charge or action until final disposition of the charge 
or the action. The term "personnel record relevant 
to the charge," for example, would include per
sonnel or employment records relating to the 
person claiming to be aggrieved and to all other 
employees holding positions similar to that held 
or sought by the person claiming to be aggrieved; 
and application forms or test papers completed by 
an unsuccessful applicant and by all other candi
dates for the same position as that for which the 
person claiming to be aggrieved applied and was 
rejected. The date of final disposition of the charge 
or the action means the date of expiration of the 
statutory period within which a person claiming to 
be aggrieved may bring an action in a U.S. district 
court or, where an action is brought against a 
political jurisdiction ,,;,~ther by a person claiming to 
be aggrieved or by the Attorney General, the date 
on which such litigation is terminated. 

(b) The requirements of this section shall not 
apply to application forms and other preemploy
ment records of applicants for positions known 
to applicants to be of a temporary or seasonal 
nature. 

Subpart J - State and Local Government Informal
tion Report 

§1602.32 Requirement for filing and preserving 
copy of report. 

(a) On or before July 30, 1974 and annually 
thereafter, certain political jurisdictions sul:dect 
to title VII of the Civil Rights Act of 1964, as 
amended, shall file with the Commission or its 
delegate executed copies of "State and Local 
Government Information Report EEO-4" in con
formity with the directions set forth in the form and 
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accompanying instructions. The political jurisdic
tions covered by this regulation are (I) those which 
have 100 or more employees, and (2) those other 
political jurisdictions which have 15 or more 
employees from whom the Commission requests 
the filing of reports. Every such political jurisdic
tion shall retain at all times a copy of the most 
recently filed EEO-4 at the central office of the 
political jurisdiction for a period of 3 years and shall 
make the same available if requested by an officer, 
agent, or employee of the Commission under the 
authority of Section 710 of Title VII, as amended. 

(b) For calendar year 1973, the requirements of 
paragraph (a) of this section shall be carried out 
on or before October 31, 1973. 

§ 1602.33 Penalty for making of willfully false 
statements on report. 

The making of willfully false statements on 
report EEO-4, is a violation of the United States 
Code, Title 18, Section 1001, and is punishable by 
fine or in:tprisonment as set forth therein. 

. ./ 
§ 1602.34 Commission's remedy for political jur-

isdiction's failure to file report. 

Any political jurisdiction failing or refusing to 
file report EEO-4 When required to do so may be 
compelled to file by order of a U.S. district court, 
upon application of the Attorney General. 

§ 1602.35 Political jurisdiction's exemption from 
reporting requirements. 

If it is claimed the preparation or filing of the 
report would create undue hardship, the political 
jurisdiction may apply to the Commission for an 
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exemption from the requirements set forth in this 
part by.submitting to the Commission or its delegate 
a speclfi~ proposal for an alternative reporting 
system pnor to the date on which the report is due. 

§ 1602.36 Schools exemption. 

The recordkeeping and report-filing reqUirements 
of subparts I and J shall not apply to State or local 
educational institutions or to school districts or 
school systems or any other educational functions. 
The previous sentence of this section shall not act 
to bar jurisdiction which otherwise would attach 
under § 1602.30. 

§ 1602.37 Additional reporting requirements. 

The Commission reserves the right tQ require 
reports, other than that designated as the "State 
and Local Government Information Report EEO-
4," about the employment practices or individual 
political jurisdictions or group of political juris
dictions whenever, in its judgment, special or sup
plemental reports are necessary to accomplish the 
purposes of Title VB. Any system for the require
ment of such reports will be established in accord
ance with the procedures referred to in section 
709(c) of Title VII and as otherwise prescribed by 
law. 

Subpart K-Records and Inquiries as to Race, 
Color, National Origin, or Sex 

§ 1602.38 Applicability of State or local law. 

The requirements imposed by the Equal Employ
ment Opportunity Commission in these regulations, 
subparts I and J, supersede any provisions of State 
or local law which may conflict with them. 
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APPENDIX I Attachment 

Conversion of Criminal Justice Agency Job Titles 

to EEO-4 Form Job Catagories 

~ficials and Managers: 

Wardens 
Superintendents 
Sheriffs 
Pol ice Chiefs 

Profess i ona l~: 

Pol ice Captains 
Police Lieutenants 

Technicians: 

Police Sergearts 

Protective Service Workers: 

Patro lmen 
Detectives 
Guards 
Deputy Sheriffs 
Bailiffs 
CorrectiDnal Officers 
Marsha"ls 

Paraprofessionals: 

Dispatchers (unsworn) 
Research Assistants 
Police Auxiliary 
Recreation Assistants 
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Office and Clerical: 

Bookkeepers 
Office Machine Operators 
Clerk Typists 
Stenographers 
Court Transcribers 
Hearing Reporters 
Statistical Clerks 
Payroll Clerks 
License Distributors 

Skilled Craft Workers: 

Mechanics 
Repairmen 

Service/Maintenance: 

Machine Operators 
Chauffeurs 
Truck or Bus Drivers 
Garage Laborers 

,/ Janitorial Personnel 
Gardeners 
Groundkeepers 
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

STATE AND LOCAL GOVERNMENT INFORMATION (EEO-4) 
EXCLUDE SCHOOL SYSTEMS AND EDUCA'rlONAL INSTITUTIONS 

FORM 

APPROVED 

OMB NO. 

124·ROO09 

(Read attached instructions prior to completing this form) 

A. TYPE OF GOVERNMENT (Check one box only) 

01. State 02. County 03. City 04. Township 

MAIL COMPLETED 
FORM TO: 

o 5. Special district 

06. Other (Spec;ify)' _______________________________ _ 

-, ' 

B. IDENTIFICATION" 
EEOC 
USE 
ONLY 

1. NAME OF P9l1T1CAL JURISDICTION (If some as lobel, skip to dem C) 

~~~--~~----~----------~~~~~--------~~~----------~~~~--~A 2. Address. Number and Street CITY/TOWN COUNTY STATE/ZIP 

B 

C. fUNCTION 
(Check one box to indicate the function for which this form is being submitted. Data should be reported for oil departments and agencies 
in your government covered by the function indicated. If you cannot supply the data for every agency within the function, please attach 
a list showing nome and address of agencies whose data are not included.) 

1. FINANCIAL ADMINISTRATION. To)/. Dueulng. loX billing and collection. 
budgeting purchaSing. central accounting and similor financial odministraUon 
carrie.;! on by a Ireosurer's, auditor's 'lr comptroller's office and 

GENERAL CONTROl. Oulles usually performed by boards of supervisors or com· 
missIoners. centrol odmlnislrollve offIces and ogencles. cenlrol personnel or 
pfanning ogencles, all \udlciol offices and emplovees (Iudges. mogi1olrotes, 

bOlliffs. elc_) 

2. SlREElS AND HIGHWAYS, Maintenance. repair, conslructlCl' and admln· 
lWotion of ,Ircets, alleys. sidewalks. roods. highways and bridges. 

3, PUBLIC WELFARE. Malnttnonce of home. and other Institution! for the MedYl 
adtnlnistration of public ouistonce. (Hospital! and sonat9r1Um'! lhould bl!' re
ported O! item 7.) 

4. POLiCe PROTECTION, DUlles of 0 police department, sheriH's, c",".,.,able's, 
coroner', offtce. etc., Including technical and clerical employees engaged in 
police activities. 

5, FIRE PROTECTION. Duties of Ihe uniformed fire force and clerical elTiployees. 
{Reporl ony fore$! fire protection ar:llviliu as item 6.} 

6. NATU'RAl RESOURCES. AgrIculture. foreilry. foren fife proleclioll, lrrigation 
drainage, flood conlrol. elc" and 
PARKS AND RECREATION. Prall/ilon, ma1ntenance and operotlon of porks. play
gr~undsl swimming pooh. auditoriums. museums, morlnos. 100, etc. 

7. HOSPITALS AND SANATORIUMS. Operation and maintenance of Institutions 
for Inpotlent medleol core. 
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8. HEAtTH. Provision of public health services. out'patient clinics, vlslling 
nurses, food and sanitary Inspectlom" menlol health. etc. 

9. HOUSING. CotJe enforcement. 10 ..... rent public: housing. fair housing or· 
dmonce enforcement. hOUSing for elderly, housing rehabilitation. ten I control. 

10. COMMUNITY DEVELOPMENT. Plonnlng. zoning. IOlld development. open 
spoce, beautification. preservation. 

II. CORRECTIONS. Jails. reformatories, detention hon-Ies, half.way housu, 
prisons. potc:!le ond probation oCI/vilies. 

12. UTILITIES AND TRANSPORTATION, Includes' woter supply, electr1c power, 
tram.lI. gas, airports, water transportaUan o}ld terminals. 

13. SANITATION AND SEWAGE. Stree!t c1eal'\l"IQ, gorbage and refuse collection 
olld djsposal. Prollision, maintenance and operation of sanitary and storm 
sewer systems nnd sewage disposal plants. 

14. EMPLOYMENT SECURITY 

IS. OTHER (Sp."ry) 
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, D. EMPLOYMENT DATA AS OF JUNE 30 
(Do not include elected/appointed officials. Blonks will be counted as zero) 

1. FULL TIME EMPLOYEES (Temporary employees not included) 

ANNUAL MALE FEMALE 

SALARY 
(In Thousand.) 

(000) 
1. $ 0.1·3.9 

WHITE BLACK 

A B 

SPAN. 
SURNAME 

AMER. 

C 

ASIAN 
AMER. 

D 

AMER. 
IND. 

E 

OTHER 

F 

WHITE 

G 

BLACK 

H 

SPAN. 
SURNAME 

AMER. 

ASIAN 
AMER. 

J 

AMER. 
IND. 

K 

OTHER 

L 

r2~.--~4.~0~.5~.9~----l_-----l------l-----~~---1-----t----i-------~----~------~--~-----t----J 
--~r 1:3~.--~6~.0~.~7~.9~-----i-------t-------t-------t-----i----~~----~------~------~------~----!-----1--===J 
~~I r4~.~~8~.0~.~9~.9~----_t-------t-------t-------t-----+-----1~----t-------~------~----~~ ____ ~----~----~ 
g~ Ir5:..---1~0~,0~-~1~2~.9~----t_------t-------t-------t-----+-----i------t------~------~------~-----t-----!-----J "-z 
0~r6~.--~1~3~.0~.1~5~.9~--_lL-----l_----~r------r----i-----+---~~----~------~-----+----~----l_~-= 
~ 17 1'<',0.24.9 

~ 
<t 
Z 
o 
iii 
tI) 
w 
"-o 
'" <l. 

j 

tI) 

Z 
<t 
U 
Z 

8. 25.0 PLUS 

9, 0.1.3.9 
10. 4.0·5.9 
11. 6.0·7.9 
12. 8.0·9.9 
13. 10,0·179 
14. 13.0·15.9 
15. 11>.0·24,9 

16. 25.0 PLUS 

17. 0.1·3.9 
lB. 4.0·5.9 
19. 6.0-7.9 
20. 8.0·9.9 
21. 10.0·12.9 

~ 22. 
,... 123. 

13.0·15.9 
16.0.74.9 

24. 25.0 PLUS 

125. 0.1-3.9 
26. 4.0·5.9 
r2;7.--~6~,0,.7~9---t--~-r----+-----t---1---~---+-----}----~----+---~---+--~ 

~~ rI2~8~.--~8~,0~.~9~.9~~--i_------t_------t-------t-----1------t-----+-------+-------+------~----_+----~----~ 
~:> 129 1 ,..."'~~.~~0~.0~.1~2~.9~--_i------_r------f-------r-----~-----~---1~-----+------~------+-----+-~--L_----
~~rI3~0~.-,~1~3~.0~.~1~5.~9~--_1------_t-------t-------t-----1------~----t-------t-------}-------~----+_----4-----J 131. 16.0·24.9 

32. 25.0 PLUS 

33. 0.1-3.9 
1.3~4~.--~4~.0~-~5~.9-----1------l------lr------r----1-----+---~~----~------t------+----~----+---~ 

~pI3~5 .. --~6~.0~-7~.9~----r_----i_-----t------t----+----~----t-----~----~------+---~-----L----J 
<i: ~ 136. 8.0·99 ~~r.3~7~~-1-~~·-~----1------1------l-----~r----1~·,---+----~------~----~------t---~-----+----~ 
<l.W~~.--~'~U,.0~.1~7.9~---l-------t------i-------t-----~----~----~-----f------~------+-----+-----+_--~ o hR nO-1~.9 ~r.13:'9~~1~6,.0~--2~,4.~9----t-----i------t-----1----i---~----~-----+----~------~---t----!-----

40. 25.0 PLUS 

141. 0.1.3,Q 
r4~2~.---4~.~0.~5~.9~----r_--~_r------r------t----1-----+-----~-----t------t------+----~----+-~~ u:r<i! 11-'4"",-3_-,6Il.\1.:. nl.L..:t..7 9 ____ --I ______ -l-

~~r4~4~.--~8~.0~.9~.~9:_----t_------t_~=====~=======t=====t=====~======~=======~======~t======j======t=====t=====j Od 145. 10n.17Q 
146, 1~n.l ~ Q 

147 16.0·24.9 
~~~4~BH'$~2~5~.0~PfL~U~S--~L-----~-----l------L----1----JL----L-----JL-----1------1-__ -1 ____ JL __ __ 
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0, EMPLOYMENT DATA AS OF JUNE 30 (Cont.) 
(Do not include elected/appointed officials. Blanks will be counted as zero) 

I. FULL TIME EMPLOYEES (Temporary employees not included) 

<1'. ANNUAL MALE FEMALE 
'" 0; SALARY SPAN. , SPAN. coo ASIAN AMER ASIAN 

gill WHITE BLACK SURNAME AMER. IND. OTHER WHITE BLACK SURNAME AMER. 
r- (In fhousonds AMER. AMER. 
5 0001 A B C D E F G H ) J 

A9. $ 0.1.39 

50 4.0·59 
Ii: 

51. 6 0·7.9 « 
'" u 52 80·9.9 
0 w 53. 100·129 -' -' 
52 54. 13.0· 15.9 
'" 55. 16.0·24.9 

56. 25.0 PLUS 

57. 0.1·39 

58. 4.0·5.9 
w 59. 60·79 u 

-z w« 60 8.0·9.9 
~z >w 61. 10.012.9 ",>-wz 
"';:( 62. la.0·15.9 

::: 
63. 16.0·24.9 

64. $ 250 PLUS 

TOT. FULL TIME COL. 
TOTALS 
--. 

2. OTHER THAN FULL TIME EMPLOYEES (Include temporary employees) 

I. OFfiCIALS I ADIMN: 
2. PROFESSIONALS 
3. TECHNICIANS 
4. PROTECTIVE SERVo 
5. PARA·PROFESSIONAl 
6. OFFiCe I CLERICAL 
7. SKILLED CRAFT 
8. SERVo I MAINT. 
TOTAL OTHER COL. 

TOTALS 

--. 
3. NEW HIRES DURING FISCAL YEAR· Permanent full time only 

(Omit this section in 1973) 

I. OFFICIALS I ADMIN. 
2 PROFESSIONALS 
3. TECHNICIANs 
4. PROTECTIVE SERVo 
5. PARA.PROFESSIONAl . 
6. OFFiCe I CLERICAL 
7. SKilLED CRAFT 
8. SERVo I MAINL 
TOT. NEW HIRes COL. 

TOTALS 

--. 
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AMER. 
IND. OTHER 

K l 

'-

I 

PAce l 
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·1 

I 
I 
I 
, 
I 
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I 
,I 

REMARKS (list Notional Crirl1,e Information Center (NCIC) numbers 
assigned to any Criminal Justice Agencies whos.e data 
are included in this report.) 

CERTIFICATION. I certify that the information given in this report is correct and true to 
the best of my knowledge and was reported in accordance with accompanying instruc
tions. (Wilfully false statements on this report are punishable by law, U.S. Code, Title 18, 
Section 1001.) 

NAME OF PERSON TO CONTACT R~GARDING THIS FORM 

ADDRESS (Number and Street, City, State, Zip Code) 

DATE TYPED NAME I TITlE OF AUTHORIZED OFFICIAL 
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TITlE 

TELEPHONE NUMBER 
AREA COD!: 

SIGNATURE 

PAce. 



APPENDIX J 

EEOC: GUIDELINES FOR EMPLOYMENT SELECTION PROCEDURES 

PART 1607-GUIDELINES ON EM
PLOYEE SELECTION PROCEDURES 

Soo. 
1607.1 
1607.2 
1G07.3 
1607.4 
1007.5 
1607.6 
1607.7 
1607.B 
1607.9 
1607.10 

1607.11 
1607.12 
1607.13 
1607.14 

Statement of purposa. 
"TC!st" defined. 
Discrimination defined. 
Evidence ot vnl1dity. 
Minimum standards for valida.tIon. 
Presentation o! validity evidence. 
Use of other valldlt? studies. 
Assumption of valldity. 
Continued use of tests. 
Employment agenc1es nnd employ-

ment services. 
Dlsparate treatment. 
RetC!stlng. 
Other selection techniques. 
AfIlrmatlvc actlon. 

AWHOnl'rY: The provisions of thls Part 
1607 Issued under see. 713 (a), 78 stat. 265; 42 
U.S.C. 2000e-12. 

SOunCE: The prOvisions of this Part 1607 
app2o.r at 35 F.R. 12333, Aug. 1, 1970, unless 
otherwise noted. 

§ 1607.1 Statement of purpose. 
(a) The guidelines in this part are 

based on the belief that properly vali
dated and standardized employee selec
tion procedures can significantly con
tribute to the implementation of non
discriminatory personnel pOlicies, as 
required by title VII. It is also recognized 
that professionally developed tests, When 
used in conjunction with other tools of 
personnel assessment and complemented 
by sound pr~grams of job design. may 
significantly aid in the development and 
maintenance of an efficient work force 
and, indeed, aid in the utilization 
and conservation of hunlan resources 
generally. . 

(b) An examination of charges of dis
crimination filed with the Commission 
and an evaluation of the results of the 
Couunlssion's compliance activities has 
revealed a decided increase in total test 
usage and n marked increase in doubtful 
testing practices which, based on our 
experience, tend to have discrimii1atory 
effects. In many cases, persons have 
come to rely almost exclusively on tests 
as tlle basis for m:1king the decision to 
hire, transfer, promote, grant member-

ship, train, refer or retain, With the 
result that candidates are selected or re
jected on the basis of a single test score. 
Where tests are so used, minority can
didates frequently experience dispropor
tionately high rates of rejection by fail
ing to attain. score levels that have been 
established as minimum standards for 
qualification. 
It has also become clear that in many 
instances persons are using tests as the 
basis for employment decisions Without 
evidence that they are valid predictors 
of employee job performance. Wher\~ 
evidence in support of presumed rela
tionships between test performance and 
job behavior is lacking, the possibility of 
discrimination in the application of test 
results must be recognized. A test lacking 
demonstrated validity (i.e., having no 
known significant relationship to job 
behavior) and yielding lower scores for 
classes protected by title VII may result 
jn the rejection of many who have neces
sary qualifications for successful work 
performance. 

(c) The guidelines in this part are 
designed to Sf'rve as a workable set of 
standards for employers, unions and 
employment agencies in determining 
whether their selection procedures con
form with the obligations contained in 
title VII of the Civil Rights Act of 1964. 
Section 703 of title VII places an affirma
tive obligation upon employers, labor 
unions, and employment agencies, as 
defined in section 701 of the Act, not to 
discriminate because of race, color, 
religion, sex, or national origin Subsec
tion (h) of section 703 allows such per
sons II. • • to give and to act upon the 
results of any professionally developed 
ability test provided that such test, its 
administration or action upon the results 
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is not designed, intended or usad to dis
criminate because of race, color, religion, 
sex or national origin." 
§.1607.2 "Test" defined. 

For the purpose of the guidelines in 
this part, the term "test" is defined as 
any paper-and-pencil or performance 
measure used as a basis for any employ
ment decision. The guidelines in this part 
apply, for example, to ability tests which 
are designed to measure eligibility for 
hire, transfer, promotion, membership, 
training, referral or retention. This defi
nition includes, but is not restricted to, 
measures of general intelligence. mental 
ability and learning ability; specfic intel
lectual abilities; mechanical, clerical and 
other aptitudes; dexterity and coordina
tion; knowledg'e and proficiency; occu
pational and other interests: and atti
tudes, personality or temperament. The 
term "test" includes all formal, scored, 
quantified or standardized techniques of 
assessing job suitability including, in 
addition to the above, specific qualifying 
or disqualifYing personal history or ba0k
ground requirements, specific educa
tional or work history requirements, 
scored interviews, biographical1nforma
tion blanks, interviewers' rating scales, 
scored application forms, etc. 
§ 1607.3 Discrimination defined. 

The use at any test which adversely 
affects hiring, promotion, transfer or 
any other employment ur membership 
opportunity of classes protected by title 
VII constitutes discrimination unless: 
(a) the test has been validated and ~vi
dences a high degree of 'Utility 'as hore
inafter described, and (b) the person 
giving or acting 'Upon the results of the 
particular test can demonstrate that al
ternative suitable hiring, transfer or 
promotion procedures are unavailable 
for his use. 
§ 1607.4 Evidence of yalidity. 

(a) Each person using tests to select 
from among candidates for a position or 
for membership shall have a .. ,railable for 
inspection evidence that the t€sts are 
'being used in a manner which does not 
violate § 1607.3. Such evidence shall be 
examined for indications of possible 
discrimination, such as instances of 
higher rejection rates for minority can
didates than nonminority candidates. 
Furthermore, where technically' fea
sible, a test should be validated for each 
minority group with which it is used; 

that is, am" differential rejection rates 
that may exist, based on a test, must be 
relevant to performance on t..'1e jobs in 
question. 

(b) The term "technically feasible" 
as used in these guidelines means having 
or obtaining a sufficient number of mi
nority individuals to achieve findings of 
statistical and practical significance, the 
opportunity to obtain unbiased job per
formance criteria, etc. It is the responsi
bility of the person claiming absence of 
technical feasibility to positively demon
strate evidence of this absence. 

(c) Evidence of a test's validity should 
consist of empirical data demonstrating 
that the test is predictive of or signifi
cantly correlated with important ele- • 
ments of work behavior which comprise 
or are relevant to the job or jobs for 
which candidateS are being evahlated. 

(1) If job progression structures and 
seniority provisions are so established 
that new employees will probably, within 
a reasonable period of time and in a 
great majority of cases, progress to- a 
higher level, it may be considered that 
candidates are being evaluated for jobs 
at that higher level. However, where job 
progreSSion is not so nearly automatic, 
or the time span is such that higher 
level jobs or employees' potential may 
be exPected to change in significant 
ways, it shall be considered that candi
dates are being evaluated for a job at 
or near the entry level. This pOint is 
made to underscore the principle that 
attainment of or performance at a 
higher level job is a relevant criterion 
in validating employment tests only 
when there is a high probability that 
persons employed will in fact attain 
that higher level job within a reasonable 
period of time. . , 

(2) Where a test is to be used in dif
ferent units of a multiunit organization 
and no significant differences exist be
tween units, jobs, and applicant popula
tions, evidence obtained in onE: unit may 
sUffice for the others. Similarly, where 
the validation process requires the col
lection of data throughout a multiunit 
organization, evidence of validity specific 
to each unit may not be required. There 
may also be instances where evidence of 
validity is· appropriately obtained from 
more than one company in the same In· 
dustry. Both in this instance and in the 
use of data collected throughout a multi
unit organization, evidence of validity 
specific to each unit may not be re
quired: Provided, That no significant 
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differences exist between units, jobs, and 
applicant populations. 
§ 1607.5 Minimum standards for vali. 

dation. 
(a) For the purpose of satisfying the 

requirements of this part, empirical evi
dence in support of a test's validity must 
be based on studies emj:10ymg generally 
accepted procedures for determining cri
terion-related validity, ::,uch as those 
described in "Standards for Educational 
and PS\'chological Tests and Manuals" 
publL<;hed by American Psychological 
Association, 1200 17th Street l\n.,V., 
Washington, D.C. 20036. Evider:ce of 
content or construct validity, as defined 
in that publication, may also be appro
priate where criterion-related validity is 
not feasible. However, evidence for con
tent or construct validity should be ac
companied by sufficient information from 
job analyses to demonstrate the rele
vance of the content (in the case of job 
knowledge or proficiency tests) or the 
construct (in the case of trait measures) . 
Evidence of content validity alone may 
be acceptable for well-developed tests 
that consist of suitable samples of the 
essential knowledge, skills or behaviors 
composing the job in question. The types 
of knowledge, skills or behaviors con
templated here do not include those 
which can be acquired in a brief orien
tation to the job. 

(b) Although any appropriate valida
tion strategy may be used to develop 
such empirical evidence, the following 
minimum standards, as applicable, must 
be met in the research approach and in 
the presentation of results which con
stitute evidenc,e of validity: 

(1) Where a validity study is conducted 
in which tests are administered to appli
cants, with criterion data collected later, 
the sample of subjects must be represent
ative of the normal or typical candidate 
group for the job or jobs in question. 
This further assumes that the applicant 
sample is representative of the minority 
population available for the job or jobs in 
question in the local labor market. Where 
a Validity study 1s conducted 1n which 
tests are administered to present em
ployees, the sample must be represent
ative of the minority groups currently 
included in the applicant population. If 
it is not technically feasible to include 
minority employees in validation studies 
conducted on the present work force, the 
conduct of a validation study without 
minority candidates does not relieve any 

person of his subsequent obligation for 
validation when inclusion of minority 
candidates becomes techillcally feasible. 

(2) Tests must be administered and 
scored under controlled and standardized 
conditions, with proper safeguards to 
protect the security of test scores and to 
insure that scores do not enter into any 
judgments of employee adequacy that 
are to be used as criterion measures. 
Copies of tests and test ma."1uals, includ
ing instructions for administration, 
scoring, and interpretation of test results, 
that are privately developed and/or are 
n::t available through normal commercial 
channels must be included as a part of 
the validation evidence. 

(3) The work behaviors or other cri
teria of employee adequacy which the 
test is intended to predict or identify 
must be fully c:escribed; and, addition
ally, in the case of rating techniques, the 
appraisal form(s) and instructions to 
the rater(s) must be included as a part 
of the va1idation evidence. Such criteria 
may include measures other than actual 
work proficiency, such as training time, 
supervisory ratings, regularity of attend
ance and tenure. Whatever criteria are 
used they must represent major or 
critical work behaviors as revealed by 
careful job analyses. 

(4) In view of the possibility of bias 
inherent in subjective eValuations, su
pervisory rating techniques should be 
carefully developed, and the ratings 
should be closely examined for evidence 
of bias. In addition, minorities tnight ob
tain unfairly low performance criterion 
scores for reasons other than supervisor's 
prejudice, as when, as new employees, 
they have had less opportunity to learn 
job skills. The general point is that all 
criteria need to be examined to insure 
freedom from factors which would un
fairly depress the scores of minority 
groups. 

(5) Differential validity. Data must be 
generated and results separately reported 
for minority and nonminority groups 
wherever technically feasible. Where n 
minority group is sufficiently large to 
eonstitute an identifiable factor in the 
local labor market, but validation data 
have not been developed and presented 
separately for that group, eVidence of 
satisfactory validity based on other 
groups will be regarded as only provi
sional compliance with these guidelines 
pending separate validation of the test 
for the minority group in question. (See 
§ 1607.9). A test which is differentially 
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valid may be used in groups for which 
it is valid but not for those in which 
it is not valid. In this regard, where a 
test is valid for two groups but one group 
characteristically obtains higher test 
scores than the other without a cor
responding difference in job performance, 
cutoff scores must be set so as to predict 
the same probability of job success in 
both groups. 

(c) In assessing the utility of a test 
the following considerations will be ap
plicable: 

(1) The relationship between the test 
and at least one relevant criterion must 
be statistically significant. This ordi
narily means that the relationship should 
be sufficiently high as to have a prob
ability of no more than 1 to 20 to have 
occurred by chance. However, the use of 
a single test as the sale selection device 
will be scrutinized closely when that test 
is valid against only one component of 
job performance. 

(2) In addition to statistical signifi
cance, the relationship between the test 
and criterion shOUld have practical sig
nificance. The magnitude of the rela
tionship needed for practical signifi
cance or usefulness is affected by sev
eral factors, including: 

(i) The larger the proportion of ap
plicants who are hired for or placed on 
the job, the higher the relationship needs 
to be in order to be practically useful. 
Conversely, a relatively low relationship 
may prove useful when proportionately 
few job vacancies are available; 

(ii) The larger the pro!)ortion of ap
plicants who become satisfactory em
ployees when not selected on the- basis 
of the test, the higher the relationship 
needs to be between the test and a cri
terion of job success for the test to be 
practically useful. Conversely, a relatively 
low relationship may prove useful when 
proportionately few applicants tum out 
to be satisfactory; 

(iii) The smaller the economic ~nd 
human risks involved in hiring an un
qualified applicant relative to the risks 
entailed in rejecting a qualified appli
cant, the greater the relationship needs 
to be in order to be practically useful. 
Conversely, a relatively low relationship 
may prove useful when the former risks 
are relatively high. 
§ 1607.6 Presentation of validity evi

dence. 
The presentation of the results of So 

validation study must include graphical 

"---------~.---~~. --". --~~. , 

and statistical representations of the re
lationships between the test and the cr!
te~~, p~rmittu:.g judgments of the test's 
utillty m makmg predictions of future 
~vork behavior. (See § 1607.5(c) concern
mg assessing utility of a test.) Average 
scores for all tests and criteria must be 
repo~·ted ~or :;.11 relevant subgroups, in
clUding I?montr and nonminority groups 
where dlfferentIal validation is required. 
Whenever statistical adjustments are 
made ix: v~l~dity results for less than per
fect re.llallllIty 01' for restriction of score 
range m the teo.t or the criterion, or both, 
t~e supportSng evidence from the valida
t.IOn study must be presented in detail. 
Furthermore, for each test that is to be 
e~tab1ished or continued as an opera
tIOnal employee selection instrunlent, as 
a . r~sult of the validation study, the 
mlmmum acceptable cutoff (pasSing) 
score 011 the test must be reported. It is 
expected that each operational cutoff 
sc.ore will be reasonable and consistent 
WIth normal expectations of profiCiency 
within the work force or group on which 
the study was conducted. 
§ 1607.7 Use of other validity studies. 

In cases where the validity of a test 
cannot be determined pursuant to 
§ 1607.4 and § 1607.5 (e.g., the number of 
subje~ts is less than that required for a 
te:hmcally adequate validation study or 
an appropriate criterion measure can~ot 
be ~eveloped), evidence from validity 
stUdies conducted in other organizations, 
such as that reported in test manuals and 
professional literature, may be consid
ered acceptable when: (a) The stUdies 
p.ertain to jobs which are comparable 
(l.e., have basically the same task ele
ments), and (b) there are no major dif
ferences in contextual variables or 
sample composition which are likely to 
Significantly affect validity. Any person 
citing evidence from other validity 
studies as evidence of test validity for his 
OVin jobs must substantiate in detail job 
comparability and must demonstrate the 
absence of context1,lal or sample differ
ences cited in paragraphs (a) and (b) of 
this section. 

§ 1607.8 Assumption of validity. 

(a) Under no circumstances will the 
general reputation of a test its author 

.01' its publisher, or casual re~orts of test 
utility be accepted in lieu of evidence of 
validity. Specifically ruled out are: as
sumptiOns of validity based on test names 
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oi' descriptive labels; all fonns of pro
motional literature; data bearing on the 
frequency of a test's usage; testimonial 
.statements of sellers, users, or consul
tants; and other nonempirical oranec
dotal account& of testing practices or 
testing outcomes. 

(b) Although professional supervision 
of testing activities may help greatly to 
insure technically sound and nondis
criminatory test usage, such involvement 
alone shall not be regarded as constitut
ing satisfactory evidence of test validity, 
§ 1607.9 Conlinued use of tests. 

Under certain conditions, a person may 
be permitted to continue the use of a 
test which is not at the moment fully 
supported by the required evidence of 
validity. If, for example, determination 
of criterion-related validity in a specific 
setting is practicable and required but 
not yet obtained, the use of the test may 
continue: Provided: (a) The person can 
cite substa.ntial evidence of validity as 
described in § 1607.7 (a) and (b); and 
(b) he has in progress validation pro
cedures which are designed to produce, 
within a reasonable time, the additional 
data required.lt is expected also that the 
person may have to alter or suspend test 
cutoff scores so that score ranges broad 
enough t{) permit the identification of 
criterion-related validity will be obtained. 
§ 1607.10 Employment agencies and 

employment services. 
(a) An employment service, including 

private employment agencies, State em
ployment agenCies, and the U.S. Training 
and Employment Service, as defined in 
section 701 (c) , shall not make applicant 
or employee appraisals or referrals based 
on the results obtained from any psycho
logical test or other selection standard 
not validated in accordance with these 
guidelines. 

(b) An employment agency or service 
which is requested by an employer or 
union to devise a testing program is 
reauired to follow the standards for test 
vaiidation as set forth in these guide
lines. An employment service is not 
relieved of its obligation herein because 
the test user did not request such valida
tion or has requested the use of some 
lesser standard than is provided in these 
guidelines. 

(c) Where an employment agency or 
service is requested only to administer 
a testing program which has been else
where devised, the employment agency 

or service shall request evidence of vali
dation, as described in the guidelines in 
this part, before it administers the test
ing program and/or makes referral pur
suant to the test results. The employment 
agency must furnish on request such 
evidence of validation. An employment 
agency or service will be expected to 
refuse to administer a test where the 
employer or union does not supply satis
factory evidence of validation. Reliance 
by the test user on the reputation of the 
test, its author, or the name of the test 
shall not be deemed sufficient evidence 
of validity (see § 1607.8(a»). An employ
ment agency or service may adIninister 
a testing program where the evidence of 
validity comports with the standards 
provided in § 1607.7. 
§ 1607.11 Disparate treatment. 

The principle of disparate or unequal 
treatment must be distinguished from 
the concepts of .test validation. A test 
or other employee selection standard
even tliough validated against job per
formance in accordance with the guide
lines in this part-cannot be imposed 
upon any individual or class protected 
by title VII where other employees, 
applicants or members have not been 
subjected to that standard. Disparate 
treatment, for example, occurs where 
members of a minority or sex group have 
been denied the same employment, pro
motion, transfer or membership oppor
tunities as have been made aVailable to 
other employees or applicants. Those 
employees or applicants who have been 
denied eQual treatment, because of prior 
discriminatory practices or policies, must 
at least be afforded the same opportu
nities as had existed for other employees 
or applicants during the period of dis
crimination. Thus, no new test or other 
employee selection standard can be im
posed upon a class of individuals pro
tected by title vn who, but for prior 
disclimination, would have been granted 
the opportunity to qualify lmder less 
stringent selection standards previously 
in force. 
§ 1607.12 Retesting. 

Employers, unions, and employment 
agencies should provide an opportunity 
for retesting and reconsideration to 
earlier "failure" candidates who have 
availed themselves of more training or 
experience. In particular, if any appli
cant or employee during thl'l course of 
an interview or other employment pro-
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cedure claims more education or experi
ence, that individual should be retested. 
§ 1607.13 Olher sclcctiontechniqucs. 

Selection techniques other than tests, 
~s defined in § 1607.2, may be improperly 
used so as to have the effect of discrim
inating against minority groups. Such 
techniques include, but are not restricted 
to, unscored or casual interviews and un
scored application fonns. Where ther'e 
are data suggesting employment discrim
ination, the person may be called upon to 
present evidence concerning the validity 
of his unscored procedures as well as 
of any tests which may be used, the 
evidence of validity being of the same 
types referred to in §§ 1607.4 and 1607.5. 
Data suggesting the possibility of dis
orimination exist, for example, when 
there are differential rates of applicant 
rejection from various minority and 
nonminority or sex groups for the same 
job or group of jobs or when there are 
dispropc,rtionate representations of mi
nority and nonminority or sex groups 
among present employ~es in different 
types of jobs. If the person is unable 
or unwilling to perform such Validation 
studies, he has the option of adjusting 
employment procedures so as to elimi
nate the conditions suggestive of em
ployment discrimination. 
§ 1607.14 Affirmative action. 

Nothing in these guidelines shall be 
interpreted as diminishing a person's ob
ligation under both title VII and Execu
tive Order 11246 as amended by Execu
tive Order 11375 to undertake affirmative 
action to ensure that applicants or em
ployees are treated without regard to 
race, color, religion, sex, or national 
origin. Specifically, the use of tests which 
have been validated pursuant to these 
guidelines does not relieve employers, 
unions or employment agencies of their 
obligations to take positive action in af
fording employment and training to 
members of classes protected by title VII. 
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APPENDIX K 

EEOC: GUIDELINES ON DISCRIMINATION BECAUSE OF SEX 

PART 1604-GUIDElINES ON 
DISCRIMINATION BECAUSE OF SEX 

Sec. 
1004.1 
1/JO,1.2 

1004,3 

160404 

1604.1) 
1G04,,(I 
10011.7 
160'1.8 

1604.9 
1001.l0 

General principles. 
Sex ns a bono. fide OCC\lpatJonal 

qualification. 
Separate lines or progression and 

seniorIty systems. 
Discrimination against married 

women. 
Job opportunities advertising. 
Employmen~ agencies, 
Pre-employment InqUiries as to sex. 
:Relntlonsh!p at Tltle VII to the 

Equal Pay Act. 
FrInge benefits. 
Employment policies relatIng to 

prognancy and chUdblrth. 
AurIlOntTY! The provisions of this Part 

1604 iSsuod '.HIder sec. 713(0). 78 Stnt. 265, 
42 U.S.C. sec. 2000C-12. 

SOURCE: 37 FR 6830, April 5. 1972, unless 
othe:rwlsc noted. 

§ 1601.1 General priu<:,jptc~. 
en.) References to "cmployet" or "em

ployers" in this Part 1604 state principles 
that are applicable net only to employers 
but also to labor organizations und to 
employment arrencies insofar as their uo
tlon or in,iction r.'ll\y adversely affect em
ploy men e· opportunities, 

(b) To the extent that the views ex
presscd In priolo Commission pronounce
ments al'e inconsistent with the views 
expressed herein, such prior views are 
hereby overruled. 

(0) Tho Commission wm continue to 
cOllsidet· particuiar problems relating to 
sex discrimination on a case-by-case 
basis. 

§ 160:1.2 Sex as l\ 1101,1\ fide ol·t·upnlionnl 
qunlificntiou. 

(1\) The Commission believes that the 
bOlla fide occupational qualification ex
ception as to sex should be interpreted 
narrowly, Labels-"Men!s jobs" and 
"Women's jobs"-tend to deny employ
ment Oppol'Lltn.ities unnecessarily to one 
sex 0" the othel.', 

i 1\ The Con)nllssion wlll find tha t the 
folltlwmg sltltallons do l1f.lL warrant the 
npP):t'Jtion of tho bona flde occupatIonal 
quuliflea tiol1 c>:cep lion: 
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(1) The refusal to hire a woman be
cause of her sex based 011 assumptions 
of the comparative employment charac
tenstics of women in generaL For exam
ple, Lhe assumption t.hat the turnover 
rat-e among women is higher than among 
men. 

(ii) The refUsal to 1'\ire an individual 
based on sterotyped characterizations of 
the sexes. Sucll steretoypes include, for 
example, that men are less capable of us
sembling intricate equipment; that 
women. are less capable of aggressive 
salesmanship. The principle of nondis
crimination requires that individuals be 
considered on the basis of individual 
capacities and not on the basis of any 
characteristics generally attributed to 
the group. 

CHi> The refusal to hire an individual 
because of the preferences of coworkers, 
the employer, clients or customers except 
as covered specifically in subparagraph 
(2) of this paragraph. 

(2) Where it is necessary for the pur
pose of authentiCity or genUineness, the 
Commission will consider sex to be a 
bona fide occupational qualification, e.g., 
an actor or actress. 

<b) Effect of sex-oriented State em
ployment legislation. 

(1) Man~' States have enacted laws 
or promulgated administrative regula
tior.s with respect to the employment of 
females. Among these laws are those 
which prohibit or limit the employment 
of females, e.g" the employment of fe
males in certain occuJ)ctions, in jobs re
quiring the lifting or carrying of weights 
exceedmg certnin prescribed limits, dur
ing certain hours of the night, for more 
than a specified number of hours per day 
or per week, and for certain periods of 
time before and after childbirth, The 
Commission has found that such laws 
ancl reguiat10ns do not take into account 
the capacities, preferences, and abilities 
of illdividual females and, therefore, dis
criminate on the basis of sex. The Com
mission hus concluded that such laws 
and regulations conflict with and are 
superseded by title VII of the Civil Rights 
Act of 1964. Accordingly, such laws will 
not; be considered a defense to an other4 
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wise established unlawful employment 
pr!lCtice or as a basis for the application 
of the bona fide occupational qualifica
tion exception. 

(2) The Commission has concluded 
that state laws and regulations v:hich 
discriminate on the basis of sex with 
l"ega,rd to the employment of minors are 
in conflict with and are superseded by 
title VII tc the extent that such laws 
are more restrictive for one sex. Accord
ingly, restrictions on the employment of 
minors of one sex over and above those 
imposed on minors of the other sex will 
not be considered a defense to an other
wise established unlawful employment 
practice or as a basis for the application 
of the bona fide occupational qualifica
tion exception. 

(3) A number of states require that 
minimum wage and premium pay for 
overtime be provided for female em
plorees. An employer will be deemed to 
have engaged in an unlawful employ
ment practice if: 

(i) It refuses to hire or otherwise ad-
/ versely affects the employment oppor

tlh'lities of female applicants or 
employees in order to avoid the payment 
of minimtlm wages or overtime Pity re
quired by State law; or 

(m It does not provide the same ben~ 
efits for male employees. 

(4) As to other kinds of sex-oriented 
state employment laws, such as those 
requiring special rest and meal periods 
or physical facilities for women, provi
sion of these benefits to one sex only 
will be 0. violation of title VII_ An em
ployer will be deemed to have engaged in 
an unlawful employment practice if: 

m It refuses to hire or otherwiEe ad
versely affects the employment oppor
tunities of female applicants or employ
ees in order to avoid the provision of such 
benefits; or 

(li) It does not provide the same ben
efits for male employees. If the employer 
can prove that business necessity pre
cludes providing these benefits to both 
men and women, then the state law is in 
confiict with and superseded by tile VI! 
as to this employer. In this Situation, the 
employer shall not provide such benefits 
to members of either sex. 

(5) Some states requir.e that separate 
restrooms be provided for employees of 
each sex. An employer will be deemed 
to have engaged in an unlawful employ
ment practice if it refuses to hire 'or 

otherwise adversely affects the employ
ment; opportunities of applicants or em
ployees in order to a \·oid the provision of 
such restrooms for persons of that sex. 
§ 1604.3 St'pnr:1tc lines of pro;ression 

and seniority systems. 
(a) It is an unlawful employment 

practice to classify a job as "male" or 
"female" or to maintain separate lines 
of progression or separate seniority lists 
r.msed on sex where this Would adversely 
affect any employee unless sex is a bona 
fide OCCUpational qualification for that 
job. Accordingly, employment practices 
are unlawfUl which arbitrarily classify 
jobs so that: 

(1) A female is prohibited from ap-, 
Plying for a job labeled "male," or for a. 
job in a "male" line of progression; and 
vice versa. 

(2) A male scheduled for layoff is 
prohibited from displacing a less senior 
f~male on a "female" seniority list; and 
Vlce versa, 

(b) A Seniority system or line of oro
gression which, distinguishes bet\veen 
"light" and "heavy" jobs constitutes an 
unlawfUl employment practice if it op
erates as a disguised form \Jf classifica
tion by sex, or creates unreisonable ob
stacl~s to the advancement by members 
of either sex into jobs Which members 
of that sex would reasonably be ex
pected to perform. 
§ 1604.4 Discrimination against married 

women. 

(n.) The Commission has determined 
that an employer's rule which forbids 
or restricts the employment of married 
women and Which is not applicable to 
married men is a discrimination based 
on sex prohibited by title VII of t~le 
Civil Rights Act. It does not seem to us 
relevant that the rule is not directed 
agaillst aU female.:;, but only against 
married females, for so long as sex 1s a 
factor in the a. ,1ication of the rule, such 
application in~\Jlves a discri:'.tina.tion 
based on sex. . 

(b) It may be that under certain cir
cumstances, such a rule could be justi~ 
fled within the meaning of section 703 
(e) (1) of title VII. We express no 
opinion on this question at this time 
except to point out that sex as a bona 
fide occupational qualification must be 
justified in terms of the 1it,,;tiliar re
quirements of the particular job and not 
on the basis of a general principle such 
as the desirability of spreading work. 
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§ IGO,i.5 Job opportunilic5 nd'Vcrli~in;;,. 
It is a. viola.tIon of title vn for a help

wanted advertisement to Indicate a pref
erence, limitation, specification, or dis
crtmlnatfon based on sex unless sex is 
a bona fide occupational qUalification for 
the Particular job involved. The place
ment of an advertisement in colunms 
classified by publishers on t.l1e basis of 
sex, such as columns headed "Hale" or 
"Female," will be considered an expres
sion of !L preference, limitation, specifi
catIon, or dlscrtmination based on sex. 
§ 1604.6 Emplo),mcntagcncie5. 

(0.) Section 703(b) of the Civil Rights 
Act specIfically states that it shall be 
unlaWful tor an employment agency to 
discriminate against any individual be~ 
CaUse of sex. The Commission has deter
mined that private employment agencies 
which deal exclusively with one sex are 
engaged in an unlawful employment 
practice, except to the extent that such 
agencies limit their services to furnIsh
ing employees for particular jobs for 
Which sex is !L bona fide occupational 
qUalification. 

(b) An employment agency that re
ceives n. job order containIng an unIawful 
sex specification will share responsibility 
with the employer placing the job order 
if the agency fllls the order knoWing that 
the sex speciflco.tion is not based upon 
1\ bona flde occupational qUalificatIon. 
However, an employment agency will not 
be deemed to be in violation of the law, 
regn.rdless of the determination as to the 
cmplOYC1" if the agency does not have 
renson to believe that the employer's 
clulm of bonn fide OCcupations qualifica
tiQU is without substance and the agency 
makes nnd maintains a written record 
o.vailable to the Commission of each such 
Job ordor, Such record shall include the 
name of the employer, the desCription 
of the job and the baSis for the em
ployer's claim of bona fide occupational 
qualiflcntion. 

(c) It is the responsibility of employ
mt:lnt usencies to keoll Informed of opin
Ions al1ct deCisions of the Commission on 
sc,x dl$crllnInation. 
§ 1604.7 Pre-employment inquiries as to 

sex. 
A pre~employment inquiry may ask 

IIMaie _~ __ .,. __ ~_~. Female __________ "; 
o~' "Mr. Mrs, ~1.I.ss,1J provided that the 
inquiry Is mnde In good faith for a 
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nondiscriminatory purpose. Any pre
err:ployment inquiry in cOlUlection with 
prospective employment which expresses 
directly or indirectly any limitation, 
specific:?tion, or discrimination as to sex 
shall be unlawful unless based upon a 
bona fiide occupational qualification. 
§ 160,1.8 RclnlionsJlip of Title VII 10 Ihe 

Equal Pay Act. 
(a) The employee coverage of the pro

hibitions against discrimination based on 
sex contabed in title VII is coextensive 
with that of the other prohibitions con
tained in tib0 VII and is not limited by 
section 703 (h) to t.hose employees cov
ered by tho Fair Lu.bor Standards Act. 

(b 1 11y virtue of section '/0::3< h) , a de
fense baseu on the Equal Pay Act may 
be raised In a proceeding under title VII. 

(c) Where such a defense is raised the 
Commission will give appropriate con
sid~ration to the interpretations of the 
Administrator, Wage and Hour Divi
sion, Department of Labor, but will not 
be bound thereby. 
§ 1604-.9 Fringe benefits. 

(a) "Fringe benefits," as used here
in. includes medical, hospital. accident, 
me insurance and retirement benefits; 
profit-sharing and bonus plans: leave; 
and other terms, conditions, and privi·· 
leges of employment. 

(0) It shall be an unlawful employ
ment practice for an employer to d.is
<lriminate betweel} men and women WIth 
regard to fringe benefits. 

(c) \Vhere an employer conditions 
benefits aVailable to employees and their 
spouses and families on whether th~ 
employee is the "head of th,e hoUsehol? 
or "principal wage earner." In the famIly 
unit the benefits tend to be available 
onlv' to male employees and their fami
lies: Due to the fact that such condi
tioning discriminatorily affects the 
rights of women employees, and that 
"head of household" or "principal wage 
earner" status bears no relationship to 
job performance, benefits which are so 
conditioned will be found a prima facie 
violatiol'l. of the prohibitions against sex 
discrimina tion contained in the Act. 

(d) It shall be an unlawful employ
ment practice for an employer to make 
available benefits for the wives and fami
lies of male employees where the same 

benefits are not made available for the 
husbands and families of female employ
ees; or to make available benefits for the 
wives of male employees which are not 
made available for female employees; or 
to make available benefits to the hus
bands of female employees which are 
not made available for male employees. 
An example of such an unlawful employ
ment practice is a situation in which 
wives of male employees receive mater
nity benefits while female employees re
ceive no such benefits. 

(e) It shall not be a defense under 
title VIII to a charge of sex discrimina
tion in benefits that the cost of such 
benefits is greater With respect to one 
sex than the other. 

(f) It shall be an unlawful employ
ment practice for an employer to have 
a pension 01' retirement plan which es
tablishes different optional or compul
sory retirement ages based on sex, or 
{vhich differentiates in benefits on the 
basis of sex. A statement of the General 
Counsel of September 13, 1968. providing 
for a phasing out 0:1; differentials with 
regard to optional retirement age for 
certain incumbent employees :is hereby 
withdrawn. 
§ 1604.10 Employment policies relating 

to preguancy and childhirth.. 
(a) A written or unwritten employ

ment pclicy or practice Which excludes 
from employment applicants or employ
ees because of pregnancy is in prima facie 
Violation of title vn. 

(b) Disabilities caused or contributed 
to by pregnancy, miscarriage, abortion, 
childbirth, and recovery therefrom are, 
for all job-related purposes, temporary 
disabilities and should be treated as such 
under any health or temporary disability 
insurance or sick leave plan available in 
cOlmection with employment. Wlitten 
and unwritten employment policies and 
practices L'1volVing matters such as the 
commencement and duration of leave, 
the availability of extensions, the ac
crual of seniority and other benefits and 
privileges, reinstatement, and payment 
under any health or temporary disability 
insurance or sick leave plan, formal or 
Informal. shall be applied to disability 
due to pregnancy or childbirth on the 
same terms and conditions as they are 
applied to othp.r temporary disabilities. 
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(c) Where the termination of an em
ployee who is temporarily disabled is 
caused by an employment policy under 
which insufficient or no lea.ve is avail
able, such a termination violates the Act 
if it has a disparate impact on employees 
of one sex and is not justified by bUSiness 
necessity. 

? 



APPENDIX L 

EEOC: GUIDELINES ON DISCRIMINATION BECAUSE OF NATIONAL ORIGIN 

PART 1606-GUIDELINES ON 015-
CRIMINATION BECAUSE OF NA
TIONAL ORIGIN 

§ 1606.1 Guidelinc!! on discrimination 
bct'ause of national origin. 

(a) The Ccmmission is aware of the 
widespread practices of discrimination 
on the basis of national origin, and in
tends to apply the full force of IfLW to 
eliminate such discrimination .. The·bona 
fide occupatIOnal qualification exception 
as it pertains to national origin cases 
shall be strictly construed. 

(b) 'l'itle VII is intended to eliminate 
covert as well as the overt practices of 
discrimination, and the Commission will, 
therefore. examine with particular con
cern cases where persons within the 
jurisdiction of the Commission have been 
denied equal employment opportunity 
for reasons which are grounded in na
tional origin considerations. Examples 
of cases of this character which have 
come to the attention of the Commission 
include: The use of tests in the English 
language where the individual tested 
came from circumstances where English 
was not that person's first language or 
mother tongue, and where English lan
guage skill is not a requirement of the 
work to be performed; denial of equal 
opportunity to persons married to or 
associated with persons of a specific na
tional origin; denial of equal oPPQrttmity 
because of membership in lawful organi
zations identified with or seeking to 
promote the interests of national groups; 
denial of equal opportunity because of 
attendance at schools or church eli com
monly utilized by persons of a given 
national origin; denial of equal oppor
tunity because their name or that of 
their spouse refiects a certain national 
origin, and denial of equal opportunity 
to persons who as a class of persons tend 
to fall outside national norms for height 
and weight where such height and 
weight specifications are not necessary 
for the performance of the work 
involved. 

(c) Title VII of the Civil Rights Act 
of 196'4 protects all individuals, both citi
zen and noncitizens, domiciled or resid
ing in the United states, a!;ainst 
dIscrimination on the basis of race, color, 
religion, sex, or national origIn. 

(d) Because discri...'llination on the 
basis of citizenship has the effect of dis
criminating on the basis of national 
origin, (. la'wfully immigrated alien who 
is domicilt'd or residing in this country 
may not be discriminated against on the 
basis of h15 Citizenship, except that .t is 
not an unlawful employment practice for 
an employer, pursuant to section 703'(g), 
to refuse to empio~' any person who does 
not fulfill the requirements imposed in 
the interests of national security pur
suant to an~' statute of the United States 
or any Executive oro.er of the President 
respecting the particuiar position or the 
particular premises in question. 

(e) Xn additicn, some States have en
acted laws prohibiting the employment 
of noncitizens. For the rensons stated 
above such laws are in conflict with and 
are, therefore, superseded by Title VII 
of the Civil Rights Act of 1964. 
(Sec, 713.(a), 78 Stat. 265; 42 U.S.C. 2000e-12) 
[35 FJa.421,Jan. 13, 1970] 
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APPENDIX M 

OFCC: SECTIONS OF REVISED ORDER NO.4 REFERENCED IN 
LEAA'S EQUAL EMPLOYMENT OPPORTUNITY GUIDELINES 

§ 60-2.20 Development or realtinnu
tion of the equal employment oppor
tunity policy. 

(a) The contractor's policy statement 
should indicate the chief executive offi
cers' attitude on the subject matter, as
sign overall responsibility and provide for 
a reporting and monitoring procedure. 
Specific items to be mentioned should 
include; but not lin).lted. to: 

./ (1) P..ecruit, hire, train, ·and promote 
persons in all job classifications, without 
regard to race, color, religion, sex, or 
national origin, except where sex is a.' 
bona fide occupational qualification. 
(The term "bona fide occupational quali
fication" has been construed very nar
rowly under the Civil PJghts Act of 1964 
Under Executive Order 11246 as amended 
and this part, this term will be con.~trued 
in the same manner.) 

(2) Base decisions on employment so 
as to further the principle of equal em
ployment opportunity. 

(3) Insure that promotion decisions 
are in accord ",ith principles of equal 
emplo;y-ment opportunity by imposing 
only valid requirements for promotional 
opportuni ties. 

(4) Insure that all personnel actions 
such as compensation, benefits, transfers, 
layoffs, return from layoff, company 
sponsored training, education, tuition as
sistance, social and recreation programs, 
will be administered v .. ithout regard to 
race, color, religion, se.'<, or national 
origin. 
§ 60-2.21 Dissemination of the policy. 

(a) The contractor should disseminate 
his policy internally as follows: 

(1) Include it in contractor's policy 
manual. 
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(2) Publicize it in company newspaper, 
magazine, annual report and other media. 

(3) Conduct special meetings \vith ex
ecutive, management, and supervisory 
personnel to explain intent of policy' and 
individuall'esponsibility for effective i:n
plementation, making clear the chief ex
ecutive officer's attitude. 

(4) Schedule special meetings with all 
other employees to discuss policy and ex .. 
plain individual employee responsibilities. 
. (5) Discuss the policy thoroughly in 
both employee orientation and manage
ment training programs. 

(6) Meet with union officials to inform 
them of policy, and request their 
cooperation. 

(7) Include nondiscrimination clauses 
in all union agreements, and review all 
contractual provisions to ensure they are 
nondiscriminatory. 

(8) Publish articles covering EEO pro
grams, progress reports, promotiOns, 
etc., of minority and female employees, 
in company publications. 

(9) Post the policy on company bul
letin boards. 

(10) When employees are featured in 
product or consumer advertising, em
ployee handbooks or similar publications 
bo.th minol'ity and nOnminority, men 
and women should be pictlU'ed. 

(11) Comrmmicate to employees the 
existence of the contractors affirmative 
action program and make available such 
elements of his program as "'ill enable 



such employees to know of and avail 
themselves of its benefits. 

(b) The contractor should dissemi
nate his policy externally as follows: 

(1) Inform all recruiting sources ver
bally and in writing of company policy, 
stipulating that thesc sources actively 
recrttit and refer mincrities and women 
for all positions listed. 

(2) Incorporate the Equal Opportu
nity clause in all purchase orders, leases, 
contracts, etc., covered by Executive 
Order 11246, as amended, and its im
plementing regulations. 

(3) Notify minority and women's or
ganizations, commwlity agencies, com
munity leaders, secondary schools and 
colleges, of company policy, preferably 
in writing. 

(4) Communicate to prospective em
ployees the existence of the contractor's 
affirmative action program and make 
available such elements of h~s program 
as will enable such prospective employees 
to know of and avail themselves of its 
benefits. 

(5) When employees are pictured in 
consumer or help wanted advertising, 
both minorities and Donminority men 
and women should be shown. 

(6) Send written notification of com
pany policy to all subcontractors, ven
dors and suppliers requesting appropri
ate action on their part. 
§ 60-2.22 Responsibility for implemen

lation. 
(a) An executive of the contractor 

should be appointed as director or man
ager of company Equal Opportunity Pro
grams. Depending upon the size !l...'1d 
geographical alignment of the company, 
this may be his or her sole responsibility. 
He Qr she should be given the necessary 
top management support and staffing to 
execute the assignment. His or her 
identity should appear on all Internal 
and external communications on the 
company's Equal Opportunity Programs. 
His or her responsibilities should include, 
but not necessarily be limited to: 

(1) Developing polIcy statements, af
firmative action programs, internal and 
external communication techniques. 

(2) Assisting in the identification of 
problem areas. 

(3) Assisting line management in ar
riving at solutions to problems. 

(4) Designing and implementing 
audit and reporting systems that \'iill: 

(i) Measure effectiveness of the con
tractor's programs. 

(m Indicate need for remedial action. 
(iii) Determine the degree to which the 

contractor's goals and objectives have 
been attained. 

(5) Serve as liaison betv/een the con
tractor and enforcement agencies. 

(6) Serve as liaison between the con
tractor and minority organizatiOns, wom
en's organizations and community action 
groups concerned with employment op
portW1ities of minorities and women. 

(7) Keep management informed of 
latest developments in the entire equal 
opportW1ity area. 

(b) Line responsibilities should include, 
but not be limited to, the following: 

(1) Assistance in the identification of 
problem areas and establishment of local 
and unit goals and objectives. 

(2) Active involvement with local 
minority organizations, women's organi
zations, community action groups and 
community service programs. 

(3) Periodic audit of training pro
grams, hiring and promotion patterns to 
remove impediments to the attainment of 
goals and objectives. 

(4) Regula.r discussions with local 
managers, supervisors and employees to 
be certain the contractor's policies are 
being followed. 

(5) Review of the qualifications of all 
employees to insure that minorities and 
women are given full opportunities for 
transfers and promotions. 

(6) Career counseling for all em
ployees. 

(7) Periodic audit to insure that each 
location is iii compliance in area such as: 

(D Posters are properly displayed. 
(ii) All facilities, including company 

housing, which the contractor maintains 
for the use and benefit of his employees, 
are in fact desegregated, both in policy 
and use. If the contractor provides fa
cilities such as dormitories, locker rooms 
and rest rooms, they must be comparable 
for both sexes. 

(iii) MinorIty and female employees 
are afforded a full opportunity and are 
encouragert to participate in all company 
sponsored educational, training, recrea
tional and social activities. 

UJ) Supervisors should be made to 
understand that their work performance 
is being evaluated on the basis of their 
equal employment opportunity efforts 
and results, as well as other criteria. 

(9) It shall be a responsibility of 
supervisors to take actions to preyent 
harassment of employees placed through 
affirmative action efforts. 
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§ 60-2.23 Identification of problem 
areas by organizlltion<ll units und job 
classifica lions. 

(a) An in-depth analysis of the fol
lowing should be made, paying particular 
attention to trainees and those categories 
listed in § 60-2.11(d). 

(1) Composition of the work force by 
minority group status and sex. 

(2) Composition of applicant fiow by 
minority group st[~tus and sex. 

(3) 'I"ne total selection process includ
ing position descriptions, position titles, 
worker specifications, application forms, 
interview procedures, test administration, 
test validity, referral procedures, final 
selection process, and similar factors. 

(4) Transfer and promotion practiCes. 
(5) Facilities, company sponsored rec

reation and social events, and special 
programs such as educational assistance. 

(6) Seniority practices and seniority 
proviSions of union contracts. 

(7) Apprenticeship programs. 
(8) All company training programs, 

formal and informal. 
(9) Work force attitude . 
(10) Technical phases of compliance, 

such as poster and notification to labor 
W1ions, retention of applications, noti
fication to subcontractors, etc. 

(b) If any of the following items are 
found in the analysis, special corrective 
action should be a!1propriate. 

(1) An "underutilization" of minor
ities or women in specifiC work classi
fications. 

(2) Lateral and/or vertical movement 
of minorit~, or female employees occur
ring at a lesser rate (compared to work 
force mix) than that of nonminority or 
male employees.. . 

(3) The selection process eliminates 
a sif,rnificantly higher percentage of mi
norities or women than nonminOlities 
or men. 

(4) Application and related preem
ployment forms not in compliance with 
I"ederal legislation. 

(5) Position descriptions inaccurate 
in relation to actual functions and duo. 
ties. 

(6) Tests and other selection tech
niques not validated as required by the 
OFCC Order on Employee Testing and 
other Selection Procedures. 

(7) .Test forms not validated by loca
tion, work performance and inclusion of 
tr'Jnorities and women in sample. 

(8) Referral ratio of minorities or 
women to the hiring supervisor or man
ager indicates a significanth-highel' per-

centage are being rejected as compared 
to nonminority and male applicants. 

(9) Minorities or women are excluded 
from 01' are not partiCipating in company 
sponsored activities or programs. 

(10) De facto segregation still exists 
at some facilities. 

(11) Seniolity provisions contribute to 
overt or inadvertent discrimination, i.e., 
a disparity by minority group status or 
sex exists between length of service and 
types of job held. 

(12) Nonsupport of company policy by 
managers, supervisors or employees. 

(13) Minorities or women lffideruti
lized or significantly underrepresented in 
training 01' career improvement pro
grams. 

(14) No formal techniques established 
for evaluating eITectiveness of EEO 
programs. 

(15) Lack of access to suitable hous
ing inhibits recruitment efforts and em
ployment of qualified minorities. 

(16) Lack of suitable transportation 
(public or private) to the work place in.
hibits minority employment. 

(17) r,abor unions and snbcontractors 
not notifiLd of their responsibilities. 

(18) Purchase orders do not contain 
EEO clause. 

(19) Posters not on display. 
§ 60-2.24 De"e!opment and execution 

of programs. 

(a) The contractor should conduct de
tailed analyses of position descriptlon~ 
to insure that they accurately reflecl: 
position functions, and are consistent 
for the same position from one location 
to another. 

(b) The contractor should validate 
. worker specifications by division, depart

ment, location or other organizat.ional 
unit and by job category using job per
formance criteria. Special attention 
shOUld be giyen to academic, experience 
and skill requirements to insure that the 
requirements in themselves do not con
stitute inadvertent discrimination. Spe
cifications should be consistent for the 
same job classification in all locations 
and should be free from bias as regards 
to race, color, religion, sex, or national 
origin, except where sex is a bona fide 
occupational qualification. Where re
qnirements screen out a dispropOl'tionate 
number of minorities or women such re
quirements ShO'..lld be professionally 
va1idp.ted to job performance. 

(c) Approved position d~scri.ptions 
and worker specifications, when used by 
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the contractor, should be made available 
to all members of management involved 
in the l'ecruiting, screening, selection, and 
promotion process. Copies should also 
be distributed to all recruiting sources. 

(d) The contractor should evaluate 
the total selection process to insure free~ 
dom from bias and, thus, aid the attain" 
ment of goals and objectives. 

(1) All personnel involved in the re~ 
cruiting, screening, selection, promotion, 
disciplinary, and related processes should 
be carefully selected and trained to in" 
sure elimination of bias in all personnel 
actions. 

(2) The contractor shall observe the 
requirements of the OFCC Order per" 
taining to the validation of employee 
tests and other selection procedures. 

(3) Selection techniques other than 
tests may also be improperly used so as 
to have the effect of discriminating 
against minority groups and women. 
Such techniques include but are not re~ 
stricted to, unscored interviews, unscored 
or casuru application forms, arrest rec
ords, credit checks, considerations of 
marital status or dependency or minor 
children. Where there exist data sug
gesting that such unfair discrimination 
or exclusion of minorities or women ex
ists, the contractor should analyze his 
unsporec1 procedures 'and eliminate them 
if they are not objectively valid, 

(e) Suggcsted techniques to improve 
recruitment and incrcase the flow of 
minority or female applicants follow: 

(1) Certain organizations such as the 
Urban League, Job Corps, Equal Oppor" 
tunity Programs, Inc., Concentrated Em
ployment Programs, Neighborhood 
youth Corps, Secondary Schools, Col
leges, and City Colleges with high minor" 
ity enrollment, the State Employment 
Service, specialized employment agen
cies, Aspira, LULAC, SER, the G.I. 
Forum, the Commollwealth of Puerto 
Rico are normCl,Uy prepared to refer mi
nority applicants. Organizations pre~ 
pared to refer women with specific skills 
are: National OrB'aniza.tion for Women, 
Welfare Rights Organizations, Women's 
Equity Action Lengue, Talent Bank from 
Business and Professional Women (in
cluding 26 women's organizations), Pro
fessional Women's Caucus, Intercollegi
ate Association of University Women, 
Negro 'Nomen's sororities and service 
groups such as Delta Sigma Theta, 
Alpha Kappa Alpha, and zeta Phi Beta; 
National Council of Negro Women, 
American Association of University 

Women, YWCA, and sectarian groups 
such as Jewish Women's Groups, Cath
olic Women's Groups and Protestant 
Women's Groups, and women's colleges. 
In addition, community leaders as indi
yiduals shall be added to recruiting 
sources. 

(2) Formal briefing sessions should be 
held, preferably on company premises, 
with representatives from these recruit
ing sources. Plant tom's, presentations by 
minority and female employees, clear 
and concise explanations of current and 
future job openings, position descrip
tions, worker specifications, explanations 
of the company's selection process, and 
recruiting literature should be all in" 
tegral part of the briefings. Formal a1'" 
rangements should be made for referral 
of applicants, followup with sources, and 
feedback on disposition of applicants. 

(3) I>.finolity and female employees, 
USing procedures Similar to subpara
graph (2) of this paragraph, should be 
actively encouraged to refer applicant.s. 

(4) A special effort should be made to 
include minorities and women on the 
Personnel Relations staff. 

(5) :Minority and female employees 
should be made available for participa
tion in Career Days, youth Motivation 
Programs, and related activities in their 
communities. 

(6) Active participation in "Job Fairs" 
is desirable. Company representatives so 
partiCipating should be given authority 
to make on-the-spot commitments. 

(7) Active recruiting programs should 
be carried out at secondary schools, jun
ior colleges, and colleges with predomi" 
nant minority or female enrollments. 

(8) Recruiting efforts at all schools 
should incorporate speCial efforts to 
reach minorities and women. 

(9) Special employment programs 
should be undertaken whenever possible. 
Some possible programs are: 

CD Technical and nontechnical co-op 
programs \vith predominately Negro and 
women's colleges. 

(li) "After school" and/or work-study 
jobs for minority youths, male and 
females. 

Oii) Summer Jobs for lmderprivileged 
youth, male and female. 

(iv) Summer work-study programs for 
male and female faculty members of the 
predominantly minority schools and 
colleges. 

(v) Motivation, training and employ
ment programs for the hard-core unem
ployed, male and fema,le. 
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(10) When recruiting brochures pic
torially present work Situations, the mi
nority and female members of the work 
lorce shoUld be included, especially when 
such brochures are used in school and 
career programs. 

(11) Help wanted advertising should 
be expanded to include the minority news 
media. and women's interest media on 
a regular basis. 

(f) The contractor should insure that 
minority and female employees are given 
equal. opportunity for promotion. SUg
gestions for achieving this result include: 

(1) Post or otherwise announce pro
motional opportunities. 

(2) Make an inventory of current mi
nority and female employees to deter" 
mine academic, skill and experience level 
of individual employees. 

(3) Init.iate necessary remedial, job 
training and workstudy programs. 

(4) Develop and implement formal 
employee evaluation programs. 

(5) Make certain "worker specifica
tions" have been validated on job per
formance related criteria. (Neither 
minOlity nor female employees should 
be required to possess higher qualifica
tions than those of the lowest qualified 
incumbent.) 

(6) When apparently qualified minor
ity or female employees are passed over 
for upgrading, require supervisory per
sonnel to submit written justification. 

(7) Establish formal career counsel
ing programs to include attitude devel" 
opment, education aid, job rotation, 
buddy system and similar programs. 

(8) Review seniority practices and 
seniority clauses in union contracts to 
insure such practices or clauses are non" 
discriminatory and do not have a dis
criminatory effect. 

(g) Make certain facilities and com" 
pany-sponsored social and recreation 
activities are desegregated. Actively en
courage all employees to participate. 

(h) Encourage child care, housing and 
transportation programs appropriately 
designed to improve the employment op
portunities for minorities and women. 
§ 60-2.25 Internal audit and reporting 

systems. 
(a) The contractor should monitor 

records of referrals, placements, trans
fers, promotions and terminations at all 
levels to insure nondiscriminatory pollcy 
is carried out. 

(b) The contractor should require 
formal reports from unit managers on a 
schedule basis as to degree to which 

corporate or unit goals are attained and 
timetables met. 

(c) The contractor should review re
port results with all levels of manage
ment. 

(d) The contractor should advise top 
management of program effectiveness 
and submit recommendations to improve 
unsatisfactory performance. 
§ 60-2,26 Support ~f action programs. 

(a) The contractor should appoint 
key members of management to serve on 
Merit Employment Councils, Community 
Relations Boards and similar organiza
tions. 

(b) The contractor should encourage 
minority and female employees to par
ticipate actively in National Alliance. 
of BUSinessmen programs for youth 
motivation. 

(c) The contractor should support 
Vocational Guidance Institutes, Vesti
bule Training Programs and similar 
activities. 

(d) The contractor shOuld assist sec" 
ondary schools and colleges in programs 
designed to enable minority and female 
graduates of these institutions to com
pete in the open employment market on 
a mO,re equitable basis. 

(e) The contractor should publicize 
achievements of minOlity and female 
employees in local and minority news 
media. 

(£) The contractor should support 
programs developed by such organiza
tions as NatIonal Alliance of Business
men, the Urban Coalition and other 
organizations concerned with employ
ment opportUnities for minorities or 
women. 

Subpart D-Miscellaneous 
§ 60-2.30 Usc of goals. 

The purpose of a contractor's estab
lishment and use of goals is to insure 
that he meet his affirmative action ob
ligation. It is not intended and should 
not be used to discriminate ag'ainst any 
applicant or employee because of race, 
color, religion, sex, or national origin. 
§ 60-2.31 Preemption. 

To the extent that any State or local 
laws, regulations or ordinances, includ
ing those which grant special benefits to 
persons on account of sex, are in con" 
fliet with Executive Order 11246, as 
amended, or with the requirements of 
this part. we will regard them as pre" 
empted under the Executive order. 
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APPENDIX N 

UNITED STATES 
DEPARTMENT OF JUSTICE 

LAW ENFORCEMEN t ASSISTANCE 
ADMINISTRATION 

Instruction I I 7330.1 

July 19, 1974 

EQUAL EMPLOYMENT OPPORTUNITY - GOALS AND TIMETABLES 
Subject: UNDER SECTION 518("0) OF THE CRIME CONTROL ACT OF 1973 

1. PURPOSE. The purpose of this instruction is to set forth 
methods by which LEAA may lawfully measure, by the appli
cation of numerical standards, progress of a recipient of 
LEAA funds in overcoming the effects of past discrimination, 

2. SCOPE. This instruction is of interest to all LEAA regional 
offices and SPA's. 

3. INFORMATION. 

a. On March 23, 1973, the attached memorandum signed by 
the administrative heads of the U.S. Civil Service 
Co~nission, the Equal Employment Opportunity Commission, 
the Office of Federal Contract Compliance, and the 
Civil Rights Division, was issued. This memorandum 
details a permissible method of overcoming the effects 
of past discrimination through the use of numerical 
standards to measure more adequate utilization of 
persons represented in the minority and female workforce. 

b. Using this approach, suggested in the March 23, 1973, 
memorandum, the agency, against which a finding of dis
crimination is made, is required to establish realistic 
numerical goals for the employment of minorities and 
females into specific crafts and trades, and, further, 
to establish realistic timetables within which these 
goals are sought to be reached. 

c. Unlike the case where a quota is imposed, but not 
reached, a failure to meet a specific goal within the 
established time frame may be explained. For instance, 
an agency might show that it conducted a vigorous 
recruitment drive which failed to reach the goal 
desired. It may also be able to establish that the 
go~l as originally imposed was unrealistic, given 
the available minority or female workforce. 

Distribution: Central & Reg~onal InItiated By: Office of civil Rights 
Office Heads Compliance 
Division Directors 
(SPA's, info only) 162 
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d. The legal issue considered in this instruction is the 
right of LEAA, either as a matter of voluntary compli
ance, or as the result of a judicial or administrative 
ruling on the issue of discriminatory hiring and pro
motional practices, to seek the imposition of goals and 
timetabtes. The specific legal question discussed in 
this instruction is the consistency of 5l8(b) of the 
Crime Control Act of 1973 with the "goals and timetables" 
approach of the March 23 memorandum. 

e. A subsidiary question relates to the meaning of a 
"finding" of discrimination necessary to predicate 
the imposition of "goals and timetables" to overcome 
the effects of past discrimination. 

f. Section 518(b) of the Crime Control Act of 1973 provides: 

Notwithstanding anY'other provision of law nothing con
tained in this chapter shall be construed to authorize 
the Administration (1) to require, or condition the 
availability or amount of a grant upon, the adoption 
by an applicant or grantee under this chapter of a 
percentage ratio, quota system, or other program to 
achieve racial balance or to eliminate racial imbalance 
in any law enforcement agency, or (2) to deny or 
discontinue a grant because of the refusal of an 
applicant or grantee under this chapter to adopt such 
a ratio, system, or other program. 

FINDINGS. LEAA finds .that the March 23 memorandum and 
5l8(b) are consistent. In seeking to remedy the effects 
of discrimination either through judicial or administrative 
processes LEAA may appropriately follow the guidelines set 
forth in the March 23 memorandum and not run counter to 
5l8(b). In LEAA's view the setting of goals as contemplated 
by the March 23 memorandum specifically does not involve the 
adoption of a "quota system" or a percentage ratio system 
prohibited by Section 5l8(b) for the reasons set forth in 
that memorandum. Further, Section 5l8(b) involves situations 
where racial balance is sought, not circumstances where ther.e 
have been discriminatory and unlawful practices. 
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CONCLUSIONS. 

a, 

b. 

The imposition of ilgoa1s and timetables" approach as 
outlined in the March 23, 1973,.memorandum represents 
a permissible method of overcom:ng.the eff~c~s of past 
discrimination found to exist w~th~n the h~r~ng and 
promotional practices of a recipien~ LEAA ag~n:y, and 
that the imposition of "goals and t~metab1es ~s con
sistent with 518(b) of the Crime Control Act of 1973. 

LEAA may seek in an effort to overcome the effects of 

Past discrimi~ation believed to exist in the employment 
. . t cy the imposition of practices of a rec~p~en agen , 

" 1 d t-imetab1es", in order to achieve voluntary goa s an • t tad compliance with the civil rfghts 1aw~, sta u es, n 
regulations, affecting LEAA s operat~ons. 

,G/~ ( fro*", 
CHARLES R. WORK 
Deputy Administrator 

for Administration 
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APPENDIX 1. MEMO R~: FEDERAL POLICY ON REMEDIES Appendix 1 
CONCERNING EEO IN STATE & LOCAL GOV'T ~ERSO~NEL SYSTEMS. 

March 23, 1973 

MEMORANDUM FOR 

U. S. Attorneys 
Field Representatives of the Civil Service Commission 
Field Representatives of the Equal Employment 

Opportunity Commission 
Field Repre sentati ve s of the Office of Fede ral Cont ract 

Compliance 

SU I1JECT: Federal Policy on Remedies Concerning Equal 
Employment Opportunity in State and Local 
Government Personnel Sy-stems 

Unde r a number of statutes and an Executive Order, the 

:JBqual Employment Opportunity Commission, the Department of '. 
Justice, the Civil Service Commission and the Department of Labor's 

Office of Fedf!ral Contract Compliance have similar and related 

responsibilities for working with State and local governments in 

ensuring that their various personnel systems are free from 

cHsc:rimination on the basis of race, color, national origin, religion 

or sex. 

Questions often arise of remedies to be employed in cases where 

there has been a finding of unlawful discrimination. 

Since it is important that State and local gove rnments have the bene fit 

of a consistent set of federal standards and requirement,s, these rour 

agencies have jointly developed a statement of policy by which to guide 

themselves and their personnel in dealing with State and local governments 

on this matter. The points cuntained in the attached memorandum 
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are consistent with the President's announced views and each of the' 

signatories is of the view that they are consistent with the previous 

policies of his agency. 

Differences of view may still arise with respect to the interpretation 

of parts of this position statement; in such cases we will expect federal 

fif'Jd rcp,'esentatives to discuss them with each other and with us if 

necessary in order to continue to resolve any issues through dialog'le 

and coordination. 

The Hon. Leonard Garment, Special Consultant to the President, 

recently gave an address on this subject in Washington and we are also 

appending the text of his remarks. 

We are sending information copie s of this memorandum and its 

attachments to State and Local Governments and to the State Fair 

Employment Commissions. 

d 

~ 
n 
Ji 

1\ 
1 
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MEMORANDUM - - PERMISS IBLE GOALS AND 
TIMETABLES IN STATE AND LOCAL GOVERNMENT 

EMPLOYMENT PRACTICES 

This Administration has, since September 1969, 
recognized that goals and timetables are in appropriate 
circumstancl.2s a proper means for helping to implement 
the nation's commitments to equal employment oppor
tunitiea bu:v:.. .:::" t' ~firmative action programs. On 
the other hand., t.:he concepts of quotas and preferen
tial treatmentt: based on race, color, national origin, 
religion and sex are contrary to the principles of 
our laws, and have been expressly rejected by this 
Administration. 

Title VII of the Civil Rights Act of 1964, as 
amended by the Equal Employment Opportunity Act 
of 1972, conferred on the Justice Department and the 
Equal Employment OpportWlity Commission enforcement 
responsibilities for eliminating discriminatory 
e~loyment practices based upon race, color, national 
origin, religion, and sex by state and local govern
ment employers as set forth in that Act. In addition, 
under the Intergoverr~ental Personnel Act and the 
merit standards statutes, the Civil Service Commission 
has an obligation to attempt to move state and local 
governments toward personnel practices which operate 
on a merit basis. The Department of Labor and other 
Executive Branch agencies have responsibilities in the 
area of equal employment opportunities as it affects 
state and local government employers. This memoran
dum addresses the question of how the agencies in the 
Executive Branch (e.g., CSC, EEOC, Justice, Labor and -, 
other Federal agencies having equal employment oppor
tunity responsibilities) should act to implement 
the distinction between proper goals and timetables on 
the one hand, and impermissible quotas and pre
ferences on the other, with due regard for 
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the merit selection principles which many state and 
local governments are obliged to follow, and which 
some state and local government employers do not 
properly follow with regard to equal employment 
opportunities. 

All of the agencies agree that there is no 
conflict between a true merit selection system and 
equal employment opportunities laws -- because each 
requires nondiscrimination in selection, hiring, 
promotion, transfer and layoff, and each requires 
that such decisions be based upon th~ person's 
ability and merit, not on the basis of race, color, 
national origin, religion or sexo The problems 
arise when an employer pays only lip service to the 
concept of merit selection, but in fact fellows' 
employment practices which discriminate on the basis 
of race, color, etc. 

All of the agencies recognize that goals and 
timetables are appropriate as a device to help 
measure progress in remedying discrimination. All 
agencies recognize that where an individual person 
has been found to be the victim of an unlawful 
employment practice as defined in the Act he or she 
should be given "priority consideration" for the next 
expected vacancy, regardless of his relative "ability 
ranking" at the time the new hire is made -- this 
because absent the act of discrimination, he or 
she would be on the job$ All agencies also recognize 
that it may be appropriate for a court to order an 
employer to make a gOQd faith, nondiscriminatory 
effort to meet goals and timetables where a pattern 
of discriminatory employment-practices has been found o 

All agencies recognize the basic distinctions 
between permissible goals on the one hand and impermis
sible quotas on the other. Quota systems in the past 
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have been used in other contexts as a quantified 
limitation, the purpose of which is exclusion, but 
this is not its sole definitiono A quota system, 
applied in the employment context, would impose a 
fixed number or percentage which must be attained, 
or which cannot be exceeded; the crucial considera
tion would be whether the mandatory numbers of per
sons have been hired or promoted. Under such a 
quota system, that number would be fixed to reflect 
the population in the area, or some other numerical . 
base, regardless of the number of potential applicants 
who meet necessary qualifications. If the employer 
failed, he would be subject to sanction. It would 
be no defense that the quota may have been unrealistic 
to start with, that he had insufficient vacancies, 
or that there were not enough qualified applicants, 
although he tried in good faith to obtain them 
through appropriate recruitment methods. 

Any system which requires that considerations 
of relative abilities and qualifications be sub
ordinated tu considerations of race, religion, sex 
or national' origin in determining who is to be 
hired, promoted, etc., in order to achieve a certain 
numerical position has the attributes of a quota 
system which is d~emed to be impermissible under 
the standards set forth herein. 

A goal, on the other hand, is a numerical 
objective, fixed realistically in terms of the 
number of vacancies expected, and the number of 
qualified applicants available in the relevant job 
market. Thus, if through no fault of the employer, 
he has fewer vacancies than expected, he is not 
subject to sanction, because he is not expected to 
displace existing employees or to hire unneeded 
employees to meet his goal. Similarly, if he has 
demonstrated every good faith effort to include 
persons from the group which was the object of 
discrimination into the group being considered 
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for selection, but has been unable to do so in 
sufficient nwnbers to meet his goal, he is not 
subject to sanction. 

Under a system of goala, therefore, an 
employer is never required to hirle a person who 
does not have qualifications needed to perform 
the job successfully; and an employer is never 
required to hire such an unqualified person in 
preference to another applicant who is qualified; 
nor is an employer required to hire a less quali
fied person in preference to a better qualified 
person, provided that the qualifications used to make 
such relative judgments realistically measure the 
person's ability to do the job in question, or other I 

jobs to which he is likely to progress. The terms 
"less qualified" and "better qualified" as used in 
this memorandum are not intended to distinguish among 
persons who are substantially equally well qualified 
in terms of being able to perform the job successfully. 
Unlike quotas, therefore, which may c·all for a p;-e
ference for the unqualified over the qualified, or 
of the less qualifie·l over the better qualified to 
mee.t the numerical r(~quirement, a goal recognizes that 
persons are to be judged on individual abj.lity, and 
therefore is consistent with the principles of merit 
hiring. 

In some job classifications, in which the 
newly hired person learns on the job the skills 
required, and where there is no extensive educa
tion, experience or training required as prerequisite 
to successful job performance, many applicants will 
possess the necessary basic qualifications to 
perform the job. While determinations of relative 
ability should be made to accord with required merit 
principles, where therle has been a history of un
law,Eul discrimination, if goals are s,et on the 
basis of expected vacan\cies and anticipated availa
bility of skills in the market place, an employer 
should be expected to meet the goal~ if there 
is an adequate pool of qualified applicants from the 
discriminated against group from which 
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to make selections; and if the employer does not 
meet the goal, he has the obligation to justify his 
failure'. 

Similarly, w~ere an employer has purported to 
follow merit'principles, but has utilized selection 
procedures which are in fact discriminatory and 
have not been shown validly to measure or to pre-
dict job success (see, Griggs v. Duke Power Co., 
401 UoS. 424), there frequently is no valid basis 
presently available for ranking applicants pbjecti'Vely 
in order of the probabilities of success on the job. ' 
In such circumstances, all agencies agree that a 
public employer will be expected to devise or borrow 
a selection procedure which is as objective as possible 
and is likely to be proved valid and is not likely 

i to perpetuate the effects of past discrimination; and 
to meet those goals which have been set on a vacancy 
basis. The selection procedure should be as objec
tive and job related as possible, but until it has 
been shown to be valid for that specific purpose, it 
must be recognized that rank ordering does not 

. necessarily indicate who will in fact do better on 
the job. Accordingly, 'if the goal is not being met 
because of the interim selection procedure, the 
procedure and other aspects of the affirmative 
action program may have to be revised. All agencies 
agree that use of such goals does not and should not 
require an employer to select on the basis of race, 
national origin, or sex a less qualified person 
over a person who is better qualified by objective 
and valid procedures. Where such procedure~ are 
not being utilized, valid selection procedures to 
determine who will in fact do better on the job 
should be established as soon as feasible in accord
ance with the principles set forth in paragraphs 
2 and 5 below. 
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With the foregoing in mind, the agC!ncies 
agree that the following principles should be 
followed: 

l~ Whenever it is appropriate to establish 
goals. the goals and timetables should take into 
account anticipated vacancies and the availability 
of skills in the market place from which employees 
should be drawn~ In addition, where unlawful 
discrimination by the employer haa been established, 
the corrective action program, including the 
recruiting and advertiSing obligations and the short 
range hiring goals, /?hould also take into account 
the need to correct the present effects of the 
employer's past discriminatory practices. 

2. The goals should be reached through such 
recI'u'iting and advertiSing efforts as are necessary 
llnd appropriate, and the selection of persons only 
from amongst those who are qualified. A goal, unlike 
a <Iuota. does not:. require the hiring of persons 
when cherl are no vacancies~ nor does it require the 
hiring of' a person who is less likely to do well 
on the Job ("less qualified") over a person more 
likely to do well on the job ("better qualified"), 
under valid selection proced\'-::"'~su When the standards 
for determining qualificp·:ion:·~ are invalid and not 
predictive of job success, valid selection procedures 
should be developed as soon as feasible o Where an 
employer has followed exclusionary practices, however, 
tmd has made little or no progress in eliminating the 
effects of its past discriminatory practices, the 
selection struldards it proposes co utilize in deter
mining who is "qualified," or "better qualified" 
will be examined with care to assure that they are 
in fact valid for such purposes and do not perpetuate 
the effects ot the employer's past discrimination 
(Le". which have as little discriminatory impact as 
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possible under the circumstances) and do not raise 
artificial or. unnecessary barriers." 

3. In no event does a goal require that 
an employer must in all circumstances hire a speci
fied number of persons, because such a goal would 
in fact be a quota. It is, however, appropriate 
to ask a court to impose goals and timetables, 
including hiring goals, on an employer who has 
engaged in racial or ethnic ex?lu:sion, or other . 
unconstitutional or ,unlawful employment practices. 
The goals we '"seek in court, like those accepte~ 
voluntarily by. employers, are subject to the l1mita
tions set forth in this memorandum. 

4. As a general matter, relief should be 
I provided to those person s who have been adversely 

affected as a consequence of the employer's unlaw
fully discriminatory practices. All agencies will 
contirae to seek insofar as feasible to have per-
sons who can show that they were injured by such 
practices restored to the position they would be in 
but for the unlawful conduct o In addition, all 
agencies will ~eek to have those persons who have 
been excluded from consideration or employment 
because of such discriminatory p:ractices allowed 
to compete for future vacancies on the basis of 
qualifications and standards no more severe than 
those utilized by the employer in selecting from 
the advantaged grou,ps, unless the increased stan
dards are required by business necessity. Such 
relief will be sought to prevent the erection of 
unnecessary barriers to~ual employment opportunities. 
Such relief will not preclude a public employer 
from adopting merit standards; nor will it preclude 
such an employer who haa previously used invalid 
selection standards or procedures from developing 
and using valid, job related selection standards 
and procedures as contemplated by paragraphs 2 
and 5 of this memorandum. 
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5. Where an employer has utilized a selec
tion device which is itself unlawfully discrimina
tory) relief should be sought to prohibit the use 
of that and similar selection devices (Le., 
devices which measure the same kinds of things) 
together with the development of an appropriate 
affirmative action plan which may include goals and 
timetables in accord with the principles set forth 
in this paper. In addition, we will ask the courts 
to permit the employer to select (or develop) and 
validate a job related selection procedure which, 
will facilitate selections on the basis of relative 
ability to do the job. The speed with which such 
new selection devices can and should be developed 
and validated depends upon the facts and circum
stances of each case. 

Agencies with equal employment opportunity 
responsibilities should take actions in accordance 
with the principles outlined in this memorandum in 
order to assure a coordinated approach within the 
Executive Branch to eliminate discriminatory 
employment practices and their consequences, 
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401 U.S. 424 GRIGGS v. DUKE POWER OOMPANY 
Cite as 01 ~.Ct.I'-IO (1071) 

401 'U.S, 424 
Willie S. GRIGGS et :1J., Petitioners, 

\I, 

DUKE POWER CO~IPAi\'Y., 
No. 124. 

Al'gued Dec. 14, 1970. 

Decided :March 8, 1971. 

Class action by Negro employees 
against employer alleging that employ
ment pl'actices violated Civil Rights Act. 
The United States District Court for 
the Middle District of N ol'th Cal'olina, 
at Greens-boro, 2D2 F.Supp. 243, dis
Plissed complaint) and plaintiffs appeal
ed. The Court of Appeals, 426 F,2d 
1225, affirmed in part, reversed in part, 

. and remanded, holding that in absence 
of a discl'iminatol'Y purpose, requ1t'ement 
of high school education 01' passing of a 
~tandal'dized general intelligence test as 
a condition of employment in 01' trans
fer to jobs was permitted by the Civil 
Rights Act, and rejecting claim that be
cause such requirements operated to 
rencler ineligible a markedly dispropor
tionate number of Negroes, they were 
unlawful under the Act unless shown 
to be job-related. Cel·tiol'ari was grant
ed. The' Supreme Court, ::'11'. Chief Jus-
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tice Burger, held that employer was pro
hibited by pro\'isions of Act pertaining 
to employment opportunities from re
quiring a high school education 01' pass
ing of a standardized general intelligence 
test as a condition of employment in or 
transfel' to jobs, \"here neither standard 
was shown to be significantly related 
to successful job performance, both re
quirements operated to disqualify Ne
groes at a substantially higher rate than 
white applicants, and jobs in question 
formerly had been filled only by white 
employees as pm't of a long-standing 
practice of giving pl'efcrence to ·whites. 

Reversed, 

1\11'. Justice Brennan took no pal't 
in consideration 01' decision of case . 

I, Civil Rights (;::>2 
Objective of COl1g~'e:;s in enacting 

proviAions of Civil Right::; Act pel'taining 
to employment opportunities was to 
achieve equality of employment oppor
tunities and remove barriers that op
erated in the past to f11\'or an identi
fiable group of while employees ovel' 
other employees. Ch·n Rights Act of 
1964, §§ 701 et seq., 708(a) (2), (h), 
42 U.S.C,A, §§ 2000c et seq .• 2000e-2 

, (a) (2), (h). 

I' 
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2. CIvil Rights ~1 
Undcr IH"o\"isiollS of Civil Rights 

Act pertaining to employment opportu
nities, practices, IJI'ocedures, or tc:sis neu
tral on their far.e, and e\'en neutral in 
terms of intent, cahnot be maintained if 
they operate to "freeze" the status quo 
of prior discl'iminatory employment 
practices. Civil Rights Act of 1964, 
§§ 701 et seq., 703(a) (2), (h), 42 U.S. 
e.A. §§ 2000e et seq., 2000e-2(a) (2), 
(h). 

3. Civil Rights ~2 
Congress did not intend by jlrovi

sions of Civil Rights Act pertaining to 
employment OPI)Ol'tunities to guarantee 
a job to every pel'son regardless of qual
ifications; the Act does not command 
that any person be hired simply because 
he was formerly subject of discl'imina
tion, or because he is a membel' of a 
minority group i discriminatory prefer~ 
ence for any group, minol'ity or major~ 
ity, is prccisely and only what Congress 
has proscribed; what is required by 
Congress is rcmoval of artificial, al'bi
tl'ary, and unnecessary barl'iers to em
ployment whcn bal'1'iel's operate invidi
ously to discriminate on basis of race 
Ol~ other impermissible classification. 
Civil R'ights Act of 1964, §§ 701 et seq., 
703(a) (2), (h), 42 U.S.C.A. §§ 2000e 
et seq" 2000e-2(a) (2), (h). 

1. C(,,'II nights ~l 
Provisions of Civil Rights Act pel'

taining to employment opportunities 
proscribe not only overt discrimination 
but also practices that are fail' in form, 
but discriminatory in operation. Civil 
Rights Act llf 1964, §§ 701 et seq" 703 
(n) (2), (h), 42 U.S.C.A. §§ 2000e et 
seq., 2000e'~2(a) (2), (h). 

5. Civil Rights ~l 
If an employment practice which 

operiltes to cxclude Negroes cannot be 
shown to be related to job pel'iormance, 
the practice is pl'ohibiieo by pl'ovisions 
of Civil Rights Act pertaining to em
ployment opportunities. Civil Rights 
Act of Hl64, §§ 701 et seq., 703(a) (2), 
(h), 42 U.S.C.A. §§ 2000e et seq., 2000e-
2(a) (2), (h). 

6. Civil Rights ~1 
Good intent 01' absence of discl'im

inatory intent does not redeem employ
ment procedures 01' testing mechanisms 
that operate as "built~in headwinds" for 
minority groups and are unrelated to 
measuring job capabilitr. Civil Rights 
Act of 1964, §§ 701 et seq., 703(a) (2), 
(h), 42 U.S,C.A. §§ 2000e et seq" 2000e-
2(a) (2), (h). 

7. Statutes ~219 
Administrative interpretation of 

Civil Rights Act by enforcing agency is 
entitled to great deference, Ch·n Rights 
Act of 1964, §§ 701 et seq., 703(a) (2), 
(h), 42 U.S.C.A. §§ 2000e et seq., 2000e-
2(a) (2), (h). 

8. Civil Rights G=>2 
Equal Employment Opportunity 

Commission's constl'Uction of section of 
Civil Rights Act authorizing use of any 
professionally developed ability test that 
is not designed, intended, OJ' used to rlis
criminate because of race to require that 
employment tests be jub-related com
ports with congressional intent. Civil 
Rights Act of 1964, § 703(h), 42 U.S. 
C.A. § 2000e-2(h). 

9. Civil Rights oS=>l 
Employer was prohibited, by pro

visions of Civil Rights Act pertaining 
to employment opportunities, from re
quiring a high school education or pass
ing of a standardized general intelligence 
test as a condition of employment in or 
transfer to jobs, where neither standard 
was shown to be significantly related to 
successful job pel'fOrmallce, both require
ments operated to disqualify Negroes at 
a substantially higher rate than white 
applicants, and the jobs in question for
mel'ly had been filled only by white em
ployees as part of a long-standing prac
tice of giving preference to whites. Civ
il Rights Act of 1964, §§ 701 et seq" 
703 (a) (2), (h), 42 U.S.C,A. §§ 2000e 
et seq., 2000e-2(a) c:~), (h). 

-.l!ack Greenberg, New York City, f~!' Ji'~ 
petitioners, 
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George W. Ferguson, Jr., :for respond
ent. 

Lawrence 1'1. Cohen for the Chamber 
of Commerce of the United States, as 

, amicus clll'iae. 

Mr. Chief Justice BURGER delivered 
the opinion of the Court. 

We granted the writ in this case to 
resolve the question whether an employ-' 
er is prohibited by the Civil Rights Act 
of 1964, Title VIt, , from l'equiring a 
high school ed~ation or passing of a 
standardized' general intelligence test as 
a condition of employment ill 01' transfer 
to jobs when (a) neither standard is 
shown to be significantly related to suc
cessful job performance, (b) both re
quil'ements operate to disqualify Negroes, 
at a SUbstantially higher rate than white 
applicants, and (c) the jobs in question 
formerly had been filled only by white 
employees as part of ~ longstanding 
practice' of giving preference to whites. l 

Congress provided, in Title VII of the 
Civil Rights Act of 1964, for class ac
tions for enforcement of provisions of 
the Act and this proceeding was brought 
by a group of incumbent Negro em
ployees against Duke Power Company. 
All the petitioners are employed at the 
Company's Dan Ri\'er Steam Station, a 
power generating facility located at 
Draper, North Carolina. At the time 
this action was instituted, the Company 
had 95 employees at the Dan Rh'er 
Station, 14 of whom were Negroes i 13 
of these are petitioners here. 

I. 'l'he ,\('t III'oYidcs: 
"Bee. 70:::, (n) It silull be un unluwful 

CIllI)lo;mH'nt vr:ll'tit·c fOl' nn l'I11I)lo~'cl'-

" * * '" * 
.c (2) to limit. f<1'g'l'l'gntc. 61' I'lnssify his 

l'lI1plo,I'(,N, ill nnr wn,\' wlliel) wou1l1 de
IlI'il'l) or tl'llll to c1l'pril'c nn~' indidc1l1nl 
of CIIlI,loYI11l'nt nJll1ol'tnnitil's or otll(1l'1dsp 
ndl'cl',;('II' nffel·t hi:; stntns us nn t'lll-

111o~·cl'. ill'I'anse of sHI·h indil,itlunl's l'(tc:~, 
('O!UI', l'l'ligion. SI'X, or nationul origin. 

'* Ii: I) * iii 

"(h) Xot\\'itill;t:1l11ling nny other 111'0-
vision of thili titll\ it H!H111 not be nn un
ll\\\'ful clIlploymcnt IH'ne-tiee for nn cm-
111oy('r >:< '" '1< to gh'o nnt! to (trot Ullon 
the I'I'sults of any llrorl',,~ionn1J~' ,!c\'clop-

The District Court found that prioLo 
to July 2, 1%5, the effective date of 
the Givil Rights Act of 1964, th'U9om- .l!.27 
pany openly discl'iminated on the basis 
of race in the hiring and assigning of 
employees at its Dan River plant. The 
plant was organized into five operating 
departments: (1) Labor, (2) Coal 
Handling, (3) Operations, (4) Main
tenance, and (5) Laboratory and Test. 
Negroes were employed only in the La-
bor Department where the highest pay-
ing jobs paid less than the lowest pay-
ing jobs in the other four "operating" 
departments in which only whites were 
employed.2 Promotions were l10rmally 
made within each department 011 the 
basis of job seniority. Transferees into, 
a department usuaIIy began in the lowest 
positio~. • 

In 1955 the Company instituted a 
policy of requiring a high school edu
cation for initial assignment to any de
partment except Labor, and for transfer 
from the Coal Handling to 'any "inside" 
department (Operations, l\Iaintenance, 01' 

Laboratory). When the Company aban
doned its policy of restl'icting Negroes to 
the Labor Department in 1965, comple
tion of high school also was made a pre
requisite to transfer from Labor to any 
other department. From the time the 
high school requirement was instituted 
to the time of trial, however, 'white em
ployees hired before the time of the 
high school education requirement con
tinued to perform satisfactorily and 
achieve promotions in the "operating" 

(,11 ubility test 11rovillNl thnt such t~st, 
it!; ndmillistl':1tion 0\' nl'tion 11110n the re
HuH!! i!3 not 110signe(1, intcmlel1 or used 
to rlisc'I'iminat<:> bCI':luse of f(1('C, ('0101'. 
l'I'li!,ion, Sl'X 01' n:ltionnl ol'i~in. « * " 
7.-: Stut. 21i;J, 4:! U.SoC.'. § 20000-2. 

2, A Negro W:1S first u':si!,nc(1 to n job in 
nn 1)1lcrl1till~ Ill'Il:ll'tllll'llt in Angl1Ht lDGG, 
fire months nftl'r C'ilnl'gllH hnll bcen filcI! 
with the Eqll:11 Ellllllo),llIl'nt 01)1l0I'tllllit~' 
COllllllission. 'l'ila (,llIlllo~'Cl', n IIir.:h 
!;I'IIool g'l't1,hlatl' wlto hnd bc!,un ill the 
I,ubor DelHll'tnll'nt in 10G3, wn:-; llr()lllot('ll 
to n job in thc Coal ITallllling DOllilrt. 
mcnt. 
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departments. Findings on this score ~re 
not challenged. 

The Company added a fUl'thet require
ment fol' new employees on July 2, 1965, 
the date on which Title VII became ef
fective. To qualify for placement in any 
but the Labor Department it became nec
essary to l'egistel' satisfactory scorcs on 
two pl'ofepsionally prcpared ap!f.ude 
tests, as well as to have a high school 
education. Completion of high school 
alone continued to render employees 
eligible fOl' transfer to the foul' desirable 
departments from which Negroes had 
been excluded if the incumbent had been 
employed prior to the time of the new 
requirement, In September 1965 the 
Company began to permit incumbent em
plo;l'ees -who lacked a high school educa
tion to qualify for transfe1' from Labor 
01' Coal Handling to an Hinside" job by 
passing two tests-the Wonderlic Per
sonnel Test, which purports to measure 
general intelligence, and the Bennett 
Mcchanjc~1 Comprehension Test, Nei
Lhct· was dirccted 01' intended to measllre 
the abilily to learn to perform a particu
Jar job or category of jobs. The requi
site scores used for both jnitial hiring 
and transfer approximated the national 
mcdian 101' high school graduates.3 

The District Coult had found that 
while the Company previously followed a 
policy of ovcrt l'acial discrimination in 
a period prior to the Act, 8uch conduct 
hnd ccased, Tho District COUl't also 
concluded that Title VII was intended to 
be prospective only and, consequently, 

3, '1'11(' tt'i'lt I!tnnrlnrcl~ nrc thus moro strill
gC'llt thnn tIll' lIir,h :;1'11001 /'('IJuit'(>llll'nt, 
killl'(' th('~' would lWl'N'll out nll}ll'oxinlllt(l
b' hnlf of nil, high 1;(,11001 I(rndnotcll. 

4. 'rhl' to\lt't of '\111IN\h; l'ulcr1 tltnt l'\{lgl'Ol';l 
(llIll'hl.\'('rl in tile r.ohol' TlC'}Ir.l'tIlWll t ot /I 

limn \\'11"11 tll('l'(' WnR no high I;('hool or 
t(',~t \'Nlll!I'I'tllrnf fOl' <'ntl'lUtC!' into th!' 
higll1'1' lln~'il\~ dI'}lnl'tlllNlts ('onl.1 not IIOW 
Ill' l\1adr' Kl1bJ('C't to thOH(\ rN'tuir(,1II1'ntll, 
I-inl'(' Whlt('R hlr('ll l'ollt('m}\otnnrOIl!{l~' into 
tho!lo Ill'plll'tnll'lItx wrrc 1\(1\'(11' lil1bjcc,t to 
tlil'l1I, 'I'b!' COlll't (If All/lrnlil nho 1'1'

clult'Nl thnt thl' ;;~Ili(ll'ity l'ightll of thO~I' 
XI'~l'OI'S hI' III !'osu tOIl on n llhllltwirlr, 
l'\1lh(l1' thon 11 rll']ll\l'tm(lutnJ, bnsiq. Eo\\,-

the impact of prior inequities was be
yond the reach of corrective action au
thol'ized by the Act. 

The Court of Appeals was confronted 
with a question of first impression, as 
are we, concerning the meaning of Title 
VII. After careful analysis a majority 
of that court concluded that a subjecti\'e 
test of the employer's intent should go\'
ern, particularly in a close case, anil that 
in this case therc was no showing of a 
discriminatory purpose in the adoption 
of the diploma and test reQuirements, 
On this basis, the Court of Appeals con
cluded there was no violation of the 
Act, 

.JJhe COllrt of Appeals reversed the JJ;J 
District Court in part, rejecting the hold-
ing that residual discrimination arising 
from prior employment practices was 
insulated from remedial action.4 The 
Coul't of Appeals noted, however, that 
the District Court was correct in its 
conclusion that there was no showing 
of a racial pUl'pose or invidious intent in 
thc adoption of the high school diploma 
l'equirement 01' genel'al intelligence test 
and that these standards had been ap
plied fairly to whites and NegroeG alike. 
It held that, in the absence of a discrim
inatory purpose, use of such l'equil'e
ments was pel'mitted by the Act. In so 
doing, the Court of Appeals rejected the 
claim that becanse these two require
ments operated to render ineligible a 
markedly dispropol'tionate number of 
Negroes, they were unlawful under Title 
VII unless shown to be job related'!; vVe 

1'\'('1', t hr COIIl't of Avpcn1s dt'nil!c1 I'elicf 
to tli(' X('~ro ('mplo~'rcs without n hi::h 
school l'<llll'ntion or its (lqnivo1(1nt who 
W(,I'Cl IIi 1'(111 into tho Lnbor De))ortment 
lIft!'I' iURtitlltion of thc crJllrotionn! l'1)

I}l1it'I'I\Wnt. 

5, Our lIIPlI1hl'l' of thot COl1l't di!;n~I'C('r1 with 
thifl Ili<f!t>f't of tlt{1 cll'C'iRioll, mnintninin::, 
I1fl 110 tht' }l('titiol1rI'R in this Court, thnt 
'1'itll' yIt prohihits tll{1 URO of (l1I1))loy
mont cJ'iteriu tllut ollcrn.tc in II rllcinll,v 
!'xrluNionnl',\' f:l1>lIion nnd do not Il1cmmrc 
~kil!s 01' ohilitir!; m'('Cs~nr~' to }lcl'fOMn· 
11IlC'(I of th(' job!; for whirh thol;l' t'l'it('rin 
nr(l used, 
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granted the writ on these claims. 399. 
U.S. 926, 90 S.Ct. 2238, 26 L.Ed,2d 791. 

[1,2] The objective of Congress in 
the enactment of Title VII is plain from 
the language of the statute. It was to 
achieve equality of employment OPPOl'-

!r;') tunities and r,!£lo\'e barriers that have 
... operated in the past to favol; an identi~ 

fiable group of white employees over 
othe'!, employees. Under the Act, prac
tices, procedures, or tests Ileutl'al on 
their face,· and even neutral in terms 

. of intent, cannot be maintained if they 
operate to "freeze" the 'status quo of 
prior discriminatory cmployment prac
tices, 

[3] The Court of Appeals' opinion, 
and tIle partial 'dissent, agreed that, on 
the record 'in the present case, "whites 
register far better on the Company's al
ternative requirements" than, Negrcies,6 
420 F.2d 1225, 1239 n. 6. 'I'his con~ 
sequence would· appear to be direct~ 

Iy traceable to race, Basic intelli~ 

/ gence must have the means of articu~ 
lation to manifest itself fairly in a test~ 
ing process. Because they are Negroes, 
petitioners have long received inferior 
education in segregated schools and this 
Court expressly recognized these differ~ 
ences in Gaston County v, United States, 

. 395 U,S. 285, 89 S.Ct. 1720, 23 L.Ed,2d 
309 (1969). There, because of the in
ferior education received by Negroes in 
North Carolina, this Court barred the 
institution of a literacy test for votel' 
registration on the ground that the test 
would abridge the right to vote ill
directly on account of race. Congress 
did not intend by Title VII, however, to 
guarantee a job to e\'ery person l'egard~ 
less of qualifications, In short, the Act 

.1:.11 does not command that any person be 
hired simply because he was formerly 
the subject of discrimination, or because 

6, -In Xorth Cnl'oJiIlI1. lOGO crnS\lil stllti:;til's 
"ho\\' that, whilC' 3-1% of whitt! mnll's 
hnt! comllletrrl higu !<cllool, onl~' 12% of 
X(I;,(I'O mnlt's had llono RO, U, S, Burel1l1 
of thc Cell!;\lS, r, S. Census of I'011llla
tion: lOGO, Vol. 1, ClJnrnctol'istic.~ of the 
Population, pt, 3;), Tubll1 '17. 

Similnl'l~', \lith rcspN!t to stnllcln1'llillCd 
t(lsrs, the EEOC in one casc ~ound t,hnt 

he is a member of a minority group. 
Discdminatory preference for any 
group,' minority or majority, is precisely 
and only what Congress has proscribed. 
What is required by Congress is the re
moval of artificial, arbitrary, and un
necessary barriers to employment when 
the ~al'l'iel's operate inVidiously to dis
criminate on the basis of racial 01' other 
impermissible classification. 

J 4, 5] Congress has now provided 
that tests or criteria for employment or 
promotion may not provide equality of 
opportunity merely in the sense of the 
fib led offer of milk to the stork and the 
fox, On the contrary, Congress has now 
required that the posture and condition 
of the job-seeker be taken into account, 
It has-to rcsort again to the fable
provided that the vessel in which the 
milk is proffered be one all seekers can 
use. The Act proscribes not only overt 
discrimination but also practices that 
are fail' in form, but discriminatory in 
operation. The touchstone is business 
necessity. If an employment practice 
which operates to exclude Negroes can
not be shown to be related to job per
formance, the practice is prohibited. 

On the record before us, neither the 
high school completion requil'ement nOl' 
the general intelligence test is shown to 
bear a demonstrable relationship to suc
cessful performance of the jobs for 
which it was used. Both were adopted, 
as the Court of Appeals noted, without 
meaningful study of their relationship 
to job-performance ability. Rather, a 
vice president of the Company testified, 
the requirements \vere instituted on the 
Company's judgment that they genernlly 
would improve the overall quality of the 
wOl'k force. 

use of 11 battery of tests, including tim 
Wonder\il~ 1I1111 Dennett t~stM used by tho 
COIll{\nny ill the instnnt ensr, rcsultcd ill 
GS% of whites pnssing th'e tCHts, ns COIll
Plu'ell with only 6% of thc blncl,s. Dc
rision of EEOC, CGn Empl,l'l·IlO. Guide, 
~ 17,30,1.53 (Dca. 2, 10GG). Sec nl80 
Dccision of EEOG 70-552, GGa Empl. 
Prnc, Guide. f: 0130 (Fcb. 10J 1070). 
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The evidence, howcvel', shows that cm~ 
p}oyces who have not completed high 
school 01' taken the tests have continued 
to jJ(.!1·!orm satisfactorily and make Pl'o~ 
grellS in departments for which the high 
school and test cl'iteria al'e now used.' 
The promotion record of present em
ployees who would not be able to meet 
the new criterla thus suggests the pos~ 
sibility that the l'equit"ements may not 
be tleeded even for the limited Purl)ose 
of preserving the avowed policy of ad
vancement within the Company. In the 
context of this (:...<"e, it is unnecessary to 
reach the question whether testing re
quil'ements that take into account cap
ability for the next succeeding position 
01' related future promotion might be 
\I tilizecl upon n showi ng that such long
l'ange requirements fulfill a genuine 
business need. In the present case the 
Company has made no such showing. 

[6] Th~ Comt of Appeals held that 
the Company had adopted the diploma 
and test requirements without any "in
tention to discriminate against Negto 
employees." 420 F.2d, at 1232. We do 
not suggest thai either the District Court 
01' the Court of Appeals erred in exam
ining the employer's intent; but good 
intent 01' absence of eJjscriminatol'Y in
tent does not rcdeem emp10yment proce
dures 01' testing mechanisms that operate 
as Hbllilt-in headwindsll for minority 
groups and arc unrelated to measuring 
job c:'\lInuility. 

The COm1)anyls laek of discriminatory 
intent is suggested by special efforts 
to help the undereducated employees 

7. l·'or \lXfi\l\\lJI\ IJrt\\'l'I'JI Juh' 2, lOnr;, IlIIiI 
'\'O\'l'lllhl'!' 1-1, lnoo, tIl(! \I(\!'(·\'tttrt~ll of 
whlt(, ('tIl!,Jo.\·\·('1l \\'ho W('l'l' ]lrOmOICll bllt 
wlln \\1'\'(' IIllt 1I1t::h !!('hool I(rIlllutltN! wnfl 
ll\'al'l~' ItI"ntic'i11 to tltl' \lcrl'untl1l:l) of nOI\
:.:t·(lchtnll·1l in til!' ('ntlrl' ",hftl' work Corcl'. 

Il. ~1'1't\1l11 703(h) nlllllil'lI ollly to tl';;t~. It 
hM 1\(1 nlllil/rubilitr to tht' high !:c'llCloJ 
111pJuIlIH I'J'lllli 1'l'IlIl'JI t. 

9. m·;or Gul.lrtilll')< 01\ l':lIllltOYIII~l\t 'i'cst
iHg' 1'1'111'('11111'1'1" h'~111'!1 .\ulwst !H. lDOn, 
111'0\ hit' : ' 

"'rhl' ('Ol\\I\\h,slllll 1ll'('Il1'IIi11 I:b' illt\'I'\lrl'11l 
'\ll'of";;.-;iol1.\ny cit'wlolwd I\bilit~· (('st' to 

through Company financing of two-thirds 
the cost of tuition fOl' high school train~ 
ing. But Congress directed the thrust of 
the Act to the consequences of employ
ment practices, not simply the motivation. 
More than that, Congress has placed on 
the employer the burden of showing that 
any given requirement must have a mani
fest relationship t.o the employment in 
question. 

..l1'he facts of this case demonstrate the -k.~ 
inadequacy of broad and genet'al test-
ing devices as well as the infirmity of 
using diplomas or degrees as fixed meas
ures of capability. History i-; filled 
with examples of men and women who 
rendered highly effective performance 
without the conventiona1 badges of ac
complishment in terms of certificates, 
diplomas, or degrees. Diplomas and test:) 
are useful servants, but Congress has 
mandated the commonsense proposition 
that they are not to become mastenl of 
reality. 

The Companr contends that its genet'al 
intelligence tests are specifically permit
ted by § 703(h) of the Act.1I That sec
tion authorizes the llse of "any pI'ofeg· 
sionally developed ability test" that is 
not "designed, intended 01' used to dis
criminate because of race * * lo' " 

(Emphasis added.) 

[7] The Equal Employment OPPOl" 
tunity Commission, having enforcement 
responsibility, has issued guidelines in
terpreting § 703 (h) to permit only the 
usc; of job~related tests.9 The admini.;· 

180 

mcnn n t!.'st whi!.'h fl\il'I~' 11Il'nXl1r(l:; t!il' 
kno\\'lt'!l!-(I' or ~kil1:'1 rC'Cluirt'll hy tll!' 
IlIll'tir'I1J;II' job or c1:1l<l\ of joh~ whie·\! tli.' 
Itp\llir'l\\lt s(,(,'k,::. ur whirh fnil'l~' affor.!,; 
till' l'mplo~'~I' n 1,1 II In f'!' to IlICn~I\l'I! .tlll' 
1I!lllliC'IIUt'l\ nhiJity to pC'rfol'm n part lrll' 

Inr joh 0\' ('JnR~ of job~. 'l'hll faC't ll1nt :l 

tl'l<t • was 11I'I'pf1l'C'll h~' nil \t1(li\'ill\l;\1 or 
ol'f(nni:(;Ition ('h,i\llil1~ rxpl'ttis(\ ill \l'~t 
pn'\H\t,ntioll do('s not, witlwnt lIlOt'C'. jll";

tify its \I~l' within thl' mrnllinJ,; or 'l"itl., 
YII." 
'1"IIt' l;:F.OC llm:ition h;\~ 1ll'1'1I rlnhorntl'll 
in tilt' nl'\\' Guilh'lhH'R Oil Emlllo~'l'!' ~l'kc· 
tioll PrcCNl\ll'cl>, 20 CFlt § lODi, :)r; Fell. 

~ 
II , I 

if 
i i 
Ii i( 
;-.{ 
I 

l' 

1 
i, 
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tt'ative intel'pretation of th.~-\ct by the 
enforcing agency is entitled to great de
ference. See, e. g:J Un'ited States v. 
CiWof Chicago, 400 U.S. 8, 91 S.Ct. 18, 
27 L.Ed.2d 9 (1970); Udall v. Tallman, 
380 U,S. I, S5S.Ct. 792, 13 L.Ed,2d 616 
(1965) j Power Reactor Development Co. 
\'. Electricians, 367 U.S. 396, 81 S.Ct. 
1529, G L.Ed.2d 924 (1961), Since the 
Act and its legislative history support 
the Commission's construction, this af
fords good ~'eason to treat the guidelines· 
as expressing the will of .,Congress. 

Section 703(h) was not contained in 
the House version of the Civj) Rights 
.Act but was added in the Senate during 
extended debate. For a period, debate 
re\'olvec1 around claims that the bill as 
proposed would prohibit all testing and 

.. force employers to hire ,unqualified per
sons simply because they were part of a 
group formerly subject to job discdm
ination;lO Pl'oponents of Title VII 
sought ,throughout the debate to assure 

RC'g, 12333 (,\ug. J, 10iO). '.rh!'~e guitle. 
lilll's (1 ('1lI.f\mJ thnt 1.'1llI'Jo~'('rs lI~l11g tellts 
have n\'nilnblc "(lnta (lemonstrnting that 
the tl'st ill 11l'Nlidil'(, of Or ~igl\ific'nlltly 
l'orrclnt('d with illillorllint I.'l(,lllcnts of 
\l'D!'I, helw\'ior ",hidt r'ornl,rj~r 01' are' fell)
vant to the ,job or jolJ~ for whie'!l rnnl)i
!lntes nre bcillg I~\·nltmtell." lcl., nt § 
lOOT..I (c'). 

I o. ~rhc ('ongt'e~"ionnl di~rl1s::;ion WfiS 

IlI'oml,ted hJ' the dcl'i!<il)l! of fi hcnl'ing 
examiner fot' t1w IJliJloi~ Filii' EmpJo.I·
llll'ltt COllllni;;,:ioll ill ~h'nl't v. :'tIotofoJa 
Co. (1'111) cll'l'i~icin is ;·I.'I)l'intcll "nt 110 
Cong.Rec. GOO:?) Th!lt Cllse ~uggestecl 
thnt stnntlardizetl' tc~ts on which whites 
\)crformetl better than Xcgroes coulo.l 
lIoyer be use,l. The dec:ision wns taken 
to mC!au tltat, surlt tcsts ('oulli nerer be 
jl1sti[ictl ey~n if thl.' lweus of tlto bl1si. 
I1rSR I'c!]uirrll tlwm. A Humbcr of Scnn. 
tors fl.':ll'cd that 'l'itl'~ "II migllt l'rodu('C 
a Ilimil;u' r('~nlt. f;(,c r()ll1nrks of Sen. 
ntors Rnin, 110 C'ollu.Hrc\ vGl·i-fiOl G; 
~mnthN'R, icl., lit 50DO-COOO; IIol1nI1l1, 
id., nt 7012-7013: IIi II. id" at R447; 
'l'()\\'cr, id., nt /)(JZ!; 'l'nlmnrlgl'. itT., fit 

002G-l1020; l~ulbriglit, id., lit D:if)[HlGOO; 
awl :mlclIller, id., at DOOO. 

I!. 'l'be Court of Ap!ll'nlil IlInjl)rit)', iu 
fil1(lillg no 1'1.'(J\til'f'lllrllt in 'Title "II: tltnt 
<.' tt1 l'ioYlllrnt tl'l3tS he juu relatecl, rL'lircl in 
part on II quotnt!on froll\ all carlier 
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the cntlCS that the Act would have no 
elfeet on job-related tests. Senatol's 
Cas~ of New Jersey and Clark of Penn
sylvania, comanagers of the bill on the 
Senate floor) issued a memol'andum ex
plaining that the proposed Title VII "ex~ 
pl'essly protect~ the employe.r's right to 
insist that' any prospective applicant, 
Negro or white, 'must meet the'applicable 
job qualifications. Indeed, the very 
purpose of title VII is to promote'hiring 
on the basis of job Cjttalificntions, ~'athel' 
than on the basis of ral~e or color." 
110 Cong.Rcc. 72/17.11 (E',mphasis add~ 
ed.) Despite.J1hese ass ,trances, Sen~ ..lias 
ator Tower of Texas introduced an 
amendment authorizing "professionally 
develo'ped ability tests." Proponents of 
Title ViI opposed the amendment be
cause, as written, it ',vould permit an 
employer to give any test, "whether it 
was a good test or not, so long as it 
was professionally designed. Discrim~ 
ination couid actually exist under the 

Cinrk-Cnsc intertm!tnti\'c lIIcmormlllllm 
nddrQssccl to the fjllCl;tioll of tho I'on~titn
tionnlity of Titll! YII. The Senfitors 
snhl in thnt llll'ltlornndnm: 

"Therc ill no requirement in title VII 
thnt clllpJoycrH nbntHlon bona fide qnnl
ific'ntioll tests \\'h~re, hernuse of differ. 
cnreR in bac](gronnll nlll1 edncntion, lII~m
bel'S of S0ll10 groUI);; nrt' nhle to perform 
bcttcr on thCk!l tests thon mcmbcl's of 
other gl'QUllR. An l'ltlllloyer mill' IlI't hill 
q\1!I!ific'ations ns hh:h liS h(.' likcH, he may 
test to dctcrrniul' whit'h nlllllicnnts hnye 
thesa qnfllificl\tion~. nIlIl he mny hirc, 
n~sigJl, nnll promote on the hnsis of test 
\ll'rfol'mnnce." 110 ('ong.nec. 7213, 
Howcvcr. nothing th.'r~ stllte!l conflicts 
with the Intcr IIll.'tnornnrl\ulI lIen ling Riled. 
firllll.v lI'ith thl' Ill'batc 01'1.'1' I.'llIllloJ·cr 
testi\l~, 110 COlIg.Rl't,. 7247 (f]uotrd from 
ill the trxt nhol'!.') , in which Senti tors 
C/ork find C'nsr ('xlllninNT thnt tt'stll 
whirh !1lN18nrr "I1\1ll!ir'nblrl job (lunllCirrt. 
tionR" IIrc pCI'mis:<ibh' Ul1rlcr ',fitle YII. 
III thc ('tll'lier ll\c!l1ornn(]nll\ (,Inrlt nnd 
('nse a~Rn!'!'!1 tltr Sl'nllh~ thnt ('1tI11Io~'l'rs 
",rfC llot to b(' proltiuit<.'d from using 
test:; that Ill't('l'lllinl.' qualificatiolls. Cer
tnin\~' a l'ensonnh\c illtrrllr~tl\tion of ",hilt 
the S~lInt!lr:\ Ilwnnt, in liliht of thc subRe
(jtU.'l1t IllI.'UlOrllll!Jum eli !'('ct('IJ spC'('ificnl1y 
at ellwloy!.'r tcstin;:;. was thnt !lothing in 
the At't IH'CI'ents ('Illploy!.'l's from requir
itlg tlrnt flPVIi('011tS be fit for tile job. 
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guise of compliance with the statute." 
110 Cong.Rec. 13504 (remarks of Sen. 
Case). 

[8J The amendment 'was defeated 
and two days later Senator Tower of
fered a substitute amendment which was 
adopted verbatiin and is now the test
ing provision of § 703(h). Speaking for 
the supporters of Title VII, Senator 
Humphrey, who had vigorously opposed 
the first amendment, endorsed the sub
stitute amendment, stating: "Senators 
on both sides of the aisle who were deep
ly interested in title VII have examined 

.li36 the text of this.2mendment and have 
found it to be in accord with the intent 
and purpose of that title." 110 Congo 
Rec. 13724. The amendment was then 
adopted.1? From the sum of the legis
lative history relevant in this case, the 
conclusion is inescapable that the 
EEOC's construction of § 703(h) to re
quire that employment tests be job re
lated comports with congressional intent. 

[9J Nothing in the Act precludes the 
use of testing or measuring. procedures; 
obviously they, are useful. What Con
gress has forbidden is giving these de
vices and mechanisms controlling force 
unless they are demonstrably a reason
able measure of job performance. Con
gress has not commanded that the less 
qualified be preferred over the better 
qualified simply, because of minority 
origins. Far from disparaging job qual
ifications as such, Congress has made 
such qualifications the controlling fac
tor, so that race, religion, nationality, 
and sex become irrelevant. What Con
gress has commanded is that any tests 
used must measure the person for the 
job and not the person in the abstract. 

12. R('llntm' 'l'o\\,el"H ol'igilll1l nllll'lIlll1l('nt 
I1t'o\'id('11 ill lll1rt thnt n t0lSt wo1l111 lie 
111'I'llIi~silJll' "if ... ... * in the C'I1HC of 
finy inlliritlnul who ill seeking emll!oymcnt 
with ~lI('h cll1l1lo~'er, such tm;t is t1~signed 
to determine or l)rCllict whether '~\'(!h inui
\'illnnl L~ f;ll'itnlJlc or trnillahl(> With 1'('

f;ll~/'t to hi~ \lllllllo~'lI\r!lt in th\) 11111'til'lIlnr 
husilH'};H 01' l'nterjll'isl' illYoll'('d * * *:' 
110 Cong,TIec. 13,:HJ2. 'l'hi~ I!m/:lIngc ill-

The judgment of the Court of Apl)eals 
is, as to that portion of the judgment 
appealed from, reversed. 

1\11'. Justice BRENNAN took 110 part 
in the consideration or decision of this 
case, 
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APPENDIX P 

AN OUTLINE OF SUBSTANTIVE CASE LAW INTERPRETING THE LEGAL 
AUTHORITIES PROHIBITING EMPLOYMENT DISCRIMINATION 

(Prepared by IAOHRA for LEAA Training Conferences) 

A. What are the legal consequences of statistical disparity in a 
public employer's work force? 

B. Can an act be con'sidered discrimi-natory even though the employer 
did not so intend, or ~ill, or was not motivated by bad faith? 

C. Is the employer under a duty of fair rectuitment? 

D. Und~r what circumstances are employment practices con~idered 
d i scr im i natoryi 

'E. How mayan employer demonstrate that there is a valid relation
ship between the employment practice and successful job 
performance? 

f F. What are some of the types of public employment practices that 
have been ruled discriminatory by the courts and administrative 
agencies responsible for enforcing laws proh~bitlng employment 
discrimination? 

G. What are the obligations of a public employer to make job 
assignments and maintain lines of progression without regard to 
race, sex, religion, or national origin? 

H. What types of practices violate the prohibition not to discri
minate in terms and conditions of employment? 

I. What types of seniority and promotional systems have been 
adjudged discriminatory? 

J. What are the statutory and judge-made exceptions or defenses 
to a charge 'of employment discrimination under Title VI I? 

K. Have veteran's preference and the so-called "rule of three" been 
challenged as discriminatory? 

L. What remedial steps have been ordered by courts and administra
tive bodies to eliminate discrimination? 
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M. What are the limits of the discretion of a federal agency to 
secure voluntary compliance with Title VI? 

N. Are state agencies under any special obligation to ensure non
discrimination? 
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AN OUTLINE OF SUBST~NTIV5 CASE LAW INTERPRETING THE LEGAL AUTHORITIES 

PROHIBITING EMPLOYMENT DISCRIMiNATION 

A. What are the legal consequences of statistical disparity in a 

public employer's work force? 

/ 

1. A prima facie case of discrimination is created. Morrow v. 

Crisler, _" _ F. Supp. _ (D. C. Miss. 1971); Chance v. 

Board of Examiners, 458 F. 2d 1167 (2nd Cir. 1972), aff'g. 

330 F. Supp. 203 (S.D. N.Y. 1973); Carter v. Gallagher, 452 

F. 2d 315 (8th Cir. 1971) Cert. den'd, 406 U.S. 950' (1972); 

Western Addition Community Organization v. Alioto, 340 F. 

Supp. 1351 (N.D. Cal. 1972). 

2. A violation of the law is established. NAACP v. Allen, 

340 F. Supp. 703 (M.D. Ala. 1972); Parham v. Southwestern 

Bell Telephone Co., 433 F. 2d 421 (8th Cir. 1970); Rios v. 

Enterprise Ass'n. Steamfitters, 326 F. Supp. 198 (D.C. N.Y. 

1971) . 

3. It is used as evidence of discrimination and will be weighed 

along with other facts tending to prove or disprove a violation. 

Penn v. Stumpf, 308 F. Supp. 1238 (D.C. Cal. 1970); Arrington v. 

MBTA, 306 F. Supp. 1355 (D. Mass. 1969); Baker v. Columbus 

Municipal Separate School Dist., 329 F. Supp. 706 (N.D. Miss. 

1971), aff'd., 462 F. 2d 276 (5th Cir. 1972); Castro v. Beecher, 

334 F. Supp. 930 (D. Mass. 1971), modified, 959 F. 2d 725 (1st 

Cir. 1972). 

B. Can an act be considered discriminatory even though the employer 

did not so intend, or will, or was not motivated by bad faith? 
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1. exclude, diminish or otherwise adversely affect the employment 

opportunities of minority individuals; 

2. subject minority individuals to inferior or a diminished 

number of programs, services, and activities; or 

3. make minority employment or participation difficult because of 

the lack of adequate public transportation or local housing 

or both. 

If the proposed location will produce any of the abovementioned 

results, the correctional agency "must take steps to secure actual 

employment of minority individuals" inGluding such steps as eqsuring 

that there is an adequate housing supply available and providing 

transportation to the facility. 
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1 • Yes. e. g. t , 

(a) in Shield Club v. City of Cle,Yeland _ F. Supp. _ 

(N.D. Ohio 1972), even though the Civil Service Commission 

testified that it attempted to design an unbiased test for 

police officer applicants, the court ordered the test 

eliminated because of its discriminatory effect; 

(b) in Holliman v. Price, _ F. Supp. _ (E.D. Mich. 1973), 

the court praised the Civil Service Commission's efforts 

to validate its patrolman's exam but went on to order. 

the test eliminated because the validation results were 

inadequate and the test adversely affected minorities; 

(c) in Bridgeport Guardians v. Bridgeport Civil Service 

Corrmission, _' _ F. 2d _ (2d Cir. 1973) aff'g. 354 F. Supp. 

778 (D.C. Conn. 1973), the circuit court affirmed the 

lower court's imposition of a hiring goal of 15% black 

and SSA even though the ci vil servi ce comm; ssi on had not 

intended the discriminatory results of its employment 

pol i cies; 

(d) the U. S. Supreme Court, in Griggs v. Duke Power Co., 

401 U. S. 424 (1971) said: 

"[GJood intent or absence of discriminatory 

intent does not redeem employment procedures 

or testing mechanisms that operate as 'built-in 

headwinds' for minority groups and are unrelated 

to measuring job capability." 
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C. Is the employer under a duty of fair recruitment? 

1. A recruitment system which relies on referrals from friends 

and relatives of present employees is discriminatory if the 

present work force is predominantly white or male, e.g., 

(a) in Morrow v. Crisler, supra, the use of such a recruit

ment system by the Mississippi Highway Safety Patrol was 

enjoined because it was tainted with nepotism and 

favoritism to the disadvantage of blacks; 

2. Pictorial advertisements used for recruitment purposes must 

depict members of all races and both sexes in the labor market: 

(a) in Morrow v. Crisler, supra, the use of a film which 

depicted only white officers was enjoined because it 

implied that responsible positions were open to whites 

only; 

(b) in Allen v. City of Mobile, 331 F. SUppa 1134 (S.D. Ala. 

1971), aff'd., 466 F. 2d 122 (5th Gir. 1972), the Mobile 

Police Department was ordered to consult with black 

leaders to determine the most effective means of generat

ing black applicants and to utilize advertisements depicting 

both black and white police officers. 

D. Under what circumstances are employment practices considered 

di scrimi natory? 

1. When an employment practice screens out a disproportionate 

number of members of a protected class and it has not been 

shown to be related to successful jo b performance. The 

U. S. Supreme Court in the most important Title VII case 

to date said unanimously: 
18B 
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"If a,n employment practice which operates to exclude 

Nl?grop.s cannot be shown to be related to job performance, 

the practice is prohibited." Griggs v. Duke Power Co., 

supra. 

2. Procedurally, once it is determined that an employment practice 

operated to the disadvantage of a protected class, the burden 

is shifted to the employer to demonstrate that there is a 

valid relationship between the qualification or practice ann 

the job. Griggs v. Duke Power Co., supra.; Carter v'. Gal"iagher, 

supra; Castro v. Beecher, 459 F. 2d 725 (1st Cir. 1972). 

E. How many an employer demonstrate that there is a valid relationship 

between the employment practice and successful job performance? 
,,/ 

1. If the employer has validated its employment pral:tices, 

it has then adequately proven the relationship. Griggs. v. 

Duke Power Co., supra. 

. 2. The decisions involving public employers which arose out of 

42 U.S.C par. 1983, have held, with respect to validation 

procedures, that: 

(a) professional validation procedures must be followed in 

order to demonstrate a meaningful relationship between 

the use of the employment practice and job performance. 

Pennsylvania v. O'Neill, 348 F. SUppa 1084 (E.D. Pa.), 

modified en bane, _ F. 2d _ 5 EPD par. 8448 (3rd Cir. 

1973); Castro v. Beecher, supra; Chance v. Board of 

Examiners, supra; Bridgeport Guardians V. Bridgeport 

Civil Service Commission, supra; Holliman v .. Price, supra; 

Morrow v. Crisler, supra. 
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(b) the validation procedures specifically set forth in 

EEOC IS Gui de 1 i nes on Employee Se 1 ecti on Procedu}"es 

must be followed by public employers (and now that 

public employers are covered by Title VII, this is no 

longer an issue). Carter v. Gallagher, supra; Fowler 

V. Schwarzwalder, _ F. Supp. _ (D. Minn. 1972); 

Western Addition Community Organization v. AliotQ,. supra; 

Coffey v. Braddy~ .. _ F. Supp. _ (M.D. Fla. 1971). 

F. What are some of the types of pub 1 i c employment practi ces th at 

have been ruled discriminatory by the courts and administrative 

agencies responsible for enforcing laws prohibiting employment 

di scriminati on? 

1. Written tests, including: 

state civil service commission test administered 

to all applicants for Boston Police Department, Metro

politan District 'Commission, Massachusetts, Bay Trans

portation Authority, Capitol Police and police forces 

in several other towns and cities of Massachusetts 

(liOn their face the questions seem no better suited to 

testing ability to perform a policeman's job than would 

be crossword puzzles. ") Castro v. Beecher, supra; 

entry level hiring and promotional exam administered 

by Philadelphia City Police Department held discri

minatory; even though the defendants demonstrated a 

correlation between test score and successful academic 

performance in the police training academy, the court 

held that this does not meet EEOC standards requiring 
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correlation betwE!en test scores and successful on-the-job . 
perfonnance, Pennsylvania v. O'Neill, supra; 

the Otis Quick S(:oring Mental Test used by the Mississippi 

State Highway Patrol, Morrow v. Crisler, supra; 

Public Personnel Association's four-exam series held 

discriminatory: the court noted that this series is 

currently used by several hundred jurisdictions and 

between 15,000 and 20,000 copies are sold annually) 

Bridgeport Guardians v. Bridgeport Civil Service Commission, 

supra; 

a qualifying score on the National Teacher's Exam 

\'1as struck as a requi rement for teachi ng pos iti r"s 

because whi le the exam \'Ias desi gned to measure CD, lege 

training, it was not a predictor of teaching ability 

or "classroom effectiveness. 1I Baker v. Columbus Muni

cipal Separate·School District, supra. 

2. Min'!mum educational requirements, including: 

high school diploma or its equivalency: "History is 

fill ed with exantp les of men and women who rendered 

highly effective perfonnance without the conventional 

badges of accomplishment in terms of certificates, 

diplomas, or degrees ,II Griggs v. Du~Power' Co. supra; 

a recently instituted requirement th,at all police 

officer applicants possess 2 years of college credit 

was ordered eliminated because it produGed an adverse 
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effect on minorities and a study showed no significant 

difference in job performance between those officers who 

had earned the credit and those who had not, Holliman v. 

Price, supra; 

a G.E.D. or high school diploma is not a necessary 

requirement for fire fighter applicants but Minneapolis 

may require that the new hire obtain the educational 

minimum within 2 years after his/her appointment. Carter 

v. Gallagher; supra; 

in Castro v. Beecher, hall/ever, the appeals court affirmed 

the finding that the high school diploma requirement of 

the Boston Police Department was "supported by a mean

ingful study of its relationship to job performance 

abi 1 ity. II 

3. Arrest and/or Conviction Records: 

arrest and conviction information were 2 of 26 factors 

considered discriminatory in a general background investi

gation conducted of police officer applicants by the city 

of Philadelphia. Pennsylvania v. OINeill, supra; 

a rejection due to a disorderly conduct arrest and an 

Army desertion record was ruled illegal by the Illinois 

Fair Employrnent Practices Commission because these 

criteria were not shown to be job-related. Oats v. 

City of Cairo; 
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all fi~ fighter applicants were required to list their . 
arrest/conviction histories; the court ordered the arrest 

inquiry eliminated entirely and restricted conviction 

inquiries to felonies committed within 5 years prior 

to the date of application, Carter v. Gallagher; supra. 

4. Garnishments: 

firing of minority employee ruled illegal because a 

disproporti onately hi gher number of mi noriti es are subjec.t 
\ 

to garnishment procedures, Johnson v. Pike, 332 F. Supp. 

490 (D.C. Calif. 1971); 

5. Credit references, stable work record: 

the genera' background investigation conducted by 

Philadelphia of all police applicants which was declared 

illegal included this information, also, Pennsylvania v. 

O'Neill; 

6. III egi timate chil dren.: 

7. 

in an advisory opinion the \~ashington, D. C. Office of 

Human Rights decided that the fathering of childred out 

of wedlock as a bar to employment as a police officer had 

a discriminatory impact on black applicants, Office of 

Human Rights Opinion No.1, Sept. 1'1, 1972; 

Minimum height-weight requirements: 

a female applicant for the position of Park Police 

Officer was rejected by the U. S. Civil Service Commission 
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because she failed to meet the height and weight require

ments (between 5'8" and 6'5 11 and a minimum weight of 145 

lbs.). The U. S. Civil Service Commission Board of 

Appeals and Review ruled that the height/weight require-

ment was not based on a job analysis and bore no "rational 

or rf1evant relationship to successful performance in the 

position in question. 1I As a result of this decision, the 

requirement was eliminated for all police functions under 

the U. S. Civil Service's jurisdiction, including Park 

Police, U. S. Marshals, Special Agents, U. S. Border 

Patrol, and FAA Airport Police, In re Shirley Long, 

November 13, 1972. 

the N. Y. Supreme Court, Appellate Division, in Callery 

v. NYC Department of Parks & Recreati on, 197", hel d the 

minimum height/weight requirements illegal because "the 

statistics show the standards imposed exclude virtually 

all women and that those standards serve no job related 

purpose;1I the court cited as authority N. Y. State Division 

of Human Rights v. N.Y. - Pa. Professional Baseball League, 

36 App. Di v. 2d 364 (1971), whi ch affi rmed '. lower cour't' s 

ruling striking minimum height/weight standards for 

positions as umpires because' they were discriminatory as 

to females; 
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- the Iowa Civil Rights Conmission recently ordered the , . . 
Des Moines Police Department to drop its minimum height/ 

weight reqUirement, Moore v. ~ity of Des Moines Police 

Department and Civil Service Commission; 

the Waterbury. Connecticut Police Department dropped its 

height requirement after a public hearing based on a 

complaint of national origin discriminafion filed by a 

Puerto Rican with the Connecticut Commission on Human 

Rights and Opportunities, Mendez v. Waterbury Police 

Dept., FEP-28l-3~ 

in Castro v. Beecher, the SSA plaintiffs alleged that 

the Boston Police Department's height requirement is 

. discriminatory on account of national origin, but the 

court found that plaintiffs had not met their burden of 

proof because they had failed to offer statistics 

showing a disparate effect on SSA's; 

a lower state court eliminated the requirement that all 

Oakland police applicants be male, but retained the 

height/weight requirement, Hardy v. Stumpf, Cal Super. 

Ct. (1972); 

8. Minimum and maximum age requirement: 

the minimum age requirement of 20 was found to affect 

adversely the recruitment of young blacks and the court 

ordered it lowered to 18; the maximum age limit of 30 

was found to carry forward the effects of prior exclusionary 

195 

.,~) , 



* 

9. 

10. 

practices and the court ordered it raised to 35 until 

such time as a representational number of blacks are 

hired as fire fighter~ Carter v. Gallagher; 

U. S. Citizenship requirement: 

the U. S. Supreme Court has declared U. S. citizenship as 

a requirement for appointment to public employment 

positions invalid under theEqual Protection clause of 

the U. S. Constitution; exceptions may be made only with 

respect to positions involving formulation or review of 

broad public policy, Sugarman v. Dougall, U.S 

(1973); 

Refusal to hire females because*: 

of marital status, Sprogis v. United Airlines, 444 F. 2d 

1194 (7th Cir.1971); 

of pre-school age children, Phillips v. Martin Marietta 

Corp., 400 U.S. 542 (1971); 

of customer or client preference for males, Diaz v. Pan 

American Airways, Inc., 442 F. 2d 385 (5th Cir,' 1971); 

some females may not be able to perform the job; the 

employer has the burden of, proving that "all or sub

stantially all women would be unable to perform safely 

and efficiently the duties of the job involved," Weeks v. 

Case law based on sex discrimination primarily involves private employers 
because (a) EEOC did not have jurisdiction over public employers until 
March, 1972 and (b) the Equal Protection Clause of the U. S. Constitution 
was not conclusively i'nterpreted so as to include females until the U. S. 
Supreme Court decided, Reed v. ~ 401 ,U.S. 71 (1971). 
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Southern Bell Telephone & Telegraph, 408 F. 2d 228 (5th 

Cir. 1969); 

l4hat ar/;! the obligations of a public employer to make job assign

ments and maintain lines of progression without regard to race, 

sex, religion, or national origin? 

1. Black police may not be exclusively assigned to patrol black 

neighborhoods, Baker v. City of Petersburg, 400 F. 2d 294 (5th 

Cir. 1968). 

2. All officers must be assigned duties on an integrated basis, . 

including 2-person patrol cars, Allen v. City of Mobile, 331 F. 

Supp. 1134 (S.D. Ala. 1971), aff'd 466 F. 2d 122 (5th Cir. 

1972). ~ 

3. The N.Y.C. and Allen Park, Michigan policies .of refusing 

women the same opportunity for promotion as men because of 

sex-segregated lines of progression were declared illegal, 

Shpritzer ,v. Lang, 234 NY.S. 2nd 285; Michigan Civil Rights 

COlTlllission v. City of Allen Park, #2734-S, 2735-5, Nov. 23 and 

24, 1972. 

4. So-called state "protective 1 aws" are contrary to Ti tl e VII 

and hence invalid under the Supremacy Clause of the U.S. 

Constitution when they limit equal opportunities for females. 

Rosenfield v. Southern Pacific 293 F. Supp. 1219 (C.D. Calif. 

1968) aff'd. 444 F. 2d 1219 (9th Cir, 1971); Bowe v. Colgate

Palmolive, 416 F. 2d 711 (7th Cir. 1969), 

H. What types of practices, violate the'prohibition not to discrim'inate 

in terms and conditions of employment? 
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1. Unequal application of disciplinary actions and other forms of 

harassment, Michigan Civil Rights Commission v. Detroit Police 

Department, #2272-EM, Sept. 27, 1968. 

2. Unequal Day for equal work, as in the case of Rouse v. Nebraska 

Commission on Law Enforcement and Criminal Justice, NEB 71-3-350, 

dated Oct.. 24, 1972, where the Nebras ka Equal Opportuni ty Com-

'mission found that a $4,000 per annum pay differential was 

unwarranted on the basis of different job duties; see also Mize 

v. N. Y. State Division of Human Rights, NY Sup. Ct. App. Div., 

1972 , 

3. Failure to provide maternity leave to: 

unwed as well as married women, Doe v. Osteopathic Hospital 

of Wichita, 333 F. SUppa 1357 (D. Kan. 1971); 

men as well as women (child care leave), Danielson v. 

Board of Higher Education, ___ F. SUppa ____ (D.C. N.Y. 1972); 

4. Mandatory medical leave unsupported by medical evidence has 

been held to be: 

a deni a"1 of the Equal Protecti on C1 ause of the 14th Amend

ment to the U. S. Constitution, LaFleur v. Cleveland Board of 

Education, 326 F. Supp. 1208 (N.D. Ohio 1971), rev'd 465 F. 

2d 1184 (6th Cir. 1972) cert. granted ____ U.S. ____ (April 23, 

1973); Pock1ington v. Duval County School Board, 345 F. 

Supp. 163 (S.D. Fla. 1972); Monell v. Dept. of Social 

Services, NYC, F. Supp. _(D.C. N.Y. 1972); 
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Parkinson v. City of Cleveland Police Department et al., 

C.A. 3-338, consent decree entered April 17, 1973; 

a permissible classification based on sex, Schattman v. 

Texas EmplOyment Commission, 459 F. 2d 32 (5th Cir. 1972), 

cert. den'd. 41 LW 3372 (Jan. 8, 1973); Struck v. ~ 

of Defense, 460 F. 2d 1372 (9th Cir. 1971) cert. granted 

41 LW 3220 (Oct. 24, 1972), vacated and remanded to 

determine mootnees, 41 LW 3346 (Dec. 19, 1974) 

5. An employer may not provide fringe benefit policies that 

discriminate on the basis of sex, Frontiero v. Laird, _U.S. 

_,41 LW 4609 (May 14, 1973). 

6. Retirement plans which require that males and females retire 

at di fferen't ages vi 01 ate Ti t1e VII, Bartmess" v. Drewrys 

U.S'.A., Inc., 444 F. 2d 1186 (7th Cir. 1971). cert. denied, 

404 U.S. 939 (1971); Dillinger V. East Ohio Gas Co,,_, _ F. Supp. 

_ (N.D. ohio, 1971). 

1. What types of seniori,ty and promotional systems have been adjudged 

di s cri mi natory? ' 

1. The Mobile, Alabama Police Department seniority system was 

declared illegal because it carried forward the effects of 

prior discriminatory practices by measuring in-grade service 

rather than departmental seniority, Allen v. City of Mobile. 

See also Harper v. Mayor and City Council, _ F. SUppa __ 

(D. md. 1973) 

2. The Mobile and ~altimore promotional policies were also held 

, di scriminatory because they were implemented by performance 

ratings which relied on white supervisors' subjective evaluations 
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of non-white employees, Allen v. City of Nobile, Harper v. 

r~ayor and Ci ty Counci 1 . 

J. What are the statutory and judge-made exceptions or defenses to a 

charge of employment discrimination under Title VII? 

1 . Statutory: 

(a) The. discriminatory practice, if it disadvantages members 

of one sex, national origin or religion (race is not 

included in this exception), is a BFOQ (bona fide 

occupational qualification); this has been construed to 

require that sex, religion, or national origin be essential 

to the performance of the particular job in question. 

Rosenfeld, v. So. Pac., supra; Bowe v. Colgate-Palmolive, 

supra; 

(b) The seniority system under challenge is a bona fide 

seniority system; but this defense does not apply if the 

seniority system carries forward or preserves' prior 

discriminatory practices (as, e.g., in Allen v. City of 

Mobile, supra). Local 189, Papermakers and Paperworkers 

v. U. S., 416 F. 2d 980 (5th Cir. 1969), cert. denied, 397 

U.S. 919 (1970); Robinson v. Lorillard, 444 F. 2d 791 

(4th Cir. 1971); 

(c) The challenged test is professionally developed; however, 

even if the.test is professionally developed, if it has 

a discriminatory effect it is illegal. Griggs v. Duke 

Power Co. ; 

(d) The statute does not require an employer to grant pre

ferential treatment to a protected class in order to 

cure an imbalance in his work force; but courts may 

grant injunctive relief requiring that members of the 
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disadvantaged class be hired after a finding that they 

have been unlawfully excluded. U. S. v. IBEW, #38, 

428 F. 2d 144 (6th Cir. 1970), cert. denied~ 400 U. S. 

942 (1972); U. s. v. Lathers, #46, 471 F. 2d 408 (2d 

Ci r. 1973);, 

(e) The employer was relying on an EEOC opinion as to the 

legality of the challenged activity; this defense includes 

only those opinion letters identified as such as defined 

by EEOC regulation. Robinson v. Lorillard;lPapermak~ 

and Paperworkers v. U. S. 

2. Judge-made: 

(a) The doctrine of "business necessity": this doctrine was 

referred to in Griggs v. Duke Power Co. as the "touchstone" 

of an employer's defense of practices that have been 

shown to impact adversely on protected classes. The 

court in Robinson v. Lorillard has provided the best 

working definition of the business necessity defense: 

liThe 'appl icable test is not merely whet.her there 

exists a business purpose for adhering to a 

challenged practice. The test is whether there 

exists an overriding legitimate business purpose 

must be sufficiently compelling to override any 

racial impact; the challenged practice must 

effectively carry out the ,business purpose it is 

alleged to serve: and there must be no acceptable 

alternative policies or 'practices which would 

better accomplish the business purpose advanced, 
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or accomplish it equally well with a lesser 

differentia'l racial impact." 

K. Have veteran's preference and the so-called "rul e of three" been 

challenged as discriminatory? 

1. The Minnesota veteran's preference laws were unsuccessfully 

challen.ged as a denial of equal protection; the law in question 

gave an absolute preference to all veterans who had passed the 

entry civil service exam and were placed on eligibility lists 

and a 5 point preference to veterans on all promotional exams. 

Koelgen v. Jackson, __ U. s. __ (1972), 41 LW 3502. 

2. Pennsylvania's veteran's preference laws were also unsuccess

fully challenged by a female plaintiff and held to be consti

tutionally valid. fei·nenitan v. Jones __ F. Supp. __ 

(M.D. Pa. 1973). 

3. The "rul e of three" selection system was found to be susceptible 

to subjective discriminatory application and the court ordered 

it replaced, by a'lIrule of oneil. Strain v. Philpott, __ 331 F. 

Supp. 836 (M.D. Ala. 1971). 

L. What remedial steps have been ordered by courts and administrative 
bodies to eliminate discrimination? 

1. The victims of the discrimination are made whole (placed in 

the position they would have been but for the discrimination) 

by orders to employ, re-emp1oy, promote, etc., and are awarded 

any back pay, seniority rights, benefits, etc. necessary to 

accomplish that goal, Cooper v. Allen, 467 F. 2d 836 (5th Cir. 

1972); u. s. v. Frazer, 317 F. Supp. 1079 (M.D. Ala. 1970); 

Armstead v. Starkville Municipal Separate School District, 

325 F. Supp. 560 (N.D. Miss. 1971), modified on other grounds, . 
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461 F. 2d 276 (5th Cir. 1972); Harkless v. Sweeny Independent 

School Dist., 427 F. 2d 319 (5th tiro 1970), cert. denied, 

400 U.S. 991 (1971). 

2. The court may issue a temporary restraining order, if the 

plaintiff can shQII i,rrrnediate and irreperable injury, enjoining 

the use of the alleged discriminator,y device pending a full 

hearing on the merits of the allegations, Pennsylvania v. O'Neill, 

suprai Bridgeport Guardians v. Bridgeport Civil Service Commis·~ 

sion, supra; Holliman v. Price, supra. 

3. The court may, prior to a full hearing on the merits, order 

temporary affirmative relief including filling vacancies in 

accord with a prescribed racial/sexual ratio. Arno'ld v. Ballal"d, 

____ F. Supp. ____ (N.D. Ohio, 1973); Pennsylvania v. Sebastian, 

____ F. Supp. _ (W.O. Pa. 1972). 

4. After a hearing on the merits, courts have ordered affirmative 

hiring ratjos and preferences for members of the excluded 

class. In Contractors' Ass'n. v. Shultz, 442 F. 2d 159 (3rd Cir. 

1971), cert. denied~ 404 U.S. 854 (1971), th~ goals and time- ' 

tables imposed under the Philadelphia Plan by the U.S. Depart

ment of Labor were upheld. In Joyce v. McCrane, 320 F. Supp. 

1284 (D.C. N.J. 1970), it was held that goals for the hiring 

of minorities are not in conflict with Title VII statuto'rY 

prohibitions against preferential treatment to remedy an imbal

ance in the work force. The following public employment cases 

include specific quotas, goals, minority and female percentages 

and ratios designed to eradicate all vestiges of discrimination: 

Bridgeport Guardians v'. Bridgeport Civil Service Corrm;ss;on: 
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a'pproximately 50% of new hi res and promoti ons to be 

minorities*; 

Pennsylvania v. OINeill: hire 1 black for every 2 whites; 

Castro v. Beecher: hire from designated priority groups, 

the first pr;ol~ity being certain black and SSA applicants; 

Carter v. Gallagher: hire one black for every 2 whites; 

Coffex v. Bradx: fill 50% of all vacancies with blacks; 

Hogue v. nach: 50% of all vancancies be filled with 

blacks; 

NAACP v. Allen: hire 1 black for every white until black 

representation reaches 25%; 

NAACP v. Imperial Irrigation Dist., No. 70-302 - GT 

(S. D. Calif. 1972) (Consent decree): hire and promote 

blacks and Chicanos in equal proportions to their 

representation in the labor market (67.6%); 

Shield Club v. City of Cleveland: hire 18% black; 

Strain v. Philpott, 331 F. SUppa 836 (M.D. Ala. 1971): 

* In affirming the section of the lower court's decree concerning hiring 
quotas the Second Circuit said, 

"Finally, but perhaps' the most crucial consideration in our view is 
that this is not a private employer and not simply an exercise in 
providing minorities with equal opportunity employment. This is a 
police department and the visibility of the Black patl"olman in the 
community is a decided advantage for all segments of the public at 
a time when racial divisiveness is plaguing law enforcement. II 
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hire 50% blacks into the Alabama Cooperative Extension 
-

Program until the percentage'of black employees equals 

the percentage of blacks in the state; 

~. v. Frazer: hire 50% black into the Department of 

Public Safety until the work force contains 25% blacks. 

Erie Human Relations Commission and Lofton, Williams v. 

Mayor, Police Department and Civil Service Commission, 

_ F. Supp. __ . (E.D. Pa.1973): court ordered 1:1 

hiring off most recent eligibility list until at, least· 

10 blacks are appointed to the force. 

What are the limits of the discretion of a federal agency to secure 
voluntary compliance with Title VI? 

1. The U. S. Department of Health, Education and Welfare's policy 

of IIbeni gn neg1ect ll toward recal ci trant segregated school 

systems was found to be beyond the limits of its discretion 

to effectuate the provisions of Title VI through voluntary means. 
;' 

The discretion of a federal agency is restricted to attempts to 

achieve voluntary compliance; railing that, the agency ml.lst 

take steps either to make an administrative determination of 

ineligibility for funds or to refer the matter to the Justice 

Department for a civil suit. Adams v. Richardson, 351 F. Supp. 

636 (D. D.C. 1972). 

N. Are state agencies under any special obligation to ensure nondiscri
mination? 

1. A long line of U. S. Supreme Court cas~s makes it clear that 

a state, including its legislative, judicial and executive 

off; cers, whi ch is merely passi ve·, or whi ch countenances rather 

than encourages the discrimination, has violated its affirmative 
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duty under the 14th Admendment. It has become, in the words 

of the court~ " ... a joint participant in the cha11anged 

activity. II Burton v. Wilmington Parking Authority, 365 

U. S. 715 (1961); see also, Shelley v. Kraemer, 334 U. S. 1 

(1948) and Cooper v. Aaron, 358 U. S. 1(1958). 
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APPENDIX Q 

POLICE ENTRY TESTING AND MINORITY EMPLOYMENT: I MP L I CAT I ON S 
OF A SUPREME COURT DECISION 

by 

Stanley Vanagunas 

The practice of using a general intelligence test as one criterion 
for employment as a police officer has long been established in most 
departments throughout the nation, as well as in a variety of other 
private and public occupations. Characteristically, the exam is an 
abbreviated version of the Army General Classification Test (AGCT), 
the Otis-Quick, the Wonderlic Personnel Test, the CalifornJa Short 
Form and similar instruments. Due to the persistent discrepancy in 
test performance by minority applicants as opposed to whites, minor
ities as a group scoring substantially below their white counterparts, 
the general intelligence test has been increasingly criticized as 
culturally biased and, consequently, discriminatory. 

Congress, at the time of passage of the Civil Rights Act of 1964~ 
I was cognizant of the discriminatory potentials inherent in the 

general intelligence testing. Section 703(h) of Title VI I of the Act 
affirmed the practice but with the proviso Itthat such test, its 
administration or action upon the results is not designed, intended 
or used to discriminate because of race, color, religion, sex, or 
nationalorigin." l The Civil Rights Act accepted intelligence testing 
scores as a criterion for employment provided i~tent to discriminate 
was not present. 

On March 8, 1971, the Supreme Court substantially modified this 
interpretation of the statute. In Griggs v. Duke Power Co., the Court 
ruled that while intent is relevant the main concern of the Civil 
Rights Act is with consequences. 2 

This was a cJass action brought by a group of Negro employees 
against the Duke Power Company of North Carolina. The plantiffs 
alleged that the company was in violation of Section 703 of Title VI I 
of the Civil Rights Act of 1964 in that it had adopted discriminatory 
employment practices. Prior to the effective date of the Act, Duke 
Power Company had openly discriminated on the basis of race in hiring 
and assignment of its employees. Blacks were initially placed within 
departments where the' highest paying jobs paid less than the lowest 
paying jobs in every other department. On the other hand, whites 
could be and were assigned to the higher paying department. After the 

lCivil Rights Act of 1964,42 U.S.C.A.: 2000(e) et.~. 
2Griggs v. Duke Power Companx, 915 Sup. Ct. 849 (i971). 
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effective date of the Civil Rights Act of 1964, the firm stipulated 
that in order to qualify for initial assignment to any department 
other than the lowest paying an applicant must have completed high 
school and have registered a satisfactory score on the Wonderlic 
Intelligence Test and the Bennett Mechanical Aptitude Test. The 
company further stipulated that employees without a high school 
education hired prior to the effective date of the Act may qualify 
for promotion to higher paying departments by obtaining a passing 
grade on the above tests. The plaintiffs claimed that the prescribed 
procedure was discriminatory. 

In the course of litigation, the District Court held that the Duke 
Power Company, had ceased overt racial discrimination. 3 The Court of 
Appeals upheld the lower court and ruled that there was no showing of 
discriminatory intent in the adoption by the company of the diploma 
and testing requirements and, therefore, it was not in violation of 
the Civil Rights Act. 4 

Chief J~stlce Berger wrote the opinion which reversed the holding 
of the Court of Appeals. The Supreme Court held that neither the 
District Court nor the Court of Appeals erred in examining the employ
ers intent but "good intent does not reduce employment procedures or 
testing mechanisms that operate as 'built-in headwind~' for minority 
groups ••• Congress directed the thrust of the (Civil Rights) Act to t~e 
conseguences of employment practices, not simply motivation".5 The 
Court cited the 1960 census which showed that in North Carol ine 34% 
of white males completed high school as opposed to 12% of Negro males. 
Similarly, the Court drew upon a study by the Equal Employment 
Opportunities Commission which found that a particular test battery, 
including the Wonder1ic and Bennett tests used by Duke Power Co., 
resulted in 58% of whites passing the tests, as compared to only 6% 
of the blacks. 

The Court further stipUlated that while Section 703 (h) of the Civil 
Rights Act permits the usage of general intelligence testing for 
employment eligibility purposes, such tests must be demonstratably job 
~ed. In reaching this conclusion the Supreme Court, in effect, 
accepted EquaJ Employment Opportunity Commission's interpretation of 
Section 703(h). EEOC's Guidelines on Employee Selection Procedures 
require employers using tests to have available "data demonstrating 
that the test is predictive of or significantly correlated with im
portant elements of work behavior comprising or relevant to the job 
or jobs for which Guidelines are being eva1uated." 

3292 F. Supp. 243 (1968). 
4420 F. 2d 1225 (1970). 
SQg. £lS., Griggs v. Duke Power Company. 
6i2. cit., Griggs v. Duke Power Company, See Equal Employment 

Opportunity Commission, Guidelines on Employee Selection Procedures, 
35 Fed. Reg. 12333 (August 1, 1970). 
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. The Griggs case has since been used as precedent to vacate the 
Judgement of a fe~eral district court u~ho1ding the use of an Otis 
t 7st. !n C~Tbert v. H-K Corporation, the U.S. Court of Appeals, 
FIfth CIrCUIt, ruled for the appellant, Miss Margie D. Colbert, a 
blac~ woman who was denied clerical employment after whe failed to 
obtaln.a~ adequate score on the Otis Self-Administering Test of Men
tal AbilIty and the 16 Personality Factor Test.7 The appeals court 
vacated and remanded the case to the district court for reconsidera
tio~ . in the light of Griggs v. Duke Power Company, an intervening 
deCISIon by the Supreme Court. 

The Griggs decision, strictly interpreted, applies to private 
e~ployers. However, as ~he issue is raised, the case, very likely, 
wIll be extended to publiC employers where intelligence testing has 
long been prevelant. This in fact has already been done in at least 
one case that has come before the lower federal courts. 

In Janu~r~, 1970, Col~mbus School Districtjof Mississippi adopted a 
rule.requlrlng all applicants for teaching positions to attain a . 
combined score ~f 1000 on the Common and Teaching Area Examlnath:ms 
of the NTE (Natlona) Teachers Examination) in order to qualify for 
employment. Action was brought by a group of bJack teachers on the 
grounds that the test requirement was discriminatory since the 
established score of 1000 on the NTE would serve to disqualify 89% 
of bl~ck graduates fr~m.Missjssippi institutions while making 90010 

/of whIte graduates eligible for employment.8 
The District Court.ru17d that t~e use of.t~is procedure to employ 

te~chers was unconstitutional raCial claSSification as the defendant 
fal Jed to show a re!ationship.between the cutoff score used and job 
performance as requIred by Grtggs. What is particularly interesting 
abou~ th7 Baker case !s the rationale extended by the Court in the 
application of the Griggs decision to a public agency. 

IIBecause the defendants are a public agency and its officer 
t~eir actions are governed not by Section 703 of the Civil' 
Rights Act of 1964, but by the Fourteenth Amendment of the 
Constituti~n: .The Four~eenth Amen~ment imposes upon defen
dants prohibitions against race discrimination that are at 
least as great as those levied upon private employers in 
Section 703."9 

~Co1bert v. H-K Corpo~ation, 444 F. 2d 1381 (1971). 
Baker v. Columbus Municipal Separate School Districts, 329 F. SUpPa 

706 (1971). . 
9lbid. 
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In the case of Western Addition Community Organization v. Alioto, 
the Northern California Distri~t Court ordered the defendants, the 
officials of the City of San Francisco, to establish the validity of 
"Fireman Class H2 Civil Service" exam, a test placing primary emphasis 
on mathematics, verbal skills and reading comprehension. The Court 
ruled that lithe burden shifts to the public agency to justify the use 
of such generalized hiring tests by showing come rational connection 
between the qua 1 i ties tes ted by the wri tten exam i nat i on and the actua 1 
requirements of the job to be perforriled." 10 While this decision was 
rendered before Griggs, it is in, the same mold and can reasonably be 
expected to stand by virtue of the Supreme Court case. 

In Morrow v. Crisler, 11 the testing practice of a police agency 
was one of the issues raised. A suit in equity was filed by black 
pJaintiffs alleging racially discriminatory practices by the 
Mississippi Highway Patrol. Among the facts brought out by the Court 
was that the Patrol has never in its history employed a black as a 
sworn officer. While intelligence testing was a peripheral issue, 
the Court, nevertheless restrained and enjoined the Mississippi High
way Patrol from the practice of requiring applicants for patrolmen 
positions as a condition to consideration for employment, to pass a 
s tanda rd i zed gene ra 1 i nte 11 i gelnce tes tor the Ot i s Qu i ck Ment", i 
Scoring Test or any other test which have have not been valrdated or t 

proved to be significantly reYated to successful job performance. 
Griggs was not cited by the Court in this ruling, yet in its lan

guage it is very much like Griggs. The injunction was rendered some
what ambiguous in its effect as the Court called upon the Mississippi 
Highway Patrol "to compJy with the regulations adopted by the 
(Mississippi) Classifications Commission, including the giving of 
examinations which are standardized nationally approved tests that 
are administered in an objective manner." The Otis test, one suspects, 
would be considered by many employers as a standard used throughout 
the nation. 

If Griggs is sweepingly applied to the police profession, a period 
of "anarchy" can be readily forseen in the recruit selection standards 
of police departments not prepared to offer hard facts as to the 
relationship between test instruments used and the officer's job. 
Doubt is being voiced as to the success of general intelligence tests 
to predict police job performance. Richard Margolis, for exampie, 

Addition Cammunit Or anization v. Alioto, 330 F. SUpp. 
Of the 1883 potential applicants who took the 1968 written 

examination for Fi reman H2 101 were Negro and 69 were Mexican-Ameri
cans. A total of 662 applicants passed the written examination. Of 
this number 12 were Negro and 24 were Mexican-Americans. 

llMorrow v: Crisler, Civil Action No. 4716, Un!ted States District 
Court, Southern District of Mississippi, Jackson Division (September 
29, 1971). 
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points to the correlation of recrui.t test scores and performance at 
the typical police-academy but states that "neither the original 
applicant's test nor the many sUbsequent'tests given by the aCddemy 
have been shown to be of strict relevance to essential police 
function." 12 Police departments might do well to turn their atten
tion to the matter of test validity. 

The police profession has long associated scores on intelligence 
tests with "quality" of applicants. The President's Commission on 
Law Enforcement, for example, recommended intelligence te~lng as one 
of the "absolute minimum tech7iquesll to determine the intellectual 
fitness of police candidates. 3 As a consequence, toe Griggs 
decision by the Supreme Court has the potential of adding to the 
discord between the Courts and the police community. 

12MargoJis, Richard J., Who Will Wear the Badge? A Report of the 
United States Commission on Civil Ri hts, U.S. Government Printing 
Office Washington D.C., 1970 , p~ 14. 

13The Challenge of Crime in a,Free Society: A Report by the .' 
President's Commission on Law Enforcement and Administration of 
Justice, U.S. Government Printing Office (Washington, D.C., 1967), 
p. 110. 
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A CORRECTIONAL MUST ... INCREASED STAFF 
REtRUlTMENT FROM MINORITY GROUPS 

In 1969, The Joint Commission on Correctional Manpower 
and Training rendered its final report on the most comprehen
sive anillysis ever undertaken of the education, selection, staff 
development and personnel utilization needs of the nation's 
correctional agencies. Its work, mandated and supported by 
the Correctional Rehabilitation Study Act of 1965, touched 
upon the whole spectrum of problems and deficiencies relating 
to correctional manpower. 

One of the Commission's major findings dealt with the 
underrepresentation of minority groups among correction4I 
personnel: 

Minority group members are being aggressively 
recruited and trained for responsible jobs in other 
sectors of the American economy. But if there are 
such efforts in corrections, they have had little 
impact on the overall situation. While Negroes 
make up 12 percent of the total population, only 8 
percent of correctional employees are black. Ne
groes are conspicuously absent from administrative 
and supervisory ranks, and they form only 3 
percent of all top-and-middle-Ievel administrators. 

Recommendation: Correctional agencies at all lev
els of government should intensify efforts to recruit 
more Negroes, Mexican-Americans, and other mi
nority group members into correctional work. 
Training programs should be developed to ensure 
that they have opportunities for career advance
ment in the field. 

Subsequent events have highlighted the urgency and impor
tance of the Joint Commission's imperative. Indeed, the 
nation's prison systems seem to have inherited the mantle of 
racial' stress and turmoil focussed in the great civil rights 
demonstrations and urban riots of the sixties. This has been 
vividly symbolized by the tragedy at Attica prison in 1971-the 
largest and most costly prison riot in the country's history -
by an aftermath of smaller but disturbingly frequent disorders 
in other penal institutions, and by an era of unprecedented 
court activity in assertion of Bill of Rights protections for 
prisoners in institutions (largely minority group inmates), 

It has become clear that an indispensable ingredient for 
balance, effectiveness and public confidence in our correction
al machinery must be broader participation from the minority 
groups whose members feed corrections' client populations in 

2 

large proportion. This insight has been broad·based and 
advanced by a wide spectrum of nlltional thought. Its scope is 
illustrated by expressions from such varied sources as the 
Attorney General of the United States keynoting the National 
Conference on Corrections: 

I call upon all agencies to increase minon'ty 
employment among professional correctional per
sonnel. In my opinion this would greatly increase 
the effectiveness of counseling and guidance at all 
stages of the correctional process. Practically all 
prison systems, including the Federal system have a 
long way to go in this regard. . .1 urge corrections 
institutions at all levels to make an extraordinary 
effort to find and recruit minority personnel- not 
only because it is the law, not only because it is 
foir, but because it can genuinely benefit the 
corrections process. (John N. Mitchell-WJ1ljams
burg, 1971). 

A federal judge addressing the 100th anniversary Congress of 
the American Correctional Association: 

Obviously, many aspects Of the correctional system 
have to be improved. Nevertheless, I submit that if 
we fail simultaneously to deal with the patent 
racism in and outside of our institutions, then any 
other improvements will be of minimum I'alue . •• 
Is it without significf:nce that one of their {Joint 

./' Commission 'sj most important findings was that 
. "minority group members are being aggressively 

recruited and trained for responsible jobs in other 
sectors of the American economy? But if there are 
such efforts in corrections, they hal'e had little 
overall impact on the situation': (Leon J. Higgen
botham - Cincinnati, 1970). 

A leading jail administrator ,speaking to a national readership 
audience on the problem of prison riots: 

One way of assuring humane and foir treatment to 
inmates . . . is to eliminate the hostility based on 
racism which too many guards feel toward inmates. 
This cannot. be done without eliminating the 
lopsidea racial ratio between guards and imnates. 
At present, more than 60 percent of the nation's 
jail and prison population is urban black and 
Spanish-speaking (Puerto Rican, Chicano, etc.) but 
not even two percent of that majority is employed 
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in corrections as guards and other personnel, not to 
mention wardens or superintendents. Conse
quently, the priso/l CDmmunication gap exists not 
only at Attica but throughout the U.S. correctional 
SYstem. (Winston E. Moore - Ebony MagaZine, 
December, 1971). 

And the men in charge of the nation's major correctional 
systems, speaking jointly in a new series of policy and pro
cedural guidelines: 

There is a clear need to increase the number of 
ml'/lority personnel at every level of corrections ... 
from top management to the newest correctional 
officer or clerk. Constant care must be taken to see 
that minority staff are treated fairly in every aspect 
of aSSignment, promotion and diScipline. It is 
desirable that every central headquarters have a 
high level official directly responsible for supervis
ing tlze recruitment and fair treatment of minority 
employees. In large correctional systems, such a 
poSition should exist at everY major Mtitution. 
Access to the head of the system should always be 
possible for any employee concerned with a 
problem of discrimination. Artificial and un/leces
sary hlndrances to minority employment should be 
eliminated (Association of State Correctional Ad
ministrators - Pittsburgh, 1972). 

The Present Situation 

Federal stati~tics show upwards of 152,000 workers em
ployed in federal, state and local correctional agencies. This 
work force is responSible at any given time for more than 1 
million adult and juvenile offenders in institutions or under 
community supervision. Most of these personnel (possibly 
75%) work with the smaller number of offenders in insti
tutional settings and the remainder with the majority of 
offenders on probation, parole, or in new community 
programs. 

Current national statistics on minority employment in 
corrections are not available. Joint Commission estimates, 
based on surveys conducted in 1967-68, indicated a non-white 
component of 13% of the total manpower pool. Under
representation tends to be more marked in adult than juvenile 
corrections and in institutions than field supervision. For 
example, the Joint Commission suneys identified tj1c follow
ing variations in non·white staff composition: 
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Adult Juvenile Adult Juvenile 
Institutions I nstitu tions Field Field 

Adminiltrators' 0% 14% 5% 3% 
FJm Line Supervisors 1% 23% 6% 15% 
Functional Specialists" 9% 25% 15% 21% 
Line Workers 5% 26% xxx xxx 

"Today, there are five dlr~ctor$ of state departments of adult or juven
ile corrections, three directors of major metropolitan corrections de
partments, and several deputy and assistant directors from minority 
grou pranks. 
• 'Includes probation and parole officers. 

A recent survey (1971) confirms that low minority representa
tion on correctional staffs continues. Not more than five state 
systems had black staff complements of more than 20% of the 
total correctional work force and the combined minority 
group ratios were virtually tile same. 

National tabulations of minority offender ratios in insti
tutions or under supervision are also unavailable, although 
most states and the federal system keep their own statistics on 
this subject. However, survey estimates indicate that more 
than half of all offenders in institutions are from minority 
groups (Black, Chicano, Puerto Rican, Indian or Oriental). 

Sensitivity to the foregoing imbalances in correctional man
power and their detrimental implications for our penal systems 
IS as indicated, widespread. Virtually all correctional systems 
have \n ensified efforts to attract larger proportions of quali
fied minority personnel but successes have been limited, com
mitmtlnts have varied among different agencies, and perhaps 
most important, effective techniques and "know-how" have 
eluded eVen well Intentioned departments and agencies. 

Set forth in this brochure are brief accounts of some of the 
sleps taken by the fedeml system and a group of state correction
al departments considered to be among the leaders in agres
sive minority recruit ment efforts. The group does not include 
all states that have mounted intensive programs nor were the 
selections meant to minimize the efforts of the many state 
and local departments now seeking as best they can to respond 
to the challenge of minority recruitment. The data is offered 
with full recognition, in the words of former Attorney General 
Mitchell, that all systems "have a long way to go" and that 
even those described have not yet achieved an optimal, or even 
acceptable, level of success-both as regards total staff com
plements and representation at supervisory, middle manage
ment and administrator levels. 

All examples relate to federal and state as opposed to local 
departments of corrections. Often it is more manageable for a 
local department to attain greater minority balance. A-
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chievements of major metropolitan agencies such as the Cook 
County (Illinois), New York City and District of Columbia 
Departments of Corrections, with minority staff ratios of 80%, 
48% and 49% respectively*, stand as examples of what local 
departments can accomplish. 

It will be noted that all programs described (U.S. Bureau of 
Prisons, llIinois, California and South Carolina) are efforts 
launched within the last few years by progressive directors of· 
corrections. They typify the insights and flexibility demanded 
of the modern correctional administrator and of.departnWlIts 
seeking to keep abreast of the difficult demands, new pres. 
sures, and changing circumstances confronting correctional 
systems. 

Federal Bureau of Prisons 
By directive dated November 23, 1971, the Director of the 

Federal Bureau of Prisons instructed all 28 federal institutions 
to work tdward a goal of one-third minority employment in 
new hiring, to be attained by mid-1972. The director indicated 
that if some institutions were unable to achieve this goal, 
pJ5itions could be reallocated to other institutions to assure 
attainment of the Bureau objective. A special high level 
minority assistant was appointed, reporting to the Bureau 
personnel chief, to monitor progress in this area and to give 
recruiting and training assistance when requested by Bureau 
officials in the field. 

By April 1972, six months after initiation of fue intensive 
recruitment program, 15 of the 28 federal facilities had 
attained or surpassed the one·third goal and three more were 
slightly below but over the 30% level. A bureau-wide total of 
37% minority employees had been achieved in all new staffing, 
representing 206 of 551 new hires (the largest minority group 
being black with 159 new hires). Three months later, overall 
Bureau recruitment remained above the one-third goal and two 
more institutions had achieved the target level. 

In terms of ultimate goals, the federal minority inmate 
population is currently about 35%. To serve the needs of these 
inmates, the federal correctional staff consists of ap
proximately 11 % minority correctional officers and related 
personnel. The Bureau hopes to achieve the overall goal of 33% 
minority staff by 1977. At the supervisory and administrative 
level, minority personnel were appointed in the past two years 
to these posts: two institutional directors, two associate 
wardens, one administrator in the Institutional Services Divi
sion at headquarters, and numerous promotions to middle 

*Corresponding inmate ratios are approximately 80% (Cook County), 
88% (New York City), and 90% (District of Columbia). 
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management positIOns (institutional lieutenants, correctional 
counsellors, etc.). Further progress in this area is needed and is 
being sought by the Bureau leadership. 

The Bureau's recruiting and hiring effort is highly person
alized. On-site visits are made to areas where interested 
minorities are located. These personal contacts help minimize 
the credibility gap that exists between the promise of minority 
employment and the reality of being employed. The special 
recruiting assistant travels at the instruction of the Director for 
trouble-shooting in facilities experiencing recruitment diffi
culty, as well as on request from the institutional heads 
themselves. The Bureau has also added a major curriculum 
component in staff training cent.ers for new employees and 
in-service workers which deals with intergroup relations and 
minority Understanding. 

One important demonstration of the federal effort is that 
relocation problems and hesitancy for potential minority staff 
can be overcome, given hard work, adequate incentives and 
special support in dealing with the personal, social, financial 
and other adjustment problems often involved in such situa
tions. For example, interim housing in bachelor officer 
quartel~ and credit union loans prior to the worker's initial 
pay period have been used to ease the relocation adjustment. 

The written examination for correctional officers has been 
eliminated since 1968 and in March, 1972 the Bureau was able 
to achieve "selective placement consideration" for applicants 
"having a thorough knowledge and understanding of the 
customs, language patterns, and problems of specific groups of 
inn:Jtes." This has been a critical tool of the minority 
recf1,litment effort. It permits the Bureau to insist on selection 
of..Candidates intimate with Black, Mexican-American or other 
minority backgrounds from general civil service lists of eligible 
candidates. Another vehicle for liunority personnel hiring has 
been the Veterans Readjustment Act. This enables the Bureau 
to hire returning servicemen from minority groups in Htrainee" 
placements and without regard to competitive civil service 
requirements. Individuals in this group, after two years of 
successful job performance, are given a competitive ap
pointment at increased grade and pay levels. 

Illinois 
The Illinois Department of Corrections, through intensive 

work over the past four years, has brought the number of 
non-white staff from 300 in 1968 to more than 820 in 
mid-1972-a gain of over 170%. Although still modest in terms 
of overall personnel complement (about 17% of the total 
department work force of nearly '5,000 and an inmate/super-
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vised offender population of approximately 65% .minority 
composition) a number of important actions have been taken. 
These promise continUing future progress. 

The department has established a special office of minority 
recruitment with its own line budget ($100,000 in fiscal year 
19.73), a chief reporting directly to the state director of 
corrections, and a four-member staff. This office has devel
oped statewide contacts with community organizations as its 
primary vehicle for recruiting minority guards and counsellors. 
Colleges are a channel for recruiting minorities to the higher 
positions of counsellors (e.g., parole agents, institutional 
counsellors, community program executives). 

One out of every five new employees now comes from a 
minority group, notwithstanding the need for compliance with 
civil service eligibility lists, testing requirements, and tenure 
regulations, and the fact that most institutions are in down
state rural areas with small minority populations. When re
cruited for correctional officer or youth supervisor positions, 
candidates are sent for an oral examination before a board 
composed of department of corrections personnel. If a can
dida te is rejected for a poSition, the board must' give specific 
reasons. Arrest records cannot be used to, disqualif~' an in
dividual from a job as correctional officer, but a conviction 
may be considered. 

Although the Illinois Department has jurisdiction over 
parole supervision and a number of youth and community 
services as well as adult institutions, balanced minority staffmg 
is often most difficult to achieve in the large prison. Thus, at 
the state's largest institutional complex (Stateville-]oliet) there 
were only 18 black employees in 1969 - out of a total staff of 
over 700 - no black assistant warden, no bJack captain and 
one black lieutenant. Today, one of the four superintendents 
at the complex is black and staff includes a black assistant 
superintendent, a black chaplain, a black and a Spanish-speak
ing doctor, a black counsellor, several black lieutenants, one 
senior guard captain, five guard sergeants, and almost 100 
black correctional officers, as well as clerks and medical staff. 

The Illinois Department has also accorded attention to and 
taken pride in its growing roster of top level administrators 
from minerity groups. There are now 40 black administrators 
in the top 1 % salary range of the Department, including the 
heads of all adult field services, parole-work release, halfway 
houses and both juvenile and adult parole superintendents. 
Black assistant wardens have been appointed for the first time 
at three prisons, and among juvenile institutions (which In 
1969 included only one black superintendent), the overall 
administrator of juvenile institutional services and the direc
tors' of 3 juvenile institutions and 2 program units at the 
largest.boys training school are minority personnel. 
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Califotnia 

The Cal/fornia Department of Corrections increased its 
ethnic minority personnel from 9.5% in J 968 to 15% in 1972 
- a net gain of 450 employees in a total department staff of 
some 7,000. This was the result of an "affirmative action 
program" promulgated by the state director of corrections 
(responsible for all adult institutions in the state) and built 
upon a frank recognition of racism (discrimination) existent in 
many phases of correctional administration. The disparity 
between a 15% minority personnel level and a 50% minority 
inmate population remalns, but the program continues as a 
priority effort. , 

The heart of the California affirmative action program is the 
Human Relations Unit, a three·man staff speciali7.ing in 
minority recruitment and social issues. As part of the staff 
team, the director of corrections has appointed two con· 
sultants, one Black and one Chicano, who are acquainted with 
and sensitive to the needs of the minority communities 
thrOUghout the state. The unit has been a major resource for 
wardens, superintendents and division chiefs who, under the 
action program, were given personal responsibility for in· 
creasing the number of minority employees. 

The selection program for correctional officers consists of 
five phases: (1) recruitment, (2) written examination, (3) oral 
Interview, (4) physical examination. and (5) a nine-month 
probationary period. Its admInistration has been delegated to 
the Department of Corrections by the state civil service system 
and. with the latter's approval, the first three phases have been 
significantly modified to facilitate the hiring of minority 
omcers. 

It was soon learned that traditional recruiting methods failed 
to attract a sufficient number of minority candidates. Instead 
of primary reliance on newspaper ads for attracting minority 
Interest. more emphasis is being placed on personal contact. 
Expedence revealed th~t the usc of incumbent minority staff 
is the best recruiting Source. Also, conSiderable attention is 
given to minority media and commutlity grass·root or· 
ganizations to spread the message. 

The examination sites have also been moved to the 
community and the HUman Relations Office assists training 
officers In selection of locations and in preparing for recruit 
ment and testing. (For one institution adjacent to an aU·white 
coastal community, recruiting teams travelled 150 miles inland 
to adminIster examinations, with considerable hiring success, 
in n minority community.) 

As for the examination itself, prior to the affirmative action 
program the written portion was Weighted 60% and the oral 
interview 40%. Many minority candidates did not fare well on 
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the written part for a number of reasons, among them 
inadl!quate preparatory education and cultural bias in the 
examination. After a careful assessment, it was concluded that 
the candidates' personal qualifications, characteristics and 
suitability were more appropriately examined by supervisory 
staff interviews. Accordingly, the l written examination was 
changed to a pass/fail basis and the paSSing point modified to 
permit a greater number of candidates to reach the oral 
interview. Concurrent with this new approach, steps were 
taken to help interviewers work through any unconscious 
social biases and better understand differing characteristics 
exhibited by interviewees (e.g., speech patterns, dress, groom· 
ing). 

In addition to modifications facilitating the hiring of 
minorities. special training sessions were initiated to strengthen 
assessment of the 9·month probationary period. These sought 
to acquaint supervisors with basic socio·cultural traits of 
minority groups, differences in relating to individuals, and 
understanding of external expressions of independence (e.g., 
attitudes of returning minority veterans which often seemed to 
border on insubordination). Also, exit·interviews (more than 
100 to date) are given to all departing minority employees to 
probe feelings about on·the-job conditions. lmmediately after 
the exit-interview, the consultant checks with former super· 
visors and co·workers to ascertain whether racial bias or 
compatable difficulties may have contributed to the termina· 
tion. Although most interviewees express positive feelings, any 
adverse findings of the consultant are reported to the hlad of 
the institution for possible corrective action. 

South Carolina 

The South Carolina Department of Corrections is one of the 
few state departments of adult corrections to have achieved a 
minority employment ratio in excess of 25%. The department 
increased its proportion of black employees from 8.5% in 
1968 to nearly 30% in August 1972 - a rise from 38 to 230 
workers in a total staff complement of 950. Now that a 
minority base has been established in line correctional posi. 
tions, emphasis is being placed on elevating members of 
minority groups into middle management positions. Thus far, 
an assistant director of the department, the chief psychiatrist, 
the director of drug treatment programs, the director of the 
department's Project Transition, a deputy warden at the 
largest state institution, and several administrative assistants to 
top personnel have been drawn from minority ranks. 

The personnel office of the Department of Corrections has 
primary responsibility for recruiting minorities to fill its ranks. 
ijowever, supplementing the traditional. civil service em· 
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ployment route, an effort to intenSify minority employment 
has been conducted through the Public Service Careers (PSC) 
Program of the U.S. Department 'of Labor's Manpower 
Administration. The PSC effort in South Carolina corrections, 
which began operation in May, 1971, is a 21·month federally. 
funded projec~ aimed at providing correctional jobs for the 
disadvantaged and upgrading training to prepare them for 
more responsible positions. 

The department's PSC program set its goals to hire and train 
110 new officers and to upgrade an additional 50. H has 
enjoyed a good measure of success. Nearly 120 officer trainees 
were recruited (with some attrition through dropouts and 
reEgnations but generally good retention) and the program 
succeeded in advancing 65 correctional officers, primarily 
from entry level positions to higher pay grades. In addition. 
the PSC ptogram has provided opportuniti(IS for 20 support 
personnel (medical assistants, food service, clerical). Ninety 
percent of the participants in the PSC program are. or at one 
time were, black. The primary vehicle for recruiting minori~ilts 
into this program has been the State Employment Security 
Commission and the State Personnel System. On termination 
in early 1973, the PSC effort will be continued on a reduced 
scale with state funds. 

The Commission Position 
The American Bar Association's Commission on Correct· 

ional Facilities and Services is pleased to recommend and 
support increased minority personnel representation at all 
levels of the corrections ladder and to endorse creative, 
aggressive programs directed to that end. Along with progreso 
sive oo'rrectional systems and the growing body of professional 
and public interest organizations which have expressed Gimilar 
positions. the Commission calls on responsible government 
leaders to renew efforts and intensify cornrnitment in this 
direction as a correctional reform "must." 

It is hoped that the .program sketches presented in this 
brochure will be of assistance to those imerested in minority 
recruitment. The Commission suggests that direct contact be 
made with the correctional departments involved for further 
information: 

Federal Bureau of Prisons -Personnel Officer. 101 Indiana 
Avenue, N.W., Washington, D.C. 20537 

California Department of Corrections - HUman Relations 
Agency, Sacramento, California 95814 

Illinois Department cf Corrections - 400 State of IllinOis 
Building. Chicago, Illinois 60601 

South Carolina Department of Corrections - Post Office 
Box 766, Columhia, South Carolina 29202 .. 
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About the Commission 
The Commission 'cn Correctional Facilities 3.lId Services is a 

spe~ial public service effort to foster impro'iement of the na. 
tion's correctional apparatus-prison!;, jails, probation, parole, 
community programs and new alternatives for the rehabilita. 
tion of criminal offenders. Sponsored by the American Bar 
Association, it was created in 1970 to serve as a vehicle for 
expressing the interest of the bar in t:his critical segment of the 
criminal justice process. Interdisciplinary in character, the 
Commission has twenty. three members and a full·time profes
sional staff locate!! in Washington, D.C. A grant from the Ford 
Foundation supports the program deyelopment activities of 
the Commission and a variety of federal and pYivate awards 
contribute assistance to its several Clclion programs. ; 
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Richard J. Hughes, Chairman 

Robert J. Kutak, Vice Chairman 

Myrl E. Alexander 
James V. BeMett 

George J. Beto 
Peter B. Bensinger 
Bertram S. Brown 
Jolm R. Dunne 

A. Leon Higgenbotham Jr. 
Florence M. Kelley 
Carl M. Loeb, Jr. 
Richard A. McGee 

George Meany 
Robert S. McNamara 

Karl Menninger 
Norval Morris 
Grace Olivarez 

Lawrence W. Pierce 
101m M. Price 

George J. Reed 
frving R. Segal 

Charles E. Silberman 
Noah S. Sweat Jr. 

STAFF 

Daniel L. Skoler. Staff Director 
Melvin T. Axilbund. Assistant Staff Director 
Arnold J. Hopkins, Assistant Staff Director 

Further information about the Commission, its activities, 
and publications may be obtained by inquiry directed to the 
Commission offices at 1705 DeSales Sticet, N.W., Suite 100, 
Washington, D.C. 20036. . . . 
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APPENDIX S 

MINORITY RECRUITMENT IN 
CORRECTIONS--NEW FEDERAL 

AID REQU~REMENTS 

COMMISSION, ON CORRECTIONAL 
FACILITIES AND SERVICES 

IB\ 
American Bar Association 

dB 

ABOUT TIDS P AMPII{JEt • .o • 

. On March 9. 1973 the Law E~torcemetltAssistance 
Administration published in the Federal Register two 
"equal rights guidfllinl?s" applicable to grantees of the 

,Justice Department's law Enforcement Assistance Ad
ministration. This marked an important step in the 
resolution qf a series q{ "civil rights" issues ilzlaw en
.forcement presented in late 1971 to LEAA in a Petition 
for Regulatory Change. The petition was .filed by a 
coalition of leading civil rights and labor organizations. 

Although most q{ ti,e issues raised in the 1971 
petition do not direct~v touch the area of corrections, 
two issues do and LEAA's resolution o.fthem signifies 
lIew federal interest .in the area of,equal employment 
opportunity .for federally:funded corrections facilities 
alld programs. The two /lew requirements deal with (]) 
location qf correctional.tacilities where such location 
may have an adverse impact on minority individuals 
and (2) a requirement that agencies .funded by LEAA 
evaluate present employment patterns and take steps to 
correct deJiciencies in the number qr minority group 
persons in theil' workforce (both racial minorities and 
women). They are discussed in detail in this pamphlet 
with speci.,l emphasis a/I their significance and impact 
.for correctional systems. 

This brochure, the second in a series released by the 
ABA (Commission to stimulate increased recruitment 0.1' 
minority correctional stalf: was developed with the 
assistance of the Center for National Policy Review. The 
Center s'erVed as counsel and advocate for the civil 
rights groups who presented the 1971 petition to the 
Justice Department and assisted LEAA. in working out 
tile details of the new guidelilles. The pamphlet 's t~t is 
largely the work of Arthur M. Je.tlerson. super~ising at
torneY.for the Center. 

Tire initial pamphlt!t in the minority recruitment 
series is entitled A Currectional Must ••• Increased 
Stafr Recruitment From Minority Groups. It describes 
the problem of uTlderrepresentation of minlJrity group 
employees 011 correctional sta..tls. cites numerous reform 
recommendations and standards to n!leviate the 
d~ticiency, and brie..tly sketches the special work o.Uour 
corrections departments in expanding minority staff's. 
Copies may be obtailled by request directed to tlte Com· 
mission at its offices in Washington. D.C. (1705 
DeSales Street, N. W., Washington, D.C. 20036). 

June. 197.1 

Richard J. Hughes. Chairman 
Commissioll 011 Correctional Facilities 

and Services 

MINORITY RECRUITMENT IN 
CORRECTIONS-NEW FEDERAL AID 

POLICmS AND REQUffiEMENTS 

Federal Aid for Correctional Improvement 

Large scale federal grant aid to support correctional 
programs and improvements is a recent development in 
state and local criminal administration. It was only five 
years ago that the Omnibus Crime Control and Safe 
Streets Act of 1968 was enacted .• Following a series of 
small experimental grant programs in the crime and 
delinquency area,.· this statute signalled the start of 
broad dollar assistance to all components of criminal 
justice activity-police, courts, prosecution, and correc
tions. 

The new law was a fortunate and needed event for the 
nation's hard·pressed and under-funded correctional 
systems. Recent pr~sidentjal commission studies had 
taken a hard look at the problems of our prisons. jails, 
probation, parole and other apparatus for the custody, 
supervision and rehabilitation of criminal offenders. 
The deficiencies found were many. Facilities were 
aging; staff was undertrained and underpaidi ad
ministration was fragmented; and modern concepts of 
rehabilitation had made little headway. The new direc
tions for reform were laid out-and progressive correc· 
tional administrators had little quarrel with them. The 
costs;Of implementation, however, were staggering, 
especially in an era of skyrocketing costs for all public 
!'.ervices-health, sanitation, education, welfare. man
power, etc. Any federal help whatever could contribute 
immeasurably to the pressing agenda of correctional 
reform. This was the promise of the Omnibus Crime 
Control Act and one that has been realized in 
significant degree. 

Funding Under the LEAA Program 

A new unit within the Department of Justice was 
established to administer the Omnibus Act's grant 
programs. This was the Law Enforcement Assistance 
Administration (LEAA), now operating with ne"rly 600 
employees from its Washington headquarters and 
regional offices in Atlanta. Boston, Chicago. Dallas, 
Denver, Kansas City. New York City, Philadelphia, San 
Francisco, and Seattle. LEAA was given responsibility 

·Publlc Law C)()·351 (1968) as amended by Public Law 91·644 
(I 971),42 U.S. Code, sec, 3701 et seq. 

··These Include the Juvellile Dellnquency and Youth Offenses 
Control Act of 1961 (1961·67), the Law Enforcement Assistance Act 
on 965 (1965·68), and the Juvenile Delinquency Prevention and Can· 
trol Act of 1967 (still operative at modest funding levels). . 
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for overseeing the comprehensive law enforcement 
plans which each state had to develop to qualify for its 

. 'Shute of "block grant" action funds. (These grants ab
sorb most ofthe federal dollars.) LEA A also has to ad
minister special research, technical assistance, 
educational subsidy and "discretionary" grant 
programs and handle the complex duties applicable to 
all federal aid programs such as ?olicing grantees to 
assure non·discrimination in the use of federal grant 
funds or in the policies of agencies receiving awards 
(Title VI of the Civil Rights Act of 1964). 

Correctional system participation in LEAA action 
grant awards grew rapidly and decisively. This included 
allocations from state "block grants" (large awards to 
states for implementation of their comprehensive law 
enforcement plans) and receipt of discretionary grants 
(special grants awarded by LEAA in areas and for pur
poses deemed particularly meritorious). Then, in 
amendments to the LEAA legislation approved in 1911. 
a new section (Part E) was added providing funds ex
clusively for correctional system it;nptovemenf. Thi~ was 
to be over and above the correctional sh\\re in the state 
block grants and LEA A discretionary grants. 
Moreover, the amended act specified that the ap
propriation for Part E grants had to be at least 20% of 
the total LEAA action grant appropriation. Thus, from 
the first year of awards to the present, the LEA A 
correctional "investment" has increased many times: 

Total LEAA Total Acilon Awards for 
Fiscal Year Appropriations Correctional Programs 

(in millions of dollars) 
1969 $ 60 $ 3.5 
1970 268 60 
1971 529 175" 
1972 699 220' 
1973 855 240'(estimate) 

"Includes Part E correctional allocations of $47.5, $97.5, and $113 
• million. respectively. for flscalyears 1971, 1972. and 1973. 

With this growing influence and leadership in correc
tional system improvement, it was particularly im
portant for LEA A to raise its voice on behalf of a. 
critical manpower problem-lack of minority staff a~ 
both line and leadership levels within correctional in'
stitutions and agencies. Study commissions h,ad 
previously highlighted this deficiency and the record is 
summarized in the first pamphlet in this series
Increased Recnlitment From Minority Groups-A 
Correctiollal Must. There, statistics are set forth 
showing a minority component in correctional staff(un
der 15%) grossly disproportionate to the minority 
makeup of offender populations (estimated at over 500/0 
nationally). This is particularly true in prisons, jails and 
other institutions-the most volatile and neglected 
element of the penal system. In addition, short case 
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studiC$ describe the work of four major cOf:ectional 
departments that have undertaken intensIve and 
aggre$sive efforts to expand minority staff. 

The NewLEAA Guidelines 

To all concerned with this problem, it was gr~tifying 
to see LEAA issue "equal rights" regulations 10 ea~ly 
1973 having special relevance to minority staff recrUIt
ment In corrections. Some of these extend beyond 
correctional concerns, i.e., deal with equal employment 
opportunity in all clements of the ~riminal just!ce 
system. The purpose of ~his pam~hlet IS t? su.mmartze 
those issuanccs, highlight thclr appllcatton and 
significance for correctional agencies, and urg~ advance 
planning, full compliance and speclal atten!lon by all 
rcsponsible for correctional prrgrams. SInce th:se 
requirements are now "kc~" ,to continue.d federal aId, 
the correctional profeSSIon s sta~e 10 expanded 
minority staffs-long a recognIzed manpower 
priority-is now more important then ever. 

II was on March 9 1973 that LEA A published in the 
r:Cderal Register t~o "equal rights guidelines.". ap
plicable to, correctional grantees. * A~.addltlon~1 
requirement was in final st~ges of negotla~lon and IS 
now in force. These new reqUIrements deal With 

(1) affirmative action by LEA A grantees to 
remedy del1ciencies in the number of minori!y 
group persons, including women, employed In 
their work force and the elimination of 
discriminatory minimum height requirements 
(height requirements not discussed in this 
pamphlet); and 

(2) the problem of site selection of correctional 
facilities where the location may have an ad
verse impact on the employment of minority 
persons. 

Minority persons arc del1ned to include Black. Orien
tal, AtllCrlcan Indian, or Spanish-surnamed 
Americans. 

Locatlon of Correctional Institutions 

'{11C new rules on location of co.reetional institutions 
were proposed because employment patterns in many 
stille prison systems Indicated that minority corrcc-

~111e . major Item wa$ the Equal Emplo,l'lI1rlll OppriTIUl/il.l' 
GllilMlllt's published n$ n new Subpart E in Title 28. Code of Federal 
Regulatlons. part 42 (Ihe [)ept, or JU$tfcC'$ bnsl~ regu\;ltion on non· 
dl$crilninMIon and equal opportunity In administration of LEAA 
grdnts). 
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tional officers were not being successfully recruited. In 
the aftermath of the Attica tragedY, for example, one of 
the factors wid~ly cited as increasing tensio~s wa~ the 
existence of prison populations c0r:tposed prlmar~ly of 
minority group persons and supernsed by correctional 
forces that were almost exclusively white. It has been 
reported that although o;er 6S pe.r cen~ of.the. inm&te 
population in New York s corr~ctlonal l?stttutlOns are 
non-white (Black and Puerto RIcan), whiles hold more 
than 90 per cent of all staff positions in the correctional 
system. (New York Times, Sunday, October 24, 197~). 
The state's correctional facilities are mostly located In 

rural areas (e.g. Attica. Auburn. Clinton, Elmira. Dan
nemora, etc.). State correctional department. officials 
have explained that this remoteness of major state 
facilities from centers of black population is a primary 
reason for the dearth of minority group employees. !he 
state situation is in contrast with New York CIty's 
correctional system in which Blacks and Puerto Ricans 
account for nearly half the staff. 

The new requirement on location of LEAA funded 
correctional facilities is included in an amendment to 
its contract with the National Clearinghouse for 
Criminal Justice Planning and Architecture at the 
University of Illinois which must clear all new con
struction projects supported with LEAA Part E 
monies.* It applies to grants involving the ~on
struction. relocation, establishment or ph)!SICal 
placement of any correctio,nal or co.~muOlty-based 
facilities. It is consistent WIth the SPirit of the new 
March 9 guidelines and based as well on even older 
Justice Department regulations issued to implement 
Title VI of the Civil Rights Act of 1964**. 

The provision requires that states and .Iocal &overn
ment units' applying for LEAA finanCIal a~slstance 
must determine whether the proposed locatIOn of a 
correctiOllal facility will. or will tend to, (1) exclude, 
diminish or otherwise adversely affect the employm.ent 
opportunities of minority individuals; (2) subject 
minority individuals to inferior or a .d.iminishe? number 
of programs. services. and activItIes; or (3) make 
minority employment or participation difl1cult because 
of the lack of adequate public transportation or local 
housing or both. ., .. 

Examples given 'Of unlawful locatIOn achv!ttes are 
locating a correctional facility serving substantial nUm-

.Contract No. J.LEAA·014·70 (June 30. 1970 as subsequently 
amended in 1970. 1971 and 1972. and renegotiated in 1973). 'J!te 
LEAA dircctive requiring National Clearinghouse cons(rucllon 
project revIew is LEAA Guidelinc 4063.2A (Feb. 14.1973). 

•• Ti!le 28. Code of Federal Regulations, Subpart C ("lIOfI· 
discrimination in Federally Assisted Programs"-July 29. 1966) and 
Subpart 0 ("Equal Employment Opportunity in Federally Assisted 
Programs"-August 18. 1972). 

bel'S of minority persons in a labor market area in 
which minority individuals do not reside (in which case 
the agency must secure actual employment of minority 
individualsHr discriminatory staffing patterns be
tween facilities in areas which have more non-minority 
persons than. does the general surrounding service 
area-or placing a halfway house, group home. court 
diversion project, drug treatment center or other com
munity-based correctional facility so that minorities are 
excluded from the benefits or services ofthe facility. 

Ifthe location of the facility will have any of these ef
fects, the rule requires that the correctional agency 
"must take steps to secure actual employment of 
minority individuals." Suggested actions which a 
correctional agency may take include, but arc not 
limited to, recruitment outside the market area of the 
proposed facility, steps to assure an adequate supply of 
available and suitable housing, or provision of 
transportation assistance to employees living outside 
the area of the facility's location. 

The contract guideline. requires all applications for 
correctional facility funds to include a statement giving: 

(a) The basic demographic population charac
teristics of the service area including race. color 
and national origin; . 

(b) The probable racial or national origin 
characteristics of the inmate popUlation; 

(c) Other alternative locations; 
(d) The impact (adverse or favorable) on 

minorities and non-minorities of the alternative 
Iqcation; 
" (e) The availability of public transportation to 
the proposed site; 

(0 The availability or nonavailability of low and 
moderate income housing for facility employees. 

Although the Clearinghouse has always considered 
these kinds of factors in reviewing projects for con
struction or establishment of new facilities. it is now 
aligning its data requests, checklists, and review 
procedures to the precise requirements ofthe new man
date. 

Affirmative Employment Efforts 

The second guideline. announced in the March 9, 
1973 Federal Register notice, requires an affirmative 
program of Equal Employment Opportunity. This 
regulation affects LEA A grantees (including state and 
local correctional departments) (i) which have 50 or 
more employees and have received grants or subgrants 
of $25,000 or more since the enactment of the Omnibus 
Crime Control Act and (jj) where the available minority 

221 

work force in the ngency's relevant gcographic area 
(state. standard metropolitan statistical area, or county) 

, is 3 per cent or more of the total work force. 1.t requires 
such grantees, within 120 days following promulgation 
of the guidelines. to formulate, maintain and im
plement a written Equal Employment Opportunity. 
Program as to employment practices affecting minority 
persons and women. 

Grantees are required here to make two evaluations 
of employment opportunities, one for racial minorities 
and another for women. This analysis is to include: 

1. An analysis of the representation of 
minorlties and women in all job categories; 

2. An analysis of all present recruitment ap.d 
employment procedures including ('!dtten tests, 
interview procedures, education prerequisites, 
referral procedures; 

3. An analysis of seniority practices. promotion 
procedures and training programs; and 

4. "A reasonable assessment" of whether 
minority employment is bei~g hindered'by "ex
ternal factors" such as available suitable housing 
in the geographical area or lack" of suitable 
transportation to the workplace. 

The grantee must. in its Equal Employment Op
portunity Program. pte pare a job classification table 
with principal duties and rates of pay and the number 
of employees within each classification by race. sex and 
national origin. Further information to be documented 
includes: (i) the number of disciplinary actions against 
individuals by race, sex and national origin; (ii) the 
number of individuals ,hired in the last fiscal year by 
race. sex and national origin: (iii) the number of em
ployees making application for promotion or transfer 
and th~ number of persons actually promoted or trans
ferred. classified by race, sex and national origin; and 
(Iv) available area labor characteristics (total 
population. work force, and existing unemployment by 
race. sex and national origin). , 

Finally, a detailed narrative statement explaining the 
recipient's existing employment policies and practices 
towards recruitment of women and minorities is also 
required. This must be detailed so that if. for example, 
tests arc used in selecting employees. the test should be 
described along with data on how it is administered, 
scored and weighted and whether it has been validated. 
LEA A recipients arc referred to general federal 
guidelines on impermissable selection practices issued 
by the Equal Employment Opportunity Commission 
and are asked to set forth and explain any non
conformity with such EEOC guidelines. (In general, the 
EEOC guidelines prohibit tests which exclude 
minorities unless the tests arc validated, i.e. are 
statistically demonstrated to be an accurate predictor of 
job performance.) 



After identifying the minority and female work force 
within the recipient agency and completing the 
foregoing profiles and analyses, the agency is required 
to come up with a plan to eliminate disl.!riminatory pat
terns of employment throughout its employment levels. 
This program is to be kept on file by the grant recipient 
sO that it may be reviewed by the appropriate state 
planning agency or by LEAA. Also, specific personnel 
must be identified to implement the grantee's Equal 
Employment Oppurtunity Program. 

The plan must include information on new or ex
panded programs for increased recruitment of 
minorities and women and new policies and procedures 
implemented to facilitate promotion of minorities and 
women. Plans are to be regularly updated. evaluated as 
to their effectiveness, and revised where necessary.* 
From this point on, applications for new or continuing 
LEA A grants must be accompanied by a certificate 
stating that the recipient has an Equal Employment 
Opportunity Program oll.tile (a copy of which goes to 
the LEAA civil rights compliance office in Washington 
for discretionary grants of over $100,(00). State plan
ning agencies must certify that they impose the same 
requirement for an Equal Employment Opportunity 
Program on recipients of awards from the state block 
grants, 

Correctional agencies should bear in mind that in the 
reviewing compliance with the new guidelines, priority 
will be given to grant recipients which have a sigll(/icant 
disparity between the percentage of minority persons in 
the geographical area work force and the percentage of 
minority staff in the grantee agency. A significant 
disparity will be assumed whenever the percentage of 
minority staff in the agency is not at le3st 70% of the 
minority percentage ofthe tolal work force in the area. 

****** 

These new guidelines mark an increased com
mitment by the LEA A to the problem of minority em
ployment in law enforcement. Their success in the 
correctional field will largely depend on three factors: 
vigorous enforcement by LEANs Oftice of Civil Rights 
Compliance, support and monitoring by the "private 

+rhls guideline Is stmil~r to requirements that other federal agen· 
cles. e.g •• lhe; Omce of Contract COmpliahce. h~ve Imposed upon em· 
ployer$ who do business wlth. nnd are regulated by. the Federal 
gOl'ernlllcnt. The steps required nre shnllnr to those taken voluntarily 
by a number of correctional departments whkh have greatly im· 
proved opportunities fQr minorities and women. ISee initial pam' 
phlct-A Correctional Must ••• Increased Staff Recruitment From 
MinQrlt,Y Groups.J 
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sector," and cooperation and commitment from state 
correctional agencies and their local counterparts. Of 
these. the last is clearly the most important and the 
most critical to solid progress. As in many areas of com
plex social change, durable progress is likely to come 
only if the responsible authorities-in this case correc
tional administrators-offer their hcarts as well as their 
energies and talents to this important manpower 
priority. It is one, perhaps, which has more long-term 
signiticance for stable administration and effective per
formance in corrections than in almost any other 
governmental service area. 

The nation's correctional and prison 'l}stem directors 
have made their position clear: 

"There is a clear need to increase the number of 
minority personnel at every level of correc
tions-from top management to the newest 
correctional officer or clerk. Constant care must 
be taken to see that minority staff are treated 
fairly in every aspect of assignment, promotion 
and discipline. 

It is desirable that every central headquarters 
have a high level official directly responsible for 
supervising the recruitment and fair treatment of 
minority employees. In large correctional systems, 
such a position should exist at every major in
stitution* Access to the head ofthe system¥ihould 
always be possible for any employee concerned 
with a problem of discrimination. Artificial and 
unnecessary hindrances to minority employment 
should be eliminated. Civil Service requirements 
should be carefully examined to determine if any 
unreasonable barrier exists to the employment of 
minority personnel." 

[Association of State Correctional Ad
ministrators, Uniform Correctional Policies 
a/ld Procedures-1972 (from section on 
"Racial Issues")] 

The federal government through LEA A has ilOW in
terpreted the legal mandate for equal employment op
portunity in terms of federal grant-in-aid policies and 
requirements specifically applicable to correctional and 
law enforcement agencies. The opportunity and im
petus presented to achieve the important national goals 
and benefits behind these new rules-both for correc
tions and minority citizens-is unprecedented. We 
need to make the most of it. 

·It should be notcd that that Association of State Correctional Ad
ministrators' concept of a high level official directly responsible for 
supervising minority recruitment will also provide a staff pemn iilble 
to think through and to respond to the new LEAA regulations and 
detailed reporting requirements. Such a position (with adequate staff 
resources) would thus seem all the more desirable: ' 

I 
! 
! 
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Excerpt From 
1973 CORRECTIONS STANDARDS 

of the 
NATIONAL ADVISORY COMMISSIO~ 
ON CRIMINAL JUSTICE STANDARDS 

AND GOALS 

STANDARD 14.2. RECRUITMENT FROM 
MINORITY GROUPS 

Correctional agencies should take immediate aI'
~r~~tive action to rec~uit and employ minority g~oup 
1I1.dlVlduals (Black. ChIcano, American Indian. Puerto 
Rtcan. and others) for all positions. 

1. All job qualifications and hiring policies should be 
reex~mined with the assistance of equal employment 
~'peclali?ts f:o.m outside th~ ~iring agency. All assump
tions (ImplICIt and explIctt) in qualifications and 
policies should be reviewed for demonstrated relation. 
ship to successful job performance. Particular attention 
sh.oul? be devoted to the meaning and relevance of such 
cnt~na as ag~, educational background, specified ex
pe:lC~ce reqUirements. physical characteristics, prior 
cruntnal record or "good moral character" 
s~ecifications, and "sensitive job" designations. All ar. 
b)lrary obstacles to employment should be eliminated. 
a ~. If examinations are deemed necessary, outside 
aS~lstance should be enlisted to insure that all tests. 
wntten and oral, are related significantly to the work to 
be performed and are not culturally biased. 

3. Training programs, more intensive and com. 
pre.hensive than standard programs, should be 
deSigned to replae': educational and previous ex. 
perience requirements. Training programs should be 
concerned also with improving relationships among 
culturally diverse staff and clients. 

4. R~cruitment should involve a community relations 
effort 111 areas ~here the general popUlation does not 
r~flect the eth~lc and cultural diversity of the correc. 
tIona! populatIon. Age.ncies should develop suitable 
housll1g, transportatIon. education, and other 
arrangements for minority staff. where these factors are 
such as to discourage their recruitment. 

[See also standards 14.1. 14.3, and 14.4 for related 
positions on recruitment of new personnel generally, 
employment of. women, and employment of ex. 
offenders.] 
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About the Commission 
.,The. Commis~ion on Correctional Facilities and Ser

VIces IS a speCial public service effort to foster im
provement. of ~h.e natio~'s correctional ap
paratus-prISons, Jails, probatIOn, parole, community 
pr.og:ams and new alternatives for the rehabilitation of 
crnn1l1al offenders. Sponsored by the American Bar 
Association, it was created in 1970 to serve as a vehicle 
for expressing the interest of the bar in this critical 
segn~e~t . of t!le criminal justice process. In
terdiSCiplInary 111 character, tht; Commission has 
twenty-four members and a full-time professional staff 
located in Washington, D.C. A grant from the Ford 
~o.u~dation support~ the program development ac
tIv.ItIes of the Commission and a variety of federal and 
~tlVate awards contribute assistance to its several ac
lion programs. 

About the Center 
The Center for National Poli'rY Review works to 

assure that federal laws and policies are implemented 
to protect the interests of minority groups;lt consists of 
a group of lawyers and social scientists engaged in 
r~search and I~gal action on behalf of the principal civil 
nghts groups III the country. As part of its work the 
Center monitors federal programs to deter~ine 
whether legislative advances in civil rights are being 
translated. into real advances in eliminating patterns 
and practices of racial, ethnic, and sex discrimination 
In addition to law enforcement, the Center's major con~ 
cerns .are with housing credit practices, federal site 
selectIOn, employment, metropolitan school 
des~~regation, revenue sharing and the civil rights 
polICies of regulatory agencies. As can be seen, its in
ter~sts extend to all federal programs and policies 
whIch have an impact on minorities and women. 
Located at the Law School of Catholic University of 
America in Washington, D.C., the Center operates un
der support grants from the Ford Foundation and 
Rockefeller Brothers Fund. 

PLEASE NOTE 
This pamphlet concerning new Equal Em

ployment Opportunity Guidelines issued by the 
Department of Justice, as they affect correctional 
departments and agencies, should not be regarded 
as a substitute for the official regulations. These 
have been published in Title 28 of the Code of 
Federal Regulations (Part 42--Subpart E). The 
exact text of the new regulations may be obtained 
fi'om the Office of Civil Rights Compliance, Law 
Enforcement Assistance Administ~ation, U.S. 
Department of Justice, Washington, D.C. 20530. 



APPENDIX T 

Selected Portions of Recommendations 
of the National Advisory Commission 

Criminal Justice Standards and Goals 

POLICE TASK FORCE REPORT 

Standard 13.3 

Minority Re~ruiting 
Every police agency immediately should insure 

that it presents no artificial or arbitrary barriers
cultural or institutional-to discourage qualified 
individuals from seeking' employment or from being 
employed as police officers. 

1. Every police agency should engage in posi
tive efforts to employ ethnic minority group mem
bers. When a substantial ethnic minority population 
resides within the jurisdiction, the police agency 
should take affirmative action to achieve a ratio of 
minority g, 'IlP employee., in approximate proportion 
to the mak1!lIp of the population. 

2. Every police agency seeking to employ memo 
bers of an ethnic minority group should direl:t re
cruitment efforts toward attracting large numbers 
of minority applicants. In establishing seh,:tion 
standards for recruitment, special abilities M~ch as 
the ability to speak a foreign language, ;;trcngth 
and agility, or any other compensating factor should 
be taken into consideration in addition to height 
and weight requirements. 

3. Every police agency seeking to employ quali
fied ethnic minority members should research, de· 
velop, and implem'ent specialized minority recruit. 
ment methods. These methods should include: 

a. Assignment of minority police officers 
to the specialized recruitment efforts; 

b. Uaison with local minority community 

leaders to emphasize police sincerity and en· 
courage referml of minority applicants to the 
police agency; 

c. Recntitment advertising and other rna· 
terial that depict minority grou!;l police personnel 
performing the police function; 

d. Active cooperation of the minority 
media as well as the general media in minority 
recruitment effor~:!; 

e. Emphasis on the community sen-ice 
aspect of police work; and 

f. Regular personal contact with the 
minority applicant from initial application to final 
determination of employability. 
4. Every police chief executive should insure 

that hiring, assignment, and promotion policies and 
practices do not discriminate against minority group 
members. 

5. Every police agency should evaluate continu
ally the effectiveness of specialized minority re
cruitment methods so that successful methods are 
emphasized and unsuccessful ones discarded. 

Comment~ry 

Increasing emphasis must be placed on recruit
ing qualified blacks as police officers in communi
ties with black residents. In communities with 
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Mexican-American residents, there is a need to 
seek qualified Mexican-Am~ricans. This standard, 
however, is not limited to anyone ethnic minority 
group. Whenever there is a substantial ethnic mi
nority popUlation in any jurisdiction, no matter what 
the ethnic group may be, the police service can be 
improved by employing qualified members of that 
group. Every police agency should adhere to the 
principle that the police are the people and the 
people are the police. When qualified minority group 
members do not enter the police service by what
ever procedure is in effect, the guidelines in this 
standard should be implemented for active recruit
ment of such persons. 

The need for minority police officers has been 
stated repeatedly. The President's Commission on 
Law Enforcement and Administration of Justice 
pointed out that to police a minority community 
with only white police officers can be misinterpreted 
as an attempt to maintain an unpopular status quo 
r~ther than to maintain the civil peace. Clearly, the 
image of an army of occupation is one that the police 
must avoid. The Commission further stated that 
minority officers can break down prejudice and 
stereotypes in the minds of majority officers, and 
that minority officers are' better able to police a 
miriority community because of their familiarity with 
the culture. Other benefits mentioned are reduced 
resentment crt the part of citizens and, in some 
cases, the officer's ability to speak a foreign lan
guage. 

The 1968 National Advisory Commission on Civil 
Disorders concluded that, in controlling civil dis
orders in Detroit, integrated Army troops per
formed better than less integrated National Guard 
troops. The Commission recommended increased 
recruitment of minority group ,police officers. 

Proportionate Employment of Ethnic Minorities 

Although the need to employ minorities as police 
officers may be obvious, their employment in many 
instances has not been appreciable despite the best 
intentions and diligent efforts of many police ad
ministrators. A S\lrvey of 28 police agencies con
.ducted by the National Advisory Commission on 
Civil Disorders graphically illustrates the underrep
resentation of minorities in the police service. The 
median figure for black sworn personnel was 6 per
cent; the median figure for the black population 
was 24 percent. In no c~se w.as the proportion of 
blacks in the police agency equal to the proportion 
in the popUlation. A 1972 study of police recruit
ment and selection showed a similar disparity in 
minority representation within Massachusetts law 
enforcement agencies. (A Study and Refinement of 

the Police Recruitment and Selection System, Com
monwealth of Massachusetts, Bio Dynamics Inc., 
1972). 

Statistics from throughout the country indicate 
that this underrepresentation is due in part to the 
fact that a greater percentage of minority appli
cants fail to meet police selection standards. This is 
not surprising, since minorities are traditionally dis
advantaged, both culturally and educationally. 

But in view of the need for minority police of
ficers to foster better community relations and in
crease police effectiveness, police' administrators not 
only should recruit minorities, but also should in
sure that unwarranted cultural bias is eliminated 
from the selection process. 

Any reluctance on the part of police administra
tors to employ minority police officers is being 
overcome by Federal courts, which have <?stablished 
a solid record of eliminating cultural bias in the 
selection process and demanding preferential mi
nority employment to rectify the ,effects of past dis
crimination. In most cases, preferential recruiting 
and hiring is directed toward approximating the 
minority composition of the community within the 
employee ranks. 

Court Cases 

A model case in point is Carter v. Gallagher, 
452 F.2d 315 (1971), which alleged discrimina
tion in the hiring procedures of the Minneapolis 
Fire Department. The court found that certain se
lection requirements were in fact discriminatory 
and were not job-related. The Eighth Circuit Court 
of Appeals ordered the city to rectify the situation. 
The court held in part that the fire department 
must hire one minority group member for every 
three whites employed until 20 minority group mem
bers are hired. A similar decision requiring prefer
ential hiring was recently handed down in Phila
delphia. 

In Allen v. Mobile, 331 F. Supp. 1134 (1971), 
a suit alleging discrimination in assignment and 
promotion policies was brought against Mobile, Ala. 
Discrimination against black officers was found In 

the, manner in which personnel were assigned and 
promoted. The court ordered the city to consult 
with black leaders in developing recruitment pro
grams, and to direct advertising and promotion 
toward the black community. All advertising was 
to state that the City of Mobile is an equal oppor
tunity employer. This order was handed down even 
though employment discrimination was not an issue 
in the original suit 

It is far wiser for police administrators to seek 
out aggressively and employ qualified members of 
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minority groups than to await the dictates of a 
court. Police administrators should seize the initia
tive in minority hiring. 

Several recruitment techniques and programs 
have been particularly effective in attracting minori
ties. Police agencies seeking to recruit minorities 
should consider techniques described below and 
should develop tec!miques appropriate for their 
own particular needs. 

However, the employment of persons from aU 
ethnic groups within the community should be a re
cruitment goal, not a personnel policy governing 
the hiring of police personnel. Primary considera
tion should be given to employing the best quali
fied candidates available, regardless of ethnic back
ground. The ethnic makeup of a community should 
be viewed as a guide for recruitment policies 
and procedures, not as a basis for quota hiring. 
If recruitment procedures fail to attract minority 
candidates from whom qualifi('u applicants can be 
selected, there may be a need for new recruitment 
techniques; selection procedures should remain the 
same, bowever. 

Selecting Qualified Minority Applicants 

Although the employment .of minorities in juris
dictions with minority communities is essential, the 
employment of minority group police officers with
out regard to their qualifications weakens an 
agency. Standards for the selection of police officers 
should be applied across the board without regard 
to race or ethnic origin. 

Such a policy, however, presents problems. Some 
minorities suffer cultural and educational disadvan
tages, and arc disqualified at a greater rate. The 
unusually high disqualification rate may extf,l1d into 
other areas. 

The President's Commission on Law Enforcement 
and Administration of Justice pointed out that 
seemingly innocuous standards, tmditional in the 
selection of police officers, may bear little relation 
to the requirements of the position and yet tend to 
disqualify minority applicants. Overly stringent 
standards regarding physical health are examples. 
Often persons from disadvantaged minority groups 
have been unable to afford the same level of medi
cal care as these from other segments of the popula
tion, and they suffer corresponding deficiencies. 

Police agencies should analyze what police of
ficers really do, and set standards accordingly. It 
is conceivable that many physical standards 
might well be downgraded slightly, as some agen
cies have done with vision and dental require
ments. Perhaps higher standards of education will 
impose an additional adverse effect on minority 
recruitment. But the disqualification of candidates 

should be done validly, not arbitrarily or capri
ciously. 

In order to hire minority group members as police 
officers, police agencies must attract large numbers 
of minority applicants in anticipation of their un· 
usually high attrition rate; additionally, they should 
apply compensating factors to expand the number 
of minorities that are employable. Compensating 
factors allow any applicant who does not meet 
one qualification, but excels in another, to be em
ployed because the area of qualification outweighs 
the deficiency. A variety of compensating factors 
may be used. . 

In using compensating factors, the police agency 
must emphasize those elements of police work that 
are most important to it. O. W. Wilson, in Police 
Planning, suggests that one who excels in physical 
stature can be considered to have overcome an 
educational deficiency. In light of the modern police 
mission, however, education is far more important 
than physical size. A superior level of educational 
achievement should outweigh a physical deficiency. 

Certain minimum qualifications-including moral 
character, mental ability, and psychologicalttealth
must be met directly ratber than by compensation. 
Deficiencies in such requirements as height, weight, 
or vision may- oe compensated for by an unusual 
language skill, leadership experience, or education 
in excess of minimum requireme~ts. Each agency 
must develop a policy on compensating factors tail
ored to its own purposes, but should insure that 
~ach candidate is hired only after it has been deter
mined that he is qualified to be a police officer. 

Special Recruitment Methods 

In recruiting minority applicants, it is often nec
essary to overcome a distrust of the police. Minor
ity recruiters can establish rapport with their audi
ence and demonstrate that police agencies want 
and need minority personnel. The minority recruit
ers are more familiar with minority community 
attitudes; this facilitates communication. The use 
of minority recruiters has been successful across the 
country, particularly in Phoenix, Ariz.; Washing
ton, D.C.; Kansas City, Mo.; New York, N.Y.; and 
Detroit, Mich. 

Minority officers should not be assigned to re
cruitment duties arbitrarily. These officers should 
have the same training and qualifications as any 
other recruiter. Qualifications include articulateness, 
in-depth knowledge of the police profession and the 
individual agency, and a high degree of motiva
tion. 

The cooperation of minority community leaders 
and civic organizations is helpful in disseminating 
recruitment materials and providing opportunities 
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for recruiters to address groups of potential appli
cants. Community leaders themselves, if convinced 
of the sincerity of the police in recruiting minori
ties, may become active recruiters by referring ap
plicants. The 1971 Rand Corporation report on 
minority recruiting in New York City recommended 
increasing the use; of community leaders and civic 
organizations. 

Depicting' minority gl'OUp police personnel in 
TV, billboards, and newspaper advertisements dem
onstrates that there is a role for minorities in 
police work. The Detroit Police Department has 
developed an effective series of newspaper, poster, 
and billboard advertisements. 

Having identified a target popUlation of one or 
more ethnic minorities, police must seek to attract 
them to the police service through communication. 
Washington, D.C., Detroit, New Yor~, and other 
cities, have successfully used minority-oriented 
media. Overreliance on minority media can be 
unproductive, however. The Rand Institute study on 
minority recruiting in New York reported that the 
general media in the city were at least as productive 
in attracting minorities as minority media. 

The Rand study found that the relatively high 
startinfl salaries and job security of many police 
agenbes, while undoubtedly of some interest to all 
applicants, were not the primary interests of minor
ity applicants. Rand discovered that minority ap
plicants were motivated first by an "opportunity to 
maintain law and order;" second, by the "feeling 
that comes from helping people;" and third, by 
"fringe benefits and job security." Majority appli
cants were motivated by fringe benefits, job secur
ity, and pay, in that order. 

Motivation 

In any recruitment campaign, it is important to 
identify, then emphasize, what factors will motivate 
potential applicants. 

Retaining minority applicants Who display the 
basic qualifications for police work is just as impor
tant as attracting qualified minority applicants in 
the first place. The Rand Institute's study revealed 
that after the initial testing, most attrition of candi
dates was caused by a lack of motivatioQ. to follow 
through on the selection procedures during the 
lengthy processing. At the time of the Rand study, 
it took the New York Police Department up to 17 
months to process each applicant. The Rand re
searchers did find that minority applicants who had 
voluntarily .dropped out of the selection process 
responded positively to personal contact by the re
searchers. Rand recommended not only accelerating 
the selection process, but instituting personal con-

tacts between police department personnel officers 
and minority applicants in order to sustain the ap
plicant's' interest in a police career during the selec
tion process. 

Such a system should not be considered too bur
densome In light of the potential results. A bi
weekly phone call or letter to the applicant ap
prising him of his status assures him of the police 
agency's sincere interest in employing him if he is 
found to be qualified. This procedure helps over
come minority apprehensions about their acceptance 
in law enforcement positions. These apprehensions 
contribute to the high dropout rate. 

Discrimination 

The number of minority applicants will not in
crease much if discrimination continues in the as
signment and promotion of personnel within the 
agency. It is the total police image that will in
fluence minority interest in police careers. 

The President's Commission on Law Enforcement 
and Administration of Justice identified a history of 
racist personnel policies within a few certain police 
agencies. These policies limited black officers' au
thority to make arrests and restricted them to 
working only in minority neighborhoods. The pol
icies also restrained black officers from working 
with whites or in specialist assignments. It is hoped 
that these policies have been abolished and will 
never be reinstituted. 

Minority officers are not second-class police of
ficers; they should be selected by the same basic 
standards as all other officers and should therefore 
compete on an equal basis for every assignment. 
They should be deployed in minority neighborhoods 
but not restricted to working there; they should be 
allowed to work with all other officers and not for
bidden to work with other minority officers. 

If minorities are hindered from advancing to su
pervision, management, and administration, they 
are less likely to respond to recruitment. A National 
Advisory Commission on Civil Disorders survey in 
1967 revealed marked racial disproportions in 
supervisory personnel: One of every 26 black police 
officers was a sergeant; the ratio for whites was one 
in 12. bne of every 114 black officers was a lieuten
ant; the white ratio was one in 26. One in every 
235 was a captain; the white ratio was one in 53. 

As with employment qualifications, it may well be 
that minority officers are discriminated against by 
promotion standards that are not valid in the first 
place. Therefore, police administrators should iden
tify the attributes of supervisors, managers, and ad
ministrators, and develop valid standards for the • 
selection of pen;c:mnel for promotion, in hopes of 
eliminating any bias. 
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It should be noted that the Equal Employment 
Opportunities Commission guidelines for hiring ap
ply equallY to the selection of personnel for spe
cial assignment and promotion. 

Evaluation of Minority Recruitment 

Seeking out and hiring the most qualified minor
ity group members is a goal that should be reached 
through special minority recruit~e!1t programs, ~ot 
through preferential or quota hmng. The specific 
hiring goal should be determined by comparing the 
minority makeup of the community with the mi
nority composition of the police agency. Then .an :s
timate should be made of the number of mmonty 
applicants nec:ssary t~ achi~ve this go~l within. a 
reasonable penod of tIme, Fmally, sp~clfi7 recrUl~
ment techniques known to attract mmonty appli
cants should be applied. These techniques should 
be used in preference to general recnlitment t;ch
niques, and emphasized or discarded on the baSIS of 
their proven effectiveness. 

In 1971 the Detroit Police Department found 
that it had 13 percent minority personnel com~ared 
with a community population of 44 percent mmor
ity group members. It. was deter~i~ed th~t if the 
department continued Its annual hmng ratIO of 20 
percent minorities, it would never approac~ an eth
nic makeup reflecting that of the commumty. Over 
half of the police officers hired would h~ve to be 
from minority groups to achieve ap e~hmc b~lance 
by 1980. The precise number of mmonty appltcan~s 
that would be needed each month to reach the U}tl
mate goal was established by simple .calc~latlOn 
based on the disqualification rate of mmonty a~
plicants. Recruitment efforts known. to a~tract mI
nority applicants were then emphaSIzed m prefer-
ence to general recruitment techniques . 

If these special techniques are s?cce~sful m. at
tracting minority applicants; DetrOIt WIll contmue 
to use them; if not, they will be replaced by. other 
techniques. The relative succ~ss of recru!tm~nt 
techniques can only be determmed by momtonng 
the program. .., 

, It should be noted that whIle certam recruItment 

techniques are being emphasized in Detroit, no one 
is being hired on a preferential basis. The best 
qualified applicants are hired first, regardless of 
their ethnic background. If an insufficient num
ber of minority persons apply, Detroit will engage in 
different or more intense recruitment efforts only, 
and not in preferential hiring. 
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Related Standards 

The following standards may be applicable in 
implementing Standard 13.3: 

1.7(1) News Media Relations. 
10.1 (9) Assignment of Civilian Police Personnel. 
10.2(1 a) (2 a) Selection and Assignment of Re
serve Police Officers. 
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13.1 General Police Recruiting. 
13.4 State Mandated Minimum Standards for the 
Selection of Police Officers. 
13.6(1)(2) Employment of Women. 
Recommendation 13.1 Job-Related Ability and 
, Personality Inventory Tests for Police Applicants. 

Standard 13.6 

ElJlployment of Women 
Every police agency should immediately insure 

that there exists no agency policy that discourages 
qualified women from seeking employment as sworn 
or civilian personnel or prevents them from realiz
ing their full employment potential. Every police 
agency should: 

1. Institute selection procedures to facilitate the 
employment of women; no agency, however, should 
alter selection standards solely to employ female 
personnel; 

2. Insure that recruitment, selection, training, and 
salary policies neither favor nor discriminate against 
women; 

3. Provide career paths for women allowing each 
individual to attain a position classification comensur
ate with her particular degree of experience, skill, 
and ability; and 

4. Immediately abolish aU separate organiza
tional entities composed solely of policewomen 
except those which are identified by function or ob
jective, such as a female jail facility within a multi
unit police organization. 

Commentary 

The role of women in the police service has 
been based largely upon traditional and often out
moded ideas. Some misconceptions concerning the 
female's ability to perform certain "masculine" tasks 
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have been dispelled as a result of changing social 
attitudes. The police service should keep abreast of 
social patterns and legal requirements by reassessing 
the function of women in the police field. Police 
administrators must determine whether expansion 
of the woman's role will further the cause of efficient 
police service. 

As early as 1845, the public recognized that 
women perform certain police functions better than 
men. Two matrons were employed at The Tombs 
prison in New York City to process female pris
oners. During the next 4 decades, the practice of 
using prison matrons became widespread. Just prior 
to the turn of the century, a movement to employ 
women as regular police officers gained support 
among several social action groups. This movement 
culminated in the hiring of the first regularly rated 
policewoman by the Los Angeles Police Depart
ment in 1910. 

By the end of World War I, more than 220 
cities employed policewomen. One of the major 
reasons for this relatively rapid acceptance of fe
male peace officers was the change in the public's 
view of the police function. The use of women 
coincided with the newly accepted tenets of citizen 
protection and crime prevention, instead of ex
clusive concentration on the enforcement of laws 
and the detection of criminal behavior. 



In 1922, the International Association of Chiefs 
of Police acknowledged that women were essential 
to police work and offered standards for the quali
fication, selection, and training of policewomen. 
The IACP outlined duties that were essentially 
preventive in nature and concentrated on the areas 
of juvenile delinquency, female criminality, family 
crises, runaways, missing persons, and sex offenses. 
Although the IACP stressed the use of women as a 
preventive force and cautioned against their making 
arrests, the recognition given to the woman's role 
provided momentum to women's drive for a per
manent niche in the police service. 

Traditional Role 

Despite initial pmgress, policewomen have tended 
to be frozen into the traditional role bestowed upon 
their predecessors many years ago. The 6,000 

iob-related, and validated. On March 21, 1972, the 
Equal Employment Opportunity Commission was 
empowered to enforce Title VII of the Civil Rights 
Act of 1964 as it applies to discrimination against 
women. The dominant principle of that law is that 
all jobs must be open to both men and women 
unless it can be proved that sex "is a bonafide 
occupational qualification necessary to the normal 
operation of that particular business or enterprise." 

On March 22, 1972, the Senate approved the 
Equal Rights Amendment to the Constitution which 
prohibits denial of equal rights on the basis of 
sex. If ratified by three-fourths of the States, this 
amendment will become law. Although the ultimate 
impact of such a law remains unclear, its signifi
cance for police agencies would probably be de
termined by the interim progress each agency made 
in promoting employment opportunities for women. 

policewomen in this country comprise approximately Selection Procedures 
2 percent of the sworn police population. Yet, a 
nationwide survey conducted by the International Probably the most critical determination for any 
City Management Association in 1970 revealed police agency to make in providing for the employ
that they constitute from 14.5 percent (in cities ment of women is the establishment of its ~election 
of 100,000-250,000) to 36.3 percent (in cities criteria. Some agencies have required that women 
over one million) of the sworn personnel in juvenile have more education than male applicants. Prior 
units. Most of the others work as matrons, sex to 1969, Washington, D.C. 's Metropolitan Police 
crime investigators, and clerical personnel. Department required that women applicants possess 

Many agencies have attempted, some success- a coIlege degree, while men needed only a high 
fully, to exclude women altogcther by quota sys- school diploma. Before 1965, the Miami, Fla., 
tcms, discriminatory hiring, and promotional poli- Police Department had a similar selection procedure. 
cies. One department maintained a fixed quota for Thc rationale was: "If we have so few positions, 
policewomen positions for 15 years and that quota why not take the best?" However, legal decisions 
was increased only recently. Additionally, in this now prohibit this practice. 
department female officers are not eligible to take The Washington, D.C., Metropolitan Police De
the examination for corporal, the first promotional partment now requires that men and women have 
level available for patrolmen. Only within the last the same qualifications with the exception that 
5 years have many agencies allowed women to take women are allowed a lower minimum weight. In 
supervisory examinations. In many agencies sub- effect, this means that women who are 5 feet 7 
stantial numbers of policewomen are assigned to inches tall and possess all other qualifications can 
clerical duties. compcte with men for police vacancies. This process 
. For the most part, women have not attempted to has been carried a step further in St. Petersburg, 

correct such situations. A notable exception was a Fla.,. which has eliminated the classification of 
policewoman who won a suit against the New policewoman in its public safety agency. As of 
York City Police Commission in 1963 that enabled July 11, 1972, anyone, including women, who 
her to take a promotional examination for sergeant. meets the requirements and successfully proceeds 
Despite her victory, other women have been re- through the selection process is eligible for appoint
luctant to seek judicial resolutions except in isolated ment to the position of "policeman." 
instanccs. Because most police work requires physical 

However, it is time for police agencies to antici- strength and agility, agencies must not establish 
pate such challcnges to the status quo and to criteria that will result in the hiring of police officers 
initiate measures to prevent judicial mandates which unable to perform police duties. Agency hiring 
may seriously hamper effectiveness. The Supreme standards should not be altered to employ women 
COUI't in Griggs v. Duke Power Company, 401 at the cost of reduced physical effectiveness of 
U,S. 424 (1970) held employment selection criteria individual police officers. Nor can police agencies 
processes must be non discriminating, specificaUy continue to maintain different hiring qualifications 
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for men and women without discriminating against 
one group or the other. , 

Therefore, each agency must establish criteria 
that will facilitate the employment of both men and 
women without restricting its capability to carry 
out its function. Recently the Federal Government 
has moved in this direction. In December 1971, 
the Secret Service administered the oath of office 
to five women, the first in the 106-year history of 
the agency. On July 17, 1972, FBI Acting Director 
L. Patrick Gray III swore in the Nation's first 
female FBI agents. These historic occurrences in
dicate that the time is ripe for a reevaluation of 
the employment standards for women throughout 
the police service. 

Abolition of Discriminatory Policies 

Although restructuring selection criteria will fa
cilitate the entrance of qualified women into the 
police service, other inequities must also be re
moved for an agency to derive maximum benefit 
from its policewomen. Very few agencies actively 
recruit women. They seek to perpetuate quotas 
which have been established for years. 

The performance of woman recruits in some 
,,agencies indicates that a relaxation of such quota 
systems may be in order. While the average IQ 
scores of male recruits dropped from 107 to 93 on 
the New York Police Department between 1962 
and 1969, the 1966 class of female recruits re
corded the highest average score, 111, during that 
period. In a recent coeducational Miami, Fla., re
cruit class, a woman was given the most outstanding 
recruit award. 

Washington, D.C.'s Metropolitan Police Depart
ment is now hiring 100 additional female officers in 
an effort to evaluate their effectiveness in patrol 
duties. 

Training 

Some agencies have neglected training of female 
personnel. Many conduct separate training classes. 
for female personnel which are geared toward the 
investigative rather than the line functions of police 
work. Female recruits in Washington, D.C., have 
complained that instructors in certain courses have 
advised women to skip field-related classes because 
they would never have occasion to use the infor
mation. Women are also excused from the qualify
ing examination in physical fitness and passed au
tomatically. These exemptions tend to perpetuate 
the image of "weakness" of female officers, to pro
mote an overprotective attitude on the part of male 
officers, and are, in fact, as discriminatory against 
male officers as they are against female officers. 
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The Dallas, Tex., Police Department now in
cludes 1 month of patrol observation with a training 
officer as part of its training course for female offi
cers, a practice initiated by Chief Frank Dyson in 
1971. At its inception, this program almost had dis
astrous results because the male training officers 
were not informed in advance of their obligations, 
the public was not prepared to accept the women, 
and some staff personnel were unaware of the new 
program. Consequently, there was an initial lack of 
uniformity in the patrol experience gained by the 
women, and the agency was criticized by some. 
This example illustrates the need for careful plan
ning and adequate publicity in a venture of this 
nature. 

Compensation 

A recent development in'Detroit, Mich., suggests 
the need to compensate policewomen specificaIIy for 
the: duties they perform when their promotional op
portunities are limited. Five Detroit policewomen 
filed a complaint with the Michigan Civil Rights 
Commission alleging that their salaries were not 
commensurate with those of their male counter
parts. These women claimed that their duties are 
those of detective sergeants who receive $14,470 a 
year, yet they are being paid patrolmen's salaries 
of $12,750. 

Representative Career Paths 

If women are to assume a role: in the mainstream 
of police service, it is imperative that career devel
opment opportunities be made available to them. 
In most agencies, the limited scope of a police
woman's duties has precluded her elevation above 
the basic position classification. Notable exceptions 
exist, for the most part, where an agency's organi
zation includes a separate women's division or bu
reau. In such cases, women are elevated within this 
organizational branch as supervisors or administra
tors of female personnel only. 

In most agencies, promotions are predicated upon ' 
an officer's experience, knowledge, and ability as 
determined through an examination process. Re
gardless of abilities, women have been unable or 
unwilling to compete successfully in this process. 
Their duties have not been conducive to the attain
ment of comprehensive knowledge or experience in 
police work, especially in basic line functions. 
Since they cannot normally qualify for those posi
tions which require such a background, some agen
cies have systematicaIIy excluded them from the 
promotional processes. This picture is gradually 
changing in some agencies. The Dallas, Tex., and 



Miami, Fla., Police Departments have opened pro
motional examinations to women. 

Probably the most innovative promotional policy 
has been instituted in Washington, D.C., where the 
Metropolitan Police Department maintains only one 
promotional list, which includes male and female 
officers. When a vacancy occurs, the next eligible 
person is elevated, regardless of sex. 

One of the major barriers to women seeking ca
reers as police officers is the practice of placing 
policewomen in specialized assignments upon com
pletion of their training period. As a result, they do 
not gain broad-based experience in all phases of 
police work, especially in the area of patrol. Such 
specialization has become a double-edged sword. 
Many experienced policewomen have cultivated a 
certain pride in their status and are reluctant to 
relinquish it. Instead of earning their positions, they 
have been awarded them on the basis of sex. Con
versely, younger female officers view assignments 
to patrol and other line functions as challenging ex
periences. These officers view the expansion of the 
woman's role as a necessity for advancement within 
the service. 

After completing academy training, a Miami, 
J<ln., policewoman is assigned to a field training 
officer in patrol, or to an experienced accident in
vestigator. After demonstrating her abilities in pa
trol, she may be assigned as a regular partner to a 
male officer. Women are not assigned to one-person 
patrol lmits, but with adequate training, are utilized 
as single unit accident investigators. It is reported 
that the program has been initially effective, al
though it is still too soon to evaluate its overall 
impact. There is optimism about broadening the 
policewoman's role in Miami; the agency believes 
that policewomen can be valuable in patrol service 
(unctlolfis related to family crisis situations, depend
ent children, emergency medical services, and social 
service referrals. 

In 1%8, IndIanapolis, Ind., assigned two women 
to n putt'olenr without benefit of special training or 
prcpnrntion. These women learned the intricacies 
of patrol ns they worked and in effect trained them
selves. InltiuUy nssigned only routine calls, they 
eventually gnined the experience and knowledge 
nvnllnble I)nly in the field. The women have proved 
their worth by their per£ornmnce in the field and 
Illlve gruduully gnined acceptance within the ranks. 
In Fcbrunl"y 1970, two more policewomen were 
nsslgned l'J patrol; presently, eight women perform 
uniformed patrol fUllctions. The program appears 
to have withstood the tcst of time and has gained 
npPl\lvnl of male officers, the public, and the agency 
staff. 

Expansion of Women's Duties 

There is, of course, much resistance to exp!).Dsion 
of the woman's role from practitioners at every level 
within the police service. Many believe that police 
work requires a degree of strength and physical 
ability greater than tt,at possessed by most women. 

The Los Angeles, Calif. Police Chief recognizes 
that women can p'erform some jobs better than 
men, and suggests that few women have the 
strength to perform many of the difficult tasks that 
are required of patrol officers. The same argument 
may apply to professional football players. There
fore, he argues, the lumping of both sexes into the 
patrolman classification, while retaining separate 
physical standards for women, will limit deploy
ment flexibility since they cannot be used inter
changeably. 

The personnel director of a police department 
in Illinois points out that "if we allow the shorter 
and lighter women to become patrol officers and 
they do well, then there is no reason why we 
shouldn't allow shorter and lighter men." For that 
reason, some contend, physical standards should not 
be altered to bring women into the service. But if 
standards are not altered, the only women entering 
the police service will be recruited from the larger 
women, who. represent 3.5 percent of the eligible 
female population. Statistics show that of U.S. 
women between the ages of 18 and 34, over 96 
percent are shorter than 5 feet 8 inches, and 98 
percent weigh less than 140 pounds. 

Some women within the police service also ex
press varying degrees of skepticism relative to a 
woman's ability to handle patrol assignments. One 
woman, assigned to uniformed patrol in Washing
ton, D.C., was injured in an altercation involving 
police officers and an unruly crowd of 200 people 
on her fourth night on patrol. She regards her ex
perience as a predictable part of her job, although 
she admits that "most of the guys are quite appre~ 
hensive about women being on the street, but ever 
since the fight, they don't worry about me at all." 
Others are not so philosophical. Another Washington 
policewoman tendered her resignation after her 
second night in the field, and another expressed her 
concern that policemen will get hurt because of 
their concern for the safety of female partners. 

The Los Angeles, Calif., Sheriff's Department, 
which employs more female deputies than any 
other agency ill the country, launched a program in 
1972 using women in patrol, investigation, and 
traffic enforcement. However, the sheriff empha
sized the experimental nature of the plan: "I'm 
somewhat skeptical about the performance of 
women in all patrol functions but I'm willing to 
try " 
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Another problem that concerns police adminis
trators is the ability of women to supervise male 
officers. The commissioner' of the Philadelphia 
Police Department feels that all female supervisors 
should be assigned to the Juvenile Aid Division where 
they will supervise only policewomen. Some super
visors express the feeling that specific women super
visors are too lenient with their men, do not have 
the respect of patrolmen, and fail to get voluntary 
compliance from subordinates. 

Some police officials claim deployment of women 
limits their command flexibility. Social, domestic, 
and disciplinary problems are anticipated as a re
sult of "coeducational cop cars" by those who op
pose the practice, 

Organizational Segregation of Women 

One reason for the limited scope of a police
woman's duties in many agencies is the existence 
of a separate women's bureau or division. The 
major argument against separate women's bureaus 
is the resulting inefficiency. A policewoman must 
be loaned from her divisioll for a normally routine 
task, such as monitoring an interview, searching a 
female, or calming a distraught child. 

If/ the assignment is of greater magnitude or in
volves a tactical operation, she is rarely included in 
the planning stages of the assignment. This can 
turn out to be very dangerous. The policewoman, 
unaware of the complete picture, is sometimes left 
with little or no back-up and must take unneces
sary risks. On the other hand, inadequate planning 
may result in shoddy investigations or foiled ar
rests due to overconcern for the female decoy's 
safety. 

The t.rend toward deemphasizing women's bu
reaus ha~1 also been due to limitations in job op
portunitiet1 available to women under the system. 
In 1966, tne President's Commission on Crime in 
the District of Columbia stated: 

The Woman's Bureau performs duties not ordinarily 
interpreted as part of the police function. It engages in 
investigations-which are social welfare responsibilities and 
should be conducted by representatives of the welfare 
agencies-Policewomen possess special education, training. 
and abilities which can be utilized to a greater (!xtent in 
achieving police objectives. 

In 1967, the woman's bureau in Washington was 
disbanded and the number of policewomen has 
since tripled. The Metropolitan Police Department 
is now able to recruit women with diversified, rather 
than specific, job interests. 

Proponents of this organizational structure, many 
of whom are women, feel that such a system allows 
women to concentrate their unique abilities on the 

service and protection aspects of police work, 
especially in relation to women and children. Ser
gean~ Mavis Wessen of the Women's Protective Di
vision in Portland, are., claims that policemen do not 
consider protective work police work and seem un
willing to participate. Others advocate exclusive fe
male partnerships and female supervision of police
women. 

The separate women's bureau is usually sup
ported by men because it prevents competition for 
assignments between men and women and assures 
policemen of male supervision. It further frees the 
male officer from duties he considers to be more 
social work than police work. Female advocates of 
the system usually are assured of keeping their 
specialized positions and do not feel as if they are 
merely being "tolerated" by male partners. These 
women have resigned themselves to the limited pro
motional opportunities inherent ill this system. 
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Selected Portions of Recommendations 
of the National Advisory Commission 

Criminal Justice Standards and Goals 

CORRECTIONS TASK FORCE REPORT 

Standard 14.1 

Recruitment 
of Correctional Staff 

Correctional agencies should begin immediately 
to dcvelop personnel policies and practices that will 
improve the image of corrections and facilitate the 
fair and effcctive selection of the best persons for 
correctional positions. 

To improve the image of corrections, agencies 
should: 

1. Discontinue the usc of uniforms. 
2. Replace all military titles with names appro

pri~lte to the correctional task. 
3. Discontinue the use of badges and, except 

where absolutely necessary, the carrying of weapons. 
4. Abolish such military tenns as company, mess 

hall, drill, inspcl'iion, and gig list. 
5. Abandon regimented behavior in all facilities, 

both for pcrsonnel and for inmates. 
In thc recruitment of personnel, agencies should: 
1. Eliminate all political patronage for staff se

lection. 
2. Eliminate such personnel practices as: 

a. Unreasonable age or sex restrictions. 
b. Unreasonable physical restrictions (e.g., 

hcight, wcight). 
c. Barriers to hiring physically bandi

capped. 
d. Questionable personality tests. 
e. Legal or administrative barriers to hir

ing ex-offenders. 

f. Unnecessarily long requirements for 
experience in correctional work. 

g~ Residency requirements. 
3. Actively recruit from minority groups, women, 

young persons, and prospective indigenous workers, 
and see that employment announcements reach 
these groups and the general public. 

4. Make a task analysis of eacb correctional posi
tion (to be updated periodically) to detennine those 
tasks, skills, and quaUties needed. Testing based 
solely on these relevant features sbould be designed 
to assure that proper qualifications are considered 
for each position. 

5. Use an open system of selection in which any 
testing device used is related to a specific job and 
is a practical test of a person's ability to perform 
that job. 

Commentary 

The image of corrections as regimented and mili
tary in nature is discouraging to the recruitment of 
the very types of persons most needed. Corrections 
must abandon the appearances, terminology, and 
practices that have contri~uted to this image .. These 
changes will make correctlOns a more attractive ca
reer field to the young, to educated and talented peo
ple, to minorities" women, etc. 
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Many problems must be overcome for the success
ful recruitment of highly qualified staff. Prospective 
staff often are driven from this field because of poor 
personnel policies and practices that select out or 
repel applicants. 

Selection through political patronage results in the 
accumulation of employees who are poorly qualified 
or motivated for correctional work. The practice is 
also discouraging to employees who prepared them
seives for correctional careers and who wish to im
prove the status and effectiveness of the field. 

Correctional agencies traditionally have preferred 
to hire only males of mature age who met rigid 
and arbitrary requirements as to height and weight 
and who were free of physical defect. Agencies also 
have administered personality tests that were not 
originally designed for correctional recruitment and 
barred the employment of persons who had ever 
been arrested or convicted of even the most minor 
offenses. None of these practices is based upon the 
realities of correctional work. They have operated 
effectively to bar persons with skills and talents that 
can be put to good use in corrections. Instead of 
closing the doors of corrections to these people, agen
cies should make an active and enlightened effort 
to rscruit them. 

Announcements of positions available rarely get 
beyond the bulletin board of the State personnel 
office. They never reach the inner city or other 
places where qualified persons could apply if they 
knew about job openings. 

Some widely used requirements for jobs in correc
tions select out applicants because they do not have 
extensive experience in specific correctional work. 
This requirement is most widely used for supervisory 
or administrative positions and results in perpetua
tion of a questionable seniority system. In many 
cases it works against bringing into management new 
employees with new ideas and the courage to cham
pion change rather than perpetuate the status quo. 

Residency requirements in this highly mobile soci
ety are counterproductive and have been ruled 
unconstitutional in many cases. Yet they persist in 
several States as requirements for some correctional 
positions. 

A challenge to unfair testing procedures for em
ployment was upbeld in the Supreme Court on 
March 8, 1971, in the decision regarding Griggs v. 
Duke Power Company (401 U.S. 424, 1971). 
The court held that selection processes must be 
specifically job related, culture fair, and validated, 
Most selection processes used by personnel offices 
throughout the country, and specifically in correc
tions, do not meet these standards. To rectify these 
poor personnel practices, the National Civil Service 
League proposed the Model Public Personnel Ad-

ministration Law of 1972, which concerns these and 
other issues. 

N task analysis of each job should be required to 
produce a job-related test. For example, the task 
analysis approach was used by the Western Inter
state Commission on Higher E.ducation for the job of 
parole agent. Each task was isolated, defined, and re
lated to the total job function. The skills needed 
were identified, and the appropriate training for each 
skill proposed. The report on the task analysis out
lined the foHowing method: 

In order to observe a number of parole agents in the 
performance of their jobs in a relatively short period a 
fairly simple approach for the collection of job data is 
required. It can best be described as a three-step analysis: 

(I) Meet the parole agent and inquire about his back
ground and his personal approach to job performance. 

(2) Observe activities of the agent for a perjod of time 
and literally walk or ride with him and even participate 
in the performance of his task when possible. 

(3) Record the type of task performed, how often he 
performs it, the duration of the task, and the degree of 
difficulty involved in performing it. 

If such a task analysis were made of each major 
job in corrections, adequate predictive instruments 
could be developed to test applicants for job-related 
skills and knowledge. 

Most written tests do little more than assess the 
applicant's vocabulary and grammar and test his 
comprehension with rudimentary exercises in logic. 
They rarely ask job-related questions, and almost 
none has peen validated to determine whether the 
test actually does select persons whose adequate job 
performance was predicted by that test. 

Careful task analysis in other human service agen
cies has shown that many tasks traditionally assigned 
to professional workers can be done, and done well, 
by persons with less than a college education. Cor
rections has done very little with reassignment of 
tasks and restructuring of jobs so that nonprofes
sional workers can take some of the load now car
ried by professionals and thus spread scarce profes
sional services. Moreover, many persons with less 
than a college education can be of special use in 
corrections, since they understand the problems of 
offenders who are likewise without higher education. 

Recruiting such personnel will help to reven::e the 
racial and sexual discrimination that has occurred in 
staffing corrections. Recruitment efforts also should 
be directed toward hiring younger people who are 
finishing their education and interested in entering 
corrections as a career. This would reverse the cur
rent trend of hiring people who have entered correc
tions as career of second, third, or last choice. 

Consideration shQuld also be given to hiring staff 
on a part-time basis. Most correctional jobs today 
are fUll-time positions. If part-time employment were 
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available, qualified individuals. particularly women, 
could be recruited. ParHime employees. properly 
utilized, could render valuable service in. corrections 
as they do in other social agencies. Part-time staff 
could be mO$t easily recruited for community-based 
programs such pS probation, where they could ease 
current workloads and make real contributions as 
members of the community into which offenders need 
to be reintegrated. . 

Recruitment of qualified personnel is restricted by 
lack of opportunity for lateral entry into tbe correc
tional system in many States. While no one would 
challenge the merits of promotion from within, it is 
also obvious that oftentimes it is desirable to hire a 
specially qualified person from another jurisdiction. 
If lateral entry is forbidden, such hiring is impossi
ble. As the Joint Commission on Correctional Man
power and Training pointed out, prohibition of lat
eral entry is one of the factors that helps make 
corrections a closed system. Such a system contrib
utes to "a stagnant, rather than a dynamic, work 
force." 
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Related Standards 

The following standards may be applicable in 
implementing Standard 14.1. 

236 

8,4 Juvenile Intake and Detention Perspnnel 
Planning. 
9.6 Staffing Patterns. 
lOA Probation Manpower. 
12.2 Parole Authority Personnel. 
13.3 Employee-Management Relations. 

Standard 14.2 

Recruitment from 
Mi.nority Groups 

Correctional agencies should take immediate, afM 
firmative action to recruit and employ minority 
group indivWai:tIs (black, Chicano, American In
dian, Puerto Rican, and others) for all positions. 

1. All job qualifications and hiring policies should 
be reexamined with the assistance of equal em
ployment specialists from outside the hiring agency. 
All assumptions (implicit and explicit) in qualifica
tions and policies should be reviewed for demon
strated relationship to successful job performance. 
Particular attention should be devoted to the mean
ing and relevance of such criteria as age, educational 
background, specified experience requirements, 
physical characteristics, prior criminal record or 
"good moral character" specifications, and Hsensi
tive job" designations. All arbitrary obstacles to em
ployment should be eliminated. 

2. If examinations are deemed necessary, out
side assistance should be enlisted to insure that all 
tests, written and oral, are related significantly' to 
the work to be performed and are not culturally 
biased. 

3. Training programs, more intensive and com
prehensive than standard programs, should be de
signed to replace educational and previous experi
ence requirements. Training programs should be 
concerned also with improving relationships among 
culturally diverse staff and clients. 

4. Recruitment should involve a community rela
tions effort in areas where the general population 
does not reflect the ethnic and cultural diversity of 
the correctional population. Agencies should de
velop suitable housing, transportation, education, and 
other arra:lgements for minority staff, where these 
factors are such as to discourage their recruitment. 

Commentary 

The point need not be labored that a correctional 
population where minority groups are highly over
represented can hardly be well served by a staff 
that is overwhelmingly white. But most correctional 
personnel today are white. 

In 1969, the Joint Commission on Correctional 
Manpower and Training reported that of the total 
number of correctional employees (111,000) only 8 
percent were blacks, 4 percent Chicanos, and less 
than 1 percent American Indians, Puerto Ricans, or 
Orientals. Ail institution administrators in the adult 
correctional system were white. Since 1969, somt
changes have been noted. A few blacks now serve in 
administrative roles in adult corrections, but their 
number is greatly disproportionate to the black pro
portion of the population, let alone the black pro' 
portion of the correctional population. 

Startlingly small numbers'of minority group memo 
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bers were found among managers, rehabilitation spe
cialists, and line workers in 1969. It is impossible to 
state an ideal figure for a nat~iJnal standard in minor
ity recruitment because of the array of programs and 
the varyjng number of minority clients and commun
ity residents. Judgments need to be made in each 
case, but the overwhelming evidence is that an im
balance exists and must be remedied. 

The qualifications set by State and local personnel 
offices should be reexamined when there are prob
lems in obtaining minority staff. New criteria might 
be used, such as years of'service in ghetto programs, 
"self-help" efforts, and community service. The pre
requisite of long years in correctional systems may 
be the least valuable of all requirements. It is cl~rtain 
to eliminate most minority applicants. 

Excuses often are given that qualified members of 
minority groups cannot be found. One State adminis
lrator from the Southwestern region told the press 
recently: "Of the 128 women inmates, 48 are black. 
There are no Negro matrons on the staff. We simply 
have no black applicants, or they don't meet the 
qualifications." Such remarks no longer can go un
challenged. 

There nrc other problems regarding recruitment 
of minority staff. In the past, those few who were 
brought into the system felt pressure to become like 
their white counterparts. By doing so, they suffered 
an identity crisis with minority offenders. As black, 
Chicano, and Indian offenders have become politi
cized, they increasingly have rejected traditional 
minority staff. Extreme conflict has resulted in some 
institutions. Black inmates want black staff with 
whom they can identify. The same is true of Chicano 
and Indian inmates, probationers, and parolees. 

Correctional agencies must become sens'Hive to 
this issue. They should abandon policies and prac
tices that weaken identification between members of 
these groups and launch programs that capitalize on 
cultural differences as opportunities to improve their 
programs rather than as problems to contend with. 

The need for a role model to admire and emulate 
undeniable. AU youth need heroes. So do adults. 
Corrections should provide them among its staff, 
rather than weed them out. Both white and minority 
staff must be trained to accept this program goal. 
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Related Standards 

The following standards may be applicable in 
implementing Standard 14.2. 

10.4 Probation Manpower. 
12.8 Manpower (Parole). 
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Standard 14.3 

-s,mployment of Women 
~~rrection~l agencies immediately should develop 

pohcles and Implement practices to recruit and hire 
more women for all types of positions in corrections, 
to include the following: 

1. Change in correctional agency policy to elim
inate discrimination against women for correctional 
work. 

2. Provision for lateral entry to allow immediate 
placement of women in administrative positions. 

3. Development of better criteria for selection 
of staff for correctional work, removing unreasonable 
obstacles to employment of womell. 

4. Assumption by the personnel system of ag
gressive leadership in giving women a full role in 
corrections. 

Commentary 

The Joint Commission on Correctional Man
power and Training pointed out in 1969 that while 
women make up 40 percent of the national work 
forc.e, they account for only 12 percent of the cor
~ectlOnal work force. The majority ('If women work 
111 adult and juvenile institutions that are segregated 
by sex; that is, they usually work in institutions for 
female offenders. In most State and Federal institu
tions for males, the only women employees are 
clerks and secretaries. -

Discrimination against women as employees in 
correctional institutions for males has had serious 
implications for other correctional roles. The tradi
tional tendency of corrections to select its managers 
and administrators from the ranks of institutional 
personnel (i.e., working up from guard to adminis
trator), combined WIth the fact that the number of 
institutions for males is much larger than the number 
of institutions for females, has meant that women 
have been effectively eliminated from management 
and administrative positions. The few women correc
tional administrators serve only as wardens of female 
institutions. 

The time is long overdue for a careful inspection 
of the assumptions and biases that have barred 
women from most positions in corrections. Correc
tional agencies must take a careful look at the tasks 
to be performed for each occupational category in 
their system to see if sex alone constitutes a bona 
fide occupational qualification. 

. In interpreting the prohibition against discrimina
tIon on the basis of sex in Title VII of the Civil 
Rights Act of 1964, the courts have given force to 
the. guideline~ ?f the Equal. Employment Oppor
tUl1lty CommISSIon of the Civil Service Commission. 
The Commission has put forth these guidelines: . 
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The Commission will find that the following situations 
do not warrant the application of the bona fide occupa
tional qualification exception~ (1) the refusal to hire a 
woman because of her sex based on assumptions of the 
comparative employmellt characteristics of women in gen
eral, (2) the refusal to hire an individual based on stereo
typed characterizations of the sexes. 

Thus the principle of nondiscrimination recognizes 
that persons must be considered on the basis of indi
vidual capabilities and not on the basis of any stereo
typed characteristics attributed to particular groups. 
In the area of corrections employment, the guide
lines as specified by the commission should be given 
considerable weight. 

These guidelines make clear that women should 
be hired for virtually any position in corrections. 
However, given the current situation in most institu
tions, sex may be a consideration in making certain 
assignments. 

Serious objections to implementing this standard 
are anticipated. Prejudices run deep, particularly in 
the adUlt institutional field. Correctional administra
tors must take a strong leadership role in seeing that 
policies, practices, and attitudes are changed sub
stantially, Corrections must become an equal op
portunity employer. 
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Related Standards 

The following standards may be applicable in 
implementing Standard 14.3. 
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804 Juvenile Intake and Detention Personnel 
Planning. 
9.6 Staffing Patterns. 
lOA Probatiun Manpower. 
11.6 Women in Major Institutions. 
12.2 Parole Authority Personnel. 
16.5 Recruiting and Retaining Professional Per
sonnel. 
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APPENDIX U 

. 
CENSUS BUREAU DATA SOURCES 

LEAA!IAOHRA TRAINING SESSION FOR SPA PERSONNEL 

November 14-16, 1973--Chicago 

(Material presented by the Bureau of the Census, Washington, D.C.) 

The Census Bureau publications wh;-~ should be useful to you in pro
viding the type of information and statistics required in Sub part E--

Reports from the 1970 Census 

1) Volume Characteristics of the Population 

2) Volume Census Tract Reports 

3) Volume J J - Subject Reports 

Current Population Reports 

/ Special publications (Maps, press releases) 

A brief description of these publications is presented on the subse
quent pages. 
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1970 CENSUS REPORTS 

Volume I, Characteristics of the Population 

Volume I consists of separate reports for these areas: Each 
State, the District of Columbia, and the United States. 

Data were fi rst pub 1 i shed in the form of four separate paper
bound chapters identified as A, B, C, and 0 for each of the 
areas. The four ch~pters for each area were then assembled and 
issued in hardcover form. 

Chapter A Series PC(l)-A, Number of Inhabitants. -- Includes 
populatlo~ counts for States, counties, standard metropolitan 
statistical areas, and places, 

Chapter B, Series PC(I)-B, General Population C~aracteristics. 
Counts of the following racial groups are provided: I 

Wh ite 
Negro or Black 
American Indian 
Japanese 

Ch·i nese 
Filipino 
A II other 

These counts are shown for the States, SMSA's, places, and 
counties. 

For the white and black populations statistics on age, marital 
status, and household relationship are presented for these areas: 
State, SMSA, and places of 10,000 or more. 

All data in Chapter B are based on 100 percent information. 

The attached tables 17, 23, and 24 are from Chapter B. 

Chapter C, Series PC(l)-C, Social and Economic Characteristics.-
The subjects covered in this chapter are age, years of school 
completed, school enrollment, marital status, family status, . 
place of birth, employment status, veteran status, work ex~erl
ence, occupation, industry, class of worker (government, private 
or self-employed), income and low income (poverty status), etc. 

These characteristics are shOWn for the white and black popula
trons and for persons of Spanish language at the State leve}.2 

lSee attachment "Definitions and Explanations" for identifiers 
of the Spanish ancestry population. 

2'bld. 
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Also, for the black population, data (with the exception of age) 
are presented for smaller areas -. SMSA' S , places, and counties 
with 400 or more blacks. 

For the Spanish language population, data are also shown for 
SMSA1s, places, and counties with 400 or more persons of Spanish 
language. 

The data in Chapter C are based on a sample. Excerpts from 
tables 49, 53, 92, and 98 in this chapter are attached. 

Chapter 0, Series PC(l)-D, Detailed Characteristics. -- Subjects 
presented in Chapter D are shown in more detail and in some 
cases, cross-classified with other characteristics. For 
example, employment status is cross-classified by age. 

Characteristics are shown for black and Spanish language popula
tions for larger areas only ~- States, SMSA's of 250,000 and 
cities of 100,000 or more. 

The data in Chapter D are based on a sample. Excerpts from 
table 173 are attached. 

,I I. Volume I, Census Tract Reports 
./ 

A Census Tract Report was published for each SMSA. The data are 
similar to those presented in Chapters Band C of Volume I. 

The count of white, black, and Spanish language persons is shown 
for each census tract. In addition, for those tracts with 400 
or more blacks, data similar to those contained in Chapters B 
and C are presented for the black population. 

Comparable statistics on the Spanish language popUlation are 
shown for tracts wit~ 400 or more persons of Spanish languag~. 

I II. Volume II, Subject Reports 

Subject Reports concentrate on a particular population group or 
subject and generally provide detailed information and cross
relationships for them. 

Some Subject Reports which may be relevant to your work are 
listed below. Most of the data. in these reports are at the 
national level. Most of the reports on the ethnic and racial 
groups contain data for smaller areas: States, SMSAl s , and 
olaces. 
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1970 Census of Population: PC(2) Subject Reports lVolume II) 
(Partial Listing) 

Ethnic and Racial Groups 

1A. National Origin and Language 
lB. Negro Population 
lC. Persons of Spanish Origin 
ID. Persons of Spanish Surname 
IE. Puerto Ricans in the United States 
IF. American Indians 
IG. Japanese, Chinese, and Filipinos in the United States 

Education 

5A. School Enrollment 
5B. Educational Attainment 
5e. Vocational Training 

Emp loyment 

6A. Employment Status and Work Experience 
6B. Persons Not Employed 
6D. Journey to Work 

Occupation and Industry 

7A. Occupational Characteristics 
7e. Occupation by Industry 

CURRENT POPULATION REPORTS 

Current Population Reports covering a population grou~ or subject are 
published annually by the Bureau of the Census. The Current Popula
tion Survey is a national sample of about 50,000 households. 

Three Current Population Reports published on racial and ethnic 
groups are: 

Series P-23, No. 46 - The Social and Economic Status of Blacks 
in the Un i ted States: 1972 

Series P-20, No.250 - Persons of Spanish Origin: March 1972 and 
1971 

Series P-20, No.249 - Characteristics of the Population by Ethnic 
Origin: March 1972 and 1971. 
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Current counts on black, white, and Spanish origin populations ar the 
national level can be derived from these CPS reports. Also, these 
reports feature the social and economic.characteristics of the given 
racial or ethnic group. 
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ATTACHMENT A 

Definitions and Explanations 

Racial Groups 

The major racial groups identified separately in the Census reports 
are as follows: White, Negro or Black, American Indian, Japanese, 
Chinese, Filipino, and all other. All other is a residual category 
including Korean, Hawaiian, Aleuts, Eskimos, etc. 

In most Census reports, the data are shown primarily for the white 
and Negro populations. In some tables, statistics are given for the 
category "Negro and other races"; this category consists of persons 
of all races other than white. 

The terms IlNegroll and "black" are used interchangeably by the Bureau. 

Spanish Ancestry Population 

The 1970 census used four identifiers to provide statistical informa
tion for persons of Spanish ancestry. The four identifiers are based 
on origin, surname, language, and birthplace. This information is 
derived independently of that on the race of the individual. Persons 
of Spanish ancestry may be of any race -- white, Negro, American I 

Indian, Filipino, etc. 

1. One identifier asks for the birthpJace of the individual and his 
parents. From these questions, information is available concern
ing the number of persons born in Mexico, Cuba, or any other 
Spanish-speaking country, and persons who were native but have at 
least one parent born in Mexico or Cuba. 

2. The second measure is the identification in terms of Spanish sur· 
name. In the five Southwestern States -- Arizona, California, 
Colorado, New Mexico and Texas -- all persons of Spanish surname 
have been separately identified. 

3. The third measure asked for the language spoken in the person's 
home in early cbildhood (mother tongue). In Census reports, 
persons who reported "Spanish" as their mother tongue, and all 
other persons living in families in which the head or wife report
ed Spanish as the mother tongue were added to give a total which 
is designated as "persons of SpanisQ language." 

4. The fourth measure asked persons whether they considr.ered them
selves to be Mexican, Puerto Rican, Cuban, Central or South Ameri
can, or other Spanish origin. 
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~:S!~eC~~~~!ef~rr:;~r~~ur ~~::~~es maY,be found in C~apters C and D 
in Chapters C and 0 of Volume I r, sQclal and economic statistics in 

reports are shown for the folIo' measures according to geographical areas: wing 

Five Southwestern States -- Arizona Colorado C l'f . 
New MexiG:o.lor Texas -- Spanish lang~age or S ' ,ahl ornla, pan IS surn("tme. 

New Yor~, Pennsylvania, and New Jersey -- Persons of Pu,erto 
Rican birth or parentage. 

Remaining 42 States ann District f C I 
Spanish language. 0 0 umbia -- Persons of 

247 

----- -- ------ - ------~, 



p, 
, . 

ATTACHMENT B 

DATA SOURCES 

Census Bureau reports may be purchased from the Superintendent of 
Documents, U.S. Government Printing Office, Was ington, D.C. 20402 

RESOURCE PERSONNEL 

For information about Census reports or assistance, you may contact 
one of the folJowing: 

u.S. Bureau of the Census, Washington, D.C. 20233 

Population Division --

Mr. Edward Fernandez Spanish Origin Statistics 
Telephone (301) 763-5219 

Mrs. Nampeo McKenney) -- Racial Statistics 
Mrs. Patricia Berman) 
Telephone (301) 763-7572 

Mr. Elmore Seraie1 -- Ethnic Origin Statistics 
Telephone (301) 763-7571 
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