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Managing
Reiations

Belween the
Sexes in a Law
Enforcement
Organization

Y

WILLIAM U. McCORMACK, J.D.

n a 1978 magazine article

concerning relationships in
the workplace, renowned an-
thropologist Margaret Meade con-
tended that with the increasing num-
ber of women in the workplace, so-
ciety needed a taboo that clearly and
unequivocally stated, “You don’t
make passes at or sleep with the
people you work with.”! While
many law enforcement managers
are understandably reluctant to im-
pose regulations on the personal
lives of employees that may inter-
fere with their constitutional right to
privacy, some regulations may be
necessary to protect against sexual
harassment claims and to ensure a
professional and efficient working
environment.

Managers in law enforcement
organizations face two competing
legal issues when analyzing their
ability to regulate or restrict rela-
tions between the sexes in their de-~
partment. On one hand, the Su-
preme Court and lower courts have

recognized a constitutional right to
privacy and a first amendment free-
dom of association right that in
some situations limits a manager’s
authority to restrict certain personal
relationships. On the other hand,
emerging theories of sexual harass-
ment and the need to implement
prudent policies to prevent sexually
hostile and abusive work environ-
ments counsel in favor of restrict-
ing certain co-worker relation-
ships, particularly those between a

supervisor and a subordinate. With-
in the framework of the right to
privacy and the need to prevent sex-
ual harassment, this article sets forth
the legal limits on rules restricting
employee relationships.

The Right to Privacy

The Supreme Court first recog-
nized the constitutional right to pri-
vacy in its landmark decision
Griswold v. Connecticut,? in which
the Court held that a State statute
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Special Agent McCormack is a
legal instructor at the FBI Academy.

prohibiting the use of contracep-
tives violated a married couple’s
constitutionally based right of pri-
vacy. The exact contours of this
right to privacy have not been clear-
ly defined, but they certainly in-
clude “matters relating to marriage,
procreation, contraception, family
relationships and child rearing and
education.’”

The Supreme Court has not
ruled on the extent to which govern-
ment employers may regulate the
private, consensual sexual behavior
of their employees.* However, low-
er courts have provided guidance to
law enforcement managers con-
cerning their authority to restrict re-
lations between co-workers.

In Kukla v. Village of Antioch,’
the U.S. District Court for the North-
ern District of Illinois analyzed the
constitutional rights of a superviso-
ry employee in a police department
to cohabit with a subordinate and
determined that the department le-
gitimately restricted the officer’sre-
lationship. In Kukla, a male sergeant
and a female dispatcher were fired
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uphold discipline in
cases...where there

relationship and a

conflicts of interest.

Courts generally

is a superiot/
subordinate

potential for
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for living together, and the sergeant
sued alleging, among other claims,
that the firing violated his constitu-
tional rights of privacy and freedom
of association.

The district court, in denying
the sergeant’s claims, balanced the
weight of the government’s interest
at stake in the particular situation
against the strength of the constitu-
tional right asserted by the employ-
ee.® The court noted that the gov-
ernment, as the employer, may
generally limit an employee’s con-
duct to a greater extent than the
government can regulate the con-
duct of a private citizen, particularly
when the employee’s exercise of the
rightinterferes with the provision of
government services.’

The court concluded that re-
strictions on a public employee’s
rights of cohabitation and sexual
conduct must be supported by a rea-
sonable belief that the conduct
would have a significant negative
impact on the employee’s job per-
formance, the operations of the
police department, or the public’s

perception of the department.? In
applying this balancing of interests
test, the court ruled in favor of the
department’s restriction because the
police department was small, with
only two sergeants; members of the
force unavoidably had to work to-
gether closely; and past experience
had demonstrated that a former dis-
patcher was protected from criti-
cism or discipline because of the
sergeant’s relationship with her.’
The court in Kukla also recog-
nized that there are special needs in
law enforcement that support regu-
lating employee conduct, which set
law enforcement apart from other
government employers. The court
stated thata police department needs
a high degree of discipline, because
at any time, officers may be called
on to work together in an intensely
cooperative way.!® Other courts,
when analyzing the constitutionally
based employment rights of law en-
forcement officers, also have recog-
nized the unique nature of police
work, which requires a particularly
urgent need for close teamwork in a
high-stakes field dependent on or-
der, discipline, and esprit de corps.!!
Despite this special need for dis-
cipline, when- law enforcement
agencies have attempted to restrict
the off-duty relationships of an of-
ficer with a private citizen rather
than a co-worker, the courts have
supported, in most cases, the offi-
cer’s claim that the restriction
constitutes an unconstitutional in-
trusion into his or her rights of
privacy and freedom of associa-
tion.!? However, when the depart-
ment can demonstrate a significant
adverse impact on the department,
other than just community or moral




disapproval of the officer’s relation-
ship, courts have upheld disciplin-
ary action against the officer.!

Courts generally uphoid disci-
pline in cases such as Kukla where
there is a superior/subordinate rela-
tionship and a potential for conflicts
of interest.!* Supporting this type of
restriction on co-worker relation-
ships are cases in which courts have
upheld antinepotism rules or regula-
tions that prohibit married couples
or family members from working
in the same department or agency. '

While arguably marriage or
family relationship should receive
greater constitutional protection
than unmarried cohabitation or dat-
ing, because marriage and family
relationships are at the core of the
right to privacy protection, courts
have uniformly upheld reasonable
antinepotismrules based on govern-
mental concerns over favoritism in
job assignments, promotions and
pay increases, and increased poten-
tial for morale and discipline prob-
lems.'¢ Courts also recognize an in-
creased potential for conflicts of
interest and impairment of jadg-
ment in high-risk situations where
law enforcement officers might
have a tendency. to favor a family
member over their duty to the job.!”
These same arguments also can
be made when a dating or cohabita-
tion relationship develops between
co-workers in a law enforcement
agency.

First Amendment Freedom of
Association

The first amendment right to
freedom of association is linked
closely to the right to privacy, even
though it often is asserted separately

by officers challenging restrictions
on their personal relationships. In
Roberts v. United States Jaycees,'s
the Supreme Court recognized that
the constitutionally protected right
to freedom of association includes
the right to enter into and maintain
certain intimate relationships'® and
the right to associate with others in
pursuit of a wide variety of cultural
ends.”® As a general matter, law
enforcement restrictions on the as-
sociational rights of law enforce-
ment employees are subjected to the
same legal analysis as are restric-
tions affecting an employee’s right
to privacy.

1

An...increasingly
important reason to
regulate relationships
between the sexes in
the workplace is the
need to prevent sexual
harassment.
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Illustrative is McCabe v.
Sharrett,?' in which the U.S. Court
of Appeals for the 11th Circuit up-
held the demotion and transfer of a
police chief’s personal secretary
because she married a police officer
in the department. The court deter-
mined it not only was reasonable
but also necessary for the chief to
transfer the secretary to preserve
the confidentiality of his office.
Noting that the secretary had access
to confidential material, such as

internal affairs files, the court con-
cluded that spouses tend to possess a
higher degree of loyalty to their
marital partners than to their superi-
ors and often discuss workplace
matters with each other.??

Law enforcement officers also
have claimed that restrictions on
their personal relationships violate
their first amendment free speech
rights. However, because public
employee speechis protected only if
it is a matter of public concern, that
is, social, political, or community
concern,? these claims have not
succeeded.

For example, in Swank v.
Smart,* the U.S. Court of Appeals
for the Seventh Circuit held that an
off-duty police officer’s free speech
and association rights were not vio-
lated when he was disciplined for
talking to and giving a motorcycle
ride to a 17-year-old college stu-
dent. The court stated that the pur-
pose of the free-speech clause and
the right of association is to protect
the public expression of ideas and
not casual chit-chat between two
people.?®

Sexual Harassment

An additional and increasingly
important reason to regulate rela-
tionships between the sexes in the
workplace is the need to prevent
sexual harassment.?® The Supreme
Court’s decision in Harris v. Fork-
lift Systems® provides guidance on
what constitutes a hostile work en-
vironment and reemphasizes the im-
portance of maintaining a work en-
vironment that is free of sexual
hostility or abusiveness. Arguably,
both types of sexual harassment—
abusive work environment and quid
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pro quo harassment?—are more
likely to occur in a work environ-
ment where dating and cohabitation
between co-workers are not reason-
ably regulated.

Allowing supervisory person-
nel to date or cohabit with subordi-
nates particularly is risky for a law
enforcement organization because,
under quid pro quo liability, the su-
pervisor engaged in the relationship
may be considered to be acting on
behalf of, or as an agent of, the
employer. If the romantic relation-
ship between a supervisor and a sub-
ordinate is determined to be
unwelcomed, the employer is auto-
matically held accountable for sexu-
al harassment by the supervisor.?’
Although a supervisor may believe
the relationship is consensual, the
potential for a sexual harassment
claim still exists, because the sexual
advances or activity may neverthe-
less be considered unwelcome.*

Even before a dating relation-
ship develops, flirting and romantic
pursuits between co-workers may
be viewed as sexual harassment, as
illustrated in Ellison v. Brady,* a
U.S. Court of Appeals for the Ninth
Circuitdecision. In Ellison, afemale
revenue agent for the Internal Reve-
nue Service (IRS) was approached
by a ce-worker, who attempted te
strike up a relationship. The female
agent did go out to lunch with the
male agent, but thereafter, she ex-
pressed no interest in a dating rela-
tionship. The 1nale agent continued
to pester and write notes to the fe-
male agent, and the IRS interceded
by transferring the male agent
temporarily.

Eventually, however, the male
agent was transferred back to the
same office as the female agent, and
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she sued alleging a hostile work
environment. The Ninth Circuit up-
held the female agent’s claim, stat-
ing that the notes she received from
the male agent had a threatening
tone when viewed from the perspec-
tive of areasonable woman and thus
created a sufficiently abusive and
hostile working environment to con-
stitute a valid sexual harassment
claim.®

In Spain v. Gallegos, the U.S.
Circuit Court of Appeals for the
Third Circuit found that rumors of a
sexual relationship between an em-
ployee and a supervisor could con-
stitute sexual harassment. The court
ruled that a hostile work environ-
ment may have existed in this case
because fellow employees shunned

1

...some courts have
found that a workplace
permeated with off-
duty relationships
between co-workers
and supervisors may
constitute a hostile
working environment.

)]

the plaintiff due to the rumors and
because this lack of rapport caused
her supervisors to evaluate her poor-
ly for promotion purposes.®*

Law enforcement managers
also should be aware that some
courts have found that a workplace
permeated with off-duty relation-
ships between co-workers and su-
pervisors may constitute a hostile

working environment. In Broderick
v. Ruder,” the U.S. District Court
for the District of Columbia found
that evidence of a work atmosphere
permeated with sexual and dating
relationships involving employees
other than the plaintiff were rele-
vant to the issue of a hostile work
environment. The court ruled that
the sexual relationships between su-
pervisors and subordinates and oth-
er conduct of a sexual nature were
so pervasive that it affected the mo-
tivation and work performance of
those who found such conduct re-
pugnant and offensive.3

Law enforcement managers
should ensure that policies restrict-
ing employee relationships between
women and men are stated clearly
and are enforced consistently.?
The policies also should be applied
in an even-handed fashion, without
considering the sex of the person.

Conclusion

Because of the potential for sex-
ual harassment claims, some may
argue that discouraging all dating
relationships between co-workers,
as advocated by Margaret Meade, is
an advisable management policy.
However, the cases dealing with the
constitutional rights to privacy and
association do not support such an
across the board prohibition.

The right to privacy cases gen-
erally do not support attempts by
law enforcement managers to re-
strict off-duty lawful relationships
between an employee and a non-
employee, and few law enforce-
ment cases discuss the constitution-
ality of restricting dating and
cohabitation between co-workers of
equal stature in the workplace.
However, caselaw does support




reasonable restrictions on superior/
subordinate relationships, particu-
larly where the superior is in a su-
pervisory position.

Police managers responsible for
fostering a workplace free of sexual
intimidation and hostility may be
justified in imposing reasonable re-
strictions on - superior/subordinate
relationships when necessary.
These restrictions serve 1) to reduce
the potential for sexual harassment,
particularly because requests for
sexual favors from a superior to a
subordinate may generate automatic
liability for the department; 2) to
avoid favoritism or the appearance
of favoritism in job assignments,
promotions, discipline, or pay in-
creases; 3) to prevent morale prob-
lems; 4) to prevent a potentially
dangerous situation of divided loy-
alties in high-risk and life-threaten-
ing situations; 5) to prevent poten-
tial conflicts of interest where an
employee has access to confidentiai
information or personnel or internal
affairs files; and 6) to. protect the
reputation of the department in the
community. 4
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