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DEPARTMENT OF JUSTICE CIVIL DIVISION
AUTHORIZATION FOR FISCAL YEAR 1989

FRIDAY, MAY 20, 1988

U.8. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee convened, pursuant to notice, at 9:02 am, in
room SD-226, Dirksen Senate Office Building, Hon. Howell Heflin
(acting chairman) presiding.

Also present: Senators Gragsley, Thurmond, and Metzenbaum.

Staff present: Karen Kremer (Senator Heflin); Sam Gerdanc
(Senator Grassley); Kevin McMahon (Senator Thurmond); and
Eddie Correia (Senator Metzenbaum).

OPENING STATEMENT OF SENATOR HOWELL HEFLIN

Senator HerLiN. The committee will come to order.

Today the Committee on the Judiciary will conduct a hearing on
the authorization request of the Civil Division of the Department of
Justice for fiscal year 1989.

I would like to welcome John Bolton, Assistant Attorney General
for the Civil Division, to this hearing. Most members of this com-
mittee and staff had the opportunity to work with Mr. Bolton in
his capacity as Assistant Attorney General for the Office of Legisla-
tive and Intergovernmental Affairs.

The Civil Division is requesting an increase of $9.2 million for
fiscal year 1989; $2.1 million would be applied toward what is
termed ‘“uncontrollables” and $7.2 miilion would be for “automated
litigation support”. The Division is not requesting any additional
gtaff positions.

The Civil Division serves as the law firm for the Government,
and your testimony indicates quite an impressive fiscal record—
$610.8 million for the Government in court-imposed awards and ne-
gotiated settlements and more than $2.8 billion in real property
and other assets.

Our purpose today is to examine the priorities of the Civil Divi-
gsion and to determine how the litigation and appellate records
impact upon the administration of justice.

We look forward to your testimony, and I will have some ques-
tions after you complete your testimony.

@
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STATEMENT OF JOHN R. BOLTON, ASSISTANT ATTORNEY GENER-
AL, CIVIL DIVISION, U.S. DEPARTMENT OF JUSTICE, WASHING-
TON, DC

Mr. BorroN. Thank you very much, Mr. Chairman.

I appreciate the opportunity to appear before the committee
today and address the Civil Division’s 1989 budget request. I am
glad that the work of the Civil Division is finally receiving the at-
tention that it so richly deserves.

As you pointed out in your statement, the Civil Division repre-
sents the interests of the United States in a wide range of civil
cases and matters. Our work is largely defemsive in nature, al-
though we do initiate litigation in the national interest and to re-
cover millions of dollars owed to the Government.

I have a prepared statement which I would ask be submitted for
the record, and in the interest of time, I'll just try and summarize
it briefly.

Senator HeFLIN. It will be admitted into the record in full.

Mr. BorroN. As other Department of Justice witnesses have tes-
tified in other contexts, our society right now is engaged in a litiga-
tion explosion, and this tendency has certainly marked the work of
the Civil Division. We would expect by the end of fiscal 1989 that
our attorneys will be litigating a total of about 22,000 cases.

I might say that the attorneys of the Civil Division personally
handle only the most important cases, those that have national im-
plications or other important policy reasons, and that many civil
cases are also handled by the 93 U.S. Attorneys’ Offices around the
country.

The total number of claims that we are talking about translate
into a staggering monetary risk for the United States. In 1987, our
attorneys defended claims of $136 billion—32 percent higher than
the amounts defended in 1986. And if this trend continues, by 1989
the Treasury will be exposed to claims as high as $225 billion.

Let me if I could just take a moment here. This chart reflects the
changes in the staffing levels, the number of cases handled, and
the number of dollars at risk in Civil Division litigation. And as
you can see, from 1981 to 1989, we have had only relatively modest
increases in staff in the Civil Division, while at the same time, the
claims that the Division faces have risen from somewhat over
15,000 to something over 21,000.

But even more importantly from the standpoint of fiscal respon-
sibility, the level of claims—and what we are talking about here
are both the defensive tlaims, where we are representing the
United States, and the affirmative claims where we are receiving
judgment support have risen an astounding amount, from $26.9
million to what we project, a total of $242.1 billion. Obviously, any
weakening in the Civil Division’s efforts could result in a dramatic
negative impact on our budget situation.

Just for purposes of explaining the work in the Civil Division, we
have prepared this chart. The Division is broken into six
branches—the Commercial Litigation Branch, which handles every-
thing from bankruptcy to international litigation; the Torts
Branch, which handles some of the largest and most complex cases
we have—the asbestos cases, major aviation disasters, admiralty
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cases, toxic substances and a host of others—Consumer Litigation,
which essentially represents the Food and Drug Administration
and has a number of other responsibilities in the area of interstate
commerce, such as odometer fraud; Immigration Litigation, which
is a relatively new section, created only 5 years ago, to handle bur-
geoning immigration litigation that we face in our courts, and I'll
discuss that in just a moment, the effect of the Immigration
Reform and Control Act of 1986; the Federal Programs Branch
which, although not representing the Government in some of the
dollar level claimis as commercial litigation and torts, handles some
of the most sensitive Constitutional and national security litigation
that we face; and then also, our Appellate Section, which has a
staff of about 50 attorneys that handle work in the courts of ap-
peals around the country and also works closely with the Solicitor
General’s Office in preparing the briefs for the United States in
the Supreme Court. '

If I could turn first to the Commercial Litigation Branch, this is
a branch that does work in many respects the closest to private law
firms around the country, involving billions and billions of dollars
of claims in bankruptcy, representing for instance the Rural Elec-
trification Administration, which faces something like $9 billion in
defaulted loans last year.

This branch is also responsible for the prosecution of civil fraud
cases against the Government, and that has been one of the prior-
ities of this administration, both civil and criminal fraud prosecu-
tions of Government contractors.

Our aggressive prosecution of fraud cases in 1987 enabled recov-
ery of more than $72 million in 51 different civil suits and pre-suit
settlements. As further evidence of the aggressiveness of our pro-
gram, in the first 6 months of fiscal 1988 alone, our recoveries have
exceeded $136 million in 42 different matters.

The statement goes on to discuss a number of the specific victo-
ries and settlements that Division has won.

I also mentioned the Torts Branch. Twenty years ago, only 514—
I use the phrase “only” advisedly—but only $514 million were at
issue in the cases that the Torts Branch handled. Today there is
more than $139 billion at stake in the over 6,000 torts cases that
we are litigating today. By 1989, we expect the torts caseload to in-
crease to more than 6,600 cases, with associated claims reaching
$193 billion,

The statement goes on to list a number of cases where we have
recently been successful, one of the most significant being the
Johns Manville case, the first major asbestos case to be tried in the
Claims Court.

I would like to take a moment here to discuss something that
could well have a major budgetary impact on the Civil Division,
but which also has ramifications for the entire Civil Service, and
that is the Supreme Court’s recent decision in Westfall v. Erwin.
Basically, the Supreme Court held in that case that Federal em-
ployees sued in their personal capacity have to be acting both
within the scope of their Government employment and be involved
in the exercise of governmental discretion to be immune from per-
sonal liability,
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The Supreme Court in that case virtually invited Congress to
consider legislation that would correct that and make the United
States the exclusive defendant in such cases. Legislation which we
have proposed to remedy the Westfall decision received bipartisan
support in the House, has been marked up in Congressman Frank’s
Subcommittee. We are hopeful that it will be introduced in the
Senate shortly also with bipartisan support and that we can move
speegily to correct the problems that the Westfall decision has
posed.

‘The Westfall decision has its most immediate impact on rank
and file employees of the Government, and it is in their interest, I
think, to ensure that we protect them against personal liability.

I would also stress that our fix to the Westfall decision in no way
addresses the question of Bivens Constitutional actions; those
remain a separate subject to be addregssed separately.

Now, quite apart from the general impact on Federal employees
across-the-board, the Westfall decision could result in an enormous
increase in either the workload of the Civil Division or of our need
to retain private counsel when there are conflicting defenses that
Government employees would want to raise.

We have a relatively small program for the representation of
Government employees by private counsel now in the range of ap-
proximately $650,000. If the Westfall decision is not corrected, we
project a very, very substantial increase in that amount to pay pri-
vate lawyers to represent Government employees when the Gov-
ernment itself is conflicted out.

Next let me take up the Federal Programs Branch. As I men-
tioned, although the work of this Branch does not necessarily in-
volve massive financial risk to the Government, the issues that
they undertake have nationwide significance constitutionally and
in the national security field.

In addition, the Federal Programs Branch representing the Con-
sumer Product Safety Commission recently won a substantial set-
tlement in the all-terrain vehicle litigation, which would provide
immediate safety benefits to consumers across the country without
the delay and risk consumed by the litigation that would have
ensued had we not obtained this settlement.

1 can say this, having had no part whatever in obtaining it, I
think it is a really outstanding settlement, and I believe District
Judge Gerhard Gesell said all that needs to be said when he wrote
in his opinion approving the consent decree: “No decree designed
to protect consumers has ever gone this far in meeting such a mas-
sive national consumer problem.”

I mention also the Consumer Litigation group, which is a rela-
tively small group that handles interstate commerce and food and
drug matters. This branch obtained the largest fine ever imposed
under the Food, Drug and Cosmetic Act recently, a $2 million fine
against the Beech-Nut Nutrition Corporation for selling adulterat-
ed products under the label of 100 percent pure apple juice.

In separate actions in addition to the massive fine against Beech-
Nut, the former president and vice president of the company were
found by a jury to be guilty respectively of 352 and 448 felony
counts of violation of Food and Drug statutes.
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Turning next to the Office of immigration Litigation, we have
found that the congressional passage of the Immigration Reform
and Control Act of 1986 has generated a substantial number of
suits, and we expect as the implementation of the Reform Act con-
tinues that additional litigation will arise,

The first wave of litigation was essentially composed of chal-

lenges to the INS’ regulations implementing the immigration bill,
and they are in various stages of litigation now. I can say to the
committee that one major goal was to ensure that the cutoff date
for the legalization program was kept at May 4th, the date that
Congress picked, and not a date that a court might choose to
extend it to. And the Office of Immigration Litigation has been suc-
cessful on that front.
- The second wave of litigation that we foresee would be more
likely to be individual suits challenging adjudications by INS of le-
galization applications and then further down the road as we get
on the citizenship track, still more litigation to come.

One other aspect that I'd like to mention, and I think this is par-
ticularly important in light of Congress’ recent enactment of Title
X of the Foreign Relations Authorization Act, which required the
initiation of litigation to close the Palestine Liberation Office’s mis-
sion in New York that Senator Grassley and others were so in-
volved in. We are now involved in several cases and expect to be
involved in others to prevent alien terrorists from entering and re-
maining in the United States and to deny alien terrorists the op-
portunity to gain political and economic support within this coun-
try for their violent objectives. We hope to have legislation pre-
pared shortly to submit for Congress’ consideration involving alien
terrorists in this country, and we look forward to working with this
committee to ensure speedy passage of that legislation.

I have mentioned the work of our appellate section. They really
have the responsibility in the second stage when we find, even
where the Government is victorious in the district court, that fre-
quently we find these cases being appealed, and indeed, the rate of
appeal by unsuccessful private litigants is now higher than before.
Their work becomes even more important, and right now, they
h}?ve approximately $19 billion worth of matters pending before
them.

I go on in our statement to discuss what we modestly call some
of our unprecedented achievernents in the Civil Division.

As you pointed out in your opening statement, Mr. Chairman,
our 1987 result is a record $610.8 million for the Government in
court-imposed awards and negotiated settlements, and our acquir-
ing fg;r the Government more than $2.8 billion in real property and
assets.

I pointed out in that first chart that I showed you the impor-
tance of defensive litigation as well. In 1987, savings realized in de-
feated monetary claims exceeded $21.7 billion. And I am sure you
can all appreciate that had we not been successful in that defensive
litigation, it would have been a very substantial drain on the judg-
ment fund and adverse consequences for the Federal deficit.

Central to the success of our litigation is a staff of able, hard-
working attorneys. The most telling evidence of our staff’s uncom-
mon dedication is revealed in the amount of uncompensated over-
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time that they report. In 1987, our attorneys individually worked
an average of 363 uncompensated overtime hours—the equivalent
of having 88 additional attorney positions available to litigate our
cases.

Also contributing in a major way to the Division’s excellent per-
formance has been our Automated Litigation Support Program.
The experience with Johns Manville that I mentioned to you a
moment ago is illustrative—if I could refer to another chart. I am
sure that the committee is familiar with the huge amount of docu-
ments that are involved in any major case like this. To give you a
gsense of the magnitude of what we are talking about, the total
range of documents represented by the cylinder here is some two
billion pages that our attorneys had to deal with. Using automated
litigation support, we screened 206 million pages. We microfilmed
5.5 million pages. We coded in computers 3.6 million pages, and we
used in trial exhibits 33,000 pages.

Now, without the Automated Litigation Support Program, I
think it is safe to say we would have been overwhelmed by private
counsel because of the resources that they had available and the
resources that the Civil Division would not have had available,

I can say, Mr. Chairman, that my own personal experience as an
attorney here in Washington who has litigated against the Civil Di-
vision in my private practice capacity years ago, that before Auto-
mated Litigation Support that the Civil Division and other compo-
nents of the Department of Justice were very hard-pressed to keep
up with private law firms. I think we are still hard-pressed, but I
think this program has gone a long way toward remedying the bal-
ance. And that is why the only real programmatic increase that
the Civil Divigion requests this year, as you mentioned, is the $7.2
million increase for additional automated litigation support.

The $2.191 million request for uncontrollables represents salary
increases, rent increases, the whole range of things that would
keep the Civil Division operating at what in budget jargon we call
the current services level, essentially doing what we are doing now.
And as you noted, Mr. Chairman, we have not asked for any in-
crease in personnel, but in order to maintain our level of activity,
we feel it is essential, and OMB and the President have included in
their budget the $7.2 million increase in the ALS Program.

This is, I think, an opportunity for Congress to spend a relatively
small amount of money to help the Government defeat claims that
could result in enormous judgments against the judgment fund,
and in some cases could well spell the difference between success in
litigation or failure in litigation. I have given some examples in the
testimony, such as the Delta litigation involving the crash of a
Delta jet at Dallas-Fort Worth some time ago. I would hope at a
subsequent hearing when that trial is over to show the committee
some of the exhibits that we used in that case as an example of
what sophisticated litigation techniques the Civil Division is now
able to use.

And let me just show you one last chart, which we refer to as our
“ALS Lifeboat.” The fact of the matter is that even with this re-
quest, we do not have the resources sufficient to provide support
for all of those who need Automated Litigation Support. We have
the asbestos cases, Johns Manville and the others I mentioned,
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some of the radiation cases; this is the famous WPPSS case, the
Washington Public Power Supply System; aviation did make it
somewhat into the lifeboat earlier this year, but you can gee the
whole range of our other pieces of litigation are threatened by the

liability crisis over here, eagerly awaiting relief from the fiscal
year 1989 budget.

So we commend that to your attention.

Mr. Chairman, I would be pleased now to answer any questions
that the committee may have.
[The statement follows:)
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Mr. Chairman and Members of the Committee:

I appreciate the opportunity to be here today to discuss the

of the Civil Division and our 1989 budget needs.

The Civil Division represents the United States’ interests
in a wide range of civil cases and matters. our litigation
encompasses the full spectrum of legal problems encountered by
business enterprises because the Government is engaged in
innumerable ventures similar to chose of a wodern corporation --
baying, selling, construction, shipping, production of energy,
insurance, housing and banking. Our work is largely defensive,
responding to monetary claims and challenges to key Government
programs. We also initiate suits to enforce programs vital to
the national interest and to recover millions of dollars owed to
the Government.

The Division’s lawyers personally handle only the most
significant of these cases =- those involving issues which are
nationwide in scope, those in Qpecialized courts such as the
Claims Court and those with major policy implications or
potential cost to the Treasury. U.S. Attorneys litigate the
remaining cases, freguently with the benefit of extensive advice

from our attorneys.

-1 -
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As you are aware, our society in recent years has turned
more and more frequently to the courts to resolve many ordinary
disputes. This tendency has caused the Civil Division’s caseload
to climb markedly. By the end of 1989, the volume of pending
‘cases our attorneys will be litigating is expected‘to approach

22,000.

These claims translate into a staggering monetary risk to
the United States. In 1987 our attorneys defended claims of $136
billion -~ 32 percent higher than the amount defended in 1986.

If this trend continues, by 1989 the Treasury will be exposed to
claims as high as $225 billion. Thus, a primary aim of our

litigation will continue to be to repel this growing assault of
the public fisc. O

Commercial Litigation Branch

Few areas of civil litigation more clearly affect Federal
budgetary issues than commercial law and Government contracting.
Over the last decade, the Government’s purchases of private
sector goods and services have grown phenomenally. The Civil
bivision plays a critical role in defending the Government’s
interest in a growing number of contractor disputes. A strong
defense and timely resolution of these disputes is crucial for

efficient awarding and performance of contracted services.
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Our attorneys also initiate cases asserting the Government’s
creditor rights in loan defaults and bankruptcies. Last year,
litigation conéerning the Great Plains Coal Gasification Plant
default on $1.5 billion in loans resulted in the Government’s
acquisition of the plant. We also represented the Maritime
Administration, whose borrowers have filed bankruptcy petitions
involving over $1.7 billion in defaulted loans. In the utilities
field, we represented the Rural Electrification Administration
in cases involving nearly $9 billion in defaulted loans made or

guaranteed by the REA.

We continue to place great importance on the recovery of
defrauded funds. Our perseverance is paying off. Aggressive
prosecution of fraud cases in 1987 enabled recovery of more than
$72 million in 51 different civil suits and pre-suit settlements.
In the first six months of 1988 recoveries have exceeded $136

million in 42 different matters.

Defense procurement fraud cases are among the most
important aspects of this program. We have achieved such recent
successes as an $85 million settlement with Bell Helicopter for
using inaccurate costs to overcharge the Army and others for
helicopters, a $16.8 million settlement with Motorola for
mischarging labor and materials on Navy electronics contracts,

and a $7.25 million payment from Cubic Corporation for fraudulent

-3 =
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manipulation of tests and reporting false test results to the

Army on hand-held mine detectors.

We also secured a $1.6 million settlement with McDonnell

Douglas for failure to disclose estimates of labor hours to the .
Air Force during contract negotiations, a $5.3 million recovery
from C3, Inc., for evading competitive bidding requirements and
submitting false billings to the Army for computer systems, a
$1.8 million settlement with General Dynamics for disputed labor
gharging practices, and a $5.26 million recovery from Harris
Corp. for submitting false claims to the Army for communications
equipment. Harris also paid $1.26 million for overcharging NASA

on a shuttle tracking system.

Of the many victories against fraud won recently on behalf
of other Government agencies, the most noteworth§ included a
$20.1 million judgment against LTV for violation of the Federal
Student Loan Program and a 510.5 million judgement against
Paradyne Corp. for fraudulently altering a Social Security
Administration contract. We also secured $3.7 million from
Colonial Sugars, Inc., for improper submission of customs duties
repayment claims to the Customs Service and $1.75 million from

Sony Corp. for failing to disclose relevant pricing information.
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Torts Branch

Foremost among our responsibilities is the defense of
federal revenues targeted by a growing number of tort claims.
The standard rule that the United States should not be liable for
its regulatory or program activities is increasingly under
attack. Traditional Government defenses are no longer ironclad.
Cases which historically would have been the subject of
relatively simple motions are now of major importance and

threaten enormous fiscal impact.

Oonly $514 million were at issue in the cases we handled
twenty years ago -- a mere fraction of tae $139 billion at stake
in the 6,064 tort cases we are litigating today. The torts
explosion will continue to threaten the Treasury. By 1989, we
expect the torts caseload to increase to more than 6,644 cases,

with associated claims reaching $193 billion.

In the face of this relentless growth, our attorneys haQe
been enormously effective in saving the Treasury billions of
dollars each year. BAmong the most outstanding successes of the
past year was the progress achieved in our asbestos defense. In
Johns~Manville v. United States, the Claims Court trial judge
dismissed the major claims made by Manville. While this ruling

constitutes a major victory, it is only the beginning of a
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protracted battle. Johns-Manville has filed its appeal. Should
the decision be reversed or remanded, the six other asbestos
ranufacturers will pursue their multi-billion.dollar claims now
pending in the Claims Court. Further, since this Manville
decision sets precedents for World War iI claims only, the
manufacturers are expected to continue to argue post-World War II

claims on other grounds.

While on the subject of tort claims, I would like to mention
briefly a recent dramatic change in the law governing the
personal tort liability of rank-and-file federal employees. By
its January 13, 1988, decision in the case of Westfall v. FErwin,
the Supreme court‘held that federal employees sued in their
personal capacities are not entitled to protection from liability
for common law torts unless the actions giving rise to the suit
were both within the scope of their employment and involved an

exercise of governmental discretion.

As a result of Westfall, we are now faced with an immediate
crisis of personal liability exposure for the entire federal
workforce. Virtually all federal employees, and particularly
rank-and~file civil service workers, face the possibility of
being required to defend a lawsuit in which his or herxr personal
fortune is at stake, even though the actions complained of
clearly were official duties. This has created a new climate of

uncertainty in which federal employees have no way of knowing
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whether they are protected when they act, or whether even the
most routine of their official duties will expose them to a

lawsuit jeopardizing their personal assets.

The prospects of personal liability lawsuits against the
federal workforce not only has a devastating impact on individuar
civil service workers’ morale but will severely inhibit the
ability of many agencies to administer their programs and will
wreak havoc upon agencies’ ability to carry out their regulatory

and law enforcement responsibilities.

Presumably because it recognized that its decision
dramatically changed existing law and will result in substantial
personal liability exposure for federal employees, the Supreme
Court in Westfall expressly invited the Congress to consider the
issue and fashion an appropriate legislative solution. H.R.
4358, the "Federal Liability Reform and Tort Compensation Act of
1988,” introduced subsequent to the Westfall decision is an even
handed response to the Court’s invitation. Federal employees
performing the myriad routine tasks which keep the machinery of
Government operating deserve protection from personal liability
for their official conduct. H.R..4358 would provide that
protection by amending the Federal Tort Claims Act (FTCA) to make

a lawsuit against the United States under the FTCA the exclusive

remedy for anyone injured by governmental negligence.

Mr. Chairman, we have been working with several members of your

-7 -




16

COmmittee and their staffs on the possibility of introducing a
companion bill to H.R. 4358 in the Senate. This legislation
deserves expeditious consideration and strong bipartisan backing
and we look forward to your support and that of other, members of

‘the Committee.

Quite apart from the merits of a proposed legislative
solution to protect the federal workforce from personal liability
lawsuits, the Westfall decision has the potential for
significantly affecting the Civil Division’s budget -~ a dilemma
which was unanticipated. Unless it is overturned legislatively,
Westfall will inevitably lead to a greater number of conflicts

between federal employee defendants in these lawsuits, making

representation by Justice Department lawyers inappropriate and
creating the need to retain private counsel. In the past, such
conflicts rarely arose because the cases usually were resolved by
a threshold motion; under Westfall, successful motions will be
few and far between with protracted discovery and trials the rule
rather than the exception. The Division’s budget has for the
past several years included $634,000 for private counsel fee
payments. This funding was adegquate for the few instances of
conflict which did develop under prior law. Westfall, however,
could increase the level of required payments to several million
dollars annually; funds which are not at present available in the

I
Division’s budget or in the appropriation requested for 1989.
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dera rograms Branc

Another vital component of our defensive litigation involves
challenges to acts of Congress and the Government’s implementing
regulations. Defense of these challenges entails the
representation of nearly 100 federal departments and agencies,

members of Congress and the federal judiciary.

While direct monetary claims are not a primary issue in most
of these cases, this litigation involves massive financial
implications. We are presently defending 19 suits challenging
the constitutionality of the Farm Credit Amendments of 1985 and
implementing regulations. This legislation provides a mechanism
to protect the $60 billion system of banks and associations

against a mammoth financial crisis.

our attorneys also undertake affirmative litigation to
shift the financial burdens to those who cause the Government to
incur costs. For example, in the past year our attorneys
recovered $3 million from Medtronic, Inc., a major manufacturer
of pacemakers, to reimburse the Government for costs of treating
Medicare patients with defective pacemaker leads. The Branch
also recovered more than $1 million in flood insurance payments

in negligence suits in Louisiana.

-9 -
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Recently, we obtained a settlement agreement in the ATV
litigation which included a comprehensive safety package under
which past and prospective purchasers have already been warned of
the risks associated with ATV operations. Sales of three-wheeled
vehicles by manufacturers, distributors and dealers have stopped s
and the companies have raised the age recommendations for the
persons capable of operating different ATV models. The
settlement and final consent decree recently approved by the
court will avoid costly and protracted litigation and serves the
public interest by providing immediate, comprehensive and
guaranteed safety relief. 1In approving the decree, District
Judge Gesell stated that ”no decree designed to protect consumers
has ever gone this far in meeting such a massive national

consumer problem.¥

Consumer Litigation

To protect the health and safety of the Nation’s consumers
our attorneys initiate suits seeking civil and criminal sanctions
against business entities and their officers engaging in criminal
activities for economic gain. We bring suits to ensure that

unsafe foods and drugs do not reach the marketplace.

Our cases also target hazardous and unsafe consumer
products, unfair debt collection and consumer credit practices

and unfair and deceptive advertising practices.

- 10 -
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The importance of this work is most readily demonstrated by
just a few examples. Lag’, year we coordinated a naticnwide
crackdewn on illegal steroid distribution ~~ invelving U.S.
Attorneys, the Food and Drug Administration, the Federal Bureau
of Investigation and the United States Customs Service -- which
resulted in the prosecution of 124 individuals and the seizure
and interception of over $60 million worth of anabolic steroids
and other such drugs which were illegally possessed by various
dealers and users. We also obtained the largest fine ever
imposed under the Food, Drug and Cosmetic Act, a $2 million fine
against the Beech-Nut Nutrition Corp. The plaintiff pleaded
guilty to 215 felony counts in connectien with the sale for
infants of artificially flavored sugar water depicted as 7100
percent pure apple juice.” 1In separate actions, the former
president and vice-president of the company were found by a jury
to be guilty, respectively, of 352 and 448 felony counts of
violations of the food and drug statutes. Four other individuals
involved in the conspiracy pleaded guilty to vioclations and two
remaining defendants await trial in September.

4.

Ooffice o tio atio

Mr. Chairman, it is impossible to overstate the growing
importance of immigration litigation. fThe enactment of the

Immigration Reform and Control Act of 1986 (IRCA) has triggered

- 11 -




20

numerous suits, the defense of which is the responsibility of our

immigration attorneys.

The first wave of immigration reform litigation has
consisted of a series of class actions challenging the
constitutionality of the law and the Immigration and
Naturalization Service’s inplementing procedures. The challenges
have targeted several IRCA provisions, focussing primarily upon
eligibility for amnesty and agricultural worker benefits and INS

enforcement.

For example, in Catholic Socjal Services v. Meese,
plaintiffs challenged the procedures adopted.by the Immigration

and Naturalization Service (INS) to implement IRCA. They sought

to limit the ability of the INS to regulate the entry and
employment of any alien who may intend to apply for benefits
under the new act. Our attorneys recently obtained a successful

appeal.

In Romero-Romero v. Meese plaintiffs challenged INS’s
implementation of the Special Agricultural Worker (SAW)
provisions, contending that INS fails to provide an adequate
opportunity for aliens to apply for the special immigration
benefits. The trial court is narrowing its preliminary
injunction against INS and is considering the Government’s motion

to dismiss.

- 12 -
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While we continue our defense of class action suits, a
number of individual sujts have been filed. We expect this
second wave of IRCA litigation to extend into the foreseeable
future, as aliens seek relief in cases contesting legalization
denials and deportation orders. We also anticipate the emergence
of litigation initiated by our attorneys against employers who

demonstrate a pattern and practice of hiring illegal aliens.

Tasked with upholding the immigration reform, the work of
our immigration attorneys has been and will continue to be
critical. 1In addition, the recent enactment of Title X of the
Foreign Relations Authorization Act holds promise for significant
new litigation by our immigration attorneys in support of the
Nation’s efforts to fight terrorism. We are now involved in
several cases and expect an increasing number to be brought under
this and other statutes to prevent alien terrorists from entering
and remaining in the United States, and to deny to alien
terrorists the opportunity to gain political and econemic support

within this Country for their violent objectives.

Avpellate Staff

The Civil Division’s role in upholding Congress’ laws and
protecting the taxpayer’s dollars from unwarranted claims does

not end in the trial courts. Many judgments entered at the

- 13 -
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trial court level in Civil Division cases which are favorable to

the Government, are appealed by our opponents. To ensure

resolution of the problem which initially gave rise to the

litigation, these cases must be defended at the appeals court

"level. Similarly, adverse trial court decisions must be studied ¥
and analyzed and appeals filed and prosecuted if the Government’s

interest is to be fully protected. Finally, several major

Federal statutes provide direct review of administrative

decisions at the appeals court level.

The Appellate Staff represents the Government in ”last
chance” efforts to defend a wide spectrum of major Government
programs-and policies. Mirroring the work of the Division’s
other branches, a substantial effort of the Appellate Staff is o
devoted to protecting the Treasury against enormous losses.
Among the Staff’s actions to protect the public fisc are numerous
cases involving tort claims, debt collection actions and fraud
suits. Because the most significant cases tend to be appealed,

it should come as no surprise that the financial stakes in these

cases are enormous -- exceeding $19 billion in 1987.

Unprecedented Achievements

The Division has been aggressive in its efforts to collect
delinquent debts and curb fraud and corruption in Government

programs. I am very pleased to report to the Committee that our

- 14 ~
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pursuit of recoveries is yielding unparalleled results, In 1987
we secured a record $610.8 million for the Government in court
imposed awards and negotiated settlements. No less outstanding
was our success in acquiring for the Government more than $2.8

billion in real property and other assets. \

Our success in a wide variety of suits, including
procurement fraud, bankruptcy, bribery and kickbacks, pollution
clean~up and customs fraud, enabled our lawyers to collect and
deposit $112 million to the Treasury. In addition, the efforts
of our attorneys secured $31.3 million in additional payﬁents
made directly to the client agencies at the time 1387 awards and

settlements were finalized.

In contrast with the revenues we generated, our total

operating budget during 1987 was less than $76 million.

To fully appreciate the Division’s contribution to the
Government’s financial integrity, our performance in defensive
litigation must be considered as well. During 1987, savings
realized in defeated monetary claims axceeded $21.7 billion.
These accomplishments also testify to the very substantial

returns realized by taxpayers.

- 15 -
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O _Success

Central to the success of our litigation is a staff of able,
hard-working attorneys. The most telling evidence of our: staff’s
uncommon dedication is revealed in the amount of uncompensated
overtime they report. 1In 1987 our attorneys individually worked
an average of 363 uncompensated overtime hours -- the equivalent
of having 88 additional attorney positions available to litigate

our cases.,

Also contributing in a major way to the Division’s excellent
performance has been our Automated Litigation Support (ALS)
program. ALS provides an essential and economical approach to
acquiring and handling massive volumes of documentary
information. Conducting discovery and preparing for and
conducting trials in cases with hugh document collections --
often numbering: in the millions -~ and large numbers of parties,
witnesses, exhibits and depositions, simply cannot be done
manually by Division attorneys and paralegals, no matter how many
we may be able to assign to a given case. The Division’s ALS
program combines the application of micrographic and computer
technologies with private sector personnel resources for handling
the many large information collections involved in many of our
cagses. These services have played a pivotal role in many of our

most important successes.

- 16 -
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our experience with Johns~-Manville is illustrative: Using
ALS the United States unearthed evidence that Manville knew of
asbestos hazards more than fifty years ago. ALS also enabled us
to master hundreds of thousands of pages of historical records,
resulting in the Government’s ability to undermine the
opposition’s expert testimony on a crucial element of the
contractor recovery argument. Evidence available through ALS
dismantled the opposition’s argument that the United States and

Manville conspired to suppress information on asbestos hazards,

There is no doubt about the critical role ALS occupies in
cases vhich hinge on evidence buried in mountains of paper. When
such cases involve multi-million dollar stakss, ALS is the only

responsible means for avoidiﬁg enormous judgnments.

Finally, our success has been aided by an office automation
program designed expressly to enhance the efficiency of our legal
staff. Our integrated office automation system (called AMICUS)
provides our attorneys the tools they need te conduct legal
research efficiently and effectively and create the numerous

legal documents needed for court filings.
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1989 Budget Reguest

In constructing the Division’s 1989 budget request, our
intent was to seek only those resources essential to meet the
imposing requirements of a workload which continues to grow in

volume, financial stakes and complexity.

our recquest for $92,925,000 and 881 positions includes
funding to cover $2,191,000 in uncontrollable inflationary cost
increases and $7,200,000 to augment our Automated Litigation

Support program.

The Division’s ability to forego staffing increases for an
additional year is absolutely predicated upon Congress’ approval
of the uncontrollable increases, enabling full utilization of our
authorized staff. It is also totally reliant upon our ability to
ensure that our attorneys are adeguately prepared to confront our
adversaries in court. For a growing number of our cases, ALS is
the difference between being adequately prepared and being ill-
equipped. More to the point, it is the difference hetween
victory and defeat.

I have just shared with you how indispensable ALS proved to

be in the Manville victory. It is also important that you
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appreciate what it means when that support is needed, but

unavailable.

We must continue to support Asbestos litigation not only
throughout the Manville appeal but by completing discovery and
providing essential trial support in the remaining Claims Court
cases., Otherwise we risk obliterating the recent initial, hard-

won success.

The unavailability of ALS in late 1987 for the $150 million
dollar Delta Dallas/Ft. Worth case as it neared trial forced us
to serigusly consider seeking a settlement unfavorable to the
Government. In Daewoo, a customs fraud case seeking penalties in
excess cf $160 million, suppoert during 1987 had to be retracted,
seriously diminishing our ability to effectively prepare for this
case against one of the world’s largest corporations. This

scenario is repeated over and over in numerous cases involving

tort claims, frauds prosecution, claims court cases and more.
We must support our largest aviation cases where the defense
of billions of Treasury dollars hinges on our ability to master

huge numbers of depositions and documents.

We must support the defense of a growing number of Claims

Court cases which have no feasible alternatives for handling

- 19 -
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millions of pages of documents and tracking events spanning

decades.

Nor-can we abandon our efforts to combat fraud where the

ability to cross-reference mountains of information from criminal

trials and investigations is essential to building viable
prosecutions., ALS services are critical to our appellate
ilitigation -- particularly in those instances when cases were
lost at the trial level because they failed to receive such

support during critical discovery and trial phases.

The program increase of $7,200,000 is crucial to meeting our
most glaring litigation support needs, where failure to master
huge volumes of evidence means certain losses totalling billions
of dollars. Favorable action on this request is paramount to our

ability to sustain the laudable success we achieved last year.

Mr. Chairman, I would be glad to answer any questions you or

members of the Committee may have.

- 20 -
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Senator HerFLIN. How much is the budget of the artist section of
the Civil Division of the Department of Justice?

Mr. Borron. That, I think, was a contribution by one of our in-
spired management people in his spare time.

Senator HEFLIN. I see you have a lot of colorful, demonstrative
evidence here. Do you have a full-time artist onboard down at the
Department of Justice?

Mr. Borron. No, not in our division, anyway. But I mentioned
that Dallas-Fort Worth litigation. We have taken in that, just as an
example, the digitized flight boxes from the plane that crashed and
produced what in effect is a movie of the last several minutes of
that plane that will be an incredibly effective trial exhibit.

But faced with the deep pockets of many of the private litigants
that we face, it really is a fairly modest response.

Ir?en?ator HerLin. Now, you officially began with the Civil Division
when? ‘

Mr. BortoN. In March of this year.

Senator HerriN. Have you made any major administrative
changes since you came to the Civil Division?

Mr. BorroN. Mr. Chairman, the only major change that I have
made, if it can be described as that, is a reduction in the immediate
staff of the Office of the Assistant Attorney General. Different
people have different management styles. My predecessor had a
relatively large staff of special assistants and special counsel, all of
whonf:i are quite fine lawyers and for whom I have a very high
regard.

Because I have a somewhat different style, I have been reducing
the size of the immediate office, hopefully to provide additional
support in the litigating branches.

Senator HEFLIN. Has there been an increase in the number of
cases referred to the U.S. attorneys from the Civil Division within
the past year and the past 6 months of this year?

Mr. Borron. Well, I think there has been an increase overall in
our case load, and over the past years of this administration, the
Division has made an effort in cooperation with the U.S. attorneys
to seek appropriate balance between the cases litigated by the U.S.
attorneys and those litigated centrally by the Civil Division. And I
think the answer is that there has been an increase in the number
of cases handled by the U.S. attorneys simply because our capacity
is relatively fixed at this point.

Senator HerriN. What are the procedures for deciding which
cases the various branches will focus on? Are the initial decisions
made by staff attorneys and those decisions reviewed by more
senior officials, and how are disagreements resolved?

Mr. BorutoN. Basically, that'’s it. The various client agencies will
refer cases to us or will know when we get sued in defensive litiga-
tion, which is the more common. The branches do overlap to a cer-
tain extent, but I have found in my time there that it has not been
a significant problem to allocate the cases. There is plenty of work
to go around, and we just handle it on an informal basis.

Senator HEFLIN. Legislation has passed the House of Representa-
tives which would allow active military personnel to sue the Gov-
ernment for injuries suffered as a result of the negligence of mili-
tary medical personnel. This legislation has been referred to the

21-5710-90 - 2
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Subcommittee on Courts and Administrative Practice. There is
similar legislation introduced by Senator Sasser. The Appellate
Branch is involved in many cases concerning the application of the
Federal Tort Claims Act and the Feres doctrine. What is the posi-
tion of the Department of Justice on legislation of this nature?

Mr. Borron. Mr. Chairman, as we have testified on several occa-
sions in the past, we oppose the repeal of the Feres doctrine for sev-
eral reasons. Number one, we think there is an administrative
system within the Department of Defense to provide for compensa-
tion for service people and their families when they are injured,
and we believe that that uniform, really worldwide system is more
appropriate than individualized State tort law determinations.

We also agree with the Department of Defense and their assess-
ment that bringing civil litigation against military superiors is a
threat to systems of military discipline, and for that reason, as you
quite correctly say, our Appellate Division is involved in a substan-
tial amount of Feres doctrine litigation. We oppose repeal of that
doctrine legislatively.

Senator HerFLIN. It is my understanding that the Appellate
Branch of the Civil Division of the Justice Department filed an
amicus brief arguing the independent counsel statute is unconstitu-
tional. Does the Civil Division believe that Judge Walsh’s parallel
appointment will in effect prevent his case against individuals in
the Iran/Contra affair from being dismissed if the statute is held
unconstitutional by the Supreme Court; and is the Civil Division
ready to argue this point?

Mr. Borron. That is a very important question, and I want to be
careful in my answer here because of the pending litigation.

It was the intention of the Attorney General when he offered all
of the existing independent counsels’ parallel appointments to
ensure that the work of the independent counsels not be derailed
should the Supreme Court ultimately hold the independent counsel
statute uncenstitutional.

There have been questions raised by commentators as to the
impact of work by any of the independent counsels before they re-
ceive the parallel appointment,

1 think it is safe to say at this point we have come to no conclu-
gion about the impact of the work before the parallel appointment,
but we feel perfectly comfortable in arguing, as we have in several
cases up until now, that the parallel appointment certainly insu-
lates all of the subsequent work by any independent counsel from
challenge by any of the targets of their investigations or any de-
fendantls should the Supreme Court hold the statute itself unconsti-
tutional.

A substantial amount of work was done by the Civil Division
before I came to it when Richard Willard was still in charge to put
together the regulations that have since been issued that create the
parallel appointments and the independent offices of counsel
within the Justice Department. So it would have been not only on
the litigation front that resources were expended, but also in com-
pliance with the Attorney General’s directive that we help imple-
ment the parallel appointment process.

Senator HErFLIN. One of the major objectives listed under the sec-
tion of the Torts Litigation Branch is to promote the policy inter-
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ests of the United States with respect to the development of tort
law in the courts, legislatures, and other areas. This objective was
not listed in the major objectives of the Tort Branch in last year’s
authorization request. Is this a priority that you have made since
becoming head of the Division?

Mr. Borton. Well, I think my predecessor, Mr. Willard, made
that one of his very highest priorities, and in fact, as you recall, we
urged the introduction of three tort reform bills in prior Congress-
es. Unfortunately, none of our three bills have been adopted, al-
though we still believe that the liability crisis that the Administra-
tion’s Tort Reform Working Group identified is a real one, and we
continue to hope that Congress would look favorably on tort reform
at the national level.

There has been substantially greater success at the State level in
recognition of the tort liability crisis, and I think some of the work
that the Tort Reform Working Group did in providing model stat-
utes for State legislatures and indeed city councils has borne a con-
siderable amount of fruit.

Senator HEFLIN. You mentioned the Westfall case. What is the
potential impact of this legislation on Federal employees?

Mr. Borton. I think it has had already a dramatic impact on
their moral and on their confidence in conducting their jobs. The
vast number of Federal employees up until now have been assum-
ing that were they working within the scope of their employment
that they would not be personally liable for any judgments that a
tort plaintiff might win against them.

But in light of Westfall which, as I mentioned, the Supreme
Court now requires the exercise of governmental discretion, it is
very hard to say what that means and what it doesn’t mean, but it
has caused uncertainty.

I might point out also that there are a number of specific stat-
utes on the books that protect certain specified classes of govern-
ment employees from Westfall-type liability. For instance, govern-
mental drivers cannot be personally liable for any tortious acts
they may commit within the scope of their employment. Depart-
ment of Defense lawyers may not be personally liable for acts that
they commit within the scope of their employment. But many
other Federal civil servants are. And the purpose of the legislation
which we have proposed would be to make that uniform so that
any Federal employee would not be personally liable.

Senator HEFLIN. What is the position of the Department of the
scope of absolute immunity as it applies to Federal employees
acting in the scope of their official duties?

Mr. BorToN. Well, leaving out Bivens-type constitutional torts,
because that is really a separate subject here, we think that for
common law torts that Federal employees should be absolutely
immune, assuming that they are within the scope of their employ-
ment.

Senator HerLiN. Well, if an individual Federal employee is sued
under the Westfall reasoning, is the Department of Justice respon-
sible for obtaining counsel for these employees, and is the Depart-
ment responsible for paying a private attorney?

Mr. Borron. There are really two options there, Mr. Chairman.
In the first, the Government would in most instances provide De-
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partment of Justice lawyers to represent the Governmental em-
ployee. In certain situations where there is a conflict of interest
among defendants who are Government employees, or where for
some other reason it is not deemed to be in the interest of the Gov-
ernment to provide Department of Justice lawyers, we would pay
private counsel under certain fee caps and with various arrange-
ments.

It is really the risk of substantial additional payouts to private
attorneys because of potential conflicts among governmental em-
plc;lyee defendants that we are concerned about as a result of West-

all.

: Senator HeFLiN. The Consumer Litigation Branch is responsible
for protecting consumers from harmful product. Without violating
in terms of any agreement, could you please comment on the Civil
Division’s action in the litigation surrounding all-terrain vehicles,
or ATVs?

Mr. Borton. Yes. That was handled, actually, by the Federal
Programs Division, but I think it is a major victory for consumers.
It represents a very substantial settlement that was won after
hard-fought negotiations.

There has been some criticism of the settlement, but I think its
major benefit is that it brings relief to consumers immediately and
does not put them at risk of protracted litigation which could last
4, 5, 6 or more years before any relief might be obtained, if any.

Senator HerLiN. Mr. Bolton, as you obviously and as we all are
aware, there has been a substantial amount of criticism appearing
in the media and by commentators and various people concerning
the Attorney General. Would you give us your opinion as to the
morale of the Department of Justice under Mr. Meese at the
present time?

Mr. Boruron. Certainly. I can speak to the Civil Division. Most of
the work of the Civil Division proceeds within the Division and
really very little that we do goes outside for approval or for review.
The major element of review above my level is for settlements or
proposals to settle in excess of the limits of liability that I am au-
thorized to sign. And I can say that there has been no adverse
effect by any of the stories that you have read. The approvals are
still coming at the same rate.

I think the lawyers in the Civil Division who, in almost every in-
stance, are career civil servants continue to litigate their cases
really unimpeded by anything else that may be going on, and that
their morale is as much affected by when we win cases or lose
cases as by anything else.

I think the morale in the Civil Division is good ai this point.

Senator HerLin. Well, bazically, you are saying that in regard to
the operation of the Civil Division that you have career profession-
als who act as attorneys and also as other staff personnel, and the
policy pertaining to the Attorney General other than overall direc-
tion that may be given as to priorities in certain fields, that their
work is not affected, then, by the leadership in the Office of the
Attorney General.

Mr. Borton. I believe that is largely correct. I think especially 7
years into an administration that the policies and priorities of the
Civil Division are largely set; I think they are well-known and well-
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understood, and I have encountered no difficulty in implementing
them since I have been at the Civil Division.

Senator HerrLin. Mr. Bolton, recently, there have been press ac-
counts concerning the maternity leave of one of your Senior Execu-
tive Service attorneys, Ms. Bernott. I think it is important to find
out what the leave policy of the Department is for paternal leave,
and is there a separate policy for junior staff attorneys and Senior
Executive Service attorneys?

Mr. BorroN. Mr. Chairman, there is no separate policy as you
have described. It is the policy of the Department to try and accom-
modate the needs of women seeking maternity leave with the over-
all work load of the Division. I would be more than happy to dis-
cuss this at whatever length you would want, but I can say certain
things unequivocally right now.

Number one, there is no intent to discriminate against Ms. Ber-
nott or anyone else, We have taken what is a complex personnel
decision and attempted to do the right thing. There are times when
you have to do that even assuming that there are going to be ad-
verse political consequences from it. We have tried to make what-
ever decisions we have made without regard to the political conse-
quences and we have tried to handle her case equitably,

Where we are now is that we have requested additional medical
gubstantiation from Ms. Bernott, and we are still hopeful we are
going to get it.

Senator HerriN. Well, what is the policy on parental leave?
What is the policy of the Department relative to that?

Mr. Borron. Well, if I could just take a moment to spell out some
of the regulations on that, the general considerations are that ma-
ternity leave may be made up of a combination of annual leave,
sick leave, and leave without pay. And the regulations specify
under what circumstances those various kinds of leave can be
granted.

The regulations further say that with respect to leave without
pay—and I am quoting now from the regulations—‘“The authoriza-
tion of leave without pay is a matter of administrative discretion.
An employee cannot demand that he or she be granted leave with-
out pay as a matter of right.”

The regulations go on to provide guides under which leave with-
out pay should be granted, and it says:

In granting leave without pay, it must be recognized that certain costs and incon-
veniences to the Department are involved as follows: (a) encumbrance of a position;
(b) loss of needed services from the employee; (c) obligation to provide employment

at the end of the leave period, and (d) full credit for 6 months of each year of ab-
sence toward retirement.

These regulations have been applied to fairly substantial num-
bers of leave requests within the Division and within the Depart-
ment. In this particular situation, I attempted to find out what
comparable grants of maternity leave had been, and within the
Civil Division comparable amounts of leave had been in the range
of 12 to 16 weeks. The individual involved here had requested 28
weeks for medical reasons, and I felt that in light of that and other
circumstances that we would ask for additional justification.

The individual in question at least for now has apparently decid-
ed that she doesn’t want to provide the additional justification. As
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I say, I am hopeful that she will change her mind, because it does
represent a change in her previous position,

On April 21st, at her request, I met with her and with her attor-
ney, and if I could just quote from the transcript that we took at
that meeting, to protect both her and the interests of the Civil Di-
vision, Ms. Bernott’s attorney said at that point—and now I am
quoting from the transcript—this is her attorney, Mr. Wiggins,
speaking.

“And as I think Joan told you or your secretary, or whoever it
was that she spoke with over the telephone in arranging the logis-
tics of this meeting, we had sought to arrange a time for a meeting
at which we could have Dr. Chase”’—who is Ms. Bernott’s physi-
cian—‘“‘with us so that she could say directly to you what it is that
she said to Joan, and your schedule and hers didn’t permii that,
apparently.” ,

I said later that I would be more than happy to make myself
available to meet the doctor’s schedule at her convenience. Later in
the meeting, I say—again, I am quoting from the transcript in
every instance here—I said: “I think where we need to leave it is
we’d like to hear some more from the doctor.”

Mr. Wiggins, the attorney, said, “Sure.”

Mr. Bolton: “Sure. And preferably sooner rather than later.”

Mr. Wiggins: “Good.”

And then finally, still later, Mr. Wiggins the attorney says—and
I am guoting again—“And we'll get you a clearer statement of Dr.
Chase’s opinion. And you know, there has been some confusion. I
think we can put it behind us, and that’s good.”

Mr. Bolton: “Okay. We'll wait to hear back from you, then.”

Mr, Wiggins: “Excellent. I appreciate your time.”

Those excerpts that I read from the transcript were of a meeting
of April the 21st of this year. And all that we are asking for, the
only issue in dispute here, is for the individual we have been dis-
cussing to assume again the position that her attorney took on
April the 21st and provide us the additional medical substantia-
tion.

I have said repeatedly, and I am happy to say it here again to
the committee, we would in no way ask this individual to do any-
thing that would jeopardize her health, nor is there any intention
to discriminate against her or any other woman who seeks appro-
priate maternity leave. But we have to ireat everybody equitably.
We have to take into account the work of the Division. As I men-
tioned before, our attorneys work an incredible number of uncom-
pensated overtime hours. And the absence of a very senior attorney
puts a burden on all of our colleagues at the Division.

Senator HerLIN. Is there any separate policy for junior staff at-
torn(e;ys, as opposed to Senior Executive Service attorneys, in this
area

Mr. Borron. There is no separate policy. It is a matter of practi-
cality that it may be easier to replace, just as a hypothetical, some-
one on an assembly line than it is easier temporarily to replace
gsomebody who is involved in extremely sophisticated and complex
litigation. This is not a situation where we can simply put in some-
body for 8 months or whatever period and then expect that that
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work could be picked up again later without any loss or any addi-
tional burden to other attorneys within the Division.

Senator HerFLIN. Has the Department investigated what may be
used as guidelines in other departments of the Government or in
private business as to having more specificity relative to the policy,
rather than being almost a discretionary approach which your Di-
vision seems to use?

Mr. Borton. I think that our Division’s approach is consistent
with what is used across-the-board at the Department of Justice. I
think the experience to date has been that it is impossible and po-
tentially unfair to have a flat rule as to what is appropriate mater-
nity leave.

We have tried to be as careful as we can in making these individ-
ual decisions, because individual circumstances vary. And it is as
much, I think, an improper thing to do to treat like circumstances
unequally as it is to treat unlike circumstances equally.

Senator HeFLIN. Well, aren’t there certain minimum necessities
that have to be considered?

Mr. Borron. And we are more than willing to consider them. At
the present time, the individual we have been speaking about has
used a total of 7 weeks of accumulated sick and annual leave, 5
weeks’ advance sick leave, and I have granted an additional 6
weeks of leave without pay for a total of 18 weeks. She has asked
for an additional 10 weeks based on medical reasons, although her
original request for maternity leave was not based on medical rea-
sons.

I haven’t said yes or no to that request; I have simply asked for
additional substantiation. And I think any employer in that situa-
gionhhas a responsibility to treat everyone in the Division fairly to

o that.

As I mentioned before in quoting from the transcript of the April
21 meeting, I thought we had agreement that additional substan-
tiation would be forthcoming. Apparently, that’s not to be the case,
although I will repeat again, I hope Ms. Bernott reconsiders.

Senator Herrin. Have there been any efforts to deprive thiz lady
of any right of counsel?

Mr. Borron. No, absolutely not. I have consulted with my career
personnel on this matter, and have been advised and believe cor-
rectly that when we met with Ms. Bernott on April 21 that I could
have said I was not going to meet with her attorney at all. I felt it
prudent to allow the attorney to attend the meeting, and I would
feel it prudent to allow him to attend subsequent meetings as well.

1 wrote back directly to Ms. Bernott after the April 21 meeting
and received a letter from her attorney that complained about it.

Now, if you are going to hold to the notion that my attorneys are
to communicate with her attorneys, then that has to work both
ways, as I am sure you would agree. And yet it turned out, after
another change of correspondence, Ms, Bernott personally wrote to
the Attorney General, asking that my handling of the matter be
overturned.

Now, if she wants to communicate attorney to attorney, it seems
to me she has a responsibility to do that as well.

I think, and am advised by my attorneys, that in a management
matter such as this—we are not in litigation yet; this is purely a
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matter between someone under my supervision and me—that I can
speak with her directly. And I don’t think that results in interfer-
ence with her right to consult counsel at all.

Senator HerFLIN. There may be further questions submitted on
this and other issues that we have gone into today in writing to
you, and maybe a request for files to be submitted to the coinmit-
tee, particularly some of the letters that Congressperson Patricia
Schroeder has written you about and the correspondence on that.
We'll keep the record open for that, for later determination as to
whether they will be filed, and of course if they do, we would ap-
preciate your expeditious handling of those matters.

Mr. Bouron. I would be more than happy to do that, Mr, Chair-
man, We have tried scrupulously to follow the Department’s poli-
cies here, and as far as I am concerned, our handling of this matter
is an open book.

Senator HerLIN, Senator Grassley?

Senator Grassrey, Thank you, Mr. Chairman.

Mr. Bolton, in your testimony, you referred to my interest in the
Anti-Terrorism Act of 1987, and so you know of my special interest
in the litigation pending to shut down the PLO office in New York.
I'd like to have for the benefit of the committee an update on that
case,

Mr. BorroN. I'd be happy to, Senator. There are actually two
cases pending now. One is the United States case which we brought
to implement title X and close to PLO mission, in which case the
PLO is represented by Leonard Budine. A civil case was then filed
on behalf of a number of Arab-American citizens and others inter-
ested in keeping the PLO mission open, those plaintiffs represented
by Ramsey Clarke, and in effect those cases have been consolidated
for briefing on motions to dismiss and motions for summary judg-
ment before Judge Palmieri in New York.

The consolidated motions will be heard by Judge Palmieri on
June the Tth, and although one can never predict how swiftly a
court will act, we are relatively confident of an expeditious resolu-
tion.

As you may know, the United Nations went before the Interna-
tional Court of Justice, the World Court, seeking to compel the
United States to submit to arbitration under the UN Headquarters
Agreement. Because the United States agreed that the Headquar-
ters Agreement was not applicable, we chose not to appear before
the World Court. And there is an effort now in the United Nations
to force this matter to arbitration under the Headquarters Agree-
ment.

The plaintiffs, represented by Ramsey Clarke, sought a delay in
the district court’s consideration of the motions to dismiss pending
that arbitration, and the judge denied that request. So the matter
is being briefed, is nearly completed being briefed now, and will be
argued on June 7.

I might say, Senator, as an example of the importance that the
United States attaches to this case, that I have personally partici-
pated in it, the Attorney General is fully advised of our progress,
and it is our expectation that Rudy Giuliani, the U.S. Attorney for
the Scuthern District of New York personally will argue that case
on June the 7th.
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Senator GrassLey. Well, my perception is that the State Depart-
ment wouldn’t care if this thing were just delayed and delayed and
delayed forever. So I am very happy with what you said, and based
upon what you said, then, I can assume that the Justice Depart-
ment is going to go all out in the enforcement of the law that Con-
gress has passed,

Mr. Borron. Yes, sir. We intend to win this one.

Senator GrassLey. Again, I think the Chairman made some ref-
erence to the malpractice cases that would increase the case load.
Along that same line, I'd like to ask about th: impact of pending
cases to permit the judicial review of veterans benefit cases cur-
rently unreviewable in Federal courts. Would these cases be de-
fended by the Civil Division if that law were enacted?

Mr. BorToN. Almost certainly, yes.

Senator GrassLEY. How could the Division handle the increased
case load?

Mr. BoLtoN. Quite frankly, Senator, I don’t think we could. I
thirk every projection that we have been able to make indicates a
very substantial increase in the case load that simply could not be
met at existing staffing levels or existing budget levels. And I think
we are all quite pleased, following the President’s announcement of
his support for a Cabinet-level veterans’ department, that appar-
ently Congress is close to coming to a conclusion that appeals from
VA judgments will not be part of any bill that creates a Cabinet
department, and we certainly support that.

Senator GrassLEY. But if that judicial review were passed, it
would probably require a supplemental appropriation?

Mr. BorLToN. I wouldn’t want to predict, because we haven’t come
to that point, but 1 hate to think there would be a veto of some-
thing like that that the President has endorsed. If it went through,
I don’t see how we could proceed without a substantial supplemen-
tal appropriation, which is very difficult to obtain, as you know, in
these tight budget times.

Senator Grassizy. Is there any legislation now pending in the
Congress that the Civil Division particularly supports?

Mr. BorToN. Senator, as I mentioned in my prepared testimony,
the legislation that would fix the Supreme Court’s decision in Wesi-
fall is one that we would find of importance not only for the Feder-
al civil service Government-wide but also for the work of the Civil
Division, as I mentioned.

Senator GrRASSLEY. In regard to the Westfall case, I want you to
know that my staff has been working with your office and other
members of the committee and the House Judiciary Committee on
a solution to this problem. I hope to introduce a bill shortly to
make it clear once again that persons injured by scope of employ-
ment acts must sue the Government under the Tort Claims Act,
not the employee, under State common law rules, and I would look
forward to a swift consideration in the Senate, and of course I look
forward to working with you on that legislation as weil.

Mr. BorLToN. The same on our part, Senator.

Senator GrassLEY. Again, have the package of the new antifraud
laws, including the False Claims Act, which I authored and passed
a couple years ago, have they helped your attorneys?
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Mr. BorroN. They have helped, and they have also put additional
burdens on them, if I could explain briefly. The new civil investiga-
tive authority that your bill has given us has been very, very help-
ful ig establishing cases that we would bring affirmatively for civil
fraud.

In addition, as you know, your bill included an expansion of the
qui tam provisions that has resulted since the passage of the bill in
the bringing of approximately 60 qui tam actions, as contrasted to
approximately 20 such actions in the 10 years before the enactment
of your bill.

As you know, because it follows the procedures that you put in
the bill, these qui tam actions are initially filed under seal to pro-
vide the Government with the opportunity to make an informed
judgment whether to pick up the prosecution of those cases or to
leave them with the qui tam plaintiff.

We provided to you earlier, I think, our resolution to some 32 of
those. There have now Leen about 35 that we have made a decision
on. We have decided to litigate in the name of the United States
some 13 of those 35; we have declined in 22, and the remaining 25
are still under consideration.

So it has certainly increased the level of activity very dramatical-
ly

Senator GrassLEy. Well, then, citizens are coming forward with
information about frauds in Government programs, which then is
very useful to you as a result of this legislation?

Mr. BorToN. It certainly can be, yes, sir.

Senator GrassiEy. Mr. Bolton, you devoted much of your pre-
pared remarks to the Department’s victories in the areas of fraud
prosecution, particularly procurement fraud. You specifically men-
tioned the $85 million Bell Helicopter settlement. But in the Bell
case and several other defense procurement fraud cases, I was
shocked to learn that the same government that prosecutes the
fraud case pays the cost of legal defense for the other side, so the
taxpayer ends up paying twice. They fund your department’s law-
vers, and then they pick up the tab as a matter of allowable con-
tract cost for the contractor and very high-priced lawyers.

Now, in the Bell case, I understand the Justice Department was
able to negotiate out of having to pay about $3.5 million in legal
bills. But we haven’t been so fortunate in countless other cases
where indictments have been dropped or there were acquittals.

Senator Roth, Senator Levin and I have discussed an amend-
ment—in fact, we even discussed it with the managers when the
defense bill was up a week ago on the floor of the Senate—an
amendment to the Federal procurement law to limit contractors’
recovery of legal fees. The House, on their DoD authorization bill,
has already passed a bill sponsored by Congresswoman Boxer, and
I am sponsoring the same bill in the Senate, to treat contractors’
legal fee recovery the same that we would treat small businesspeo-
ple under the Equal Access to Justice Act.

Could 1, if possible—in fact I really hope I can—get a commit-
ment from the Justice Department to help us to work with the
Hous;a and Senate Conferees on the DoD authorization bill on this
issue?
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Mr. BorroN. Very much so, Senator. We have an interest in that
area as well. There are some disagreements between the proposals
you have come up with, that Senator Levin and others have come
up with, but frankly, I don’t think they are of sufficient magnitude
that we couldn’t work together and come up with something that
would be acceptable all around, because we share your interest in
holding down defense costs, and I think this is an important step
forward.

Senator GrassLEY. Yes. Really, it ought to be very easy for you to
help us on this, because the legislation that has been passed by the
House and thus far considered in the Senate is not even as strong
as what your own department has proposed in that area.

Mr. BorroN. Right. There are some differences, but I do think we
can work these out.

Senator GrassLEy. Thank you.

Thank you, Mr. Chairman.

Senaior HeFLIN. Senator Thurmond?

Senator THURMOND. Mr. Bolton, we are glad to have you with us,
and we appreciate your good work down at the Department.

Mr. Borron. Thank you, Senator.

Senator THUrRMOND. The budget request which you have made
would require an additional $7.2 million for the Civil Division’s
Automated Litigation Support Program. Briefly describe the nature
of this program and how 1its cosis can be justified, and explain its
importance to the Civil Division.

Mr. Borton. Basically, Senator, Automated Litigation Support is
a way that the Civil Division has developed to take cases that have
massive document production or massive numbers of depositions
and be able to take all of the data included in the documents and
the depositions and be able to analyze it and handle it in a way
that we can process efficiently for purposes of pre-trial discovery
and for trial.

The cost of the ALS Program is substantially smaller than the
cost if we brought on additional full-time lawyers, paralegals, and
clerical support personnel, and what it really does is substantially
augment the Division’s ability to litigate massive, complex cases.
Although the cost in millions of dollars may seem high. the risk to
the Government is in losing some of these cases that ar: & *oported
by ALS that could result in judgments of billions of dc:iz:- gainst
the Treasury.

hSer%?ator TaHurMoND. I noticed a chart up there. Is that your
chart?

Mr. BorTon. Yes, that is one of ours.

Senator THURMOND. Would you explain that to us?

Mr. Borron. That is so that these dry budget numbers don’t
overwhelm us, to show the importance to the work of the Civil Di-
vision and really to all of the various aspects of it that Automated
Litigation Support provides. Because of limited resources in the
budget now, we have only been able to use ALS for a relatively
small number of cases, even though a substantially greater number
would warrant it. So we are hopeful that we can persuade the com-
mittee and the Congress that the more than $7 million increase in
ALS that we have requested is fully justified on behalf of the
Government.
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Senator THURMOND. I notice there are a lot of people there in the
water who look as though they might drown——

Mr. BorToN. They are about to go under, Senator.

Senator THURMOND [continuing]. And there is a lifeboat called
“AI};?) Lifeboat”, and I guess that’s going to save them, is that
right?

Mr. Borron. I certainly hope so.

Senator THURMOND. Although you have not requested an in-
crease in staff positions, I understand the Civil Division has experi-
enced an increase in litigation within its various branches. Can you
please tell the committee where there have been increases?

Mr. BorToN. Senator, there have really been increases all the
way around. The increases in commercial litigation, for instance,
have been particularly substantial. When an industry that is regu-
lated or subsidized by the United States runs into difficulty, very
frequently there are substantial bankruptcy matters that occur.
That has occurred, for instance, in the maritime industry and in
the rural electrification industry, so that the dollar value of claims
there has gone up. In the aviation industry, in the Torts Branch,
for instance, where there are substantial aviation disasters, very
frequently claims are filed against the United States that could
result in hundreds of millions of dollars of liability.

These cases tend to be extremely complex and involve a lot of at-
torneys and lot of staff time. The result of the litigation and trial
then translates into further litigation on appeal, which burdens the
Appellate Division all the way around. So it is an overall increase
on a variety of different fronts.

Senator THUurRMOND. You have discussed the importance of the
funding for Automated Litigation Support. Does this program give
the Civil Division an advantage over opposing parties in the han-
dling of documentary information?

Mr. Borron. Senator, I don’t think it gives us an advantage. I
think in the case of private counsel, it just puts us on a par. One of
the cases that I mentioned earlier, the Delta crash at the Dallas-
Fort Worth Airport, when we were very short of ALS support
earlier, almost forced us to settle a case that we are now hopeful of
winning. As I say, a relatively small expenditure of Automated
Litigation Support doliars now can save the Government many,
many more down the road.

Senator TrurMmonD. Could a lack of funding for this program
result in the Civil Division’s settling of cases which should be tried
simply because they are inadequately prepared for trial as com-
pared to the opposition?

Mr. BorToN. Absolutely. There was a case involving the Daewoo
Corporation where we had been seeking penalties in excess of $160
million that we had to withdraw before trial simply because we
could not effectively prepare for it.

Senator THURMOND. As you are aware, Congress enacted the Im-
migration Reform and Control Act of 1986—I believe that was the
second session of the Ninety-Ninth Congress. In your prepared
statement, you refer to the statute as having triggered numerous
lawsuits which have become the responsibility of the Civil Division.
Could you please describe to the committee the nature of these
suits and what you anticipate for the future?
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Mr. BortoN. The wave of suits that we have experienced so far
have been largely targeted on the implementation of the legaliza-
tion effort by the Immigration and Naturalization Service. Typical-
ly, these have been class action lawsuits on behalf of relatively
large numbers of plaintiffs interested in getting into the legaliza-
tion program. With the close of the amnesty period, we expect
those suits to be resolved without foo much further ado, but we are
now in the position where applicants for legalization are going to
have potentially thousands and thousands of individual suits, chal-
lenging governmental determinations of their eligibility for the le-
galization program.

In addition, as you know from your involvement in it, the second
aspect of immigration reform—the first being amnesty for certain
illegal aliens—the second was employer sanctions. And as we get to
the point where employer sanctions begin to take effect and pro-
ceedings are brought against employers who are in violation of
those provisions, there would be substantial additional litigation on
that front as well.

So although we hope to avoid as much of it as possible, every re-
alistic analysis that we have indicates a very substantial increase
in that area.

Senator THURMOND. Mr. Bolton, in your prepared statement, you
refer to the adverse effects of the Supreme Court’s decision in
Westfall v. Erwin. The Court held that Federal employees facing
legal action are not necessarily immune from personal liability for
common law torts simply because they are acting within the scope
of their employment. Briefly discuss the short-term and long-term
impact of this case, if any, on the Civil Division.

Mr. BorroN. Senator, the short-term impact is that on the large
number of pending tort cases, cases that were pending when the
Westfall decision was handed down, we have had to re-examine our
defenses of those cases to take into account the Supreme Court’s
holding that immunity only applies where the individual employee
is exercising governmental discretion and have had to reassess our
chances on the merits in those cases, and that has involved a sub-
stantial amount of work.

Over the long term if, as we project, there is a substantial in-
crease in the number of Federal employees who are sued in their
individual capacities, there will be a commensurate increase in the
work of the Civil Division or, alternatively, and perhaps even more
expensively, an increase in our need to retain private counsel to
represent Federal defendants when there is a conflict among their
various defenses that we cannot resolve and for which we have to
turn to private counsel to provide representation.

Senator THURMOND. Have you all prepared a bill that you think
might offset that decision?

Mr. BortoN. Yes, Senator, we have, and it has been introduced
by bipartisan sponsorship, Congressman Frank and Congressman
Shaw on the House side. We are hoping to get similar bipartisan
sponsorship on this side and hopefully to get as expeditious action
as we can to protect, really, the rank and file civil servants.

Senator THURMOND. As the ranking member, I haven’t received
anything on that. Maybe the Chairman of the committee has. But I
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think you ought to get a bill right away and see if we can’t get it
introduced with bipartisan support.

Mr. Borron. Absolutely. We will get it to you right after this
hearing, Senator.

Se}lllator TuurMmoND. That’s all, Mr. Bolton. Thank you very
much.

Mr. BortoN. Thank you.

Senator THURMOND. Thank you, Mr. Chairman,

Senator HerLiN. Senator Metzenbaum?

Senator MErzENBAUM. Thank you, Mr. Chairman. I am sorry
that I was late, but I was all the way out at the Sheraton when I
got a call that this meeting might conclude earlier.

Nice to see you again, Mr. Bolton.

Mr. Borron. Nice to see you again, Senator.

Senator METZENBAUM. As you know, Mr. Bolton, this committee
did not exercise its prerogative to hold confirmation hearings on
your appointment to head the Civil Division. In light of some dis-
turbing reports about your management so far, particularly the
matter concerning your denial of an unpaid maternity leave re-
quest from one of the Department's top attorneys, I am frank to
say to ycu that I think I wish we had held hearings.

Now, I am aware of the fact that you discussed this matter earli-
er this morning with the Chairman, but as I see it, the attorney,
Joan Bernott, is a 42-year-old mother of 5-year-old twins and a 10-
pound baby girl born in January after a difficult pregnancy. Her
record and integrity are reported to be impeccable: ten years of
service to the Department, a member of the elite Senior Executive
Service, a recipient of numerous commendations and promotions.
In short, she is a woman who has made it despite all the barriers
faced by women in this society. And for her effort, what is her
reward?

It is that, come May 31, she will be considered AWOL and in
danger of losing her job if she doesn’t obey your crder to report
back to work.

Physicians’ statements that returning to work now would jeop-
ardize her health apparently weren’t enough to satisfy you. They
weren’t administratively acceptable, although you had—and 1
think that is your quote—although you had no medical basis for
that conclusion. You seem to have turned a routine personnel
matter into a personal vendetta, replete with charges of fraud and
interrogatories and hostile letters hand-delivered to Ms. Bernott’s
home, meetings with court sienographers, transcripts, and attor-
neys. You even reportedly interfered with her representation by
counsel she retained when you made her feel she was being treated
like a criminal.

I guess I have to say, Mr. Bolton, what message does all this send
to other women in the Department, to hard-working, dedicated
women in the country, trying to achieve success without losing
their health and their families; and what does it say with respect
to your own fitness for the position that you occupy? At a time
when you say the Division’s work load is so great, I would see it as
probably reflecting rather poorly on your judgment to be spending
so much of your own time in that which would appear to be harass-
ing one of your own best people.
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I have some questions, but I wonder if you would want to com-
ment on that?

Mr. BorroN. I welcome the opportunity, Senator. As you may
know, before you were able to arrive, I answered a series of ques-
tions by the Chairman, and I would respectfully refer you back to
thera. But let me comment, because I think I'd like you to hear it
from me directly as well.

Number one, I have not denied Ms. Bernott leave without pay. In
fact, I have granted her 6 weeks of leave without pay to date. The
question is whether at this point she is entitled to 10 weeks of addi-
tional leave without pay.

The only igsue between Ms. Bernott and me at thig point is
whether she will submit additional medical justification that would
warrant that leave, When I received her request, I asked my career
people what the median maternity leave within the Division for
people of her approximate rank was, and I was told that the
median was between 12 and 16 weeks. She has asked for 28 weeks,
which is double the median. Now, that’s not to say that she may
not be entitled to it, but I think as a manager responsible for the
work of a Division that does have a substantial overload, that I
need }fo be satisfied that there is sufficient reason for it, So I asked
her that.

In fact, at her request I met with her on April the 21st, and I
don’t mean to burden the other members of the committee but I
would like to read to you some passages from the transcript of that
meeting, because I think it is important.

I would refer you, Senator, fo a statement-—and I will be quoting
from a transcript of Mr. Wiggins, who is Ms. Bernott’s attorney,
and I am quoting now.

Mr. Wiggins said: “And as I think Joan told you, or your secre-
tary, or whoever it was that she spoke with over the telephone in
arranging the logistics of this meeting, we had sought to arrange a
time for a meeting at which we could have Dr. Chase”’—who is the
doctor who has submitted a letter on Ms. Bernott’s behalf—‘“with
us so that she could say directly to you what it is that she said to
Joan, and your schedule and hers didn’t permit that, apparently.”

Senator METZENBAUM. Whose note is that?

Mr. Bouron. That is the statement by Mr. Wiggins, who is Ms.
Bernott’s attorney, and he said that on April the 21st, that he
wanted to have Dr. Chase, Ms. Bernott’s physician, “with us”’—and
I am quoting—“so that she could say directly to you what it is that
she said to Joan.”

And I said later that I would be willing to make myself available
to meet with Dr. Chase at her convenience. I had not been aware,
Senator, that there had been a request to bring Dr. Chase to the
meeting, but I said at the meeting that I would be more than
happy to make myself available to meet with her.

Later in the meeting, if T might just give one or two more quotes,
Mr, Wigging and I had the following colloquy-—and again, I am
reading from the transcript.

Mr. Bolton: “I think where we need to leave it is we'd like to
hear some more from the doctor.”

Mz, Wigging: “Sure.”

Mr, Bolton: “And preferably sooner rather than later.”
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Mr. Wiggins: “Good.”

And then one other point you brought up that follows right from
that, if I could read it. Ms. Bernott then says: “Does that mean,
John, that I am not under investigation?”

I said: “You are not under any investigation at all.”

And then finally, Senator, if I could, just one more, Again, later
in the transcript, Mr. Wiggins says: “And we'll get you a clearer
statement of Dr. Chase’s opinion. And you know, there has been
some confusion. I think we can put it behind us, and that’s good.”

Mr. Bolton: “Okay. We'll wait to hear back from you then.”

Mr, Wiggins: “Excellent. I appreciate your time.”

So Senator, the issue here is really a very narrow one, and I said
before you came in, and I'll say it again, I hope Ms. Bernott recon-
siders and provides us with the additional medical substantiation.
If you or your staff are in touch with her or with her attorney, I
would very much urge that you ask her to de that.

We are not looking to make this into a cause celebre; we are
looking to try and treat her equitably as we would other members
of the Division, and that’s all we've asked for, and her attorney at
one point agreed to it. So we are simply asking her to return to the
position that she apparently held as recently as April the 21st.

Senator METzENBAUM. Mr. Bolton, on April 21, there was that
meeting. I have before me a letter addressed to you, John Bolton,
dated April 28, 7 days later. It is signed by Mr. N. Frank Wiggins.
In that letter, it says: “In my analysis, what controversy there is
concerning the propriety of a further leave for Ms. Bernott is extin-
guished by a single sentence from Dr. Chase: ‘Return to work now,
in my opinion, represents health risk to this patient.’ You were
quite clear in the course of our meeting that it was inconsistent
with departmental policy to ingist that an employee foilow a course
of conduct that would entail medical risk.”

And he then quotes you, Mr. Belton: “ ‘Well, I am saying again
that we are not going to ask Ms. Bernott to do anything that jeop-
ardizes her health.’” End of your quote.

Then he goes on to say: “Unless you have good reason for con-
cluding that a medical opinion on the issue of health risk, other
than that of Ms. Bernoti's regular physician, should govern, it
segms, to me plain that additional leave is now conclusively in
order.”

Did you not receive that letter from Mr. Wiggins?

Mr. BortoN. Yes, Senator, I did. And I don't believe it answers
the question that I put to him and what I thought he had agreed to
in the meeting.

If I could give you one other fact here, on March the——

Senator MeTzENBAUM. Well, tell me what question it doesn’t
answer.

Mr. Borron. It does not in my judgment provide the additional
substantiation for the leave. That is all we are asking for.

Senator MEeTzZENBAUM. What are you asking for? Here is a quote
from the doctor: “Return to work now, in my opinion, represents
health risk to this patient.”

Now, what more do you need than that?

Mr. BorroN. Let me give you some background on that, if I
may-—-—
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hSeI;ator THURMOND. Is it the doctor’s statement you want, or just
what?

Mr, Borron. We want additional substantiation in light of sever-
al other things that have transpired in this matter.

Senator THUrRMOND. That's the lawyer’s statement there, as I un-
derstand it.

Senator METzENBAUM. No, no. This is the doctor’s statement.

Senator THURMOND. He’s quoting the doctor, but the doctor
didn’t send the statement, did he?

Mr. Borron. Ms. Bernott’s lawyer, as I read from the transcript,
had offered to make her physician available to answer other ques-
tions for us, and then subsequently, that offer was withdrawn.

All we are asking for is additional substantiation based on the
fact, among other things, that when Ms, Bernott first asked for
leave until August the 15th, she cited no medical reasons. Indeed,
one of the reasons she cited was that she wanted to go on a trip to
Switzerland and would return from the trip to Switzerland 3 days
before August the 15th.

Senator METZENBAUM. Let me get this straight, because maybe
there is a controversy without a basis. Are you saying that you
don’t accept this quotation from her lawyer as to the doctor’s state-
ment? Is that what you are gaying?

Mr. BorToN. I am saying, Senator, that based on what we have
received from her physician so far, I don’t believe there is an ade-
quate justification for medical leave extending until August the
15th. If she could provide additional information that demonstrated
that, then we would fully consider granting her the leave.

There is no effort—and your quotation from the letter is accu-
rate—I have never said that we would do anything that would in
any way jeopardize Ms. Bernott's health. That would be uncon-
scionable, and we're not going to do it.

Senator METzenBAUM, Well, what is it that you want now? I'm
not quite clear on that. Are you questioning Mr. Wiggins’ quotation
of the doctor’s letter, or are you saying you don't have the original
instrument, or are you saying you want the doctor to be physically
present? I'm not quite clear what you are asking.

Mr. Boruron. No, I don’t think we need the body of the doctor,
necessarily. But if I could read Ms. Bernott’s first letter requesting
leave until August the 15th——

Senator MerzENBAUM. No. I am not really interested in Ms. Ber-
nott’s first letter.

Senator THUrRMOND. Let him read it. He's got a right to read
that, I think.

Senator METZENBAUM. Sure, he can read it. But I'm really asking
him what he wants. I'm not asking him what Ms. Bernott——

Senator THUurMOND. Well, she made a request, and he ought to
be allowed to read that.

Senator HerLIN. Now, let’s let people ask their own questions. I
don’t want to have to be a judge. But let’s let everybody ask the
questions, and then they can answer the questions, and we’ll give
everybody an opportunity to ask whatever questions they want to.

Senator METzZENBAUM., What I’'m really asking you is what is it
that you want now. You said you don’t want the doctor to be phys-
ically present. We have the quotation of the doctor. If you are
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saying that you don’t accept a quotation of a lawyer of a doctor's
statement, I understand that. Do you want the original letter,
signed by the doctor? Would that satisfy you?

Mr. Borron. If I could, Senator, I don’t mean to try and prolong
this answer, but I think it is important for you to understand the
basis of our concern here.

On March the 17th of this year, Ms. Bernott wrote her immedi-
ate supervisor in the Torts Branch that at the expiration of her
borrowed sick leave, if it is authorized, and her earned sick and
annual leave:

I wish to take leave without pay until Monday, August 15, 1988, This leave with-
out pay would make a total maternity leave since January 25th, 1988 of just under
8 months, My desired return date is three working days after my scheduled return
from a trip overseas that I must make as a family obligation. This date also seems
:p be quite acceptable to Robert Kopp, to whose office I expect to be detailed at the

mne.

Now, that’s her letter requesting the extension of her maternity
leave until August the 15th.

Senator METZENBAUM. What is the date of that letter?

Mr. BorroN. March 17.

Senator METZENBAUM. But now——

Mr. BortonN. Excuse me, Senator, if I could please just finish that
thought.

Senator METZENBAUM. Please finish.

Mr. BorutoN. That letter makes no reference whatever to health
concerns. It does refer to a trip to Switzerland that would end
about 3 days before the date she desired to return to work.

A couple weeks after that, we got another request with a doctor’s
letter that was very conclusory about her health reasons. And in
the face of that, I felt that there was some burden on me as a re-
sponsible manager to ask for additional justification. And that is
all I have done.

Senator MeETzENBAUM. Well, now, let me get this straight. Now I
understand you do have the letter which includes that quote that I
read you in Mr. Wiggins' letter; the doctor’s original letter, you
have that, is that correct?

Mr. BortoN. That’s correct.

Senator MEeTzENBAUM. And that doctor’s letter does say that
“Return to work now, in my opinion, represents health risk to this
patient.”

Do you happen to know the date of that letter?

Mr. Borton. I have it here, Senator. I think I could get it. I be-
lieve it is sometime in March.

Senator METZENBAUM. April 26th? Does that sound——-

Mr. Borron. There are two letters from her physician. One is
dated 28 March, and I am afraid I can’t put my finger on the other
letter just now.

Senator MErzENBAUM. Now I am really confused. You are saying
that if there is a medical basis, then you have no quarrel about her
having extended leave. But then you are relating it back to the fact
that she had requested an extended leave back in March and the
fact that she was going to take a trip to Switzerland, did you say?

Mr. Bovrton. Right.
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Senator MeTzENBAUM. But she could very well take a trip to
Switzerland and need it for medical reasons, and you might also be
doing it because you are not able to go back to work.

Mr. BorroN. Senator, if her trip to Switzerland were for Medical
reasons, we would grant it. As I understand it, her trip to Switzer-
land is to go to her husband’s brother’s wedding.

Senator METZENBAUM. Well, let me ask you—now you are get-
ting into what she is going to do in the period when she is not back
at work, and that period being when the doctor is saying to her:
You shouldn’t be going back to work.

Do you question the doctor’s authenticity? Do you question his
representation?

Mr. Borron. It is a “her”, Senator. The doctor says that she is
suffering from chronic fatigue.

Ms. Bernorr. Excuge me—

Mr. BorToN. This is Ms. Bernott. If you want to have Ms. Bernott
testify, that’s more than acceptable to me.

I think this is a2 mistake, frankly, of politicizing a Civil Service
decision, but I am happy to have it happen.

Senator METZENBAUM. We may ask Ms. Bernott to testify, but
right now, you are testifying.

Mr. BorToN. Certainly.

Senator METZENBAUM. And I am not clear on something. You
have got me confused. As I see it at the moment, it appears to me
that you think that she wants this extended leave in order to go to
Switzerland for the wedding. But the doctor is saying that she has
a degree of fatigue. .

Now, if you had a degree of fatigue, you wouldn’t have to sit in a
bed or just sit before your own TV set; you could very well go to
Switzerland, and you might go to Hawaii, or you might go to any
one of a number of other places.

But I almost get the feeling, Mr. Bolton, that in your mind, you
have concluded that there is something specious about her illness,
and you don’t accept the representation of the doctor that indeed,
returning to work now represents a health risk to this patient. Is
that correct?

Mr. BorroN. Let me add one other facet to this, if I could——

Senator METzZENBAUM. Well, just answer me—is that correct?

Mr. BorroN. I think that in light of this record—and there are
other aspects that we haven’t had a chance to go into—that a good
manager should seek additional medical substantiation.

Her doctor said in fact that Ms. Bernott should take off, really,
not until August 15, but October 15, and that it was for other rea-
sons that Ms. Bernott decided to ask for August 15 as her return
date. I don’t think they are appropriate to get into here.

But I think if you are faced—let's take a hypothetical situation
where a doctor might say this patient needs 1 month of rest. The
doctor might have said 7 months of rest. The doctor might have
said 12 months of rest. The doctor might have said 17 months of
rest—the point being that when a request like that comes in, it is
appropriate, given the nature of the position that Ms. Bernott
holds down, to be sure that we are equitably treating her request.
And all that I have asked for—it is really a very simple matter,
Senator—is sufficient medical justification to grant it.
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I don’t want to publish her medical records in the Washington
Post. I think that would be unconscionable. All we are asking for,
as any good manager would, is give us the additional justification.

Senator MeTzENBAUM. What additional justification? The doctor
says to you she needs the additional rest. Now, what do you need
more? Do you want two more doctors? Do you want to have her ex-
amined yourself? What are you saying?

Mr. BorroN. No, Senator, certainly not, certainly not. -

Senator MEerzENBauM. Well, what are you saying? You've al-
ready got one doctor who says that she needs the rest.

Mr. Bouron. Well, as I mentioned and quoted to you before from
the transcript of the April 21 meeting, there had been a time when
1 thought we were going to get additional clarification from the
physician, or indeed, perhaps speak with the physician herself.
Since that time——

Senator METZENBAUM. You told me just a minute ago you don’t
want to speak to the physician.

Mr. Borron. I would be happy to speak with her if that is what
Ms. Bernott wants. I'd be happy to have her speak with career per-
sonnel people within the Department of Justice. I'd be happy to
accept a number of alternatives. o

But what Ms. Bernott has said is: I want what I want, and I'm
not going to tell you why. And Senator, I must tell you, I just think
that’s not acceptable.

Senator METzZENBAUM. Wait a minute. She said to you at one
point that:

No female executive with any brains relies on maternity-related health disabi]ity

for leave if she doesn’t have to. She doesn’t spread it around, either. She doesn’t
broadcast her poor health.

She brings in a doctor’s statement, and you are not satisfied with
it.

Mr. BorToN. Because of the other elements of the record, which I
have discussed before, that’s correct. And I think——

Senator METZENBAUM. The other elements are that she may go
to Switzerland——

Mr. BorroN. That her initial request for leave until August the
15 made no reference whatever to her health; none.

Senator MeTzENBAUM. Okay. Let’s go backwards. In March, she
asked for an extension, and she doesn’t tell you that it is a medical-
ly-connected matter because maybe she is a little bit embarrassed;
maybe she doesn’t want to tell the whole world that she has some
medical problems. And frankly, frankly, Mr. Bolton, you well know
that many women get an illness, and I don’t remember the name—
post partum depression; I forget the phrase, but I have heard it
very often, and I am the father of four daughters, three of whom
have children—and I know that there is this talk of women, after
having had a child, oftentimes go into a depression state.

Now, does an employee who is asking for an extended leave have
to bare her whole soul, and does she have to say to you: “Frankly,
Mr. Bolton, I'm just depressed”? That takes some courage.

So she asks for an extended leave. You say no and want to know
why, medically. She brings you in the doctor’s statement. The
doctor says she is not able to come back to work.
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What is it that you want more? What is it you want more? You
said you don't need the doctor to appear personally. Do you want
the doctor to write a second letter? What is it that you are asking
for—for her to come in and say, “Mr. Bolton, I didn’t tell you the
whole story. I was depressed at the time.”

What are you seeking? What are you making a cause celebre out
of it for? Isn’t it the fact that maternity leave requests commonly
have been 4 to 6 months in your department?

Mr. BorronN. The requests for maternity leave have been 4 to 6
months. I think you are referring there to a letter of several years
ago that refers to requests being 4 to 6 months. That particular
answer also says it is difficult from existing department recoras to
know what was granted, not what was requested.

But let me say, Senator, that this is not a question of maternity
leave. If any employee, male or female, came to a supervisor in the
department and asked for extended leave without pay for medical
reasons, the manager of whom that request was made has a re-
?p%nsibility to the Government to ensure that the request is justi-

ied.

If T could please just continue here, I was not aware that Ms.
Bernott said that she was depressed and therefore didn’t want to
tell me; and I'm also not interested in widescale notice of it or any-
thing else. I'm perfectly content tc work out whatever protections
there might be. I am content, frankly, Senator, to rely exclusively
on the judgment of the career personnel people within the Depart-
ment of Justice as to whether this is justified.

But I think it would be a mistake for a manager simply to say
when an employee says, “I'm going to get what I want, and I'm not
going to tell you,” to accede to that.

You referred to this becoming a cause celebre. Senator, I didn’t
go to anybody on the Hill, and I didn't go to the press with it. I
didn’t make a cause celebre.

Senator METzENBAUM. What do you want now, Mr. Bolton? What
do you want?

Senator HerLIN, We are really now 30 minutes into the time that
was allotted for a hearing on another bill. If you could, Senator
Metzenbaum, take another 5 minutes, and then Senator Thur-
mond, if he has questions.

Senator MerzENBAUM. What do you want now?

Mr. Borton. We have put to Ms. Bernott a series of questions,
Her reaction to that has been: I'm not going to answer any of
them. If Ms. Bernott has adequate justification, I am quite content
to work out whatever——

Senator MerzeNsBaAUM. Could you read the questions, please?

Mzr. Borron. Pardon me?

Senator MeTzZENBAUM. Read some of the questions. Do they have
to do with medical matters?

Mr. Borton. Yes, they do.

Senator METZENBAUM. Read some of them.

Mr. Bovron. We asked Dr. Chase, for instance, “How long has
Joan Bernott been your patient?”

Senator METZENBAUM. You asked the doctor that?

Mr. Bouton. Dr. Chase, right.
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“Did you see or treat Joan Bernott during her most recent preg-
nancy?’

We asked how many times she saw or treated Ms. Bernott; the
nature of Ms. Bernott’s medical conditions or the symptoms that
prompted her visits; the treatment she prescribed, and it goes on
like that.

The reason that we asked these questions was to give the physi-
cian some idea of what we felt would be useful to satisfy us that
there was substantial medical justification.

We are not seeking to put all this on the front page of the Wash-
ington Post, but I am aware in other contexts where physicians
have given substantially more than just a conclusory statement
about somebody’s medical condition, and that a good manager feels
that in the exercise of his or her responsibilities, that that addi-
tional justification is necessary. That is all we have asked for.

Senator METZENBAUM. Do you think these questions are proper
to the doctor--I think some that you just asked are proper.

Mr. Borron. If Ms. Bernott thought that any one of the ones we
asked was improper, I would be more than happy to consider drop-
ping it. She has refused to answer any of them. Her answer is no,
no, no, no.

Senator METZENBAUM. Let me ask you this question. If she elimi-
nates the questions in the doctor’s inquiry that she feels are a per-
sonal invasion of her privacy—and I would suggest to you that you
might go back at your own list and look at it, where you ask “Did
Ms. Bernott advise you during her March visit of her planned trip
to Geneva in August 1988?”—I'm not certain that that is an appro-
priate question to ask a doctor.

Mr. Borron. I think it is. I think it is, Senator. If somebody is
saying that I suffer from chronic fatigue, I think that a physician
may well want to inquire if there are not appropriate restrictions
on the person’s travel, the strenuous activity, a whole range of
things that I would not be competent to judge. I think that is some-
thing that is worth looking into.

Senator MzerzENBAUM. Well, I see some other questions that I
have some reservations about and that I would really question. But
I would like to see this matter amicably resolved, and I would like
to see this woman, who is not asking for anything that I find to be
unreasonable in view of her doctor’s statement, granted that leave.
I think that frankly, Mr. Bolton, it is a matter that has grown out
of all proportion to what is involved because, as I understand it,
there have been other leaves of six other women who got 5 months
to a year in the last 3 years. I am not sure why you have made this
into this kind of a matter, but my own feeling is it ought to be re-
golved amicably and promptly, and it would seem to me that there
is justification for the request. I am going to ask my staff to be in
touch with you to see whether or not it cannot be amicably re-
solved. I think it is not worth a person who holds the position you
hold to be making that much of a thing out of this matter.

Mr. BoLToN. Senator, I appreciate those remarks, and let me say
I had no great desire to be here today to testify on this; I didn’t go
to the Hill with it, and I didn’t go to the press with it. And if it has
become this much of a cause celebre, I haven't welcomed it, believe
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me. If we can get appropriate medical substantiation, then we will
act accordingly.

Senator HerLIN. Senator Thurmond, do you have any questions?

Senator THURMOND. I wondered why we had television crews
here this morning; I understand now—so questions would be asked
to try to discredit the Justice Department. I think that’s the pur-
pose of it. That is the purpose of these televisions—to try and dis-
credit the Justice Department this morning.

Mr. Bolton, I want to commend you for trying to protect the in-
terests of the taxpayers. Everyone ought to be reasonable in mat-
ters of maternity. It certainly ought to be fair, and I am in fayor of
that in every way. Buft what is the usual maternity leave, about
how many months?

Mr. BorroN. We checked within our Division, Senator, and for
people roughly of Ms. Bernott's rank, in the nature of 12 to 16
weeks.

Senator TaurmonD. Three and a half to four months.

Mr. BortoN. Three to four months, right.

Senator THurMOND. Well, how much did you give her?

Mr. Borton. So far, we've given her 18 weeks, about four and a
half months, and she has asked for 10 weeks more.

Senator TrHurMOND. You have given her four and a half months,
and she has asked for 10 weeks more?

Mr. BorroN. That’s correct.

Senator THurMOND. Well, now, are you waiting to get substantia-
tion now? Is that what you have asked for, to get substantiation as
to whether her request is reasonable?

Mr. Borron. Yes, sir.

Senator THURMOND. And she has failed to furnish it?

Mr. Borron. Yes, sir.

Senator THURMOND. That's all I have to say, Mr. Chairman.

Senator HerFLIN. Thank you, Mr. Bolton.

Let me say that this is an individual issue, but it also raises a
very fundamental issue in this year 1988 and coming years. And
whether it be in this committee or whether if be in other commit-
tees such as Government Operations, I think there is definitely a
need for a policy, and not just strictly discretion left to an individ-
ual, pertaining to matters that arise here, and which will be fair to
employees and fair to the Government. And I think it is an issue -
that needs to be investigated and to try to adopt some general over-
all guidelines that can be fair to all parties concerned. And I think
it is an issue that we are now faced with and we are going to have
to give congiderable thought to.

Mr. Bolton, we thank you for your testimony. There may be writ-
ten questions, as I previously stated to you, and we appreciate very
much you being here.

We will stand in recess for about 4 minutes while there are
changes that have to be made by the personnel, pertaining to the
table and other things.

[Whereupon, at 10:40 a.m., the committee was adjourned.]

[The following responses to written questions were subsequently
supplied for the record:]
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.

June 20, 1988

Honorable Joséph R. Biden

Chairman, Committee on the Judiciary
United States Senate

Washington, D.C.-20510~6275

Dear Mr. Chairman:

The letter of your Chief Counsel, Mark H. Gitenstein, to
the Assistant Attorney General, civil Division, of June 1, 1988,
sought a response to questions submitted by Senator Alan K.
Simpson. Enclosed are our answers to his questions.

I very much appreciate your and Senatoi Simpson’s interest

in the important work of the Civil Division and will be pleased
to answer any additional questions you may have,

wly,

Thomas™ M. Boyd
Acting Assistant Attorney General

Enclosure
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estion: You havé made reference in your testimony to the
significant number of overtime hours spent by your attorneys and
the need for the increased funding of the automated litigation
support program so that these attorneys may have the technical
support necessary. Do you believe that the increased automated
litigation support program and technical services available to
these attorneys will be sufficient to provide them with the tools
necessary to meet the increasing demands on the Civil Division?
To ask it another way, do you expect there will be a need for an
increase in staffing in the FY 1990 budget request? Perhaps the
Department should consider farming out more of its work and
resources to the U.S. Attorneys who are spread throughout the
United States and I would suggest are most intimately involved
with cases "in the field.”

Answer: We believe that we can continue to meet our growing
litigation workload through FY 1989 with the additional $2.2
million we are seeking to cover uncontrollable cast increases and
the additional $7.2 million we are seeking for our automated
litigation support program. This level of funding, while it will
certainly not eliminate the need for our attorneys to continue to
work a considerable amount of uncompensated overtime, will make
it possible for us to operate without additional staff. It will
enable us to maintain staffing at our currently authorized level
and provide our attorneys the level of technological and
contractor support services needed to achieve and maintain a
semblance of parity with our opponents in the largest and most
complex of ocur cases. If we do not receive these additional
funds, however, we will be forced to reduce our employment level
in order to absorb inflationary cost increases and forego
automatec litigation support, and thus increase the risk of
losses, in a number of cases involving large monetary claims

against the Government.
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I fully agree with your position that most cases are best
litigated by the U.S. Attorneys ”in the field.” This has been
the policy of the Attorney General under which the Civil Division
has been operating since 1981. BAll cases under the jurisdiction
of the Civil Division are assigned to the U.S. Attorneys for
litigation unless there are compelling reasons to retain them for
personal handling by our att;rneys. In 1981, only 65 percent of
these civil cases were handled by the U.S. Attorneys at the

local level. Their authority to settle and compromise cases was, .
limited to those involving claims of less than $60,000. In 1987,
82 percent of the civil cases were litigated by the U.S.
Attorneys and they had full authority to settle and compromise

cases up to $200,000.

The civil Division’s attorneys personaily handle only those cases
which are (1) in centralized courts such as the Court of
International Trade, the Claims Court and the Court of Appeals
for the Federal Circuit, (2) in foreign courts, (3) in
specialized areas of nationwide litigation such as asbestos, or
(4) in specialized areas of the law such as patents and
admiralty. More than 92 percent of the cases the Division’s
attorneys personally handle meet at least one of these four
criteria. The remaining 8 percent are district courts cases and
could conceivably be assigned to the local U.S. Attorneys for
litigation. We retain this small percentage of district court
cases for handling by Division attorneys because they involve

extremely large amounts of money, significant government-wide
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pticies or extensive dealings with agency officials in
Washington or because the responsible agency official or the
U.S. Attorneys for the districts involved, specifically request

that we do so.

This policy and its impact on the respective resource needs of

the civil Division and U.S. Attorneys has been fully reflected

in the Department’s annual budget requests since 1981 including
the pending requést for FY 1989. While the Departmeﬁt sought no
additional staff for the Civil Division for FY 1989, the requesf h
for the U.S. Attorneys includes an increase of 172 new positions

to handle the increasing volume of civil cases assigned to them.

The two charts which follow provide additional information on our
case assignment practices. The first shows the distribution of
Civil Division cases between the Division and U.S. Attorneys and
illustrates how that distribution has changed over the bast
several years. The second shows the nature of the cases retained

for litigation by the civil Division.
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DEPARTMENT OF JUSTICE CRIMINAL DIVISION
AUTHORIZATION FOR FISCAL YEAR 1989

TUESDAY, MAY 24, 1988

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.
The committee met, pursuant to notice, at 10:05 a.m., in room
SD-226, Dirksen Seaate Office Building, Hon. Dennis DeConcini
(acting chairman) presiding.
Also present: Senators Thurmoend, Specter, Grassley, and Simon.

OPENING STATEMENT OF SENATOR DENNIS DeCONCINI

Senator DeConcinI. The Judiciary Committee will come to order.

Mr. Keeney, we welcome you to the Judiciary Committee author-
ization hearing on the Criminal Division of the Department of Jus-
tice. Although you appear here before the committee as Acting As-
sistant Attorney General, I assume you have been fully briefed and
are knowledgeable because of your long experience with the Crimi-
nal Division and the activities therein.

Recent developments in the Criminal Division have given me
cause, and many of us cause for concern. The resignation of Assist-
ant Attorney General Weld, special counsel Mark Robinson, and
special assistant Jane Serene would seem to indicate that all is not
well in that particular division.

In my opinion, the ongoing saga of Attorney General Meese and
his questionable activities has been a negative influence on the De-
partment of Justice, especially the Criminal Division. I am very in-
terested in learning how the numerous controversies have affected
the division.

I am also interested in asset forfeiture. I would like to know how
the division is attempting to reduce the processing time for admin-
istrative and judicial forfeiture. I believe that the processing time
for administrative forfeiture averages more than 5 months. Proc-
egsing of judicial forfeiture averages close to 18 months, I am told.

Now, we understand that many of those 18 months are attributa-
ble to delays in the courts, but I would like to know if there is any-
thing the Criminal Division or DOJ, in general, can do to shorten
this, or perhaps this Judiciary Committee of the legislative branch.

Mr. Keeney, I have received reports that there are a number of
understaffed, dissatisfied U.S. Attorneys’ offices. The Southern Dis-
trict of Florida is a particularly disturbing example. That office is
called upon to prosecute a large number of drug-related criminal
cases. Yet, I am told that there is a shortage of attorneys there.

(59)
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Furthermore, I believe there will be personnel cuts of nearly 10
percent. Little seems to be happening to cope with this. The zero
tolerance standard that has been adopted recently has increased
ﬂ}l;f case load, but fewer attorneys and staff are being made avail-
able.

I realize that the Executive Office of U.S. Attorneys may not
report to the Acting Assistant Attorney General. Nevertheless, 1
would like some answers to a few questions in this area. If you
cannot provide them, I would ask that someone in the Department
provide them to us.

There are additional areas which I intend to explore. I am inter-
ested in development of the National Obscenity Enforcement Unit.
Another area on which I will question is the level of coordination
between the Criminal Division and the U.S. attorneys. I will have
questions which will touch on the OCEDEF task forces, organized
crime prosecutions, narcotics prosecutions, office automation, and
other topics.

Because of time constraints, we may not get to all of these ques-
tions today at this hearing. If that happens, we will submit the
questions to you and if you could have your staff respond to them, I
would appreciate that.

I understand that you have been with the Department for a long
time, Mr. Keeney, and we compliment you on your career status
and the fine work you have done in the Department of Justice.

If I am not mistaken, you have served as Acting Assistant Attor-
ney General before. I am hopeful that your experience will result
indadditional insight into many of the areas we will be discussing
today.

We thank you for your cooperation, Mr. Keeney. You may pro-
ceed. Your full statement will be put in the record as if read, and
you may proceed to summarize that for us. Any assistance that you
want to have with you, please introducz them for the record, and
you may proceed.

STATEMENT OF JOHN C. KEENEY, ACTING ASSISTANT ATTORNEY
GENERAL, CRIMINAL DIVISION, U.S. DEPARTMERT CF JUSTICE;
ACCOMPANIED BY DONALD A. CHENDORAIN, DIRECTOR,
OFFICE OF ADMINISTRATION, CRIMINAL DIVISION

Mr. Keengy. Thank you, Senator DeConcini. I will briefly sum-
marize my statement and then leave whatever time there is for
questions.

For 1989, the Criminal Division is requesting authorization for
an appropriation of $52,819,000. The requested funds will provide
for 794 staff positions to conduct our operations.

The request represents an increase of $2,311,000 over the cur-
rently authorized funding level for 1988. The increase includes the
following: $1,069,000 in adjustments to the base for uncontrollable
increases—that is $1,352,000—and non-policy decreases of $283,000.
The non-policy decreases are simply that there are two less work-
ing days in the fiscal year.

We would request $1,242,000 in program increases. They would
be, in the fraud area, an increase of 12 attorney positions, 8 sup-
port positions. And $1,052,000 is requested to assist in the investi-
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gation and prosecution of bank and defense procurement fraud
cases,

Prosecution support: We are increasing an increase of five sup-
port positions and $190,000 to assist in the speedy and appropriate
disposition of petitions for remission and mitigation, and for equita-
ble sharing request.

Mr. Chairman, that concludes my summary statement. As you
say, my more detailed statement is in the record. I will be pleased
to answer any questions you may have, sir.

Senator DeConciNi. Thank you, Mr. Keeney.

In 1960, the Criminal Division created organized crime task
forces and placed them in major metropolitan areas where known
organized crime activities took place. At that time, strike forces
were located in areas where the Cosa Nostra or the mafia was most
active.

Since that time, new organized crime groups have surfaced.
These groups include the Colombia cartel, the Asian mafia, and
others, which the original strike force planning did not take into
account when locating in the particular areas.

In light of these new organized crime groups being located in
areas where strike forces were not originally located, is the division
reevaluating the effectiveness of the current strike forces and
where they are placed, and are there plans or have there been
plans to relocate any of these?

Mr. KEENEY. Are we reevaluating? The answer is yes. On reloca-
{ion, the answer is probably no at the moment. Let me briefly tell
you what we are doing in that area, Senator. We have made great
progress against traditional organized crime, La Cosa Nostra.

From Boston all the way across to Los Angeles and down intfo
the South and the Midwest, we have taken out the top leadership
sometimes to the third level. We are satisfied that we have made
some great accomplishments. We are also convinced that we have
to keep up the pressure on La Cosa Nostra.

With that in mind, though, and getting more directly to your
point, we have recognized that there are emerging groups that we
have to address. Beginning about a year ago, we concluded that we
had to look into and determine what further we should be doing
with regpect to Asian organized crime groups.

That resulted in a study being conducted in the Criminal Divi-
gion in conjunction with the Federal Bureau of Investigation and
with the assistance of a number of the State groups, particularly in
California.

We came out with a study which focused—the initial idea was to
look at all Asian organized crime. The study that we came out with
focuses principally on Chinese organized crime, and we have put in
place, Senator, or are putting in place, in conjunction with the
strike forces-~one in San Francisco, one in Los Angeles, one in
Houston, one in Boston, and, of course, in the Southern District of
New York—groups that are starting to look into this.

It is a difficult area. It is like we were in the initial stages of
looking at La Cosa Nostra. We have the code of silence, we have
the distrust of the Asian immigrants to deal with authorities based
upon their historical experiences, but we have started.

27-571 0 - 90 -~ 3
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Now, our next step will be some additional studies with respect
to other Asian organized crime groups other than the Chinese. We
glid touch lightly on those in our report. We will do more as we go

ong.

As you know, we have looked at things like the bicycle gangs,
and so forth, in the past, and we have concluded that although
there are cases that the Federal Government should proceed on
against, for instance, the bicycle groups, that for the most part that
is a problem that can be handled locally.

Senator DEConcINI. How about the group known as the Jamai-
can Posse? Are you involved with the Treasury Department on in-
vestigating that as part of organized crime?

Mr. KEeNEY. We are not at the moment, no, sir.

Senator DeECoNcINI. Are you aware of that particular group
known as the Jamaican Posse?

Mr. Keengy. I am sorry. I misunderstood your question. Jamai-
can Posse is one of the organizations we will be looking at.

Senator DECoNcINI. And that falls into organized crime?

Mr. Keeney. We define organized crime as the principal group
involved in the principal organized criminal activities in a particu-
lar area. So in a particular area, it could be Jamaican organized
crime. It could theoretically be Nigerian organized crime,

Senator DEConciNI. Going to a little different subject matter,
your budget request is limited to increases in only two areas, fraud
and asset forfeiture. Although I consider the recent escalation in
bank fraud alarming and believe that white collar fraud must also
be addressed, I am somewhat surprised that increases in organized
crime protection and organized crime drug enforcement for narcot-
ics and dangerous drug prosecution was not sought, or was not re-
quested for an increase.

Why is the Criminal Division budget request limited to the in-
creases in only these two areas, fraud and asset forfeiture?

Mr. KeeNEY. Senator, we did request internally within the ad-
ministration some additional resources and they were only granted
with respect to the two fraud areas and asset forfeiture.

I might mention, though, with respect to narcotics, the primary
thrust, as, Senator, you well know, is through the organized crime
narcotics strike forces, the so-called OCEDEF program.

Our Narcotics Section provides support to the OCEDEF program,
and it also provides assistance to the U.S. attorneys. But the pri-
mary thrust there is with the OCEDEF program and with the U.S.
attorneys.

Senator DEConcINI Is the OCEDEF program under you?

Mr. Keeney. No, sir. It is under the Associate Attorney General.

Senator DEConcinNt. Do you know offhand what the increase re-
quest was for that program?

Mr. KeeNey. I do not, sir.

Senator DeConcing. Can you supply that for us?

Mr. Keeney. Yes, sir,

Senator DEConcini. Thank you.

[See appendix.]

Senator DeCowrcini. Turning to U.S. attorneys, Mr. Keeney,
under the current managerial make-up of the Department, who
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does the Executive Office of U.S. Attorneys report to, since there is
no Deputy Attorney General?

Mr. Keengy. The assignment has been changed. They now report
to the Associate Attorney General. As you know, we have an
Acting Associate, Frank Keating. So the Executive Office of United
States Attorneys reports to him. There has also been a further
change. The Immigration Service also reports to Mr, Keating.

Senator DEConcinI, Does the Criminal Division coordinate with
the U.S. Attorneys offices? Do you work with them?

Mr. Keeney. We work with them on a daily basis, Senator, yes.

Senator DeConcini, Who would make decisions regarding staff-
ing levels on individual U.S. Attorney Offices?

Mr. Keengy. The executive offices, in conjunction now with Mr.
Keating.

Senator DeConciNi. With Mr., Keating, and he has only been
there a week, If I wanted to know why there were shortages in cer-
tain areas, particularly in south Florida, how would I find that in-
formation out?

Mr. KeeNEY. Well, we would provide it to you through the execu-
tive office.

Senator DEConcint. Can you find that out for us and supply it
for the record?

Mr. KeeNEy. Yes, Senator.

Senator DeConcini. I am very concerned. Senator Graham of
Florida has talked to me about it. I know he has been in touch
with someone in the Justice Department regarding that southern
district of Florida being staffed only at 90 percent. I think they are
down from 108 or 110 U.S, attorneys there to something like 94 or
95, and I certainly would like, for the record and for Senator
Gralllgm, to have that information supplied for the record, if you
would.

Mr. KeeNEy. Yes, Senator.

{See appendix.]

Mr. KeeNEy. I might just add that our experience is we have a
gtrike force there. We have got 13 attorneys and 7 support person-
nel and they work—maybe 22 percent of their caseload is narcotics,
and so we are familiar with the problem.

We have difficulty staffing adequately, getting the right type of
personnel to put in the prosecutor’s service in the Miami area, and
I assume the U.S. attorney has the same problem.

Senator DeConcini. Why is that, Mr. Keeney?

Mr. KeeNEy. I do not know. One, it is a high cost of living area
and, two, it does not seem to have the desirability that it once had.
When I first started out, Miami was a highly desirable place for a
prosecutor to bz. It no longer seems to be.

Senator DECoNciNI. That is not the case now?

Mr. Keengy. That is not the case, sir.

Senator DeConciNi. Doeg that have anything to do with threats
or danger of the job, or not? .
Mr. Kegngy. 1 assume that that would be one of the factors, Sen-

ator.

Senator DelonciNI. You have not had any incidents, have you,
by yous strike force or the U.S, attorneys, or do you know?
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Mr. KeeNEY. From time to time, we have had, and then Mr.
Kellner—you know, there were threats against Mr. Kellner, the
present U.S. attorney. To what extent they are inhibiting our abili-
ty to get people, I do not know, but I assume that it is a factor.

Senator DEConciNI. Turning to asset forfeitures, Mr. Keeney, at
the present time State and local law enforcement agencies may
share in the forfeited assets if they participated in the investiga-
tion or seizure of the assets.

On a number of occasions, local prosecutors follow up the arrests
or seizure with prosecution of the underlying criminal offense or
forfeiture action. At the present time, local prosecutors are not eli-
gible to share in the forfeiture assets by prosecuting these types of
cases.

Do you see any reason why local prosecutors should not be able
to share in the forfeiture assets?

Mr. KeeNEey. Senator, I did not understand that they are not eli-
gible ?to share. Are you talking about local as distinguished from

tate?

Senator DEConcini. I am talking about the local district attor-
ney. In the State of Arizona, they are called county attorneys. If
they end up prosecuting a case that is a jointly-operated case of
Federal and State, the prosecutor cannot share in the asset forfeit-
ure,ldI am told, whereas the local sheriff or local police department
could.

My question is do you see any reason why the local prosecutor, if
they are doing the work prosecuting the case, should not be abtle to
share in the forfeiture assets?

Mr. KEeNEY. No, sir, I do not.

Senator DECoNcINI. Number one, is legislation necessary?

Mr. KegengY. I do not know the answer to that, Senator. I would
have to look into it. We will submit, if we may, on that question.

Senator DEConcinI. Well, I would like to know is whether or not,
in your judgment, legislation is necessary, and if so, would the ad-
ministration take a position in support of that. I do not think it is a
big deal, but I think it is important to be sure that the local pros-
ecutors realize that they can participate. Obviously, they cannot
use some of the weapons or planes or things that are picked up, but
certainly cash assets and sometimes other radios and what have
you might be of assistance to the prosecutors as well.

Mr. KeeNEY. Yes, sir, I agree.

Senator DeEConciNi. Thank you.

Mr. KeeNey. We will submit.

Senator DEConcini. Thank you, sir.

[See appendix.]

Senator DEConciNL. The budget request includes an increase of
five support positions and $190,000 to administer agset forfeitures.
In your written statement, you have mentioned that in 1987 the
Criminal Division’s expanded efforts contributed to the total asset
forfeiture income of $177 million.

Of t%lat $177 million, how much is attributed to the Criminal Di-
vision

Mr, Keenky. I am afraid I cannot give you a clear answer on
that, Senator. Can we get back to you on that?

Senator DEConcini. Can you supply that for the record?
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I would like to know, also, as long as you are doing that, what is
the increase for 1986 to 1987 and if you have any predictions of
what you think the income for 1988 agset forfeiture efforts made to
the division—I would like to know if you do any of that kind of pro-
jection.

Mr. KEENEY. Yes, sir.

See appendix.]

enator DECoNcINI. Last year was the first year, Mr. Keeney, of
the operation of the Obscenity Enforcement Unit. What is the
status of the unit after its first year in existence?

Mr. KeENEY. Well, it is alive and well. Let me say that, Senator,
and they have been very successful in the number and quality of
prosecutions. For this fiscal year, we anticipate that between the
gisigsgo(l)-ggs and the Law Center that we will expend something like

Senator DeEConciNi, How many cases have they been involved
in? Do you know?

Mr. Keengy. Yes, sir. I can give you that.

. Senator DEConcINI. If you want to supply that for the record,
ine.

Mr. Keeney. We will supply that before we leave,

Senator DEConciNL. Okay.

Mr. Keeney. We have it right here, Senator.

Senator DEConciNI. That is fine. You can give it to the reporter.

Mr. Keenry. There has been a dramatic increage in, you know,
the child molestation-type cases. There has been an increase in the
obscenity prosecutions and we have been able to target in on some
of the major distributors, but the dramatic increase is in the child
porn cases.

Last year, I think we had something like 247 cases, an increase
of maybe 60 percent.

Senator DeConcINI. As you may know, Mr. Keeney, Senator
Thurmond and I introduced S. 2033, the Child Protection and Ob-
scenity Enforcement Act. A hearing has been scheduled for June 8
and it is our hope that committee action will follow.

Have you had a chance to review thig legislation at all?

Mr. KeeNgY. I have not personally, but we have had it reviewed
in the Criminal Division, Senator.

Senator DEConcINI. Can you submit a statement as to your as-
sessment of this iegislation prior to the June 8 hearing, and wheth-
er or not it would be of assistance, in your judgment, in this area?

Mr. KeenEy. Yes, sir. My reaction would be that it would be of
assistance, Senator, but I would like to give a more detailed state-
ment.

Senator DeConcini. That would be fine. Thank you.

[See appendix.]

Senator DEConcint. The Senator from Iowa, any opening state-
ment or questions?

Senator GrASSLEY. Questions. I thank you, Mr. Chairman.

I did not hear your statement, but I did have a chance to look at
it last night, so I appreciate very much the opportunity to be with
you and to listen to your justification on the authorization.

As you may be aware, I am very much involved in efforts to curb
white collar crime, as most members of this committee are. But I
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have been particularly involved in government procurement fraud,
and fraud in defense contracts in particular.

Your statement notes, and I quote, “The prosecution of defense
procurement fraud is one of the Attorney General’s highest prior-
ities.” In order to determine that ranking as to how high of a prior-
ity, I would like to have you explain where this priority ranks com-
pared to other priorities identified by the Department as priorities.
Is it higher, lower, or in between?

If you could quantify it by how it ranks on a scale of one to ten, I
would appreciate it, with ten being the highest priority.

Mr. KEENEY. Senator, I think I can be more specific than that, if
we can locate our figures.

Senator Grassiey. OK.

Mr. KeEgNEY. Fraud is ranked as the number one program priori-
ty in the Criminal Division now. As you well know, procurement
fraud is one aspect of fraud, and another very important aspect is
bank fraud. So fraud is number one. High within that number one
are both bank fraud and procurement fraud, so we are talking a
very high ranking, Senator.

Senator GrassLEy. Now, there where you mention procurement
fraud, are you talking about just DOD or are you talking about
governmentwide procurement fraud?

Mr. KeeNEY. Government-wide, but our primary emphasis is pro-
curement fraud, and we have the Procurement Fraud Task Force,
Senator, as you know.

Senator GrassLEy. Yes. Well, my quote from your statement
speaks gpecifically about defense procurement fraud.

Mr. Keeney. Yes, sir.

Senator GrassLeY. So I would like to have you quantify that for
me, if you can, where it ranks among all the government fraud.

Mr. Keengy. Well, if you take ihe resources that are being ap-
plied to it, I guess we would have to put bank fraud—within this
top category, we would have to put bank fraud first and then pro-
curement fraud, defense procurement fraud, second.

Senator GrassLEy. OK. You requested an increase of three attor-
neys and three support poritions for the investigation and prosecu-
tion of defense procurement fraud cases. Now, it is my understand-
ing from the FBI's gtatement that they requested a similar in-
crease in agents for this priority area.

Could you provide us with statistics—and if you can here today,
okay, but if you cannot, then I mean for the record—to show that
the present full-time equivalent positions within the division and
those that you propose to add now save and will save more taxpay-
ers’ money than is spent to support these positions in the area of
defense procurement fraud? I am just talking about defense pro-
curement fraud here.

Mr. Keeney. I think historically we have demonstrated that
these cases, although they drain a lot of resources, we recoup a lot
in the way of fines and restitutions, and so forth. But we will give
you that projection, Senator.

[See appendiz.]

Senator GrassLeEy. OK, and I want you to know that I asked the
same thing of the F'BI when they were here.

Mr. KEENEY. Yes, sir.
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Senator GrassiLEy. On page 7 of your statement, you describe the
four major areas of defense contractor abuse upon which the divi-
sion concentrates—mischarging of costs, defective pricing, substitu-
tion of substandard or defective materials in products furnished to
the defense establishment and, last, attempts to influence procure-
ment decisions through bribery or extortion.

Could you give us a breakdown on the number of cases success-
fully prosecuted or settled in each of these areas and the number of
workvhour requirements to get the cases through trial or settle-
ment?

Mr. Keeney. I would have to submit that, Senator, but right off
the top I can tell you that the numbers are going to be higher in
category four, bribery and extortion. We have had, as I think you
are aware, a number of cases. The one that comes to mind is Phila-
delphia where we have had a major program which developed and
laid bare a rather corrupt procurement operation.

Senator GRASSLEY. Yes.

Mr. KEgeNEY. We have had similar situations in various parts of
the country.

Senator GrassLEy. OK. I would appreciate for the record, then,
those statistics. Now, I was talking about those that went to trial
or settlement. Then, second, I would like to have a breakdown of
the number of investigations and work hours spent in each area
that led to results other than successful prosecution or settlement.

Mr. KeeNEy. The area that I am discussing, category four, has
usually resulted in pleas of guilty or guilt after trial. The mischarg-
ing cases are the kind that tend more to end up in some sort of a
civil disposition, which, again, I know the Senator is well aware of.

[See appendix.]

Senator GrassLEY. Now, again, I am asking you to kind of tell
me if in these four areas whether or not there is a division or a
departmental priority among these defense fraud areas, the four
that you mentioned.

Mr. Keeney. Well, you would have to say that bribery and extor-
tion in the process has to be the high priority. I mean, if we have
got corrupt government officials at whatever level, we have to give
the investigation of their activities the highest priority.

And then the furnishing of substandard or defective materials to
i.:?e Department of Defense obviously has to have a very high prior-
ity.

ySenator GrassLeEy. OK. So those two would rank ahead of the
other two?

Mr. Keengy. Well, that would be my—yes, because in the other
two you are talking about money. You are charging the Defense
Department for matters that more properly should be charged to
overhead or in some manner or another charging inappropriately
for something.

In the latter two situations, you are dealing with money. Money,
in my judgment anyway, Senator, is not as important as non-cor-
rupt people. It is not as important as the Defense Department get-
ting products that are not going to interfere with their function.

I am not minimizing the money aspect. I am just saying that in
my judgment, the other things are more important. Everything is
relative, and money is very important, but defective material to
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the Defense Department and bribery of public officials is more im-
portant.

Senator GrassLEY. Could you comment on any problems the divi-
sion is having or that you may foresee coordinating its anti-fraud
efforts with the FRI and its mission within the Department’s prior-
ity areas of law enforcement?

Mr. KeeENEY. It is just a question of resources, Senator. That is
the only coordination aspect. If the resources are there, the coop-
eration is there.

Senator GrassLEY. You do not sense, then, that the FBI might—
well, I will go on to my next question. I am sorry. What I started to
say I do not want to say.

Would you give the Department’s positions, thoughts, or com-
ments on 8. 1958, the Regional Fraud Unit Act? It has been intro-
duced by Senator Proxmire and myself, and this does, as the name
suggests, establish regional government fraud enforcement units,
and our pattern there is the white collar task forces that have op-
erated successfully around the country.

Mr. KeENEY. Senator, I am not really familiar with the particu-
lar legislation, but we will submit comment on it. I have been, you
know, familiar with suggestions in the past that we follow the pat-
tern as set by the organized crime strike forces and set up regional
white collar crime units.

We have had some experience with that in that we had at one
time in the prior administration so-called white collar crime spe-
cialists in the various U.S. Attorneys Offices. It was some success,
but I am not certain that it was as successful as we had hoped it
might be.

I realize that you are probably talking about a larger number of
personnel, and I do not know whether on a regional basis it works.
Regional-based organizations from a prosecutor’s standpoint, with
the exception of the organized crime strike force and with the ex-
ception of the OCEDEF program, have not been uniformly success-
ful.

There are difficulties when you cross those lines not only be-
tween States, but between Federal districts and you have individ-
ual U.S. attorneys. The responsibility is not as focused and that
creates a problem. But we will comment on your legislation, Sena-
tor.

[See appendix.]

Senator Grassiey. Well, we feel for three reasons—number one
is because we have been led to believe, and I guess we believe our-
selves, but specifically the Department has felt that their expertise
that comes about through the Task Force on White Collar Crime
has been successful.

Secondly, then, building on that, it gives us an opportunity to put
together some expertise for a special area of problems, and that is
government procurement fraud, particularly defense, and then
being able to concentrate in a few geographical areas of the coun-
try, you know, in three or four States where about half of the pro-
curement defense dollars are spent.

Mr. Keeney. Well, as it stands now, as you are suggesting, there
is a geographic specialization. United States Attorneys Offices in
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places like Los Angeles, Dallas, and others of themselves tend to
develop an expertise in these areas.

I am not suggesting that, you know, your idea for a more special-
ized cadre of attorneys and investigators might not be appropriate,
but, you know, that does exist.

Senator GrassLEY. On page 6 of your statement, you explain that
the division has made attorneys available on an ad hoc basis to
help other U.S. attorneys in areas of bank fraud cases, and I note
that the southern district of Iowa is one of a number of jurisdic-
tions that is provided such assistance.

Can you explain the type of assistance that the division has pro-
vided these jurisdictions in the area of bank fraud prosecutions?

Mr. KeeNEY. Senator, it varies from either totally taking over
the case and prosecuting it to second-chairing to providing advice.
If I am not mistaken, the one in the southern district of Iowa is an
offshoot of the bank fraud investigations in Texas and actually in-
volves, if I have the right case, a target of the Texas task force, a
Texas banker.

But it does run across the gamut. We go from giving advice to
second-chairing to actually taking over the prosecution. We have
done all of that.

Senator GrassLEy. Could you tell us what will happen to the
added nine attorneys and five support positions used by the divi-
sion to investigate and prosecute bank fraud cases if and when
bank failures do level off?

Mr. KEeney. Well, Senator, there is so much work there now, we
could do more now if we had the additional personnel, and I think
that even when the bank failures level off that there will still be
for a number of years a lot of work to be done.

You know, if we had all the resources in the world, we would
have more people right now in Texas and Oklahoma. You know,
resources are finite so we have to make adjustments. But a more
specific answer to your question is I do not see over the near term
the resources that we are requesting not being used on these bank
cages,

%gnator Grassiey. Did you have something else you wanted to
ad

Mr. KeeNEY. No, sir. I have said it.

Senator GrassLEy. Mr. Chairman, I am going to for the record
ask some questions, not the same as what you asked, but on the
same general area of obscenity and pornography, and I want the
answers in writing.

Senator DEConcini. Without objection.

[See appendix.] -

Senator DEConcini. Without objection, the statement of the Sen-
ator from South Carolina, Senator Thurmond, will be in the record,
and questions submitted to Mr. Keeney.

[The statement and response to questions of Senator Thurmond
follow:]
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STATEMENT BY SENATOR STROM THURMOND BEFORE THE SENATE JUDICIARY
COMMITTEE, REFERENCE~DEPARTMENT OF JUSTICE AUTHORIZATION-
CRIMINAL DIVISION OVERSIGHT HEARING, 226 DIRKSEN SENATE OFFICE
BUILDING, TUESDAY, MAY 24, 1988, 10:00 A.M.

MR. CHAIRMAN:

I am pleased to be here today as the Judiciary Committee
continues hearings on the Department of Justice authorization
request for 1¢89. I welcome Mr. John Keeney, Acting Assistant
Attorney General, who is here to testify this morning as the
Committee turns its attention to the Criminal Division.

Regarding its purpose, the Criminal Division is
responsible for establishing policy with regard to the
enforcement of Federal criminal statutes. This responsibility
covers such areas as organized crime, bank fraud, drugs and
pornography. In the past, Congress has taken a "get tough on
crime" attitude which has resulted in the passage of major
legislation such as the Comprehensive Crime Control Act of
1984, the Child Protection Act of 1984 and the Omnibus Drug

Bill of 1986. These laws were enacted to give prosecutors the

necessary tools to effectively attack criminal activity in

" these very important areas. The Criminal Division provides

valuable assistance to U. S. Attorneys around the country;

therefore, Mr. Keeney is in a position to inform us as to what

., * problems, if any, prosecutors in the field have encountered in

énforcing the current laws. I welcome any suggestions he may
offer as to ways in which Congress can act to pass new laws to

aid in the tough fight against the criminal element.

A_l_
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Last year, the Attorney General established the National
Obscenity Enforcement Unit within the Criminal Division. I
have long been concerned with regard to pornography and the
effects that it has on our society. Of specific concern to me,
is the effect that porncgraphy has on children who are used in
the production as well as those who are exposed to such
material. Earlier this year, my good friend from Arizona,
Senator DeConcini and I introduced S. 2033, the Child
Protection and Obscenity Enforcement Act of 1988 which would
strengthen current child pornography and obscenity laws. This
is important legislation which currently has 36 cosponsors.

The Judiciary Committee ha§ scheduled a hearing on my bill next
month. I am pleased that this hearing has been scheduled

and believe this legislation must be adopted this year.
Additionally, I am interested in the Department's views on the
best course to get this legislation enacted. As well, I am
interested in the achievements of the Pornography Unit since
its inception.

Thank you for coming today and I look forward to hearing

* ‘your testimony.

‘2

-2-
END
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washingion, D.C, 20530
June 20, 1988

The Honorable Joseph R. Biden, Jr,
Chairman
Committee on the Judiciary

United States Senate
Washington, DC 20510 ‘
Dear Mr. Chairman:
Enclosed are responses to a series of questions posed by
Senator Thurmond of the Committee relating to the recent hearing

on the Criminal Division's budget request for fiscal year 1989.

I would be pleased to provide any further information in
which the Committee may be interested.

Sincerelyv,

v

Thomas M. 3
Acting Assistant Attorney General

Enclosures
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In my opening statement today, I indicated that I am

interested in the achievements of the National Obscenity
Enforcement Unit. Would you briefly outline the major
achievements of this Unit.

fmswer H

The dramatic metamorphosis in federal law enforcement's
attitude and action toward obscenityv, organized crime,
child pornography and child exploitation is most
accurately portraved in the increase in investigations
and indictments from Fiscal Year (FY) 1986 to FY 1987,
Child pornography prosecutions have increased 800% in a
single fiscal year while federal obscenity prosecutions
show almost an 80% increase in the same time period.
Investigations have likewise dramatically increased, as
illustrated by the number of United States Attornevs
actively pursuing investigations: approximately 24 in
FY 1986 prosecuting child pornography to over 80 in FY
1987, and less than six prosecuting obscenity in FY 1986

to over 45 in FY 1987.

As you know, the National Obscenity Enforcement Unit
(NPEU) is the centerpiece of the Department of Justice's
new initiative against obscenity and child exploitation.
Prosecution oI these crimes has beer designated as two
of the Department of Justice's top criminal justice

priorities.
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A summary of the first-vear achievements of NOEU, with
its two components, the Federal Obscenity Task Force and
the Obscenity Law Center, is attached. For the first
time, obscenity and child pornographv have been made top
law enforcement priorities and a comprehensive national
strateqgy has been devised to reach our three ambitious,

yet attainable, long-term goals:

(1) eradicate child pornography and thereby

dramatically reduce child molestation;

(2) eliminate illegal adult obscenitv from the e

open market; and

{3) dismantle the criminal organizations which

distribute materials.

Our national long-term strategy to attain these goals is

fivefold:

(1) to utilize joint federal/state task force

efforts throughout the country;
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(2) to employ innovative approaches such as
RICO in obscenity prosecutions and reverse
sting/undercover investigations in child

sexual exploitation;

{3) to target, on a nationwide basis, major
distributors, suppliers and producers of obscenity
and major offenders of child pornography trafficking

within the pedophile network;

(4) to continue intensive federal/state training

of prosecutors and investigators; and

(5) to expand the use of the Obscenity Law
Center within NOEU as a national clearinghouse

legal resource center and public information bureau.

To further highlight recent achievements, I have
attached two of our most recent bimonthly Obscenity

Enforcement Peporters, which are sent to approximately

10,000 interested prosecutors and law enforcement




76

agencies -- local. state and federal -~ throughout the
nation. In addition, the Government Printing Office
(GPO) maintains a growing list of private sector paid
subscribers to this newsletter. At present, GPO

requires 1000 copies of each issue to meet this need.
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Question: How would S. 2033, the Child Protection and Obscenity
Enforcement Act, which I introduced, improve current law:

Answer: As President Reagan stated upon transmitting to Capitol
Hill S. 2033, The Child Protection and Obscenity
FEnforcement Act, the purpose of the legislation is
two~-fold: "“First, to update the law to take into
account technologies newly utilized by the pornography
industry; Second, to remove the loopholes and weaknesses
in existing federal law which have given criminals in
this area the upper hand for far too long." Attached is

a document titled Analysis of the Child Protection and

Obscenity Enforcement Act which indicates, on a section

by section basis, specifically how each provision of the

Act would improve current law.
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Question: In your written testimony, you indicated that the

number of obscenity and child pornography cases that are being
brought has increased over the years. What is the success rate
in securing convictions in these cases?

Answer: In Operation Borderline and Project Looking Glass, the

two main child pornography prosecution prajects in which
the Department of Justice was involved within the last
eight months, there were only two acquittals in over 300
cases. There were no acquittals in any of the 13

obscenity prosecutions during the last fiscal year.
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What specific efforts have been taken to encourage

U.S. Attornevs to prosecute obscenity and child pornography

cases?

Answer:

Many specific efforts have been taken to encourage
United States Attorneys to prosecute obscenity and child
pornography cases., First and foremost, the creation of
the National Obscenity Enforcement Unit, within the
Criminal Division, was aimed at providing expertise,
éirection, training and legal resources to United States
Attorneys in these areas to encourage investigations and
promote successful prosecutions. To that end, and in
light of the fact that obscenitv and child pornography
cases and trials are often lencthy and complex, NOEU was
created in part to provide senior prosecutors,
possessing an expertise in obscenity, arganized crime or
child pornography, to serve as lead counsel or

co~counsel in significant cases.

Second, due to the lack of federal and state activity in
these areas ovexr the past 15 vears, a serious vacuua of
knowledge and gxperience existed among prosecutors and
investigators alike at every level of government.
Fxtensive training by NOEU through national conferences
and statewide and regional Law Enforcement Coordinatirg
Committee (LECC) seminars were held to compensate for
that inadequacy and remedy the situation on all levels

of law enforcement -~ local, state and federal.
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Third, a national task force was created by reguiring
each United States Attorney to designate at least one
Assistant United States Attorney to be trained by the
NOEU and to serve as the local obscenitv/child
pornography specialist handling these cases in their
respective district. The national task force thus
created ~ not unlike the nationwide Drug Task Force - is
sr_arheaded and coordinated by senior NOEU prosecutors
who handle the most complex cases and coordinate
prosecutions throughout the nation in the other cases

with United States Attorney Ofiices.

Fourth, a national Obscenity/Child Exploitation Working
Group (OWG) was created in Washington, D.C. to encourage
and coordinate investigations by the FBI, Customs,
Postal and IRS in these areas. United States Attorneys
cannot prosecute unless federal investigative agencies
make it a priority to thoroughly investigate obscenity
and child exploitation cases. To that end, the OWG
targeted the most significant producers, suppliers and
distributors of obscenity as well as significant
individuals within the child pernography/molester
network upon which to focus federal resources. The
Department of Justice has alsc received commi.tments from

all the federal investigative agencies to designate and
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train field agents throughout the nation, in order to
produce an investigative team functioning in parallel
to the Assistant United States Attorneys on the national

task force.

Fifth, local and federal/state task forces, which
naturally arise from statewide training conferences,
were formed to deal with local obscsnity and child
exploitation problems. The local task force coordinator
in each case is the Assistant United States Attorney who
serves on the national task force. Joint cooperation,
delegation of duties and the use of asset forfeiture
have made these federal/state task forces an overnight

success in most instances.

Sixth, a national clearinghouse and legal resource
center was created (the Obscenity Law Center within the
NOEU) to assist local, state and federal prosecutors so
as to obviate "reinventing the wheel" in pre-trial and
trial preparation, appellate issues, and legislative

questions.

Seventh, the Attornev General has personally directed
United States Attorneys to prosecute, hold training
seminars and treat obscenity ard child pornography as

top criminal justice priorities within the United States
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Attorneys' Offices. In fact, top Department of Justice
officials, including the Attorney General, the Deputy
Attorney General and the Associate Attorney General have
spoken at LECC training seminars both in Washington,

D.C. and in the field.

Eighth, providing accurate information to United States
Attorneys and Assistant United States Attorneys on the
gravity of the problem as highlighted by the Pornography
Commission Report, law enforcement stuvdies and
scientific research. To that end, we publish a
bimonthly newsletter, compile talking points memoranda
on the effects of pornography, and publish numerous
articles on these issues. Topics include Dial-~A-Porn,
Beyond the Commission (an enumeration of the Federal
Government's responses to the §2 recommendétions of the
Pornography Commission), Myths and Misconceptions
Regarding Pornography, and Nocal Regulation of
Sexually-Oriented Businesses. We also have provided
accurate statistics, updates on Federal Government
activity and various types of information to United
States Attorneyst Offices to enable them to educate
citizens and respond appropriately to citizen complaints

and inquiries.
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Finally, the successful employment of new approaches to
the investigation and prosecution in these tfpes of
cases has proven a great encoﬁragement to the United
States Attorneys. These approhches have begun to have a
significart impact on organized crime's involvement in
the obscenity industry, as well as in the underground
pedophile network. Obscenity-based RICO, national
targeting, multiple~district prosecutions, undercover
child pornography investicgations, reverse stings against
the child pornographers, international cooperative
investigations, "pedophile flips" (turning child
pornographers to work cases against their "brethren")
and pretrial motions in limine on key legal issues have
all convinced United States Attornevs that prosecutions
can be successful and have significant impact if done

correctly and in a coordinated fashion.
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Question: In 1984, Congress passed the Comprehensive Crime
Control Act. This major legislation was the result of the
bipartisan efforts of the members of this Committee. One of the
provisions of this Act was the Sentencing Reform Act which
established the Sentencing Commission to formulate guidelines to
be used by Federal judges in the sentencing process. The newly
promulgated sentencing guidelines were effective on November 1,
1988. Since that time, numerous federal cases challenging the
constitutionality of the Sentencing Commission have been filed
and ruled on by the lower courts. What sfforts has the Depart-
ment of Justice undertaken to seek expedited review by the
Supreme Court of one of the cases so that this issue may be
resolved?

Answer: The Department of Justice agrees that, because of the
confusion in the federal cririnal justice system
created by the present disputs among the district
courts as to the constitutionalityv of the sentencing
guidelines, expedited review b the Supreme Court is
appropriate. Accordingly, earlier +his month the

government filed a petition for a writ of certiorari

before iudgment in the court of appeals in United States

v. Mistretta, No. 87-1904. The petition, a copy of
which is attached, seeks to hsve *he Supreme Court
invoke its power, exercised ornly in rare cases, to
review a decision before the ccurt of appeals has heard
the case. It is the governmen*“'s evpectation that the
petition will bhe acted upon b:fore the end of the
current Term and that, if grar+ed, the case will be
briefed@ and argued earlv in +a2e Court's next Term

heginning in October, 1988.
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In the Districts in which Federal judges have ruled

the guidelines unconstitutional, how are the U.S. Attorneys
proceeding with regard to cases to which the guidelines apply?

Answer:

It is Department of Justice policy, in courts in which
the guidelines have been found invalid, nevertheless to
ask the courts to sentence under the guidelines (in
effect to stay their ruling and treat the guidelines ds
valid pending appeal). Some district courts, e.g.
those in Maryland, have agreed to follow this procedure.
Other district courts have declined to stay their
holdings and are imposing sentences without regard to

the guidelines.
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Question: As you know, last year the Supreme Court ruled in
McNally v. United States that the mail fraud statute may not be
used to prosecute public corruption cases in which there has been
no economic harm.

a. What effect has this decision had on prosecution of

these cases?
?

b. Is legislation necessary to allow for prosecution of
thece cases?

Answer: a. The McNallv decision has unfortunately had a
significantly adverse effect on the Department's
ability to prosecute public corruption cases. While
many instances of public corruption can still be
reached under the mail and wire fraud statutes éven
after McNally, a substantial number in which no property
loss can be shown are no longer prosecutable. Moreover,
a numb=r of prior cases prosecuted under the intangible
rights theory rejected in McMNally have been overturned,

and many cannot be retried.

b. The Department of Justice firmly believes that a
legislative solution to the prcblem created bv McNally
is necessary. Recently, the Department of Justice
formally transmitted to Congress a legislative proposal
to accomplish this goal entitled@ the Anti-Public
Corruption Act of 1988. Acting Assistant Attorney
General Keeney testifiéd in support of this proposal
before the House Subcommittee on Criminal Justice on
tay 12, 1988, A copy of this Statement and of our
proposal are attached. It is our hope that Congress

will act promptly to address this important issue
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THE ANTI-DRUG ABUSE ACT OF 1986

Question: In 1986, The Congress enacted the Omnibus Drug Bill.
Included in this bill were stiffer criminal penalties for those
who traffic in drugs. What effect have these provisions had on
drug prosecutions throughout the countrv? Should the penalties
be even stiffer?

Answer:

The Anti-~Drug Abuse Act of 1986 authorized stiffer
criminal penalties for drug traffickers which included,
for the first time, mandatory minimum terms of
imprisonment for those who traffic in major quantities
of the most commonly abused controlled substances
(e.g., cocaine, crack, LSD, PCP, marijuana). These
stiffer penalties have had several salutary effects.
For example, the new penalties guarantee that major
drug traffickers, who choose not to cooperate, receive
substantial minimum jail terms which must be served in
their entirety with credit given only for good behavior
while incarcerated. The multi-tiered penalty scheme
also functions to ensure that the severity of the
penalty is generally commensurate with the relative
severity of the offense, a situation which did not
always pertain under prior law. Finally, the new
penalty scheme has increased the willingness of drug
arrestees to cooperate in the investigation and
prosecution of their co-conspirators and/or suppliers
in srder to obtain the benefit of the so-called
"work-off provision" (18 U.S.C. § 3433(e)), with a
corresponding increase in the number of drug arrests

and convictions.
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Federal prosecutors are generally satisfied with the
severity of the new criminal penalties. The issue of
whether even stiffer penalties are needed will be more
easily resolved after we have had more experience with
the impact of the new sentencing guidelines on

sentences actually imposed in drug cases.
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In your testimony, you stated that the Criminal

Division as a part of the Prosecution Committee of the National
Drug Policy Board has developed a National Narcotics Prosecution

Strategy.
strategy?

Answer:

Could you briefly cutline the key elements of this

The principal goals of the National Narcotics

Prosecution Strategy are as follows:
Strategy 1: Priority Targets

Extend efforts to reduce the supply of illegal drugs in
the United States to the maximum extent possible by

increased pro-active targeting of the major traffickers
responsible for narcotics importation and distribution

in this country.

Strateqy 2: Assistance to State and Local Narcotics

Prosecution

Continue to work with state and local narcotics
enforcement authorities and expend efforts to assist

them in narcotics prosecution.
Strateqy 3: Local and Regional Narcotics Threats

Attack other significant local and redgional narcotics
threats as identified by federal, state and local law
enforcement authorities and maintain a faderal

enforcement presence in every district.
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A primary purpose of this national strategy is to

ensure that the limited prosecution resources of the

federal government, as well as the unique capabilities

of federal law enforcement, are generally directed

toward those significant national and international

targets where successful prosecution can have the most

lasting impact on the national drug problem (Strategy .
1). At the same time, the strategy is designed to help

state and local law enforcement authorities maintain

proper staffing and training to maximize the impact of

drug enforcement efforts within their jurisdictions

(Strategy 2). In addition, the national strategy seeks

to maintain a federal narcotics enforcement presence in Q
each district to avoid the perception or reality of

gaps in law enforcement (Strategy 3).
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Question: What effect has the National Drug Policy Board had
with regard to the coordination of federal drug efforts?

Answver: Created by Executive Order in March 1987, the Cabinet-
level National Drug Policy Board (NDPB) serves as the
nation’s highest-level forum for the exchange of
information, discussion of ideas and resolution of
differences between departments and agencies involved

in the Federal drug control program.

More specifically, the Board--which met 16 times
between October 1987 and May 1988--is charged with (1)
developing Federal drug law enforcement and abuse
prevention/treatment strategies; (2) ensuring these
strategies are implemented in a coordinated fashion;

and (3) resolving interagency disputes when they arise.

The success of the Board in carrying out its
responsibilities was recognized by the General
Accounting Office in its February 1988 report on the
NDPB, "the Policy Board’s efforts to facilitate
coordination have been worthwhile and responsive to the

requiréments of the law establishing" the NDPB.

As part of this effort to improve Federal drug control

program coordination and effectiveness, the NDPB issued
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a directive in May 1987 establishing nine lead
agenciesl, each charged with "developing specific
strategy and implementation plans" for its area of

responsibility.

In August, éhairman Meese met with Lead Agency
Committee? Chairpersons and tasked each with developing
a document detailing the policies, strategies,
programs, objectives and necessary resources for his or

her area of responsibility.

Completed in the early Fall, Committee "strategy
planning documents" were thoroughly reviewed at the
Board, Coordinating Group and staff levels between
October 1987 and January 1988, when they were approved

in principle by the NDPB.

In early February 1988, Lead Agency Committees
converted their planning documents into FY88/89
implementation plans consistent with the resource
levels provided in the budgets for fiscal years 1988

and 1989.

1 supply (5): 1Intelligence (DEA/Lawn), International
(DoState/Wrobleski), Interdiction (USCS/von Raab), Investigations
(DEA/Lawn), Prosecutions (DOJ/Whitley). Demand (4): Prevention
Education (DOEd/Walters), High Risk Youth (DOJ/Spiers),
Mainstream Adults (HHS/Windom), Treatment (NIDA/Schuster).

2 Bach of the nine Committees, created in June/July 1987,
consist of those agencies with jurisdiction in the Committee’s
area of responsibility.
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In early March, NDPB Lead Agency Committee strategy
implementation plans were provided to over 150 members

of the House and Senate.
On July 1, Ccmmittees will provide the first bi-annual

report to the Board on the status of the implementation

of their strategies.

21-571 0 - 90 - 4
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Question: If legislation is enacted that would provide the death
penalty for murder committed in the course of drug trafficking,
what effect, if any, would it have on reducing drug related
violence?

Answer: We have consistently supported reinstitution of capital
punishment in the federal criminal justice system
because we believe it has a deterrent effect.

Moreover, *'e believe that only the death penalty is
truly proportionate punishment for particularly heinous
crimes. I should note that, while we support the
narrow death penalty for drug-related killings, we
strongly prefer comprehensive capital punishment
legislation such as proposed by the President in the
Criminal Justice Reform Act (S. 1970; H.R. 3777). 1In
addition to avoiding the anomaly of having the death
penalty available for drug-related killings but not
Presidential assassination, the comprehensive approach
would also address murders by persons serving life
terms in federal prisons. We have in recent years had
several federal correctional officers murdered by
prisoners serving life terms and have only been able to
have a second life term imposed. In short, there is no
meaningful deterrent to the murder of federal
correctional officers by persons serving life terms.
Obviously, this situation is highly detrimental to the

safety and morale of our correctional officers.
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Some have suggested that the Miranda v. Arizona

strike an appropriate balance between the rights of the accused
and law enforcement efforts to determine the truth?

Answer:

Following the Miranda decision in 1966, Congress in
1968 enacted a federal statute that was designed to
reinstate a voluntariness standard for the admissibil-
ity of confessions. 18 U.S.C. 3501. The Department of
Justice believes that a voluntariness standard does
strike an appropriate policy balance between the rights
of the accused and society's interest in finding the
truth in criminal trials, and that this standard is
consistent with constitutional guarantees. The Depart-
ment's Qffice of Legal Policy recentlv published a
Report to the Attorney General supporting the overturn-
ing of Miranda and a return to the voluntariness
standard found in 18 U.S.C. 3501. A copy of this

Report is enclosed for your information.
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Senator DEConNciNI. Based on attendance here, I yield to the Sen-
ator from Pennsylvania for any questions he has. I would like to
limit the first round of questions to 10 minutes. If the Senator
wants more, he can have time later.

Senator SpeEcTER. All right, thank you very much, Mr. Chairman.

Mr. Keeney, how is the Department functioning without an As-
sistant Attorney General?

Mr. Keeney. Well, I think we are doing pretty well, Senator
Specter. An Assistant Attorney Gemneral has a function. He sets
policy, he sets us on new paths. The policies have been set by Mr.
Weld. We are on the new paths, and we have got a very stable
workforce in the Criminal Division.

Senator SpecTER., The Attorney General is about to submit a new
name and I have been asked preliminarily if it is agreeable so far
as I am concerned to have the new man function until he is con-
firmed.

I take it that the division is working well enough so that we do
not need to let him function as acting until he is confirmed.

Mr. KeeNEY. No, I do not say that at all, Senator. What I was
trying to explain—incidentally, I think very highly of Ed Dennis.
He has done an outstanding job in your home——

Senator SPECTER. Why do you mention that name?

er. Kzeengy. Because he is the name that is going to be appoint-
ed.

Senator SPECTER. Are you speaking for the President?

Mr. KeeNEY. I am speaking for the—

Senator SpECTER. The Attorney General?

Mr. KeEeNEY. The Attorney General.

Senator SpecTER. Or for the New York Times?

Mr. KeeNEY. I am speaking for the Attorney General and I am
speaking for Mr. Dennis, who——

Senator SpECTER. Is that official?

Mr. KeeNEy. It is official. While it is supposed to be official and
the nomination was supposed to be yesterday, today it is supposed
to be today, so it is imminent. The name is coming up.

Senator SpecTER. How is the Department functioning without a
Deputy Attorney General?

Mr. Keeney. Well, Senator, may I go back and just talk a little
bit about the Criminal Division and I will get to your question?

Senator SpPECTER. Do not take too long.

Mr. KeeNEY. All right.

Senator SPECTER. I have got 8 minutes left.

Mr. KeeNEY. You have asked how the Criminal Division is func-
tioning. I want to tell you that there are 29 senior executive man-
agement positions in the Criminal Division; 26 of those are career.

You as a prosecutor know that the—I am going back to your
original question—you as a prosecutor know that day in and day
out there are things that the professionals do and they do well, and
the leadership at the top has no divect impact on the day—to-day op-
erations. It has the impact on the policy——

Senator SpecTER. Leadership at the top has no direct impact on
the day-to-day operations?

Mr. KeeNEY. Day-to-day operations, yes, sir.
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Senator SpecTER. Mr. Keeney, when I was the district attorney,
the day-to-day operations came to me constantly. Now, I know that
Senator DeConcini was a district attorney and had it so well orga-
nized that nobody had to go to him.

But when I was the head of the prosecuting division, I had to
make decigsions all the time about when to ask for the death penal-
ty and when to press a judge about sentencing and when to extra-
dite witnesses.

Are you telling me that it really does not make a whole lot of
difference whether there is a Deputy Attorney General in place or
an Assistant Attorney General in charge of the division?

Mr. KEeNEY. No, sir. I am saying that over the short term where
there are not serious policy decisions to be made or new directions
to be taken that the career service is such that it carries on effec-
tively on a day-to-day basis.

Senator SpecTteEr. How about the war on drugs, Mr. Keeney? Is
there not a need for some new policies and some new programs and
gome new directions to deal with that major issue confronting this
country?

Mr. KeeNEY. Yes, and those are being——

Senator SpecTER. The policies of yesterday and today certainly
are not sufficient, are they?

Mr. KeeNey. Well, we are successful in making prosecutions. We
aﬁe not successful in solving the problem. I agree with that, but
the——

Senator SpECTER. Do we not need some new policies and some
new directionsg?

Mr. KeeNEy. Well, presumably we will have those. We will have
Mr. Keating on board, and he has been very involved in the Drug
Policy Board and is in a unique position to take over to represent
the Department.

Senator SpEcTER. Well, the Assistant Attorney General for the
Criminal Division will have a significant role, will he not?

Mr. KeeEnEy. Yes, sir.

Senator SpecTER. And the Deputy Attorney General has a signifi-
cant role?

Mr. KegENEY. Yes, sir.

Senator SpecTeER. Well, there is a lot of concern here, Mr.
Keeney, and I do not really want to put the questions to you about
how the Department is running because it is really not your role to
answer them.

But we are very anxious to see an Asgistant Attorney General in
charge of the Criminal Division, notwithstanding the splendid way
it is operating. And I have great respect for you as a career pros-
ecutor.

Mr. Keenzgy. Thank you, sir.

Senator SPeCTER. I really do, and we were together as recently as
yesterday afternoon at Judge Michel’s investature. But I have a lot
of concern about how the Department is running, and I intend to
give my consent, frankly, whatever that is worth, to letting the
person who is named go ahead and act as it, and also as the
deputy, because of the need for people there.

But there are a tremendous number of concerns I have, and I am
going to summarize a series of questions for you because I have
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only got 5 minutes left on issues which I have brought before your
division in the past and have not been able to get an answer when
there was an Assistant Attorney General in charge of the division.

The career criminal prosecutions, I think, are a matter of enor-
mous importance in this country because they bring the Federal
Government into the fight on street crime, and I have a specific in-
terest because I sponsored the career criminal bill in 1984 and the
amendments in 1986, and it is a major tool against drug traffick-
ing.

I wrote to the Attorney General on April 10th of 1987, more than
a year ago, and got a brief reply from Assistant Attorney General
John Bolton on June 9, which is almost a year ago, promising some
specifics on how the bill was functioning.

When Mr. Weld was in on February 5th of 1987, we covered a lot
of this ground and I asked him for an evaluation as to how the De-
partment was functioning, and he said to me at page 60 of the
record, “I will get you those statistics right away.” I have not
gotten them yet,

It is very hard to evaluate the request for funding when we have
those major issues which are outstanding. The Attorney General
appeared before this committee more than a year ago and the issue
came up on the drug czar question, and the Attorney General testi-
fied from the chair where you are sitting now that we did not need
a drug czar because he was able to do the job himself, And I asked
the question whether the drug czar job really was not a 100 per-
cent-responsibility at times, and the Attorney General said it was.

I would like to see an evaluation as to how well we are doing on
the prosecution of drug cases. We know the celebrated cases; we
know of the conviction last weekend. But I would like to see a com-
parison of the statistics for, say, 1985, 1986, 1987 and 1988, or per-
haps just 1986, 1987 and 1988, as to how many drug prosecutions
were initiated in each year, how many were prosecuted through to
conviction and what the sentencing is, so we have some evaluation
as to how well we are doing on the prosecution of major drug push-
ers and importers.

The Senate a few weeks ago put up $2.6 billion for the war on
drugs, the so-called DeConcini bill, and we are trying to figure out
now how to allocate resources. And I have an instinct that we
ought to be putting more on the demand side, on education and re-
habilitation.

But I do not have a good idea, hardly any at all, as to how suc-
cessful we are on the prosecution side, on the interdiction, the
battle against importation and selling. And I would ask you these
questions, except I know that not only do we not have the time
now, but you could not possibly have those answers.

But I would like to see those answers before we have the confir-
mation proceeding on the permanent Assistant Attorney General.

Mr. KeenEy. Yes, sir.

Senator Specter. I would also like to see the answers on the
prison situation where we have the new sentencing guidelines, and
they may or may not be declared constitutional or unconstitution-
al, but that is a major issue which we are facing now on the appro-
priations process. It seems to me we are badly, badly underfunded
on prisons, an issue we have very sorely neglected.
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So may I make the request for those three subjects between now
and the time that the permanent Assistant Attorney General
comes in?

Mr. KeENEY. Yes, sir, but two of them are really out of our area,
prisons and drug czar, but we will get the answers for you.

Senator, can 1 briefly address your career criminal——

Senator SpecTErR. Well, Mr. Keeney, I do not think they are out
of your area. The prisons are administered by the Justice Depart-
ment. I understand this is——

Mr. KeeNEY. I am talking about the Criminal Division, sir.

Senator SpecTER. Excuse me. I understand this is the Criminal
Division, but the Criminal Division cannot function without having
sufficient prisons,

Mr. KeEgNEY. Right.

Senator SpecTER. When I was district attorney in Philadelphia, 1
was not in charge of the prisons, but I could not get the judges to
sentence anybody unless there was prison space available. So I
made it my business to start the battle to get prisons expanded in
Pennsylvania. The prosecutor’s role in the Criminal Divisicn does
not stop with what goes on in the courtroom.

And drug czar, while not specifically within the Criminal Divi-
sion, is also directly related to the prosecution of drug cases. These
are very important answers for this committee on our oversight
function and on our funding function.

You had a comment you wanted to make? I have one question,
Mr. Chairman.

Mr. KeenEy. I was just going to commend you on your career
criminal—maybe we had difficulty getting the figures together, but
across my desk on a daily basis is the utilization of the career
criminal statute where we have situations where part of the proof
with respect to the career criminal will involve proof that the indi-
vidual had been convicted of a State crime or even a prior Federal
crime and they are accumulated for the purposes of getting an en-
haneced sentence. I would say it is being used very heavily, Senator.

Senator SpecTER. I do not want that generalization, Mr. Keeney.
I want to know the specifics. I want to know if it has been used for
leveraging in State prosecutions, as it was intended. I want to
know the details,

Mr. KeenEy. Yes, sir.

Senator SpecTER. They may have crossed your desk. They have
not crossed mine,

I have one question, if I may ask one question on an amendment
which I added to the budget bill which passed allocating $100 mil-
lion this year as part of a 5-year program to construct 16,000 cells
to be dedicated to convicted habitual offenders out of State prisons.

As a longtime professional, Mr. Keeney, I know you are aware of
the habitual offender statutes in the various States where people
get life sentences if they are habitual offenders. Some 40 States
have had those laws, depending on three or four convictions,

They have fallen into disuse for a wide variety of reasons. I could
not get the judges in Philadelphia to use them. I have a sense that
if we had jail space provided by the Federal Government where we
are dealing with habitual criminals, many in the drug field, cer-
tainly all involved in interstate commerce, and said to the State
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prosecutors and State judges those habitual offenders will be
housed in Federal prisons to help you on your overcrowding situa-
tion—a unique category of specialized, hardened criminals who do
deal in interstate commerce—that it would be a very effective in-
ducement to got States to use the habitual offender statute.

I would be interested in your judgment as to whether you think
it would be a good idea to try to move forward on that line for
16,000 cells on a trial basis to try to get States to use their habitual
offender statutes.

Mr. KeenEy. Senator, I like the concept. I think it is a good idea.
The practicalities from a budget standpoint, I just do not know.

Senator SeprcTeEr. Well, that is fair enough. You think it has
some utility from a prosecution point of view and an enforcement
point of view if we can find the money.

Mr. Keeney. It would encourage, I think, more State prosecu-
tions seeking heavier penalties.

Senator SpecTER. Thank you, Mr. Keeney. Thank you, Mr. Chair-
man.

Senator DEConcINI The Senator from Illinois.

Senatcr Sivon. Thank you, Mr. Chairman.

In connection with the comments of Senator Specter, I would like
to put into the record the Christian Science article “Tumult at Jus-
tice Takes Its Toll.” The subhead is “‘Career bureaucrats steer daily
tasks, but new probes, initiatives left waiting.” I would like to
enter that in the record, Mr. Chairman.

Senator DEConcini. Without objection.

[The information follows:]
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it at Justice
kes its toll

Career bureaucrats steer daily tasks,
but new probes, initiatives left waiting

By Barbara Bradley
Statt writer of The Christian Science Manitar
Washington

Law enforcement has become a
casualty of turmoil at the Justice
Department. N

On a day-to-day basis, the bu-
reaucracy is marching on seem-
ingly unaffected by the resigna-
tions of top officials and questions
over whether the attorney general
should remain in office.

But when it comes to launching
new investigations and initiatives,
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enforcement, and filling judge-

ships, the cogs of Justice have
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one Jevel, the department

has been insulated over the last
few months. “One of the great
strengths of the department is
that it's filled with exceptional
career people who do most of the
day-to-day work,” says Associ-
ate Aoorney General Stephen
Trotz, who is leaving for a fed-
eral judgeship larer this month.

And for now 2t least, the
front-page saga of the depart-
ment hds veered away from a
dramatic climax. Friday,
James McKay, the independent
counsel who is investigating At-
tormey General Edwin Meese I,
said there is no evidence “devel-
oped to date” to criminally in-
dict Meese for his role in the
1mq1 pipeline project and finan-

cial holdings in the regional tele-
phone companies, though inves-
tigation continues.

If Mr. McKay recommends no
wndictments, however, the Jus-
tice Department will then pick
up its internal investigation into
Meese’s financial  dealings,
which have been on hold during
McKay's investigation.

Moreover, the attormey gen-
eral seems to have heeded off a
new spate of resignations -
among them, that of Solicitor
General Charles Fried - that
were reportedly in the works
after the deputy attomey gen-
eral and chief of the criminal
division quit last week. This
week Mr. Meese is expected to
appoint Judge Arlin Adams of
Philadelphia to be deputy attor-

ney general, the No. 2 spot;
Frands Keating If, a Treasury
Department official, to be associ-
ate attorney general (No. 3); and
James Knapp, who has worked
in the Justice Department’s tax
and criminal divisions, to head
the criminal division (No. 6).
But these steps are unlikely to
end to the tumult, says Philip
Heymann who headed the Jus-
tice Department's criminal divi-
sion during the Carter adminis-
tration. “The series of investiga-
tions and ethical problems Mr.
Mzese has [encountered] will
continue to be time-consuming
for him and demoralizing for the
department,” he says.
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is o ing"
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watcher says vacancies in the
upper echelons of Justice make
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dela; out & "m get on top of things.”
n e ey oreover, he Vs, new
€rs say, bodies will niot improve manage-
reapcratic. waangling that_hes  ment and morale problems that
gotten out_af control over g reponedly spurred Deputy At-
year. “The decision for w. General Amold Burns
“ETRENT YO I endoreeii®ht  and Criminal Division chief Wil-
Y Liam Weld to quit last week.
- “They resigned because the situ-

ation was such that the Justice
Department was not function-

And while the new appoin-
tees are to start their
Jjobs immediately, they still must
be confirmed by the Senate.

That could stymie the admin-
istration in another key judical
goal, says Walter Dellinger, a
professor at Duke Law SchooL
“The administration, by virtue
of those resignations, may well
have lost the opportunity to
name some number of federal
judges because it's likely the
[SenaLe] Judiciary Committee
will give precedence to confir-
mation hearings on the nominees
for these position,” he says.
There are 42 judgeships open.

In general, relations with the
Democratically controlled Con-
gress have soured dramatically,
congressional aides say, ai-
though they seem to have im-
proved somewhat with recent
personnel changes at the depart-
ment. “I have never seen a de-
partment which institutionally
has gone so low,” says one aide
who works on judicial matters.

Soretimes, another congres-
sional staff member says, that
can result in muscle-flexing that
irritates the Hill. On Thursday,
for example, the Senate was set
to approve a popular bill with
bipartisan support designed to
protect children from being
abducted by their estranged par-
ents, to other countries. The
House had already approved a
sirnilar bill. At the 11th hour, the
Justice Department reportedly
asked a Republican senator to
hold the legislation.

The department had earBier
voiced concerns over the legah-
tion. But since the }
was considered 8 shoe-in, this
aide says, “We figured Justice is
Just trying to prove they can still
take a stand, that they’re still a
player. Or else” he says,
“they're in such chaos they can't
decide which way to go."
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Senator SixoN. In that connection, in June of 1987 the Supreme
Court ruied in the McNeally case that the mail fraud statute could
not be used to prosecute cases of public corruption.

Senator Specter and Congressman Conyers have introduced legis-
lation, but this could have a greater impact in my State than any
other State because of the Greylord cases, and there is a cloud of
uncertainty there.

It is imperative that we move, and the Supreme Court decision
makes clear that we can move legislatively to correct this, but I do
n}?f see anything happening at Justice to see that we take care of
this.

Mr. KeenEy. Senator, we submitted a proposed McNally fix 2
weeks ago and I have appeared personally before Congressman
Conyers and we are having a dialogue right at the present with
Chairman Conyers.

Senator SmmoN. I was not aware of that.

Mr. KeenEy. Yes. What we submitted is a broadly-based anticor-
ruption statute. It is geared to corruption. It does not include pri-
vate crime under the mail fraud statute, but it picks up what the
Supreme Court found lacking, the so-called intangible rights, the
right of the citizenry to the honest and uncorrupted services of its
public officials.

It not only picks it up, but the bill as we presented it would pick
up more clearly fraud, deprivation of the honest services of public
officials. It would also pick up various election law violations which
have been prosecuted in the past under the mail fraud statute.

But in addition to that, a most important part from our stand-
point is that the jurisdictional predicates would be expanded. It
would not only be the use of interstate wires or the use of the Fed-
eral mails, but the Federal Government would have jurisdiction if
an instrumentality of interstate commerce was used, even though
the matter did not go in interstate commerce.

In other words, you had something delivered through an inter-
state commerce instrumentality, communication, say, over a phone
system that was an interstate phone system, although it did not go
interstate. In other words, we would have jurisdiction in almost
any corruption situation.

Senator SiMoN. And is that going to be vigorously pursued?

Mr. KeeNgy. Yes, sir. We are pursuing it right now. We have al-
ready testified. When I testified before Chairman Conyers 2 weeks
ago on the McNally fix, we had pushed hard to get through OMB
what we called the proposal 18 U.S.C. 225 so that we could present
it at that time. Unfortunately, we did not get it up to him until the
day of the hearing, but it is before the Congress now.

Senator SimMoN. Well, it took almost a year from the McNally
case to getting this. Was the hang-up in OMB?

Mr. KeeNEy. The hang-up was with respect to the scope of the
fix. If we went for a simple McNally fix, we would have just rede-
fined fraud in 1341, the mail fraud statute, and 1343, the wire
fraud statute. We would redefine fraud to include intangible rights
and the intangible right of the citizenry to have its affairs conduct-
ed honestly.
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It was decided after some discussion that we would go for a
broader jurisdictional basis for prosecution and more clearly pick
up election fraud violations.

Senator SiMoN. I understand its status. Has a bill been intro-
duced now in the House? 4

Mr. KeenEy. We sent it to the Speaker and to the Vice President
2 weeks ago. Whether there is a sponsor, I am not sure. I am not
aware of a sponsor at this point.

Senator SivonN. Okay.

Mr. Keeney. But we have been pressing it in the House.

Senator SimoN. I should get in touch with the Vice President to
check this out here right now.

Mr. Keeney. I would hope you would be interested enough to
sponsor it, Senator Simon.

Senator SiMonN. All right. Well, we will.

Mr. KeeNEY. In your home State, for instance, a corrupt judge
walked off free because of McNally.

Senator SiMoN. Well, that is why it is reaily important that we
move vigorously and quickly.

Mr. KEENEY. Yes.

Senator SmoN. We face the problem of the clock now in this leg-
islative session. I hope we can move quickly.

I still have some time left here, Mr. Chairman.

Mr. KeeNEY. Just to finish the point, Senator, we are not going
to be inflexible with respect to it. We want to be able to use the
mail and wire fraud statutes against corrupt public officials.

Senator SiMoN. All right.

Mr. KeeNEyY. So if there has to be some modification, we are not
inflexible.

Senator SmmonN. Let me ask you alsout an area on which I ques-
tioned the Attor..ey General, Brad Reynolds and others, and that is
on the employment of minorities within the Justice Department.

Of the 373 professional attorneys in the Criminal Division, you
have 8 black males, seven Hispanic males, 1 Asian male, and 4
black females. It is not a particularly impressive number.

Mr. KeeNEY. Are these professionals or non-professionals, or
both, Senator?

Senator SimoN. My memo here from my staff says of the 373 pro-
fessional attorneys in the Criminal Division, you have eight black
mﬁes, seven Hispanic males, one Asian male, and four black fe-
males.

Mr. Keengey. I would question that figure, Senator. Could I get
back to you on that, Senator?

Senator StMON. Yes.

Mr. Keeney. I think we have more. I might mention that we
have a female Deputy Assistant Attorney General, and the individ-
ual who is going to be named as Assistant Attorney General for the
Criminal Division is a black United States Attorney.

. Ylgu are talking about the present situation. I will try to get
ack.

Senator Stmon, All right.
anr. KeEnEy. I question the figures, Senator, but I will let you

ow.

[The following letter was subsequently supplied for the record:]
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U.s. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorncy General Washington, D.C. 20530

03NOV 1988

The Honorable Paul Simon
Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275

Dear Senator Simon:

This is in response to your letter of October 6, 1988,
concerning minority attorney hiring within the Criminal
Division,

As of October 20, 1988, the Criminal Division had 373
attorneys on duty, of whom eight are black males, six Hispanic
males, eighty-four white females, one Asian female, and four
black females. These figures are lower than those provided to
Senatoxr Biden in July and reflect a general decline in the
number of attorneys on board. Indeed, the Criminal Division
has had a hiring freeze since January of this year and based
on a projected Criminal Division deficit for this fiscal year,
the hiring freeze is likely to continue indefinitely. They
began this fiscal year with 712 employees on board. Yet, even
with severe fiscal restraints in place funds are available for
only 650 employees. Under the circumstances, I foresee little
or no attorney hiring by the Criminal Division this fiscal year
and little or no opportunity to improve their minority hiring.

I can assure you that this situation gives Mr. Edward Dennis,
Assistant Attorney General of the Criminal Division, and me great
distress. Mr. Dennis' commitment to minority hiring is not just
based on moral and legal grounds, it is the result of firsthand
observation. Please be assured that to the extent finances permit,
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we will urge full minority representation throughout the Criminal
Division. We fully share your commitment to minority employment
opuortunities.

Sincerely,

i

Thomas M. Boyd
Assistant Attorney General
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Senator SimonN, We got these, I have been advised, from the Con-
gressional Research Service, which got them from the EEO office of
the Justice Department.

U.S. attorneys—we have 87 white males, 2 black males, 2 His-
panic males, 4 white females. Again, it just seems to me we can, in
general, do better.

And then one final question, if I still have time, Mr. Chair-
man——

Senator DECoNciINI. Go right ahead.

Senator SiMoN. There is a rise in hate crimes. In fact, my sense
of things for a variety of reasons is there is more of a poison in the
air in terms of racism today than there was a few years ago, for
whatever reasons. I am not sure.

What is your division doing in terms of some of these organized
groups? We have heard about a couple of them, but are you really
focusing on this problem?

Mr. KeeNEY. The primary focus is by the Civil Rights Division.
Our role in those, Senator Siron, is that we have tried to put those
in the pattern of RICO prosecutions, these hate group prosecutions,
those we have had in Denver, Seattle, and then in the Southwest.

We have authorized the bringing of the cases under the RICO
statute so that we could get the severe penalties available. But, di-
rectly, it has been primarily U.S. attorneys and the Civil Rights Di-
vision. Our Criminal Division role with respect to them has been
rather limited.

Conceivably at some point, they could come in under our orga-
nized crime program, which I defined earlier as being the principal
organized criminal group in a particular area. Conceivably, some of
those are getting close to meeting that test. ’

Senator StMoN. If I could follow through since you mentioned the
RICO statute, have you looked at the compromise RICO statute re-
vision that is coming through and may be reported out of our com-
mittee very shortly? If so, would that have an adverse effect on the
workings of your division?

Mr. KeEeNEY. Senator, the RICO statute—my focus on it has been
on the criminal aspect of it, and it is great. You are making it
more effective ag a criminal enforcement tool. We have not focused
on the civil aspect except insofar as it impacts on the Federal gov-
ernment and State government prosecutors. You know, we are per-
fectly satisfied with what you are doing there.

Senator SmmoN. OK. Thank you, Mr. Chairman. Thank you, Mr.
Keeney.

Senator DEConcint. I thank the Senator. Does he have any other
questions he wants to pursue?

Senator SivoN. I do not.

Senator DEConcini. Mr. Keeney, I have just a couple.

Recently, the papers have been reporting cases involving defense
procurement fraud. In your statement, you make reference to it. In
the May 10, 1988, Washington Post it was reported that top Army
officials were warning troops in the field that they may have been
using potentially defective bolis to repair tanks. It seems that sto-
ries like this one continue to surface in the newspapers.
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Can you tell me how many the Department of Defense has re-
ferred to your Department for possible prosecution for defense pro-
curement fraud?
Mr. Keenzgy. On defective parts?
Sen;:xtor DeConocini, Well, defense procurement frauds, how
many?
Mr. Keeney. I would have to get the figures for you, Senator. .
They are available.
Senator DECoNcINI. Is it in the dogzens or is it in the half dozens
or the twos or fours?
Mr. KeeNEY. I would say it is more in the dozen category. -
Senator DeEConcINT. More than a dozen. Can you also tell us of
these cases how many were prosecuted?
Mr. KeeNgy. I am sorry, Senator. I missed that. They have just
given me the figure for your previous question. I was way off. They
say that the various procurement fraud cases average 40 a month.
Senator DeConciNi. Forty a month?
Mr. KeeNEY. Yes, so those would go to our procurement fraud
unit and a lot of them would be referred out to the field.
Senator DeConcini. And how many of those have been prosecut- 0
ed through trial or plea-bargained out?
Mr. Keengey. I would have to get that figure for you. These are
cases that are referred. We screen them to determine whether or
not they have any prosecutive potential or whether they should go
civilly. We also make a determination whether they should go to a
particular U.S. Attorney’s Office or be retained by us for prosecu-
tion.
Senator DeEConcini. Can you supply for the record how many
have been prosecuted on a criminal basis and what ihe successful
prosecution rate is and what the sentences are, if they have been
sentenced, since the beginning of the progiram?
Mr, Keengy. Yes, sir.
[See appendix.]
Senator DEConNcINI. One last question. For years now, the Crimi-
nal Division has been contemplating implementation of an office
automation system. It has been nearly 2 years since bids were solic-
ited for the project.
I believe that at the time the idea originated, Miles Matthews
was still with the division and worked with then Assistant Attor-
ney General Steve Trott. The concept of the project is very appeal-
ing. It would unite all the U.S. Attorneys’ Offices and criminal di-
visions in a single network. This would allow access to information
and documents on a national scale.
I talked to Mr. Trott about this less than a year ago and he
thought it was going to be outstanding. Has this effort to modern-
ize the division’s information system stalled due to lack of manage- N
ment since the Department departure of Mr. Weld?
I\gr. KeeNEY. No, sir, but may I turn this over to Mr. Chendor-
ain?
Senator DEConcint. Sure.
Mr. Keeney. He can give you a more precise answer, Senator
DeConcini.
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Senator DEConciNi. Mr, Chendorain, can you tell us what the
status of the project is and what you see in the future and when it
is going to be completed?

Mr. CueNporaIN. Yes, Senator. In approximately February of
1985, a contract for a requirements analysis was entered into and a
contractor came in and determined the needs and requirements for
the Criminal Division

Subsequently, the Tax Division and U.S. attorneys came into the
fold and decided that they needed to get an integrated office auto-
mation system. There has been extensive planning because there is
also a parallel system going into place which will be a uniform
office automation and case management project whereby informa-
tion would be extrapolated, for example, from our project, which is
called Project Eagle, into the uniform system.

Then we issued a Request For Proposal [RFP]. It is such a huge
and significant undertaking that that went out in about August of
1986. The Request For Froposals came in which required evalua-
tion. The evaluation teams got together from a technical stand-
pvoint and from a standpoint of can a vendor meet the specifica-
tions. There have been a number of amendments to that RFP; I
think about 20.

Then we have gone into the live test demonstrations which we
are currently conducting with a number of vendors. The live tests
are where the vendor comes in, sets up their equipment and goes
through the paces of performing to see if, for example, they could
meet their service dates. If they say they can repair something in 1
day or 4 hours, we put them to that test and see if they can actual-
ly meet the technical requirements.

Then we will go into what is called best and final offers and then
award a contract probably early 1989. The proposal by the Depart-
ment is a significant one and the undertaking does include a varie-
ty of capabilities—legal research, word processing, electronic mazil,
calendar management, communication to cutside agencies, as well
as communication link-ups between us and the U.S. attorneys, us
and the Tax Division, et cetera, as well as data base management
and document storage and retrieval.

Part of the intent of a system such as this is so that we can be
competitive with large defense counsel where organized crime king-
pins, and so on, can pay large amounts of money for defense attor-
neys that actually have data bases, full texts of data baszs where
you take all of your documents in a case, automate them, and re-
trieve them with portable terminals actually right in the court-
room itself.

Just quickly, then, on the contract itself, we feel that there is a
need for as many as 12,000 terminals. The lifetime of the system
would be 8 years. That would require facilities preparation, instal-
lation, hardware, software, telecommunications, maintenance, and
training.

So we have an 8-year approach, and the funding is being request-
ed by the Department year by year over this 8-year period.

Senator DEConcINI. Is it operative now?

Mr. CHENDORAIN. No, the system is not. Currently, for example,
within the Criminal Division we are still using basic, almost obso-
lete word processors, like IBM display writers.
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Senator DuConcini. When will it be operational?

Mr. CHENDORAIN. 1989, The award will go into effect probably in
January. Several months later there will be delivery, and then the
vendors will actually come in, install the equipment, and make it
operational.

Senator DeConciNi. Why has it taken so long? Has this not been
going on for 1% or 2 years?

Mr. CHENDORAIN. Yes, that is true. The length of time is really
related to the requirements themselves and the inability, really, of
vendors normally to undergo this kind of computerized system.

There are only a very small number that are willing to even bid
for this project. As they bid, of course, when they come in and do a
live test demonstration, it can cost $200,000 to $300,000 just to
simply set this program up.

Senator DEConcINI. And what is the estimated cost?

Mr. CuENDORAIN. The estimated total cost of the system is about
$212 million over an 8-year period.

Senator DeConciNi. And what do you have in it this year for
your 1989 budget?

Mr. CuENDORAIN. For 1989, they are requesting 1,000 terminals
for installation and facilities preparation, which equates to $2.6
million, Senator.

Senator DEConcINI. Is it true you have had nine bids on this?

Mr. CHENDORAIN. I do not know the number of bids because I am
supposedly recused from that process, since I probably will be one
of the decisionmakers at the end of this. So I do not know the
number or actually who the vendors are.

Senator DECoNcINI. Well, I do not want this to sound critical,
but it seems like an awful lot of time i+ going by. Are you satisfied
that this is moving as expeditiously as il can?

Mr. CuENDORAIN. Recently, we reconsidered what had taken
place and we have, I believe, put it on an expedited track now. The
Deputy Assistant Attorney General for Administration has now
taken a lead role and he is trying to expedite this project.

Senator DEConciNi. Fine. Thank you.

I have no further questions. Thank you very much, Mr. Keeney.
Thank you.

Mr. KeeNey. Thank you, Senator.

[The statement of Mr. Keeney follows:]

L/
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Mr. Chairman and Members of the Committee

I am pleased to have the opportunity to appear before you
. today to discuss the work of the Criminal Division and our 1989
buaggt request. For 1989, the Divisioﬁ is seeking a budget of
$52,819,000 and 794 positions. Included in this request.are
increases for bank and defense procurement fraud investigations
and prosecutions and for support positions for asset forfeiture
equitable sharing requests and Petitions for Remission and
Mitigation. N

Since its inception as a formal organizational entity within
the Department of Justice in 1933, the Criminal Division has
evolved into a highly professional and motivated compcnent. The
Division is responsible for formulating policies pertaining to
the enforcement .of over 500 federal criminal statutes, for
coordinating the implementation of those policies, and for
conducting, either separately or in conjunction with U.S.
Attorneys, the investigation and prosecution of certain offenses.
In addition, the Criminal Division has jurisdiction over a
limited number of civil cases that are incidental to federal
criminal law enforcement activities.

Although tﬂé Division conducts its operations largely in the

Washington, D.C. area, it currently has 225 of its 763 authorized
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staff positions stationed outside of Washington. These positions
are primarily assigned to 14 Organized Crime Strike Forces that
are located in 24 cities where they coordinate investigations and
conduct prosecutions that are aimed at suppressing the activities
of organized crime. In addition to Strike Force attorneys, other
Criminal Division attorneys who are not located in Washington
frequently initiate investigations and prosecutions in the field,
or assist the U.S. Attorneys in their districts in the conduct of
criminal prosecutions.

‘The Criminal Division also advises the Attorney General on
matters concerning criminal law; monitors sensitive areas of law
enforcement requiring coordination, such as subpoenas to
attorneys and attorney fee forfeitures; provides top level
representation of the Division to the Congress, the Office of
Management and Budget, and the White House; establishes and
implements criminal law enforcement policies; and provides
leadership for coordination of federal, state, and local law
enforcement relationships.

In the past year, the Criminal Division has achieved notable
success in many of its endeavors, and I would like to elaborate
on these accomplishments here.

The Administration has emphasized its commitment to drug
interdiction and prosecution over the course of the last several
years. These issues have been top priorities for the Department.
The Criminal bDivision, in its leadersﬁip role on the Prosecution

Committee of the.National Drug Policy Board, was instrumental in
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the development of a comprehensive National Narcotics Prosecution
Strategy designed to proactivéiy target the major national and
international cartels; to assist state and local prosecutors in
their drug enforcement efforts; and to ensure that other
significant leccal ahd regional narcotics threats are adequately
addressed. .

Other accomplishments in this area include: establishing
new joint Justice-Treasury Operation Greenback offices in San
" Antonio and San Francisco to target money laundering activities
by Mexican and Asian drug traffickers; indicting 70 defendants in
two operations in Puerto Rico in which $2.5 million in cash and
property were seized; publishing a handbook explaining the
provisions of the Anti-Drug Abuse Act of 1986, suggesting methods
for implementation; concluding a highly successful multi-agency,
international money laundering investigation that resulted in
seizures of 18,107 pounds of cocaine, 5,672 pounds of hashish,
$3.6 million in cash and $15 million in jewels and assets; and
chairing the U.S. working group on the proposed U.N. Convention
against the Illicit Traffic in Narcotic and Psychotropic
Substances. .

During 1987, our efforts to stem the prevalence of organized
crime continued. In this regard, numerous RICO cases involving
labor racketeering, public corrupticen, mob violence, narcotics
trafficking, and infiltration of legitimate businesses were
initiated and concluded in our continuing efforts to place

pressure on La Cosa Nostra. We were also successful in obtaining

3
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convictions against major organized crime figures, including
Chicago syndicate bosses "Joey Doves" Aiuppa and "Jack the
Lackey" Cerone, Colombo family underboss Joseph "Piney" Armone,
Bruno family boss Nicodemo Scarfo, and New England underboss
Gennaro Anguilo. 1In addition, the Division evaluated the threat
posed by newly emerging criminal groups and developed a law
enforcement plan to address the growing Asian organized crime
problem.

More effective cooperation with the law enforcement-agencies
of foreign governments continues to be one of the important
activities of the Criminal Division. We have now negotiated new
Mutual Legal Assistance treaties with Thailand, Canada, Germany,
Belgium, Mexico and the Bahamas. We also signed cooperative
agreements in narcotics cases with the Turks and Caicos Islands,
British Virgin Islands, Montserrat, and Anguilla. In the last.
year, the Criminal Division responded to 239 extradition requests
from foreign governments and referred 333 requests to foreign
governments; it submitted 138 requests for mutual legal
assistance and responded to 216 such requests; and it arranged
for the transfer of 27 U.S. prisoners to foreign custody while 19
U.S. nationals held in prisons abroad were transferred to U.S.
custody.

Another area in which the Criminal Division has focused
considerable attention has been in addressing the Attorney
General’s priorities in obscenity and child pornography.

Although 1987 was the first year of operation for the newly
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established National Obscenity Enforcement Unit, the Unit has
already presented numerous tr&ining seminars for prosecutors and
law enforcement officials froﬁ all levels of government and the
public sector, giving them the skills necessary to initiate more
effective and numerous investigations and to develop stronger
prosecution case strategies. The Unit was instrumental in
coordinating and assisting in first ever "dial-a-Porn"

convictions and in the planning of the two largest child

" pornography undercover investigations which have produced over

150 indictments for violations of the federal Sexual Exploitation
of children statutes. ILargely as a result of the efforts of this
component, the number of defendaﬁts in obscenity cases increased
seven~fold, while child pornography cases also increased from 147
in 1986 to 244 in 1987. For this fiscal year, we are projecting
over 300 child pornography cases will be handled.

Turning to the Division’s resource request for 1989, the
proposed budget will provide for an additional 25 positions and
$2,311,000 over the currently authorized levels for 1988. The
funding increase includes $1,069,000 in adjustments to the base

and $1,242,000% in program increases to 1989.

* The funding for each program increase provides not only for
the compensation and benefits of the additional personnel but
also for. travel expenses, space assignments, equipment
rentals, litigation expenses, automated litigation support and
other costs relative to the program increase described in the
budget submission.
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Included in our overall budget request, we are seeking
$1,052,000 to respond t< the increased demand to investigate and
prosecute bank and defense procurement fraud cases. The rate of
bank failures and allegations of wrongdoing by bank officers and
employees are at peak levels in the United States. In 1984, the
FBI completed bank fraud and embezzlement investigations
inveolving estimated losses of $382 million; in 1985, the
estimated losses investigated by the FBI amounted to $841
million; and in 1986, the estimated losses were recorded at $1.1
billion. To address the bank fraud problem, the Attorney General
adopted a plan of action in February 1987 to intensify the
Department’s bank fraud prosecution effort. In responding to
this request, the Criminal Division’s Fraud Section increased its
efforts dramatically by establishing bank fraud task forces in
Dallas, Texas, and in Oklahoma City, Oklahoma. At the request of
the United States Attorney and bank regulatory agencies, we are
actively considering establishing another task force in the
Southeast. In addition, the Division has made attorneys
available on an ad hoc basis to help other United States
Attorneys. Preéently, we are providing this kind of assistance
in Oregon, Vermont, Wyoming, the Western District of Louisiana,
the Southern District of Iowa, the Eastern District of Virginia,
and the District of Columbia. As of February 29, 1988, there
were 697 bank fraud referrals each involving losses over $100,000
and identifying 1,374 bank officers or directors as subjects in

the Divisicn’s Fraud Section’s Bank Fraud Tracking system. In
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order to ensure that the Division is capable of responding to the
accelerating rate of cases, wé will require fourteen positions (9
attorney and 5 support positions) and related funding in 1989.

An increase of six positions (3 attorney and 3 support
positions) is requested to assist in the investigation and
prosecution of defense procurement fraud cases. The prosecution
of defense procurement fraud is one of the Attorney General'’s
highest priorities. It is a priority which recognizes the direct
- and substantial impact that defense procurement has on the
federal fisc as well as the potential threat it represents to our
national security and to the lives of our military personnel.
Since its creation in 1982, the Division’s Defense Procurement
Fraud Unit has focused on four major abuses committed by Defense
contractors; (1) mischarging of costs, (2) defective pricing,

(3) substitution of substandard or defective materials in .
products furnished to the Defense establishment, and (4) attempté
to influence procurement decisions through bribery or extortion.
These cases are very labor intensive, regquiring thousands of work
hours to sort through millions of pieces of documentation and
assemble the evidence necessary to prosecute the defendants
effectively.

I am pleased to tell you that these actions have been
productive from both a criminal enforcement and fiscal
standpoint. During the last ten months our actions in this area
have been directly responsible for the restoration of over $31

million to the treasury as a result of our involvement in civil




1i%

and administrative settlement negotiations as well as criminal
fines imposed upon the seven ihdividuals and two corporations
convicted of defense procurement fraud. In addition, the
Government has been saved more than $10 million in fees and costs
that would otherwise have been paid. As with most successful
programs, success breeds more work, and the workload now
confronting the Defense Procurement Fraud unit continues to
exceed its current capacity to investigate, review and prosecute
viable cases. Accordingly, the additional positions and related
funding have been included in the Division’s 1989 budget request.

For 1989, an increase of 5 support positions and $1%0,000 is
requested to assist in the rapid and appropriate disposition of
Petitions for Remission and Mitigation and equitable sharing
requests handled by the Asset Forfeiture Office. In 1987, the
Criminal Division’s expanded asset forfeiture efforts contributed
to the total income of $177 million in the Assets Forfeiture
Fund.

I would like to thank the Committee for the opportunity to
present these remarks, and will be pleased to try to answer any

questions the Chairman o any Members may have.
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Senator DeConcini. The committee will stand in recess, subject
to the call of the Chairman.
[Whereupon, at 11:13 a.m., the committee was adjourned.]
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DEPARTMENT OF JUSTICE CIVIL RIGHTS DIVI-
SION AUTHORIZATION FOR FISCAL YEAR 1989

THURSDAY, MAY 26, 1988

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 2:00 p.m., in room 226,
Dirksen Senate Office Building, Hon. Paul Simon presiding.

Also present. Senators Kennedy, Metzenbaum, Thurmond, Simp-
son, Gragsley, and Humphrey.

Staff present. Deborah Leavy, Chief Counsel.

OPENING STATEMENT OF SENATOR PAUL SIMON

Senator SiMoN. The committee will come to order. We're on over-
sight hearings on the Civil Rights Division of the Justice Depart-
ment and I appreciate your accommodating your schedule to one of
nﬁy ccl)lleagues on the Republican side, whom I assume will be here
shortly.

I would be less than candid if I didn’t say that I share the feeling
of a great many people who have serious concerns about where
we're going in the Justice Department, and specifically your de-
partment.

When I read a memo from you, Mr. Reynolds—and for the
record, our witness today is Brad Reynolds, who is the Assistant
Attorney Geuwral and Counselor to the Attorney General—when I
read a memo that says: “We must polarize the debate. We must not
seek ccnsensus; we must confront.’

I see that you are Counselor to the Attorney General. I can begin
to understand why the Attorney General gets into difficulties. It
seems to me clear that confrontation is not the aim of Government;
our goal should be to achieve rights for our people.

When I look at what is happening in the Civil Rights Division,
I'm reminded of a State senator I served with in the Illinois State
Senate who knew an incredible amount of detail about history, but
seemed to totally fail to understand the meaning of history. And in
the Civil Rights Division what I sense is a comprehension of the
details of the civil rights laws, but a losl: of comprehension of the
intent and the sweep, and where we ought to be going as a people.

Senator Kennedy.

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY

Senator KenNEDY. Thank you, Mr. Chairman. I want to thank
the Chairman for conducting this hearing.

(121)
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At the outset, I believe you did, Mr. Chairman, include in the
record the memorardum. Am I correct?

Senator Sivon. I did not, but I will do that.

Senator KeNNEDY. But I, too, want to reference that particular
document that was prepared by our witness today, the Assistant
Attorney General William Brad Reynolds.

It is a February 22, 1988 memorandum addressed to Heads of De-
partment Components, and it is entitled, “A Strategy for the Re-
maining Months.” The memo sets forth what it describes as “an
issue-by-issue analysis that where possible proposes means of polar-
ization” on a number of controversial issues, from AIDS to capital
punishment to prison conditions. In addressing these issues, Mr.
Reynolds said: “{Wle must polarize the debate. We must not seek
‘consensus,” we must confront.”

Those are strange words coming from a person who is supposed
to be the head of the Civil Rights Division of the Department of
Justice. The principal responsibility of that division is to fight po-
larization, not to promote it. But it is all too clear that when it
comes to civil rights under the Reagan administration, Reynolds is
the name and polarization is the game. Not just this month or this
year, but in all the years of this administration.

It was Mr. Reynolds who engineered the administration’s defense
of tax breaks for segregated schools, but the Supreme Court said

no.

It was Mr. Reynolds who led the fight to gut the Voting Rights
Act, but overwhelming majorities in the House and Senate
strengthened the law and extended it instead.

IMr. Reynolds tried to revoke the executive order requiring af-
firmative action, but he found Congress prepared to stand its
ground, and the order stood.

Mr. Reynolds persuaded the President to cast the first veto in
121 years on a civil rights bill, but Congress overrode Mr. Reynolds’
veto, enacted the Grove City law, and refused to take America back
to the days of President Andrew Johnson.

Cn issue after issue, Mr. Reynolds’ efforts to polarize public opin-
ion and roll back the clock on civil rights have failed. In spite of
his scorched-earth, anticivil rights campaign, the American people
are still united in support of progress toward genuinely equal jus-
tice in our society. They have rejected Mr. Reynolds’ calls for re-
treat, and they are prepared to move ahead.

Three years ago, this committee determined that Mr. Reynolds’
hostility to civil rights disqualified him for higher office in the Jus-
tice Department. We refused to confirm him to be Associate Attor-
ney General. But in a flagrant display of disrespect for the Senate
and the rule of law, Attorney General Meese made an end run
around the Senate. He appointed Mr. Reynoclds Counselor to the
Attorney General, and gave him additional, undeserved superviso-
ry responsibilities in the Department.

Now the Attorney General is consumed with the effort to defend
himself against charges of wrongdoing, conflict of interest, and the
investigations by the Special Prosecutor. Mr. Reynolds has filled
the vacuum and assumed even greater authority in the Justice De-
partment.
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Mr. Meese may or may not be Attorney General much longer.
For the good of the country, when he leaves, he should take Mr.
Reynolds with him; and perhaps in the remaining time of this ad-
ministration, we can have a new Assistant Attorney General who
will begin to restore the good name of the Justice Department and
the proud name of the Civil Rights Division.

Senator SiMoN. Senator Thurmond.

GPENING STATEMENT OF SENATOR STROM THURMOND

Senator TuurMoND. Thank you, Mr. Chairman.

Mr. Chairman, today we are continuing our hearings to review
the Department of Justice authorization request for fiscal year
1989. This afternoon we will turn our attention to the Civil Rights
Division, hearing from Assistant Attorney General Brad Reynolds.

Mr. Reynolds, I want to welcome you here today and there is no
doubt that you will submit a statement; that you are prepared to
discuss the enforcement of civil rights laws by your division. I com-
mend you for your leadership as head of the Civil Rights Division,
and it is clear from the record of your division that the Reagan ad-
ministration is committed to enforcing individual civil rights under
our Constitution and Federal statutes.

Your prepared statement highlights continued vigorous efforts by
the Division to safeguard the civil rights of all citizens by a color-
blind application of the Constitution and civil rights laws.

The Civil Rights Division of the Department of Justice has an
enormous responsibility in protecting the constitutional and Feder-
al statutory rights of all of our citizens. With the enactment and
expansion of various Federal statutory rights, we have seen a sub-
stantial growth in the responsibility of the Civil Rights Division
since its creation in 1957.

The Division is our Nation’s watchdog to combat discrimination
against Americans in a number of areas including employment,
housing, education, voting, public accommodations and others.

The concept of budgetary restraint and fiscal responsibility are
beginning to receive the serious attention they deserve in Washing-
ton. The Civil Rights Division has not been immune to the Gramm-
Rudman Act or the Emergency Deficit Reaffirmation Act of 1987.
Yet the Division continues to be effective, and has recently filed a
record number of civil cases and criminal prosecutions.

Prosecutions of criminal civil rights violations continues to grow,
and last year the criminal section filed its largest number of cases
since this section was created. Likewise, the Employment Litiga-
tion Section has filed a record number of cases; and while success-
ful in pursuing back pay awards for many victims of discrimina-
tion. Activities in other areas of responsibility under the Civil
Rights Division clearly demonstrate the dedication of the Reagan
administration to enforcing our Nation’s civil rights laws,

Mr. Chairman, I think it is important to emphasize the purpose
of today’s hearing. Mr. Reynolds was asked to appear today and
testify on the Civil Rights Division of the Department of Justice.
We are here to discuss and receive testimony on the Civil Rights
Division, their enforcement of the civil rights laws, and their budg-
etary request for fiscal year 1989. :
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Mr. Chairmen, it is my hope that this committee will focus on
the subject of today’s hearings and not digress into a partisan
report card on activities at the Department of Justice.

The litmus test of Mr. Reynolds’ effectiveness as head of the Civil
Rights Division should not be his ability to articulate a defense on
allegations against the Attorney General.

Therefore, Mr. Chairman, I look forward to hearing from Mr.
Reynolds on the Civil Rights Division and their requested authori-
zation for fiscal year 1989.

Thank you, Mr. Chairman.

Senator SiMoN. Senator Metzenbaum.

OPENING STATEMENT OF SENATOR HOWARD M. METZENBAUM

Senator MeTzENBAUM. Mr. Chairman, one of the saddest develop-
ments in this country is the loss of respect for this Nation’s Justice
Department. This Nation is a Nation of laws, and our young people
are taught from their first days in school to respect the law, to re-
spect those who enforce the law. Not since the days of Watergate
gave we seen the spectacle we are witnessing in the Department of

ustice.

You, the Attorney General, your colleagues, have tried to under-
mine the Constitution and reduce the authority of the Supreme
Court. You have continually downplayed the importance of ethical
rules. You have continually shown contempt for Congress.

The Senate rejected your nomination to be Associate Attorney
General, yet the Attorney General plays a cute game, and gives
you major authority over the operations of the Department regard-
less of the Senate’s position.

I will have questions later. I must tell you that I think this De-
partment will go down in history as the “Department of Injustice.”

I would gather, Mr. Reynolds, that the eight people I look at in
the front row, I assume that all of them are here from the Depart-
ment of Justice as a supporting cast for your presentation today. Is
that correct, Mr. Reynolds?

Mr. ReyNoLps. I think most of them are, people for several rows
back are here from the Division to answer questions that you
might have.

Senator METZENBAUM. We are certainly happy to welcome all of
them, but I think the record ought to show that each of them are
white and male.

Ms. NELsON. I am here. »

Senator MeTZENBAUM. And you are here, too. Happy to have you.
So we have eight white males, and one white female.

How long will you be with the Department?

Ms. Nei1soN. Tomorrow will be my last day.

Senator METZENBAUM. Your last day, OK. [Laughter.]

aI‘ldon’t think its a good sign that all your advisors are white and
male.

Senator THUrRMOND. You might ask how long she’s been there,
Senator.

Senator MerzENBAUM. Sure. How long have you been there?

Ms. NELSON. A little over a year.

Senator MeTzENBAUM. Thank you.
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Mr. Chairman, I look forward to hearing Mr. Reynolds today,
and I will ask that the witness be sworn in.

Senator Simon. The request is that the witness be sworn in. Do
you have any objection to that?

Mr. ReyNoLps. I don’t have any objection.

Senator Simon. If you will stand and raise your right hand. Do
you swear to tell the truth, the whole truth, and nothing but the
truth, so help you God?

Mr. Rey~oLps. I do.

TESTIMONY OF WILLIAM BRADFORD REYNOLDS, ASSISTANT AT-
TORNEY GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPARTMENT
OF JUSTICE

Senator SiMoN. Do you have an opening statement?

Mr. ReynoLps. Mr. Chairman, I have a formal statement that I
have submitted to the committee. I have some remarks I'd like to
make preliminarily, if I could, and then I'd he more than happy to
answer questions.

I must say, I have sat here and listened yet again to the same
sort of shopworn speeches that have been delivered all too repet-
itively in the last 7 years, and as usual, the polarizing rhetoric is
one that takes little account at all of the actual record of the civil
rights enforcement compiled by this administration during the
1980’s, a record that showed unprecedented enforcement activity in
all phases of Federal responsibility, from the number of investiga-
tions commenced to the number of lawsuits brought challenging
discriminatory conduct, to the successes achieved, to the number of
victims able to assert that the wrongs against them have been
righted.

I would ask, Mr. Chairman, that the documented record of the
Civil Rights Division that is reflected in this booklet, entitled “Civil
Rights Division, Enforcing the Law 1981-1987” and the 1987 Year
End Report be included in the full record of these proceedings
along with the prepared testimony that I've submitted today.

Senator SiMoN. It will be included.

[The statement of Mr. Reynolds follows:]

21-571 0 - 90 - 5
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1989 Authorization Regquest

Mr. Chairman and members of the Subcommittee, it is a
pleasure to make my final appearance beforé you on behalf of the
Civil Rights Division to seek your budgetary authorization for
the fiscal year 1988.

The Division is requesting $26,041,000 to support 409
positions and 425 workyears. This represents a program enhance~
ment of nine positions and five workyears over our current base.
Six positions and three workyears will enable the Voting Section
to meet projected program increases under Sections 2 and 5 of the
Voting Rights Act; three positions and two workyears will support
an expanded number of investigations and cases under the Fair
Housing Act. For your easy reference, the appropriations

authorized during this Administration are set forth below:

Fiscal Year Dollars Positions FTE
1982 17,603 385 408
1983 19,227 385 406
1984 20,700 399 416
1985 22,624 404 425
1986 22,3332 404 424
1987 23,601 404 424
1988 25,2632 400 404

Mr. chairman, I call to your attention that by the time this

Adnministration is over you will have authorized over $150 million

1 Reflects Gramm-Rudman-Hollings Deficit Reduction Act
decrease.

2 Reflects reduction required by the Balanced Budget and
Emergency Deficit Reaffirmation Act of 1987.
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to support the critically important law enforcement work of the
civil Rights Division. While there have been policy disagree-
ments along the way ~-- some of them of major dimension --

throughout this activé period it has been my privilege to work

with the Division’s dedicated attorneys and support staff in

maintaining an enforcement effort in which all of us can take

pride.

During these years of fiscal resitraint and constricted
budgets the Civil Rights Division has managed to achieve a record
number of new civil case filings, criminal prosecutions, and
determinations under the Voting Rights Act and, contemporaneous-
ly, to perform its national leadership role by contributing new
perceptions to the efforts of federal judges at all levels to
develop more perfect justice. I trust that the current request,
which will fund the Division’s activities under my successor,
will provide a firm basis for the continuation of this vital
program dedicated to assuring the equal rights of all Americans.

On that canvas, then, Mr. Chairman, let me capture for you a
profile of what the Division has accomplished during the year
since I was last here and, by projection, what we plan to do with
the appropriation prlesently under review.

Criminal civil Rights Violations

The Division achieved a recoxd year last year in its
enforcement of the federal criminal statutes designed to preserve
personal liberties. In this past fiscal year the Criminal

Section filed its greatest number of cases since the Section was
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organized almost 20 years ago, prosecuting 105 defendants, the
third consecutive year in which over 100 defendants have been
charged with criminal violations of the civil rights laws.

This was also a record year in the filing of racial violence
cases, an area in which this administration has placed a special
priority. The 15 racial violence cases filed this year represent
the most filed in a single year since fiscal year 1976. In
addition, three other cases growing out of racial violence
prosecutions were filed involving violations such as perjury and
willful failure to appear as a witness or defendant.

These racial violence cases were major pieces of litigation.
Defendants were charged with interfering with the victims’
federally protected rights, including veoting, housing and public
accommodations, as well as with criminal conspiracy to further
the aims of the White Supremacist Movement. Four North Carolina
leaders of the Carolina Knights of the Ku Klux Klan and its
successor, the White Patriot Party, were convicted of conspiracy
to obtain weapons, explosives and equipment by whatever means
necessary, including robbery and murder, in order to maintain,
train and equip a paramilitary armed force and to further the
goals of the White Supremacist Movement. (United States v.
Miller, et al.)

Another investigation invelving white supremacists led to an
indictment in United States v. lLane, et al., of four defendants
charged with interfering with the employment rights of Denver

radio talk show host, Alan Berg, by killing him. The indictment
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was the culmination of a two-year investigation that involved
extensive contact with ten U.S. Attorneys and six FBI offices
across the country. The trial, which was complicated and
lengthy, resulted in the conviction of two of the defendants who
were both sentenced to serve 150 years in prison.

our Criminal Section was also successful this past year in
its enforcement of official misconduct cases, a type of case that
accounts for the majority of the Section’s overall activity. A
case of international scope was prosecuted in Puerto Rico, where
investigators from the FBI and Customs assisted in developing
evidence that two customs agents murdered a money courier to
obtain almost $700,000 in cash and checks he was carrying. To
establish a violation by agents acting under color of law it was
necessary to obtain bank records from foreign countries and to
disinter the victim’s body in the Dominican Republic. With that
and other circumstantial evidence both customs agents were
convicted on all eight counts of a felony indictment and received
120-year prison terms (United States v. Maravilla and Dominguez).

In North Carolina, a federal inmate being transported from
Alabama to Penpsylvania was asphyxiated when his mouth was taped
shut by a correctional officer. The officer ultimately pled
guilty to a two-~count indictment and was sentenced to nine years
in prison. In preparation for trial, it was necessary to survey
all federal penal institutions to determine the extent and effect
of other taping incidents, to conduct almost 1,000 interviews,

and to reconstruct a model of the victim’s head with the
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assistance of medical experts and anthropologists to establish
the cause of death (United States v. Dale).

other official misconduct cases prosecuted include a
correctional officer who was convicted and sentenced to 12 years’
imprisonment for the shooting death of an inmate while playing
Russian Roulette with a loaded pistol; an Oklahoma county sheriff
and five others who pled guilty for attempting to coerce
confessions from two burglary suspects by beating them with gun
barrels and blackjacks and then later hiring a hit man to kill
them when it was learned they reported the beating to the FBI:;
and, a state judge in Texas who was found guilty by a jury of
promising probation or dismissal of charges against female
defendants if they would engage in sexual acts with him.

The Criminal Section continued its concerted efforts to
enforce statutes designed to deter the victimization of migrant
workers and others held in bondage. Allegations of involuntary
servitude and peonage, particularly involving migrant workers,
have been decreasing over the past few years. Nonetheless, the
Criminal Section is currently investigating several such
incidents, including one that involved two young boys who were
brought to the United States from South America to sell flowers
on the street and made to do housework, for which they received
little money and were often beaten.

These accomplishments have been achieved by the Criminal
Section at a time when investigations of violations of criminal

civil rights laws are becoming increasingly complex and there is
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an increase in the number of cases in which assistance is
requeqted‘by U.S. Attorneys’ offices. The authorization being
requested will help to sustain these federal efforts to remedy
civil rights abuses.
Employment Litigation Section

The enforcement of Title VII of the Civil Rights Act of
1964 and Executive Order 11246 which prohibit employment
discrimination on the basis of race, color, religion, sex and
national origin by state and local governments and by federal
contractors, is another priority area of civil rights enforce~
ment. Since 19&1 our Employment Litigation Section has
substantially increased both the average number of cases filed
each year and the amount of back pay awards for victims of
discrimination.

In 1987 we filed a record number of lawsuits and consent
decrees and recovered a substantial amount of back pay. To give
a sample of our activity: We concluded settlements with the
Louisiana Department of Transportation (opening entry level and
promotional job opportunities for blacks), the Whitney National
Bank (opening a wide range of entry level and promotional
opportunities within the bank to black and female applicants),
the Las Vegas Metropolitan Police Department (opening entry level
and promotional law enforcement positions to minorities and
women) and the Massachusetts Department of Corrections (opening
entry level correctional officer positions to women). We also

successfully litigated a Title VII suit before a jury against the
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Pasadena Texas Independent School District (opening teacher
vacancies to qualified black teacher applicants).

With the exception of the Las Vegas Metropolitan Police
Department, each of these cases are now entering a stage wherein
individual victims of the discriminatory pr.ctices are identified
and accorded relief: a stage which will require significant
resources on our part durimg 1988. One successful conclusion to
a case in this stage occurred in April 1888 when the federal
district court in Atlanta, pursuant to a consent decree between
the United States and three State of Georgia agencies, approved
individual relief for 1,677 persons, consisting of $1,430,000 in
back pay and priority hiring into 175 jobs for 984 of these
individuals. Another significant settlement occurred in March
1988 when we submitted to the federal district court in Chicago a
settlement with the Chicago Police Department which grants more
than $9,000,090 to 666 identified victims of discrimination in
hiring and promotion.

our efforts to secure relief from durational residency
requirements for municipal employment, which effectively excluded
black applicants from employment in virtually all-white suburbs
in Chicago and Detreit, are nearly complete, To date, we have
eliminated these illegal requirements in fourteen Chicago
suburbs and seventeen of eighteen Detroit suburbs where the
practices were found to exist.

We have also had an active program in the area of employment

testing, both in terms of litigating against employers who
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utilize selection devices that have an adverse impact against
minorities and women and have not been shown to be properly
validated, and in our efforts to encourage defendants to develop
validated selection devices. In this regard we are working with
the Suffolk County Police Department, the New Jersey State
Police, the New Jersey Department of Civil Service (which
oversees testing for municipal police departments throughout the
State), the Philadelphia Police Department, the Las Vegas
Metropolitan Police Department and the Georgia State Police, in
the development of % valid entry level law enforcement examina-
tion. Similar efforts are underway in the firefighting promo-
tional area in Chicago, San Francisco and New Jersey. As a
result of our initiative, significant progress is being made in
the development of valid entry level and promotional examinations
for use in fire departments.

Shortly after taking office, I concluded that the Division
should no longer seek numerical quota relief in its employment
cases, feeling that such relief was questionable as a matter of
law and contraindicated as a matter of policy. I am pleased to
report that, as the foregoing record indicates, this change of
approach has neither caused a reduction in the number of cases
filed nor occasioned any dilution in the effectiveness of relief
we have obtained.

Moreover, the most recent decisions of the Supreme Court
have reinforced the soundness of our remedial approach. Those

cases teach that quota is indeed a highly disfavored remedy
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in employment discrimination cases, one that is available, if at
all, only temporarily and as a last resort, where a recalcitrant
employer has persisted in the most flagrant and egregious
discriminatory conduct notwithstanding efforts at alternative
relief; and even then, any use of race or gender preferences must
be narrowly tailored to insure that the intrusion on the rights
of other innocent employees or potential employees is strictly
minimized.

Voting Rights

The Division’s vigorous activity to enforce the Voting
Rights Act and other federal statutes designed to ensure that all
persons regardless of race, color or membership in a language
minority group may participate effectively in the political
process has continued unabated.

Since the beginning of this Administration, the Division’s
Voting Section has participated in 116 cases; one quarter (29) of
these were lawsuits filed by the United States to enforce the
guarantees of Section 2 of the Voting Rights Act. In addition,
the Division filed twenty-seven (27) other actions as plaintiff
and participated in sixteen (16) more as plaintiff-intervenor.
These included fourteen (14) lawsuits to enforce Section 5 of the
Act and ten (10) proceedings in which the Division intervened as
plaintiff to defend the constitutionality of the 17°; r- endment
to Section 2. The United States has been a statutory defendant
in twenty-seven (27) cases. Of these, fourteen (14) were actions

requesting a declaratory judgment approving a voting change under
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Section 5 and seven (7) involved jurisdictions seeking to
bailout, pursuant to Section 4, from coverage under the Act’s
special provisions. Completing the litigation activity, the
Division has filed amicus curiae briefs in seventeen (17) cases.

The number of changes submitted to the Attorney General
for administrative review pursuant to Section 5 continues to
be extraordinary. Since 1981 the Division has received over
20,000 submissions and subjected over 100,000 voting changes to
Section 5 review. 1In that same time period, over 200 Section 5
objections have been interposed by the Division on behalf of the
Attorney General, thereby preventing the implementation of over
1,000 voting changes which submitting jurisdictions had not shown
to be free of a discriminatory purpose or effect.

Additionally, pursuant to the authority granted the Attorney
General under Sections 6 and 8 of the Act, the Attorney General
has assigned 5,000 observers to attend and monitor the balloting
process in covered jurisdictions. Notable among these assign-
ments has bean a recent increase in the number of elections
monitored to assure that the guarantees of effective assistance
to voters who are members of a language minority group are
effectuated.

As we have noted previously, the level of Section 5 activity
has remained at an historically high level. In fact, in the
first six months of the current fiscal year we have reviewed more
submissions than in the entire 1981 fiscal year. If this pace

continues for the remainder of the year (and we have every
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indication that it will) the Division will have received more
submissions (over 4,000) than in any other previous year. The
Voting Section currently consists of 28 attorneys, 19 equal
opportunity specialists, and 21 support staff and regularly works
overtime more than any other section. The increase in the
projected workload combined with the need to prepare to handle a
major influx of redistricting submissions occasioned by the 1990
Census, more than justifies the modest increase sought of six
positions and three workyears.
Housing and Civil Enforcement Section

The Housing and Civil Enforcement Section enforces the Fair
Housing Act of 1968, Title II of the Civil Rights Act of 1964
{which prohibits discrimination in places of public accommoda-
tions), and the Equal Credit Opportunity Act (ECOA). After
having been merged with another Section by the previous
Administration, this Section was re-established in November 1983.
Since that time, the Section has filed 71 suits alleging
violations of the Fair Housing Act, 24 suits alleging violations
of Title II and 5 suits alleging violations of the Equal Credit
Opportunity Act (5 of the 70 Fair Housing Act suits also included
ECOA allegations). During this same period, 89 consent decrees
were negotiated.

During FY 87, the Section filed 25 cases. The defendants in
the 17 Fair Housing Act suits (three of which included ECOA
claims) were the owners or managers of apartment complexes, real

estate companies, the directors of public housing authorities,
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banks, the developers of time-share resort property, a mobile
home sales company and the operators of mobile home parks, and a
municipality. Over 1800 rental units and 1200 time share units
are affected by these suits. The defendants in the eight Title
II cases included restaurant-nightclubs, a boys club and a swim
club. During FY 87, the Section negotiated 25 consent decrees.

It is projected that this vigorous enforcement program to
vindicate the rights to nondiscrimination in housing, credit and
public accommodations will not only continue but will expand.

In order to carry out its mission, the Section’s request to
increase its total complement from 33 to 36 is a reasonable one.
Regulatory Coordination
Under Executive Order 12250, the Attorney General is
responsible for coordinating implementation and enforcement of
statutes prohibiting discrimination on the basis of race, color,
religion, sex, national origin, and handicap in federally
assisted programs and handicap in programs and activities

conducted by the Federal government.

Cross—-cutting statutes that apply to federally assisted
programs generally are Title VI of the Civil Rights Act of 1964,
which prohibits discrimination on the basis of race, color, and
national origin, Title IX of the Education Amendments of 1972,
which prohibits discrimination on the basis of sex in education
programs and activities, and Section 504 of the Rehabilitation
Act of 1973, as amended, which prohibits discrimination on the

basis of handicap. In addition, there are upwards of 50 statutes
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authorizing programs tha: contain provisions prohibiting
discrimination in the programs and activities funded under that
particular s;atute. Section 504 of the Rehabilitation Act of

1973, as amended, also covers programs and activities conducted

by the Federal government.

Unlike the other responsibilities of the Civil Rights
Division, Executive Order 12250 responsibilities primarily
involve working with almost 100 Federal agencies on the issuance
and implementation of regulations specifying the obligations of
recipients with respect to federally funded programs, and the
agencies’ own obligations with respect to the programs and
activities they conduct.

In the last year, the Division reviewed 17 regulations for
federally assisted programs and provided comments on over 60
draft Section 504 regulations for federally conducted programs
and activities. Also, in the last year, 53 agencies had final
Section 504 regulations for federally conducted programs and over
40 other agencies had progressed to or through the Notice of
Proposed Rule Making stage. The Division also provided leader-
ship to the various components of the Department of Justice with
respect to the implementation of its Section 504 regulation that
affects the Department’s activities. In addition, the Division
also assisted 25 agencies in developing appropriate civil rights
objectives and in planning practical, attainable activities to

achieve them.




140

— 14 -
Ccivil Rights of the Institutionalized

Our enforcement role with respect to the Civil Rights of
Institutionalized Persons Act (CRIPA), continues to be an
extremely active one. This statute authorizes the Attorney
General to initiate actions on behalf of civilly and criminally
institutionalized persons where “egregious or flagrant” condi- .
tions exist that deprive those persons of federally protected or
constitutional rights.

Since the enactment of CRIPA, the Special Litigation Section
of the Civil Rights Division has initiated 92 investigations in
34 states and 2 territories, involving 101 institutions and the
rights of tens of thousands of perst;ns confined in covered mental O
health, mental retardation and nursing home facilities, and .
prisons, jails, and juvenile reformatories.

Twenty-five facilities are currently covered by consent
decrees requiring State and local jurisdictions to afford the
relevant constitutional protections. We are monitoring enforce-
ment of these decrees. Numerous other facilities have corrected
deficiencies resulting in constitutional or federal statutory
violations through voluntary remedial efforts.

Indeed, the Department’s proper emphasis on the voluntary
resolution ;f problems in facilities of this kind has avoided
costly adversarial litigation and brought immediate benefits to
thousands of institutionalized persons. These improvements
include new facilities, increased professional and support staff,

vastly improved medical care and other programs -- treatment for
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the mentally ill; training for the mentally retarded -- and
safety for all citizens who find themselves in public institu-
tions.

In FY 1987, we brought seven lawsuits, initiated seven new
CRIPA investigations, resolved five suits by consent decree, and
obtained seven stipulations or orders resolving significant
issues. We are engaged in major litigation with the State of
Oregon regarding a mental retardation facility.

In sum, a practical, vigorous and effective enforcement
program under this statute has produced rich results and is
expected to continue.

Public Education

Thirty years after the Brown decision, many school districts

continue to operate under court-ordered desegregation plans in
suits filed by the government or private plaintiffs, and many
others have come into compliance voluntarily. Some states have
put in place units to monitor and enforce discrimination problems
in the pubic schools, and in some instance we have worked
cooperatively with such units to ensure that appropriate action
is taken at the local level.

Some complainants have oftentimes filed private suits
pursuant to more liberal state laws, rather than file complaints
with federal agencies which must act uader what some view as
more restrictive federal laws. In sum, the focus of the
Division’s work has necessarily shifted from filing new suits to

assuring that those court orders in place are complied with.
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From time to time; however, it is still necessary for the
Division to file new actions, or ask for supplemental relief in
old ones.
This year we have so far filed two suits as plaintiff,
including the recently f£iled amended Alabama higher education
complaint. Two additional suits have been approved, and we are .
currently involved in pre-suit discussions in one; in the other,
which is a higher education case, we are revising our complaint
in the same manner as the Alabama complaint was amended. Suit
recommendations are currently being prepared in several .
additional cases.
We have also filed several motions for further relief to e
obtain new or modified desegregation plans. In addition,
we have also obtained 70 consent decrees and orders, and there
are thirty (30) investigations currently in progress. The
Division continued to represent the Department of Education (DOE)
in several suits in which school officials have sought to enjoin
DOE enforcement activities.
A number of our active cases and investigations involve
second-generation issues -- e.g., disparate facilities and
opportunities at predominantly minority schools, and the illegal
use of quotas in admitting students to certain programs or
schools. Within the last year we have litigated a number of
cases and expect to conduct hearings and trials in at least 15
cases within the next sixty (60) days. Trial in the Charleston,

South Carolina school case continues to this date. In short, the
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Educaticnal Opportunities Section has been and is expected to
continue to be extremely busy.

In the past year the Division has given increased attention
to monitoring school districts which have operated under court
order for a long number of years. Annually the Division receives
and reviews several hundred reports filed by these districts.
Recently the Division initiated a project which involves
reviewing such school districts. We are currently working with a
number of districts in Georgia and Alabama and we will do the
same in other states in the near future. It should be noted that
this project involves seeking dismissal orders only for those
school districts which have fully complied with all outstanding
orders and which have no complaints pending against them. Thus,
those districts which are ultimately dismissed will be ones that
are now in full compliance with applicable civil rights laws.

As I mentioned earlier, another major enforcement effort at
this time involves the completion of our very significant pending
litigation in the higher education area. We are engaged in
discovery and/or litigation with four statewide systems of higher
education, Mississippi, Alabama, Louisiana, and Tennessee.
Recently, for purposes of our amended complaint, we completed a
major project of collecting and analyzing federal financial
assistance information provided by federal agencies to Alabamd
public institutions. We are currently involved in both settle-
ment negotiations and discovery in the Louisiana case in

préparation for a September 1988 trial. Depending on the outcome
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of our appeal, we may be back in a litigation posture in the
Mississippi case soon.

On the remedial side, the strides we have made toward the
achievement of true equal education-opportunity is nothing short
of remarkable. As you know, this Administration has taken the
position in a number of cases that mandatory busing to achieve or
maintain racial balance in schools is neither an equitable nor an
efficacious remedy. We have therefore offered alternative relief
better calculated to achieve meaningful desegregation in an
enhanced educational environment.

To this end, we fashioned a blueprint for constitutional
compliance through combinations of devices such as school
closings, boundary adjustments, magnet schools and programs, and
incentives for voluntary transfers. Notwithstanding initial
criticism, it is apparent that this alternative formula has
gained widespread acceptance by litigants and courts alike as a
more effective desegregation approach. 1In cities as diverse as
Chicago, Bakersfield, Huntsville, and Savannah, plans conceived
cooperatively between school officials, the government, and
private litigants are beginning to work. Educational oppor-
tunities have been enhanced and positive desegregation results
achieved. Parents and students have demonstrated time and again
that they will seek out quality educational programs wherever
they can be found. Our alternative to ”forced busing” works to

promote race relations in an exciting learning environment, not
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reinforce inclinations of separateness that prompt flight from
the public schools to nore educationally hospitable environs.

We continue to be encouraged by the results and plan to
continue and expand our efforts -- in this way, the national goal
of eliminating purposeful segregation can be achieved in the most
sensitive and sensible way.

Appellate Activity

The legal precedents which guide the enforcement in federal
district courts of all federal laws relating to civil rights are
established by the decisions of higher level reviewing courts. A
favorable district court decision is, therefore, meaningless if
it is reversed on appeal. Accordingly, much of the success of
the Division’s enforcement programs depends on our effectiveness
in appellate work.

We have an active appellate program which not only handles
civil rights cases in which the government is a party, but also
seeks out and files friend-of-the-court briefs on significant
civil rights issues under consideration in other litigation.

Our Appellate Section, which currently consists of 12 lawyers and
10 support staff, is responsible for writing and filing party and
amicus briefs in the courts of appeals, for representing the
United States at oral argument there, and for drafting the party
and amicus briefs for the Solicitor General’s office in civil
rights cases before the Supreme Court.

The section also develops (as requested) new legislation or

modifications or amendments to existing legislation; comments on
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the civil rights legislative proposals of others; and provides
legal counsel to federal agencies and other components of the
Department responsible for the administration and develupment of
programs with civil rights implications.

During this Administration, the Civil Rights Division has
filed more than 200 briefs or substantive papers in the Supreme
Court and about 355 in the courts of appeals. As of May 15,
1988, the Supreme Court had rendered 68 merits decisions; 45 of
those decisions were fully or partially favorable to the
Division, representing a success rate of 66%. As of the same
date, we had prevailed in 198 of the 245 courts of appeals
merits decisions, an 81% success rate. Our court of appeals e
success rate for the last fiscal year (FY 1987) was particularly
high: 84%. Our overall success rate in the Supreme Court and
courts of appeals is 78%.

A sampling of our filings in the Supreme Court discloses
that we have successfully argued significant matters with far
reaching implications for civil rights: that a district court
correctly refused to preclear a city’s annexation of two parcels
of land -- one all-white and one vacant but slated for likely
white development ~-- on the ground that the annexations had the
purpose of abridging the voting rights of blacks, Pleasant Grove
v. United States, 55 U.S.L.W. 4133 (U.S. Jan. 21, 1987); that .

Title VII impcses a duty to eradicate salary disparities between
white and black workers that originated before the Act became

applicable to public employers, Bazemore v. Friday, 478 U.S. 385
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(1986) ; that a school-district’s race-based lay-off quota
violated the equal protection rights of innocent third parties,
Wygant v. Jackson Board of Education, 476 U.S. 267 (1986); that
the Equal Protection Clause prohibits revoking a parent’s child
custody because the parent marries a person of a different race,
Palmore v. Sidoti, 466 U.S. 429 (1984); that state courts in
Mississippi must comply with Section 5 of the Voting Rights Act,
Hathorn v. Lovorn, 457 U.S. 255 (1982); that employment
discriminstion by federal aid recipients based on handicap is
prohibited under Section 504 of the Rehabilitation Act of 1973,
even where the primary purpose of the federal aid is not to
provide employment, Consolidated Rail Corp. v. Darrone, 465 U.S.
624 (1984):; and that a female associate of a law firm had stated
an employment discrimination claim by alleging that consideration
for partnership was a term or condition of employment, and that
she had been denied equal consideration for partnership on the
basis of her sex, Hishon v. King & Spalding, 467 U.S. 69 (1984).
Alien Issuesg

As part of the Immigration Reform and Control Act of 1986,
there was established in the Départment of Justice as an
independent office, the Special Counsel for Immigration Related
Unfair Employment Practices. This office i§ charged with
preventing hiring and firing practices based on national origin
or citizenship status which violate the new statute. Because of
the need to coordinate all civil rights policies, that office

reports to the Attorney General through me as head of the Civil
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Rights Division. While the Special Counsel has a separate budget
and will be seeking authorization directly, I can report to you
that this office is now in place and fully operational with an
impressive number of cases and investigations underway.

I also should report that the Civil Rights Division has been
called upon to support the Department’s effort to provide
independent panels to review denial of parole and repatriation
decisions by the INS with respect to Mariel-Cubans remaining in
custody. A number of attorney volunteers are participating.

Conclusion

Mr. Chairman, I am proud to have been associated with the
record of civil rights achievement we set before you today. I
can assure you that the employees of the Division will continue
their unremitting efforts to build on this record during fiscal
1989 and request that the Subcommittee report favorably on the
requested authorization.

Thank you. At this time I would be pleased to respond to

any questions that the senators care to propound.
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[The information of Mr. Reynolds; the booklet “Civil Rights Divi-
sion, Enforcing the Law 1981-1987" and the 1987 Year End Report
was not available at press time.]

Mr., REynorps. Beyond that, 1 would just like to make a few brief
opening remarks, if I may, before turning to the questions.

This is in all likelihood my last appearance before this commit-
tee to testify on behalf of the Civil Rights Division’s annual appro-
priation request. In reflecting on that circumstance, it occurred to
me that at least someone should display enough candor to mention
the overarching accomplishments of this administration over the
span of my tenure as Assistant Attorney General, and they are
considerable.

In 1980, at the time President Reagan was first elected to office,
the Ku Klux Klan was a force to contend with in many parts of
this country. Its recruitment was strong, its contributions were
flowing, membership was on the rise, and there was open collabora-
tion with other hate groups like the Aryan Nation and the Posse
Comitatus.

Today the Klan is all but obliterated. Prosecutions and convic-
tions by the Reagan Justice Department have decimated its ranks.
There is no meaningful recruitment. Funding is dried up. Member-
ship is rapidly dwindling and other hate groups are suffering from
the same relentless law enforcement attack. The 7 year war on
these hate groups and all they stand for has taken a severe toll,
and we plan no letup in the months remaining.

In 1980, at the time President Reagan was first elected to office,
blacks and other minorities in this country were effectively closed
out of the electoral process; essentially bystanders with little influ-
ence. Today, as a direct result of this administration’s enforcement
of section 5 of the Voting Rights Act, we are seeing full and effec-
tive participation hy blacks and other minorities at elections at all
levels; Federal, State and local.

-This has come about because the Regan Justice Department,
faced with literally hundreds of thousands of voting changes as a
consequence of the wholesale redistrictings across the South and in
other regions of the country following the 1980 Census, insisted
that every single voting change, from a massive Statewide redis-
tricting to a minor relocation of a polling place, be free of discrimi-
natory purpose and effect before it received our preclearance.

In our first term, we sent back as unacceptable at least one redis-
tricting plan in every covered State except Alaska. We changed the
electoral landscape in the 1980’s, dramatically, and equal voting op-
portunity finally became a reality to all those Americans who,
prior to 1980, had effectively been shut out of the system.

In 1980, at the time President Reagan was first elected to office,
virtually the only accepted response to segregated public schools
was the remedy of forced busing. With all of its dire consequences;
white flight, parental disassociation from the child’s school life,
educational neglect, community divisiveness.

Today that remedy has been largely discredited, replaced by a
series of thoughtful programs designed to refocus attention on the
educational component of Brown vs. Board of Education.

Comprehensive magnet school programs, modeled with the help
of the Federal Government, strategically selected and located, have
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served in many jurisdictions to be a drawing card back to the
public schools by students wanting to learn and starving for a
meaningful learning experience.

No longer is the preoccupation of our public schools with trans-
portation, as was the case throughout the 1970’s. It i with quality
education as a tool to enhance the desegregation mandate.

In jurisdictions as diverse as Boston, MA; Bakersfield, CA; Chica-
go, IL; Shreveport, LA; Norfolk, VA; Boston, TX; Oklahoma City,
OK; and in Prince George's County, MD, to name just a few, the
costly experimentation with forced busing has given ground to a
variety of alternative programs that have as their common element
the magnet school concept as a constructive educational force for
positive desegregation.

We were challenged, in 1981, to come up with a better idea, and
we did. In 1980, at the time President Reagan was first elected to
office, race and gender quotas were standard fare in the employ-
ment arena. People routinely got jobs or lost them, got promotions
or were passed over, got ahead or were held back because of their
skin color or sex.

So-called affirmative action discrimination ran rampant, con-
doned, while discrimination of other kinds and varieties were con-
demned. The principal of equal opportunity had taken a back seat
to the cry for equal results; and we were moving toward propor-
tional representation of race, gender and National origin as the
grounds for getting by in the work place.

Today we no longer hear much support for quota relief. The prin-
cipal of non-discrimination has reemerged as protection for all
Americans, white or black, brown or red, male or female, and of
whatever Nationality.

Preferential treatment along color or gender lines has lost its af-
firmative luster and is generally recognized for what it is: unlawful
discrimination that demeans those preferred every bit as much as
it offends those disfavored.

Thanks to a series of Supreme Court decisions, we are ﬁnally,.

after a T year effort, climbing back onto the equal opportunity high
road in employment. Affirmative action preferences are available,
if at all, the Court has told us in no uncertain terms, only rarely
and for a brief interlude, as a narrowly tailored measure to remedy
flagrant and egregious discrimination that persists in the face of
other serious but unsuccessful efforts to correct the employer’s
wrongdoing.

In all other circumstances, applicants for employment or ad-
vancement are entitled to selection or promotion on the basis of in-
dividual talent, industry and worth, not group-oriented characteris-
tics. In 1980 at the time President Reagan was first elected to
office, the bulk of the Justice Department’s enforcement activity
under the Fair Housing Act had been dispersed to U.S. Attorneys
Offices around the country. Because of other more pressing investi-
gative and litigation responsibilities, the U.S. attorneys’ limited re-
sources, fair housing enforcement virtually dried up.

Today, as a direct result of a series of management changes I ini-
tiated that returned this enforcement activity to main Justice and
assigned it to a separate litigation section within the Division, fair
housing enforcement is back at the high levels in terms of investi-
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gatiorés initiated, litigations instituted, and favorable results ob-
tained.

With passage of a constitutionally-acceptable set of amendments
to the Fair Housing Act, as this administration has been urging for
the past several years, we will hopefully get stronger legislation
and a more streamlined enforcement process.

In 1980, at the time President Reagan was first elected to office,
only the most minimal efforts had been made to promulgate imple-
menting regulations governmentwide under the 1978 amendments
to section 504 of the Rehabilitation Act of 1973, which applied the
]ta-an on handicapped discrimination to federally-conducted activi-

ies.

Today may agencies have had regulations in place for some time,
and the Federal Government is much more sensitive to the needs
of persons with handicaps. This major achievement fulfills a long
overdue promise that the Federal Government made to individuals
with handicaps in this country.

In 1980, at the time President Reagan was first elected to office,
there was a new and as yet untried statute in the Federal Code,
the Civil Rights of Institutionalized Persons Act, or CRIPA. During
this decade of the eighties, that statute has been vigorously en-
forced by the Civil Rights Division to correct egregious and fla-
grant unconstitutional conditions at mental institutions, at prisons,
jails and juvenile detention centers, and at State-owned hospitals
and nursing homes, conditions that all too frequently were wholly
ig?ensitive to the resident’s basic medical needs and physical
safety.

Today, through the persistent and effective enforcement of
CRIPA, some 101 targeted institutions in 32 States and 2 U.S. terri-
tories have been or are in the process of being investigated. We
have obtained 18 consent decrees, covering 22 institutions. Litiga-
tion is proceeding in other cases, and many other institutions have
made necessary improvements to obviate the need for litigation.

This extraordinary record has been accomplished with a mini-
mum amount of litigation so as to maximize cooperation at the
State and local levels and ensure that the State’s scarce resources
will be available for use in improving the deplorable conditions at
these facilities at the earliest practical time.

This remarkable record of accomplishments, which is fully docu-
mented in materials made available to this committee not only
today but over the past 7 years, puts the lie to those bombastic as-
sertions that we have turned back the civil rights clock, or been
inattentive to our law enforcement responsibilities in this vital
area.

The fact is that the administration has dene far more than our
immediate predecessors to expose and challenge discrimination
based on race, gender, religion, handicap national origin.

We have refused to treat minorities and women as second class
citizens, entitled only to token participation in the work place. We
have refused to allow the educational component of Brown vs.
Board of Education to be left behind at the bus stop, insisting that
those students attending our public schools not only have a means
to get to the school house, but can indeed look forward to a mean-
ingful, quality education experience once inside.
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We have refused to allow the electoral landscape to be reshaped
yet again to deny full voting opportunities to blacks and other mi-
norities; and we have refused to abide any longer the outrageous
activities of the Klan and other similar hate groups.

This momentum will carry forward into the next administration,
of that I am certain. Discrimination is still an evil in our society
that we must contend with. Great strides have been made, but
there remains much yet to be done.

For example, this body, remarkably, along with the House, con-
tinues to hold itself above the civil rights laws, insisting that every-
one else in the country be subject to these statutes while shameful-
ly exempting Congress from the antidiscrimination provisions.

I would urge this committee to follow Senator Leahy's lead and
the House to follow the lead of Congresswoman Lynn Martin and
finally, more than 30 years after Brown, to correct this indefensible
state of affairs.

It is almost laughable to sit here and listen to these grand prot-
estations by Members of Congress about this administration’s civil
rights record, repeatedly peppered with the familiar refrain of
“turning back the clock of civil rights” when this Chamber has not
yet seen fit in over 200 years to reach out and even once wind the
civil rights clock that watches enforced silence over its activities.

If your commitment to civil rights is a serious one, it is time that
both Houses of Congress gave their high-sounding rhetoric some
credibility. After all, to the American people, it is not nearly so
much what you say as what you do that is the true measure of
l))rourdsincerity. It sure would be nice to have you sincerely on

oard.

Thank you, Mr. Chairman. I will now happily answer any ques-
tions the committee might have.

Senator Simon. Thank you, Mr. Reynolds.

Sel})ator Grassley has joined us. Do you have an opening state-
ment?

Senator Grassiey, Mr. Chairman, I do not have an opening
statement. Thank you for the opportunity to give one.

Senator SiMoN. If there is no objection, we will abide by the 10-
minute rule here on the committee.

Mr. Reynolds, I think you have illustrated once again your admeo-
nition in your memorandum to polarize. I happen to be one who is
cosponsoring Senator Leahy’s proposal; I think Congress can do
much better.

But I am concerned. You talked about the “polarizing rhetoric of
those on the committee” here just a little while ago. In later ques-
tioning, I intend to get into the civil rights aspects more, but just
as you view things in general, do you really believe it is wise for a
Government official who ought to be pulling people together in this
Nation, to make us one family, to say: We must polarize the
debate, we must not seek consensus, we must confront?

Is that really prudent advice to the Justice Department of the
United States of America?

Mr. Reynonns. Well, I think it’s very prudent. Stole a page from
your own book. That’s the way that everybody who is engaged in
meaningful debate operates. If you are going to have a debate on
issues where there are different views expressed, especially those
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that tend to pay less attention to facts than fiction, there is a need
to engage in some kind of polarization of the debate.

A debate, by its terms, is one that suggests polarization; and I
think it is wise to state the issues as we see them forthrightly and
honestly; to indicate where the other side has misstated forthright-
ly as well, and that will result in polarization. It's the same polar-
ization that Senator Kennedy and Senator Metzenbaum engaged in
at the outset of this hearing.

I don’t have any problem with that; I think that's the way the
system operates in our country anyway, and it seems to me we
ought to be forthright and say that we do that; we state these
things forthrightly, and the polarization is probably healthy.

Senator SimMoN. I guess your answer would be proper if you were
the coach of a debating society. You are instead the Counselor to
the Justice Department, and that ought to be the symbol of justice
that pulls people together.

In the following paragraph, in that same memorandum, you say,
on drugs: Overall, we should send the message that there are two
ways to approach drugs; the soft, easy way that emphasizes drug
treatment and rehabilitation versus the hard, tough, approach that
emphasizes strong law enforcement measures and drug testing.
Naturally, we favor the latter. :

Is it really, Mr. Reynolds, either/or? Can you not favor both re-
habilitation and treatment and being tough on those who violate
our laws in the drug field?

Mr. Reynowps. I don’t suggest at all that you can’t favor both. I
would suggest to you, Senator, that we have a crisis out there, and
if we don’t take the tough road, if we aren’t strong on law enforce-
ment, if we don’t engage in drug testing, if we don’t get tough on
drugs, we're not going to win it. And it is time, it seems to me, for
this country all across the board to face up to that reality.

We have spent an awful lot of tims, for the last number of years,
taking the approach that treatment alone is enough to deal with
this problem for rehabilitation; and we have come up short in =
major, major way. I think it is time for everybody to open up to the
faﬁt that you have to get tough on this if we’re going to get any-
where.

Senator SiMoN. I don’t know of anyone who doesn’t believe we
ought to get tough.

Mr. RE¥yNoLDs. Good.

Senator SimoN. But to say that it is getting tough versus treat-
ment and rehabilitation, I think it's a total miscasting of the situa-
tion; and I see that over and over again.

Let me use ancther example here. Talking about prison space,
you say the demand for prison space will rise. And I'm quoting:
“We must take the side of more prisons, and to polarize the issue,
we must attack those by name, such as Senator Paul Simon, who
take the other approach.”

Incidentally, both in this memorandum and in your Philadelphia
speech and in other events, you have been giving me some publici-
ty. I only wish you had started a little earlier in the year.

I do not know that I have ever suggested that we do not need
more prisons. I have suggested that we ought to be working in re-
habilitation. And I do not know that that really ought to be con-
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trary to what the Justice Department stands for. Any reflections or
reaction?

Mr. Reynorps. Well, I don’t think we have a disagreement on re-
habilitation. The reference there is really prompted by a statement
attributed to you that suggested that instead of spending money on
more prisons, we should be spending it on unemployment. And it
seems to me that that misperceives what is a real need out there to
pay attention to the fact that we have a very, very real crisis in
terms of the prison space in this country.

I think in the Federal sector now we have between 44,000 and
45,000 prisoners, and we have space for one-half of them. We are
underspaced in the Federal sector by an amazing amount, and we
are going to in 1992 be at a point where we can’t take care of two-
thirds of our prisoners that are coming through the system.

We have got a situation where we have a drug problem that is
unbelievable, and everybody is being turmed right through the
turnstile and back in the streets, because nobody has any prison
space to put the people who are pushing and using drugs in prison
in response to convictions.

It seems to me that it has been too long blinking at the reality
that we have too little prison space in this country, and there has
been no attention that seems to be given to the need to spend large
amounts of money on prisons in order to deal with the existing sit-
uation.

I think that the lack of prison space exacerbates the drug prob-
lem in a major way. What prompted the reference to you in that
instance was your comment that you felt instead of spending
money on prisons, we ought to spend the money on unemployment.
I don’t agree with that particular statement.

Senator Simon. You head the Civil Rights Division. You have to
be aware that the unemployment rate among blacks, among His-
panics, among minority groups is very, very high.

Mr. ReynNoLps. It’s lower now than it was in 1980, but it's a high
rate.

Senator SimoN. Well, I won’t go into that now. We have some
phony statistics wandering around this country right now. But it is
that lack of sensitivity—I do not know where that prison statement
emerged from, but there is no question if we do not do more on the
employment front, we are going to have to build a lot more prisons.

Mr. Reynoips. But not to the exclusion of not spending money
on prisons.

Senator SiMoN. I am not suggesting that.

Mr. ReyNoLDs. That is the same kind of statement that you were
suggesting that I had made on the soft on drugs versus hard on
drugs.

I have no problem with the idea that we have scarce rescurces
and we have to allocate them carefully and seriously, and that
some of that allocation can certainly go in the direction of the
problem to deal with the unemployment concerns in this country.
But I have a real problem when none of the money seems to be
going in the direction of dealing with the crisis we have in our
prison system; and I don’t think that we ought to rest on the propo-
gition that because we have a concern in this country of unemploy-
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ment that we are going to ignore the equally grave concern we
have with the lack of prison space throughout this country.
Senator SiMoN. Then if I may shift to your Philadelphia speech. 1

read that you described the hearings on Judge Bork as nothing less

than an arrogant disdain for Government of the people. You refer
to it as an inquisition.

At yet those same hearings, I read Senator Simpson commending
the Chair, Senator Biden, saying: You have tried to be fair in a
very difficult situation.

I read where, I remember these words from my colleague, Sena-
tor Thurmond, who said to Joe Biden at the conclusion of the testi-
mony: “I stated, Mr. Chairman, that you had conducted this hear-
ing in a fair and reasonable and a just manner. I wish to reiterate
that now in the presence of those who are here.”

Mr. Reynolds, do you really think we conducted an inquisition?

Senator THURMOND. Mr. Chairman, I have no objection to you
asking that question, but you are opening the field now to other
tiulings, and I expect to go into other things if you are going to do
that.

Senator SivoN. All right. Well, I want to proceed on this, and
you will have your 10 minutes, Senator Thurmond, where I'll let
you get into whatever you want to get into.

Mr. ReynoLps. let me just say, Senator, that I don’t think that
the Bork hearings were this committee’s finest hour. I think that it
was handled in a way that showed to the country that a number of
Senators had a litmus test that they were applying on a result-ori-
ented basis, based mainly on political views; and it was an effort to
use an awful lot of misinformation and mischaracterization of a
fine man in order to paint him in a way that he was not, and it's
too bad that the country saw it in all its imperfections.

Senator SiMoN. My time has expired. I will return a little later.

Senator Thurmond.

Senator THurMOND. Thank you, Mr. Chairman.

Mr. Reynolds, you have requested an aathorization of approxi-
mately $26 million for the Civil Rights Division. If you fail to re-
ceive sufficient funding, what impact will this have on your Divi-
sion’s ability to enforce cur Nation’s civil rights laws?

Mr. REyNoLps. Senator Thurmond, let me say that we are, as I
think every other component of Government is, working with a
budget that is very skimpy in terms of covering all the things that
we have to cover in order to be effective in our enforcement effort.

We have asked this Congress and this committee for an appro-
priation that will allow us to continue our work as we have been,
in a vigorous manner, and I think that it is sufficient to allow us to
do that. But if there is any cut in this request, we are going to be
strained to be able to cover all the bases as effectively as we have
been; and I would hope that the committee would not see fit to do
any pruning.

Senator TaurmonD. As head of the Civil Rights Division, are you
still of the opinion that magnet schools, school plans, boundary ad-
justments and other educational incentives are much more desira-
ble and effective alternatives to achieve successful desegregation in
our public school system? Would you please explain and contrast.
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Mr. ReynoLps. Yes, Senator, I would have to say that the magnet
school initiative that we started has been something that has been
probably one of the—will go down as one of the great successes and
initiatives launched in this administration.

It has worked to achieve what I will call positive desegregation;
attracting students back into the public school system who had left.
We have long lines now that wait for days at the time of signup for
enrollment in school district after school district in order to allow
for students to get the kind of quality education that these magnet
school programs allow them to have,

We are putting them in strategically placed locations in what are
the largely minority areas of the school districts, and atiracting
large numbers of whites to those areas; and I think it is improving
the education component immensely and at the same time it is
achieving a far greater degree of desegregation than the busing ex-
periment that tended to have whites flee the public school system
and leave us with predominantly one race public school systems.

So I think it has been something that has been an exciting, inno-
vative effort that we launched. It has been a success and I think it
is going to be a greater success. We are working now with some
new kinds of techniques in the telecommunications area that can
bring far greater educational programs to these schools, and I
think that when that takes hold that you are going to see this kind
of a program put in place across the country.

Senator THurRMOND. Mr. Reynolds, it is my understanding that
there are school desegregation orders involving over 350 school dis-
tricts. Has it been your experience that the majority of school
boards are acting in good faith to address concerns of educational
opportunities?

Mr. ReynoLps. I think the majority of the school boards are cer-
tainly acting in good faith to achieve the desegregation mandate,
and my sense is that most of them are at the point of having ac-
complished that under the many court orders that there are.

I think that we are facing in many parts of the country some
constraints on their ability to move to the magnet school compo-
nent, or an educational component, because the cost of crosstown
busing has eaten up all the resources and revenues that are avail-
able for these school systems.

One of the things that we are interested in doing, is seeking to
return, where appropriate, school systems that are under court
order back to the school authorities so that they can indeed treat
with the educational component as part of the positive desegrega-
tion effort.

Senator TaurMonD. Mr. Reynolds, are modified court order de-
segregation plans and consent decrees now the norm rather than
protracted litigation?

Mr. ReyNorps. I think that it is fair to say that certainly in
terms of primary and secondary school systems, most of the dis-
putes in the area are being resolved by modified decree or consent
decree kind of resolutions.

We do have a number of higher education cases that are in the
process, that are in litigation, and I think that probably it will be
fair to say that in the higher education area, the extended litiga-
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tion is still with us, and that’s one of the reasons we need the re-
sources that we've asked for for the next fiscal year.

Senator TuurMonD. Mr. Reynolds, generally explain where the
Civil Rights Division has seen its major accomplishments and dis-
appointments.

Mr. Reynorps. Well, I think the major accomplishments I catalo-
gued at the outset in what I had gone through as the opening state-
ment,.

Senator THURMOND. Is there anything in addition to that?

Mr. ReEvworps. I think those are the major accomplishments that
we can point to, and I think that really covers a wide variety of the
activity that we have been involved in. The disappointments are
the ones that all of us have who work in this area. There are
always more to be done. There is discrimination out there that we
still are challenging, and we are not yet at the point where any of
us can declare victory, and until we are, I think we are all going to
suffer the same degree of disappointment.

Senator THUrRMOND. Mr. Reynolds, racial violence is a particular-
ly egregious form of a criminal offense. Would you say there has
been a resurgence of activity by various hate groups, and has your
Division been successful in prosecuting these crimes?

Mr. ReEynoLps. Well, we have, I think, been extraordinarily suc-
cessful in going after the activities of the hate groups. I think that
is the case about 2 or 3 years ago that those groups were engaged
in some fairly violent activity. We went after them, and I know we
have had successful prosecutions and convictions that have all but
decimated their ranks. So I am quite encouraged by that.

I think now we certainly are not seeing the same degree of activ-
ity by that group, and I think that the racial violence upturn of a
couple of years ago is on its way down. What we're seeing now un-
fortunately are violence of a different kind associated with the
drug problems in this country and the gang wars that we're seeing
on the West Coast and then in some other places in the country
which are not racially inspired, but rather inspired by other rea-
sons.

Senator THURMOND. Mr. Reynolds, pursuant to a request from
this committee, you have supplied information regarding objections
under section 2 of the Voting Rights Act. Please explain in more
detail how these decisions are made within your Division.

Mr. REynoLps. Well, Senator, generally the Division has respon-
sibility before any change in voting practice or procedure to go into
place to examine it to see if it has a discriminatory purpose or it is
retrogressive in its impact on minority voters; that is, that it slides
backward or puts them in a worse position than they were before.

That is required under section 5, and we conduct our preclear-
ance activity in accordance with that provision. With the amend-
ment in 1982 to the Voting Rights Act section 2, we also have to
look to see whether or not a particular change, if it went into
place, would have a discriminatory result.

If we are satisfied that if indeed a change that is submitted to us
would, when it went into effect, have that kind of result, then we
would not be in a position to preclear it in view of the amendment
to the Voting Rights Act in 1982,

21-571 0 - 90 - 6
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Senator THURMOND. My next question is on preclearance, but I
think you have answered it.

Mr. Reynolds, you have requested additional workforce in the
Voting Rights section. How would this additional personnel be uti-
lized?

Mr. Reynowps. Well, I think it’s going to be utilized both in the
section 5 area—this year so far we have received—thus far, we
have received some 4,000 voting changes that we have to pass on
for preclearance, and if it keeps going at that rate, it's going to be
more than we have ever had before, maybe even in the range of
9,000 or 10,000; and we've got the census coming up in 1990,

I think that to do the review where we need to of those submit-
ted changes, we need resources; and then there is the amended sec-
tion 2 in the litigation activity that is generated under that new
provision and that is keeping us occupied on the litigation front, so
it’s necessary, in our estimation, to have the increase that we have
asked for.

Senator THURMOND. I believe my time is up, Mr. Chairman.

Senator SiMoN. Yes. Senator Kennedy.

Senator KeNnNEDY. Thank you, Mr. Chairman.

One of the Civil Rights Division’s proudest accomplishments in
the last 45 years has heen its valiant efforts to end legal segrega-
tion in our Nation’s schools and those efforts have resulted in liter-
ally hundreds of court decrees around the country which bar school
districts from further discrimination which require affirmative ef-
forts to eradicate the lingering effects of past official discrimina-
tion.

Recently the Civil Rights Division has embarked on a very trou-
bling effort to roll back those school desegregation decrees, and I'd
like to question you about those efforts.

PFirst, I want to describe the procedure in which those efforts
were made, because I think it illustrates quite vividly this adminis-
tration’s divisive—or to use your own word, “polarizing” approach
to civil rights.

In the Georgia school desegregation cases, the Justice Depart-
ment filed suit in 1969 against all the school districts in the State,
and a class representing all the black children in the State inter-
vened in the action, In 1973, the suit was split into approximately
80 individual cases for each of the various school districts.

Then during the early 1970’s, permanent injunctions were en-
tered in these actions. The cases have largely been inactive since
the late 1970’s, as the school districts have sought to implement the
decrees.

Then on February 8rd of this year, the Civil Rights Division filed
in court documents captioned: Joint Stipulation of Dismissal, in
eight of these cases. The so-called joint stipulations weze signed by
the Justice Department and counsel for certain school boards, but
there was only a blank line for the signatures of the intervening
plaintiffs.

Now the Justice Department did not attempt to obtain the signa-
ture of counsel for the black school children, or even to notify them
about the so-called joint stipulations until they were filed with the
court. ‘Thiat action was flatly inconsistent with rule 41A of the Fed-
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eral Rules of Civil Procedure, which provides that the stipulations
must be signed by “all parties who have appeared in the action.”

Some 3 weeks later, after counsel for the black school children
protested, the Justice Department filed a motion to have those so-
called stipulations approved by the court. The Justice Department
did not file a single affidavit or memorandum in support of its
motion, in viclation of the local rules, but instead suggested that
the black school children be given 30 days to show cause why the
orders should not be vacated and that a hearing be set as expedi-
tiously as possible.

The Civil Rights Division subsequently indicated its intention to
seek the dismissal of more than 80 school desegregation cases in
Georgia, and of the many cases pending in adjoining States as well;
about 200 cases.

Now, Mr. Reynolds, is it a fact that the Justice Department had
not received a single complaint from any of the school boards about
these decrees?

Mr. REyNoLps. Senator, let me first correct your factual disserta-
tion, because it seems to me that there is a gap there that someone
failed to fill in for you.

After these decrees had been in place for some periocd of time,
indeed the matter was taken back to court in the mid-1970’s on the
ones that we moved on, and the court ordered that all of these ju-
risdictions in question had received, had achieved unitary status
that the vestiges of discrimination had been removed, and entered
an order saying that the decrees were dismissed; that the cases
were dismissed, these matters were placed on the inactive docket in
the court’s files and that they would have from then on, that these
districts were, by virtue of their compliance with the court order,
were indeed going to be out from under, except that there would
be, as agreed by all the parties, a continuing injunction to abide by
the law and not do that which the law prohibits you from doing.

So that they were in that posture, and there were no complaints
from that point forward for about 10 to 12 years, depending on
which one of these cases you look at, where indeed all that we had
hoped to achieve in the 1970’s in these districts had been achieved;
they had become unitary; they had removed all the vestiges; they
had had the court’s blessing and declaration of the same, the same
effect, and the court had retained them on an inactive dockat and
there were no complaints.

We went to the school districts at that point and said that it'’s
time to remove these cases from the inactive docket and return
them te the school systems so that we could have the educational
process back in the hands of the educators; and we took the appro-
priate steps to file in court the stipulations that would be necessary
to do that, and to serve notice on the plaintiffs’ counsel, so that
the)}r) could have an opportunity to speak to it if they had a reason
to object.

Senator KEnNEDY. Well, as I understand, the Justice Department
has conceded in its court papers that the school districts have not
been declared to have attained the unitary status, and it’s clear
that the burden of proving the unitary status rests on the party
seeking to get out from under the decree.
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Mr. Reynorps. Actually, I think that most of these, that we went
forward in the first—I think all of them had received an order
from the court that they were unitary.

Senator KENNEDY. No; unitary status, the difference which you
understand very clearly.

Mr. ReynoLps. No, I believe the confusion is on your part. They
had been declared unitary, and—

Senator KENNEDY. We can read the citations on it, the drawing
of the distinction. But the point is that I have asked that the joint
stipulation of dismissal documents be included in the record, Mr.
Chairman, that shows the blank place for the attorney for the pri-
vate plaintiffs and also the requirement of rule 41, which indicates,
by filing a stipulation designed by all parties who have appeared in
the action.

I gather from my earlier statement to Mr. Reynolds, that the
answer is no, you had no complaints from any of the school dis-
tricts; is that correct? That was the question.

Mr. REyNoLDs. I'm not aware of complaints, but this was handled
by the lawyers in the Division, and——

Senator KENNEDY. Well, then, you don’t know of any is your
answer, You don’t know of any.

Mr. REyNoLDS. At the time we went to the school districts?

Senator KENNEDY. Yes.

Mr. ReyNowps. We did not know—I'm not aware that we had any
complaints, although that I think that we checked with the Depart-
ment of Education, and on some of them there had been complaints
lodged relating to handicapped discrimination concerns in one or
two of the districts, and there may have been one district where
there were some. We heard that there were——

Senator KENNEDY. Did this concern complaints from the school
boards? Did you have any complaints from any of the school
boards. That is the question. What is the answer?

Mr. ReyNoLps. What kind of complaints do you mean?

Senator KENNEDY. Any complaints. I'll read you your own
answer in response to the question: That we did not receive any
communications from school districts prior to filing the stipulations
of dismissal. It has been our general experience the school districts
have cziuchieved unitary status would prefer to have their cases dis-
missed.

No complaints. That is your response.

Mr. Reynowps. No complaints what?

Senator KENNEDY. In any of the cases that were brought up. The
question was, describe any communications to the Department
since January 20, 1981 by any of the defendants or any other indi-
vidual expressing complaints, dissatisfactions, or unhappiness with
the permanent injunctions filed in these cases.

I don’t know why it's difficult, I'll just put in——

Mr. ReynoLps. No, I mean I——

Senator KenneEDpY. Mr. Chairman, I'll put in what the question
was; and what your answer was when you wrote it.

Mr. Re¥yNoLDS. Is that D?

Senator KENNEDY. Yes.

Mr. REYNoLDs. I stand by that answer, absolutely.

Senator KENNEDY. Will you read the first sentence, then?
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Mr. REynvorDs. We did not receive any communications from the
school districts prior to the filing of the stipulations of dismissal. It
has been our general experience the school districts which have
achieved unitary status would prefer to have their cases dismissed,
and the districts were quite receptive when we contacted them.

That’s an accurate statement.

Senator KeNNEDY. Welli, then, you didn’t receive the complaints.

Now, isn’t it also true that four of the eight school boards in the
cases where the so-called joint stipulation was filed have indicated
that they want to withdraw from the stipulations, since they are
content to live with the decrees?

Mr. Reynowps. I think four have said that they would prefer
to——

Senator KENNEDY. I don’t know why it’s difficult.

Mr. ReyNoLDs [continuing). Withdraw if it was going to result in
extended litigation. They have been served by the interrogatories
by the plaintiffs asking them to go back 17 years and catalog stu-
dent enrollments and everything else that might have occurred
over that period of time; and there are four of them that have indi-
cated that the cost and disruption that would be caused by having
to comply with that was such that they would prefer to go ahead
and withdraw from this at this time. I think that’s correct.

Senator KenneDy. So four indicated that they wanted to with-
draw from the stipulations; and I put in, Mr. Chairman, the case
involving the Macon County Board of Education, which has a state-
ment in paragraph 4, that: The defendant has no objection to con-
tinuing of the case and the order of the court, is willing te continue
to operate under the order in this case.

Two more of the eight have sought to withdraw on the ground
that the stipulations were filed in the wrong court; is that correct?

Mr. Re¥yNorps. That may be so; yes. I believe that’s what we say
here.

Senator Kennepy. Well, it doesn’t sound to me like the school
districts think these decrees are all that burdensome.

Mr. Chairman, we have the situation where the Civil Rights Di-
vision filed stipulations of dismissal without the consent of all the
parties; didn’t make any real effort to find out from whom those,
who would know if there had been continuing acts of discrimina-
tion; and had devoted the rescurces that could have been used to
protect civil rights to stirring up needless trouble in cases that
have been operating without complaint for many of the defendants.

I understand my time is up.

[Joint Stipulation of Dismissal documents follow:]
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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF GEORGIA
MACON DIVISON
UNITED STATES OF AMERICA,
Plaintiff,
CHARLIE RIDLEY, et al., CIVIL ACTION NO. 12972
Plaintiff-Intervenor,
v.
STATE OF GEORGIA, et al.,

Defendants.

et et et e S M St S S e S e et

JOINT STIPULATICN OF DISMISSAL
In 1969 the Court crdered the McDuffie County School

District to implement a desegregation plan designed to instituze
a unitary school system. On January 24, 1974 the Court found the
district to be a uniéa;y school system,” dissolved the prior
detailed desegregation orders, entered a permanent injunction
enjoining defendants from operating a dual system, and placed
this case on the Court’s inactive docket subject to being

- reactivated upon proper application by any party or on the
Court’s motion.

The parties by and through, counsel agree that defendants
have fully implemented and complied with all orders of this Ccurt
and have not engaged in unconstitutional conduct since entry of
the 1969 order, that the McDuffie County School District has

achieved and maintained a unitary status in all respects for:
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several years, and that the judgment of this Court has been fully
satisfied. i

The defendants agree that in the future that they shall
continue to operate their school system in conformity with the
United States Constitution and Federal law, In accordance witﬁ
this policy, the defendants'agree that they shall not
intentionally discriminate against students and faculty on the
basis of race, color, or national origin, inclgding actions taken
and decisions made with regard to policies dinvolving employment
of faculty and staff, transportation of students, student
transfers, and school construction. Any aggrieved person may, of
course, file a new suit, notwithstanding this consent decree, if
the Board violates its commitments in this paragraph by
intentionally discriminating on the basis of race in its
administration of the school systenm.

Accordingly, thé parties conclude that the general
injunction imposed in 1969 should be dissolved and that
termination of all jurisdiction and dismissal of this cause of
action, as it applies to the McDuffie County School District, is

appropriate at this time.

./ 1,

Attorney for Baited States Attorney for Defendants

Attorney for Private Plaintiffs

Approved this day of 1987.
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IN THE UNITED STATES DISTRICT COURT FOR THE
HIUDLE DISTRICT OF GEORGIA

MACON DIVISON

UNITED STATES OF AMERICA,

Plaintiff,

CHARLIE RIDLEY, et al., CIVIL ACTION NO. 129%2

Piaintiff-Intervenor,
v.

STATE OF GEORGIA, et al.,

Defendants.

JUDGMENT AND ORDER

The parties have submitted a Joint Stipulation of Dismissal
which this Court has approved. In view of this submission, it is
appropriate that the above captioned case should be closed.

Accordingly, the Court finds that there is no just reason
‘for delay in the entry of rinal.judgment terminating this case
against the defendants and the Court therefore expressly orders
that such judgment be entered in this case.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT the
McDuffie County School District has achieved and maintained a
unitary status for several years, that the'judgment of the Court
has been fully‘satisfied; that orders and injunctions heretofore

ordered by this Court are dissolved, that all jurisdiction over
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this matter is completely terminated and that this case as it

applies to the McDuifie cauﬁty School District is closed and

dismissed.

Entered this day of

, 1987.

United States District Judce

- §
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CERTIFICATE OF SERVICE

I hereby certify that on this the 3rd day of %ebruary, 1988,
I served copies of the foregoing Joint Stipulation of Dismissal
and Prcposed Order on the persons named below by depositing -
copies of said documents in the United States Mailj postage
prepaid to: w2

Norman Chackin’ B .
NAACP-Legal Defense and Education Fund

39 Hudson Street, 16th Floor

 New York City, New York 10013

Elizabeth Rindskopf

Moore, Alexander and Rindskopf
Suite 2030

1154 Citizens Trust Bank Building
Atlanta, Georgia 30303

Michael J. Bowers
Attorney General
State of Georgia

132 State Judicial Building

Atlanta, Georgia 30334
94/ L.
G

NATHANIEL DOUGLAS
Attorney

Department of Justice
Washington, D.C. 2053C
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Offire ol the Attarnep General
Whashinglan, 0. €. 20350

22 February 19¢8

MEMORANDUM FOR HEADS OF DEPARTMENT COMFONENTS

FROM: ‘m. Bradford Reynolds(*Xgﬁ_
Assistant Attorney General and
Counselor to the Attorney General

Fursuant to the discussion at Thursday’s General Management
meetiny concerning Department strategy for the remainder of the
administration, I am attaching a statement of themes for your
review. Please give consideration to ways in which your
activities can highlight and reinforce these themes, and direct
corments or guestions to me.
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2 STKATEGY TOR THE REMAINING MONTHS

Here is a statement of theme:

rparticularly as the “baby boom” generation becomes a
generation of young parents, Americans today are paying more and
more attention to the quality of life in their communities. &nd
almest every major issue they must deal with ~- such as drugs,
obscenity and 2IDS —- involves public health or public safety cr
both. It is time we directed cur efforts toward improving the
public health and safety of our communities.”

In pushing this theme, it is necessary that we state clearly
and cZten the character of the various issues -~ i.e., that they
are rublic health or safety issues. W%e must define them as such,
and insist on the definition, in order to keep the debate on our
terme. In addition, we must polarize the debate. We must not
see}l ”consensus,” we must confront. Of course, ;; must confrcnt
sensibly, in ways designed to win the debate and further our
agenda. What follows is an issue-by-issue ana;ysis that where
possible proposes means of polarization. '

Drugs. Overall, we should send the message that there are
two ways to approach drugs: the soft, easy way that emphasizes
drug treatment and rehabilitation versus the hard, tough approzclh.

that emphasizes strong law enforcement measures and drug testirz.

' Naturally, we favor the latter.

To show our seriousness, we should develop and implement =z

law enforcement strategy that would prosecute users under
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provicions enactcd in the 1986 legislation, and vwe chould
centinue to implement drug testing in the Department and the
executive branch generally, while defending drug tesit:ing in the
courts. The tough approach would excite the drug libertarians
who say drugs shovwld be a matter of private choice; this in turn
would allow us to show how such a view threatens public safety
and public health, and that only our approach can secure these
impcriant goals.

Xlso, and consistent with the tough approach, we should
focus on the need for localities to spend more on drug
enfc::ement‘(and also to prosecute drug users). Currently, leccal
law enforcement agencies are spending only two to three percent
annually on drugs. They must step that up, and prosecute more
drug cases. Otherwise the federal government will be less
effective in its central mission: national and international
drug law enforcement. The Attorney General could announce a
”"plecge campaign,” asking local law enforcement agencies {or
local governﬁents) to increase their drug spending by a certain
(reasonably attainable) percentage. By the day of the
announcenent, we should have lined up “pledges” from several
major cities, such as Los Angeles, Houston, and New York.

Obscinity. Here we must continue our focus éh child
pornegraphy ant obscenity and stress that these phenomena
threzten fhe psychological'health and physical safety of our

chiléren. The "combat zones” of our cities are service statiens
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cf the vice industry, noanctes for pimpe, proviitules and drug
dealers and staging grounds feor street crime and violonce. Ve
wmust atteck the idea that those trefficking in obscenity have a
right to practice their trade. This is not an issue of rights
but ~- again -- onec of public health and safety. ¥e should
aggrassively push our new legislative package, stressing the
chilsd pornoagxraphy portions and the forfeiture provisions. Band ve
cshould encourage use of not only the obscenity statutes, but also
public health statutes, building codes, public nuisance laws, &nd
health and safeiy codes and liguor license rules.

2IDS. Here the point is that RIDS is not a civil rights cx
privzcy issue, but one of public health and safety. While care
rust e taken to protect civil rights, we must take appropristely
designed rneasures to protect communities against the threats
poses by AIDS. We should make periodic reports on our four-point
RIDS rrogram (announced in the summer), and on any defensive
litication that helds off the privacy advocates who challenge
RIDS testing.

Career Criminals. Repeat offenders are plainly a major
threz< to public safety. We should launch an offensive against
career criminals based on the Armed Career Criminal Act and the
Anti-Drug Abuse Act of 1986. The former provides a 15-year
mandaztory sentence, with no parole, for a defendant with three cr
more prior convictions for robbery or burglary, when the currernt

offer.ze involves possession of a firearm. The latter prescribes




o rendetery mininusm 10-yeor or 20-ycar sontence with a moxirum of
life imprisonmenct for drug traffickers with prior drug-related
feleny convictiens. U.S. Attorneye again should be directed to
foces on carecr criminals and ask for these scntences. When such
sentences are handed down, we should advertise them -- through
press releases and press conferences.

. Prisons. Our federal system is overcrowded by a rate of 58
percent system-wide. The inmate population is growing at an
averzge rate of 15 percent a year. The Depeartment estimates that
givern current capacity and with only the additions envisioned by
the zdrinistration’s current plan, overcrowding