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PLANNING AND ORGANIZING A COURtl' STUDY* 

by J. L. Ebersole 

,Federal Judicial Center 

When ICM assigned this topic to me I at first thought 

of preparing something in the nature of a primer. It soon 

became obvious it ,.".ould require many months of solid work 

to develop a thorough, comprehensive tome of this ilk. 

I decided therefore to prepare some comments on the topic 

,"hich I believe are of broB .. d applicability I and to present 

material which can be grist for the discussion sessions 

of this conference and vlhich will, I hope, be occasionally 

controversial enough to elicit energetic rebuttals from 

subsequent speakers. 

I must confess I find problems with a term like "court 

study" (or for that matter with a term like "judicial 

reform"). It has its negative connotations and is subject 

to substantial misunderstanding on the part of the objects 

of the study. Nevertheless, I found, after reviewing a 

number of candidate surrogate labels, that this term is as 

good as any, so 'r ,viII continue to use it while wishing for 

a better one. 

If we are to discuss planning and organizing a court 

study we should have some agreement on what we mean by a 

* Presented at the Conference on Court Studies, sponsored by 
The Institute for Court Management, May 6-9, 1973, Denver, 
Colorado. 

~ • 
1 , 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



.. 
study. 

2 

I would suggest that a court study be broadly 
i 

defined as a study, the purpose of which is: to identify 

and analyze problems and needs; to develop specific programs 

for change; to design a plan for implementation of these 

changes; and, to assure successful implementation of the 

changes. The definition is incomplete unless we include 

the ingredient of implementation. This does not mean that 

persons conducting a study sho~ld be responsible for imple­

mentation, but it does mean their planning should be aimed 

at achieving implementable results. 

When one mentions implementation, one is really 

, b thIn plann;ng ~ study it is essential talk~ng a ou c ange. ~_ 

tllat one consider the implications of change both in the 

broad context of court reform and in the context of court 

improvement studies which are concerned with court reform 

even though they may not involve the type of radical surgery 

usually associated with that term. 

At the broad level of court reform ive confront a 

paradox. The objective, in general, is often to remove 

politics from the cour'ts, but t!he road to this objective 

, '1 ,1 B ly Blal.'r Cook2 has set is pol~t~ca comprom~se. ever 

forth the thesis that court reforms lose not because of 

lack of popular support but because of failure to take 

account of political variables concerning the impact of 

structural changes upon lawyers and judges. She suggests 

that the reason reforms are not put into effect is the 

, 
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paradoxical rejection of the only instrument which can 
f~ " 

achieve reform goals, viz., political bargaining and 

accommodation to satisfy the incumbents of the judicial 

positions and the lawyers and their clients involved in the 

judicial process. One should not overlook the fact that 

courts are agencies of government, and that, therefore, 

changes can be achieved only by political action. 

Although the scope of many court studies may be far 

less sweeping than what we think of as court reform, major 

consideration still has to be given to the change process. 

During the planning stage this requires, as a minimum, 

identifying all of the potential obstacles to change whether 

these be present statutes, present rules of procedure, 

budgets, traditions, or most important of all, individuals. 

Organizational Location and Relationship to A Study 

One's concern with the planning process depends to 

some extent on organizational location and one's relation-

ship to.a study. Because our concern here is with planning 

in general we should distinguish the various ways in which 

one may relate to a court study. A person who is located 

in a court organization which is the passive object of a 

study will not be involved in planning. But there are a 

variety of other circumstances in which individuals will 

become involved in planning. For ~xample, one may be in a 

court which is the object of the study and be actively 

involved as an in-house participant or a project monitor. 
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In some cases the study may have been requested by the court, 

in others the study may have been requested by a separate 

organization such as the state administrative office, the 

judicial council, or the Supreme Court. In other cases a 

court may be an object of a study conducted by a non-profit 

or.ganization or a University which has received a grant to 

conduct studies in selected courts. One might, also be in 

the position of a potential contractor who is preparing a 

proposal for submittal to a court or other agency which 

plans to fund a study. The functional responsibilities of 

persons in these situations will differ, but the basic 

planning principles will be the same. 

A Caveat On Technique 

Courts should be cautious when selecting an outside 

consultant to conduct a study. In addition to the many 

other factors which are considered in selecting a contractor, 

the proposed methodology and the relative emphasis placed 

on it should be carefully evaluated. In my experience in 

both industry and the courts I have sometimes observed 

management and organization studies which had a disturbing 

overemphasis on technique. Such overemphasis in effect 

presents the technique as the solution. Techniques are 

means. Allmving them to loom too large in a study can 

result in distortion which causes "means" to become de 

fact.o "ends. 1I In this context, people who are planning and 

:'V- ,-.• ,."".~ ... .. 
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implementing change have to be artists, not technicians. 

Musicians, painters, or photographers do not realize their 

full potential until they get beyond technique. ,Technique, 

though important, must become almost unconscious before 

beauty and truth emerge in a work of art. Although you 

may accuse me of stretching a bit here let me try to 
~ 

analogize by asserting that whereas an artist is effective 

only when he goes beyond technique, so a court study can 

be effective only when it goes beyond technique and places 

primary emphasis on the goals to be achieved. 

Types of Objectives 

A study plan should be organized around objectives. 

Probably the most important s'tep in planning is the 

definition of objectives. Stated objectives actually 

define types of studies and tell us what types of people 

are needed for a study. The sample list of objectives 

below illustrates the potential variety of types of studies. 

You can see quite easily that each objective tells you ~ 

• lot about tbe nature of an associated study, the condition 

of the court system where such a study is proposed, the 

types of skills required, and the potential for implementa­

tion. I have not attempted to categorize these or label 

them as to type, but you will note there are major differ­

ences in the degree of specificity and that some objectives 

are a response to a problem while others aim toward 

problem definition. 

, 1-
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Sample Objectives 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

To study non-court system structures and 

alternative court system structures and 

recommend a new structure; 

To study judicial selection plans and 

recommend a new plan; 

To improve the management of the court; 

To identify organizational and procedural 

pathologYi: 

To provide a description (using narrative, 

flowcharts, organizational charts, etc.) 

of court processes and practices; 

To compare the operating procedures and 

organizational structure of several courts 

in order to find correlations between 

types of procedures and organizations 

and court effectiveness; 

To analyze procedures and practices of a 

court to determine \'lhich are effec-tive and 

which are dysfuncuional; 

To reduce elapsed time from filing to 

disposition; 

To reduce judge-time per case; 

To determine resource needs and resources 

allocation; 

11. 

12. 

13. 

14. 

7 

To develop work measurement standards; 

To reduce juror costs; 

To develop a system for handling the engaged 

counsel problem; and 

To develop an ADP plan for a court (or 

court system). 

As a general rule one should aim for narrow, precise 

obJ·ect~ves. Th~s may t b 'b ~ ~ no e poss~ Ie in some instances so 

the first step may have to be a reconnaisance surveyor 

preliminary study \'lhich has the objective of finding out 

'what needs to be studied. 

The condition of a court or court system is a control­

ling factor in determining objectives. A unified court 

system which is well administered will benefit from very 

different types of studies than would the type of cour't 

or court system ~vhich Roscoe Pound inveighed against in 

1906 and which, unfortunately is not yet a remnant of the 

past. The results of some types of studies, especially 

those having more specific objectives, are just not 

ingestible by some court organizations. In fact, there 

seems to be a tendency on the part of judges and adminis-

trators in poorly adm~n~stered or 1 ~ ~ poor y structured court 

systems to resist studies per sea The parable of the 

talents is still operative. Better administered courts 

are usually more interested in studies, take active steps 



8 

to request and obtain funds for studies, and are better 

able to implement the recommendations resulting from 

studies. ! suggest you look at the sample objectives 

above again and note which ones make sense for various 

courts 'Vli th 'Vlhich you are familiar. Some of the more 

general objectives may be completely inappropriate for 

well administered courts, some of the more spe~ific objec­

tives may be very low on the priority list for courts 

'Vlhich are not well administered. 

Even though the relative "vle11-beillg" of a given 

court will affect the feasibility of some types of studies, 

you should still strive for maximum specificity in your 

study objectives. There should be an attempt to achieve 

the degree of precision required for hypotheses in sophis­

ticated research projects. Of course in an action oriented 

study you are not able to control variables and you will 

run into the problem of the interrelationships 'Vlhich 

exist among almost every area of study in a court. 

But don't let this deter you. The discipline involved 

in formulating researchable hypotheses can help you to 
, 

define more realistic objectives and will hone your 

thinking and result in better planning. Furthermore, 

the planning process involves developing groups of sub~ 

objectives for each major objective. A plan, in effect, 

9 

consists of a heirarchy of objectives which not only 

defines your goals but reveals the steps necessary to 

achieve them. In contract proposal parlance, these are 

tasks and sub-tasks. The lowest level in the heirarchy 
\ 

should be used to determine the types of skills required 

for the study. This is also the level at which cost 

estimating should start. The discrete costs of the sub-

objectives are the budgetary building blocks for the 

total cost estimate for a study. 

Even though you should aim for specificity and 

"research-type" objectives you cannot expe,'.;.t finality, 

i.e., you cannot expect the objectiv'es to remain the same 

throughout the course of a study,. Unless a contemplated 

study is very narrow in scope it is both presumptuous and 

naive to assume that objectives can be adequately defined 

before funding a contract, hiring a project team, or 

assigning responsibility to an in-house group. A study 

plan thus has to be a dynamic description of \vork to be 

per~ormed which is modified at periodic intervals during 

the study as more knmvledge is gained. Only the general 

goals one starts with can remain fixed. 

Perceived Problems and Needs 

If you are an outsider planning a court study you 

should not assume that your determination of the problems 
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and needs of a court is an adequate enough reflection of 

reality upon which to base study objectives. Nor should 

you assume that the problems as def i~:,ed by the' court are 

necessarily accurate. This lack,of knowledge is recognized 

. d a study abned at defining the prob-in some lnstances ~n 

lems (see items 3, 4, and 5 under Sample Objectives 

above) is requested. But in many instances--especially 

if this is the first study of a given court--planning is 

initiated based on an external organization's concept 

of what needs to be done. This approach entails a high 

risk of wasting study funds. Therefore, you should 

start ,'lith the problems and needs ~ perceived by a large 

sample of the judges and supporting personn.el of the 

court \'lhich will be the obj ect of the study. In other 

words, start with an objec·tive summary of subjective 

,impressions. These perceptions are essential facts which 

must be determined initially. They can be obtained 

through questionnaires, through interviews or through 

various behavioral science techniques. The information 

so gathered may require a major change in the study ob­

jectives and may result in the first study phas'e being one 

of identifying the actual problems and needs of a court. 

A Priori Solutions 

Usually the people in an organization will know the 

best solutions to some types of problems. As you will 

I , 
I 
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recall several of the sample objectives defined studies 

Which had the purpose of developing a methodology (for 

example, reducing juror costs, developing work measure-

ment standards). In these instances the probl~l is a 

given and the purpose of the study is to design a tool to 

be used or to develop a method for implementation of a 

known solution. But in the more general type of study 

where the court is interested in overall improvement 

the perceived problems should be compiled, and to this 

should be added a compilation of sUggested solutions. 

Management conSUltants have for years known that one of 

the best sources of solutions to the problems of an or-
ganization are the people in the organization. Con-
sultants often their see role as one of serving as a COln-

munications link to bypass the organization's information 

impasses and consolidate the knmvledge v1hich already 

exists. Often individuals who are not in positions of 

author~ty are the best source for solutions, but they 

have not had a chance for a hearin9 by those who have the 

authority to adopt new methods. Thus, you should be alert 

for situations where study efforts can be best devoted to 

educating and persuading the "higher-ups" to adopt solu­

tions already knom1 somewhere in the organization. 

Perceptions of the Study Per Se 

If members of a court organization see themselves as 

mere objects of a 'study the prognosis for a successful 

I 
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study outcome is very dim. This perception is likely to 

exist where an external organization initiates the study. 

Therefore it is important, when compiling perceived prob­

lems and searching out suggested solutions, to also try 

to determine how judges and supporting personnel perceive 

the study itself. The study may be perceived as a burden· 

or an irritant ,·;hich, if disregarded, will soon go a'tvay. 

If a majority of the individuals in a court do not per­

ceive e1e study as being potentially beneficial you, as 

planners, must take this into account. It has been noted 

that a judge may not take any leadership in a reform 

campaign for structural or personnel changes unless his 

position is safeguarded and his autonomy and authority 

increased rather than decreased. 3 Although the suspicions 

generated by most court studies will not be as great as 

those generated by major reform movements, negative 

responses can still be expected. Perhaps the simplest 

way to handle this in the planning phase is to ask "What's 

in it for the court?" For example, how will the 

study improve the quality of the judicial process? HoW will 

it make a judge's work ea sier? How 'tvill it help him to 

increase his productivity? How will it make the jobs 

which supporting personnel perform more interesting? 

How will it make them more effective? How 'tvill it result 

in greater respect for the courts by the citizenry? 

--
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Ansl'lers to these questions will help shape the general 

objectives of the study so they are responsive to felt 

needs which an outsider might not otherwise be aware of. 

Existence of resistance to a study or--the more deadly-­

neutrality to a study are conditions which can best be 

ameliorated by using participative management principles 

for every stage of the study including planning. 

Effect of Implementation Factors on Objectives 

Once the implementation stage is reached definition 

of object.ives becomes simple. At this point you kno\-'J 

what the objectives are and you have to be concerned 

primarily with technique and methodology. HOive.ver I the 

problems of implementation should be anticipated during 

the planning stageh These anticipations will often have 

a significant influence on defining objectives and 

fashioning a project plan. Some examples of the ways 

i~ which implementation considerations may affect the 

definition of study objectives are: 

1. What types of changes do you think you 

may be recommending and \1hat authority is 

required to implement the recommended changes? 

(a) Legislative (state, county, city?) 

(b) Supreme Court approved rule 

'I 
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(c) Local Court rule 

(d) Vote of judges (majority or unanimous) 

(e) Decision by Chief Judge, presiding 

Judge, Administrative Judge, President Judge 

(f) Court administrator decision 

(g) Court Clerk decision 

Foreknowledge of the probability that the 

required authority will act gives one feedback 

in advance which can help in setting realistic, 

,attainable objectives. 

20 Can the change be made vii thout requiring 

changes in the practices or procedures or--God 

forbid--the traditional habits of members and 

officers of the court? If so, you are lucky. 

If not, you should carefully distinguish those 

practices or procedures vlhich have a rational 

basis and those ,..;hich exist merely because it 

has al\..;ays been that way. Changes in the for­

mer \vill require a more persuasive argument in 

support of recommendations for r'evision. The 

point is you should know how strongly wedded 

the court is to certain practices so you vTill 

know the degree of effort which will be required 

to move in a different direction. 

15 

You should also be alert to si.tuations 

where major improvements can be made without 

affecting traditional modes of behavior. I 

cannot sketch the range of possibilities here, 

but I can give you an example which 

is illustrative. The Federal Judicial Center 

recently conducted a juror utilization study 

in a large federal district court. One sug-
"'} 

gested,method for improving juror utilization is 

to stagger trial starting times, i.!!:._, to require 

judges to start their trials during time slots 

",hich \vill fit into a systematic utilization 

scheme. During the planning stage we had dis­

cussions with several judges in the court and 

found there was great resistance to this method. 

We therefore made our first objective the com­

pilation of data on the actual starting times 

of ,trials over a period of several months. 

We found there Ivas a nat,ural distribution of 

starting times which would allow improved 

utilization without putting judges into straight 

jackets. We thus developed a methodology for 

" . t II ~nven ory control based on what amounted to 

a natural phenomenon. Once the recommenda­

tions vlere implemented, the wastage of juror 
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cost and juror time \'las reduced by' fifty per-
. 

cent in the following six months. In cost-

benefi t terms ,ve achieved a return on invest-

ment in excess of 10/1 in the first year without 

requiring judges to make major changes in their 

traditional way of operating. 

3. Can more resources be made available if 

the study determines they are needed? You must 

know this in advance. II additional resources 

cannot be made available you have to design your 

objectives so as to achieve improvements within 

these constraints. 

4. If the study is performed by outsiders, 

can the court afford the time (on the part of 

judges or administrative personnel) to partici-

pate in a meaningful way? 'Where they can, 

problems and costs of implementation \,lill be 
, 

greatly reduced. With continuous participa-

tion, the study team can function as a st,imu-
f 

lant. This can be described as a leverage situa-

tion and you can aim for greater results for a 

given budget. I might add that if you are in a 

situation where you have a choice among courts 

'Vlhich may be the situs of a study, look for 
"'" 

leverage si tua tions and select the court ''lhere 

this condition obtains. 

,. 
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5 • What will be the probable loyalty conflicts 

engendered by the recommendations of the study? 

Al though you 'Vlill not kno\,l "lhat your recommenda-

tions will be in advance, you will probably have 

some notion of the types of changes which may be 

required. You can expect conflicts between 

loyalty to known procedures and a kno'Vm organiza-

tional structure and loyalty to ne\v procedures and 

organizational structures which may cause shifts 

in existing relationships. Loyalty conflict 

is just another label for describing the problems 

of change. If the study is designed so as to 

foster participation by members of the court 

and if this involvement is properly nurtured, it 

should lead to a commitment to change by members 

of the court and the resolution of otherwise 

troublesome conflicts. 
\ 

6. Who will be in charge of implementation? 

For some studies a key person or persons who 

can be in charge of insuring implementation 

should be identified in advance. This may be 

the individual who has the authority to decide 

about the recommended change or it may be a 

group of individuals who are committed to improve-

ment of the court. But don't be naive enough to 

think the "strong leader" can always assure 
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success. The lowest person in the pecking order 

in an organization can sometimes easily stifle 

or block desirable changes. So you have to 

consider the impact of a change on everyone in 

the system. If you have used participation and 

involvement; if you have tried to apply principles 

of job enlargement; and if your study has been, 

inter alia, a continuing educational process 

for all members of the organization, then you 

have set the stage for implementation. 

Use of Organization Theory Concepts 

Herbert Simon4 states that the components of a busi­

ness organization are: stockholders, management/ employees 

and customers. If, as he claims, it is not possible to 

understand a corpora'te organization wi thou t viewing cus­

tomers as members of the organization; then surely, by 

analogy, it is not possible to understand a court wi.thout 

considering lawyers and litigants, the role they play 

and the \vays in which they influence the court system. 5 

This is not new to any of you, but it suggests that help­

ful insights may be g~ined by using organization theory 

concepts. Such concepts are also applicable to the 

court's relationships to other organizations with which 

it interacts. A study which is' restricted. to observa-

tion and analysis of the court alone has a small chance 

of success. You can't really understand courts unless 

I 

19 

you view them with a perspective which includes all inter­

acting organizations and individuals. 

Hidden Objectives 

Be sensitive to "hidden objectives" which a court may., 

have. 

term. 

Let me give bvo examples of what I mean by this 

(a) Sometimes a court sees a study as a 

method for getting rid of a Clerk or Admin­

istrator. This may not be revealed to you 

if you are a consultant, but careful dis­

cussion about the study may alert you to 

it. If you become avlare of such a hidden 

objective before the study begins I question 

\'lhether you should continue. It is not 

tha t I think to do so \'lOuld be unethical 

this may be a legitima'te objective. In­

stead/ I say this because in a 'situation of 

this type (and I have kno\ffl of some such 

situations) the court will achieve greater 

improvement by hiring a netol Clerk or 

Administra tor than they lvill from your 

study. If the court wants to spend 

money, let them do so after they make the 

personnel change. 
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(b) Another "hidden objective" may be to 

sell an idea to a legislature, or to a 

judicial council, etc. The court may know 

what changes are needed but may need an 

outsider to confirm it or may need the 

recommendation to come from an outsider 

because of special circumstances. This is 

a legitimate objective for a study, but be 

sure that you as a consultant are a\'lare 

of it. You can be much more effective if 

you knm'l the real obj ective. 

Shifting the Queu~ 

In planning or conducting a study, watch out for a 

solution or change which merely shifts the queue to 

another point in the process. For example, at the appel­

late level, a change which results in a dramatic reduction 

of the time required to prepare the record on appeal may 

cause a queue to build up at the oral argument or de-' 

cision writing stage. Unless the study. also addresses 

methods for reducing the time at these latter stages, 

the only effect will be to shift the queue without any 

change in the overall case processing tbne. Such shifts 

can often occur when changes are made at a given stage 

i.n the trial court process. Orie can expect the elapsed 

21 

time for some stages to be longer than others. Efforts 

should be focused on reducing those time periods which 

will not affect the substantive outcome of a case. This 

principle will not limit a study since most cases have 

stages \'1hich involve only mechanical steps or involve 

essentially "dead time" on the part of the attorneys. 

Delegation 

There has been much discussion about delegation 

(by judges) of nonjudicial du,ties and increased USI~ of 

parajudicial personnel so I would expect this subject to 

be considered in a court study. Increasing use of delega­

tion holds great promise for improving the performance of 

the courts but it does raise other questions. For 

example, a Federal Judicial Center time study shm'led 

federal district judges spend 26% of their time on non­

case related duties and most of this is spent on court 

administration. This should definitely be reduced, but 

we don It knO\,l how much. Judges may not be willing t:o 

give up all administrative burdens. At the trial court 

level, this may be the T.,'lay in "1hich they maintain con­

tact with the pulse of the court and it may be an im-· 

portant factor in achieving a sense of collegiality. 

Some duties of this type may be important to keep them 

in contact with the administrative environment. So 

don't assume that all nonjudicial duties should be 

,,,,. 
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delegated. The problem is to determine the optimum 

level of~delegation. 

The quantum of human interaction is an important 

feature of any job. Many stories are told about appellate 

judges recently promoted from the trial bench who find the 

relative solitude and lack of human contact to be almost 

overwhelming. Stories are also told about trial judges 

who feel "left out" if contacts with !:mpporting personnel 

are reduced when a neH administrator is appointed or a 

new administrative system implemented. There are other 

values of importance which we should not overlook in 

trying to make the courts more efficient. 6 

Anoti1er facet of the subject is the effectiveness of 

particular types of delegation. If decisions made by 

a delegee are subject to review by a judge, and 95% of 

such decisions are in fact referred or "appealed" to a 

judge, then such delegation is dysfunctional. Be sure 

to look for situations where a delegated responsibility 

has become a mere ritual. I question, for example, 

whether pretrial examiners can be truly effective. The 

concept makes sense, but it may be useless in practice. 
, 

Use of Statistical and EmEirical Data in Planning a Study 

The ideal way to plan a study is to start with ex­

tensive data on various characteristics of a court and 

the cases it processes. If such data are available for 

several courts,'a comparative study, which analyzes the 

reasons for differences in individual court characteristics, 
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should be fruitful. Most importantly, you start from a 

base of knowledge instead of from a base of ignorance. A 

few years ago this was not possible, but today there are 

enough information systems in operation and enough studies 

have been conducted to make it feasible in a number of 

states. This is a manifestation of the gradual emergence 

of court administration as a discipline and although 

the field is still weak in theory development a knowledge 

base is accumulating beyond the inchoate stage. 

The Federal Judicial Center will be undertaking a 

district courts study during the coming year. We plan 

to use statistical and empirical data in developing ob­

jectives for this study. Some of the examples which 

follow illustrate the potential for planning based on 

such information. 

A study of civil case processing in the largest 

federal district courts showed that courts which have the 

long~st case processing time ''lere those which have the highest 

percentage of diversity cases on their docket. The study 

also showed that diversity cases (especially personal 

injury cases) tended to ,be "slower type" cases, but that 

the proportion of this 'type of case in a court's docket 

did not fully explain differences in case processing time, 

i.e.,tile "fast" courts dispose of diversity cases in a 

shorter period of time than do "slow" courts. We intend 
r. 
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to make one objective of the study the determination of 

the reasons for this difference. By analyzing procedures 

and various Court and Bar characteristics we hope to be 

able to sho\'1 'i.,hat types of changes would be required to 

make the slower courts' performance equivalent to that of 

the faster courts. For example, the Initial Pretrial 
, 

procedures used by some fast courts seem to have the ef-

fect of flushing out (shortly after filing) diversity 

cases which do not meet jurisdictional requirements. 

Since such cases have a very short life span this could 

be one of the reasons Courts using this procedure are 

faster courts. Once the Bar becomes aware of this pro­

cedure there may be a reduced tendency to invoke federal 

jurisdiction in diversity cases which do not clearly meet 

jurisdictional requirements and this may explain the 

smaller proportion of diversity cases filed in the faster 

courts. In effect, this may be a method by which a 

federal court can exert a degree of control over its 

input. 

Another center study has shown that the number of 

civil case dispositions per judge is more .in accordance 

with the disposition rates of their colleagues sharing 

t.he same bench than in accordance ,·Ii th the average for 

the system. This seems to indicate that the share-the-

,,,ork or "bellwether" effect is operant. If so, this 

, . 
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suggests that differences in local traditions and dif­

ferences in shared expectations (by judges and by 

attorneys) should be analyzed in order to determine the 

causes of this phenomenon. On the other hand, since 

cases in these courts are randomly distributed to judges 

under the individual assignment system, and since each 

judge can, therefore, be expected to have a relatively 

equivalent proportion of each type of case the explanation 

for the apparent "bellwether" effect I' , may 1e part1ally 

in case mix (e.g.! the percentage of diversity cases). 

Thus one of the study objectives will be to explore the 

possible reasons for the effect and to determine what 

types of changes should be recommended. 

In another center study we have looked at potential 

measures of performance for clerks' offic(~s in district 

courts. Various analyses ~'lere performed t:o determine 

,,,hether judges productivi'ty was directly related to the 

amoun·t of clerk support. On a system-wide statistical 

basis we were able to conclude that economic measures of 

clerks' office performance could be separated from judge 

performance once a given threshold level for support 

was reached. The amount of clerk support ",hen measured 

on a total court caseload basis showed no relationship 

to the median time for case disposition per court. But 
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another analysis indicated that the ratio of clerks per 

judgeship has some effect on the median time to termination 

for civil cases but not for criminal cases. The first 

measure was based strictly on weighted filings as a clerk 

workload measure. The clerks-per-judgeship ratios revealed 

a possible individualized effect which does not emerge in 

a system-wide economic measure. One of our objectives, 

therefore, will be to select several courts where the 

economic measure shows that the degree of clerk support has 

no effect, but where an individual judge support ratio 

shows effects on judge performance. By analyzing the 

reasons for the differences in these measures, we hope to 

be able to identify environmental and procedural factors 

,·,hich may lead to better insights into the ''lays in which 

supporting personnel can affect the overall performance of a 

court. 

Our studies show there are very definite size effects 

in the federal court system. By this I mean that on a 

number of measures there are economies of scale related to 

size of court. For example, small courts tend to have 

higher costs per case than medium size courts and medium 

size courts tend to have higher costs than large courts. 

This is characteristic of many types of organizations and 

it indicates that a single standard for resource allocation 

cannot be applied to all courts. I should clarify by 
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noting that here we are looking at data whl.·ch may help in 

determining budgetary requirements for courts of different 

sizes. It appears that for this purpose there should be 

three different standards for courts which fall into three 

size groups. Hopeve ' h' 
y r, even W1t 1n these size groupings we 

find rather significant variat1'ons. Using clerk salary 

dollars per weighted filing as a measure, th ere are varia-

tions \'li thin each group of as high as hlO or three to one. 

Our plan here is to select the courts. hav~ng 
.J,. the highest 

and lowest costs ,.,ithin each size group and compare their 

procedures, organizational structure, and environmental 

factors, in order to determine what steps can be taken to 

improve the performance of the high cost courts. As can 

be seen, the data identify relatively economical clerks' 

offices and the final obJ'ect~ve f th' 
.J,. 0 l.S part of the study 

will be to make improvements 1'n th o er offices in order to 

make them more like the most economical offices. 

The size effects \"hich 'have shown up in our studies 

indicate that ,..,e need to knml! much more about optimal 

organizational structures for courts of different sizes. 

Therefore,'another objective of this study will be to 

attempt to establish guidelines for types of management 

procedures and organizational structures which are appro­

priate for a given size of court. Federal courts have 

grm ... rn d~amatically in recent years and sufficient attention 
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has not been paid to t~e types of management problems that 

occur with an increase in size. Much of our information 

for this objective will be obtained from analysis'of changes 

that have been made in courts which are now operating 

effectively even though they have experienced sUbstantial 

size increases. This experiential data will be combined 
\ 

with concepts from organization theory in order to develop 

recommendations which will help metropolitan district courts 

to be more responsive to the problems which they face. 

We have constructed charts comparing several other 

characteristics of courts. On each chart there are Iiout-

liers,1I i. e. ! those operating much better than the average 

and those operating much less effectively than the average. 

Again by looking at the lIoutliers ll and finding the reasons 

for their relative stunding, we hope to be able to derive 

a number of principles which will point us toward better 

overall court administration. 

CONCLUSION 

Politics has been called the art of the possible. 

To some extent a court study is an exercise in the art of 

the possible, but it has to go beyond this. It should be 

an exercise aimed at converting the previously impossible 

into the possible. 

I 
I 

·1 

When you approach the task of planning and organizing 

a court study, I urge you to do so with a full appreciation 

of the unique nature of the institution which will be 

observed and analyzed and of the special position'of law 

in western societies. You will find that courts cannot be 

viewed as though they were identical to other organizations.' 

Their unique nature can most succinctly be h'ighlighted by 

a statement made by Thurman Arnold: 

liThe task of Jurisprudence has been to make 
rational in appearance the operation of an insti­
tution which is actually mystical and dramatic, and 
which maintains its hold upon popular imagination 
by means of emotionally relevant symbols .... 117 

I do not mean by this allusion to infer that you should 

hesitate when you see an apparent need for change in a 

court. I do mean to infer that you must be sensitive to 

the potential impact of each change and that changes will 

usually be more difficult to make in courts than in other 

types of organizations. When you confront these difficulties 

(as you undoubtedly will) keep in mind the oft quot~d state-
,.-

ment by Arthur Vanderbilt: 

"Manifestly, judicial reform is no sport for 
the short-winded or for lawyers \\lho are afraid 
of temporary defeat. Rather, must \ve recall 
the sound advice given by General Jan Smuts to 
the students at Oxford: 'When enlisted in 
a good cause, never surrender, for you can 
never tell what morning reinforcements in flash­
ing armor \vill come marching over the hill top! ' 118 
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