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THE GRAND JURY 

[Note: The bibliography contained herein represents a 
substantial updating of a bibliography published by the 
Society in 1968.J 

Since 1968, many new articles have been written about 
the role of the grand jury in our criminal justice system. 
The tenor of these articles is quite different from most of 
the earlier ones; particularly noticeable is the rising con
cern about the rights of witnesses who are called to testify 
before grand juries. 

The grand jury is an institution of ancient common law 
origin. Its historic function has been to provide security 
to the innocent against hasty, malicious or oppressive 
prosecution - to act as a shield between the accused and his 
accusers. However, in recent years the institution has been 
under attack. Initially, it was criticized as being an ex
pensive rubber stamp for the prosecutor (an argument which 
won out in England, the country of its birth, where it was 
abolished in 1933). Now, in the United States, the grand 
jury has come under renewed attack, especially at the federal 
level. . 

In the federal system and in 24 of our states,l no person 
may be charged with commission of a felony except by indict
ment returned by a legally constituted grand jury. To comple
ment its indicting function, grand juries in some states often 
exercise their power to investigate independently, within the 
boundaries of the community, any public offenses that may have 
been committed, in order to determine where the responsibility 
rests and whether any indictments should issue. Whether or 
not anyone is indicted, the grand jury often issues a report 
-often referred to as a "presentment"- on its investigation. 

Although most state grand juries have the power to issue 
reports and investigate on their own, they have become generally 
passive bodies of late. As a rule, the grand jury investiga
tion is confined to the jury room. There is almost complete 
reliance on the prosecutor to determine the subject matter, to 
determine the question presented to witnesses, and to provide 
general direction of the investigation he has initiated. 

As the prosecutorial influence increased, and as the 
scope of federal criminal law expanded into regulation of 
business, fighting organized crime, and suppressing perceived 
political conspiracies, federal grand jury investigations often 
have become wide-ranging, coordinated interrogations of suspected 
citizens. The most well-known example of this is the campaign 
against political dis.sidents by the Internal Security Division of 
the Justice Department, which has utilized the grand jury as an 
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offensive weapon by g1v1ng witnesses the choice of answering 
very detailed questions about thei~ life and assooiations or 
going to jail for the length of the grand jury (up to 18 
months). Some of these investigation$ have been widely pub
licized, and the tactics of the prosecution have led many to 
question the fairness of many of the l~ws relating to wit
nesses called before a grand jury. 

The grand jury witness is, in a real sense, at the mercy 
of the prosecutors. The witness may be ordered to appear by 
a subpoena, which, unlike subpoenas used in other proceedings, 
does not disclose the nature of the proceedings~ nor the 
questions which that person will be asked. In a federal pro
ceeding, the prosecutor may summon ~nyone in the n~tiQnto 
testify at the investigation without having to make any 
showing whatsoever that he has any reason to believe that the 
witness has relevant information. 

Onoe in the jury room, the witness is confronted with as 
many as 23 jury members and one or more prosecuting attorneys. 
No judge is permitted to be present, nor is the witness per
mitted to have his lawyer inside the room with him. ~he 
defense lawyer in the "Harrisburg VII" and "Ellsberg" cases, 
Leonard Boudin, points to this as most significant. 

The witness must submit to virtually 
unlimited grand jury question~ng with 
respect to criminal matters, his constitu
tional rights endangered, without the benefit 
of counsel. Our society has no comparable 
institution which sanctions such inter~ 
rogations of a person "legally" denied counsel. 2 

The witness is allowed to leave the room to confer with 
his lawyer in the hall, but even this gives the prosecutor 
an opportunity, if he wishes, to make insinuations before the 
grand jury. 

Another important issue concerns the granting of immunity 
from prosecution to a witness to require him to testify. The 
theory is that the witness no longer needs (nor may he invoke) 
his Fifth Amendment right to refuse to testify if he cannot 
be prosecuted for what he says. The old style of immunity was 
"transactional immunity", whereby the witness could not be 
prosecuted for any action of his connected with the transaction 
about which he testified. In 1970, Oongress amended federal 
law to create "use immunity", which means that the government 
may not use the witness' testimony against him in any way, but 
may still prosecute him for a crime relating to his testimony 
if the prosecutor can show that the evidence against him was 
derived from an independent source. Use immunity was recently 
held constitutional by the United States Supreme Oourt.3 
Oonsequently, the reluctant witness is now confronted with an 
even more perplexing dilemma. 
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As a corollary to this, immunity is often not enough 
for those who prize the confidentiality of their contacts, 
such as n~wsmen or scholars. In June, 1972, in a 5-4 
decision,~ the Supreme Oourt ruled that Earl Oaldwell, a 
newsman covering the Black Panther Party, would have to 
answer questions before a San Francisco grand jury. In so 
doing, the court refused to give legal recognition to a 
"newsman' s privilege." The ~:aldwell decision has caused 
much consternation among lawyers and journalists. As one 
commentator put it: 

For many journalists and scholars, the 
issue is plain: To obey the Supreme Oourt 
decision is to violate crucial professional 
ethics and to jeopardize not only one's 
livelihood, but also the public's right to 
know .... [I]t's suddenly clear that a good 
story can now lead to prison rather than a 
Pulitzer.5 

Finally, in many states, there is no guarantee that a 
grand jury will not issue a report (as opposed to an indict
ment) which could be damaging to the witness' reputation or 
career. Inevitably, these issues are tainted by politics, 
since many critics who deplore the use of such strategy 
agairist political dissidents recognize its utility in break
ing down organized crime. This contradiction has added more 
fuel to the fire. 

The fire always burns hottest when politics are involved, 
but there are some other areas of controversy, which are the 
subject of many of the newer articles and case notes: 

- Are grand juries representative of the entire 
community? 

- Should a defendant have access to a transcript 
of all grand jury testimony which the prosecu
tion plans to use against him at trial? Should 
he at least have access to his own testimony? 

- Should recordation of all testimony be mandatory? 

- Maya witness refuse to answer questions derived 
from illegal wiretaps? Of someone else's phones? 

- May a person be indicted on the basis of evidence 
that would be inadmissable at trial? 

- Should the grand jury be provided with an 
attorney and staff which are independent of the 
prosecutor's office? 
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- Can blood samples, handwriting exemplars, or voice
prints be compelled by grand juries? 

- What role should the supervising judge play? 

A few commentators call for the abolition of the grand 
jury (a constitutional ~endm~nt would be requ::Lred.at the 
federal level), while some simply want to abolish ~ts in
dicting function. Still others want to eliminate its in~ 
vestigative function) Most agree that 13c'ne reform is pec,.. 
essary. 

Grand juries are likely to be surrounded by controversy 
for yeCj.rs to come. Whether they CaP beoalled "j\lries", 
whether they are, in fact, still the "people's panel",or 
whether they have become an arm of the prosecutor are not 
technical legal questions. Th~ attempts to reooncile these 
questions should be of interest to everyone. 
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FOOTNOTES 

IThe source of these statistics was Dash, trThe Indicting Grand 
Jury: A Critical Stage?" 10 Am. Crim. L. Rev. 807, 812 fn. 
24 (1972). In 15 states the defendant miy waive indictment 
in at least some types of cases. 

2Boudin, "The Federal Grand Jury," 61 Georgetown L,J. 1, 3 
(1972). 

3Kastigar v. U.S., 405 U.S. 441 (1972). 

4United States v. Caldwell, 408 u.s. 665 (1972). 

5cowan, "A Kind of Immunity that Leads to Jail; The New Grand 
Jury," N.Y. Times Mag. April 29, 1973~ at 40. 
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revised formulation. 

"Inspection of Grand Jury Minutes by Criminal Defendants." 1961 
Wash. U. L. Q. ~82-401 (1961). 

Analysis of the trend toward fUrnishing criminal defendants 
with grand jury transcripts. 
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Kairys, David. "Jury Selection: The Law, a Mathematical Method 
of Analysis and a Case Study. II 10 Am. Crim. L. Rev. 771-806 
(1972). 

Criticizes the courts for allowing juries to become 
unrepresentative of black, poor and young people. 
Suggests a mathematical methodology and utilizes a 
case study of the jury selection process in the Phila
delphia state courts. 

Kaufman, Irving R. "Grand Jury: Its Role and Its Powers." 17 
Federal Rules Decisions 331-36 (1955). 

A U.S. District Court Judge's charge to the grand jury, 

Klein, Wm. J., Jr. "Pretrial Disclosure of Federal Grand Jury 
Testimony." 48 Wash. L. Rev. 423-52 (1973). 

Cogently argues that every criminal defendant should 
be presumed to thave the right to discover before trial 
all grand jury testimony which the prosecutor plans to 
use against him. Calls for uniform recordation of all 
testim,ony. 

Kranitz, Theodore M. "Grand Jury: Past, Present, No Future." 
24 Missouri L. Rev. 318-29 (1959), 

Kuh, 

An argument against the grand jury, written as an in
troduction for lawyers to the problems involved. 

Richard H. "Grand Jury 'Presentment,' Foul Blow or Fair 
Play?" 55 Columbia L. Rev. 1103-36 (1955). 

Examination of the history, scope and usefulness of 
grand jury reports and presentments. 

Lefcourt, Gerald. "Voir Dire of New York Grand Jury." 28 Nat'l 
L. Guild Practitioner 78-86 (summer, 1969). 

Brief description of voir dire questions of grand 
jurors in New York trial of Black Panther Party 
members. 

Lumbard, Edward J. "The Criminal Justice Revolution and the 
Grand Jury." 39 New York S. B. A. J. 397 ... 405 (1967). 

Argues that abolition of the grand jury would be a 
backward step in the modern trend toward safeguarding 
the rights of criminals. 

MacCorkle, Stuart Alexander. The Texas Grand Jury. (1966) 23 p. 

Mar, 

General description of the grand jury in Texas. 

Patricia. "California Grand Jury: Vestige of Aristocracy." 
1 Pacific L. J. 36-64 (Jan. 1970). 

Describes legislative efforts at reform, selection 
practices, constitutional issues, and the need for 
new legislation. 

"'". It" 
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McInerney, Denis. "Discovery and Use of Grand Jury Minutes." 
1966 Antitrust Law Symposium 91-108. 

Speech describing current trends towards allowing 
discovery of grand jury minutes, with emphasis on 
civil cases. 

Mernitz, David W. "A Practical Handbook of Federal Grand Jury 
Procedure, Prepared for the Use of Attorneys in the Criminal 
Division, U.S. Department of Justice." Rev. 2nd ed. Wash. 
Dept. of Just. (various pagings) (1968). 

Meshbesher, Ronald I. flRight to counsel Before Grand Jury." 41 
Federal Rules Decisions 189-208 (1967). 

Deals with the problem of the lay person's inability to 
determine when he can claim the right against self
incrimination without being found in contempt of court. 

Morse, Wa:vne L. "A Survey of the Grand Jury System." 10 Oregon 
L. Rev. 101-60, 217-57, 295-365 (1931). 

Presentation of data and conclusions derived from an 
intensive study of the grand jury system. 

---.-,------ "'l 

Note, "A Police Officer May Be Compelled to Reveal His Informant's 
Identity to a Grand Jury if the Informant Possesses Legal 
Evidence." 6 Hous. L. Rev. 188-193 (1968). 

Discusses the informer's privelege. 

Note, "A State Grand Jury Report Chilling Freedom of Speech May Be 
Ordered Expunged by a Federal District Court as a Violation of 
the Civil Rights Act of 1871." 71 Colum. L. Rev. 1090-1102 (1971). 

The Kent State grand jury report which criticized a group 
of professors was ordered expunged by a federal court on 
the grounds that it impaired the professors' First Amend
ment rights. 

Note, "Evidence - Informer's Privilege before a Grand Jury." 23 
Ark. L. Rev. 128-31 (1969). 

Discusses a recent Arkansas case on the subject. 

Note, "Fourth Amendment Protection for a Grand Jury \>li tness ." 10 
Am. Crim. L. Rev. 881-904 (1972). 

Discussion of the effect of Gelbard v. U.S. in which the 
court held, on statutory grounds, that a grand jury witness 
has "just cause" to refuse to testify when the interrogation 
is based upon information gained from an illegal wiretap. 

Olson, Bruce T. The California Grand Jury: An Analysis and Evalua
tion of its Watchdog Function. (1966) 465 p. 

A detailed study and analysis, written as a doctoral thesis. 
Bibliography. 

ttOmnibus Crime Control and Safe Streets Act of 1968 - Grand Jury Wit
ness Standing to Suppress Illegally Obtained Evidence." 25 
Vand. L. Rev. 206-19 (1972). 

Recent developments in this area are scrutinized. 



-16-

Osber, Keith E. "Criminal Law - Grand Jury Without Power to File 
a Report Censuring Public Officials Where No Indictment is 
Returned." 12 Syracuse L. Rev. 516-19 (1961). 

Presentation of New York rule that a grand jury must 
either issue and indictment charging a specific crime 
or remain silent. 

Popkin, Samuel L. "The Scholar Invokes his 'Pri vj.lege. ," 9 Trial 
21 (Jan-Feb 1973). 

Interview with Harvard professor who was jailed for 
refusing to testify at grand jury investigating leakage 
of Pentagon Papers. 

Prahl, William G. "The Civil Petitioner's Right to Representative 
Grand Juries and a Statistical Method of Showing Discrimination 
in Jury Selection Cases Generally." 20 UCLA L. Rev. 581-654 (1973). 

Concludes that non-discriminatory jury selection should 
be a cognizable legal interest for all citizens, not just 
criminal defendants. Demonstrates a statistical method 
of analysis and blames the unchecked discretion of the 
selectors for the proven underrepresentation of the Alameda 
County grand jury. 

Rawson, Robert H. "Layman Looks at the Grand Jury." 4 Western Res
erve L. Rev. 19-32 (1952). 

Appraisal of the system by a former grand jury foreman, 
with useful insights into needed changes. 

Rief, James. "The Grand Jury Witness and Compulsory Testimony 
Legislation." 10 Am. Crim. L. Rev. 829-66 (1972). 

Argues for a return to transactional immunity. Written 
before the Supreme Court sustained the constitutionality 
of use immunity in Kastigar v. U.S. 

"Rights of a Witness Before a Grand Jury." 1967 Duke L. J. 97-135 
(1967) . 

Argues that the right to counsel for grand jury witnesses 
is a natural extension of recent Supreme Court decisions. 

Ruffner, Ben F. "Two Are Better than One." 9 Trial 24 (Jan-Feb 1973). 
California Supreme Court judge discusses that state's 
grand jury system. 

"Rules of Evidence as a Factor in Probable Cause in, Grand Jury Pro
ceedings and Preliminary Examinations." 1963 Wash. U. L. Q. 
102-24 (1963). 

Analysis of state and federal case law. 

Schwartz, Helene E. "Demythologizing the Historical Role of the 
Grand Jury." 10 Am. Crim. L. Rev. 701-70 (1972). 

A readable and interesting historical discussion of the 
origins of the grand jury and a comparison of its abuses 
in political cases in the past with similar abuses in 
recent political cases. 

Scigliano, Robert G. "The Grand Jury, the Information and the 
Judicial Inquiry." 38 9.::e~ofl L. Rev. 303--15 (1959). 

Concludes that grand juries "fill and important role in 
the investigation and accusation that leads to the pros~ 
ecution of crime." 
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Scigliano, Robert G. The Michigam One-Man Grand Jury. (1957) 100 p. 
Examines the relative roles played by courts and legis
latures in the formulation of public policy with respect 
to the Michigan Grand Jury law. Bibliography. 

Segal, Bernard L.; Spivack, Gerald W.; and Costilo, Barry L. 
"Obtaining a Grand Jury Investigation in Pennsylvania." 35 
Temple L. Q. 73-101 (1961). 

Synthesis of Pennsylvania Court decisions on the neces
sity of grand jury investigations. 

Seltzer, C. Zachary. "Pre-trial Discovery of Grand Jury Testimony 
in Criminal Cases." 66 Dickinson L. Rev. 379-401 (1962). 

Discusses the defendant's right to pre-trial inspection 
of grand jury testimony. 

Shannon, J. P. "Grand Jury: True Tribunal of the People or 
Administrative Agency of the Prosecutor?" 2 New Mexico L. Rev. 
141-70 (1972). 

Through the use of several case studies, the author 
contends that the indicting function of the grand 
jury should be abolished due to the danger of un
checked prosecutorial discretion. 

Sharp, Robert D. "Grand Juries - An Investigative Force." 9 Trial 
10 (Jan-Feb 1973). 

A federal prosecutor lauds the grand jury's investigative 
function. 

Sherry, Arthur H. "Grand Jury Minutes: the Unreasonable RuJ.e of 
Secrecy." 48 Va. L. Rev. 668-84 (1962). 

Criticizes the traditional secrecy of the grand jury 
minutes in light of the trend toward liberal pre-trial 
inspection practices. 

Spain, John. "Grand Jury, Past and Present: A Survey." 2 Am. Crim. 
L. Q. 119-42 (1964). 
-- Summary of grand jury law in each of the many American 

jurisdictions. 

Steele, W. W., Jr. "Right to Counsel at the Grand Jury Stage of 
Criminal Proceedings." 36 Mo. L. Rev. 193-214 (1971). 

Argues that denial of counsel at the critical stage of 
grand jury interrogation is incongruous and indefensible. 

Stevenson, M. E. "Federal Grand Jury Secrecy." 5 Gonzaga L. J. 
255-69 (1970). 

Discusses the pros and cons of grand jury secrecy with a 
cautious call for liberalization. 
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Stinehart, Roger R. "Constitutional Law - Standing of a Witness 
Before a Grand Jury to Challenge Evidence Procured Through 
Illegal Wiretapping - Applicability of Omnibus Crime Control 
Act of 1968 and of Fourth ./j.mendment." 33 Ohio St. L. J. 
181-205 (1972). 

An analysis of the 3rd Circuit's decision in In re Egan. 

Tigar, M. and Levy, M. R. "Grand Jury as the New Inquisition." 
50 Mich. S. B. J. 693-700, 717 (1971). 

A general denunciation of "trial by grand jury." 

Toomey, David C. "Discretionary Power in the Judiciary to Organize 
a Special Investigating Grand Jury." 111 U. Pa. L. Rev., 
954-73 (1963). 

Argues in favor of trial courts' discretionary power. 

"Unconstitutionally Obtained Evidence Before the Grand Jury as a 
Basis for Dismissing the Indictment." 27 Maryland L. Rev. 
168-82 (1967). 

AnalYSis of recent case law. 

Villalobos, Edward A. "Grand Jury Discrimination and the Mexican 
American.1t 5 Loyola (L.A.) L. Rev. 87-125 (1972). 

A strong brief opposing discrimination against Mexican 
Americans in grand jury selection, expecially in Los 
Angeles County. 

Waltz, Jon R. "A Grand Jury on Trial: Mayor Daley's Way with 
Justice." 213 Nation 460-68 (1971). 

Watts, Lewis POindexter, Jr. "Grand Jury: Sleeping Watchdog or 
Expensive Antique?" 37 N. Car. L. Rev. 290-315 (1959). 

Hypothesizes that in the future, the grand jury will serve 
mainly as a check on the honesty of government officials. 

Weisman, Peter and Postal, Andrew D. "The First Amendment as a 
Restraint on the Grand Jury Process." 10 Am. Crim. L. Rev. 
671-99 (1972). 

Explores the perceived threat to First Amendment rights 
posed by grand jury investigations - with hints for the 
practicing attorney. 

Whyte, James P. "Is the Grand Jury Necessary?" 45 Va. L. Rev. 
461-91 (1959). 

Detailed discussion of English and Colonial history plus 
a listing of advantages and disadvantages of the system. 

Wickersham, Cornelius W. "The Grand Jury - Weapon against Crime and 
Corruption." 51 A. B. A. J. 1157-61 (1965). 

Answering the A~tell article (op ~it), the author argues 
that the grand Jury protects the public from crime and 
criminals while affording protection to those accused of 
crime. 
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Winograd, Barry and Fassler, Martin. "The Political Question." 
9 Trial 16 (Jan-Feb 1973). 

A strong, well-informed attack upon the recent use of 
federal grand juries to harass political dissidents. 

Younger, Richard D. The People's Panel: The Grand Jury in the 
U.S., 1634-1941. (1963) 263 p. j 

Historical study of the grand jury system, concluding 
that it "remains potentially the strongest weapon 
against big government and the threat of 'statism'''. 
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