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PREFACE 

This research project was undertaken for the California 
Office of Criminal Justice Planning (OCJP). Funding was 
provided through OCJP grant #IS93-E. Responsibility for 
the study was vested in: 

Anthony L. Palumbo, OCJP Executive Director 
Palmer Stinson, Chief, Planning and Programs 
Richard P. Gist, OCJP Project Manager 

The study involved part-time efforts of many researchers, 
including Public Systems incorporated staff members, 
selected special consultants, project advisory board, 
and consultants from the California Youth Authority. 

The broad objectives of the study were: (1) to document 
the many facets of the process through which offenders 
pass prior to entering the correctional system (viz., 
the intake system); (2) to evaluate the potential for 
increased diversion programs; and (3) to make recommenda­
tions for the improvement of the intake process. 

The study should be useful to practicing professionals 
and administrators in the various criminal justice agen­
cies involved in the intake process. It should also 
provide a basis for future local and state planning 
efforts and for developing legislation to enhance intake 
and the criminal justice system in general in the State 
of California. 

The opinions and recommendations expressed in this report 
are those of the professional project study team and do 
not necessarily represent the concurrence of OCJP, the 
members of the advisory committee, or the various agencies 
contacted during the study. 
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RECOMMENDATIONS 

,RECOMMENDATION 1. Eve~y law en60~aement agenay ahie6 
exeautive ~hould p~ovide, 60~ both line and middle 
management pe~~onnel, w~itten guideline~ and on­
going t~aining to expand on tho~e guideline~ in 
poliae deai~ion making. 

RECOMMENDATION 2. The Bu~eau 06 C~iminal Stati~tia~ 
~hould, with pa~tiaipation by the va~iou~ poliae 
agenaie~, adopt a uni60~m de6inition 06 a~~e~t and 
othe~ poliae deai~ion alte~native~ and attempt to 
have all law en60~aement agenaie~ comply with them 
in implementing and nepo~ting ~uah deai~ion~. 

RECOMMENDATION 3. To the deg~ee po~~ible, eaah poliae 
agenay ~hould impiement ~egulan 6eedbaak and eval­
uation p~oaedu~e~ to pnovide up-to-date in60~ma­
tion on the ao~t e66eativene~~ 06 va~iou~ deai~ion 
alte~Y/,at-ive~ . 

RECOMMENDATION 4. A genenal pn.[naiple at all -intake 
deai~ion point~ ~hould be that no one ~hould be 
moved 6unthe~ into the 60hmai ju~t;ce ~y~tem unle~~ 
the~e i~ ~u66iaient evidenae to ju~ti6y ~uah a 
deai~ion. The bunden 06 p~006 ~hould be on the 
~y~tem, ~atheh than on the individual, to ju~ti6y 
6u~the~ movement into the ~y~tem. 

RECOMMENDATION 5. The Juvenile Count Law ~hould be 
amended to ~equi~e that juveY/ile p~obation 066iae~~ 
alway~ make a 60nmal ~eaommendation a~ to di~po~i­
tion la~~uming a 6inding i~ madeJ, a~ i~ nequined 
by law 06 adult p~obation 066iae~~ when p~epa~ing 
p~e~entenae ~epo~t~. 

RECOMMENDATION 6. P~obation 066iae~~ ~hould ~etain ~ole 
autho~ity 60~ 6iling 601 and 602 W&I petition~ in 
juvenile aou~t~, but ~hould make ~egulan Uhe 06 
di~tniat atto~ney~ to a~~i~t them in evaluating 
evidenae and deaiding what aha~ge~ to 6ile a~ well 
a~ to p~e~ent the evidenae in aonte~ted aa~e~ whe~e 
the mino~ i~ ~ep~e~ented by aoun~el. 

RECOMMENDATION 7. Legi~.e.ation Mwuld be developed 
~eganding the detention 06 a mino~ to ~e~olve the 
exi~ting aon6liat between Seation 635 W&1 and the 
aa~e deai~ion~ di~au~~ed above. 
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pne..6entenc.e 1nve..6tlgation.6 on 4eaond time dnunk 
dniven4 aJLe. to be. plLepaned by the county pnobation 
cl e.pa/L,tm e.l1:t . 

RECOMMENDATION 22. Count~ .6hould not place de~e.ndant4 
on 60nmat pnobatlon without 6Ln~t neque..6tlng a 
pJLe..oente.l1ce. nepoJLt. 

RECOMMENDATION 23. The State Judle.ial Counail and the 
plLe.61ding judge4 06 each benc.h .6hould make lncne.a~ed 
e~6oJLt.6 to pnovide. negutaJL tnainlng, both 06 the. 
c.on~eJLe.nc.e type. and by me.al1.6 06 wlLltte.n guldeline~, 
geaned at pnovidlng mone con.6J.6te.ncy 111. ~e.ntenc.ing 
60JL .61mllaJL type..6 06 o66e.n.6e..6 and o66endeJt.6. 
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RECOMMENVATION 24. Vive4~~an ~ho~ed no~ take ~he place 
16 dea41mlnallzat~on th40ugh legi4lative ahange~. 

RECOMMENDATION 25. Dive4~ion p40g4am~ ~hould not be 
u.6e.d whe/u! JLele.a~e,6ILOm :the, 4Y.6,teJn WOLt.e.d have been 
,t h. e CU .. 6 pO.6 .i.,t,l. 0 n . 

RECOMMENVATION-26. The On6iae 06 C~~m.{nal JU.6tiae. Plan-
1'I..Lng .6 hOLL.ed LLV/,d I!/t,tct/ae a pJe.oglt.CWl :to e . .6.tabLL.6 h. a:C 
lea.6t m~nimal d~ve4.6ion .6tanda~d.6 ~04 th.e .6tatewlde 
app,e,Laa.t,l.on 06 d.{.velt..6,{ .. on a.t:te4n.a:t.(.ve.6, On bo,th :the 
juvenile and adult level.6. 

RECOMMENDATION 27. The. 066iae 06 C4Iminal JU.6tiae Plan­
nIn9 ~hould de.velop a dive~.6.{on evaluation ma.6te~ 
p.e.a 1'1 • The p,e.Ctl~ .6 17.0 LL.e.d be, a bj~ () cLel, .6 c"L e VI .. t,L 6.(, aa.e.e. U 
valid, expe41mental de.61gn, which would lead to a 
bette~ unde.~.6tandlng 06 the e661cacu 06 dive4~lon. 

RECOMMENVATION 28. Speci61c p~oject.6 4hould be 6unded 
to evaluate the e66ec~Ivene.6.6 06 va~iou.6 mode.6 06 
dlve4.61oM 604 va4Iou.6 ~ype~ 06 od6enden.6 aga~n~t 
not only mo~e 604mal clt.lmlnal jU4tlce plt.oce..6.6ing, 
b Lt,t a.e.6 a CLg a.t /~.6 ,t e v e/1. .e e . .6.6 Jt e,.6 tJ(,{.a,t'{, v e ha.ndLL n9 
(e .• g., 1'1.0 t~ea;tmen.t cd; aLe OIl. l'coul1..6e.e. aVI.d JLe.ee.a,.\('''). 
The.6c· p~oject.6 .6hould It.e.aeiue plt.i041ty ovelt. dupli­
aated dlvelt..6ion plt.oje.ct4 in di66elt.ent coun~~e.6. 

RECOMMENVATTON 29. Pol~ae-level d1ve44lon 601t. juven~le.6 
~hould be mOlLe 6ullU evaluated; majolt. que.6t~on.6 to 
be an.6wehed ~evolve a4oun.d the It.elat~ve value 06 
police-phovided a.6 0pp04ed to pollae-4e6elt.~al 
.6 e./(. v,L c e . 

RECOMMENDATION 30. P4~QIt. to the dUl1.ding 06 a potential 
dlveh4ion pJc.og4am, ope~atlonal guldel~ne4 4hould 
be w4~tten, 4pealdying alea4ly= the objeat~ve4 06 
,the p'LoghCUll, aLLel'L,t e.e,Lg,i.b,LU .. ty a JI. Lt el["i" a , ,the 
~peal6Ic plt.ognam evaluat~on methodology, and the 
mean.6 by wh~ah aUlt.4ent p40gILam ~11.60~matlon l.6 to 
be made ava~lable to d~ve44ion dec~4~on makeIL4. 

RECOMMENDATION 31. Vive4.6iol1. p40g4am.6 4hould have 
alient pCIL60lt.mance 4ev~ew4 at expl~cit t~me.6, 
w~th jU4tld~cation 604 4~te.nt~on ~n the pILog4am at 
each 4ev~ew. In geneJc.al, d~ve44ion pJc.og4am4 
.6ho~ed be 60Jc. a max~mum 06 one yea4. 
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RECOMMENVATION 32. Ve.6en.6e aoun.6e.l .6houtd alway.6 be 
ava~lable at the It.eque.6t 06 the de6endant (04, ~n 
the aa~e 06 m~n04.6, 06 h~~ palt.ent o~ gua4d~an) at 
all .6tage~ 06 dlve4~~O" p40ae.6~~n9. 

RECOMMENVATION 33. Leg~~lation ~hould be d4a6te.d which 
would enable .6ucae.6.66ul dlve4~~on cl~ent~ to have 
applt.op4iate d~~po.6~tion.6 l~4ted ~n the~4 cn~m~nal 
a44e.6t It.eaolt.d, ~.e., to .6how alealt.ly that the 
aha4ge(~) welt.e el~.6ml4.6ed. 

RECOMMENVATION 34. state. and local gove4nment4 .6houtd 
ma~e available the 6und6 e44ent~al to allow communi­
t~e.6 to develop the It.ange 06 ~npatient and outpa~ 
tlent .6e~v~ae.6 neae.6~a~y to handle the common d4un~ 
out~~de 06 the c~~m~nal jU.6tiae 4y~tem. At the .6ame 
time, the state 4hould aon4~de4 adopting the Unl60lt.m 
Alcohol~~m and Intox~6~aation Act. 

RECOMMENVATION 35. A.6 400n a4 ~ea.6onably adequate altelt.na­
:t,Lve~ :to ;{;he ja,a., (O/~ alteJl.nativ(?,4 that aILe at lea.6t 
a.6 adequate) aan be developed, the leg~4latu4e .6hould 
4epeal le9i.6la~~on which make4 common dlt.un~enne.6.6 a 
clL,Lm e. 

RECOMMENVATION 36. Law.6 govelt.ning the U4e, p0.6.6e44~On, 
manu6aatult.e, Olt. .6ale 06 ma4~juana .6hould be made 
4lm~lalt. to tho.6e law4 gove4n~ng alcohoL. 

RECOMMENVATION 37. All laW4 wh~ah plt.oh~b~t p4~vate. 4exual 
b ehav~oll. between ao 1M ent,Lng adul.t.6 I ~nclud,Lng PJc.04 ti­
t~t~on and homo.6exual~ty, .6hould be Jc.epealed by the 
legi4latulLe. 

RECQMMENVATION 38. Atl law4 p40h~b~t~n9 publ~a 04 plt.ivate 
gambl~ng 4hould be ILepealed. 

RECOMMENVATION 39. Eve4Y e6604t 4hould be made to max~mize 
the development 06 aommunity-ba4ed alte4nat~ve4 to the 
juven~le jU.6t~ae .6Y4tem, palLt~aula4ly 604 thO.6e youth.6 
wh04e behav~o~ i4 not 4uah that it would con4titute a 
alt.lme dOlL an adult. 

RECOMMENVATION 40. EveILY ed604t 4hould be made to maximize 
the development 06 dive4.6~on alteILnatlve4 (to Jc.outine 
pILoae44~ng) w~thin the juvenile jU4tice 4Y4tem 604 
the.6e. type4 06 youth4. 
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R E C OMM E NVAT rON If 7: V Q,:Ca.,Leed lUl~ ealLo..it ,6 Ito tLe.d be 
c.o I't.dttc.ot' eel ,to eXI',e,oJ~ e .tlt (!" e6 6 e.c.,t.( ~J Q.lt e..'&.6 0 6 ct"e,.te,/01.Ct.­
tivt.6, by a valLie.ty 06 me..a.6ulLQ..6 (inc.luding c.04t, 
Jt.e.c.,[di.,\1,(.6t11, Ct./'td .6,t:,Lgma.l, 06 .the. mO.6,t )J/(,oHl,L.6,(ytg 
tupe..6 06 .6uch alte.lLna~ivt.6 both within and out~ldQ 
06 th 0, j LtV ClI'l,'( ft.!, J u,.6 :U.c. e. .6 U.6 :telll . 

RECOMMEN'DATI0N 42. The, trc . .6ca"ta.,tiol'l c.eCt.tt.6QIt 06 602 W6!, 
J. e. 1 the, pJunJ,t.6.(,on a.e,tow,Lrt9 C.OtLJLt.6:i:O dQ,.6.(gl'ta:(·Q a 
601 WIO c.a4e, oU IHQjL(I, Jtc,pi:t.L:Uon 06 ,the 601 WO'[ 
behauioh, ~hould be hepealed. 

l<F.COMMENtlATTON 48: Tlte, .ea,t;te,Jt. pOJt.t:,(,OI'l 06601 W81 (Hwho 
6JlOtll al'l.lj o..atL6Q ,(I, lrt dal'l.ge//' 06 .ee,a,cliJ'l.9 a I';, JeUQ" 
d"t.6.6 0 ,f tL,tO f ,e (? tOri, 0 It .tHlIll 0 /I,(t.e. .e .. ,( 6 e.. ") .6 flo Lt,.e d b Itc. 

)(, Ql' Q a.e, tJ"d • 

RECOMMEN'OATTON 44. Sta.te, M1.cl .eoc.a.,e gO\)i,!)/.,Ittlle..I1.;t.6 .6/w((.,e,cl 
.{ 1'L,C:t,{cc·t· Q, .( III III Q cU a,t Q a.l'td ,to 1'1.9 '-/Lang Q, p,e.a. ),/.)1t 1t9 a. 1'1 d 
6uud~n9 Q6604t~ to ma.ke.. available.. the whole At1uge 
Cl 6 UI(! I'!:ta..e I/. C!.t1.e tit ..6 Q)C v l c. e..o(.\ It (! ed c,d .( It C. a hJ((!,c:tl 0 I'l.ct,.e 
p1f 0 9 ItClIll.,c, C(,lld 6 ac"(,,e ["U e.6 , 

RECOAIMEN'DATTON 45. WhQJl. Cl IHLgo,t,La,ted gtt,Le,ty ):J,e,e..a .(.6 
e, n t Q)t Q,d, ,tit e, c. 0 tth,t It Q, 0.. a )t.d .6 fw u,.e.d co YLbl.t It a c .. t ealr 
.6ta..tOll1QIU· 06 :(:/tQ, pJt.e.cL6C!. c.ol1.clLt'(,Of1.j ttl,tde)t wh.·t,ch ,Ct 
i.6 Q,u.tQ,hed dltd the COUlLt'~ lLea..6OI't 60lt dC.C.e..pt~l'tg It. 

R E C (1 AIM E N'D A Tl 0 N 46. T a III a X ,(,Ill ,[ z e. Q,qu.aLL.ty 0 6 j tl.6 ,t.(,c. e., 
c..de,11. pltO.6 (l,C.tLtO/L f ~ 06 O,(,c.e, .6 hotti.d have. a wJtLt:te,I't .6 et 
06 gu.(,de.e,tl1.C! . ..6 9 0V C!.Jt.I't,(J1.9 ,the. p.ee.a YI.<1go,t,la:t,LoVl..6 06 
aLL ..6ta66 JI't tha~ o66lce.. 

RECOMMEN'DATION 47. Eac.h judiclal bc.Y/.c.h .6hould e..6tt1b£l.6h 
o..,e,eaJt t,tllle, ,e,.t,lll,L,t.6 a6,:telt wh,Le.h. p,e.ea 11.c.go,t,ia:t,LoYI . .6 H1CtU 
no tOl'l.gC.h be ao..o..epted, exo..ep~ in unU.6ual o..iltc.um­
.6tanc.e.6 dud with the appJtoval 06 judge and pJto.6ee.utoh. 

RECOMMENVATTON 48. No p,tea l'tego.t,La,tloI1,.6 .6hOLl".e.cl be 
ao..c.e.p.ted U.I'L.e.e..6.6 ~he. de6 el'tdal't,t Olt. I11,LI'LOIt. ha.6 heid .the 
o p p o Jt.tLU1,cty 6 OIL e.o ll.l't.6 e.e. a.ltd, ,i.6 he. /1d.6 e. 0 u. Yt.6 e.,I?., 
.6 ho LLtd be. e.o ~LdLl, e..t e.d 0 Y/..ty .i. 1'1. .th e. pit. e . .6 e no.. e. 0 n e. a IHl..6 e.e. . 

RECOMMENDATION 49. Ab.6o.tute.ly 1'1.0 PJt.e..6.6Ult.e, OJt. ~ndu.e.e.l11el'tt.6 
.6hou.td be. uti.tlze.d to e.naoult.age. a dedendant o~ m~l'tolt. 
.to e.lt.te.Jt. .Llt.to a p.te.a l'Le.g ot.La,t,( on. 

RECOMMENDATION 50. The. o..ou~t .6hou.td not e.l'tte~ into ple.a 
baJt.ga~n.6 but .6hou.td o..a~e.6ully It.evle.w any .6u.ah ne.go­
t~atlol'l..6 a.6 outl~ne.d fuy the. Nat~onal Adv~.6olt.y Comml.6-
.6 .Lo 1'1. a I'L CJt.llll~na.e. J tU) .t.Lc. e. S ,ta I'I.dalt.d.6 and Go a..t.6 . 
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CHAPTER O~E 

INTRODUCTION 

Crimo, and, society's reDction to and handling of it, 
continuos to be one of tho primary concerns of almost 
every citi.zen. Rocked with regularity by carthquakc~ 
size crimes such as the "Zobra" killin.gs and SLi\ assas­
s1nation and kidnaping and the almost dally tremors of 
the Watcrgate aftcl'JIIuth, the public j s constantly reel., 
i ng in COilfwd on over the causeH and. pervasiveness oJ: 
crimo at (wery lovel or society and the seemingly Cutile 
efforts to fight Jt. 

This study has no marc solutIons ror those overall prob­
lems than any other study or individual. Iloweve't',.it 
docs l.'Hldress a specific portion of the c:rim,inal justice 
apparatus in CalifornIa, viz., the corrcct.ional 'intake 
system, and makes (l number of recommendations that it 
is believed would improve that purt of the criminal 
justice system anti, hopefully, thereby would enahle 
other parts of the system to function more effectivoly. 

Thls introductory chapter provides a brief statement or 
the study background and objectives, an overview of the 
correctional intake system as a whole, and a summary of 
the methodology used. 

STUDY BACKGROUND 

Along with other facets of the crime problem, the in-
take portion of the correctional system has, during the 
past few years, been the ~ource of growing concern and 
controversy. The failuTo of the overall correctional 
system to reduce crime effectively, the concern over 
the labeling and stigmatization of the criminal justice 
machinery, the exorbitant costs of that machinery, the 
trends to handle many "offenders" in other types of pro­
grQms, the requostioning of the purpose and scope of 
corrections, the wide disparity in intake decision 
making among agencies and jurisdictions, the increasing 
safeguards on individual rights, and numerous other 
issues have focused attention again and again on those 
processes that lead to formal handling by the correctional 
system. 
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As far as the study staff is aware, there has never been 
a systematic examination of correctional intake pro­
cedures and processes in California. The 1971 California 
Correctional System Study, performed under the auspices 
of the State Board of Corrections, originally was intended 
to encompass intake as well as other correctional issues 
but, due to budget and time constraints, the intake system 
had to be eliminated. The scope of that major study was 
limited to that part of the correctional system from 
adjudication or sentencing through discharge. However, 
from the inception of the study, criminal justice officials 
and workers throughout the State voiced considerable con­
cern over the elimination of the intake system from the 
study's focus. Hence, the very first recommendation of 
the study staff was that: 

"The State of California should immediately 
undertake a study of the intake process in the 
entire correctional system. 1ncluded in such 
a study should be the intake process involving 
both adults and juveniles, the use of citations, 
bail and O.R. (Le., release of persons on 
their own recognizance), housing of unsentenced 
offenders, and the need for diverting certain 
categories of behavior out of the correctional 
system into some other more appropriate sys­
tern. ,,1 

In July, 1972, the California Probation, Parole and Cor­
rectional Association formally requested Governor Reagan 
to initiate such a study of the intake system. The 
Governor subsequently requested the California Council on 
Criminal Justice (since renamed the Office of Criminal 
Justice Planning) to consider this request. The Council 
did plan and fund such a study--although on a much smaller 
scale than many had hoped for originally. In August, 
1973, the study contract was awarded. 

STUDY OBJECTIVES 

As defined by the California Council on Criminal Justice 
in their Request for Proposals, the major objectives of 
this study were: 

(1) "To provide a detailed report to correctional 
administrators, Council staffs, regional 
criminal justice planning staffs, and others 
concerning the process at each of the de­
cision points through which an offender 
passes before entering the correctional sys­
tem, and to make recommendations." 

IFootnote references appear at the end of the report, 
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(2) 

(3) 

"To adequately document to officials 
of government, legislators, and the 
public the potential for increase~~se 
of d~version for the purpose of mInI­
mizing the penetration into the crim­
inal justice system of persons whose 
behavior is essentially non-criminal 
or marginally criminal and for the 
purpose of moving such persons out of 
the formal criminal justice system 
into an alternative, and to make rec­
ommendations." 

"To thoroughly describe the impact on 
correctional programs which takes place 
as a result of detaining alleged but 
non-adjudicated offende~s in. custodial 
settings operated by correctIonal 

k d t · " agencies, and to rna e recommen a Ions. 

The first major thrust of the study was the.development 
of models of the intake decision process WhICh currently 
exists. It was immediately clear that the adult and 
iuvenile processes are very different in many aspects. 
Hence separate descriptive models have been developed 
for e~ch. Furthermore, the process inc1udes.points of 
discretion involving law enforcement, probatIon, prose­
cution and courts, so each of these agencies has been 
investigated in some de~ail .. Separate.Juveni~e.and A~u1t 
Intake models with a dIScussIon of maJor decIsIon pOInts, 
alternatives,'and influences on decision making, are 
presented in Chapters Two and Three. 

The cori;ept of diversion has become increa.~ingly popular 
with many criminal justice personnel, partlcularly.th~se 
from corrections, in the last few years--although It IS 
also challenged by many, notably some law enforcement 
officials. Because of the existing controversy and the 
tremendous potential of diversion, study staff have de­
voted a major portion of the ~tudy r~sour~es to a s~stem­
atic investigation and analysIs of.dlve~slon,.both In. 
theory and practice. A comprehensIve dlScu3slon of dIver-
sion is provided in Chapter Four. 

The RFP specifically asked f~r an e~a~in~tion ~f the 
potential for greater div~rsl~n of !lctlm1ess offenders 
and juveniles whose behavIor IS not Illegal for adult~, 
but noted that dependent children (as defined by SectIon 
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600 W&I) were not to be included in the study. Because 
of the importance and complexity of this issue, Chapter 
Five is devoted to the question of inappropriate clien­
tele. 

Several other cri tical intake is sues which required sp,ecial 
consideration emerged during the course of the study. 
These issues, along with the quesiion of the impact of 
unsentenced jail inmates on correctional programs for the 
sentenced inmate, are addressed in Chapter Six. 

INTAKE PROCESS OVERVIEW 

The California Correctional System Study pointed out that 
in 1970 there were approximately 274,000 persons in the 
formal correctional system on anyone day and that the 
annual cost for handling these offenders exceeded 
$220,000,000. 2 This correctional population represents 
about one fifth of the number of arres t., in a given year 
although these offenders probably account for more than 
one fifth of the total ~rests due to multiple arrests of 
the same person. In any event, it is clear that the 
arrest and intake machinery acts like a giant sieve which 
sorts out the vast majority of offenders prior to adjudi­
cation and sentence. 

Exhibits 1-1 and 1-2, which are flow charts of the Juvenile 
Intake and the Adult Intake Process respectively, present 
an bversimplified picture of this sieve. Each process con­
sists of a complex series of decision points and alterna­
tives that are discussed in detail in Chapters Two and 
Three. In both the juvenile and adult systems, the police 
are norma~ly the first point of contact with the offender. 
Their options generally consist of releasing the person, 
diverting him into an alternative program to, the justice 
system, citing him, or arresting and booking him. In the 
juvenile network, probation personnel make the next 
series of decisions which include similar alternatives of 
release, diversion, or further penetration into the system 
(in or out of custody) by means of filing a petition for a 
court hearing. The juvenile court then determines issues 
of guilt and disposition. In the adult system, the prose­
cution attorney plays a role similar to that of probation 
in the juvenile system with regard to the decision of 
requesting a formal court hearing. Again, questions of 
guilt and sentence are resolved by the court, often 
assisted in the latter decision by a report from the 
probation department (as is also the case in the juvenile 
system). 
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As an example of this sieve-like action of the intake 
process, there were 353,000 juvenile arrests in 1972; 
161,000 initial referrals to probation for screening; 
48,000 initial petitions filed with the juvenile court; 
and 29,000 initial declarations of wardship by that 
court. 3

,4 Thus, only 8% of juvenile arrests resulted 
in initial declarations of wardship (although many 
arrests were doubtlessly of the same individuals and of 
youths who had already been made wards of the court). A 
more detailed example of the adult system for handling 
felony arrests is shown in Exhibit 1-3. Of each 1,000 
felony arrests in 1972, only 230 or 23% were convicted 
and sentenced in superior court although another 42% 
were charged in lower court (with the dispositions being 
unknown). As the Bureau of Criminal Statistics points 
out: "Felony arrests are reviewed and screened from the 
time of arrest to release or court sentence. Each set 
of agencies administering criminal justice reviews the 
defendant's alleged crime and culls out the innocent and 
the less serious offender."s 

From this funneling phenomenon, two major questions 
emerge. First, why do so many arrestees drop out of the 
criminal justice apparatus short of conviction and sent­
ence? Secondly, how are decisions made that remove these 
masses of people from the system at various points along 
the continuum? These two questions will also be addressed 
in detail in Chapters Two and Three on the Juvenile and 
Adult Intake Processes. However, it may be noted at this 
point that the major reasons for arrestees dropping out of 
the system at various stages revolve primarily around the 
sufficiency of evidence, the seriousness of the offense, 
the perceived threat the offender poses to the community, 
the person's prior record and background, his attitude, 
the biases of the decision maker, community expectations, 
and the availability of alternatives to more formal 
processing through the criminal justice apparatus. Wit!. 
regard to the latter variable, the further a person pene­
trates the justice machinery, the fewer are the alterna­
tives available. 

Another point that is readily apparent is the wide disparity 
in decision making between counties (and agencies, or even 
branch offices within counties). For example, of the seven 
sample counties in this study, the percent of felony arrests 
resulting in superior court conviction and sentence varied 
from 16% to 35%, i.e., more than a 100% differential. 
Release at the police level pursuant to 849(b) P.C. varies 
tremendously throughout the state; selected studies show 
rates of release of felony arrestees from 5% to 37%.6 
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While many criminal justice personnel (as well as those 
from other fields) stress the importance of individual­
ized decision-making, i.e., tailored to the.individual 
offender, gigantic discrepancies in decision making at 
each point in the process make it apparent that many 
other factors besides the offender and his alleged crime 
affect the decisions that are made. It is hoped that 
the rest of this report will add to the knowledge we 
currently have about these decisions that have such 
momentous and often irreversible impact on the lives of 
those involved . 

STUDY METHODOLOGY 

The study team's approach to the collection of data and 
formulation of recommendations consisted of careful 
review of existing studies and other relevant literature 
on the topics under study, initial "brainstorming" meet­
ings with several groups of criminal justice personnel, 
extensive use of questionnaires and interview schedules, 
efforts to obtain specific information on successful or 
promising diversion and other intake programs throughout 
the State, computer analysis of questionnaire returns, 
and the assistance of a select Advisory Board. 

Since the study was to be representative of the intake 
system throughout California, CCCJ selected eight sample 
counties. Because of the refusal of a key department in 
one of those counties to participate in the study, the 
final sample consisted of the following sev.en counties: 
Contra Costa, Los Angeles, Marin, Placer, San Diego, San 
Mateo and Stanislaus. This sample represents roughly 
50% of the total population and of the arrests in the 
State. 

Detailed questionnaires on decision making and specific 
intake issues were sent to all of these counties' adult 
and juvenile probation staff who spent 25% or more of 
their time on intake assignments (except Los Angeles 
County where this sampling criterion was applied to 
selected regional offices of the Probation Department). 
Similar law enforcement questionnaires were distributed 
to the Sheriff's Departments, the largest city police 
department, and one other representative police depart­
l'ent in each sample county. The actual sampling scheme 
was designed to provide optimal representation from each 
stratumin the law enforcement population. This resulted 
in a 50% sample from some of the smaller agencies with 
the average sample for the seven counties being 11% . 
The total sample amounted to 350 probation and 1,270 law 
enforcement staff. 
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A separate questionnaire on general intake issues was 
distributed to all sheriffs, chief probation officers, 
district attorneys, and public offenders in the State, 
as well as selected police chiefs and superior, lower, 
and juvenile court judges. 

The response from probation staff was quite good (84%) 
while only 46% of the law enforcement questionnaires 
were returned. The return rate of the law enforcement 
questionnaires was low primarily because of the reluct­
ance of some of the larger departments to commit the 
time necessary for providing the requested number of 
responses; other departments felt that the subject 
matter of the questionnaire was not appropriate for line 
police officers' opinions. The general intake issues 
questionnaire, which was mailed to officials throughout 
the State, had an overall response rate of 71%, with 
each type of agency contributing approximately the same 
percentage. 

• 
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CHAPTER TWO 

THE JUVENILE INTAKE PROCESS 

This chapter discusses in some detail the major decision 
points, alternatives available, and influences on those 
decisions for each of the four decision-making agencies 
or individuals involved in the juvenile correctional in­
take process. As is the case with the adult intake sys­
tem, these decision makers include police, probation, 
prosecution and courts. In describing California's meth­
ods for processing juvenil,es through this apparatus, two 
major aspects will be examined with regard to each of the 
four decision-making groups: (1) the critical decision 
points and alternatives available at each point, augmented 
by process flow data showing how juveniles are handled at 
each decision point, insofar as such data is available; 
and (2) a discussion of what actually does and what should 
influence decision makers in selecting specific alterna­
tives. 

POLICE 

The past several years have seen a dramatic change in 
philosophy relative to the handling of juveniles in the 
criminal justice system. This change has reached all 
segments of the criminal justice community but has had 
perhaps the most significant impact on the police as the 
first point of contact. 

OVERVIEW OF DECISION POINTS AND ALTERNATIVES 

Exhibit 2-1 provides a simplified diagram of the police 
decision-making process with juveniles. Admittedly, some 
of the preliminary decision points prior to the fie11 
apprehension decision (e.g., decisions as to whether or 
not to respond to a request for service, to become involved 
with observed incidents, to conduct a preliminary investi­
gation, or to seek a warrant) are omitted for the sake of 
simplicity. Those decisions will be discussed in the 
following chapter on the Adult Intake Process. Addition­
ally, since the alternatives are virtually identical at 
both points, the field apprehension and the station appre­
hension decisions will be discussed together. 
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Before examining the decision-making process, it is signi­
ficant to note the types of behavior for which police 
typically arrest juveniles. Exhibit 2-2 reveals that, in 
1972, 53% of all juvenile arrests were for "delinquent 
tendencies" (i.e., acts, such as incorrigibility and runaway, 
that are illegal onl~ for juveniles), 18% were for minor law 
violations, and 29% or major law violations as defined by 
the Bureau of Criminal Statistics. Thus, over half of law 
enforcement time and resources devoted to a~resting juveniles 
were spent on processing persons who could not be arrested 
if they were 18 years old; less than 30% of such police 
resources were devoted to "major crimes" committed by the 
juveniles. 

Once the police focus on a juvenile as a possible subject of 
arrest, the alternatives available include release (sometimes 
called "counsel a.nd release"), diversion to a non-criminal 
justice program or facility, diversion to a program operated 
by that police agency itself (such as informal supervision 
for a few weeks or months), citation to appear before the 
probation department, or arrest and direct in-custody refer-
ral to juvenile hall. ~ 

Unlike adult arrest decision making, Juvenile Court Law 
prescribes a specific philosophy or guiding principle that 
governs every such decision. Section 626 W&I declares: 

"In determining which disposition of the minor 
he will make, the officer shall prefer the 
alternative which least restricts the minor's 
freedom of movement, provided such alternative 
is compatible with the best interests of the 
minor and the community." 

Unfortunately, data are not readily available to indicate 
what percent of minors are released, counseled or repri­
manded and released, or referred to non-criminal justice 
diversion projects when an arrest could have been made. 
This problem is further exacerbated by the wide variation 
in definitions of arrest between agencies. For example, one 
agency may report virtually every juvenile contact with an 
official action (including counseling and release or a 
referral to some other agency) as an arrest while another 
may report as arrests only those contacts for 602 W&I 
offenses culminating in referral to probation. Such in­
consi?tency obviously makes it impossible to compare arrest 
statistics. 
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While the precise quantitative nature of police dispositions 
is generally unknown, there does seem to be some evidence of 
a trend toward more informal types of handlin~. Exhibit 2-2 
reveals that the total number of juvenile arrests has dropped 
each of the last three years and that this is due primarily 
to the decline in arrests for delinquent tendencies. This 
would suggest police are handling more youthful offenders, 
particularly 601 W&I types, by alternatives other than arrest. 
In both 1971 and 1972, 40% of all police arrests were handled 
within the police department (i.e., by release or some infor­
mal program), 56% were referred to probation, and the re­
maining 4% referred to some other agency. In other words, 
the police are handling two out of every five juvenile arrest­
ees without utilizing the resources of another agency or 
moving the youth further into the criminal justice machinery . 

With regard to diversion, some police agencies (e.g., Berke­
ley) have had their own informal supervision programs for 
many years. Many other departments are now attempting one 
or both of the following approaches. The first is to develop 
specialized juvenile units that can provide crisis or short­
term counseling or other direct services and/or encourage the 
family to obtain help for a problem youngster from a local 
community resource. The second approach is to train the beat 
officer to handle more juvenile acting-out behavior by on­
the-scene counseling, family involvement, or direct referral 
to a diversion program--rather than by arrest. 

The attitude of both administrative and line police perso~nel 
toward the diversion of juveniles seems to be increasingly 
positive. One demonstration of this is the rapidly growing 
number of diversion programs, which police either run them­
selves or participate in with other agencies or community 
groups. Further evidence of the support of such programs, 
at least under certain conditions, is evident in the law en­
forcement questionnaire responses received in the study. As 
seen in Exhibit 2-3, 56% of line staff and 49% of sheriffs 
and police chiefs responding to questionnaires favored the 
expansion of juvenile diversion efforts while only 24% and 
19%, respectively, thought they should be curtaiied or elimi­
nated; However, the vast majority felt that the police 
should be involved in screening decisions as to whi.ch juve­
niles were given an opportunity for diversion and that there 
should be definite "pull- back" mechani~ims for by inging youth 
who fail in these diversion programs ba~k into the criminal 
justice system for further processing. Approximately half 
also believed that the police should be at least one of the 
agencies involved in the actual providing of services to 
these youth. 
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1 of diversion programs oper~ted by 
Several specific examp es enforcement agencies are dlscussed. 
or participated in by law 
in Chapter Four. 

Exhibit 2-3 

LAW ENFORCEMENT VIEWS OF JUVENILE DIVERSION 

Sheriffs & Law Enforcement 
police Cliefs Staff 

Current Use of Diversion Programs: 
29% 

Under-utilized 25% 
28% 22% 

Appropriate extent 23% 21% 
Over-utilized 25% 28% 
No opinion 

Future Use of Diversion Pl'ograms: 
49% [)6% 

Expand 25% 21% 
Ker.p <IS they are 12% 15% 
Curta il 7% 9% 
Eliminate 7% ---
No opinion 

Should police Take Part in 
Diversion Screening: 

89% 83% Yes 17% 11% 
No 

Should Police Take Part in 
Providing Diversion Services: 

55% 46% Yes 54% 45% 
No 

Should the Criminal Just!ce .. 
System Retain "pull-~ack Ablllty 
for Divertees Who Fall: 

93% 97% Yes 2% 4% 
Ho 2% 4% 
No' opi ni on 
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INFLUENCES ON DECISION MAKING 

A number of studies have been conducted on both juvenile 
and adult decision making by police, although most of this 
literature deals specifically with the decision of whether 
or not to arrest a suspect. Because of the similarity in 
the data of these studies, the factors found to affect the 
police handling of both youth and adults are summarized and 
follow. The specific results of the questionnaires and 
interviews of this project regarding influences on decision 
making are discussed in Chapter Three. 

Numerous studies of police decision making, mostly in the 
last decade, suggest a rather large number of factors which 
influence use of discretion. The most critical variables 
appear to be the alleged offense, expectations and limita­
tions of the law, agency administrative policy, other cri­
minal justice agencies, local politics, the public in 
general, the complainant in particular, characteristics of 
the subject, and biases of the officer himself. The last 
two variables, which are of paramount importance, may also 
be viewed in terms of the interaction between officer and 
suspect. Finally, a variety of practical concerns, some 
completely unrelated to the offense, have been shown to be 
significant variables. 

Some offenses, such as routine parking meter infractions, 
result in virtually automatic police decisions l

; however, 
most involve a high degree of discretion. Westley, in his 
famous study, Violence and the Police, points out not only 
the high likelihood of arrest but also of illegal or ques­
tionable means to effect such an arrest when the offense is 
a felony, especially a serious one. Not only does the police 
force as a whole need to keep in public favor by having a 
high "clearance" rate for serious crimes, but: "Each man 
obtains prestige and a greater chance for promotion by the 
publicity that attends the apprehension of a felon."2 
re1atiye1y minor white-collar crime and many types of pri­
vate vice are given little emphasis, Westley claims lithe sex 
criminal is the object of brutality and blackmail upon the 
part of the po1ice.,,3 

Reiss asserts that "the police regard themselves as the 
'thin blue line' maintaining law and order in the community."lt 
Hence, they tend to feel a strong moral and legal responsi­
bility to enforce the law. From another point of view~ the 
law (particularly c~~e law relating to police procedures) 
acts as a curb on police decision making. It is a common 
observation that many police feel handcuffed by the series 
of appellate court rulings prohibiting unconstitutional 
practices of interrogation and of search and seizure. 
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Beyond the law.itself, departmental p?l~cy of~en li~its 
the use of discretion and may even elImInate It. WIlson 
describes one of the most influential v,:riable~ ':S "the ,,5 

tastes, interests, and style of the pO~lce admInIs~rat?r. 
Examples of formal policies mig~t be.m~sdemeanor cItatIon 
standards or' guidelines concernIng cltlzen arrest proce­
dures. However, policies are often much less fo~mal an~ , 
" 1 flect the personal philosophy of the chIef admInIs-
SImp y re 'f d Hfh th trator or other officials in the chaIn 0 cornman: n e er 
polIcies are formal or informal, the ~egree,to WhICh ,:n 
officer follows them is often quite dls~ernlble,and hIS on­
the-street decisions are subject to reVIew ~y hIS sergeant 
and/or other superiors. 6 Decisions not to Invoke the law 
are the major exception to this; such decisions "are gener­
ally of extremely low visibility and consequently are sel-
dom the subject of review.,,7 

Goldman, in a study of Chicago juv~nile police prac~ices~ 
found that officers were strongly Influenced by th~lr , 
perceptions of the juvenile court--although for qUIte ~If­
ferent reasons. Many police were reluctant, t? refer mInors 
to court because it "would result in an offIcIal record, 
which would interfere in the future wit~ t~e b?y's POSSI­
bilities of obtaining employment or enllstlng In,t~e armed 
services."s However, many other officers were sImIlarly 
hesitant to use the juvenile court system but because they 
felt the court was too lenient and hence "there was no 
value j.n sending the boys to the court, because they were 
immediately released by the intake staff or a~ be~t,ma~ be 
removed from the community for a, few months. ',' PlllaVln 
and Briar, in a similar Californla ~tudy, .poln~ed ?ut t~at 
officers employed a wide :-ange o~ dlscret~on wlth Juven~l:s 
both because official pollce POllCy stressed that the dlS 
position of minors should not be based solely on. the offense 
and because they w~re reluct,:nt to subject c~1tal~ ~ouths 
to the stigmatizatlon resultlng from arrest. . S~mllarlY, 
the practices of the Probation Department (wlth mlnors~ and 
the District Attorney (with adults) gre,:tly affec~ p~llce 
decisions If the police feel that thelr cases wlll not.be 
rosecute~ effectively, they are less likely to b?ther wlth 

~he paperwork and ?ther time-consuming processes Involved 
in arrest and booklng. 

Wilson also noted that two of the most potent inf1uen~~s on 
the police are "local politics" and "the d~ma~ds the C~ty 
places on them."ll As mentioned earl~er, It.1S essentla~ 
that the police maintain a favorable Image wlth the publlC 
and the community political struct~re. Th~y depend on ~h:se 
groups for financial support, for Informatl?n and coopera 
tion in prosecuting the vast majori~x of crlmes, for general 
good will, and, in the case of sherlffs, for re-electlon. 
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With regard to the complainant, Black found that the atti­
tude and preferences of the person reporting the crime were 
of maj?r significance .. In a.study of one department, he 
determl~ed that the pollce dld not file a single official 
report In ~ases ~~ere unofficial handling was requested by 
the complalnant. Also, the more deferential the com-
plainant was to.the ?fficer, the more likely was the offi­
ce:- to comp~y ~lth hlS request in handling the matter. 
RelSS also Indlcated that the police are less likely to 
make an arrest when the complainant was a family member or 
friend as such individuals often do not later follow 
through by signing a complaint. 13 

In those decisions where the officer has any discretion at 
all, numerous studies have suggested that two of the most 
i~portant variabl~s are ~haracteristics of the suspect and 
bla~es of t~e offlcer. These may be best viewed in terms 
of Interactlon between officer and subject. 

Piliavin and Briar concluded that officers based their de­
cisions not only on the offense and prior record of a youth, 
but also on their evaluation of his character. 14 Character, 
~n turn,.was determined from "cues which emerged from the 
Interactlon between the officer and the youth " cues such 
as "group affiliation, age, race, grooming d;ess and 
d ,,1 5 I h ~" emeanor. n anot er very similar article on San Fran-
cisco gang youth, Werthman and Piliavin described how indi­
vid~al attributes and, subsequently, interaction with the 
pollce often determine how a juvenile is handled. 16 When 
sea:-ching for a suspect or simply "cruising" a neighborhood, 
pollce are drawn to certain types of individuals, e.g., 
those with "hostile looks and furtive glances.,,17 Similarly, 
"Certain kinds of clothing, hair, and walking styles seem 
intr~nsically to trigger suspicion."lS After a suspect was 
detalned, the researchers found that "the most important 
factor affecting the decision of juvenile officers is the 
attitude displayed by the offender ... ,,19 A "good" kid 
(i.e., one who was cooperative, respectful, and showed proper 
remorse and law-abiding attitudes) was often released for 
offenses where "punks" or "trouble-makers" (i. e., those who 
exhibited undesirable attitudes were arrested). "1£ a boy 
shows no signs of being spiritually moved by his offense, 
the police deal harshly with him.,,20 The researchers con­
cluded that "A 'delinquent' is therefore not a juvenile who 
happens to have committed an illegal act. He is a young 
person whose moral character has been negatively assessed."21 

. 
Several other studies support these findings. Cicourel, in 
another California research project, discovered that juvenile 
officers were strongly' influenced by the style and speed with 
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which a youth confessed. 22 Goldmar: str~ssed that "~efiance 
on the part of a boy will lead to Juvenlle court qUlcker 
than anything else.,,23 The President's Commission on Law 
Enforcement and Administration of Justice asserted that 
"Demeanor appears to affect police disposition after arrest 
as well as arrest in the first instance.,,24 Harlow also 
empha:sized tHe importance o~ individual "cues" t?"determine 
what behavior shall be consldered unseemly, who lS to blame 
for conduct that is agreed to be wrong, and which persons 
are most likely to cause further trouble.,,25 Those who 
most often fit these cues are the young, the poor, and the 
minorities. 

Discuss ion of the interaction between' officer and suspect 
leads one to look at the officer as well. As Sk9lnick . 
points out, police not only are highly influenced by certaln 
suspect characteristics but they also tend to ster~otype 
certain types of individuals as· having those unde~lra~le 
Characteristics and attitudes; in fact, stereotyplng lS a 

26 f h . common part of the police subculture. Partly rom t elr 
own backgrounds and partly from experiences ~often r~ther 
negative) as law enforcers, they develop thelr own Vlew­
points and biases which become part of their "armo:y of 
investigation.,,27 As they must frequently ~ake.qulck, 
"hunch" decisions, police--as anyone else--lnevl~a~ly rely 
in part on their biases and stereotypes. In addltlon to 
those persons who fit the criminal stereotype by a~pea:ar:ce 
and demeanor, police tend to focus more often on mlnorltles, 
particularly Blacks. In a San Diego study, Lohman et aI, 
discovered that minorities, especially Blacks, were "over­
represented" in field interrogation stopS.2B Werthman and 
Piliavin found that "Negro gang members are constantly 
singled out for interrogation.,,29 Skolnick reported that 
Oakland Police involved in deciding whether or not to arrest 
persons with traffic warrants were far more likely to arrest 
Blacks, particularly if they were unemployed and seemir:gl~ 
unstable in terms of residence. 3o On the other hand, lt lS 
often unclear in these and other studies whether minorities 
are stopped and arrested proportiona~ly ~o:eoften than 
Caucasians simply because they are mlnorltles.or because 
they also are perceived as having other neg~tlve ch~r~cter­
istics such as poor attitudes, lack of soclal stablllty, 
etc. 1s Skolnick suggests, it is likely that.lack of co­
operation is more significant t~an r~ce.31 ~lnally, the 
decision making of a police offlcer lS also lnfluenced by 
any potential threat he percejves to himsel~32 and by the 
need he feels to maintain respect. S3 As Relss stresses, 
"an officer resp?nds to a cha~lenge to his.al!tho~ity ~y 
asserting authorlty ... The pollce code prohlblts backlng 
down' . ,,3"If 
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One other group of people who are the subject of stereo­
ty~ical dec~sior: making are females. As Reckless and Kay 
pOlnt out, Pollce are much less willing to make on-the-spot 
arrests of or to 'book' and hold women for court action than 
mer:."3~ They describe this as due to a "chivalry factor" 
WhlCh lnfluences poli~e in the handling of nearly all types 
of women except prostltutes, where reverse discrimination 
o~curs. Anoth~r excep~ion is young girls. ~here is a far 
hlg~er proportlon of glrls to boys arrested than is the 
ratlo ?f w~men t? ~en. The authors argue that this is due 
to soclety s SOllCltOUS concern for minor females rather 
than a perception of them as more of a danger than adult 
females. 36 

In ~oncll!sior:, exi~ting studies indicate that the police 
offlcer ls.hlgh~y lnfluenced by a conglomeration of factors, 
many of WhlCh mlght be lumped into practical considerations. 
As Wilson asserts: "The decision to arrest or to intervene 
in. any other way, results from a comparison: .. of the net 
galn and lo~s to ~he suspect, the neighborhood (society), 
and the offlcer hlmself. n37 Many of these gains and losses 
have ~lready been discussed; e.g., accountability to his 
superlors and the public, possible negative impact on the 
suspect~ threat to th~ officer's safety or self-image. 
Others lnclude such llttle known considerations as being near 
the end of one's shift or facing the prospects of having to 
go to court on one's day off. Overall, however, the patrol­
man must make numerous decisions based on an extremely com­
plex "evaluation of the costs and benefits of various kinds 
of actions.,,3B Generally he must make them alone and often 
quite quickly. 

The preceding discussion of what various studies have found 
to be major influences on police decision making emphasizes 
the need for two important aids. 

First, in view of the tremendous amount of discretion given 
to police and the serious consequences of their decision 
making, it is imperative that department heads spell out, 
as clearly as feasible, criteria for line and middle manage­
ment personnel to follow. These guidelines for the use of 
discretion should be flexible enough to allow for indivi­
dualized rather than rigid decision making. They should 
also address the problems of both the beat officer who must 
make the initial on-the-street decision and supervisors or 
other staff who are responsible for reviewing many of these 
decisions before they are finalized or lead to further move­
ment of the person into the justice system. Furthermore, 
the guidelines should include the current philosophy in 
juvenile law defined in Section 626 W&I and appearing . 
on the following page. 

21 



"In determining which disposition of the minor 
he will make, the officer shall prefer the al­
ternative which least restricts the minor's 
freedom of movement, provided such alternative 
is compatible with the best interests of the 
minor an,d the community." 

These guidelines must, finally, reflect current legislation 
and legal rulings, community concern, and other factors 
which are appropriate in making arrest and other police 

decisions. 
Secondly, there is a severe need for more initial and on­
going training for both line patrol and supervisory person­
nel in the use of discretion. Regardless of how clear 
written guidelines are, the beat officer must still inter­
pret them in countless situations that vary daily. Of all 
criminal justice personnel, tha police officer must make 
decisions most quickly and with the least amount of infor­
mation. Hence, it is imperative'that one of the most criti­
cal skills ~onsidered in hiring, promoting, and training 
law enforcement personnel be their ability to use discre­
tion appropriately. Historically, the officer has been 
given at best a few weeks' academy training, with very 
little of it devoted to the use of discretion, then handed 
a badge and gun and told to go out and enforce the law and 
protect people's rights. In many areas of society today, 
he also quickly finds that the people he is supposed to 
protect are less than enthusiastic to have him around. Ini­
tial and ongoing training in basic psychology and sociology, 
community relations, and the proper use of authority is a 
far more valuable tool than a shotgun and mace. To provide 
"real life" situations the officer will have to handle on 
the street, some departments use psychodrama or role playing 
as a valuable training technique-- an aid that might be 
adopted by other agencies, 

RECOMMENVATI0N 1. Eve~y law en6o~eement ageney 
ehle6 exeeutlve ~hould p~ovlde, 6o~ both 
Ilne aVl.d mlddle manag em ent petL~ 0 nnd., w~lt­
ten guldellne~ and ongolng t~alnlng to 
expand on tho~e guldellne~ In pollee deel-
~lo n maklng, 

As mentioned earlier, there is considerable variability in 
the definition of arrest (as well as other decision alter­
natives such as diversion) among agencies. To overcome this 
problem and to facilitate consistent reporting and evalua­
tion of decision making, the following recommendations are 

made. 
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PROBATION 

Although the police handle h linquents, probation staf e t e largest numbers of de-
in' '1' I are by far the t' ~uvenl e Justice decisio k' , mos Involved 
varlety and complexity of dn ~a,lng In terms of the 
pol~c~, the following discu:~~slons made. As with the 
declslon points involvin lon, focuses on the critical 
that most influence staf~ ~robakt~on sta~f,and the factors In rna Ing declslons. 

OVERVIEW OF DECISION POINTS AND ALTERNATIVES 

Exh~bit,2~4, Juvenile Probation In a s~mpllfled picture of the' ,take Proc~ss, presents 
maklng process from initial Ju~enlle probatlon decision-
court disposition or r re erral through either 
be noted that there ar:m~~~! !r~m the ~y~tem. It might 
o~ ~hich actually involve a sea~or deCISI?n,points (some 
c~slon reviews) that will b rle~ of ~ecIslons or de­
VIZ., the initial referral de e~a~lned In some detail' 

t
., eC1Slon th f'l' ' 

pe 1 tlon decision the d" , - e lIng of a 
d 

' , ,lsmIssa1 from ' f 
eCISIon, and the decision a l~ orma1 handling 

recommend to the court A ~~? wh~t dlsposition to 
youths through the system ~ In,lcat~on of the flow of IS glven In Exhibit 2-5. 

Initial Referral Decision 

Referrals t' '1 forcement 0 Ju~enl e probation may be made by law en-
agenCIes, schools, parents or relative;, 
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Exhibit 2-5. FLOW OF INITIAL REFERRALS TO JUVENILE PROBATION: 

<> 

Initia, 
Referral 

100'1. . 

601 W&I-34.7X 
602 We. 1-65.3'1. 

Dism~.ssed 
49.8% 

L-__ _ 

Trans ferred to 
Other Agency 

6.6X 

Petiti on Filed 
29.2'1. 

Informal 
P rob a ti on 

13.9'1. 

Juvenile 
Court 

30.1'1. • 

*Difference due to varying time differential between filing and disposition. 

Adapted from: Crime and Delinquency in Cal ifornia 1972: Adult and Juvenile Probation. 
8ureau of Criminal Statistic>. Sacramento. 
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courts, probation department staff, other concerned 
citizens or the minor himself. Exhibit 2-5 gives the 
percent of youth referred for the first time from 
each major source during 1972. By reviewing similar 
data for the'past decade, it is apparent that the 
vast majority of delinquents are consistently referred 
by law enforcement and that, while the number of 
youth involved has more than doubled in that time, 
the percentage of those referred by various sources 
has scarcely changed. The type of referral may be 
either police citation (similar to a traffic ticket) 
or notice to appear (626 W&I), arrest, or direct re­
ferral from a non-police source. While many police 
agencies are greatly increasing the use of citations 
and/or notices to appear, the standard police technique 
for referring juveniles to probation is still arrest, 
booking~ and transportation to juvenile hall. For 
example, of the 197,983 juveniles referred in 1972 by 
police to ~robation, 139,841 or 71% were taken to juve-
nile hall. 9 . 

Basically, a minor may be referred to one of three 
sections or components of the juvenile probation sys­
tem (depending on the particular department): the 
juvenile hall, routine office units, or, an increasingly 
common alternative, special crisis intervention units. 
Since any of these three components nay be the focus 
of initial probation contatt with the minor and because 
all three can immediately refer the minor to any of 
the others, they are all included in one decision­
making "box" in Exhibit 2-4. Once a minor is referred 
to probation, in or out Qf custody, the primary 
decision which must be made by probation staff is es­
sentially the same as that made at every other de­
cision point, viz., whether or not to move the minor 
further into the juvenile justice system. 

The common alternatives at this point of initial re­
ferral are to remove the youth from the system, to de­
tain him in juvenile hall pending further investigation, 
to continue the investigation with the minor out of 
custody (i.e., residing with his family or, at times, 
in a temporary alternative placement), or to provide 
crisis intervention. Crisis intervention normally 
re'fers to efforts to provide immediate and intensive 
counseling, usually involving the whole family, geared 
at preventing cnnfinement in juvenile hall and encour­
aging the fami!y to resolve its problems by itself 
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or ~y referral.to a non-cr~minal justice agency. This 
rapIdly expandIng alternatIve usually deals with 601 
W&I type cases. (incorrigibility, truancy, runaway, etc.) 
and selected mInor offenders (such as first offenders 
arrested for being under the influence of alcohol or 
drugs). Results of these programs (discussed in Chapter 
Four, Diversion) are encouraging. 

Filing of Petition Decision 

For those minors who are either booked into juvenile 
hall or whose cases are retained by the probation de­
partment for further investigation, a decision must 
be.ma~e as to whether or not a petition will be filed, 
~rl~gl~g ~hem before.the.juvenile court. In many 
JurIsdIctIons, the dIstrIct attorney is consulted on 
at.least some ?f.these decisions, primarily to ascer­
taIn what specIfIc allegations should be made how 
s~rong the evidence is, etc. However, only the proba­
tIon officer can file a petition (650 W&I). Petitions 
may allege that a minor falls within 601 W&I (is a 
"pre-delinquent") or 602 W&r (has committed some act 
that would be a crime for an adult). 

Alternatives available at this point are removal from 
the system (which may include referral to a non-criminal 
justice agency), informal supervision for up to six 
months per 654 W&I, or filing of a petition. If the 
latter alternative is selected and the minor is in 
custody, another decision must be made whether or not 
to request a detention hearing and recommend that the 
minor continue to be detained until final disposition 
of the case. Exhibit 2-6 shows decisions made by pro­
bation officers at this point for the entire state and 
the seven sample counties in 1972. The wide disparity 
in decision making between counties is readily apparent. 
Exhibit 2-7 indicates these same types of decisions for 
the state as a whole from 1963 to 1972. While the per­
centage of cases granted informal supervision has re­
mained substantially the same, the proportion of cases 
closed or referred to other agencies has risen from 46% 
to 57% and those on which petitions were filed have 
dropped from 42% to 28%. This probably reflects both 
an increased awareness of the need to have stong "proof" 
of allegations due to the stronger role of defense at­
torneys and a tendency to keep as many minor offenders 
out of the system as possible. This latter argument 
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Exhibit 2-6 

DISPOSITION OF INITIAL JUVENILE REFERRALS TO PROBATION FOR 
STATE AND 7 SAMPLE COUNTIES: 1972 

State Referral Reason Disposition 
and Initial 

Counties Referrals 601 W&I 602 W&I Dismissed Transferred to Informal 
Other Agency Supervision 

State 160,904 35% 65% 50% 7% 14% 

Los Angeles 30,763 26% 74% . 36% --- 21 % 

San Diego 12,038 41% 59% 65% --- 9% 

Mad n 1 ,151 40% 60% 61 % 8% 3% 

-Contra Costa 4,661 32% 68% 5a 10% 8% 

San Mateo 3,067 29% 71% 51 % --- 4% 

Stanislaus 2,594 40% 61% 61% --- 13% 

Placer 1 ,321 44% 56% 51% 27% 8% 
- - ... _-- --- -- -- --- - - - ------ .. - --- -------- - ----- --- ._-- --- --- --

Petition 
Fil ed 

29% 

43% 

27% 

28% 

31% 

45% 
26% 

14% 
- -- --~ 

Adapted from: Crime and Delinquency in California, 1972: Adult and Juvenile Probation, 
Bureau of Criminal Statistics, Sacramento. 

YEAR 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

1970 

1971 

1972 

Exhibit 2-7 

DISPOSITION OF INITIAL JUVENILF REFERRALS TO 
PROBATION FOR STATE: 1963-1972 

Closed or Referred I n forma 1 Petition 
TOTAL to Other Agency Supervision Filed 

# % # % # 
78,750 36,141 46 9,208 12 33,401 

90,907 43,875 48 12,803 14 34,229 

96,673 47,955 50 13,104 14 35,614 

104,786 53,053 51 14,389 14 37 ,344 

122,782 62,325 51 16,675 14 43,782 

141,061 72,113 51 19,260 14 49,688 

158,335 77 ,935 49 22,422 14 57,978 

158,944 84,343 53 21,564 14 53,037 

168,690 93,591 55 21,794 13 53,305 

160,904 90,806 57 22,344 14 47,754 
. -

SOURCE: Bureau of Criminal Statistics, Crime and Delinguency 
in California: Adult and Juvenile Probation. various 
years. 
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is supported by J,972 data which shows that, of youth 
referred for "delinquent tendencies," 66% were close~ 
or referred to other agencies while only 23% had p~tl­
tions filed' this contrasts with a closure or outsl~e 
referral rate of 51% and a filin~ rate of 34% for mlnors 
referred for ~pecific "crimes.,,4 

With regard to the number of mino:s detained until 
their court (jurisdictional) hearlng, Los ~ngeles 
County estimates that approximately one th~rd of the 
minors brought to juvenile hall by the pollce are 
released without a detention hearing and 10% to 20% 
of those minors held are released at their detention 
hearing (normally within three court days after arrest). 

Dismissal From Informal Handling Decision 

For those minors referred to crisis inter~ention pr?­
grams (which normally last no more tha~ ~lX counsellng 
sessions) or placed on informal supervlslon (normally 
for six months) a decision must be made to remove them 
from the system'or to file a pet~t~on. A: an example 
of crisis intervention staff declslon maklng, Alameda 
County reports a 601 W&I petition filing rate of only 
4.2% on nearly 4~00 cases handled between Septembe~ 
1971 and November, 1973. Sacramento County data reveal 
a petition filing rate of 3.7% by their crisis inter­
vention program compared to a.r~te of 19.8~ for a, . 
control ~roup which handled slmllar cases ~n.tradltlonal 
manners. 1 With regard to informal supervlslon~ 
counties around the state rather consistently flIed 
petitions on 16% of these cases in 1970, 16% in 1971, 
and 14% in 1972. 42 

Recommendation as to Court Disposition 

This decision consists of two parts: (1) a recomme:r:da­
tion as to whether or not the court should make a flnd­
ing that the allegation(s) of the petition are true, 
i.e., that the minor falls w~thin.6~1 or 602 ~&I; and 
(2) a recommendation as to dlSposltlon, assumlng tha~ 
a finding is made. Juvenile court law does not requlre 
the probation ?fficer to m~k~ either of these ::com: 
mendations (whlle adult crlmlnal law does requlI~ hlm 
to make a recommendation as to disposition of reterred 
cases). However, it is common, though not universal, 
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practice for juvenile probation officers to make both 
such recommendations, particularly the latter. In those 
courts where jurisdictional and dispositional hearings 
are truly bifurcated, i.e., occur on different days, 
these recommendations are made in separate reports--with 
a dispositional report normally being prepared only if 
a finding is made. 

Alternative recommendations available for disposition 
vary considerably, with the most common ones being shown 
in Exhibit 2-4. While data on probation recommendations 
are difficult to obtain, Exhibit 2-13 (in a following 
section on the Juvenile Court) indicates statewide 
court dispositions (normally highly¢correlated with 
probation recommendations) for some of the most frequently 
used alternatives, again for 1963-1972. The most striking 
finding is that the rate for dismissing petitions has 
doubled, from 14% to 28%. This is almost assuredly due 
to the stronger emphasis on juvenile court. As would be 
expected, wardship and CYA commitment rates have dropped 
appreciably during the same period (although there is 
some indication that they are currently rising). 

Summary 

While some evidence of this is implied, if not evident, 
in the above discussion and data, clearly the most signi­
ficant difference in the handling of juveniles over the 
past decade has been directly due to the increasingly 
adversary nature of the juvenile court system. The Gault 43 
and other decisions which have mandated many legal rights 
and safeguards for juveniles, the tightening of rules of 
evidence and the degree of proof necessary to make a find­
ing, the provision almost routinely of defense counsel, 
and the general emphasis throughout society on protecting 
individual rights have vastly altered the traditional 
"parental" or equity nature of juvenile courts to that of 
an adversary system which is, in many areas, almost identi­
cal to that of the criminal courts. The knowledge of the 
more stringent demands on "proving" a case to obtain a 
finding has doubtlessly influenced the decision making of 
juvenile probation staff at every level. Evidence of this 
gathered during the study, is shown in the following sec­
tions. 

However, as inferred earlier, anoth~r gradual shift in 
philosophy has also made almost a simultaneous impact 
on decision making. Partly propelled by the probation 
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subsidy program with its emphasis on local handling of 
offende~s and strongly in~luenced by the in~r~asi~gly 
vocal concern about labellng and further crlmlnallza~ 
tion by the system itse~f.a~d by the cor~esp?nding em­
phasis on local responslblllty for handllng ltS youth, 
more and more communities have been developing viable 
alternatives to the formal juvenile justice system. 
These alternatives have enabled probation staff to 
divert greater numbers of youth from traditional chan­
nels that swept them further into the system. 

Although the mechanics of the subsidy program are cur­
rently being challenged, it is expected that these 
trends toward the development of alternatives will con­
tinue in the foreseeable future. With the increased 
protection of juveniles' rights and the encouragement 
of families and communities to handle their own youth, 
probation departments will expe~ien~e furt~er role ~on­
fusion and will need to re-examlne lncreaslngly thelr 
scope and place in society. Failure to look ahead, 
failure to be flexible, failure to develop a stronger 
credibility and accountability to the community may 
prove disastrous. 

INFLUENCES ON DECISION MAKING 

Relatively little research'has been done on the factors 
which influence probation officers in making either 
disposition decisions or recommendations ~o th~ court. 
The few studies conducted in the area of Juvenlle pro­
bation decision making present conflicting evidence 
which, probably more than anything else, underscores 
the complexity and wide variation in such decision 
making. 

Terry, in a five-year study of over ~OOO juvehile of­
fenses, sought a correlation between sex, ethnic back­
ground, or socio-economic status and the severity of 
disposition by police, probation, or juvenile court 
officials, but found none. 44 On the other hand, Cohn 
conducted a. detailed study of probation recommendations 
in the Bronx Children's Court and found the most im­
portant determinants to be "the child's personality, 
his family background, and his general social adjust­
ment.45 Seriousness of the delinquent act had only 
"secondary significance." Cohn also concluded that 
probation officers were often unaware of which criteria 
they were treating as most important; she argued that 
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often the most influential variables were not "objective" 
factors normally written in court reports, but subjec­
tive judgments and opinions of the investigator. Gross, 
too, found that, while probation officers in his study 
ranked the three most significant factors as the child's 
attitude toward the offense, family data, and previous 
delinquent history, the deputy himself was a major vari­
able. 46 Briar, Piliavin et al., in testing a variety 
of professionals dealing WItn-youths, found that unfav­
orable judgments about delinquents were often made in 
response to stereotypes, such as language, demeanor, and 
appearance. 47 Since stereotypes are a function of the 
perceiver as well as the perceived, they, too, concluded 
that the former is obviously a major variable in his own 
decisions. Going a step further, Wilkins and Chandler 
found a surprising lack of consensus among deputies on 
the value of specific information in arriving at a de­
cision t again emphasizing that most persons have a highly 
individualized style of decision making. 48 

Finally, other researchers have stressed that the agency 
orientation has a great impact on individual staff de­
cision making, both formally and informally.49 

In an effort to obtain additional and current informa­
tion about the comparative impact of various factors on 
probation decision making, the sample 200 juvenile in­
take officers given questionnaires in the current study 
were asked to rate the influence of selected variables. 
Exhibits 2-8 through 2-11 summarize the results of this 
survey in terms of (1) the influence probation officers 
felt these factors actually did have on their decision 
making, and (2) how much influence they felt they should 
have. The data are broken down by total staff, line 
worker, and supervisors/administrators--for all four of 
the critical decision points being discussed. The cau­
tions of some of the above-mentioned researchers, stress­
ing that persons are often unaware of (if not unwilling 
to admit) many factors that most influence their deci­
tion making, should be kept in mind when reviewing these 
questionnaire results. 

Initial Referral Decision 

As is the case for all decisions except tha.t of dis­
missil after crisis intervention or informal supervision, 
threat to the community was consistently rated by 
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juvenile intake staff as the most important variable--by 
all groups and in response to both questions of what does 
influence and what should influence decision makers (see­
Exhibit 2-8). Protection of the minor was a clear second 
priority with most of the other factors listed also be-
ing rated as~trong influences, both in practice and in 
theory. Department policies and philosophy, school or 
job status, and community attitudes were rated as moder­
ate influences and the decision maker's own philosophy 
and attitudes as the only low priority item. Compared 
to some of the previously discussed research, this low 
rating is rather suspect. A related trend that applies 
to every question and all levels of staff is the con­
sistent feeling that the decision maker's own philosophy, 
attitudes, and biases have stronger influence on decision 
making than they should have. There is also considerable 
evidence that the need for counseling or other probation 
services and the availability and appropriateness of 
crisis intervention programs should be given more weight 
than they actuall¥ receive in the decision making at 
initial referral. a Supervisors and administrators, as 
they did for the other decision-making points to be dis­
cussed, rated the attitudes of the community and the in­
dividual deputy higher than did the line workers. Based 
on the above perceived importance of the need for counsel­
ing and the availability of crisis intervention programs, 
present juvenile law, and ~urrent concepts regarding the 
processing of juveniles, the following recommendation is 
made: 

RECOMMENVATION 4. A ge~enal pni~eiple at 
all i~take deei~io~ poi~t~ ~hould be 
that ~o o~e ~hould be moved nunthen 
into the nonmal jUlltiee llljlltem unlell~ 
thene i-6 llu66ieient evide~ee to ju~­
tinY ~ueh a deeillio~. The bunde~ o~ 
pno o6 ~hould be o~ the llY-6tem, nathen 
than on the individual, to jUllti6Y 
nunthen moveme~t inio the ~ljlltem. 

This is consistent with the philosophy of the California 
Correctional System Study that corrections should always 
select the least restrictive alternative consistent with 
adequate protection of the public. 51 Because of the 
presumption of innocence during the entire intake pro­
cess, this principle is even more appropriate at those 
decision points. With regard to the juvenile probation 
officer's initial intake decision, this means that he 
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should totally remove the youth from the system either 
if there is insufficient evidence that the minor falls 
within Sections 601 or 602 W&r or if there is no need 
to retain him in the system for the protection of him­
self or the community. Even if there is sufficient 
evidence to file a 601 or 602 W&r petition, but the 
youth is only a minor threat to himself or the community, 
diversion alternatives such as crisis intervention, in~ 
formal supervision, or referral to appropriate non­
criminal justice resources should be considered. 
Similarly, the benefit of the doubt should be decided 
in the youth's favor if there is question whether or 
not he should be detained under 628 war. 

Filing of Petition Decision 

Exhibit 2-9 reveals that questionnaire responses regard­
ing actual and appropriate influences on decisions of 
this nature were almost identical to those for the in­
itial referral decision. Threat to the community was 
clearly weighted most heavily. Department philosophy 
and policies were perceived by all levels of staff to 
be substantially more of an influence than they should 
be--a trend that seems to fit the views of juvenile 
probation staff at all decision points. 52 However, 
where adult supervisors and administrators consistently 
felt that department policies both did and should in­
fluence every decision considerably more than line 
workers believed was appropriate, their juvenile peers 
tended to view this factor as of equal or sometimes 
less importance than did their subordinates. Also 
in sharp contrast, juvenile administrators consistently 
assigned a heavier weight than did juvenile line workers 
to the importance of the individual decision maker's 
views while their adult counterparts did the exact op­
posite. Finally, supervisory/administrative ~taff con­
sistently asserted that more attention should be given 
to community attitudes than their subordinates felt 
was appropriate. 

Guidelines similar to those mentioned for the previous 
decision would appear appropriate here. The least re­
strictive·alternative, consistent with adequate pro­
tection of the public, should be selected with the 
benefit of the doubt being resolved in the minor's 
favor. To justify filing a petition, there should be, 
in addition to sufficient evidence, substantial indi­
cat jon both that the best interests of the minor or 
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the community would be served by bringing the matter 
before the juvenile court and that a less restrictive 
or formal alternative woula-not achieve the same re­
sults. 

Dismissal Fro~ Informal Handling Decision 

As seen in Exhibit 2-10, the factor selected as most 
important in influencing this decision was the minor's 
adjustment while receiving this informal handling (i.e., 
crisis intervention or informal supervision). This was 
followed closely by the minor's attitudes, his need for 
further counseling or other probation services, and the 
threat he presents to the community. Supervisors and 
administrators, however, said that threat to the com­
munity and need for probation services should be ranked 
even higher than the minor's adjustment. There was 
feeling that prior record should 'be given more weight 
than it actually receives and, again, that departmental 
and individual philosophies are stronger influences 
than they should be. 53 Overall, as with the previous 
two decision points, there is generally clos~ agreement 
in the views of line workers and of supervisors and ad­
ministrators. 

In line with the earlier decision-making points, it is 
the study staff's view that dismi~sal from informal .. 
handling should occur as soon as 1S reasonably poss1ble--
both to minimize possible labeling or other negative 
influences of the justice system and to save unnecessary 
expense to the taxpayers in dealing with minor offenders. 
While some youth will obviously fail in these programs, 
filing of a formal petition should not be initiated un­
less there is substantial indication both that the at­
tempted informal program has not been successful in 
keeping the minor from continuing to fall within 601 
or 602 WaI and that the best interests of the minor or 
the community would be served by bringing the matter 
before the juvenile court. 

Recommendation as to Court Disposition 

Once again, threat to the community is perceived as by 
far the most important influence by all levels of staff 
(see Exhibit 2-11). Supervisors and administrators 
feel, as they have consistently, that community attitudes 
and views of the individual decision maker should be 
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considered more strongly than line workers feel is appro­
priate--although both groups believe these factors 
should be only weak to moderate influences .. Management 
also indicated that both prior record and philosophy 
of the courts are, in fact, given more weight than line 
workers believe is the case, although management does 
not believe this is appropriate. As with all the pre­
vious decisions, all staff tend to perceive departmental 
and personal views and philosophy as having more impact 
than they should. 54 

RECOMMENDATION 5. The JuvenIle Count Law 
~hould be amended to nequIne that 
juvenIle pnobation onnIQen~ alway~ 
ma~e a nonmal neQommendatIon a~ to 
dI~po~ItIon (a.6~umIng a nIndIng .L~ 
made) a~ I~ nequIned by law on 
adult pnobatIon 066IQen~ when pne­
panIng pne~ entenQe nepont~. 

While this is often, if not routinely, done by most 
departments, it should probably be made a part of the 
Juvenile Court Law as it is one of the probation of­
ficer's greatest areas of expertise and as it is in­
valuable for the courts (often not trained in behavioral 
sciences or the assessment of correctional strategies) 
to receive such advice. 

Since the range of alternatives at this decision point 
is so wide and complex, no attempt will be made to 
spell out criteria for each. However, once again, the 
basic principle should be to recommend the alternative 
that is least restrictive to the individual while ade­
quately protective of both the minor and the community. 

PROSECUTION 

Traditionally the district attorney had no role in the 
juvenile court. This was because of the equity, non­
adversary nature of juvenile hearings. The probation 
officer normally decided which youth should be brought 
before the court and presented the evidence, in a 
rather informal manner, assisted by questioning from 
the judge himself. Emphasis, according to the parens 
patriae philosophy, was on what was best for the minor 
although the youth's threat to society was certainly 
considered as well. Even in the latter instance, however, 
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restriction of the youth's freedom (such as by placing 
him in a foster home or a public training school) was 
viewed as a method of long-range rehabilitation. 

Within the last few years, particularly since the Gault 55 

decision, the juvenile court has clearly become more ana 
more of an advcirsary proceeding. This trend, together 
with its pros and cons, will be discussed in some de­
tail in Chapter Six. However, the key factor here is 
the increasing role of the district attorney both in 
screening cases for sufficiency of evidence and in pre­
senting contested cases in court, especially when the 
minor is repre~ented by an attorney. 

OVERVIEW OF DECISION POINTS AND ALTERNATIVES 

By law, the district attorney is given no decision­
making power in juvenile court. Only the probation 
officer can file a petition to bring a minor before the 
court. However, because of the almost routine presence 
of defense counsel in contested cases and the more 
rigorous demands on the type and sufficiency of evidence 
needed to sustain an allegation, many probation depart­
ments consult regularly with the district attorney as 
to whether or not they have evidence to file a petition 
and, if so, what charges should be filed. Some counties 
virtually always follow the advice of the district at­
torney on these issues so that, in effect, the district 
attorney is the one who makes these decisions--with one 
major exception. The probation officer is the one who 
has complete authority over the. initial phases of screen­
ing that determine whether or not a minor is even con­
sidered as a subject to be brought before the court. In 
other counties, the district attorney is rarely in­
volved in juvenile court matters. 

Some law enforcement officials have expressed displeasure 
With the probation department retaining this power and 
have suggested that the district attorney should conduct 
all screening and should make all decisions relative to 
juvenile court intake--as is the case in the adult crimi­
nal courts. Others have recommended that the district 
attorney have concurrent authority to file a petition, 
i.e., to file one if the probation department does not 
but the prosecution feels it is appropriate. 56 Probation 
officials generally oppose such suggestiond, asserting 
that they are better qualified to evaluate not necessarily 

42 

I 
.i 
! 

\ 
:i 

suf~iciency of evidence but the minor's attitudes, family 
envIronment, treatment needs, etc., and hence whether or 
not filin~ ?f a petition is the best approach'to use with 
each ~pecIfIc youngster. Juvenile probation officers re­
spondIng to the staff questionnaire strongly acknowledged 
the need for the district attorney in juvenile court in 
some capa~ity. Only 8% felt the district attorney should 
have no role at all in such proceedings; 59% believed 
that the district attorney should play an advisory role 
and~or present the evidence In court; 16% supported the 
notlo~ ?f concurrent ability to file a petition; and, 
surprIsIngly, 17% asserted that the district attorney 
should make all decisions regarding the filing of 602 W&I 
petitions. 

Study staff support the majority view of juvenile proba­
tion officers. The district attorney unquestionably is 
needed to assist in evaluating evidence in many cases 
prior to filing of a petition and in presenting that 
evidence at least in contested cases when the minor is 
r~presented by counsel, the district attorney "shall, 
wIth the consent or at the request of the juvenile court 
judge, appear and participate in the hearing to assist 
in the ascertaining and presenting of the evidence." 
~owever, it is the study staff's strong b~lief that, 
Just as prosecution attorneys are better trained in eval­
uating and presenting legal evidence, probation officers 
are best qualified to evaluate minors, their families, 
their attitudes, their needs, and the other subjective 
factors relevant to the best choice of diversion or cor­
rectional strategies needed in each case, including 
whether or not a minor should be brought before the court. 
Section 655 W&I already provides a check on the proba­
tion officer's decision making by allowing any citizen 
(certainly including a police official or the district 
attorney) to request that the court review the probation 
officer's decision. If the court deems it appropriate, 
it may then order the probation officer to file a peti­
tion. 

RECOMMENVATION 6. P~obat~on o66~Qe~~ ~houtd 
~eta~n ~o£e autho~~ty 60~ 6~t~ng 607 and 
602 W&I pet~t~on~ ~n juven~le Qou~t~, 
but ~hould make ~egula~ u~e 06 d~~t~iQt 
atto~ney~ to a~~~~t them ~n evaluating 
ev~denQe and deQ~d~ng what Qha~ge~ to 
nile a.~ we.ll a~ to p~e~ ent the ev~denQe 
in QO nte~ te.d Qa~ e~ whe~e the m~no~ ~~ ~ep­
~e~ented by Qoun~el. 
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INFLUENCES ON DECISION MAKING 

Probably because of the relatively new role of district 
attorneys in juvenile court, no data was found that 
clearly indicates what influences the district attorneys 
in making specific recommendations to the probation of­
ficer relative to the filing of petitions. Presumably, 
the criteria would be those of Section 700 W&I relative 
to the degree o~evidence needed to establish jurisdic­
tion, viz.: 

"proof beyond a reasonable doubt supported 
by evidence, legally admissible in the trial 
of criminal cases, must be adduced to sup­
port a finding that the minor is a person 
described by Section 602, an~ a Ereponderance 
of evidence, legally admissible In the trial 
of civil cases must be adduced to support a 
finding that the minor is a person described 
by Section ... 601 (emphasis added)." 

It 

It is doubted if many other factors, such as prior his­
tory or current attitudes or stability of the minor or 
his family, are strongly considered, if they are consid­
ered at all. 

COURTS 

While a judge does not become involved in juvenile matters 
unless a formal petition is filed by the probation officer, 
he is then unquestionably the key decision maker in the 
juvenile justice system. Only a judge (or referee) can 
keep a minor detained more than three judicial days. Only 
a judge can find a youth "guilty" of any offense. Only 
a judge can take a minor from the home of his, parents. 
In many counties, a juvenile is not considered to have a 
formal "record" unless he has been made a ward by the court. 
Hence, it is apparent that the court plays by far the most 
critical role in the juvenile justice system both in terms 
of restricting a minor's freedom and in placing a label or 
stigma on him that may follow him the rest of his life. 

OVERVIEW OF DECISION POINTS AND ALTERNATIVES 

Exhibit 2-12 indicates the Juvenile Court Intake Process 
in terms of the role played by the court itself. It is 
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evident that there are three points, all of them. 
involving formal hearings, at which the court must 
make a decision: (a) the detention hearing, (b) the 
jurisdictional.hearing, and ec) the dispositional 
hearing. 

Detention Heari~g 

All minors detained by the probation officer must h~/e 
a detention hearing wi~hin three judicial days after 
arrest or, more accurately, within one day after a 
petition is filed. At this point, the court has three 
alternatives: (a) dismiss the case and remove the 
minor from the system, (b) order the minor detained 
until a formal jurisdictional hearing to determine if 
the petition can be sustained, or (c) release the minor 
from custody but still require him to appear for a 
jurisdi~tional hearing. Unlike the adult system, the 
court, if it continues the matter for a jurisdictional 
hearing, must set that hearing within a ra~her short 
period as specified by Sections 636 and 657 W&I. 

Little data is available on how often minors are de­
tained. As mentioned earlier, Los Angeles County esti­
mates 10% to 20% of those youth brought to a detention 
hearing are released pending their jurisdictional hear­
ing. 

A curious finding emerged from the two groups of Crl.ml­
nal justice personnel responding to a question regarding 
the appropriateness of juvenile court detention orders. 
Ten percent of the top criminal justice officials who 
answered the question felt that minors were ordered de­
tained too often and 32% believed they were not detained 
often enough; the remaining 58% thought minors were de­
tained "to the appropriate extent." By contr'as t, only 
4% of juvenile probation staff felt that minors were 
detained too often and 52% complained that they were not 
held as often as they should be. This variation is 
probably due to the fact that probation officers are the 
ones who request the detention hearing in the first 
place, but it does question the often-stated belief 
that probation officers are the most liberal or "soft­
hearted" members of the criminal justice system. 
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Jurisdictional Hearing 

At times the jurisdictional hearing is combined with 
the detention. hearing .. However, normally it is a 
separate hearl~g at WhICh the minor may either plead 
to the allegatIon or request a formal court trial. 
Wher~as a decade ago attorneys were a rarity at such 
~~arlngs~ they n?w represent most youth, particularly 
If the mInor denIes the allegation. In fact, 700 W&r 
mandates the court to appoint counsel, if the minor 
do~s not have o~e, "unless there is an intelligent 
wal.v~r of the rIght to counsel by the minor." At this 
hear~ng! the court has only two alternatives: make 
no fln~lng and remov~ the minor from the system or make 
a fIndIng that the mInor falls within Section 601 or 
602 W&I .. In ~h~ latter instance, the court will then 
hold a dlSposltlonal hearing to determine what should 
happen to the youngster. 

~hereas th~ court sometimes played a dual role of hear­
Ing the eVIdence and, at the same time, acting as in­
terrogat?r an~ presenter of evidence, a relatively re-. 
cent.C~llfornla Appellate Court decision specifically 
prohIbIted the latter role. In re Ruth H.,s7 a 1972 
case, declared that ~he minoris constitutional right 
to due process was vlolated when a juvenile court 
refe~ee ~ssumed the dual role of presenting the case 
and ]udglng contested matters of fact and law. 

Exh~b~t 2-l~ illustrates the percent of total initial 
pe~ltlons flIed that were dismissed from 1963-1972. 
WhIle the total number of petitions has risen consid­
erably during that time, the percent of cases dismissed 
ha~ d?ub1ed from 14% to 28%. As mentioned previously, 
~hlS ~s al~ost assuredly due to the greater emphasis on 
JuvenIle rlght~, the increased role of defense attorneys, 
and the more rIgorous legal criteria for making a find­
Ing. 

DispOSitional Hearing 

The.timing of this he~ri~g ~ar~es from county to county. 
A slze~ble nu~be~ of Jurlsdlctlons conduct it immediately 
f?llowlng a fIndIng of 601 or 602 W&r while others con­
tln~e the matter to a separate date. Traditionally, pro­
b~tlon depar!ment~ ~ubmitted ~tatements on both jurisdic­
tlonal and dISPOSItIonal (SOCIal study and recommendation) 
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issues in the same report. Many still do, while others 
do not prepare a social study until after a finding has 
been made. Whichever technique is used, it is critical 
that the court not read the social study, which includes 
the minor!s prior history and the probation officer's 
assessment of him and the offense, until and unless a 
finding is made. Failure to follow this procedure vio­
lates Section 701 W&I which prescribes that: "At the 
(jurisdictional) hearing, the court shall first consider 
only (emphasis added) the question whether the minor is 
a person described by Sections ... 60l or 602." 

The separation of jurisdictional and dispositional de­
cision points is commonly referred to as a bifurcated 
hearing. A California Court of Appeal in 1968 commented 
on this procedure as fOllows: 

"Where the commission of a crime is alleged 
as the jurisdictional fact and the allegation 
is disputed, the court's error in receiving 
the social study before .the jurisdictional 
hearing goes 50 directly to the fairness of 
the hearing that·the resulting adjudication 
is not saved by article VI, section 13, of 
the California Constitution,,58 (which pro­
vides that judgment is not to be set aside 
where the error did not cause a miscarriage 
of justice • 

In the juvenile probation staff questionnaire, 61% of 
the respondents felt that the jurisdictional and dispo­
sitional hearings should be held on completely separate 
days with the social study being prepared only after a 
finding is made. An additional 25% asserted that the 
two hearings should be kept separate, although on the 
same day, with the judge reading the social study only 
after a finding is made. Surprisingly, 14% preferred 
what appears to be an illegal alternative of holding 
the hearings immediately one after the other with the 
court reading the probation officer's social study be-
fore the jurisdictional hearing. --

Exhibit 2-5 indicated the major types of dispositional 
decisions made by juvenile courts in 1972 and their re­
lationship to the previous steps in the intake system. 
Of nearly 50,000 initial petitions filed in 1972, 28% 
were dismissed, 12% placed on probation as non-wards, 
58% declared wards and 'placed under local supervision, 
1% remanded to adult court, and .5% committed to the 
Youth Authority. 59 
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INFLUENCES ON DECISION MAKING 

Perhaps due to the traditional atmospher~ of. awe and 
reverence surrounding the courts and thelr.hlghly ~ro­
tected prerogatives, judicial decision makl~g.remalns 
the least studied and least known of ~he cr~mlnal 
justice components. While some data IS avall~b~e on 
the frequency with which certain types of decIsIons are 
made by individual judges or total county ben~h~s, very 
little is known about how they arrive at specIfIc de­
cisions, i.e., what influences them most. 

With regard to the first two decision.points, viz:, . 
the detention and jurisdictional hearIngs, the crlt~rla 
for judicial decisions are fair~y.well ~pelle~ out.l~ 
the law. The third type of decI~lon, v~z.~ dISposItIon 
of youths who have been found to.fall.wIthIn ?Ol or 602 
W&I is a purely subjective one In WhIch the Judge has 
alm~st absolute personal discretion. 

Detention Hearing 

Section 635 W&I declares that the court must release a 
minor at his detention hearing unless: 

"it appears that. such .. minor has violated 
an order of the JuvenIle court or.has ~s­
caped from the commitment of the.Juve~Ile 
court or that it is a matter of lmme~l~te 
and urgent necessity for the protectIon 
of such minor or the person or property 
of another that he be detained or.th~t 
such minor is likely to flee the JurIs­
diction of the court ... (emphasis added)." 

Thus, the burden of proof is clearly on. the 
justify detention, rather than on the mInor 
why he should not be held. 

court to 
to justify 

The most debated of the above four reasons for detain­
ing a minor is the somewhat vague phrase: "ma~ter of 
immediate and urgent necessity for the protectlo~ of 
such minor or the person or property of another~ On 
August 24 1970 the California Supreme Court, In the 
case In r~ William M.,60 ruled unanimously that: 

liThe probation office:- must pr~sent a prima 
facie case that the mInor commItted the 
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alleged offense; otherwise the court will 
lack the timmediate and urgent necessity' 
for detention of a youth charged under 
Section 602, In addition the probation 
officer must state facts upon which he 
based his decision not to release the minor 
prior to the detention hearing." 

Hence, when the "immediate and urgent necessity" clause 
is used as a basis for detaining a minor, the court 
must hold a mini-jurisdictional hearing. Even if a 
prima facie case is presented that the minor committed 
the alleged offense, this still leaves the judgment of 
whether or not said offense and whatever else is known 
about the youth amount to an "immediate and urgent neces­
sityrr up to the discretion of the court. 

However, the case In re William M. complicates this is­
sue even further. In elaborating on the question of 
"protection of such minor or the person or property of 
another,fI the Supreme Court further stated: 

"The Juvenile Gourt Law and section 635 
(W&I) as properly construed, do not permit 
the ~etention of juveniles for the pro­
tectIon of society in situations in which 
an. adult woul~ be entitled to bail pending 
trIal (emphasIs added). Section 635 how­
ever, does provide ample authority f~r the 
detention of children for their own protec­
tion .... " 

This raises one of the most controversial issues in the 
trend toward protecting the rights of minors and making 
the juvenile court more similar to the adult criminal 
court system, viz., the right to bail. 

If a juvenile cannot be detained "for the protection of 
society in situations in which an adult would be en-
ti tIed to bail, II then one mus t ask when is an adul t so 
ent~t1ed. In a landmar~ dec~sion (In re Underwood) 61 on 
AprIl 18, 1973, the CalIfornIa Supreme Court ruled that 
aside from capital offenses: ' 

"The purpose of bail is to assure the de­
fendant's attendance in court when his 
presence is required, whether before or 
after conviction .... Bail is not a means. '. 
far p)~.tectiEK._~h~u.PUbl ic safety (emphasis 
a ded ," 
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One might infer from In re William M. and In re Underwood 
taken together that a minor cannot be ordered detained 
merely for the protection of society. However, the ex­
isting legislation of 635 W&I still stands and no case 
law has comp1et~ly clarified this issue. 

RECOMMENVATION 7. L~g~~latlon ~hould b~ 
d~v~lop~d ~~ga~d~ng the detent~on On 
a mino~ to ~~~olv~ th~ ~xi~ting Qon-
6liQt betw~~n SeQtion 635 W&I and 
th~ Qa~ ~ deQi~,~on~ di~Qu~~ed above. 

Jurisdictional Hearing 

As quoted in the previous section of Prosecution, 700 W&r 
asserts that the criterion for a finding of 601 W&r is 
"a preponderance of evidence, legally admissible in the 
trial of civil cases" while the criterion for a 602 W&r 
finding is "proof beyond a reasonable doubt supported 
by evidence, legally admissible in the trial of criminal 
cases .... " The latter standard includes such case law 
rUlings as rights against self-incrimination and illegal 
search and seizure, although some of these safeguards 
(notably the rights under Miranda and Gault) have been 
codified in Juvenile Court Law for 601 W&r cases as well. 

As mentioned earlier, the court must not consider social 
history or any other information about the minor other 
than whether he falls within Section 601 or 602 War. 
However, it is our understanding that this is not rigidly 
followed in all areas of the State. 

RECOMMENVATION 8. SeQtion 701 W&I ~hould be 
amended to clea~ly ~equ~~e bi6u~cated 
hea~ing~, at l~a~t to th~ extent 06 
~p~Qiny~ng that the ju~i~d~Qt~onal "and 
di~Ro~itional o~ ~oQial ~tudy po~tion~ 
06 ihe p~obation 066~ce~l~ inve~tigation 
b e p~epa~ed a~ ~ epa~ate do Qum ~nt~ and 
phohibiting th~ Qou~t 6~om h~ading th~ 
latte~ until and unl~~~ a 6inding ha~ 
b~~n made. 

It might be noted that this recommendation is consistent 
with the standards of the National Advisory C~mmission on 
Criminal Justice Standards. 62 
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Dispositional Hearing 

~s in the adult system, the final dispositioh decision 
~~konehtotallY up to the discretion of the court. Un­
.1 e t e adult system, where there are minimum and max­
:mum sentences for. every offense, the juvenile court 
Judge can select vlrtually any disposition he chooses. 

Because of the esoteric nature of these decisions and 
the la~k of ~egal or other criteria for making them, 
~er~ llttle IS known about how they are reached. Since 
lt lS well known that there is a high correlation be­
t~~~n most ty~es.o~ recommendations made by probation 
o lcers and J~dlclal decisions, it might be assumed 
t~at t~ey are lnfluenced by many of the same factors out­
llned ln the earlier section on Juvenile Probation. 
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CHAPTER THREE 

THE ADULT INTAKE PROCESS 

While in many respects similar to the juvenile intake 
apparatus, the adult system differs primarily in terms 
of its greater formality and the much stronger role of 
the prosecution attorney. At many points, there is less 
discretion and fewer viable alternatives in dealing 
with adult offenders. For example, police or other 
decision makers cannot as readily release someone to 
his family with a reasonable assumption that the family 
will be responsible for that offender. Diversion 
programs and their degree of use at various points in 
the adult intake system are much more limited. Where 
juvenile records, even serious ones, are confidential 
and can be formally sealed, adult records are public rec­
ords that can never be removed. Hence, the stigmatiza­
tion of an adult arrest or conviction is far greater. 
For example, it is routine for employers, military re­
cruiters, many licensing or certification boards, etc., 
to inquire into adult arrest or conviction records. 
Finally, the prosecution aspect of the adult system is 
handled entirely by trained attorneys. In summary, the 
system is totally an adversary one. 

As in the previous chapter, this chapter examines the 
intake decision process and influences on. it from the 
point of view of the police, probation, prosecution, 
and courts. 

POLICE 

"In the justice system the police stand as 
the essential gateway for the entrance of 
the raw materials to be processed."l 

The concept of "curb-side justice" has been used to illus­
trate the extreme power bestowed on the police officer. 
Although all laws are written as though they were to be en­
forced totally, the police make daily decisions as to which 
laws they will enforce, when, on whom, and in what manner. 
Obviously, their discretion is limited to some degree by 
such factors as legislation, case law, and community expec­
tations. However, as the first point of contact with the 
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offender, they have the most alternatives of any decision 
makers in the criminal justice system. The police officer 
alone (with few exceptions) can propel someone into that 
system. Because of the labeling and other negative con­
sequences of his decision to arrest, the effect on police­
community relations, the impact on the rest of the system, 
and related cost effectiveness issues, the police officer 
must use this discretion with the wisdom of a Solomon. 

OVERVIEW OF DECISION POINTS AND ALTERNATIVES 

Once a decision has been made that police involvement in 
a given circumstance is appropriate, the investigating 
officer may have to make a series of complex decisions. 
These decision points begin with the field contact and con­
tinue through to a final dispos i tio.n of the suspected of­
fender. The following section will examine eacD of the 
relevant decision points and the alternatives available at 
each point. An overview of this process may be seen in 
Exhibit 3-1. 

Field Officer Involvement Decision 

The field officer is generally the determining factor as 
to whether or not the police become involved in any given 
incident or circumstance .. Should he deem it inappropriate 
for any police involvement, then no further action will 
be taken by the police agency. If police involvement is 
appropriate and the in,cident involves a criminal offense, 
the officer must decide how he is to t~rminate the field 
confrontation. This decision is made subsequent to a 
field observation made by the officer or upon his response 
to a complaint. Occasionally the decision relative to 
police involvement may be made by the person receiving the 
citizen complaint at the police station. However, unless 
the complaint seems obviously fictitious, a field officer 
is normally dispatched to investigate the matter. 

If the officer decides that involvement is proper,he is 
generally faced with selecting one of three usual alter­
natives. First, he may prepare a report when a criminal 
act has been committed and the suspect is unknown or not 
readily available for contact. This report would then be 
forwarded for further consideration at the "Continued In­
vestigation Decision." Second, the officer may continue 
his investigation by conducting an interrogation of a 
known suspect. This decision will lead the officer to the 
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next decision point, the Field Apprehension Decision. 
Third, the officer may involve informal diversion action. 
Such action is further described in the section relating 
to the diversion decision. A fourth alternative, arrest, 
may be considered. This 'alternative is generally con­
sidered when a criminal act was actually observed by the 
officer and, in essence, replaces the now unnecessary 
suspect interrogation alternative. 

It is relevant to discuss the field interrogation oper­
ation (FI) at this point. This is a practice utilized by 
many police agencies to record information from field 
observat',,-)lls made by an officer. This procedure is 
generally used when the officer encounters an individual 
under circumstances believed to be unusual or suspicious. 
Examples would be an individual observed walking in a 
commercial area at 3 a.m. or an occupied automobile parked 
in a residential neighborhood with the occupant display­
ing no apparent reason for his presence. 

The field interrogation is entirely a discretionary matter. 
The field officer makes the sole determination as to 
whether or not to invoke this practice. The generally ac­
cepted criteria and authority are found in Section 647(e) P.C. 
This section requires a person to identify himself and 
account for his presence and actions when the public safety 
demands such identification. Without further definition, 
such as in departmental policies, the officer is left to 
determine what circumstances threaten the public safety 
sufficiently to warrant the stopping, questioning, and 
recording of information to a citizen. While this field 
interrogation process is not a separate entity in the intake 
process, it is a controversial aspect of the field officer 
involvement decision and hence worthy of some comment here. 
Several studies are currently being conducted to clarify the 
utility of the FI process. 

Continue Investigation Decision 

This decision point is usually within the purview of the 
detective division. Generally, field reports are re­
ceived and reviewed, resulting in the decisiDn as to 
whether or not further investigation is warranted. Criti­
cal criteria are probable cause to believe a crime has 
been committed and that a specific suspect committed the 
crime. If a suspect is identified, this information may 
be transmitted to field officers who must then make the 
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Field Apprehension Decisi 
req~est a warrant from th~n. Another alternative is to 
see .a w~rrant or indictmenir?secutor. The decision to 
vestlgatlon and concurr IS ma~e after further in-
warrant or indictment ,ence by a dlstr1ct at~orney Th 
of the suspected offen~~r~ought only after identificati~n 

Field Apprehension Decision 

This police decision oi ' 
off~nder has been ide~ti~i ~s r~ached once a suspected 
n~t1ves available to the f~ l~n c~nfronted. The alt~r-
t e subject, effert a, 1e offIcer are to release~ 
vert.the subject to alf~;~est ~nd i~sue a citation, di­
phY~lcally detain the s b· al dIversIon program, or to 
natIves will be availab~eJ~ct. Not all of these alter­
manldate the. action to be take~a~h chase. ~everal statutes 
am~ e, SectIon 40302 f .y t e offlcer. For ex­
qU1res an officer to ~rr~~~ Call~ornia Vehicle Code re­
offender who has violated ~nd Incarc~rate a suspected 
fenses. anyone of SIX specified of-

If sufficient cause exist 
may effect the arrest andsff~I the arrest, the officer 
~~~!~n: He may i~sue a Cit~ti~~ ~~eth~ ~~~eedcourses of 
d' appearance In court d h en er for a 
.Iversion,pro¥ram, or furth!~nde~ ~ o~~ender to a formal 
1ssue a c1tatlon is defined; a1n 1m. The option to 
Codes and most local ordinan~~s~oth the Penal and Vehicle 

The alternative of d' . tremely l' , IverSlon at the pol' I of h 1m~ted when the offender' Ice evel is ex-
t e pauc1 ty of formal ~s an ad·ul t beca.use 

~~~ be ~laced. The only ~~~;~~ms Into which the offender 
d IS pOInt are those under 647(f~)rograms available at 

runks may be placed in d " P. ~. ,by which common 
under 5150 W&I by who h a etoXlflcatlon center and th 
be pI d IC a mentally di t b ose ace under psychiactr" s ur ed person may 

J~~~t~~fender from any furt~~rc~~~~ee~~~h a7ti~n may.d~vert 
. e sys tem. gs In "he crImInal 

The fo~mal diversion of an adu ~ ~stabllshment of probabl It _ffender requires the 
most instances poll'ce fef~ause t? effect an arrest In 
P 

. " 0 lcers WIll ff . 
rlor to dIverting an adult ff d e. ect the arrest 

erable controversy whether t~ enl~r. There is consid­e po Ice responsibility 
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ext~nds to determining the appropriateness of diverting 
a suspected offender. Thi~ is discussed in Chapter Four 

'(In Diversion. 

The decision to arrest and further detain a suspected 
offender is made once sufficient probable cause is found 
and the nature df the offense suggests incarceration br 
further interviewing at the station. The decision to 
incarcerate may be made in the field or following sub­
sequ~nt interviewing at the station. The immediate de­
cision to incarcerate eliminates the next decision point 
and the officer is then concerned with the suspect's 
status. The alternatives available at this point are 
discussed in detail under "Suspect Status Decision." 

Station Booking Decision 

Once the suspected offender has been taken to the station 
for further interviewing and evaluation of evidence, the 
officer has several alternatives. He may release the 
subject if further investigatjon casts doubts on the prob­
able cause to detain further; he may divert the offender 
if programs are available; he may release the offender 
on a citation to appear later (if the offense is a mis­
demeanor); OT he may decide to book the offender in a 
jail facility. It might be noted that release may be a 
suspension of criminal justice system processing pending 
further review or an outright release from the system. 
T1e decision to release an offender on citation is based 
upon the same criteria as apply at the Field Apprehen­
sion Decision point. Tl1is should center primarily around 
the-question of whether or not the offen~er is likely to 
flee the jurisdiction. 

Suspect Status Decision 

At this point the suspected offender is actually incarcer­
ated; the decisions and alternatives available to the 
police are limited. The police offer recommendations and 
supporting documentation relative to the continued deten­
tion of the suspect or the release of the suspect on his 
C,";"ln recognizance (O.R.). Police officers will normally 
recommend continued detention of a suspect if they be­
lieve there is a likelihood that the offender will continue 
his criminal behavior, cause harm to another, flee the 
jurisdiction nr otherwise represent a threat to the com­
munity or himself. 
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The police officer may al 
citation at this oin so.re~ease a suspect on a 
0 .• R." or "j ail 0 k I, t. Wh ~flS ,lS commonly called "police 
lease would have'b~en d t l e,ln most cases such a re-
P , t ' e ermlned at an e I' d ' , Oln , occasIonally the field ff' .~r ler eCISlon 
need for actual booking , 0 lcer wl~l determine the 
T~is decision may be bas~~10r to release on ci~ation. 
flngerprints and/or h t c on the need to obtaln the 
investigation or to ~e~u~~r~hh ~~kt~~ suspect for further 
successfully fleeing the' ,ed,l ~ Ihood of the suspect 

JurlS lctlon. 
Another alternative a 'I bJ 
is the complete relea~:l a ,e to the police at this point 
Section 84gb P C S h of the suspect pursuant to 
changes the appr~he~~fonatrele~se ne~ates the arrest and 
lease is invoked when Eu 0 a ,etent~on ?nly. This re­
subject of criminal invoIther Investlgatlon clears a 
cution is deemed ina v~ment or when further prose-
secutor). Factors i~~I~~~~~te (by the.P?lice or the pro-
a suspect after bookin ng t~e declslon to release 
tion. g are consIdered in the next sec-

INFLUENCES ON DECISION MAKING 

The l?revious chapter summariz d k " , 
studles on police decision :' ey flndlngs ln earlier 
erature indicates little di~; Ing. !n general) the lit­
factors that influence de ' ,erence In the predominant 
adults. In an effort to ~~!~~~~ m;de about juveniles or 
that influence police de " 1 y, urther the factors 
extent that influence ex~~slons ~lth adults and to what 
proximately 575 law enforc~~~n~h~~f~tUdy surveyed ap-
California. Twent -f' ~ lce~s throughout 
were believed to i~fi~:~ fattors were Identified whicr 
made by police at the l·ce 10 s~me degree the decisic 
asked to rate the influ~ne eve,. The 9ffi cers were 
tors relative to the decrc~ ortlmportance of these fac­
seek a warrant, the decis~~~ntoor:Irest,~the d~cision to 
pect pursuant to Section 849 (b) P C ease~" detal~e~ sus­
release a suspect on a cit t' "! and the deCISIon. to 
booking process. a Ion prIor to or after the 

Exhibit 3-2 lists the factors that the 
asked t officers were . 0 rate and reflects th im t . e average influence or por ance at each decision . t 
applicable to all decision p~~~~. ¥~t every factor is 
fact?r is shown where the factorS~oes :~~fore, no rating 
partIcular decision point. - apply to a 
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The following discussion examines the most significant 
factors influencing the choice of alternatives at each 
critical decision point. The discussion begins at the 
field apprehension decision point as it is here that 
the officer makes first contact with the suspect and 
must decide to arrest or release him. It should be 
stressed that all references to the survey results are 
simply indications of what the respondents said influ­
enced their decision making. As has repeatedly been 
stressed in the literature of decision making, people 
are often unaware or unwilling to indicate what really 
influences them or how much. 

Decision to Arrest 

The pur.pose of arrest is prosecution. The decision to 
arrest is primarily a police decision although the pro­
secutor and the court are involved in the decision to 
issue an arrest warrant. The decision to arres~ must 
be predicated on probable cause--the belief that a crime 
has been committed and the person to be arrested com­
mitted the offense (836 p.e.). Arrest on "suspicion" 
or for purely investigatory purposes is of doubtful le­
gality. While the decision to arrest is generally made 
at the Field Apprehension Decision point, previous dis­
cussiGn relating to alternatives indicated that this 
decision may be postponed to a later decision point . 
While this is a possibility, it should be understood, 
particularly in the case of adults, that the decision to 
arrest is made prior to prolonged physical detention. 
This is necessitated by the legal requirements for de­
tention of a suspected offender. 

It should be noted that the degree of discretion in ef­
fecting an arrest ranges from NO discre~ion, in the case 
where a warrant has been issued, to GREAT discretion, as 
when a juvenile offender is involved. The most signifi­
cant factor influencing this decision was rated by re­
sponderlts as the abjlity to establish probable cause to 
effect an arrest as defined by Section 836 p.e. 

Once the officer has determined that probable cause to 
arrest exists, he is further influenced by his percep­
tion of the seriousness of the offense. As--a.-human being, 
the officer is not exempt from assigning certain moral 
considerations to criminal offenses. The officer's de­
termination of the seriousness of an offense is based on 
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his own experiences and beliefs an~ the perceived . 
seriousness assigned by the commun1ty. The commun1ty 
utilizes several vehicles for making their desires 
known relative to the resources and effort they prefer 
to be exerted in dealing with specific types of deviant 
behavior. The police officer will consider these in­
dicators in determining the seriousness of an offense 
and the alternative he should select. While the total 
survey results rated the officer's own opinion of the 
seriousness of the offense 7.1, respondents from Los 
Angeles County agencies rated it 6.7 and the remaining 
officers rated it 7.4. 

Other moderate influences reported by the survey sample 
were in order: legally dictated actions (such as 
warr~nts or mandates to arrest certain Vehicle Code vio­
lators), community views of the of~ense? department 
policy, and the probability of prosecut1on. 

Presently, few depart~ents h~ve extensive spe~ific . 
policies which prescrlbe act10ns to be taken oy o~fIcers 
in given circumstances. The larger departments, 1n 
general, have more po~icies and.a::-e more aware of the 
policies as a factor 1n the dec1s1on to arrest. Re-. 
sponse from Los Angeles County law enforcement agenc1es 
ranked departmental policy higher (6.8) than did the 
rest of the respondents (5.1), resulting in the sample 
average of 5.8. With regard to the.probability of.pro­
secution, the officer is naturally 1nfluenced by h1S 
previous experiences wi~h ~he prosecuting ~tt?rney's 
office as well as the w1l11ngness of the v1ct1m to 
prosecute. For example, if the office~ i~ i~ve~tigating 
a complaint of petit larceny and the v~ct1m.1nd~cates 
an unwillingness to prosecute, the off1cer 1S 11kely to 
release the suspect without arrest. Likewise, if com­
plaints have been refused in s~milar minor.offe~ses.by 
the prosecuting attorney's off1ce, the off1cer 1S lIkely 
to release the suspect. As a study of prosecution by 
Cole inuicatecl, "The police are dependent upon t~e p::-o­
secutor to accept the output of their system; reJect10n 
of too many cases can have serious repercussions ~f­
fecting the morale, discipline, and workload of the 
force."z 

The survey showed that officers claimed.the d~m~ano~ of 
the su~pect had little influence on the1r dec1s1on In 
considering arrest (total sample 4.9; Los Ange~es 4.5; 
other agencies 4.2), The reader should be caut10ned to 
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consider this in its proper perspective. This factor, 
c?mmonly referred to as the "attitude test," is initially 
glven secondary consideration by an officer. After he 
has considered the more significant factors and determined' 
the existence of probable cause for the arrest the at­
titude,of the suspect becomes a primary consid~ration in 
select1ng an alternative. The increased influence of this 
factor should be noted in Exhibit 3-2 relative to consid­
eration for re~ease of a suspect on citation. Contrary 
to popular bel1ef, survey respondents claimed that the 
time of contact with the subject, relative to the officer's 
end of tour and the workload of the officer had almost 
no influence on their decision to arrest. ' 

Uecision to Divert 

In the case of adult offenders, diversion alternatives 
available to a police officer are extremely limited. A 
verr informal type of diversion may be made at the Field 
Off~cer Involvement Decision point. For example, an 
off~cer m~y m~ke such a decision by suggesting, during 
an lnvestIga~lon of a fam~ly dispute, that the parties 
seek professIonal counselIng at a later date. This action 
is frequently taken, as the experience of most officers 
dicta~es that.pr?secution of such cases is highly unlikely. 
~he w1fe ~ho InsIsts.that her husband be arrested at night 
~s often Just as anXIOUS to get him out of jail the follow­
In¥ ~ay.and usua~ly re~uses to pTosecute. The impact of 
crISIS InterventIon unIts on adult offenders has not been 
sufficiently tested to evaluate their effectiveness. It 
is reasonable to consider that such units may change in­
fo~mal diversion to something more formal as more cooper­
atIon between police and social service agencies is ac­
complished. 

Another informal type of diversion frequ'ently employed at 
this point involves the common drunk. The officer may 
establish necessary cause to arrest but may choose to re­
lease the offender to a responsible party, usually a rela­
tive, or even take him home. 

The aforementioned "diversion" efforts are strictly in­
formal yet numerically, the most common. The only legally 
prescribed diversion programs usable by the police, as 
mentioned earlier, involve detoxification facilities for 
drunks and psychiatric emergelCY wards, for the mentally 
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disturbed. Major criteria in selecting these alternatives 
are probably availability of space, the officer's knowledge 
of the person's prior history, and the suspect's coopera­
tion with the police. 

While the extent of either formal or informal diversion is 
unknown, some ~ounties have indicated that the alternate 
placement of drunks in detoxification centers has resulted 
in the need to hire civilians to provide maintenance ser­
vices in the jails traditionally performed by revolving­
door alcoholics. Severe problems remain with the lack of 
adequate diversion alternatives for mentally disturbed and 
other types of offenders, discussed in Chapter Five on In­
appropriate Clientele. 

Survey results indicate that police are substantially more 
conservative about the use of diversion for adults than 
for juveniles. Where over half 0f those questioned favored 
the expansjon of juvenile diversion programs (which already 
are used far more extensively than those for adults), only 
about one third supported the expansion of such programs 
for adults and roughly another third wanted them curtailed 
or eliminated. With regard to other aspects of diversion, 
Exhibit 3-3 shows that, as with juveniles, the vast majority 
of law enforcement officials feel that they should parti­
cipate in screening adults for diversion and that there 
should be "pull-back" mechanisms for reinstating criminal 
proceedings against those who fail in such programs. Again, 
about half thought that police should be one of the agencies 
involved in providing diversion services. 

It is suspected that some of the resistance to expanded use 
of diversion for adults is due simply to the lack of ef­
fective programs and that if such programs existed and the 
police had a say in screening candidates, they would be 
far less hesitant to use them, at least for minor offenders. 

Decision to Seek a Warrant 

One might reasonably ask why, once a suspect is identified, 
an arrest is not made immediately. Why do the police seek 
arrest warrants rather than effect an immediate arrest? 
The most frequent reason for seeking a warrant relates to 
the police ability to locate a suspect. This appeared to 
be the most significant factor reported in the survey. Ob­
viously, if the police are not able to immediately locate 
a suspect, it is beneficial to obtain an arrest warrant and 
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enter such into an automated system. After this is done, 
the likelihood of subsequent arrest is greatly enhanced. 
Any future police contact with the suspect will generally 
provide the officer with information about the warrant, 
which will enable him to effect the arrest. 

Another primary consideration of the officer is legal 
technicalities, notably in the areas of search and seizure. 
Occasionally, when an officer is uncertain what violation 
to charge or desires a review of the evidence to be sure 
of reasonable cause fJr arrest, he will seek the advice 
and concurrence of a prosecuting attorney prior to making 
an arrest. This procedure allows for prosecutorial and 
judicial review of the incident and evidence to establish 
and substantiate probable cause for arrest. 

Another factor considered by the police and closely re­
lated to the former is the time lapse between the incident 
and identification of the suspect. If the time lapse is 
significant, t~:c. police tend to validate their reasonable 
cause to arreSL by utilizing the review procedure pre-
viously described. 

Other factors rated as having at least a moderate influ­
ence on the seeking of a warrant were relevant policies 
of the courts and district attorney, establishment of 
sufficient cause to arrest, probability of prosecution, 
department policy, the officer'S opinion of the serious­
ness of the offense, and the suspect's residence outside 
the involved agency's jurisdiction. Comparing Los Angeles 
County responses to the rest of the study county agencies 
shows two significant differences in factor importance: 
existing departmental policies (Los Angeles 6.7; other 
agencies 6.0) and prior contact with the suspect (Los 
Angeles 4.3; other agencies 5.0). 

Decision to Cite Prior to Booking 

A decision whether or not to issue a citation must be 
made in cases involving misdemeanors. Section 853.6 PeC. 
gives the police the authority to release a suspect on 
his/her written promise to appear (citation). This is a 
discretionary decision as no requirement is imposed that 
mandates such release. The most significant influence, 
according to the survey results, is the existence of de­
partmental policies (Los Angeles 9.0; other agencies 7.0). 
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In response to 853 6 PC' policy that set ge~erai p' man{ pollce agencies established 
When such policy exists ::-~am~ :rs for officer discretion. 
decision considerably. ' 1 0 vlously affects the officer's 

The ~vailability of the suspect for future consldered extremel im . contact is also 
the officer's perce~tio~o~~a~~~ l~~l~,~elates primarily to 
pect will appear as rom' l,e : ood that the sus-
suspect may not a e~r lsed. ,If lt lS believed that the 
ally book the sus~~ct a~s t~eq':l~~d f t~e, offic("r will usu~ 
the likelihood of a ear e Jal aClll~y. To determine 
~ri teria to assist ihe o~~~e, m~ny ag~ncle: have established 
lS generally assumed that lcer ln mak:n¥ hlS decision. It 
ployed, with a famil and a suspec~ llVln? ~ocally, em-
appear as required. y, no prevlous crlmlnal record will 

The next most important fact respondents were in order' ors,as ra~e~ by the survey 
restraints on di~cretion . ,prlor crlmlnal history, legal 
munity attitudes about theP~~~r knowledge ?f,suspect, com­
cution, and the demeanor of thense , probablllty of prose­
~actors were rated significant~ s~~¥~ct. Three of ~hese 
ln Los Angeles County from th y ~ ferently by offlcers 
respondents: " e res 0 the sample county 

Factor Los Angeles Other Sample 
County Counties 

Lega 1 Restraints 8.3 7.6 
Prior Suspect Knowledge 6.8 7.5 
Demeanor of Suspect 5.9 6.8 

The apparent social status sex a 
arrestee were consistentl 'r ' ge, a~d ra~e of the 
fluences on the officer'sYd·atedt~s havlng llttle in-lscre lone 

Decision to Cite After Booking 

The criteria to release a sus e t ' . , booking (i.e. "jailOR ") p c on a cltatlon following 
same as descrIbed abov~ 'e wertethrated essentially the t' , ,xcep at "holding t' 
s rlctlons" was rated slightl h' h ,lme con-
pected. The question then f 19 er, as mlght,be ex-
would elect to book a suspe~~lse~ as to why P?llce,officers 
mentioned previously the bo k~~lor to releaslng hlm. As 

" 0 lng process to issuing'a 
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. the fingerprints and/o~ 
citation is often used ~~to~~a~~cilitate furt~e~ in~~~tl-
Photographs of th~ ~usp h lOkelihood of obtaInIng 

o d to maXImIze tel 
gatlon ano t in the future. 

resence In cour . 
p . 0 m 10 this procedure to 0 

Realizing that officers ml~~i ~olic~ agencies ~owbre~u~re 
intimidate a suspect, seve why a misdemeanant IS ~o e 
that an officer sho~o~:u~~lice agencies~ on the ot a~~ re­
prior to release'd d On quite the opposIte manner This 
hand have respon e lot rior to release. 
quir~ the book~ng of a subi:cofPserious inequality of 
inco~siS~encYh 1: ~~~ee~~~~em. 
°ustlce In t e In 
) . roblem of one police agency 
There is al: o a pot~~t~:ie~se after the ar~esti~~ ~g~~~~ 
granting thIS type 0 t For ex"ample, SectIon 8

1
, a 

has declined to use 1. or his superior to re ease 
allows the bookin~ de~uty We believe such a problem d 
misdemeanant on cltatIo~. Of the local agencies adopt~ 
would be greatly re~u~e t 1 policies relative to use 0 
reasonable and conSIS en 
citation release. 

Decision to 
. 1 Pursuant to Section 849(b) P.C. 

Re ease 

The decision to release 
849(b) P.C. may be made 
section states: 

t to Section 
a suspect pursuan t This 
subsequent to arres . 

"Any peace officer may 
instead of taking such 

o t any person magi stra e, 

release from custody, 
person before a 
arrested without 

a warrant whenever: 
o fO d that there are in­

(1) He is satlS ~e f making a criminal. 
suffic~ent gr~unts th~rperson arrested. 
complalnt agalnS t d for 

ted was arres e 
(2) The p~rson ~rres nd no further pro­
intoxicatIon on ~, a l ceeding s are deslrab e. f b-

ested only or e 
(3) The per~onow~~u:~~e of a narcotic, 
ing. undoerrrtesetrt~ted dangerous drug and 
drug d t a facility 

. • , 0 delivere 0 
such p'e:~o~ ~~r treatment and no further 
or hosPd~ a desirable." procee Ings are 
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Questionnaire respondents asserted that the strongest 
influencing factors in the use of 849(b) P.C. were the 
existence of departmental policy and the sufficiency 
of evidence to seek prosecution. Where clear depart­
mental policies exist, officers are aware of certain 
requirements and expectations, and some consistency is 
established. This is evident in the fact that Los 
Angeles County agencies rated departmental policies 
at 8.4, compared to the other agencies' rating of 7.2. 

Next in importance, in the view of responding pOlice 
officers, were "legally dictated actions" that limit 
their use of discretion. These mandates relate to 
constrictions imposed both by law and prosecuting 
attorneys. California law requires that complaInts 
be filed within 48 hours of arrest. The decision to 
release a suspect subsequent to arrest is generally 
made following the refusal of the prosecuting attorney 
to proceed further. Typically, in California 20 to 
25% of felony arrestees are released without a com­
plaint being filed. s While the data are not readily 
available, estimates indicate that half or more of 
these releases occur as a result of the prosecutor re­
fusing to file a complaint. Specific data relative 
to the decision to release pursuant to 849(b) P.C . 
and the factors influencing the decision are seriously 
lacking. Exhibit 3-4 provides sample data for Part I 
arrests. 4 The last two columns show the use of 
849(b) P.C. In this case, 37% of the arrestees are re­
leased, 58% of which are due to denial of a complaint 
by the district attorney's office. Although this data 
is probably not representative of the state, the mag­
nitude suggests a need for improved statewide data 
collection pertaining to 849(b) P.C. release decisions, 
both by law enforcement and prosecution. 

Summarz 

As was stressed in the preceding chapter on the Juvenile 
Intake Process, police officers daily must make decisions 
that affect the lives of those they contact years beyond 
the point of contact. Aside from such dangers as the 
internalization of a delinquent or criminal self-image, 
development of a "reject the rejectors" attitude, and 
the jeopardizing of police-community relations, the police 
must be continually concerned with defining their role 
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Part I Offenses 

Exhibit 3-4. DISPOSITION OF ADULT ARRESTS 

SEVEN MAJOR OFFENSES 
LOS ANGELES COUNTY SHERIFF'S DEPARTMENT 

JULY-OCTOBER 1973 

Disposition (%) 
Total 

Arrests Felony Misdemeanor Turned over to 
Fil ed Filed Other Agency 

3443 23.6 31. 6 7.8 

Aggravated Assault 1150 14.8 46.3 I 0.8 
Burglary 1050 31. 1 29.3 5.4 
Grand Theft Auto 517 15.3 15. 1 29.2 
Robbery 438 30.8 21.0 6.6 

-
Grand "T:heft . 172 29.6 31.4 8.7 
Rape 73 42.5 9.6 "1.4 
Homicide 43 79.1 --- 4.7 

- ---..... ---~----~--~--~-

D.A. Denied 
Complaint 

21.3 

27.4 
18.2 
13.5 

24.4 

16.9 
20.5 
11 .6 

SOURCE: Los Angeles Sheriff's Department, Management Staff Services Bureau 
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Other 
Reason 

15.7 
. 
10.6 
15.9 
26.9 

17. 1 

13.4 I 

26.0 
4.7 
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in society, remembering the purpose of their existence, 
and exercising just use of the tremendous discretion 
and power given them by the community. 

Police administrators must accept their responsibility 
as policy makers and trainers. They must maintain cur­
re~t guidelines for their staff in the use of discretion 
at all key decision points. They must assure that their 
staff are trained and skilled in both on-the-spot and 
review decision making. Reflecting the concerns of 
citizens across the country, the American Bar Association 
in a recent publicationS stressed that police discretion 
must be structured and controlled. This is not to say 
that it should be hamstrung, but rather, that police 
administrators should provide policy that defines parame­
ters and training that teaches how to operate effectively 
yet justly within those parameters. A similar emphasis 
on the use of citations is shown in the Standards and 
Goals report: "Every police agency immediately should 
make maximum use of State statutes permitting police 
agencies to issue written summonses and citations in lieu 
of physical arrest or prearraignment confinement."s 

RECOMMENVATION 9. Each law endo~cement agency 
~hould ~pell out ~pecidic policy and p~o­
cedu~e guideline~ to encou~age maximum u~e 
od citation do~ eligible mi~demeanant~. 

One well known example of such a policy is that of the 
Oakland PolIce Department, which has been copied by a 
number of other agencies and was recently recommended 
for adoption throughout Alameda County.' This policy 
commonly called the "Oakland Plan," asserts that every 
misdemeanant will be given a field citation per 853.6 P.C. 
unless: 

He requires medical care or is unable to care 
for himself. 
There is a likelihood the offense would con­
tinue or the person or property of others 
would be endangered. 
The person cannot or will not furnish ade­
quate identification. 
Prosecution of that or another offense would 
be jeopardized. 
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l'S a reasonable likelihood the person 
(5) There 

will not appear in court. 
d to be taken before a 

(6) The person demanfs to sign the citation. 
magistrate or re uses 

, er return for fingerpr~nting the 
The subject must, ho~evf' 'ld officer does not lssue a 
following day. If t e'fylehis reason according to the 
't tion he must specl Cl a ! . the arrest report. above crlterla on 

E h .taw e.~60Jt.ce.me.~;t age.~cy 
RECOMMENVATI0N l~' :ta~pe.ci6ic cni:te.Jt.ia :to mini­

~hou.td ~pe. au e.ne.:tJt.a:tion 06 minoJt. oJt. 
mize. :the. de.gJt.e.de. 06 ~ ~o :the. j·u~:tice. ~y~:te.m 

k ' a O olle.n e.Jt.~ ~n~ '~he. 
ma/~g~n ~ uu h .te.a~:t Jt.e.~:tJt.ict~on on ~ 
and :to ~m~o~7.l:t ~e.Jt.~ con~i~:te.n:t wi:th ade.-
6Jt.e.e.dom au ouue.n , :t. uide..tine.~ 

:te. PJt.o:te.c:tion 06 ~oc~e. y, Q "".t 0 R " 
~~~u~d be. 7.~:tab~~~2b~e.:t~6~~~d~~!. ja~ ., 
Jt.ou:t~ne..ty u0Jt. e.~~g 

ort the policy of some law ~n­
Study staff str?ngly s~~Plified by the "Oakland.Pla~ 
forcement agencleS (ex ~ th'r personnel to )ustlfy 
for citations) that reqUlr~ ti~~ course of action over 
why they tak~ a.more restrlc why they arrest and book 
a less restrlctlve one, e·g·~t· him or why they de-
a misdemeanant ra~he: ~~a~a~~e~n~han granting "jail O.R." 
tain an offender ~n l a1 
per Section 853.6(1) P.C. 

data available as t? ~ither 
Finally, there is virtual~Ye~oselected at each declsl0n 
the frequency of alternatl~ Given the importance 
oint or their co~t.effectlvenes~iice to the rest.o~ the 

~f the intake declsl0ns bYh~he"¥lying blind" tradltl0n 
criminal justice syste~, dt l~S recommended in Chapter Two, 
can no longer be affor e .. a encies routinely gather 
it is essential that pollce ~ effectiveness of the al~ 
data o~ the frequency a~~e~~Sstaff at each decisi?n pOlnt 
ternatlves selected by. f 1 evaluation and plannlng. 
to allow for more meanlng u 

. E h .taw e.n60Jt.ce.me.n:t age.ncy 
RECOMMENVATI0N 11. ac :tone. da:ta co.t.te.c:tion pJt.o-

~hou.td imp~e.he.n:t ldu e.~ab.te. admini~:tJt.a:toJt.~ 
ce.duJt.e.~ wh~c wou 0 a e.Jt.a:tion~ Jt.e.gaJt.d-
~o e.valua:te. depa~:tme.n:ta~ p 'f o~ da:ta 
~ ° ° maR.~ng· ~ pe.c~u~'-'-
i~g in~aR.e. de.c~~~on[849(b) ~.C.] ~hould be. 
Jt.e.gaJt.d~ng Jt.e.le.a~e. 
colle.c:te.d and ana.tyze.d. 
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PROBATION 

"The special province of the correctional expert 
in these (intake) determinations is in assessing 
an offender's need for and susceptibility to 
various sorts of correctional treatment."s 

In contrast with the juvenile intake system, probation 
officials are not involved in adult prosecution. Aside 
from O.R. screening in some counties, they are normally 
not even involved in the intake process unless specifi­
cally asked for information by a court. Their primary 
role is one of assisting the courts in dfspositional 
decision making, generally at the point of either diver­
sion or sentence. 

OVERVIEW OF DECISION POINTS AND ALTERNATIVES 

Adult probation officers are given no legal authority 
to make any decisions in the intake process. However, 
they do frequently make recommendations to the court 
which require a decision in the sense of selecting from 
alternative recommendations available. Exhibit 3-5, 
entitled Adult Probation Intake Process, outlines the 
major types of recommendations made by many adult pro­
bation departments and the normal alternatives avail­
able at each "decision" point. These consist of: 
(1) pretrial release recommendations; (2) recommenda­
tions for or against diversion and, later, for or 
against dismissal of the charges; (3) pre-conviction 
(131.3 C.C.P.) or other special screening decisions 
prior to a finding of guilty; and (4) presente~c~ rec­
ommendations. Except for the last type of declslon 
making, adult probation involvement in the ot~er typ~ 
of programs has been relatively recent a~d stl1l varles 
markedly between counties. 

Pretrial Release Recommendations 

Pretrial release refers here to re1ease-from-custody 
programs under 13i8.1 P.C. when such programs are oper­
ated by the probation department (often they are run.by 
other agencies or volunteers). These programs som~tlmes 
provide information relevant not only to the grantlng 
of release on own recognizance (O.R.) but also to the 
reduction of bail. In some programs, staff make formal 
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recommendations as to whether or not the defendant should 
be released. In others, a point system (such as the Vera 
scale or an adaptation) is used to predict the likelihood 
of appearing in court. In still other programs, staff 
simply provide relativp.ly objective information to the 
court without any type of recommendation. Normally these 
programs function after law enforcement agencies have de­
clined, in effect, to release the person under 853.6a P.C. 
(on-the-street citation) or 853.6i P.C. ("jail O.R."). 
Marin County has a unique project, involving both Proba­
tion and Sheriff's Department staff in making joint "jail 
O.R." decisions prior to arraignment. Fresno County 
Probation Department operates an "honor release" program 
in which individuals are considered for release within 

Agai"nst Special Prog.!'~~ 

o ~ ,~'~ ~ r-:..:.Fo:.:.r_S::.::p~e~cl_' a_,_p_r_o_qr_a_m--J 
.,.... ...c: c -a 'r-

c: 
o 

c: 
o 

~ 6 ~ ~ ,~ I--!A!)!g~a.!..:i n.:.::s~t .-:P-:.-r~o b::.,:a;..:.t..:...i o,-,-n_-; 
a ~ P- u 
~ ~ ~ ~ ~ For Probation __ -. 

~ ~ (If ConvictedT 

C 
a 

c: +' C 

o '" 0 .,... "'0 .... 

VI c: '" s... OJ .,... 
<1J e U 
> e <1J 

o 0 
o U 

<1J 
0< 

Against Diversion 

For Diversion 

----- --- -- -

c: 
o 

r; ~ ~ ~ 
"' ""C 'r-

s..OJC:~ 
..., ..... OJ .,... 
QJ OJ E U 
s.. 0:: E QJ 
n. 0 0 

U 
<1J 

76 

, c<> 
"' ," ,,'" t
' 
'" ~"O 

mc 
'" <1J ' 
VleC 
''- co,''' 
E 0,,­
",U+' 
'r <1J 
00< 

~"' 
Continue Criminal 
-l'l'llceeo'lIg5 -

-- ---

24 hours of booking. 

Defendants in custody usually refer themselves to these 
pretrial release programs which are normally well publi­
cized within the jail. Jail staff, attorneys, the courts, 
or other persons may also refer defendants for such 
screening. 

Unfortunately, detailed data about these programs, most of 
which are relatively new, is often not maintained. Par­
ticularly difficult to obtain is data regarding recommen­
dations by probation officers and how often these recom­
m~ndations are followed. Two examples are available of 
O.R. recommendations on "high risk" cases, although these 
programs are not operated by probation staff. 

Since 1965, the Los Angeles County Superior' Courts have 
had their own O.R. program for defendants charged with 
felonies. Of over 62,000 such inmates investigated by 
court O.R. staff between January, 1965, and October 1973, 
favorable recommendations were made in 28% of the cases. 
Of these favorable recommendations, O.R. was actually 
granted 85% of the time and formally refused in only 2% 
of the cases (the others were disposed of in other ways 
such as bailor dismissal of the charges). During that 
nine-year period, the cumulative fai1ure-to-appear rate 
of released defendants charged with felonies was 7~. 
Furthermore, it is estimated that the program has saved 
the county approximately $11.5 million in custodial 
costs. 9 

Exemplifying the potential of an expansive pretrial re­
lease program is tha nationallr known Des Moines, Iowa, 
Community Corrections Project. 0 Using a typical O.R., 
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program modeled after the Vera system, Des Moines judges 
in the late 1960's were granting O.R. to 67% of those 
defendants who did not post bail; of these, only 2.4% . 
failed to appear for trial. Af~er est~blishing a spe~lal 
"supervised O.R." program for h1gher r1sk defendan~s 1n 
the early 1970 '.s, the courts h~ve been grant~ng th1s type 
of release to approximately 58~ of those denIed normal 
O.R.--which only a 2% FTA rate. This resulted in a drop 
of the Polk County average daily ~ail p?pul~tio~ fro~ 
135 in 1970 to 65 in early 1973. 1 Ind1cat1ng ~he hIgh 
correlation between staff recommendations and court de­
cisions Des Moines judges declined to grant O.R. to 
only fo~r "high risk" defendants for whom project staff 
recommended such release during the second year of the 
project. 12 

By comparison, one Bay Area probation-run pretr~al re­
lease program, which interviews only s~lected mIsde­
meanants and does not make recommendatIons, reports that 
approximately 33% of those interviewed are granted O.R. 
with a FTA rate averaging about 5%. 

Diversion Recommendations 

While probation actually began as a type of diversion in 
1841 under John Augustus, diversion has re-eme:ged as a 
popular trend only in the last few years, part1cularly 
on the adult level. As will be discussed in Chapter Four, 
the term' "diversion" is used differently by almost all 
agencies and authors. However the term is defined, it 
is clear that increasing numbers of adult diversion ef­
forts are being made throughout the State. While s~veral 
major studies are currently bein~ conducted, ~h~re 1S at 
present very little data about e1ther the dec1s10n 
making or the success of such programs. 

The only legally mandated adult diversion program, 
1000 P.C. for selected minor drug offenders, b~gan ~n 
January, 1973. The Bure~u of Crimin~l ~tatist1cs, 1n 
its initial report on th1S program, 1nd1cated that about 
2 000 cases are placed on this type of diversion each 
m~nth under probation department supervision.

13 
Using 

rather crude methods of estimating, the Bureau aS3erts 
that "One half of the adults diverted would not have been 
referred to probation departments if the Drug ~iversion 
Pllogram had not been signed into law." There 1S no clear 

evid~nc~ to prove this is the case; however, the implications 
o~ p~a~lng so manr persons in a correctional program who 
m1ght nave ?therw1se been handled differently (e.g., re-
leased outr1ght) deman~ careful study. . 

I~ ~ d_fendant is leg~lly eligible, the process for diver­
S10~ under 10?0 P:C. 1S rather routine and virtually auto­
mat1C .. The d1s~r1ct attorney advises him of his right to 
b~ cons1dered; 1~ the defendant agrees, the court refers 
h1m.fo: a probat10n report. If the defendant demonstrates 
a w1ll~ngness.to participate in an appropriate program, the 
probat10n off1cer almost always recommends diversion and 
the co~rt and district attorney normally follow this recom­
m~ndat10n. Once granted div6 y sion, which can last from 
SlX months to.tW? year~, the defendant is assured of having 
the charge d1sm1ssed 1f he complies with the terms of his 
diversion program, including no new convictions. One 
~arge Bay Area.co~nty reports a success rate of 78%, mean-
1ng eventual ~lsm:ssa~ of the charges. Failure in the pro­
gram means re1nst1tut10n of criminal proceedings. 

Caref~l study o~ alternative diversion programs, including 
a ~a:1ety.of measu:e~ of ~ucc~ss and failure, is extremely 
cr1t1cal 1f the cr1m1nal.Just1ce system is to operate in 
a manner other than "fly1ng by the seat of its pants." 

Preconviction or Other Special Screening Recommendations 

While re~errals by ~he court to the probation department 
for ~pec1al evaluat10n or screening prior to conviction 
are 1nfre~uent, the most common type of preconviction 
referral 1S under 131.3 C.C.P. This sectiun allows the 
court to request a probation report and recommendation on 
any de~endant at any time after arrest. It is often used 
to ass1st the court in deciding whether to accept a re­
duced pl~a, parti~ularly for registerabie offenses (such 
a~ certa1n narcot1~ ~nd sex crimes). The probation of­
f1cer ~akes.a cond1t1?nal recommendation for or against 
probat10~ (l.e., C?nt1ngent on the defendant's being 
found gU1lty), as 1S often done with juvenile dispositional 
recommendations. This section could also be used to eval­
uate defendants for diversion programs. 

Some j~risdictions also have other types of pre-conviction 
screen1ng programs [such as the court liaison and TASC 
(Tre~tm~nt Alternatives to Street Crime) "pre-trial inter­
vent10n programs for drug users in Northern Alameda 
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county) which involve evaluations and recommendations by 
the probation department. Such programs allow not only 
for evaluation but for the actual initiation of treatment 
services or referrals to appropriate resources, provided 
the defendant is willing, at a very early point in the 
criminal justice process. Wni1e it can be abused (as 
can diversion programs), the opportunity to become involved 
in a re-integrative program prior to conviction can be . 
used as a constructive lever to motivate an offender to 
accept help. In fact, this is the basic philosophy be­
hind TASC, a federally funded program for opiate users. 
The implication, of course, is that involvement in such 
programs will result in a more favorable disposition by . 
the court. '" 

Presentence Recommendations 

The criminal courts must refer all convicted felons and 
may refer any convicted ntisdemeanants to the probation 
department for investigation, evaluation, and recommenda­
tion as to disposition prior to sentencing. This is the 
traditional and by far the most common decision making 
process in adult probation. By marked contrast with the 
juvenile system where probation staff have traditionally 
made virtually all decisions between booking and convic­
tion, adult probation officers have normally been in­
volved only after the point of conviction. In recent 
years, adult probation staff have tendpJ to become in­
volved in more screening and decisio~ making prior to 
conviction while juvenile staff have given some of their 
traditional intake responsibilities to the district at­
torney. While both trends seem to be increasing, neither 
is without strong resistance on the part of some officials 
and citizens. 

Exhibit 3-6 indicates, for the last ten years for which 
dRta is available, the trends in both probation recommen­
dations and superior court concurrence or lack of agree­
ment with those recommendations. Two striking facts are 
that, during that decade p probation officers recommended 
probation 50% more often and that judges followed those 
recommendations with the same high degree of consistency. 
The rise in favorable recommendations is most likely due 
both to the incentives of the probation subsidy program 
and the general shift in phj1osophy with regard to the 
value of state prison. The consistent, almost total 
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backing of favorable recommendation~ by the judiciary. 
in these serious cases suggests a hlgh degre~ o~ ~redl­
bility with and trust in p:obation s~aff by lndlvldual 
judges. A seemingly pUz~llng tr~nd lS the ~harp.drop 
in follD''iing recommendatl0ns agalns t proba tl0n, ~. e. , 
courts by 197Q were following formal recommendatl0ns. 
to deny probation only a little more than half the tlme. 
One interpretation of this could be ~hat the bench has. 
become much more liberal than probatl0n ~taff .. A more 
likely explanation is that, while pr?batl0n off~cers 
made many formal recommendat~ons.a~alnst probatlo~ for 
felons who were technically lnellglble f?r pro~atl0n 
under 1203 P.C., they were pointing out ln thelr eval­
uations of defendants that they felt many of them. would 
be reasonable risks far probation if ~h~ ~o~rts wlshed 
to make exceptions on the issue of ellg1blllty. 

Information on lower court cases' is difficult to ob~ain. 
In 1970, a sample of 37 counties ;howed tha~ probatl0n 
officers recommended probation 74~ of the tlme ~nd tha~ 
the courts followed these favorable recommendatlons 97~ 
of the time; they followed reco~me~lda~ion~ to de~y pro­
bation in 88% of the cases--agaln lndlc~tlng a hl¥~ de­
gree of trust in the judgment of probatl0n staff. 

summary 

By marked contrast with the juvenile justice sy~tem 
where probation staff have. traditional~y ~ade vlr'~:ually 
all decisions between booklng and convlctlon, adult 
probation officers have.no:mally b~en.involved only. 
after the point of convlctl0n. ThlS ls.part of the 
reason for the scarcity of data concernlng adult pro­
bation decision making, even of the most elementary 
flow chart variety, other tha~ for presentence recom-
mendations. 

In the past few years, an interesting paradox has oc­
curred in the justice system. On the ?ne hand, adult 
probation staff have become much ~ore lnvolv~d~ at . 
least in many counties, in screenlng ~nd.dec~s10n-maklng 
roles prior to conviction. In fact, lndlc~t~ve of the 
above-mentioned credibility between the crlm~nal ~ourts 
and probation staff; the ju~iciary has.so~etlmes ln~ 
sisted that new programs prl0r to c',)nVlctl0n be adml~­
istered by probation personnel. One recent example lS 

\ 
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the TASC program in a Bay Area county where the federal 
government wanted to place this program under health care 
service~ but the courts refused to support the program 
unless lt was placed under probation. On the other hand 
as a resu~t of. judicial ~ecisions and departmehtal policy 
changes, Juvenl~e prob~t~on staff have been giving more 
and more of thelr tradltlonal tasks to the district at­
torney. (with regard to prosecution) and to a myriad of 
communlty programs (for delivery of diversion and other 
treatment services). This paradox probably reflects at 
least two major.trends within the justice system. First, 
ther~ ha~ been lncreased acceptance on the part of crimi­
nal Justlce personnel that adults like J'uveniles are 

f
· ' , o ten approprlate subjects for informal handling with 

primary emphasis on meeting treatment needs rather than 
punishment. Secondly, on the juvenile level, there has 
been both concern on the part of some law enforcement of­
ficials, who are pushing for increased involvement of the 
d~strict attorney, with perceived Ilsoft" handling of juve­
nlles and? ~t the ~ame time, disenchantment on the part 
of man~ cltlze~s wlth the perceived overly harsh or at 
~east.lne~fec~lve "treatment" of their youth by the formal 
Juvenl1e Justlce system. 

As was stressed in the section on juvenile probation fail­
~r~ ?f ad~lt probation personnel to develop stronger'cred­
lbl1~ty.w~th the com~unity, while not losing the trust of 
the Judlclary, or fal1ure to implement and provide clear 
feedbac~ on the success of preconviction programs may well 
result ln both a weakening of their professional stature 
and a removal of various programs from adult probation. 

INFLUENCES ON DECISION M~KING 

As 'w~th juveni~e probation decision making, there is a 
pauclty of rellable data on what really 'influences adult 
probation staff in making decisions (which are usually 
in the form of recommendations to the court). However, 
there have been a few significant studies on presentence 
recommendations. Before discussing the results of the 
current study staff's efforts to pinpoint the major de­
terminants of such decision making, the results of some 
earlier relevant research will be briefly summarized. 

The Federal Probation San Francisco Project, in examining 
nearly 400 probation presentence reports on federal court 
referrals, found that the factors most related to deputies' 
recommendations were, in order of significance: prior 
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record, confinement status prior to judgment, number of 
prior arrests, offense, longest period of employment J 

occupation, number of months employed, income, longest 
period of continuous residence, military history, resi­
dence to place of offense, numb~r of aliases, marital 
status, legal representation! use of weapon or violence, 
family crimina.lity and plea. 5 All of these factors 
were"statistically significant at the .001 level. A 
further "decision-game" experiment within this project 
involved probation officers selecting cards with specific 
topical information on individual cases until they were 
able to arrive at and then "confirm, modify or reject" 
their recommendation on the case. 16 In every instance, 
the cards labeled "offense" and "prior record" were 
selected. After those two variabJes, deputies chose 
the following topical cards, in order of frequency, more 
than half the time: "psychological/psychiatric" (infor­
mation) , "defendant's statement," "defendant's attitude," 
"employment history," "age," and "'family history." While 
the San Francisco Project revealed a number of objective 
factors statistically correlated with recommendations, 
the researchers pointed out that much objective data 
routinely gathered on each offender is "seemingly of 
minor significance in making a decision." 

Norris, in a study of 387 adult presentence recommendations 
in a California probation department, found, like the San 
Francisco Project, a high correlation between recommenda­
tions and a variety of factors related to the present of­
fense, prior criminal histQry, and general indices of 
social stability.17 However, he also found a high corre­
lation with a series of probation officers' feelings or 
perceptions about the defendant such as the threat he 
presented to the community, his remorse and cooperation, 
his desire and need for counseling and supervision. When 
the deputies who made these recommendations were independ­
ently asked to rank a list of factors "in te'Fms of their 
importance in influencing your recommendation," they gave 
the highest ratings, by priority, to: present conviction, 
threat to community, record of arrests, desire for help, 
employment history, and degree of cooperation. IS 

As noted in the section on juvenile probation decision 
making, other studies have stressed the importance of the 
decision maker himself. A number of parole studies have 
also underscored the extremely powerful impact on decision 
making of agency or officer policy and orientation. 19 
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As with juve~ile staff, 250 adult intake deputies in the 
sample count~es wer~ asked to rate the i~fluence of 
select~d varIables In terms of (1) their actual impact 
on ~he~r own decision making, and (2) how significant 
theIr Impact should be. Exhibits 3-7 through 3-10 re­
veal the responses of to~al adult probation staff line 
wor~ers.only, and supervIsors/administrators. On~e 
agaIn, It should be remembered that these responses re­
flect.only the stated views of probation staff not nec­
e~sarlly.t~e act~al impact of these variables ~n the 
fIve deCISIon pOInts discussed. 

Pretrial Release Recommendations 

Intere~tingly, adult probation officers particularl 
superVIsors and administrators, said th~t the threatYa 
~efendant pre~ents to the community has slightly more 
Impact on theIr recommendations regarding pretrial re­
lease than doe~ ~he defendant's likelihood to app~ar in 
court. As ExhIbIt 3-7 also indicates, line workers 
felt. that threat to the cOffimunity should receive pro­
portlon~lly an even greater weight over likelihood to 
appear In. court than they perceive actually to be the 
cas~. Th~s suggests tha~ many adult probation officers 
~~}~eve rather strong~y In preventive detention. Little 

I erence was shown In responses from Los Angeles 
County and t~e other sample agencies. While these two 
f;ctors rece~ved by far the strongest ratings, a series 
o other varlab~es.related to prior record, present of­
fen~e, general IndIces of stability, and the defendant's 
attItudes are all rated as strong influences. although 
ma~y staff felt some of these items received"too much 
weIght. ~s will be seen, threat to the community is 
als? conSIdered by far the most important factor in 
~aklng presenten~e.recommendations and the second most 
Important in deCISIons regarding diversion. 

A~ is th~ ~eneral trend with all types of adult proba­
tIon d~clslons, staff tend to feel that philosophy and/ °h attltud~s of the probati~n department, the courts 
t e C?mmunlty, and particularly, the decision maker ~im­
sel~ Influence decisions more than they should In fact 
attlt~des of the decision maker himself is ranked as a ' 
weak Influence on every decision--although this is dis­
puted by the findings of several other studies. 2o However, 
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RECOMMENVATI0N 12 (continued). 
While the p~ima~y c~ite~~on nO~ O.R. 
~elea.6 e .6hould be l~k.elihood to ap­
pea4 in cou~t, .6e~~ou.6 th~eat to the 
commun~ty .6hould al.6o be con.6~de~ed. 

RECOMMENVATrON 13. Eve4Y county .6hould 
attempt to ~mplement .6upe~v~.6ed O.R. 
p~og4am.6 nO~ highe~ ~~.6k. onnende~.6 
.6~m~la~ to the V e.6 Mo~ne.6, Iowa 
p~og~a.m . 

Whatever criteria are used for O.R. decisions, it should 
be pointed out that denial of O.R. does not take away the 
constitutional right to bail for all but.capital offenses. 
However, similar criteria might be adopted with regard to 
the amount of bail set. 

Diversion Recommendations 

Somewhat surprisingly, as seen in Exhibit 3-8, adult pro­
bation officers felt that the primary factor in determin­
ing whether or n.ot a defendant should be granted diversion 
is his legal e.1igibility. The fact that this is perceived 
as even more important than the threat he presents to the 
community, his attitude toward diversion, prior record, 
etc., infers a very strong belief in the concept of diver­
sion virtually as a right--at least for some defendants. 
However, probation officers in Los Angeles County did rank 
"threat to the community" slightly higher than "legal 
eligibility" (8.4 to a.l)~ which means that the other sample 
counties perceive legal eligibility even more significantly 
than depicted in Exhibit 3-8. 

Apart from assigning top priority to legal eligibility, 
the remain.ing questionnaire responses reflect many of the 
same trends as in pretrial release decision making. Philos­
ophy of the courts, probation department, and individual 
decision makers were perceived as being more influential 
than they should be. Aside from lega! eligibility where 
they had essentially the same view, supervisors and admin­
istrators felt that every listed variable does and should 
receive less weight than line workers believed was appro­
priate--with the exception of departmental policies and 
philosophy, which they rated considerably higher than line 
workers did" and higher than most other variables. 
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RECOMMENDATION 14. 1000 P.C. dive.Jt.6ion .6hou.ld 
be. gJtante.d Jtou.tine.ly to tho.6e. de.6e.ndant.6 
who aJte. (1) e.ligible., and (2) willing to 
acce.pt and coope.Jtate. w~th the. pJtogJtam Jte.c­
omme.nde.d by the. pJtobation de.paJttme.nt. 

Recommendations regarding the granting or denial of other 
types of diversion programs will be made in Chapter Four. 

Dismissal (from Diversion) Recommendation 

Clearly the most important factor, as viewed by all levels' 
of staff, with regard to dismissal from a diversion pro­
gram is compliance with the conditions of that program 
(see Exhibit 3-9). The other variables consistently viewed 
as key factors in making this decision were, in order of 
priority, threat to the community, commission of a new of­
fense while on diversion, and need for further counseling 
or other services. Los Angeles County showed no differences 
from the remaining sample counties in ranking these factors. 

Supervisory-administrative staff again felt all the listed 
factors should be considered less significant than line 
workers believed was appropriate--except for compliance 
with the conditions of diversion and, once again, depart­
mental policies. 

RECOMMENDATION 15. PJtobation .6ta66 .6hou.ld 
Jte.comme.nd that de6endant.6 placed on 
dive.Jt.6ioVl. be. Jte.le.a.6e.d uJtom .6u.eh pJtogJtam.6 
and the. ehaJtge.~ di.6mi.6.6e.d at the. 
e.aJtlie..6t Jte.a.6onable. time.. 

1000 P.C. defendants are required to appear in court for 
a progress report at least every six months. It is the 
study staff's view that these persons should be dismissed 
from diversion at their first progress report (or at any 
subsequent progress report) unless the system can justify 
the need to retain them longer. Since diversion is intended 
for relatively minor offenders and since its whole purpose 
is to minimize penetration into the criminal justice system, 
there seems to be no point in holding these individuals 
in the system and making the taxpayers support such programs 
any longer than necessary. 
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Preconviction or Other Special Screening Recommendations 

Because of the infrequency and uniqueness of these types 
of referrals, no questions about them were included in 
the staff questionnaire. Criteria used in arriving at 
recommendations for referrals such as under 131.3 C.C.P. 
are probably highly similar to those for diversion and, 
particularly, presentence recommendations. 

It would appear worthwhile for counties to explore addi­
tional ways to use the special screening recommendations 
both to obtain information that might be helpful in ar­
riving at the best judicial decision and to initiate 
referral to the types of services or programs needed by 
certain defendants at the earliest possible point. This 
is contingent upon the existence of legal safeguards to 
assure that any information revealed by defendants when 
referred to probation departments by such special mech­
anisms cannot be used against them in court. 

Presentence Recommendations 

Exhibit 3-10 shows that, as with juvenile dispositional 
recommendations, all levels of staff strongly perceived 
threat to the community as the most important considera­
tion. Consistent with the Federal Probation San Fran­
cisco Projects 23 and the Norris 24 study of adult pre­
sentence investigations~ staff also indicated that their 
recommendations were strongly influenced by the defend­
ant's prior record, the present offense, the defendant's 
attitudes and need for probation services, and general 
social stability. Los Angeles County shows essentially 
the same ranking as the other sample counties. 

Supervisors and administrators again tended to place 
somewhat less importance on nearly all factors than line 
workers did. They agreed with their subordinates that 
too much weight was being given to the deputy's own at­
titudes. However, they felt that departmental and also 
community a.ttitudes should be given more consideration 
than line workers felt was appropriate, but, curiously, 
not the philosophy of the courts. 

As has generally been the case with all decision factors 
considered by both adult and juvenile staff, there is 
not much difference in the way they perceive various 
factors influencing them and how much they feel these 
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variables actually should influence them. The major 
exceptions to this,' quite consistently, have been the 
philosophy and attitudes of the decision maker him­
self and, for line workers, department philosophy and 
policies; in both instances, the feeling is that these 
variables have more impact than they should. 

As in the case of juvenile dispositional recommendations, 
the variety of alternatives and the complexity of the 
problem make it difficult to spell out what should 
govern the selection of each alternative. Again, the 
study staff's major recommendation is to select that 
alternative involving least penetration into the crimi­
nal justice system and which is least restrictive while 

'adequately considering protection of the community, 
the primary goal and responsibility of the criminal jus-
Lice sys tem. 

PROSECUTION 

"As the nexus of the adjudicative and en­
forcement functions the prosecutor has 
been called the most powerful single in­
dividual in local government. If he doesn't 
act, the judge and the jury are helpless 
and the policeman's word is meaningless.,,25 

Unlike the juvenile co~rt system where he has little or 
no power, the prosecuting attorney in many respects is 
the most powerful decision maker in the adult court sys­
tem. Acting both as a screening agent to assure ade­
quacy of evidence and as the representative of the people 
in criminal court, the prosecutin~ attorney reviews and 
determines whether or not to formally pursue all accusa-
tions of criminal behavior. 

OVERVIEW OF DECISION POINTS AND ALTERNATIVES 

There are three major decisions made by the prosecuting 
attorney: initial sc~eening of charges or accusations, 
decisions relative to the filing of a complaint, and 
decisions regarding grand jury indictments. As with 
police and juvenile probation officers, many of these 
decisions actually consist of a whole series of related 
decisions. Exhibit 3-11 presents a simplified flow 
chart of the role of the prosecution in the adult court 
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system. Since most prosecution is handled by the county 
district attorney, that title is often used in this 
section except where city prosecutors are referred to 
specifically. 

Initial Screening Decision 

As the controlling agency over criminal cases brought 
before the court, the district attorney can either dis­
miss a charge, handle the matter informally (as by a 
citation hearing or by diversion where such programs 
exist), or initiate the process of bringing the matter 
to trial. The only well-known diversion program prior 
to a court hearing is that in San Bernardino County, 
which will be described in Chapter Four. If a decision 
is made to bring the person further into the criminal 
justice system, the district·attorney can either file a 
complaint in lower court or request a grand jury indict­
ment. Only felony matters may be taken before the grand 
jury for indictment. 

In 1972, indictments were requested in approximately 
4% of all felony filings--O.5% in Los Angeles and 6.5% 
for the rest of the State. This varied greatly with 
the type of offense, e.g., 14% of homicide cases origi­
nated through indictment while less than 1% of the auto 
thefts and burglaries did.~6 

With regard to complaints, the district attorney exer­
cises tremendous discretion, which varies markedly by 
offense and county. As an example, Exhlbit 3-12 shows 
that Los Angeles County consistently files a higher per­
cent of cases as misdemeanors, both for drug and non­
drug arrests, than the rest of the State. Further 
illustration of both the screening out of even serious 
cases and the wide variation by offense type· is presented 
in Exhibit 3-13, showing handling of Part I arrests 
made by the Los Angeles County Sheriff. At least 28.% 
of these arrests referred to the District Attorney were 
dismissed and at least 41% more were filed as mis~e­
meanors. In total, only about one out of four Part I 
arrests were prosecuted even initially as felonies. 
By offense, referrals resulting in misdemeanor filings 
varied from 0% for homicide to 52% for aggravated 
'assault~ while those ending in complaint denials ranged 
from 13% for homicide to 31% for assault, robbery and 
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Exhibit 3-12. MISDEMEANOR FILINGS 
FOR SELECTED FELONY OFFENSES, 1966 - 1970 

Drug % Filed as Non-Drug 
Arrests Misdemeanors Arrests 

State 1966 18,278 11 .5 89,066 
Los Angeles 1966 11 ,269 12.7 42,416 
State Less 1966 7,009 Los Angeles 9.6 46,650 

State 1967 31,938 12.5 99,145 
Los Angeles 1967 16,630 15. 1 48,214 
State Less 1967 15,308 Los Angeles 9.7 50,931 

State 1968 47,628 12,8 112,811 
Los Angeles 1968 28,833 15.5 55~495 

State Less 1968 18,795 Los Angeles 8.7 57,316 

State 1969 66,870 8.8 121,446 
Los Angeles 1969 33,743 11.4 57,848 
State Less 1969 33,127 Los Angeles 6.6 63,598 

State 1970 79,356 9.4 125,579 
Los Angeles 1970 36,825 11.9 58,254 
State Less 1970 42,531 Los Angeles 7.2 67,325 

\ 

SOURCE: Crime and Delinquency: 1970, BCS, 
Tables 1-8 and 1-9. 
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Exhibit 3-13. PART I ARRESTS AND REFERRALS 
Los Angeles County Sheriff's Department (July - October, 1973) 

*Maximum % of Maximum % of Maximum 
Referrals Referrals in Arrest Number Number 

Offense Arrested Referred Fil ed as Which Complaint 
to D.A. Misdemeanor Denied 

Homicide 43 39 0 

Rape 73 53 13 

Robbery 438 334 28 

Aggravated Assault 1150 1019 52 

Burglary 1050 826 37 

Grand Theft 172 134 40 

Auto Theft 517 227 34 

TOTALS 3443 2632 41 
- ". ~ -

*The actual number may be less, since referrals lnc1ude 
those cases in which the Sheriff1s Department went 
directly for a misdemeanor filing without seek~ng a 
felony complaint. 

SOURCE: Los Angeles County S,neriff1s Department, 
Management Staff Services Bureau 
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auto theft. A different decomposition of this data 
including police release and transfer to another 1a~ 
enforcement agency, was provided in Exhibit 3~4. 

Indictment Decision 

An indictment decision refers to the prosecutor's de­
cision.after an indictment has been returned by the 
grand Jury. There are only two choices. He may file 
that indictment in superior court with the charges de­
termined by the grand jury or he may amend the charges 
if he feels the evidence justifies such amendment. 
The latter alternative is apparently used rarely. 

Complaint Decisdon 

If the decision is made to file a complaint, the District 
Attorney may still later change his mind at any point be­
fore conviction and ask the court to dismiss the matter 
or, in the case of persons eligible under 1000 P.C., to 
place the defendant on formal diversion. If he wishes 
to go to trial, the district attorney's alternatives then 
depend on whether he pursues the charge as a misdemeanor 
or felony. If the charge can be only a misdemeanor, he 
will then ask for a trial in a lower court. If it can 
be either a felony or a misdemeanor (often called a 
"wobbler"), he may either ask that it be tried as a mis­
demeanor in lower court by authority of Section 17(b)(4) 
P.C. or request a preliminary examination to see if there 
is sufficient evidence that the defendant committed a 
felony thereby requiring a superior court trial. The 
13% drop in superior court felony prosecutions between 
1971 and 1972 was felt by the Bureau of Criminal Statis­
tics to be largely due to extensive use, particularly 
in Los Angeles, of the relatively new l7(b) (4) P.C. law 
by the District Attorney.27 This process is viewed as 
saving considerable time and court costs and often pro­
viding a more appropriate disposition, especially for 
defendants with no prior record or only a minor one. 

In the case of offenses prosecuted as felonies, qbout 10% 
plead'guilty at their preliminary hearing and are certi­
fied directly to superior court for sentence. 28 If the 
court holds a person to answer at this hearing, he is 
then sent to superior court for trial. In this event, 
the District Attorney must file a formal information 
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in superior court within fifteen days. He has discretion, 
however, to file the information on the same charge(s) to 
which the lower court held the defendant to answer or to 
file any other 1I 0 ffense or offenses shown by the evidence 
taken before the magistrate to have been committed" 
(739 r. C.). ,In other words, both the criminal complaint 
and the lower court judge's commitment to superior court 
are subject to revision when the District Attorney file~ 
the information. In fact, the District Attorney retains 
discretion to amend the information itself at a later 
date, prior to conviction, within the constraints of the 
Penal Code. 

If there is a city prosecutor with jurisdiction over the 
location of the alleged offense, such city prosecutor is 
the one who controls misdemeanor filings. Hence, the 
district attorney may either file a felony complaint or 
refuse to flle. In the latter 'case, he might choose to 
recommend a misdemeanor filing, although neither the police 
nor the city attorney would be bound by ,uch a recommen­
dation. The police would then have the option of refer­
ring the case to the city attorney or dropping the case. 
If they refer it, the city attorney would then decide if 
he wanted to file a misdemeanor or drop the case. A new 
policy on felony arrests has been instituted by the Los 
Angeles police Department in the lIwobbler" area of dis­
cretion. Whereas prior to 1974, the police would routinely 
request a felony complaint from the district attorney on 
all felony arrests, the police are now screening some 
felony cases themselves and going directly to the city 
attorney with requests for misdemeanor complaints. It 
will be interesting to note the effects this exercise of 
police discretion ma~ have on the prosecutorial phase of 
the intake process. 2 

Plea.Bargaining 

While the plea bargaining process is one that may occur 
at anY,point after the filing of a complaint or indict­
ment and hence no single decision point represents plea 
bargaining on Exhibit 3-11, a few comments are appropTiate 
at this point. Because a special section will be devoted 
to plea bargaining in Chapter Six, the discussion here 
will be brief. Essentially, as the representative of the 
people, the prosecutor may for reasons "in the interest of 
justice" (which are often simply expediency and cost sav­
ings) allow the defendant to plead guilty to a charge less 
severe than the one he is facing. This is, in fact, one 
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~fs~~~c~o~~t~requen~ types of di~cretion used by the 
estimated tha~n~~!e~n t~~~t l~~unildesf' dIt is consiste~tly 
and that R h' h 0 0 e en ants go to trIal 
part of a-"d~~l ?ter~ent'I~o~e pleading guilty do so as 
ing is also the' sour~eWl e not~d.l~ter, plea bargain-
tive and lih 1 of m~ch ~rltlclsm by both conserva-
com r ' Lera groups, prImarIly because of its 
. p omlse nature. While some argue that it laces un-
~~~~rir~~~~r:i~~O~~nrtd~~endan~s to plead gUilt~, others 
collapse. ' e court system would SImply 

A variation of or e h tive to plea barg~i~i~gal~ ~oIe accurately~ an alterna-
sion of the transcri e ony matters ~s,the submis-
This obvio~sly reqUi~~s(~~!)c~~~:n~hefpr~llmInary hearing. 
cause,of hIS constitutional right toOa ~r~adefen~ant be-
SometImes termed a "slow plea" th' - I by Jury. 
a court dete m" .' IS proces s amounts to 
on the evide~c~n~iI~~eOf g~~l~ or innoc~nce based solely 
SOT is us d . f pr~ Imlnary hearIng transcript. 
An 1 e In req~ently ~n most of the State but Los 
it~et~~a~~U~~Ys~:!l~:l~e:},t for a significant'portion of 

Superior Court Dispositions, 1972 30 

Dis m iss ed SOT G u il ty Court Jury 
Plea Trial Trial 

Los Angeles 7.7% 22.1% 61 .7% 4.6% 4. O/~ 
( 

Sta te 1 es s 
Los Angeles 8.9 0.7 79.4 2.0 8.9 

Ii one compares the percentage of cases handled by guilty 
;i:~e~~d w~~~ ~~mbinedt' Lfos

h
Angeles becomes much more con-

e res 0 teState' 83 8~ in L A 1 
versus 80.1% for the balance of th~ State~ os nge es 

A ~ecent p~lot program in Los Angeles County addresses 
~~IS guestlon of the volume of cases decided by 'SOT T] 
Nlstrlc~ Attorney in Los Angeles tested policies in'Van 1e 

uys an PomD~a Superior Courts and five downtown Los 
An¥e~es3ruperlor Co~rts that provided for no sentence bar­
~alnlng and no trIals by SOT. Several significant ef­
ects were noted. The .conviction rates in Van Nuys and 
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Pomona came closer together--Van Nuys dropped from 90% 
in 1972 to 88% in 1973 under the new policy while Pomona 
rose from 84% to 85%.32 Commitments to state institu­
tions rose slightly in both courts, while narrowing the 
difference bet~een them from 1.1% to 0.2%. The number 
of court tri'als jumped substantially. 

I 
1972 1973 

Van Nuys (Court Trials) 1. 6% 6.1% 

Van Nuys (Jury Trials) 4.2 7.9 

Pomona (Court Trials) 7 . 3 9.6 

Pomona (Jury Trials) 4.8 12.2 

Downtown (Jury Trials) 9.0 18.8 

The impact of the increased number of trials o~ co~rt 
resources could be substantial when such a POlICY 1S 
implemented countywide. However, in the words of the 
District Attorney, Joseph Busch, "We believe that the 
results of these pilot studies indicate that such 
changes do achieve greater equality of justice." 

INFLUENCES ON DECISION MAKING 

With the exception of the area of plea ba~gaini~g, there 
h~e probably been fewer studies OIl the dlscret10n or 
decision making of the prosecutor than of any o~h~r par­
ticipant in the criminal justice system. The lImIted. 
scope of this study precluded the develo~men~ of statIs­
tically valid measures of the factors WhICh l?fluenc~ 
the prosecutor's decision making. Hence, th~ follOWIng 
sections discuss current concepts from the llterature, 
liberally annotated as a result of ~nterviews with pro­
secutorial staff in the study countIes. 

One rather significant study by George Cole, whic~ ex~ 
amined the King County Prosecuting Attorney's OffIce In 
Seattle, will be summarized. 33 Cole des~r~bed t~e pro­
secutor's role as that of a central partIcIpant In an 
exchange system. The prosecutor must obtain his infor­
mation for decisions almost entirely from others (the 
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police) and must make those decisions with continual 
awareness of the needs and desires of others (notably 
the courts, defense attorneys, and the public). The 
thr~e.major ~ypes of in~luences on the prosecutor's 
decIsIon makIng, accordIng to Cole are evidential 
humanitarian, and organizational. ' , 

The most critical factor, at least initially, is the 
adequacy ?f evidence. ~ependent almost entirely on 
the thoroughness of polIce work for this information 
a prosecutor will normally be highly reluctant to fiie 
a complaint if he does not view the evidence as both 
sufficiently clear and admissible to obtain a con­
viction. 

Apart from the question of evidence, "The prosecutor 
is able to individualize justice in ways which can 
benefit the accused, the victim and society.,,34 He 
may consider, in determining whether the matter war­
rants prosecution and the cost of a trial, such per­
sonal factors as "the character of the accused his 
status in the community, and the impact of pro~ecution 
on his family.,,35 He may also weigh the consequences 
for the victim, e.g., in child molest or rape cases. 

The most complex and unexamined set of influences 
fall into what Cole calls "organizational" consider­
ations. The prosecutor must constantly keep in mind 
that he is an elected official and that as such he 
mus~ continually retain a favorable ima~e in the'com­
munlty. If the community demonstrates a high toler­
~n~e ~evel for. certain ty~es of behavior (e.g., 
VIctImless crImes"), he 1S unlikely to devote large 

amounts of manpower and resources to prosecuting such 
offenses. Conversely, those acts which the public 
strongly condemns (e.g., homicide and other violent 
acts not committed in heat of passion) are likely 
to be given high priority by the prosecutor's office 
all the way through the court process. For example, 
the prosecutor is far less inclined to accept any 
type of bargain that would not include a prison com­
m1tment for a premeditated murder or series of rapes 
or armed robberies. Similarly, he must maintain 
good relationships with those agencies or individuals 
with whom he carries out his role. This includes the 
police on whom he depends for solid cases, the de­
fense attorneys who can make him utilize considerable 
resources, and the courts who pass judgment on the 
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cases he presents. A cardinal rule, in King County, 
pertaining to all of these "organizati~n~l'.' inf~ue~ces 
was. "To cover the prosecutor from cr1t1c1sm, 1t 1S . . t ,,36 
believed that the safest measure 1S to prosecu e. 

Initial Screening Decision 

The decision of whether or not to initiate the formal 
court process and, if so, at what.l~vel is ~he~most 
critical for the prosecutor. DeC1S10n to dlsmlss cases 
at this point may result in considerab~e hosti~i~y on 
the part of the police and/or the publlc. DeC1Slon to 
file a complaint or seek an indictment generally places 
a label on the defendant that he is never able to erase-­
even if he is found not guilty. It also means that a 
considerable investment in time and money must be spent 
on that case- -normally wi th an' already heavy court work-
load and a limited budget. 

A decision not to prosecute effectively ends the case-­
unless additional evidence is subsequently presented. 
Such a decision by the prosecutiQn to dismiss is of: 
ficially recorded as being due to one of the fo~*ow1ng 
by the Los Angeles County Sheriff's Department. 

• 
• 
• 
• 
• 

• 
• 

• 

Lack of evidence. 
The arrest was illegal, due to lack of 
probable cause to arrest. 
Victim refuses to cooperate. 
Other witnesses uncooperative or unavail­
able. 
The arrest violated due process; e.g., 
improper search and seizure or improper 
advisement of rights at arrest (or no 
advisement at all). 
Grant of immunity to defendant in return 
for necessary testimony. 
Defendant unavailable for prosecution 
(already serving sentence, on trial for 
more serious offenses, cannot be extra­
dited, or cannot be located). 
Interest of justice and other discretion­
ary refusal to prosecute. 
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It might be noted that the first five variables relate 
to ~trength of e~idence and its likelihood of holding 
up 1n court. Th1S supports Cole's findings that ade­
quacy of evidence is normally the first consideration 
in m~k~ng the.initial screening decision. 38 Without 
suff1c1ent eV1dence, the prosecutor may suffer consid­
erable embarrassment and loss of esteem py having his 
cases thrown out of court. The sixth factor listed 
viz., "gran t of immunity to defendant in return for ~ec­
essary t~stimony" is a.type of discretion unique to the 
prosecut1on and essent1ally amounts to a decision that 
it is more valuable to attempt to use the defendant's 
testimony to convict a presumably more serious offender 
than to prosecute the first defendant. The last item 
noted is a vague, catch-all explanation that under­
scores the esoteric nature of prosecution decision 
making. 0 

Filing of a complaint is normally selected for reasons 
similar to the ones found by Cole. Sufficient evidence 
and the feeling that the interest of justice would be 
best served by prosecution are probably the strongest 
determinants. The "interest of J·ustice" is of course , , 
an extremely vague concept that can apply to almost 
anything. The least that it implies in a decision to 
file a complaint is probably the prosecutor's belief 
that the community would want the case brought to trial. 
Other factors doubtlessly include the perceived serious­
ness of the offense, the defendant's prior record and 
current status in the criminal justice system (e.g., re­
peaters are more likely to be prosecuted), the prose­
cutor's perception of the threat the defendant poses to 
the community, recommendations of the police, and, 
normally to a lesser extent, current workload and the 
total cost of prosecution. 

The consultants strongly endorse the recommenda.tions of 
the National Advisory Commission on Criminal Justice 
Standards and Goals' report 39 on the Courts relative to 
appropriate screening of cases at this initial phase. 
That Commission takes a strong stand for maximum screen­
ing of defendants totally out of the criminal justice 
system at this point. It argues that defendants should 
be removed from the system in either of the following 
circumstances: 4o 

(1) "if there is not a reasonable likelihood 
that the evidence admissible against him 
would be sufficient to obtain a conviction 
and sustain it on appeal." 
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(2) I~hen the benefits to be derived from 
prosecution or diversion would be out­
weighed by the costs of such action." 

., f the "cos ts" The Commission goes on to Itemlze many 0 
that must be. weighed which enc~mpass ~ost of the var­
iables already mentioned in thIS sectlon. 

RECOMMENVATION 16. A{{ p~a~ecuting atta~ney~ 
~hau{d 6a~mu{ate initia{ ~c~eening 
pa{icie~ that inca~pa~ate the th~u~~ 
on Standa~d 1.1 p~apa~ed by the Nat~~na{ 
Advi~a~y Cammi~~ian on C~iminal Ju~t~ce 
Standa~d~ and Gaal~ in it~ ~epo~t on 
the Cau~t~. 

The decision to seek a grand jury indi~t~ent, as noted 
earlier, is used rarely except-for homlclde and un~ . 
usual cases where it is felt important not to publ~cIze 
the fact of an impending charge either becau~e of ltS 
"shocking" nature or because the defendant mIght flee. 

Indictment Decision 

Discretion after return of a s~ecific indic~men~ by 
the grand jury is rarely exerclsed by the Dlstrlc~ 
Attorney. However, if he feels strong~y that addI­
tional or modified charges are approprlate, ba~ed on 
evidence presented to the grand jury or n~w ~vldence 
subsequently available, he may amen~ the lndlctment. 
The District Attorney's interpreta~lo~ of the strength 
of evidence combined with his C?nVI~t1on.that p:ose­
cution on more serious charges 1S v1tal In the 1nter­
ests of justice are probably essential variables be­
fore he would change the indictment charges. 

Complaint. Decision 

Once a complaint is filed, the likelihood of dismissal 
or diversion (except 1000 P.C. cases where the defen­
dant is seatutorily eligible) falls markedly .. However, 
a fair number of complaints are dropped at varIOUS 
stages prior to conviction, ~ormally for reas?ns re:_ 
lated to weakening of the eV1dence., Fur~h~r Investl 
gation may substantiate a defendant s al1b1, reveal 
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illegal police techniques of gathering evidence or 
obtaining a confession, or unveil problems with the 
testimony of witnesses. Probably the most frequent­
reason for dismissing a charge is as part of a deal 
whereby the defendant pleads to another charge. 

With regard to diversion under both 1000 P.C. and the 
San Bernardino County model, there are normally clear 
legal or administrative policy criteria which deter­
mine the District Attorney's decision or recommendation. 

When a decision is upheld to proceed with a complaint, 
variables influencing the type of charge (i.e., felony 
or misdemeanor) probably are highly similar to those 
already mentioned in Cole's article and the above dis­
cussion under "Initial Screening Decision." 

Summary 

The prosecuting attorney is the pivotal and probably 
most powerful person in the adult intake system. Yet, 
his decision making is the least studied and, next to 
the court's, least visible. Anyone who frequents the 
courts will almost daily hear the prosecutor request 
that charges be dropped "in the interest of justice" 
without the remotest indication of what that means. 
Such decisions in some cases compared to decisions to 
prosecute in other seemingly similar cases do nothing 
to dispel the adage that "justice is blind." 

RECOMMENVATICN 17. Each p~o~ecutonial 
agency ~hould implement noutine data 
ealleetion·p~acedu~e~ to enab{e ad­
mini~tnata~~ ta evaluate agency open­
atian~ and to pnavide athen c~iminat 
ju~tice agencie~ with 6eedback in-
6o~mation ~eganding pno~eeutonial 
deei~ion making. 

COURTS 

"We are running a machine. We know we 
have to grind them out fast.,,41 

The above quote from a California trial judge illustrates 
the growing phenomenon of "assembly line justice." Of 
the many workers on the assembly line, the courts are 
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generally "perceived as holding the greatest amount of 
leverage and influence." Lt2 Their role is probably closest 
to that of the inspectors along the assembly line who 
can reject or allow objects to continue further along the 
line. In spi~e of their independence and power, however, 
they too are influenced by many factors other than the 
appearance of the object being processed. 

OVERVIEW OF DECISION POINTS AND ALTERNATIVES 

The courts are involved in numerous decisions from shortly 
after arrest (sometimes even before) through conviction 
and sentencing. Most of the critical decision points, 
for both lower and superior courts, are diagrammed in 
Exhibit 3-14. For the sake of simplicity, these will be 
grouped into four maj or decis ions: (1) pretr ial release, 
(2) diversion, (3) trial, and (4) sentence. 

Pretrial Release Decision 

When a suspect is arrested, booked and denied any type of 
release by a law enforcement agency, he has the constitu­
tional right to bail on all but capital offenses. Counties 
have traditional~y had a predetermined bail schedule for 
misdemeanants set by the judges of the county under man­
date of l269b(c) P.C., a practice that was extended to 
felonies by the 1973 legislature. Hence, the court's 
role in pretrial release decision making is normally 
limited to motions to raise or reduce bail and requests 
for O.R. These issues may be raised prior to arraignment 
and at any other time before sentence. 

With regard to O.R., many jurisdictions report a very 
high rate of releases for misdemeanants. In some counties, 
such as Santa Clara and Marin, this function'has been 
virtually handed over to other staff. However, only 
the court can release a felony suspect on O.R. Precise 
data on this type of judicial decision is difficult to 
obtain, although some indications are available. From 
July, 1972 to July, 1973, Santa Clara County judges re­
leased approximately 15% of eligible felons within an 
average of six hours after they were jailed; many others 
were released at later stages after more information was 
obtained by the pretrial release staff. 43 In Los Angeles 
County, 24% of some 62,000 felony suspects interviewed 
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by the Superior Court O.R. staff between January, 1965 
and October, 1973 were granted an O.R. while many others 
posted bail before such a decision was made. 44 Be­
cause of differential eligibility standards between 
counties and incomplete data on such actions as eligible 
defendants posting bail before an O.R. decision is made 
or being O.R: 'd at a later point, the only clear fact 
about this type of decision seems to be that substantial 
numbers of persons charged with felonies can be safely 
released by O.R. and/or reduced bail. On the other 
hand, there is a need to continually evaluate the suc· 
cess of such programs and to further refine the accuracy 
of criteria used to predict likelihood to appear in 
court. 

Diversion Decision 

At present, the only formal diversion program in which 
the courts are involved is 1000 P.C. diversion of certain 
minor drug offenders. The Bureau of Criminal Statistics, 
in its first report on 1000 P.C., indicated that over 
10,000 adults had been placed in this type of diversion 
program by 49 of California's 58 counties as of August 31, 
1973. 45 They estimated that, at this rate, approximately 
24,000 defendants would be diverted annually. Unfor­
tunately, there is no indication of the number of defen­
dants denied diversion or ·for what reasons defendants who 
are statutorily eligible might be denied. 

Trial Decision 

This decision actually incorporates a whole series of 
hearings and decisions relative to the determination of 
guilt or innocence. Often, there are separate hearings 
for arraignment, plea, preliminary examination (for 
felonies), various motions and continuances, and the 
trial itself. Exhibit 3-14 shows the normal order and 
relationships between most of these hearings. In 1972, 
of 56~586 felony defendants disposed of in superior 
court, 8% were dismissed, 5% acquitted, and 87% convic­
ted (72% by guilty plea and 15% by trial) .46 The aver­
age length of time between filing of a felony case 
and sentence was two and a half months. 47 Of 51,441 
felony complaints terminated in lower courts in the 
same year, 45% were prosecuted as misdemeanors under 
17 P.C., 17% were refiled or allowed to plea to a 
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misdemeanor, and 38% were dismissed. 48 A traditional 
gap in data gathering has been with regard to lower 
c~urt cases, particularly misdemeanor complaints. In 
VIew of the much greater volume of misdemeanors com­
~ared to felonies and lower courts compared to super­
Ior c~urts, a tremendous amount of data valuable for 
plannIng and evaluation is thus habitually missing. 

Sentencing Decision 

Exhibit 3-15 indicates the sentences imposed on superior 
court defendants in 1~72, by type of offense. What per­
haps stands out m~st IS the frequent use of probation 
even for very serIOUS offenses. Probation was granted 
to 71% of convicted superior court defendants in 1972 
comp~red with only 4?% in 1962.49 Conversely, prison' 
commItments dropped In half from 24% in 1962 to l2~ l'n 1972.50 ' 0 

While all of the same dispositions available for felons 
ca~ be used for misdemeanants ~ith the exception of 
prIson), lower c9urts often use more alternatiVes to 
the formal correttional system. Some examples are 
volunt~er work, publ~c se~vice projects, fines, and/or 
pro~atl0n. Once agaIn, VIrtually no information is 
avaIlable from the Bureau of Criminal Statistics on 
lower court sentencing practices aside from the fact 
that about 33,000 defendants were granted probation by 
lower courts in 1972. 51 

RECOMMENDATION 18. The BUheau 06 Ch~mina~ 
~tati~tiQ~ ~hou~d inQ~ude, a~ pa4t 06 
~t~ ~ou~ine data gathe4ing and annua~ 
pub~~~h~ng 06 data, in60hmation on the 
intake and ~entenQing phOQe~~e~ 06 the 
~oweh QOUht~. 

INFLUENCES ON DECI~ION MAKING 

A~ stre~sed in the section on the juvenile court, very 
~lttle l~ ~nown about what influences individual judges 
In exerCIsIng the extreme power they hold over the lives 
of. the. defendants before them. There are some legal 
gUld~llnes, of varying degrees of clarity, .~hat will be 
ment~oned under specific decision points. Before pro­
ceedIng with that discussion, however, some data that is 
known about these decis~on makers will be summarizec. 
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While claims are often heard that the courts, as well 
as other criminal justice decision makers, are most 
punitive with the POOT, with minorities, with those 
not represented by counselor poorly represented, etc., 
there have been few scientific efforts to ascertain 
what really affects judicial decision making. Perhaps 
this is due in part to the traditional atmosphere of 
reverence and awe surrounding the courts. In any 
event, most of the information'that is available on 
judicial decision making comes not from rigri~ous re­
search designs but from statements made by judges them­
selves. The majority of this information concerns 
the sentencing decision although it probably also 
applies to other points where the court can use dis­
cretion beyond deciding issues of fact or law. In 
general, the bench is concerned with the same types 
of factors which influence law enforcement and parti­
cularly correctional officials. The latter point is 
supported by the high correlation between probation 
dispositional recommendations and actual sentences im­
posed by the court shown previously in Exhibit 3-6 . 

Probably reflecting the views of a substantial pro­
portion of his colleagues, Judge Talbot Smith de­
scribed the following variables, generally discussed 
in probation reports, as "factors controlling in 
sentence": likelihood of satisfactory adjustment in 
the community, work record, family situation, need 
for vocational training, correlation of disposition 
of individual offender with others, and protection 
of the public. 52 

Judge Harlan Grooms also stressed the importance of 
the social factors contained in probation reports for 
equitable sentencing. In fact, he asserted; "With­
out the presentence reports, the trial judge would 
have to grope his way along--like one in a darkened 
corridor without lamp or candle.,,53 However, while 
the author nods politely in the direction of individu­
alizing justice, he reveals personalized stereotypes 
which seem to defeat the purpose of a probation re­
port and contradict his earlier statements. He de­
clares, rather categorically, that "these individuals" 
(defendants) have "lost their sense of value" and 
"everythin.g to them is black or white." He continues 
that '''equal and exact justice" is "the polestar" of 
judicial decision making and that the court must make 
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the punishment fit the crime~-eve~ if, the off~nders 
have "thick hides and short memorles. I The flnal two 
influential variables he adds are the judge's own 54 

conscience and the costs of sentence to the taxpayer. 

In another article, Judge Irvutg Kanfman points out. the 
importance of indivi~ualized t:-e~tment but clearly 1~­
dicates that protectlon of socleLY must be the court s 
primary concern. 55 He goes on to list such vagu~ de­
terminants as "justice," "deterrence~" ~nd "publlC 
attitudes toward crime," frankly a~mlttlng that there 
is no scientific guide for sentenclng. 

Judge William Campbell again points to information in 
the presentence report as crucial to judicial dec~sion 
making. 56 However, he too suggests that the precls~ 
factors that influenc~ the court are vagu~ and elu~lve 
by asserting that the p~obation officer, ln p~eparlng 
his report for the judge, "s~ould gather any lnforma­
tion which is reasonably rellable and accurate ... any, 
information regardless of source that will increase the 
judge's understanding of the offender." 

As a final point Cole asserts that "Judges are proba­
bly under less p;essure from bur~a~crat~c n?rffiS than 
are other participants in the crlffilnal Justlce system, 
yet in actual practice they too feel the demands for 
efficiency and order.,,57 He elaborates that each 
judge feels pressure fr?m his peers as well a~ from 
the public to process hlS share of ~he workload and not 
create an expensive backlog. In brlef, the courts, 
like every other component of t~e jus~i~e apparatus, 
must consider the impact of thelr declslons on the rest 
of the system and on the taxpayer. .t: ~udge cannot 
forget that he, too, is an e,lected offlclal. 

Pretrial Release Decision 

As indicated in the Adult Probation section, the Penal 
Code specifies that the gr anting o~ O. R .. is: "pur ely 
discretionary and permissive. ThlS artlc1e doe~ not 
give any defendant the right to be released on hlS . 
own recognizance" (1318.2 P.C.). The only legal crl­
terion mentioned is that "it app~ars to the cou~t or 
magistrate that such defendant wlll surrender hlmself 
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to custody as agreed" (1318 P.C.). HoweveT, just as 
probation staff felt that threat to the community does 
and should affect this decision more than likelihood 
to appear in court, it is probable that the courts also 
weigh this factor extremely heavily. 

Study staff agree with ,the views of the National Ad­
visory Commission on Criminal Justice Standards and 
Goals on the issue of pretrial release and hence re­
peat their standards here: 58 

"Release on (O.R.) should be made where­
ever appropriate. If a defendant cannot 
appropriately be released on this basis, 
consideration should be given to re­
leasing him under certain conditions, 
such as the deposit of a sum of money to 
be forfeited in the event of nonappear­
ance, or assumption of an obligation to 
pay a certain sum of money in the event 
of nonappearance, or the agreement of 
third versons to maintain contact with 
the defendant and to assure his appear­
ance. 

"Participation by private bail bond 
agencies in the pretrial release process 
should be eliminated. 

"In certain limited cases, it may be ap­
propriate to deny pretrial release com­
pletely." 

The Commission does not specify what "appropriate" 
standards for release might be. Study staff's view 
on this issue was enunciated in Recommendation 12, 
viz., that the primary c6~sideration should be like­
lihood to appear in court but that serious threat to 
the community should also be considered. This is 
presumably what the Commission was considering with 
its last statement above about the complete denial 
of any type of pretrial release to certain offenders. 
Recommendation 13 also urged the implementation, 
where feasible, of a supervised release program for 
higher risk defendants, similar to the Des Moines 
Community Corrections Program. 59 With regard to the 
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issue of bail, successful precedent has been set by 
other states, including Illinois and Pennsylvania, for 
the posting of bail directly with the court, with all 
but a small handling fee being returnable to the de­
fendant. 

RECOMMENVATION 19. Eaeh eou~~y ~hou{d 
imp{emeYl.~ a eouf1.~ bal! pf1.og.l1.am whe.l1.e­
by deneYl.da~~~ may po~~ bail di.l1.ee~!y 
wl~h ~he eouf1.~ a~d f1.ecelve baek a!{ 
bu~ a ~eee~~a.l1.y haYl.d{lYl.g fiee lfi ~hey 
keep ~hel.11. eouf1.~ appeaf1.aYl.ee~. 

Diversion Decision 

Once again, it is suspected that the courts are in­
fluenced by the s·.ame factors shown significant in the 
probation survey. Legal eligibility probably is and 
should be the primary criterion, followed by threat 
to the community. Recommendations 14 and 15 in the 
Adult Probation section contain criteria for granting 
and dismissing from diversion. As will be discussed in 
Chapter Four~ diversion should be no more restrictive 
of a person's rights than necessary (particularly 
since he has not been found guilty) and should be ter­
minated at the earliest reasonable point. There is 
a definite danger that 1000 P.C. or other types of 
diversion programs are or may be utilized to place 
persons in what amounts to a new type of correctional 
system. Certainly no one should be placed on diver­
sion as a compromise or a weak prosecution case or 
instead of complete dismissal from the system. 

A new arlast and certainly a new conviction would be 
grounds for unsuccessful termination of diversion, as 
would serious failure to m~et any of the specific con­
ditions of diversion. Some of the most common examples 
would be failure to participate in a drug program or­
dered by the court, dirty urinalysis tests, or abscond­
ing. Satisfactory compliance with the conditions of 
diversion should automatically result in dismissal of 
the charge. 

Trial Decision 

The only criterion throughout the entire arraignment, 
pretrial, and trial proceedings should be the question 
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of guilt or innocence, based on evidence legally 
admissible in a criminal trial. Section 1096 of the 
Penal Code defines the principles to be followed in 
determining guilt: 

"A defendant in a criminal action is pre­
sumed to be innocent until the contrary 
is proved, and in case of a reasonable 
doubt whether his guilt is satisfactorily 
shown, he is entitled to an acquittal, 
but the effect of this presumption is 
only to place upon the state the burden 
af proving him guilty beyond a reasonable 
doubt." 

Nowhere else in the criminal justice system is the pre­
sumption of innocence so clearly mandated and the burden 
of proof so heavily set on the system as in this deci­
sion process. It is to insure the proper exercise of 
this awesome responsibility that a trial must be either 
conducted or, in the case of trial by jury, at least 
presided over by a trained legal expert who officially 
and objectively represents the mutual interests of both 
society and the individual defendant. 

Sentencing Decision 

Sentencing is the most individualized decision in the 
entire intake process and the least visible in terms of 
the factors that influence it. The wide range of 
variables and philosophy that were hinted at by the 
statements of the handful of judges referred to above 
may be multiplied by the large numbers of judges who im­
pose sentences. The variation in judicial decision 
making between counties is evident in any statewide 
sentencing data. For example, county superior court 
benches during 1972 varied in their use of probation 
from 33% to 82% and in commitment to prison from 6% to 
33%.60 Even within counties, it.is not unusual for 
judges from the same bench to argue vehemently with 
each other over sentencing practices and for defense 
and prosecution attorneys to "shop"·for judges who are 
most likely to impose a sentence they consider favor­
able. One of the best known examples of this judicial 
variation is the results of the probation subsidy study 
program. County probation programs began with widely 
different opportuniti~s to receive state subsidy 
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(because of the differential decision making during 
the tlbase years" on which the subsidy is based) and 
have faced constant change in the financing of their 
subsidy programs (because of markedly different pat­
terns of sen!encing each year). 

As has been mentioned earliey, there is generally a 
high correlation bet~een probatio~ recommendations 
and sentencing practlces, suggest1ng that both groups 
of decision makers are influenced by largely the same 
variables. While some claim that this may be due to 
probation officers' slanting their reports to :ec~m­
mend what they think the judges want to hear, lt 1S 
more likely that there are some ~o~monly accepted key 
variables that influence the decls10ns of both prose­
cution officers and judges. The literature suggests 
that these factors tend to center around the present 
offense the defendant's prior record, various in­
dices of stability, and the subjective impressions 
of the decision maker about the defendant. 61 

Whether or not there are certain critical variables 
that judges focus on in ~rriving at the~r sen~encing 
decisions the fact rema1ns that there 1S a dlsturb­
ingly high variation between ju~ge: l~oking at sim~lar 
information. On the one hand, 1t 1S lmportant to In­
dividualize sentencing, as well as other decisions. 
On the other hand, the degree of variation mentioned 
above indicates obvious 'inequality of treatment. 
Some have suggested that sentencing be taken away from 
courts and given to correctional agencies with staff 
trained in the behavioral sciences and treatment strate­
gies. Study staff tend to agree with the National 
Advisory Commission on Criminal Justice Standards and 
Goals in opposing the removal of the judiciary from 
the sentencing proces~. As the, Commission declares: 62 

"Sinceo sentencing affects individual liberty, 
the involvement of a judicial officer attuned 
to the need to protect the offender against 
unjustified detention as well as to impose 
adequate punishment to meet society's needs 
is essential." 

Because of the serious consequences of sentencing and 
the obvious need to make such decisions based on all 
the relevant information available, courts should make 
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regular use of probation reports before imposing 
sentences that require significant incarceration or 
other deprivation of liberty. The American Bar As­
sociation's Standards Relating to Sentencing Alter­
natives and Procedures, the National Council on Crime 
and Delinquency's Model Sentencing Act, and the Ameri­
can Law Institute's Model Penal Code all emphasize 
the need for thorough presentence probation reports. 63 

The ABA's Standards call for such reports in every 
case where incarceration for one year or more is pos­
sible, where the defendant is under age 21, or where 
the defendant is a first offender. NCCD's Model Act 
urges mandatory use of presentence reports for all 
crimes which may include commitment for more than 
six months. The ALI's Model Code would require such 
investigation and reports for all cases where the 
conviction is a felony, the defendant is under 22, or 
the defendant will be placed on probation or sentenced 
to an extended term or imprisonment. 64 California 
law currently requires a probation report in all felony 
cases but makes it optional in misdemeanor matters. 
The only exception is a recent law mandating presen­
tence investigation on all second time drunk drivers 
(23102.3(b) V.C.). Whereas some county lower court 
benches utilize this process very frequently, es­
pecially when they are considering jail, others rarely 
refer misdemeanants to probation prior to sentence. 

RECOMMENDATION 20. Lowe~ Qou~t~ ~houtd 
~eQue~t p~obation p~e~entenQe ~e­
po~t~ at tea~t in all Qa~e~ whe~e 
they a~e Qon~ide~ing impo~in9 jail 
~entenQe~ 06 ~ix month~ o~ mo~e un­
le~~ they al~eady have obtained 
~uQh a ~epo~t within the la~t yea~ 
O~ the den endant i6 a.f.!Leady in' the 
60~ma? Qo~~eQtional ~y~tem. 

Because of the vagu~ness of the law requiring presentence 
investigations for persons convicted a second time of 
drunk driving, a debate has ensued in some counties over 
which agency should prepare those reports. It would ap­
pear that this is a traditional function of probation 
departments and one at which they are the most highly 
skilled. In addition, probation departments often have 
background information on many of these persons already 
and are the agency that will have to supervise them if 
they are granted probation. Hence, there seems no point 
in assigning this task to some other agency. 
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RECOMMENDATION 21. Section. 23.102.3(b) 06 
the Cali60~n.ia Vehicle Code ~hould be 
amen.dea to ~peci6y that pne~en.te~ce 
in.vehtigatio~~ on. hecon.d time dnun.k 
d~iven~ ane to be p~epaned by the 
cou~ty p~obatio~ depantmen.t. 

Another related concern is that some courts place per­
sons on probation without having first requested a pre­
sentence report. This process is often called "sum­
mary probation." Probation staff frequently complain 
that many of these grants of probation are inappro­
priate and that a presentence investigation would have 
made this evident. Hence, this procedure seems to be 
a waste of taxpayer money and the limited resources 
available to probation staff. 

RECOMMENDATION 22. Count~ ~hou{d n.ot 
p{ace de6e~da~t~ o~ 6o~mal p~obatio~ 
without 6i~~t lLeque~.:ti~9 a pne~ e~te~ce 
nepont. 

With regard to the problem of disparity in sentencing, 
even for the same types of offenses or offenders, there 
is an ongoing need for judicial training, especially for 
new judges and those returning to the criminal court 
bench after significant absences. The State Judicial 
Council has been arranging.for some training of this type 
in recent years but apparently not enough. 

RECOMMENDATION 23. The State Judicia{ 
Cou~ci{ a~d the pnehidi~g judge~ on 
each be~ch ~hould make i~c~ea~ed en­
no~t~ to p~ovidenegu{a~ t~ai~i~g, 
both on the co~nene~ce type a~d by 
mea~~ on wnitte~ guideli~e~, geaned 
at p~ovidi~g mo~e co~~i~te~cy i~ 
~e~te~ci~g non ~imila~ typeh 06 06-
6eMe~ a~d 066e~den~. 
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CHAPTER FOUR 

DIVERSION 

This chapter describes diversion as an issue in the 
intake process. The chapter begins with an attempt to 
define and utilize concepts consistently and precisely. 
A literature review of diversion indicates widespread 
overlapping of many related yet distinct concepts. The 
body of this chapter relates a history of the formal 
and informal use of diversion, provides some elabora­
tion of the current pressures towards diversion in the 
intake system and gives a description of the major 
diversion models currently operating within California. 
The major issues concerning the use and misuse of 
diversion are empha~ized. The chapter concludes with 
tentativ~ recommendations regarding the planning, fund­
ing, and implementation of future diversion efforts. 

DEFINITIONS 

For clarification, the following definitions are pre­
sented. 

Diversion is the halting or suspending of the further 
legal penetration into the criminal justice system of 
an alleged law violator, and the referring of that 
person to an alternative program. Diversion occurs 
between the points of initial police contact (for a 
legally proscribed act) and the adjudication or con­
viction decision. 

• Primary diversion occurs when the criminal 
justice system retains jurisdiction over 
the person and can pull him back into its 
formal process if it deems such action 
appropriate. The alternative program may 
be either a criminal justice or non-crimi­
nal justice program; the defining charac­
teristic is the pullback mechanism. Using 
this definition, diversion for drug users 
under 1000 P.C. is primary diversion, whether 
supervision and/or treatment is provided by 
the probation department or by a community­
based residential fRcility; the charge is 
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held in abeyance until "successful" completion 
of the. diversion program. Informal super­
vision of a juvenile by a police de~artment. 
can b-e primary diversion if the pollc,e retaIn 
the prerogative to refer the yo~th to ~roba­
tion if he does not cooperate wIth theIr 
program. 

• Secondary diversion occurs when 
the criminal justice system refers 
the person to a criminal justice 
or non-criminal justice program 
but cannot pull the client back 
into the system for the same 
alleged law violation .. In essence 
there are "no strings attached" 
to the secondary diversion program. 
An example is a police referral to 
a family ~lervice agency for an "in­
corrigible" juvenile in lieu of 
taking him to juvenile hall or 
cui ting him to the probation depart­
ment. Another example is the 
transporting of a drunk to a detoxi­
fication center instead of jail. 

Diversion is distinguished from outright Release, in that 
there always is a referral to another agency. 

At any point as an alleged offender moves ~hroug~ the 
system criminal justice agents have the dIscretIon to 
completely release the offender without referral and. 
without pullback on the same alleged offense. Most Juve­
niles detained by the police, for example, are released 
to their parents; official disposition may read "counsel 
and release" or "reprimand and release." Prosecutors 
often release for reasons of insufficient evidence, lack 
of a signed complaint, and/or the "interests of justice." 

., 
Referral 1 involves active efforts by an agency to attach 
an alleged offender to an alternative.program. A police 
officer may refer a youth to a communIty-based youth ser­
vice bureau by providing the address and phone number to . 
the minor. A police officer refers a drunk t? an ~lcoho11C 
detoxification center by physically transportIng hIm there. 
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Absorption 2 defines those community efforts to handle 
alleged offenders without or prior to official police 
contact. Communities have occasionally pressured schools 
to handle their own truancy problems, instead of referral 
to police. Families with sufficient resources may handle 
their.inc?rrigible youngsters by referral to private 
psychIatrIsts or transfer to private schools instead of 
taking them to juvenile hall. 

Prevention is distinguished from both absorption and 
diversron-in that programs are initiated to avoid or 
"prevent" any legally proscribed behavior; absorption 
and diversion efforts are instituted after illegal be­
havior has occurred. Recreational and educational 
programs, des igned to "keep kids off the streets" 
and teach youth about the dangers of drug abuse, for 
example, are primarily prevention efforts. Police may 
divert youth to those same programs, however. 

Perhaps the most difficult distinction comes in the gray 
area between minimizing penetration 3 and diversion. 
Minimizing penetration refers "to efforts to utilize 
less drastic means or alternatives at any point through­
out official criminal or juvenile justice processing.,,4 
Diversion halts or suspends processing either completely 
or for a specified time period. Pretrial release pro­
grams aimed at increasing the use of bailor release on 
O.R. do not halt or suspend the process, but they do 
utilize less drastic alternatives to official processing 
and are therefore efforts to minimize penetration into 
the justice system. (Incarceration alternatives, both 
adult and juvenile, are not discussed in this diversion 
chapter.) A further confusion arises as "minimizing 
penetration" is often one of the stated objectives of 
diversion programs. The helpful distinction is whether 
or not the program halts or suspends formal processing. 

HISTORY OF DIVERSION 

Informal alternatives to the formal justice system have 
always existed; many have become formal or institutionalized 
parts of the system. The idealized justice model of arrest­
conviction-imprisonment has been consistently circumvented 
by such practices as securing sanctuary, judicial reprieve, 
the "best interests of justice," etc. Probation itself can 
be traced to the "common-law practice of suspending sen­
tences temporarily ... [then] courts began to suspend sen­
tences indefinitely, permitting convicted offenders to 
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remain at large on good behavior."s Volunteers began 
to assist offenders during the suspension period ~t. 
least forty years before the first statutory provIs10n 
for probation with publicly paid offic~r~ ':las ena.cted 
in Massachusets in 1878. 6 Probation, InItIally a 
community-ba-sed alternative to incarce-:ati?n f?r 1e~s 
serious or first offenders, is now an InstItut10nalIzed 
part of the formal official justice process. 

Tne entire juvenile justice system was initially pro­
mulgated as a humanitarian, tr~atment-orie~ted ~lterna­
tive to punitive adult proceSSIng for a~l Juven~le of­
fenders. The first statute that establIshed thIS 
alternative was the 1899 Illinois Juvenile Court Act 
which enacted special court proceedings for protecting 
children, and vested authority in the new cou-:t to ap- . 
point probation officers. Th~ now con~roversla1 expanSIon 
of the definition of delinquency (to Include status of­
fenses as well as violations of. criminal statutes) was 
articulated in the subsequent 1901, 1905, and 1907 
amendments: to the 1899 definition of jurisdiction as 
any child "who viol~tes any law of this st~te ?r any " 
city or village ordInance," was added the om~lbus c~ause, 
offenses of tffrequenting places where any gamI~g ~evIces 
are operated" "incorrigibility," "growing up In Id1e-

, f h ""l't' " ness or crime," "running away rom orne, 01 er1ng, 
"using profanity. lf

7 

Although probation was,never limited to juveniles be~ore 
or after 1899, the use of probation "had bee~ spo-:ad1c 
and desultory until it became tied with the Juven11e 
reform movement. It then spread to every state that en­
acted juvenile court legis~ation."8 .T~e new juvenile 
justice treatment alternatIve to punItIve adult pro~ess-
ing thus bound together eXl?anded ~urisdi~tion ("om~l~us 
clause" behavior) with an 1nnova~lve medIum-s';lp~rvIsIon 
program (extensive use of l?rob~tlon.as ~n addItIonal 
alternative to either instItutIonalIzatIon or release). 

The juvenile justice treatment alternative which was to 
offer a less formal more humane approach to juvenile 
offenders is now th~ institutionalized system which has 
generated so much critici~m: Current j';lvenile diversion 
efforts are aimed at provIdIng a1ternatIves.to the very 
system which was promulgated as an alternatIve .. Recently 
writers have questioned these early efforts to dIvert and 
minimize penetration;9 the issues as to whether e~panded 
jurisdiction and additional socia~ control mec~anIsms were 
really humanitarian/treatment motIvated are st111 absolutely 
relevant for current diversion efforts. 
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CURRENT PRESSURES FOR DIVERSION 

BROAD DISCRETION/WIDE DISPARITIES 

The recent expansion of formal diversion efforts for both 
adults and juveniles was encouraged by the general recog­
nition that broad discretion and informal preadjudication 
dispositions were inherent aspects of the criminal justice 
sy~tem. The classic studies by Lafave, Piliavin and 
Brlar, Goldman, Lohman, Wahl and Carter 10 indicate the 
maze of objective and subjective factors affecting crimi­
nal justice agents' decision making. Among these factors 
are the nature of the instant offense, the circumstances 
of its commission, the demeanor and'attitude of the 
accused (and the parents of the accused, if a juvenile) 
the perceived character and social status of the accused, 
the attitude of the victim, the philosophy, attitude and 
bias of the decision maker, and the bureaucratic exigen­
cies of agency pressures and policies. The ambiguous 
definitions of legally proscribed behavior and the commun­
ity pressures for differential enforcement encourage the 
varied use of discretion, resulting in a lack of system 
uniformity. Certain types of offenders are provided with 
special handling by the system (e.g., white, middle-class 
youth are much more likely to be reprimanded and returned 
to their parents than are poor Blacks, for similar of­
fenses). The recognition of the system's inherent biases 
has created the pressure to divert on the basis of explicit 
criteria which would more equitably affect all offenders. 

LARGE VOLUME OF CASES 

The huge volume of cases becomes a critical internal 
factor which stimulates diversion efforts. The "ve'l'V 
nature of the justice system, in fact, requires that' con­
siderable discretion be used by those operating the 
various component parts of the system if the system is 
not to be 'swamped' by its own activity."ll In 1967, 
the President's Commission on Law Enforcement and Adminis­
tration of Justice stated that discretionary judgment 
provides "a necessary steam valve in the juvenile justice 
system ... Neither police ranks nor the number of judges 
and auxiliary staff of juvenile courts has expanded at a 
rate commensurate with the increase in recorded 
del inquency ... ,,12 

The volume of cases largely results from "violations of 
moral norms or instances of annoying behavior rather than 
dangerous crimes. lll3 Sample statistics to support this 
are shown in Exhibit 4-1. 
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Boys Girls Total 

1972 Actual Juvenile Arrests 262,933 90,299 353,232 

% Juvenile D~linquency Major Offense 34.7 13.4 29.3 

% Juvenile Delinquency Minor Offense 17.2 20.6 18.0 

% Delinquency Tendencies 48.1 66.0 52.7 

SOURCE: Bureau of Criminal Statistics, Crime and Delinquency in 
California: Crimes and Arrests 1972, Sacramento, May 1973. 

Exhibit 4-1. JUVENILE ARRESTS 1972 

Observations from this and other BCS data
14 

include: 

• 

• 

• 

53% of all reported juvenile arrests 
are related to 601 W&I "delinquent 
tendency" behavior. 
66% of all reported female juvenile 
arrests are related to 601 W&I. 
30% of all reported adult misdemeanor 
arrests are for d~unk/disorderly conduct. 

47% of all non-traffic adul~ misde­
meanor arrests are for drunk/disorderly 
conduct. 

• 10% of all non-traffic adult misde­
meanor arrests are for petty theft. 

• There are almost as many (92%) drunk 
(misdemeanor) arrests as total felony 
arrests. 

The above data support the conclusion that the criminal 
justice system is sagging under the.pre~sure of non­
delinquent juvenile off~nders and ~lnoradult offenders. 
Diversion assumes that If alternatIves are created for 
these offenders, criminal justice resources ·can be more 
suitably reallocated to the official handl}~g of more 
serious and less tractable offenders. . 

LOWER COSTS OF DIVERSION 

Cost anlyses of diversion processing vs. formal justice 
processing are extremely rare. However, there are some 
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ten~ative fig~res which indicate considerable cost 
savIngs for dIversion. 

• A benefi~-cost analysis of the Washington, 
D.C. ProJect Crossroads considered the 
money saved due to reduction of future 
offens~s by the participants (based upon 
comparIson of participants with a control 
group), the money saved in processing 
offenders by diversion rather than by 
traditional methods, and the money earned 
by the offenders due to their higher 
emplo~ment rates and higher wages earned. 
~enefIts w~re c?mpared to the operation 
~osts of dIverSIon. The analysis con­
cludes that "measured by the benefits 
to society as a whole, this diversion 
pr?gram seems ~o be an economically worth­
whIle alternatIve to traditional criminal 
processing. III 5 

• The You~h Development and Delinquency 
PreventIon Administration of the U. S . 
Department of Health, Education and Welfare 
(YDDPA) has estimated that by 1977 with 
a juvenile diversion rate of 25% (~5% of 
those youth now being referred to probation 
by the.police will be diverted), "almost 
$1.5 bIllion could be saved in official 
court costs .... "16 

• Using ~he ynDPA estimates of probation 
costs, the.Los Angeles Sheriff's Depart­
ment has fIgured a total savings of 
$651,700 for the diversion of an estimated 
689 youth away from the formal probation 
~nd court system. Subtracting the estimated 
In~rease in the Sheriff's costs (for oper­
atIng the diversion program) of $88 762 
the net annual savings to county go~ern~ent 
is $562,938. 17 

• A relatively sophisticated cost-benefit 
analy~is has be~n performed on the Dade County, 
(FlorIda) PretrIal Intervention Diversioll 
Program. 16 This provides the following summary 
costs f?r 1~5 program cases and 125 regular 
(probatIon/Incarceration) cases: 

Pretrial Intervention 
Cost per client $695 

Probation/Incarceration 
Cost per client $876 
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Thus, there is an apparent 21%.of s~ving~ in 
cost associated with the pretrIal dIversIon . 
program. In the second yeal of the program It 
was estimated that program costs dropped from 
$695' to $500 due to an increased number of 
clients lstill maintaining a caseload ?f onky 
20-25 clients). This represents.a savIng of 
43% over the traditional processIng. 

MINIMIZE PENETRATION--REDUCE STIGMA 

A major stimulus for diversion is the increasingly acute 
frustration with the ineffectiveness of the current 
system. "If evidence could convince us t~at current. 
criminal and juvenile justice ~nd cor~ec~lonal practl~es 
were effective in altering socIally dIsapproved behavIor, 
it is possible that we would continue to support such 
treatment of troublesome persons. However, t~e be~t of. ,,19 
current evidence points strongly in the opposlte.dlrectlon. 
Nationally more than three fourths of the felonIes pro­
cessed in ~riminal courts are committed by r~peaters; 
recidivism rates are highest fo~ offenders dIscharged from 
~rison at the expiration of thel~ sentences, lower among 
parolees and lowest among probatIoners. 

In California recent studies ~ave s~own similar f~ndings. 
Based on 1969 felony arrests In a fIve-county regIon of 
central California,20 28.8% of the ~elony ar~estees had 
no prior record, while 32.6~ h~d major or ~rIs~~ records. 
The Bureau of Criminal StatIstIcs OBTS p~oJect shows, 
for 1971, 28.9% of the felony arrestee~ In tha~ twelve: 
county summary had no prior record, whIle 42:9~ had major 
or prison records. (B~ BC~ ~efinition, a major record 
includes convictions wIth JaIl sentenc~s of 9~ day~ or 
longer.) Evidence of continued insertIon of'Juvenlles 
into the system is found in the fac~ that of 1~8,326 
petitions filed in California juvenIle courts In 1972, 
15% were for juveniles who were already under ~ou~t. . 
jurisdiction. Of those currently under court JU~lsdIctIon, 
40% were classified as having delinquent ~endencles wher~as 22 
35% of the initial petitions were for dellnque~t.tendencles. 
Diversion therefore occurs because of "our offIcIal ~oncern 
that the justice and correctional process may contamInate 
rather than rehabilitate the offender."

23 

For at least a decade, social science theorists hav~ be~n 
emphasizing a labeling theory to ex~lai~4the cont~mln:tlon 
effects of criminal justice processIng. .The stIgma 
labeling analysis indicates that "the publIC responds to a 
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person informally and in an unorganized way unless that 
person has been defined as falling into a clear category. 
The official labeling of a misbehaving youth as delin­
quent has the effect of placing him in such a category. 
This official stamp may help to organize responses differ­
ent from those that would have arisen without official 
action. The result is that the label has an important 
effect upon how the individual is regarded by others. If 
official processing results in an individuals's being 
segregated with others so labeled, an additional push 
toward deviant behavior may result ... official intervention 
may further define the youth as delinquent in the eyes of 
neighbors, family members, and peers, thus making it more 
difficult for him to resume conventional activities. rr25 
Other authors have examined the possible responses to 
labeling; for example, Lemert's theory of secondary 
deviance 26 and Korn and McCorkle's reject the rejectors 
theory.27 

The structural and procedural systems of society ensure 
that when the ~,ffender is officially labeled, society's 
agencies, schools, and police lower their level of toler­
ance of any further deviance. The curfew violator who 
is an identified parolee may go into detention; the non­
labeled offender will frequently go home. A 601 W&I 
(pre-delinquent) becomes a 602 W&I case (delinquent) for 
additional 601 W&I (pre-delinquent) behavior. The com­
plete change of category (601 to 602) and hence in the 
way the case can be handled is a classic example of in­
creased stigma for the same behavior. As stigma increases, 
the offender penetrates further into the correctional 
apparatus, and he is subject to a greater degree of segre­
gation with others of his kind. From special school, to 
local detention, to institutionalization; each step in­
vites further identification with the subculture of the 
criminal/deviant. So again, his anti-adult, anti-social 
peer-oriented values are reinforced and confined, and the 
positive social-producing influences of the majority 
society are removed further from him.2B 

Practitioners' and theorists' recognition of the justice 
system's failure to correct and the increased likelihood 
of failure the farther one is inserted into the system, 
due largely to the social structural assurance of fail­
ure generated by labeling, have resulted in current 
efforts to utilize the least restrictive alternative at 
each decision point. The California Correctional System 
Study,29 1971, articulated the general principle that 
the burden of proof must rest on the system to retain an 
offender; the least restrictive alternative commensurate 
with community safety should always be the choice of 
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preference; to this end, each criminal justice subsystem 
should have wide dispositional latitude, alternatives, and 
services available at each decision point. 

Diversion offers some of these additional alternatives at 
several points in the justice system. The study team's 
survey of criminal justice officials throughout the state 
reflects the demand for diversion: 66% of all the r~spond­
ing criminal justice officials feel public drunkenness 
should be handled in diversion programs; 54% feel that any 
"victimless" behavior should be handled in diversion pro­
grams; 60% feel that all juvenile status offenses (601 W&I) 
should be handled in diversion programs. 

Diversion may produce less stigma and, hence, mOTe success 
than formal processing. Planners are beginning to weigh 
the social and fiscal costs of'official processing against 
those of diversion. Planners and administrators must also 
begin to recognize the alternative "of taking no action 
at all;,'3o diversion raises the issue of the right to 
no treatment for behavior that is questionably labeled as 
illegal. 

PROGRAM DESCRIPTIONS 

The factors of the recognition of the widespread disparity 
in the use of discretion by criminal justice agents--the 
pressures of an increasing volume of cases, the potential 
fiscal and social savings of diversion, the minimization 
or elimination of labeling--have generated a burgeoning 
of programs. Diversion proponents !tare advocating that 
prejudicial disposition [which has always occurred informally 
and invisibly] be made a conscious and clearly defined 
policy, that the processes of diversion be given some pro­
cedural regularity, and that decisions be made on the basis 
of explicit and predetermined criteria.,,31 The following 
program descriptions are attempts to formalize the diver­
sion process. Programs are grouped into four major cate­
gories .relative to the stage where each occurs in the 
justice system: (1) prior to police contact (technically, 
absorption); (2) at the time of police contact; (3) at the 
time of filing criminal complaint; and (4) at the time of 
court processing. A simplified schematic of the process 
stages where the various programs occur, along with several 
example programs, is given in Exhibit 4-2. At each stage, 
decisions are made to release offenders from the system 
completely, to process offenders on to the next stage, 
or to divert offenders into alternative programs. The 
programs shown are only examples of those considered as 
promising by study staff and are by no means inclusive. 
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COMMUNITY ABSORPTION 

Community absorption refers to those community efforts 
to handle alleged offenders without or prior to police 
contact. It defines the ultimate goal of many diversion 
theorists. However, community absorption is not techni­
cally diversion since it occurs prior to formal criminal 
justice agency contact. Communities have differential 
abilities to control their delinquency rates by absorption. 
Lemert indicates that "such differences are largely a 
function of differences in police organization and in the 
degree to which they are integrated in a cultural sense 
with the community areas whose populations they police. 
They are also associated with cultural differentiation 
of the police themselves and with variable policies of 
departments as to what kinds of deviance will or will not 
be adjusted internally.,,32 

" Police role largely can be determined by a politically 
and socially powerful community. The greater the cultural 
integrity of a community, the more control it has over 
its institutions, education, economics. The greater the 
level of understanding and agreement between community 
and police definitions of who and what needs control, the 
lower the rate of official de1inquency.33 Powerful 
privileged communities have low rates of delinquency be­
cause they have been "diverting" their children out of 
the system, through their ability to absorb and/or normalize 
behavior. Competent communities " ... have been diverting 
their trouble-making youths out of care by official agencies 
and into alternative channels. Plainly, they reduce 
official delinquency by the simple method of meeting the 
problem by unofficial means. Employment of this method is 
made possible, however, by the highly developed 'institu­
tionalized power' characteristic of such competent communi­
ties ... in such communities the police, courts, and other 
law enforcement agencies on the local level are very con­
scious of, and responsive. to, the opinions and wishes of 
local citizens regarding how the law is enforced ... ,,34 
(Emphasis added.) 

In privileged communities, absorption is a common alterna­
tive for much of the 601 W&I behavior of juveniles. Parents 
generally have the social and fiscal resources to affect 
their community institutions. The recent interest in 
alternative schools is primarily a function of upper middle­
class youth dissatisfaction with public education; their 
parents have the money and the power to force institutional 
change or set up their own institutions. Low status, lower 
class youth have similar complaints about public education; 
their parents, however, do not have the resources to provide 
instant alternatives. Youth respond by acting out and by 
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being truant .. Parents of "incorrigible" or drug-using 
youth c~n enlIst a pletho:a of private therapy treatment 
modes--If they have the fInancial and social resources-­
often avo~ding police or probation contact entirely. 
P~rents ·~lthout these resources do not have these alterna­
~lve.optlons--their youths are inserted into the criminal 
JustIce system. 

Schools have a huge potential capacity to absorb behavior 
problems, truance, and minor criminal acts that occur on 
campus. Abs~rption oc~urs? differentially, however, as 
schools contInue to maIntaIn and institutionalize privilege 35 

In small,.upper middle-class areas the tax base and the . 
~arents' l~fluence generate creative, innovative individual­
l~ed teach:ng.methods. ~hildren who act out are immediately 
gIven specIalIzed attentIon, efforts are made to identify 
str~ngths, and programs are created to enable successful 
achIevement. In urban, low-income communities schools 
respo~d to failure and behavior problems by tr~cking 
"sp~clal classes," continuation-vocation schools and' 
ultImately, s~spension and dismissal. Negative labeling 
occurs ea:ly l~ the school system; weaknesses and "social­
psychologIcal Inadequacies" are identified' special pro-
grams are designed to lump all problem youth together 
separate and apart from the school achievers. Failure and 
referral to criminal justice are frequent. 

Victims too can absorb illegal behavior--especially in 
wealthy communities where destroyed property can easily be 
r~placed. Carter's study of two middle-class white communi­
tIes rev~aled.that "vandalism and malicious mischief such 
as breakIng ~lndows? stealing bicycles, knocking over mail­
boxes, and.dlscolor:ng swimming pools are seldom reported 
to the polIce, but Instead are matters for restitution and 
settlement between parents, or they are written off against 
homeowner's insurance policies." 36 Poor communities are 
less a~le to absorb property losses and tend to rely more 
on polIce. 

DIVERSION AT THE POLICE CONTACT STAGE 

Police. basic~lly have three options available at the point 
of contact wIth legally proscribed behavior: release 
further processing, diversion. These decisions may 0; may 
not be made in~tantaneously; they may be made in the field 0: at. the statIon and over some period of time. If diver­
Sl?n IS. the ~hosen alternative, there are apparently two 
major dlverslo~ models.operating in Calfornia today. In 
one model, traIned polIce are providing much of the direct 
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service to youth; in the other mo1el,.pol~ce use 
community resources and refer to non-JustIce agencies 
for direct services. 

police-Provided Service 

Pleasant Hill Police Department Youth Services Bureau 

The first youth service bureau to be a~filiated with 
a local police department was started In Ju~y, 1~71, 
in Pleasant Hill (Contra Costa County), CalIfornIa. 
The project's major objective, quoted from the pro­
ject grant request, was to "absorb the juvenile 
problems of the community and divert 500 arrested 
youths out of the formal criminal justic::e sy~tem.n 
As in most police dive:sion progr~ms, dIverSIon was 
to provide an alternatIve t? ~OOkI~g the arrested. 
youth at juvenile hall or CItIng hIm to the probatIon 
department. 

Officers in this community have redefined their role 
to include social responsiveness, intake and :eferral 
services and to use many of the tools of socIal 
science.' An estimated 90% of the youth arrested are 
brought into the station and are issued citations to 
appear at the youth ~ervice b~r~a~. The bureau con­
sists of trained polLce and CIVIlIan staff and sees 
all cited youth and their families at least once. 
Staff offers counseling, tutoring, job ~ssist~nce;. 
they decide the amount and kind. of serVIce a Juv~nIle 
requires. Staff provides informal and form~l gUIdance 
to youth who require more than.a st~rn re~rImand. A 
youth may be required to come In to see hIS counsel?r 
once or twice a week for a three- or four-month perIod. 

This diversion alternative was designed~to offer a~ 
option to juvenile hall or other probatIon proceSSIng. 
It has definitely succeeded. It has al~o apparently 
~rovided an additional option for handlIng those 
youth who were formerly reprimanded ~nd rel~ased: A 
comparison of the ~e~artment's.handllng of JuvenIles 
is provided in ExhIbIt 4-3, WhICh shows d~part~ental 
referrals for fiscal 1971 (prior to the dIverSIon 
program) compared to fiscal 1972 (the first year of 
the program).37 

The objective of diverting 500 youths was essen~ially 
satisfied. This was accomplished by decreases In 
referral rates to the juvenile hall of 29% and to the 
probation department of 93% along with the greatly 
expanded use of the youth service bureau and'the other 
agencies. 
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First Project 

Base Year Year Net 
Arrest Disposition 1971 ;972 Change 

Referred to Juvenile Hall 194 137 ~ 57 

Referred (cite) to Probation Department 202 14 ~188 

Referred to Youth Service Bureau 4 460 +456 

Referred to Other Agency 6 24 + 18 
• • 

Reprimanded and Released 444 182 -262 

TOTAL ARRESTS 850 817 ~ 33 
--

Exhibit 4-3. PLEASANT HILL PROJECT 

The table also reveals what has emerged as a signifi­
cant diversion issue. Pleasant Hill experienced a 
59.1% decrease in the reprimand and release disposi­
tion. Youth who were formerly completely released 
from the justice system are now being shunted into 
diversion programs. Many practitioners and diversion 
advocates, recognizing the trend, support its continu­
ation and feel that if service can be provided at 
initial police contacts, subsequent contacts can be 
avoided. Critics point out that when diversion 
affects those formerly released, it only serves to 
expand the network of social control and does not 
act as a system alternative. No diversion project 
reviewed has had the evaluation mechanism to prove 
the value of diversion instead of release. 

Sacramento Police Department Youth Services Division 

The Sacramento Police Department Youth Services 
Division has operated an in-house and in-school 
counseling program since August, 1971. The project 
recognizes that family dysfunction often culminates 

" 

in youth delinquency; officers are trained in crisis 
intervention counseling to intervene in the family 
breakdown. Emphasis "is placed on etiology and re­
habilitation rather than detention and rehabilitation," 
under the assumption that crisis counseling is a way 
to avoid stigma, detention and further justice process­
ing. 

The youth services officers screen all juvenile 
arrests made by the department. Any youth who is not 
on probation or parole and who has not committed a 
psychologically or criminally serious offense is 
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I eligible for counseling services. Parents are 
cont~cted and counseling sessions set up in 
lieu of processing on to probation. Officers 
are also assigned time to work in each of the 
high schools and junior high schools in the 
city of" Sacramento. Their work in the schools 
is largely preventive, as they feel that trained 
police officers are best able to recognize pre­
delinquency symptoms and provide on-the-spot 
counseling. 

Officer training consists of 100-plus hours in 
crisis counseling with families, pre-delinquents 
and first offenders. The officers receive an 
introduction to and overview of delinquency 
literature, dynamics of delinquent behavior, 
culturally relative concepts of deviance. Train­
ing in counseling theories and techniques is 
provided, in addition to special emphasis on 
drug abuse problems, alcoholism, suicide, and 
family dysfunction. 

For the period August 1, 1971, through September 30, 
1973, juvenile arrests totaled 9,740. Of that 
number, 3,142 (32%) entered the youth services pro­
gram. Project data indicates that the total number 
of recidivists in that period was 267; the total 
recidivism rate was 8'.5% compared to 20% rate prior 
to program inception. Of 859 major offenders 
(essentially felony offenses for adults) taken into 
the program, 66 or 7.68% were subsequently re­
arrested for a major charge. Of the 859 major 
offenders taken into the program, 105 or 12.22% 
were subsequently rearrested for a major or minor 
charge. 

Police Family Crisis Intervention 
Police have always found family disturbances one of 
the most difficult problems to handle. Some 
authorities claim these situations are among the most 
dangerous for a police officer and that more officers 
have been killed responding to these crises than 
in any other type of situation. Not only.does the 
appearance of an authori ty figure, particularly if 
he uses an authoritarian approach, often escalate 
the violence of these situations (e.g., by all 
family members turning on this new "outsider"), but 
family members often refuse to sign a complaint 
the following day. In an effort to cope more 
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ef~ectively with these complex and troublesome 
ep~s?de~, several departments have developed trained 
crISIS Intervention teams to assist in the resolu­
tion of family conflict on the scene. If further 
relief is indica'ted, police will refer to a community 
agency. 

Some police departments hire a full-time social 
worker as part of the crisis intervention team; some 
use community relations male and female units; 
others have ?n-ca~l.se:vices of psychologists. The 
thru~t o~ thI~ crISIS Intervention capability is to 
prOVIde Imm~dIate relief and avoid the necessity of 
further justice processing. Oakland has developed 
one of the more extensive crisis intervention pro­
gr~ms. As a result of this program (and others, 
Whl~h make ca~se and effect evaluation difficult) 
~ol~ce-communlty relations have improved and many 
InCIdents have been averted which probably would have 
led to arrest previously. 

Bell Gardens Youth Services Bureau 

This.program is aimed at juvenile delinquency pre­
ventIon and control. It is an inter-disciplinary 
~r?g:am co?rdi~ated by the police department. The 
InItIal obJectIves of the program inCluded: a 
reducti?n in the.number of local juveniles being 
placed In detentIon and/or processed by juvenile 
court by 20%; a reduction in the incidence of youth 
a:rests; a redu~t~on in crimes committed by juve­
nIles; the ~rovlslon of counseling and guidance 
for pre-delInquent youth. An evaluation of the 
program's first year showed a 63% reduction in 
j~veniles being detained and/or processed in juve­
nIle court. 

Staff consists of a probation officer a social . ' 
s~r~lces worker, four youth counselors, a super-
VISIng counselor/consultant, male and female 
juvenile police officers, and a police lieutenapt. 
Three police resource officers, who teach criminal 
justice-related courses at the high and junior 
high schools, are also assigned to the bureau. 
The bureau provides individual and group counseling 
regarding crisis intervention, career development, 
parent-child relationships, job training and 
placement. Staff are primarily concerned with the 
best interests of the youth of the community, and 
all decisions and dispositions are made with that 
consideration. 
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Santa Clara County Pre-Delinquent Diversion Project 

One of the major efforts in police diversion has been 
undertaken by the twelve law enforcement jurisdictions 
within Santa Clara County. Project proponents stated 
that in 1971, of the"2,7l2 delinquent tendency (601 War) 
arrests in Santa Clara County that were referred to 
probation, 71% were closed at ~ntake. rt s~emed. 
evident that instead of referrlng to probatlon, law 
enforcement agencies could provide referral services 
themselves, avoiding further processing. 

The initial objective of the program was to reduce 
the expected 601 W&r referrals to probation by 66% 
during the first project year, 1972-7~. Law e~force­
ment agencies were to increase emphas~s on famlly 
responsibility for solving the 601 W&r ty~e o~ problem; 
potentially this would reduce.?verall pollce l~volvement 
in all family matters. The dlverted y~uth would not 
have any probation record, and the p:oJect would create 
and expand services for youth. Fund:ng for the pro­
ject would be awarded commensurate wlth the.degree of 
reduction in 601 W&r referrals. Funds recelved 
would be used to purchase services from private and 
public non-justice agencies. 

The project was a joint probation and polic~ eff~rt. 
Probation provided four full-time staff to l~entlfy 
and develop a comprehensive network.o~ ag~ncles ~o 
which police could refer. ~h~ pa:tlclpatl~g offlcers 
received forty hours of tralnlng ln communlty re­
sources, social service agencies, family systems, 
and therapy. 

In the first project year, 2,906 ?Ol War ~rrests were 
made in the county; 1,904 or 65.570 were dlverted 
through this program. It is interesting that, of ~he 
remaining 1,002 referred to probation, 55% w~r~ ~tlll 
closed at probation intake. The overall recldlvlsm 
rate for the diverted 60l's was 24.3% (as compared 
with a 48.5% rate found for a one-year cohort sample 
of pre-program 60l's).38 Project evaluator~ in~icate 
this suggests that diversion away from the Jus~lce 
system was more effective in helping 60l's avold 
further trouhle. 

Another measure of program outcome was the degree to 
which police were aware.of an~ used commu~ity resources. 
Prior to the program's lnceptlon, the pollce througho~t 
the county were aware of approximately fifteen communlty 

138 

resource agencies, although these agencies were 
seldom utilized. After the first year, police 
were aware of and consistently used eighty-nine 
agencies in the county. Parents were used as a 
"resource" in 35.4% of the cases--it is unclear 
whether this only duplicates the former reprimand 
and release to parent~ disposition. 

Cost benefits were significant. The projected 
probation costs for handling 60l's without the 
program were $754,292 and 23,068 personnel hours. 
The actual costs of the diminished number of re­
ferrals were $261,564 and 6,995 hours. Savings 
amounted to $492,727 and 16,073 personnel hours; 
subtracting police program costs, net savings 
wer e $ 289 , 716 . 

Drug Abuse Prevention Education Program, West 
San Fernando V~lley Mental Health Service, 
Los Angeles CO-unty Department of MentaJ. Health, 
Los' Angeles Police Department ' 

This project started in October, 1970, in the west 
San Fernando Valley area of Los Angeles. Youth 
aged 11-18 arrested for experimental drug offenses 
are eligible for referral to a community family 
drug counseling program in lieu of probation pro­
cessing. Parents and youth must agree to go to 
at least four counseling sessions on family rela­
tions, school problems, and peer group activities. 
Counseling is provid~d by psychiatric social 
workers and trained volunteer para-professionals. 

Between October, 1970, and February, 1973, juvenile 
narcotics officers made over 300 referrals to the 
program. Of a sample of 32 refer~~1s in late 
1970, 75% had no rearrests fifteen months later; 
of 163 referrals in 1971, only 19% had any re­
arrest record within a year. 

Los Angeles County Sheriff's Department Juvenile 
Referral and Resource Development Program 
The Los Angeles County Sheriff's Office has one of 
the largest diversion projects operating in the 
state. 'The program began in 1970 and has diverted 
over 3,000 youth in eighteen months of operation. 
Exhibit 4-4 shows the approximate dispositions of 
the annual 26,000 juvenile arrests: 60% are 
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Exhibit 4-4 

LOS ANGELES COUNTY SHERIFF'S DEPARTMENT 
JUVENILE ARREST DISPOSITIONS 

26,000 Per Year 

14% (3678) 
Detained Petition Requests 

26% (6792) 
Non-Detained Released 

Petition Requests 

I. .. P 1 t' I ID1verS10n 0RU it 100..1 -------

60% (15,530) 
Counsel and Release 

SOURCE: Los Angeles County Sheriff's 
Department 
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normally counsele0 and released; 26% are cited to 
the field, probation department with a request for 
petition; and 14% are booked at the Intake and 
Detention Center (juvenile hall). The target 
population for diversion comes from both those 
youth who would otherwise have been cited to field 
probation and those youth who would otherwise have 
been counseled and released, Note that this con­
stitutes a combination of diversion and prevention, 
since the counsel and release youth who are diverted 
would normally have been removed completely from 
the system at this time. The reason for providing 
treatment for these youths is their apparent need, 
not the legal severity of the offense in which 
they are presently involved. 

Juveniles are cited to trained juvenile officers 
who normally have one interview with the youth and 
parents. Officers have a regionalized listing of 
referral resources updated bimonthly. A recent 
sample of 1,800 diverted youth showed the variety 
of divertable offenses: 43% were 601 W&I offenses, 
28% were drug law vio:ations, 17% were property 
crimes, and 8% were crimes against persons. The 
department claims to have met its objectives of 
reducing recidivism to 40% for diverted youth; 
improving diverted youth's compliance to parental 
authority, and attitudes toward family relation­
shjps; and improving the youth's self-understanding. 

The department is extremely active in the develop­
ment and testing of diversion concepts. They are 
currently implementing a $50,000 pilot project to 
provide for direct purchase of service to local 
community agencies to handle referrals. Agencies 
will receive a flat amount for intake services 
and a bonus amount if they can keep the youth 
from re-arrest for a six-month period. Agencies 
will be evaluated by the department for suitability 
for the program; sheriff's staff are seeking small 
community facilities, para-professional staff, 
with agressive outreach and fellow-up services. 39 

The experimental design to be used will provide the 
ability to evaluate the effectiveness of the various 
options since four random groups will be formed~ 
juveniles who are sent to probation, juveniles who 
are counseled and released, juveniles who are re­
ferred to other existing agencies, and juveniles 
for whom services are purchased through this new 
pilot project. 
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Alcohol Detoxification Center 
Under the provisions of Section 647.(ff) P.C., passed 
in 1971, a person arrested for drunkenness may be 
brought to a designated county facility (alcohol de­
toxification center) by the arresting officer. Such 
a procedure is considered placing the person in. 
voluntary civil protective custody; no prosecutIon 
can arise from the placement. 

There are several reasons for this decriminalization 
of drunkenness, including reduction in police 
officers' time, better rehabilitation potential, and 
elimination of court proceedings. Public drunkenness 
accounts for a large proportion of criminal justice 
resources. California Municipal Courts handled 
154,553 intoxication cases 40 in fiscal 1971-72; this 
represented 33% of the non:traffic criminal cases 
b~fore the municipal courts. 

In order to en~our~ge the use of this procedure, 
OCJP has supplied funding for the supp(;rt and ex­
pansion of existing alcohol treatment centers, as 
well as funding some completely new programs. The 
State Office of Alcohol P·rogram Management has begun 
preliminary evaluations of the effectiveness ~nd 
impact of some of these programs. One study IS a 
socio-legal study of ~he application of the 647(ff) 
option based on the inebriate's social status (i.e., 
are middle-class drunks taken home more Qften than 
they are taken to a hospital or to jail)" The 
counties covered in this study are San Francisco, 
Alameda, Contra Costa, San Joaquin, Sonoma, and 
Yolo. In a separate four-county study (Sacramento~ 
San Mateo, Santa Clara? and Monterey) of OCJP 
funding centers, the Office of Alcohol Program 
Management is analyzing the volume of c?-ses brought 
to detoxification centers, the number of persons 
arrested and taken to jail, and the reasons for not 
choosing a detoxification center. 

Some preliminary findings in the San Mateo evalua­
tion are worth noting. OCJP funding for San Mateo 
commenced in late October, 1973,and the facility 
was expanded at that time from eight to sixteen 
beds. The center is located at Crystal Springs 
Rehabilitation Hospital, in the central district 
of the county. Apparently distance from the 
scene of the arrest to the hospital is the single 
factor in the decision of whether or not to arrest. 
The heaviest usage is by police departments in 
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~ne central part of the county. The county jail 
~s loca~ed in the southern part of the county so 
the pol~ce departments there find arrest more 
conveni~nt in many instances. Two police depart­
ments w~th large volumes of drunk arrests are in 
t~e extreme n~r~hern end of the county and parti­
c:pat~ only mIn:m~l~y. Providing more widely 
d~str~buted faCIlItIes may be necessary in order 
to make the program a viable option for all depart­
ments. The f~nds being made available through 
S~204 (GregorIO and Deukmejian 1973) should pro­
vld~ ~o~e assistance to the development of more 
faCIlItIes and programs. 

DIVERSION AT THE PROSECUTION STAGE 

For juveniles, probation offi~ers make the decisions 
whe~h~r or not to file cases in juvenile court. Filing 
decls:ons ~or adults.are made by the district attorney. 
Bo~~ Ju!enll~ probatIon ~nd adult prosecution are currently 
uSlngdlv~rslon alternatIves; both have basically the same 
three optIons at this filing stage: to release, to file 
and.pr~cess on to th~ courts, or to divert. Project de­
s~rIpt:ons follow WhICh illuminate some of the major 
dIversIon trends. 

S~cram~nto Co~nty Probation Department 601/602 W&I 
DIversIon Projects 

The ~acrame~to County Probation Department's crisis inter­
ventIon proJects~ sta:ting in October, 1970, were designed 
to test whether JuvenIles charged with 601 behavior could 
be bette: handled t~rough short-term, family crisis therapy 
at the ~lme of referral, rather than traditional.probation 
~rocesslng. The.resultant model has since been implemented 
In ~everal BountIes. Sacramento's research design and 
project data are perhaps the best of the juvenile diversion 
projects investigated. 

Th~ ~ro~ect depu~ies have been trained in family therapy 
crISIS InterventIon techniques, For four days a week 
(specific days were rotated monthly) all 60l's who are 
booked at the juvenile hall receive crisis intervention 
counseling with their parents, one to two hours after 
booking. The session emphasizes familial control over 
familial problems; parents are urged to take their youths 
home and to attend subsequent therapy sessions. If parents 
absolutely refuse to take their youths, alternative 
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temporary placement is arranged with friends or relatives 
if at all possible. All therapy sessions after the 
initial one are voluntary. 

The project experimental design includes a control group 
as well as the experimental (project) group. The con­
trol group consists of dll 60l's booked at the juvenile 
hall on the other three days af ·the week. Regular pro­
bation intake units handle these cases. Cases remain 
project or control for all subsequent behavior offenses-­
unless a petition is filed on a project case and then 
it is transferred to a regular unit. 

In 1972, a similar project was implemented for minor 
602's booked at juvenile hall. Project cases are 
handled with the same family treatment techniques; 
eligible offenses are petty theft, drunk, disorderly, 
all drug possession, receiving' stolen property and 
non-damage auto theft. Ineligible offenses are robberY1 
burglary, grand theft auto, drug offenses, offenses in­
vo I ving violence or sexual assault. Again, the cont.rol 
cases are handled by regular intake units three days 
a week with the project cases being handled four days 
a week. 

The results of the projects are impressive, not only as 
they appear to substantiate the value of diversion, but 
also as the experimental design is sound, with no 
inherent biases between the project and control groups 
to confound the results. Exhibit 4-5 shows the results 
of the first twelve months of the 601 project. 41 All 
of the results show statistical significance. For 
example, consider the hypothesis that there is no differ­
ence between the project and control groups with-regard 
to re-bookings (as either 601 or 602). The data indicates 
that this hypothesis must be rejected at the .005 level. 
This means (roughly) that there is less than one chance 
in 200 that the recidivism results could be as different 
as they are, if, in fact, there is no difference in the 
re-booking rates for the different programs. 

The results of the first seven months of the 602 project 
are given in Exhibit 4-6, The evaluators concluded that 
in terms of recidivism, "while the project techniques 
have some effect on the less serious behavior they have 
more on the more serious behavior. ff42 There is no 
question that the data does support this. Based on a 
simple Chi-square test, the difference between the pro­
ject and control groups with the 601/602 recidivism is 
significant at the 0.05 level; with the 602 recidivism, 
at the 0.01 level; and with serious 602 recidivism, at 
the 0.005 level. 
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Exhibit 4-5 

SACRAMENTO PROBATION DEPARTMENT 601 
DIVERSION PROJECT FIRST TWELVE MONTHS EVALUATION 

Number of cases handled 

Petitions filed 
(as a result of initial 
handling) 

Re-bookings*--602 offense 
only--60l or 602 offense 

Overnight detention re­
quired 

Average detention nights 

Average supervision hours 

Average handling cost 

Average detention cost 

Placement cost 

Total average cost per 
youth 

Project 

674 

3.7% 

22.4% 
46.3% 

13.9% 

0.5 

14.2 

$ 13.60 

$1'13.60 

$ 61.43 

$274.01 

Control 

526 

19.8% 

29.8% 
54.2% 

55.5% 

4.6 

23.7 

$189.60 

$214.'27 

$157.76 

$561.63 

*Cases handled during first four months 
with re-bookings during a seven month 
follow-up period. 

Exhibit 4-6 

SACRAMENTO PROBATION DEPARTMENT 
602 DIVERSION PROJECT FIRST SEVEN MONTHS EVALUATION 

Project Control 
( 

Number of cases handled 218 211 

Petitions fil ed (as a 0% result of initial handling) 29.4% 

Petitions fil ed (as a 
result of initia1 and sub- 14.7% 42.2% 
sequent handling) 

Re-bookings 
602 offense only 22.9% 33.2% 
601 or 602 offense 25.7% 35.1% 
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Santa Clara County Juvenile Probation Department Drug 
Abuse Prog-ram 

This diversion project is a structured alternative for 
youthful drug users. Youths are selected at probation 
intake if the~ are charged with a petitionable and 
provable drug case and the charge is uncontested. To 
be eligible youth must not b~ curre~tly/or have be~n 
previously on 601/602 probatl0n or lnformal probatl0n; 
they must not represent a serious community threat 
(e.g., drug sales) or suicide/homicide risks; there 
must be no concurrent serious non-drug charges. 

If a youth is eligible, and he and his parents agree to 
participate, an informal supervision contTact is made 
to attend six evening two-hour sessions, once a week, 
with one or both parents. Those youths who refuse the 
diversion or fail to complete the program are returned 
to intake for routine processing. 

The night sessions have lecture and discussion forma.ts 
with probation officers, guest speakers, youth and para­
professional facilitators. The emphasis is on education 
about family dynamics and drug abuse and attempts to 
assist parent-youth communication. 

The program's explicit criteria of "petitionable," 
"provable," and "uncontested," are unique among 
diversion programs. These are absolutely crucial cri­
teria for diverting offenders and should be a part of 
every diversion plan funded by OCJP. 

Placer County Probation Department Alternatives Through 
Action 

The "AI ternatives Through Action" program is. a part of 
the intake and court unit of the probation department. 
Two deputy probation officers, known as diversion officers, 
devote full. time to the progra.m which was initiated in 1972. 

The primary goals of the program are (1) reduce length 
of stay in juvenile hall of youngsters arrested under' 
provisions of Section 601 of the Welfare and Institutions 
Code and reduce the number of petitions filed in juvenile 
court on their behalf and (2) initiate early intervention 
with youngsters and/or families identified as "problems" 
that might otherwise require official probation depart­
ment and juvenile court action at some later date. 
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The reduct~o~ in detention and number of petitions filed 
un~er prOV1S1ons of 601 W&r has been estimated at 30%. 
ThlS has b~en accomplished through the implementation of 
the followlng: . 

(a) departmental priority being placed on 
~ompl~te release rather than filing 
Juvenlle court petitions on 601 W&r 
bookings in juvenile hall 

(b) increased intake services to include 
night and weekend coverage 

(c) emphasis on referring cases to other 
community agencies 

(d) availability of follow-up services and 
c?u~seling (Section 654 War) rather than 
flllng a petition in juvenile court. 

The major thrust of the program, and that which makes it 
~omewhat controversial, pertains to the department's seek­
lng refe:r~l~ of youngsters and/or families who are active­
ly experlencl~g problems. Youths and their families come 
to the probatlon department on a voluntary basis and usual­
ly ':lre not known to the police on any kind of "official 
baslS." The probation department solicits these referrals 
fro~ ~chools, police agencies, other community agencies, 
fa~111es and youth themselves (youths sometimes refer 
frlends), that may need assistance or are experiencing 
p:oblems. The approach is non-authoritative. The indi­
vldual mu~t be ~illing. Usually problems are family 
r~lated~ ln~olvlng a 9-12 year old, caused possibly by a 
dl~rupt~on ln the family (i.e., divorce, neglect, abuse, 
allenatlon) that may be affecting the youngster. Some of 
the youth'~ needs ar~ leg':ll, medical, (i.~., treatment for 
venereal dlsease), flnanclal, and recreational in nature. 

The ~iversion officer assigned to this unit is able to 
provlde the following services: 

(a) crisis intervention and individual 
counseling 

(b) conjoint family therapy (scheduled 
weekly) 

(c) referral to medical, legal, community 
services agencies for assistance 

(d) sponsorship and development of community 
programs, recreation athletic leagues . , 
rap seSSlons 
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(e) academic assistance--tutoring 
services 

(f) other programs necessary to meet 
youth needs. 

Primarily as a result of this active outreach co~ponent, 
substantial increase in the number of 601 W&I reIerrals 
to the probation department was experienced in the pro~ 
ject year. In the base year, 1971-1972, 601 W&I re­
ferrals to probation totaled 362 cases, or 18% of all 
referrals to probation. In 1972-1973, 601 W&I referrals 
totaled 555, or 32% of all referrals to probati?n: 
Although total 601 W&I referrals increased, p~tltl0n 
filings decreased. Of the 601 W&I referrals ln 1971-1972, 
77 or 16% had petitions filed; of the 601 W&I referrals 
in 1972-1973, 46 or 8% had petitions filed. Apparently 
as a result of the identification and outreach program, 
more youths are being processed, but the processing is 
informal with emphasis on parent effectiveness and non­
justice agency referrals. 

San Bernardino County Probation Department and District 
Attorney's Office Deferred Prosecution Program 

In San Bernardino's program for adults, operating since 
January, 1973, diversion occurs prior to filing of 
criminal charges for selected alleged offenders, away 
from further court processing and directly into proba­
tion supervision . 

•.... 

The program involves a contra~tual a¥reement between the 
District Attorney, the Probatlon Offlcer, and the de­
fendant and his attorney in which the defendant agrees to 
abide by certain terms and conditions of diversion ~or ~ 
specific time in exchange for an agreement by the Dlstrlct 
Attorney that criminal charges will not be flIed. 

If selected and willing, the defendant is placed in an 
intensive supervision program, in a caseload of no more 
than thirty-five. The period of supervision does ~o~ 
exceed the statute of limitations governing the orlglnal 
offense and usually averages seven month~. When. the . 
defendant successfully completes the perlod of dlverslon 
to the satisfaction of the Probation Officer and the 
District Attorney, the case materials are closed an~ 
record-keeping agencies are notified.t~at no complalnt 
will be issued as a result of the orlglnal arrest. 
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The stated goals of the program are first, to reduce 
courtroom congestion an~~operating costs and second, 
to give certain offenders a chance to make a success­
ful adjustment on diversion without the stigma 6f a 
criminal conviction. 

The initial step is the arrest of the defendant by a 
law enforcement agency and an app~ication for filing 
of a complaint. A deputy district attorney is assigned 
on a rotating basis as "complaint checker" and screens 
the case. If the case meets the criteria for the 
program and the defendant is willing, it is forwarded 
to the probation department with the incident report 
and available information on prior record. 

A probation officer then conducts an investigation of 
the defendant's circumstances and background. If he 
is considered an acceptable case, the program is 
offered to the defendant and his attorney, and they 
sign a contract which sets out the terms of diversion 
and length_of the diversion period. It is mandatory 
that the defendant be represented by private counsel 
or the public defender at this stage. 

The materials are then returned to the district 
attorney, who makes the final decision whether pro­
secution will be deterred. In this decision he is 
assisted by a review committee consisting of the 
district attorney, the supervising probation officer, 
and a liaison officer representing the arresting 
agency originally involved in the case. If the case 
is not accepted, a complaint is issued and the de­
fendant is prosecuted on the original charge. If 
the case is accepted, the case materials are returned 
to the probation officer and supervision begins. 
Client selection is based on the crite~ia listed in 
Exhibit 4-7. 

From January 1, 1973, through November, 1973, a total 
of 442 defendants were screened for the program. Of 
these, 242 or 59% were accepted and placed on diver~ 
sion. During this time, only eleven of the candidates 
failed to meet the conditions of diversion and were 
prosecuted. 

Restitution Programs 

Many arrests are made in which the most logical, and 
probably the most effective, long-run alternative is 
to forego formal prosecution in lieu of restitution 
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Exhibit 4-7. CLIENT SELECTION CRITERIA FOR 
-THE DEFERRED PROSECUTION PROGRAM 

Exclude 

All felony offenses 
involving violence or 
threat of violence 

Offenses against minor 
chil dren 

Sex related offenses 

Sale of narcotic or 
drug cases 

All narcotic and drug 
cases where offense is 
profit motivated 

Drug and narcotic offenses 
that may be considered 
under 1000 P.C. 

Misuse of public funds 

Cases where defendant is 
mentally ill 

Routine motor vehic1e 
violations 

Consider 

Battery 

Disturbing the peace, 
including neighborhood 
di sturbances . 

Unlawful intercourse* 

Crimes against property** 
(other than arson) 

Furnishing cases involving 
narcotics and drugs where 
the quantity is small and 
no profit motive is in­
volved**. 

Include 

Petit Theft 

Insufficient fund 
checks** (total 
under $100.00) 

Any alternative 
felony where it 
would be fil·ed as 
a misdemeanor** 

*Where the age of the participants is close to another. 
**Where there is no prior criminal record or serious juvenile 

record and, where property is involved, restitution can be 
arranged. 

ISO 

being ~ade by the offender. For example, if a 
C?mp1aInt f?r a fraud offense involves a defendant 
wIth few prIors, ~he ~efendant indicates a willing­
ness to make.restltutl?n, and the victim is'willing 
to accept thIS resolutIon of the complaint the 
prosecutor's of~ice coul~ ~nter into an ag;eement 
for ~h~ suspensIon ?f crImInal prosecution on the 
condItIon that restItution is made. 

Th~s.type.of ~iversion program, operated within the 
crImInal JUstIC~ system through the office of the 
prosecutor, has been in operation in Chicago and 
Detroit for several years. Both have been success­
ful. In Chicago for example, only about 9% of the 
10,~OO c~s~s.handled annually by the Fraud and Com­
pla~nt DIv~slon of the Cook County State Attorney's 
Off~ce ultImately lead to formal prosecution, 43 

MonIes recovered in this program total approximately 
$1,500,000 a year. 

DIV~RSION AT THE COURT STAGE 

Since th~ juven~le justice system allows many more 
alternatIves prIor to the court level of processing 
than the adult system, most juvenile projects have 
attempted earlier intervention. There have however 
b~en a few co~rt-level juvenile efforts--mo~t signi-' 
fIc~ntly, Project Crossroads in Washington, D.C. 
Project Crossroads serves both juvenile and municipal 
courts for young adults, ages 16-26; it generated a 
model for the other adult court-intervention Department 
of Labor programs described later. 

Juvenile 

There has been some activity in California to generate 
court-level diversion for juveniles f One proposal 
f~om L?s Angeles County recognizes two targets for 
dIversIon: drug possession and 601 W&r behavior. The 
proposal suggests that the court is inundated with 
drug petitions lacking sufficient legal evidence as 
demonstrated by the fact that dismissal rates for drug 
cases are significantly higher than the average rate. 
For.e~amp1e? the.dismissal rate for all 601 and 602 W&I 
petItIons flIed In Los Angeles in 1972 was 35.5%. 
~his r~t~ reflects an. increased use of defense attorneys, 
InsuffICIent legal eVIdence, and failure of witnesses 
to appear. Drug cases, however, which rely primarily 
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on police testimony, have an average dismissal rate of 
50%. The total number of drug petitions in 1972 and 
their dismissal rates for initial/new filings, is shown 
in Exhibit 4-8. 

Exhibit 4-8 

LOS ANGELES COUNTY JUVENILE DRUG PETITIONS 1972 

Marijuana 
Heroin 
Dangerous Drugs 
Other Drugs 
\ . 
1.1 q U or 
Glue, Gas 

No. Petitions Filed 1972 Dismissal Rate 

1 ,089 

70 

477 
42'2 
724 
248 

3,030 

53.3% 

43.6% 
46.9% 
50.5% 

34.7% 

40.0% 

It is recognized that the solution to this "very high rate 
of overfiling" requires action by many segments of the 
justice system; the proposal suggests that the court itself 
could reduce the adjuditation calendar by 1,000 drug cases 
per year by use of proper diversion procedures. 

The other target category for juvenile diversion in Los 
Angeles County is 601 behavior. The proposal cites the 
thinking of most practitioners that 60l's should be handled 
outside the court machinery. It notes that the Superior 
Cou.rt of Los Angeles County, in its "Report of the Special 
Reform Committee--February, 1971," recommends that Section 601 

, of the W&I Code should be eliminated. The report states, 
"The experience of the Juvenile Court judges has been that 
the intrusion of the Court often accentuates and perpetuates 
the family schism that is characteristic of the 601 case," 
The significant extent of 601 justice activity is noted: 
of 98,631 juvenile arrests in 1972, Los Angeles County. 
43% were for 600 W&I (dependency) or 601 W&I behavior; 
7,157 601 youth were booked into juvenile hall; 18% of the 
detention hearings concerned 601 behavior. 

The diversion mechanism proposed to reduce drug and 601 W&I 
cases utilizes a short court report t'o be filed with every 
601 petition and selected drug petitions, for perusal at 
the arraignment hearing. The report would include: 
(1) statement of problem; (2) why court action is necessary 
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as opposed to non-c?urt.probation jurisdiction; (3) prior 
and cu~rent counselIng. Intervention; (4) efforts made by 
probatl?n.to refer famIly to appropriate co~nseling agency; 
(5) relIgIous preference (to be used for subsequent referral 
purposes) . 

At the arraignment hearing, the court will review the 
probation officer's report and discuss the issues with 
the parties (y?uth and parents), if they agree to waive 
counsel for thIS purpose, If all parties and the court 
agree, every effort will be made to make a direct referral 
t? a counsel~ng agency, with proper stipulation being 
sIgned and WIth the matter being continued three months. 
At the end ?f the continuance period, a hearing will be 
held to revIew.a pr?g~ess report from the counseling 
a~ency and a dISposItIon of the case will be made. Cases 
WIll then be terminated, terminated with referral for 
654 W&I supervision (informal probation) or set for full 
court.hearing with counsel if the problem has not been 
allevIated. The proposal estimates that at least 1,000 
cas~s.a year c~n ~e handled in this manner, thereby 
avo~dlng an adJudIcation hearing with full court staffing, 
saVIng trial and attorney time. 

This proposal raises the issue 
of prosecution on weak cases. 
their right to counsel and may 
diversion in cases which would 
taken through court. 

Adult - 1000 P.C. 

of diversion used in lieu 
Parents and youth waive 
be pressured into accepting 
have been dismissed if 

The Campbell-Moretti-Deukmejian Drug Abuse Act of 1972 
established special proceedings for certain minor"nar­
cotics and drug abuse cases. The stated objectives of 
the program are: 

(1) to decriminalize specific drug statutes 
for first-time drug offenders 

(2) to reduce court workload 

(3) to provide for the rehabilitation of 
first-time offenders. 

Eligible de~endants are.diverted from further processing. 
a~ the arr~lgn~e~t hearIng; the probation department pro­
VIdes a SUItabIlIty report/recommendation and the district 
attorney and court must concur in the diversion decision. 
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Incorporated into the Pen~l Code as Section 1~00? th~s 
"drug diversion" law provIded the courts, begInnIng In 
January 1973, the option of assigning qualified de­
fendants (as defined in the statute) to a rehabilitative 
program prior. to trial and adjudication. For ~he dura­
tion of the diversion period, (not less than SIX months 
nor more than two years), the criminal proceedings are 
suspended. At the conclusion of the diversion period, 
the judge rules on the defendant's performance in the 
diversion program. If he rules that performance was 
satisfactory, the original criminal charges are dismissed. 
Otherwise the defendant is liable to prosecution on the 
original charge and on any other criminal charges that 
may have arisen during the diversion period. 

The effects of the new drug diversion law are complex 
and not fully understood. However, based on statistics 
compiled through August 31, 1973, BCS analysts have m~de 
some preliminary observations. It It Based on a 10% sample 
(not including Los Angeles County): 83% of those 
diverted were white; almost 60% were in the 20-24 year 
old age bracket; 75% were charged with possession of 
marijuana; 10% had a prior narcotic or drug arrest 
(although almost none was convicted); and 5% were on 
probation at the time of arrest. 

One of the main goals of drug diversion is the reduction 
of court workloads. Accor-ding to BCS, approximately 50% 
of those diverted would not have been placed under proba­
tion department supervision if there were no diversion 
law. How would these cases have been handled in the 
absence of diversion, quoting from the BCS report: 

"Most of the adults ... would have either 
been placed under the supervision of the 
court ... or the case would have been dis­
missed for lack of evidence ... Presumably 
this program was initiated to divert cases 
from the system of criminal justice. 
However, in some cases where there is 
lack of evidence to convict, the individual 
is diverted into a neo~justice system in­
stead of leaving the system. nitS 

The initial legislative funding for 1000 P,C. provided 
$14.1 million for diversion programs. However, one 
aspect of the program is an increased workload~ mostly 
investigative, for the probation departments. BCS 
estimates that the additional probation clients will 
require an expenditure of at least $2.25 million a year, 
in terms of 107 full-time professional positions and 27 
new clerical positions. 
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Several evaluation projects are currently under way 
t~roug~out the State to assess the value of the drug 
dIverSIon program. Sonoma County has compared a 
"contro~".group (ar~estees who would apparently have 
b~en elIgIble for d1version prior to program inception) 
wI!h a group of divertees. For the control group, 
20Ya had p:esentence reports and the median disposition 
was ~65 fIne and one year summary probation. It is not 
p?s~l~le to draw reliable conclusions regar.ding re­
C~dl~l~m, but the diversion group appears to have a 
slgn~fIc~ntly lower arrest and conviction rate. 46 A 
longItudInal comparison of similar arrestees in 
Stanislaus County before and after the diversion pro­
gram shows that apprOXimately 40% of the "would have 
been eligible" arrestees were re-arrested within six 
months com~are~ to a six-month re-arrest rate of 29 1 

fo,r those In the diversion program. 47 0 

One aspect of the drug diversion procedure that has not 
~een clarified in the first year of the law's operation 
1S the role ofrrthe d~str~ct attorney. In Section 1000 (b) , 
t~e law says, .The dIstrIct attorney shall review his 
fIle to determIne whether or not (the eligibility 
criteria) are applicable to the defendant." With re-
gard to the actual decision on whether or not to divert 
Section 1000.2 P.C. reads in part, "The defendant's ' 
case shal~ not be diverted unless the district attorney 
concurs WIth the court's determination that the defendant 
b~ so referred though such concurrence is not necessary 
WIth respect to the program to which the defendant is 
referred (emphasis added)." These two sections raise 
t~e.issue of whether determining a defendant1s eligi­
bl17ty.a~d the ac~ual granting of diversion are executive 
or JudICIal functIons. Should granting diversion be 
classified primarily as a decision to forego or suspend 
prosecut~on (~ decision of the district attorney)~ or 
shou~d dl~e:slon be thought of as a type of adjudication 
and lmposltlon of sentence (the province of the judge)? 
A defini ti ve court test of t,his question has not been 
made yet. Hence, courts and district attorneys have 
approached the use of diversion cautiously. 

One recent case decided in the California Supreme Court 
bas addressed the question of the respective functions 
of the judge and the district attorney. In the case of 
E.~<?ple vs. Tenorio lt 

8 the California Supreme Court de­
cided unanimously that Section 11718 of the Health and 
Safety Code violated the California Constitution's sepa-
ration of powers. .. 
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The superior court trial juage in the case had dism~ssed 
the allegation of a prior conviction without the ¥rlor 
approval of the prosecutor, in direct violation 0 Sec­
tion 11718. He then granted probation) made possible 
precisely by the dismissal of the alleged prior since 
Section l1530·P.C. provides two-year minimum sentence for 
convictions with one prior. On appeal, the California 
Sunreme Court ruled that "The history from and after the 
1850 Legislature, however, is clear: No decision, and no 
legislation, prior to the adoption of Section 11?18 P.~. 
denied that the judiciary has that power to dismlss WhlCh 
was originally codified in the forerunner of Section 1385 
P.C. The prosecutor has never been able to 'exercise' 
the power to dismiss a charged prior--he has only been 
able to invite the judicial exercise of "Chat power.,,1t9 
In the view of the supreme court, the law requiring the 
district attorney to move for dismissal of the prior 
conviction in order for the judge to be able to dismiss 
such prior is an unconstitutional encroachment on the 
judicial power to dismiss. To quote Justice Peters in 
Tenorio, "When the decision to prosecute has been made, 
the process which leads to acquittal or to senten~ing ~s 
fundamentally judicial in nature." Clearly the dlverslon 
procedure could qualify as part of the flprocess leadlng 
to acquittal or sentencing." If the supreme court found 
this to be the case, then the district attorney's concur­
rence in the granting of diversion would probably be con­
sidered an unconstitutional encroachment on the judicial 
power, following the Tehorio reasoning. On the other 
hf~nd, the supreme court migrlt view diversion as a deci­
sion not to prosecute, which would c~rtainly be the 
prerogative of the district attorney, and hente Tenorio 
would not apply. 

Since the issue has not been definitely decided, Calif~~nia 
district attorneys and judges have had to work cut diver­
sion procedures on a county-by-county basis. The Lo~ 
Angeles County District Attorney's Office has establlshed 
a policy whereby they attach a notice to the csse folder 
when it is sent to the municipal court arraignment judge, 
if they feel the defendant may be eligible for diversion 
[as per Section 1000(b) P.C.]. However, they;eave.the 
final decision on eligibility an.l the actual dlverslon 
decision up to the court. This policy was esta?lis~ed 
primarily to avoid a confrontation on the constltutlo~al 
issue of separation of powers in the absence of a r~llng 
on whether Te~orio is directly applicable to drug dlver­
sion or not. Other counties are also 'approaching the issue 
with uncertainty. 
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~ key featur~ of drug ~i~ersion is the judicial discretion 
I~volved. SInce ~n.ellg~ble defendant is not automatically 
~Iverted, the dec~s~on to divert becomes one more element 
~n the ple~-bar¥alnlng equation. In many cases, a deal is 
made for dIverSIon. The court extracts concessions from 
t~e de~endant ~nd ~is counsel in return for approval of 
d~versI0n. ~hlS mIght include the waiver of search test 
(I.e., a motlon under 1538.5 P.C. to challenge the legality 
of the search th~t p:oduced the prosecution's evidence), 
a p~e~ge of res~ltutlon of the costs incurred, or the im­
poslt:on of varIOUS conditions by the probation officer 
to whIch the def~nd~nt, has been assigned (as would normally 
occu: after conVIctIon). Many judges and probation officers 
reqUIre the defendant to waive all rights under the Fourth 
Amen~m~nt for ~he d~ration of the diversion period as a 
C?ndItl?n of dIVerSl?n. The police can search the diver­
SIon cllent at any tIme without the constitutional re­
straints of a search warrant or probable cause and the 
client will ~ave no legal recourse to challeng~ the search. 
The opportunIty for injustice is obvious. In addition, if 
the searches under such a practice turn up some evidence 
o~ a new al1e¥ed offense, the defendant is at a great legal 
dIsadvantage In defending both the orjgina1 divertib1e 
offense and the new charges. 

Several problems have emerged since drug diversion has 
been enacted. Defendants are often forced to choose be­
tween an expensive court trial and a possible acquittal 
(usually based on a technically illegal arrest or weak 
prosecution case) or an inexpensive plea-bargained diver­
sion disposition. It appears that most defendants are 
choosing diversion and many are being saddled with re­
strictions otherwise used only with convicted offenders. 
In so~e cases~ len¥ths of diversion are not specified at 
the ~Ime of dIverSIon. A ten percent sample (not in­
cludIng Los Angeles County) of those persons diverted 
prior to June 30, 1973, showed that 176 persons (45.3% 
of the 389 in the sample) had been diverted for an un­
specified length of time. 50 

U.S. Department of Labor, Manpower Administration 
Pretrial Intervention Programs 1 

The U.S. Department of Laber sponsored two experimental 
demonstration court-intervention projects in 1968: 
Project Crossroads in Washington, D.C., and the Manhattan 
Court Emplo~nent Project in New York City. Both projects 
h~ve now become. integral ~omponents of their court systems, 
WIth local fundIng replaCIng federal monies. 

157 



The model generated from these first two projects was 
used in establishing nine subsequent Department of 
Labor programs in Atlanta, Baltimore, Boston, San Jose, 
Santa Rosa, Hayward, Cleveland, Minneapolis, San Antonio. 
The three California sites of Project Intercept were all 
operational by June, 1971. All following data comes 
from ABT Associates, Inc., Third Interim Progress Report,S1 

The program staff screen defendants detained by the court 
prior to each day's arraignment. If an eligible defe~dant 
wants to participate in the program, the counselor (wIth 
the approval of the prosecuting attorney) makes a recom­
mendation to the judge in arraignment court for a continu­
ance of the case to permit the defendant to participate 
in the project. After an average of 90 days of project 
participation, the counselor and defendant return to court. 
Depending upon the quality of participation, the Project 
recommends: 

(1) Dismissal of pending 'charges based 
on satisfactory project participation 
and demonstrated self-improvement. 

(2) Extension of the continuance to allow 
the program staff more time with the 
person (usually an additional 30 to 90 
days). 

(3 ) Return of the defendant to normal 
court processing, without prejudice, 
because of unsatisfactory performance 
in the program. 

Eligibility criteria vary greatly from project to project, 
dependent largely on the preferences of the local district 
attorneys and judges. At least the follo~ing factors are 
considered: sex, age, residence, employment status, pre~ 
vious record. As the major thrust of the program is Em­
ployment training and job placement, target defendants 
are those who are unemployed, underemployed, school drop­
outs, low income, or welfare recipients. Program staff 
includes both paid personnel and volunteers, with special 
emphasis on the para-professionals with backgrounds . 
similar to those af the offenders. Staff members provIde 
counseling and personal assistance, employment and training 
placement, and educational services. 

The results of the program are impressive, although the 
experimental design and control is weak. Of a total 
national group of 2,684 participants terminated from 
pretrial programs as of February, 1973, 76% were returned 
to court with favorable recommendations. Only 10% of these 
were not granted dismissals by the court. 
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Arreses that led to program participation for the 2,684 
participants studied were varied. 15% were accused 
felons, predominantly burglary and drug-related offenses. 
Projects varied greatly, with Hayward reporting no 
felony participants, Boston 35%, and 70% in Atlanta. Half 
of all participants were involved in charges of larceny 
or theft .. Second in frequency were charges involving 
alcohol or drugs, followed by autho theft and related 
offenses. Significantly, charges involving crimes of 
violence (simple and aggravated assault, robbery) in­
volved 5% of all participants. 

Of the studied participants, 51% were referred to one/more 
jobs during the project period and 43% (1,156) were 
placed in jobs at least once. Job placement varied 
greatly from project to project, dependent upon employ­
ment/school status upon entry into the project. Generally, 
wages received from project-placed jobs were higher than 
on those jobs held in the twelve months prior to intake. 

Probably the re-arrest data is of most interest to criminal 
justice planners. Unfortunately, the control group was 
not adequate to make valjd comparisons. Of the total 
2,684 terminated participants in the study, 10% were re­
arrested during their involvement with the program; ad­
justing for those arrested but dismissed/acquitted, the 
rate is 8%. Of the 1,316 favorable terminations on whom 
three-mon~h post-program data was available, 68 (5%) were 
re-arrested. During the second three-month follow-up, 
35/806 (4%) respondents were re-arrested. 

Comparing the favorable and unfavorable participant 
characteristics, ABT Associates found the overall propor­
tions of felons and misdemeanants equivalent within the 
two groups, "indicating no greater likelihood of project 
'failure' among those charged with more' serious offenses." 

CRITICAL ISSUES AND RECOMMENDATIONS 

Diversion is both a popular new theory and a very old 
practice. It is based on the assumption that formal 
criminal justice system processing is often cancerous to 
the offender and hence programs which are less restric­
tive, less stigmatizing and less punitive may provide a 
better overall solution. In addition, it is normally 
less pxpensive than formal criminal justice processing 
and reduces the workload of courts and other justice 
personnel. The following recommendations, based on the 
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discussions within this chapter, are made to provide 
direction to planners:, legislators, and practitioners 
regarding the formulation, funding, and implementation 
of diversion programs. 

DIVERSION CONCEPTS AND PHILOSOPHY 

Funding bodies of future diversion projects need to 
address several crucial issues related to diversion. 
Probably the most fundamental area of concern is re­
lated to the differential capacities of communities 
to absorb illegal behavior compared to formal processing. 
If much delinquency is currently being handJed, treated, 
or overlooked in some communities, why are other communi­
ties continuing to criminalize, label and officially pro­
cess? Diversion is apparently·a compromise solution 
between the two types of community responses--a solution, 
however, which often maintains some form of alternate 
social control and some of the bad/sick conceptions 
about delinquency. 

Criminal justice practice must catch up with criminological 
theory on the generation of crime and delinquency. The 
kinds of behavior that communities are now absorbing and 
that police-stage diversion projects are addressing are 
the kinds of behavior most theorists understand to be 
common reactions of adolescence in industrialized tech­
nological societies. 52 'Certainly, 601 W&I behavior? 
(truants, runaways, incorrigibles, waywardness,curfew, 
beyond control, "in danger of leading an idl6t>, dissolute, 
lewd, or immoral life") is not "criminal", yet juvenile 
justice processing, by definition, labels and treats such 
behavior as delinquent or exhibiting a "delinquent 
tendency. " The Hsuccess" which diversion proj ects have 
had with minor 602 W&I offenders, as well as the know­
ledge that in many communities minor 602 W&I behavior 
is absorbed, is additional evidence that official handling 

. may not be necessary at all for many youthful offenders, 

Criminal justice practice still tends to cling to a medi­
cal treatment model of crime and delinquency: criminal 
behavior is a result of individual dysfunction, to be 
treated by doses of individual personal casework. 53 Yet 
social science evidence "suggests that official response 
(emphasis added) to the behavior in question may initiate 
processes that push the misbehaving juveftiles toward 
further delinquent conduct, and, at least, make it more 
difficult for them to re-enter the conventional world.,,54 
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The same danger a~p~ies ~o diversion programs as well 
as more formal,crlmlnal Justice processing. As Smith 
states p there lS ample research to indicate that: 

"ma:r:Y of the correctional problems, including 
dellnqucncy, result from a cultural intoler­
ance of dive:si~y and variability and the 
overly restrlctlve ~oun~aries that are placed 
on,accep~ab~e behavlor. An understanding of 
thlS ~aslc lntolerance of diversity is in~ 
creaslngly apparent in the United States 
t?day. It is ~ prerequisite to the recogni­
tIon of the major weakness in our efforts to 
prevent and contro~ crime,and especially in 
the current,e~phas~s on dlverting offenders 
from.t~e crlmlnal Justice system to agencies 
of C1Vll and social control. Criminal 
statutes may be revised to legalize public 
drunkenness, vagrancy, victims of sex offenses 
e~c. ~ontrol and surveillance of minor . , 
vlolatlons may be achieved without arrest 
and he~lth and welfare services may be made 
accesSlble to those who need them. All 
such ~easures m~y.resu~t in fewer persons 
enterlng the c:lmlnal Justice system, but as 
lon¥ a~ the malnstream of America views 
devl~t~on narrowly as evidence of pathology 
req~l:lng some form of control, whether 
p~nltlve or rehabilitative, diversion is 
llkely.to rem~in ~argelr a technique of 
enforclng contormlty br alternate means !ISS 
(Emphasis added.) . 

~hat is at iss~e here is the right to no treatment; it 
~s an ls~ue wh~ch ~ust be resolved by those responsible 
_or.sett1n¥ gU1dellnes for diversion .. From initial 
proJec~ eV1dence previously noted, many youth who would 
ot~erwl~e have ~een counseled and released are currently 
be1ng dlVer!ed lnto some kind of program. Proponents 
argue,,!hat 1S not a problem as diversion is voiuntary . 
Yet, lS a referral by a youth service bureau voluntary 
where the ~lternativ~ is being processed as a juvenile 
?ffender wlth an omnlpresent threat of a reformatory 
ln the background?"s6 The same concerns apply to adults 
placed ?n 1000 P.C. diversion who would otherwise have 
had thelr cases dismissed. 
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Criminal justice over-reliance on diversion: 

"may prevent recognition of the fact that 
for much of what is now labeled as de-
viance, the problem is not how to treat 
it but how to absorb or tolerate it ... not 
all deviant behavior requires treatment, 
whether in or out of the criminal jus-
tice system, yet the mere presence of a 
functioning mechanism of community services, . 
with none of the more obvious drawbacks of 
the penal system, is likely to result in 
the 'treatment' of man¥ more individuals 
by official agencies." 7 

Diversion efforts, then, must not be substituted for 
"the more fundamental reform of :reducing juvenile 
court jurisdiction by statutory amendment. IIS8 

RECOMMENVATTON 24. Viven~ion ~hould not 
take the pla~e on de~niminalization 
thnough legi~lative ~hange~. 

RECOMMENVATTON 25. Viven~ion pnognam~ 
~ hould not be U.o ed whene nele.!1.6 e 
nnom the ~ tj-6 tem llJou.£,d have been the 
di~ pO.6itio n. 

RECOMMENDATION 26. The Onni~e on 
Cniminal JU.6tiee Planning .6hould 
undentake a pnog~am to e-6tabli~h 
at lea.6t minimal diven-6ian ~tandand~ 
nan the ~tatewide applieation on 
diven.6ian altennative.6, on bath t~e 
juvenile and adult level~. 

Diversion should not be used as a compromise for de­
criminalization of certain offenses. Minimally, public 
drunkenness, marijuana use, private adult sexual be~ 
havior, and gambling should be decriminalized. (This 
is discussed further in Chapter 5.) The Office of 
Criminal Justice Planning's primary efforts must support 
these legislative reforms. When diversion programs are 
instituted without explicit policy positions on these 
issues of decriminalization, they tend to increase the 
network of social control rather than offer viable 
options to justice processing. Study staff realize 
that decl"iminalization will not be immediate; however, 
a fundamental understanding of the interplay between 
diversion and decriminalization is crucial for planners. 
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Minimum statewide diversion standards are essential for 
~quit~ble justice processing. In some counties, all 
Juvenlle offenses are potentially divertible' in otner 
counties, ~o.diversion options exist. At th~ very least, 
O~JP should ~nsure that each county has the capacity to 
dlvert certaln ~arget populations: e,g.! 601 W&I 
o~fenders, publlc drunks, and at least minor first-time 
m~sdemeanan~s: Alo~g with the designated target popula­
tlons, expllclt P011Cy should require that diversion 
will not replace the "counsel and release" or other dis­
missal options.; Al~hough apparently expedient in many 
cases, the appllcat10n of corrective controls through 
~ diversion program--even a "voluntary" program~-when 
1n the absence of ~he diversion alternative the charg~s 
would b~ droppe~, 1s.contrary to justice as defined by 
our S?C1~ty. D1verS1on should normally serve as a less 
restr1ctlve form of control over an offender's behavior 
where the only other options available are mor~ restric: 
tive processing. 

EVALUATIVE RESEARCH 

Planners and administrators must address the lack of 
evaluative r~search.on almost all diversion projects. 
Eve~ the proJects w1th the best designs and data cannot 
rel1ably demonstrate that the "treatment" received by 
participants was the reason for the program's success. 
Study staff found at least fifty different treatment 
modes being utilized in diversion projects across the 
State. At the same time, most projects represent a 
"suc~ess" rate relative. to some f?rm of traditional pro-· 
cesslng. Perhaps what 1S generatlng the "success'l is 
not the family therapy, the drug abuse lecture the 
school c?u~seling, the trip to the museum, the' employ­
ment tra1n1ng, the court of peers, or nhe supervision by 
probation officers. Success rates probably have more to 
do with the changed response of the system, rather than 
any change in offender's behavior that resulted from 
treatment. People who run diversion programs tend to 
become advocates for their clients--whether they are 
police, probation officers, or community para-professionals. 
They have a stake in their clients' success and may over­
look or avoid processing many subsequent minor offenses. 
These co~clusio~s are subjective and cannot be empirically 
tested wlth avallable data; they do, how~ver, concur with 
similar conclusions about CYA's Community Treatment 
Programs. 59 
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Another self-generating success factor is that diversion 
decision makers are diverting the "cream", e.g' 1 the first­
time adult offender and the juvenile whose behavior would 
not be illegal if he were 18--those offenders who most 
probably woulo. "self-correct" anyway. As England stressed,60 
it is the selection mechanism itself that generates the 
success, rather th~n the impact of any form of treatment. 

RECOMMENDATION 27. The Obb~Qe ob Cn~m~nal 
JU~~~Qe Plan~~ng ~hould develop a 
d~ven~~on evalua~~on ma~~en plan. 
The plan ~hould be a bnoad, ~Q~en~~­
b~Qally val~d, expen~men~al de~~gn, 
wh~Qh would lead ~o a be~~en unden­
~~and~ng ob ~he eb~~QaQY ob d~ven~~on. 

RECOMMENDATION 28. SpeQ~biQ pnojeQ~~ 
~hould be 6unded ~o evaluate ~he 
en n eQ~,{t: c Hj~~.6 a n van~ou~ mo de~ on 
d~velt~.-L,'f£ bon van~ou~ type~ 06 
onnendelt~ aga~n~~ not only mone 
noltmal QIt~m~nal ju~t~Qe pltoQe~~~ng, 
bu~ al~o aga~n~t even le~~ lLe~~IL~Q­
~~ve handl~ng (~.g., no ~nea~men~ 
a~ allan II Qoun~ el and lLelea~ e") . 
The~e pnojeQt~ ~hould lteQe~ve 
pn~olL~~Y ovelL dupl~Qa~ed d~ven~~on 
pltojeQ~~ ~n d~~6elLen~ Qoun~~e~. 

A comprehensive undertaking of the value of diversion is 
lacking and must be undertaken by a long-range integrated 
approach to evaluation. An essential feature of any 
funded evaluation methodoJogy must relate to the relntive 
value of diversion programming as opposed to no treatment; 
the validity-proven effects of the "treatment" must be 
distinguished from the effect of the unhooking of the 
system. All subsequent diversion projects should be 
funded as an integrated part of the master plan. This 
master plan should represent a sound research approach 
which would lead to a better understanding of causal re­
lationships in correctional treatment. It should stress 
traditional evaluation design concepts such as control 
and experimental groups, random selection, etc. Knowledge 
gained from programs in other states should' obviously 
also be considered in developing research and funding 
guidelines. Alth9ugh it is well recognized that a com­
plete knowledge of treatment effectiveness will never be 
attained, much can be accomplished thr,ough the implementa­
tion of a diversion program evaluation master plan. Con­
versely, failure to attempt a systematic evaluation approach 
to diversion will perpetuate the tunnel vision posture 
and practices of the criminal justice system. 
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The.recommendation regarding evaluation of diversion 
agaInst both more and less formal processing is only 
one facet of the broad evaluation suggested.by the 
develo~ment of a master plan. It is singled out to 
emphasIze the fact that diversion, by definition, is 
~ le~s formal approach than further official criminal 
~ustIce system processing. If an offender is placed 
In a program when he otherwise would have been released 
from the system, the program is being utilized for 
control rather than diversion. The effect of this 
type.of ~pplicc:tion of a "diversion" program should be 
dIstInguIshed In the evaluation of the program. The 
current ~OOO P.C. drug diversion program is an apparent 
example In that there seems to be a significant number 
of artestees "dtverted" who, prior to the program would 
not have been flIed on by the district attorney. ' 

Th~re are other specific examples of evaluation efforts 
w~lch ~hould be u~dertaken to determine the utility of 
dIversIon. RelatIvely few carefully designed proarams 
should.be able to provide some knowledge of progr:m 
effectIveness. Only after program effectiveness has 
been determined should the myriad of similar programs 
be funded, each of these program implementatIons being 
a Ifbetterff approach to the particular problem, The 
concept of "success" or "failure" of programs should 
be examined and systematized. Further questions that 
should be addressed in the diversion evaluation master 
plan should include: 

Are differences in "success" due to the 
behavior associatpd with differential 
handling (i.e., the decision maker)? 
Does it make a difference who screens 
the offender to decide program eligibility? 
Does it make a difference who provides the 
program services (e.g., primary vs. secondary 
diversion)? . 

Is the duration of the diversion program 
significant to the success (or failure) of 
the client? 
What are the differential impacts of each 
program on different types of adult and 
juvenile clients? 

Can other types of clients be safely placed on 
diversion, i.e., can the eligibility criteria be 
broadened? 
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Within the evaluation master plan, the relative value/ 
success of both police diversion models discussed , 
earlier should also be explored. One model uses polIce 
officers in a direct service capacity: interviewing, 
evaluating, diagnosing, counseling. This model has, 
some real benefits in that beat officers have no heSI­
tation about referral to an in-house service center; 
it also enhances communication within the police de­
partment and maximizes referral accountability. Pro~ably 
one of the most significant benefits is that the polIce 
officer can be seen by the community and by himself in 
a new service-oriented role which ultimately could re­
duce ~lienation between police and community. However, 
some critics have stressed that.this model is in essence 
creating a secondary probation departm~n~, attached to , 
the policing agency. Rat~er tha~ provIdIng a~ alternatIve 
to justice system processIng, thIS model duplIcates and 
confuses the already fragmented and overlapping juvenile 
justice system. 

The other model, where emphasis lies in assessment and 
referral to community agencies, recognizes the essential 
"gate-keeper" function of law enforcement., It enlarges 
the police role to include intake, evaluatIon and referral 
and forces increased community awareness and knowledge of 
resources. The crucial facet of this approach is in the 
training of officers in how to refer which youth to which 
resources. It is incumbent upon project planners to 
develop a mechanism which will provide officers..,.~i ~h up­
to-date information on-all possible resource agenCIes. 
Often only a handful of resources are known and utilized 
within a community. In addition, resources to be used 
must be evaluated in terms of the needs of the youth--not 
solely in terms of the needs of the police department, 
Although there has been relative~y li~tle experience,with 
this police-referral model for dIverSIon, the potentIal 
of such programs appears to be great, particularly if the 
program has accountability and responsive feedback mechan­
isms built into it. 

RECOMMENVATION 29. Police-level dive~~ion 
6o~ juvenile~ ~hould be mo~e nully 
evaluated; majo~ que~tion~ to be an~ 
cwe~ed ~evolve a~ound the ~elaxive 
value 06 police-p~ovided a~ oppo~ed 
to police-~ene~~al ~e~vice. 
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OPERATIONAL GUIDELINES 

The operational aspe~ts of every planned diversion program 
must b~ spelled o~t In detail for the benefit of all con­
ce:n~d. ~he ~undlng a¥ency, the potential clients, related 
crImInal Ju~tlce agenCIes, and reviewing/evaluating person­
nel. PlannIng ~nd funding at the local and state level 
shOUld be do~e l~ Cooperation with the formal correctional 
system agenCIes ~or community corrections based on a 
total system concept that encompasses the full range of 
offenders' needs and the overall goal of crime reduction."Gl 

RECOMMENDATION 3~. P~io~ tu the 6unding 
06 a potent~al d~ve~~ion p~og~am 
ope~ational guideline~ ~hould be' 
w~itten, ~peci6ying clea~ly: the 
objective~ 06 the p~og~am client 
eligibility c~ite~ia, the'~peci6ic 
p~og~am evaluation methodOlogy and 
~he mean~ bY,which cu~~ent p~og~am 
~n6o~mat~on ~~ to be made available 
to dive~~ion deci~ion make~~. 

~f a diver~ion program is to be accepted and utilized, 
ItS 0~eratl0n must b~ clea:ly understood by those re­
sponSIble for referrIng clIents to it. This includes 
knowledge of the program objectives and goals types of 
offenders who are appropriate, what the 'measu;es of 
succ~ss are, and a routine feedback of information re­
gardIng,the program tO,those decision makers who are 
responSIble for operatIng and for diverting offenders 
~o the pr?gram~ To the d~gree P?ssible, all agencies 
Involved In USIng or rUnnIng a dlver~ion program ~hou1d 
have some saY,~n the,formulation of these guidelines 
to assure theIr commItment to the progra~. 

Written guidelines must insure periodic review of 
policies and decisions. Decision makers should be 
forced to state in writing the basis for or against a 
diversi?n d~cisi?n for every offender. All parties in~ 
volved In dIverSIon options should receive a formal 
statement of what is €xpected for satisfactory program 
performance. 

RECOMMENDATION 31. Viven~ion pnognam~ 
~~ould have client pe~6onmance ne­
v~ew~ at explicit time~, with ju~ti-
6ication 60~ ~etention in the pno­
g~am at each ~eview. In gene~al 
dive~~ion p~og~am~ ~hould be 60n'a 
maximum 06 one ifea~. 
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As with the formal correctional system, the burden of 
proof must rest on the system to retain an offender in 
diversion. Although there is little concrete evidence 
yet of the success of diversion as a function of the 
program duration (see Recommendation 27), results 
have been demonstrated for traditional correctional pro­
grams which indicate a positive correlation between 
sentence length and recidivism (i.e., the longer the 
sentence the higher the recidivism rate).62 Since 
diversion is not purported to be punitive, relatively 
short diversion programs would appear to be the most 
effective so that contact with the criminal justice 
system remains minimal. 

CLIENT RIGHTS 

The issue of coercion is often dismissed by criminal 
justice personnel because program participation is 
"voluntary." Yet, as in a community referral made by 
police, how voluntary is it when accompanied by the 
informa tion ,tha t "you could go to CYA for what you Ive 
done." ~imilarly, " .. . diversion through the prosecu­
tor's office may be non-voluntary, due to the implicit 
threat that the prosecutor might otherwise seek the 
maximum penalty allowed by law.,,63 

Although admission of guilt is technically unnecessary, 
there is some indication that project participation 
implies guilt, and sentencing for a subsequent charge . 
may as a consequence, be more severe. Files and state­
ments made to intake officers in charge of diversion 
could possibly be opened for inspection by courts and 
prosecutors. Defendants are questioned about their 
guilt/innocence and this testimony could become part 
of the court record. Legal rights may be compromised 
by a procedure which often does not require defense 
attorneys' presence at all stages of diversion process­
ing~ privilege against self-incrimination, the right 
to confront and cross-examine one's accusors, right to 
a speedy trial, right to a trial by jury. From a 
defendant's point of view, there may be tremendous 
pressure to accept what seems to be a less restrictive 
program instead of demanding a trial which·has an un­
certain outcome. Also, if diversion has been offered 
by a district attorney, a defendant who refuses may feel 
the prosecution will retaliate and request a hariher 
sentence. 
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Aspects of actual programs have also become issues. 
In San Bernardino's program, defendants receive an 
average of seven months on intensive supervision. 
This may greatly exceed the amount of "treatment" a 
similar non-diversion defendant would receive. In 
many programs, defendants must agree to waive all 
Fourth Amendment rights of search and seizure for 
the entire program period, as is the case with many 
convicted probationers. If a defendant "fails" in 
a diversion program, it is highly unlikely that the 
court and prosecutor would proceed as if diversion 
never happened, although that is a written guideline 
of several projects. 

The use of pre-plea investigations by probation and 
prosecution to determine suitability for diversion 
has been questioned. The American Bar Association 
Standard states that probation reports should not 
be initiated until after adjudication of guilt. The 
investigation represents an unwarranted invasion of 
privacy if the defendant pleads innocent and is 
later acquitted; information obtained could be self­
incriminating and prejudicial to a trial. 64 

To assure that diversion is not abused, any arrestee 
should have the right to an attorney at all stages 
of diversion proceedings and should have the right 
to the same legal protections as a probationer at 
a hearing alleging he violated the t~rms of his 
diversion. 

RECOMMENVATION 32. Ve6en~e Qoun~el 
~hould alway~ be available at the 
neque~t 06 the de6endant [on, in 
the Qa~e 06 minon~, 06 hi~ panent 
on guandian) at ail ~tage~ 06' 
diven~ion pnoQe~~ing. 

It is clear that an offender's record, in itself, can 
present a severe handicap to the successful reintegra­
tion of the offender. Thus, one of the explicit reasons 
for diversion is to eliminate the obtaining and record­
ing of a conviction. However, if the diversion program 
is to be successful in this context, it must be made 
clear what specific effect the successful completion of 
the program will have on the individual's arrest record. 
1000 P.C. provides for this; all diversion programs--at 
whatever stage they occur in the criminal justice pro­
cess--should have similar specific procedures for re­
cording the successful completion of. the voluntary program 
as the disposition. Many defendants remain unaware 
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that the arrest is never deleted fr~m.the criminal 
record' 3ach Q.iversion program partlclpant should 
be pro~ided with a written copy of the terms of the 
program and the right to dismissal of charges upon 
successful cDmpletion of the program. 

RECOMMENVATION 33. Legi~lation ~hould 
be d~anted wh~Qh would enable 
~uQQe~~nul dive~~ion Qlient~ to 
have appnop~iate di~po~ition~ 
li~ted in thei~ Qniminal anne~t 
neQo~d i.e., to ~how Qleanly 
that the Qhange(~J wene di~mi~~ed. 
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CHAPTER FIVE 

INAPPROPRIATE CLIENTELE FOR THE CRIMINAL JUSTICE SYSTEM 

INTRODUCTION 

One of the most controversial issues related to the 
intake system is what types of behavior are not ap­
propriate to warrant involvement of the criminal jus­
tice apparatus. Many laws, most of them of statutory 
or regulatory origin rather than from English common 
law (which was the main foundation stone for American 
criminal law), are being increasingly questioned and 
attacked by large segments of the citizenry as well as 
by many public officials. Most of these laws which 
are being challenged on many fronts--though by no 
means unanimously--fall into two categories: (1) "vic­
timless" offenses which many argue hurt no one other 
than, perhaps, the person engaging in the behavior, 
and (2) "omnibus clause" behavior which, while legal 
for adults, has been defined as illegal for minors. The 
second type of behavioral proscriptions for minors only 
may also be argued to be "victimless" crime. A third 
type of behavior that will be discussed overlaps all 
types of deviant behavior, viz., that committed by men­
tally ill or psychologically disturbed offenders. 

The reasons why these types of behavior were determined 
to be crimes are too complex to deal with in detail in 
this report. However, in the following sections some 
of the main reasons will be mentioned briefly, together 
with arguments for both removing and retaining them in 
the criminal justice system. 

Before proceeding, however, it is important to stress 
the large proportion of arrests and, hence, criminal 
justice processing costs that official handling of these 
kinds of behavior entails. The National Council on 
Crime and Delinquency claims that more than one half of 
all arrests and commitments to local institutions nation­
wide are for "crimes without victims. ltl As seen in 
Exhibit 5-1, 40% of adult felony arrests in California 
are for drug law violations, of which more than half of 
the ~rrests involve marijuana. Another 38% of felony 
arrests are for theft types of crimes. Law enforcement 
officials generally estimate that from 50% to 90% of 
theft offenses are drug-linked, i.e., are committed to 
obtain money to buy drugs. Hence, it would appear that 
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Exhibit 5-1: ADULT FELONY ARRESTS: 1972 

SELECTED OFFENSES ONLY* 

Total 240,231 
Drug law viol?tions 95,251 

Marijuana 
Dangerous drugs 
Heroin and other narcotics 
Other 

Major theft (robbery, burglary, 
gran~theft, forgery) 92,389 

100% 
40% 

52,027 
23,652 
15,637 
3,935 

38% 

22% 
10% 

7% 
2% 

Exhibit 5-2: ADULT MISDEMEANOR ,ARRESTS: 1972 

SELECTED OFFENSES ONLY* 

Total 746,975 100% 

Drunk 211 ,252 28% 

Drug law violations 17,889 2% 

Prostitution and other sex 11 ,172 1% 

Gambling 5,623 1% 

Non-support 5,002 1% 

Petty theft 44,888 6% 

Exhibit 5-3: JUVENILE DELINQUENCY ARRESTS: 1972 

SELECTED OFFENSES ONLY* 

Total 353,232 100% 

Delinquent tendencies 186,113 52% 

Drug law violations 32,448 9% 
Marijuana 21,034 6% 
Dangerous drugs 6,663 2% 
Heroin and other narcotics 1,180 
Other 3,571 1% 

Theft Jrobbery, burglary, 
gran theft, petty theft) 113,053 32% 

*SOURCE: Bureau of Criminal Statistics, Crimes and Arrests: 
Reference Tables 1972, Sacramento, pp. 5-7. 
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over half of all felony arrests in California are related 
to one type of "victimless 1l behavior, viz., use of drugs. 
Exhibit 5-2 indicates that 28% of .all misdemeanor arrests 
are for abuse of another type of drug, viz., alcohol. 
Combined with other types of "victimless" behavior, this 
represents approximately one third of all misdemeanor 
arrests--not counting minor thefts that may be drug­
related. In addition, 30% of misdemeanor arrests are for 
drunk driving and another 23% for "other misdemeanors and 
traffic custody cases,,,2 at least some of which could be 
construed as the result of the "v ictimless 1l abuse of 
alcohol. 

With regard to juveniles, Exhibit 5-3 reveals the rather 
shocking fact that over half (52%) of juvenile arrests 
involve behavior for which adults could not be arrested. 
An additional 9% of juvenile arrests are for drugs, 
principally marijuana, and about one third of all juvenile 
arrests for theft--again, many of which may be presumed 
to be linked to purchase of drugs. 

Early in the present study, attempts were made to elicit, 
both from the literature and from criminal justice per­
sonnel, those types of behavior currently within the 
scope of the criminal justice system over which there 
was known debate as to the appropriateness of their being 
retained in that system. These types of behavior were 
then incorporated in questionnaires sent to large numbers 
of probation and law enforcement personnel within the 
sample counties and to many other top criminal justice 
officials in the other counties. The responses to these 
questionnaires are summarized in Exhibit 5-4 which will 
be referred to frequently in the following sections. 

CRIMES WITHOUT VICTIMS' 

Schur defines victimless crime as ftthe willing exchange, 
among adults, of strongly demanded but legally proscribed 
goods or services".3 Most of these types of behavior in­
volve acts which certain powerful segments of the popula­
tion have at some time defined as immoral and/or un­
desirable. The basic question that has been raised by 
opponents since the passage of such laws is, 1IOught im­
morality as such to be a crime?"lt 

Proponents of such laws obviously believe, often vehemently, 
that they are essential to preserve minimal levels of 
morality and acceptable conduct, to discourage the pro­
gression of violators to more serious types of crimes, 
to promote the inculcation of proper behavioral standards 
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in our young and to protect them from those who woul~ 
take advantage of them, to protect persons.from h~rmIng 
themselves to minimize the power of organIzed crIme, 
and, gener~lly, to uphold the moral fiber of our country. 

Those who challenge or outright oppose such la~s, in 
addition to questioning society's right to legIslate 
private morality, argue that efforts to enforce such 
prohibitions are patently unsuccessful and often lead 
to further criminalization both in order to afford some 
of these services or goods and by their nourishing of 
organized crime. Othe~s c~aim th~t suc~ la~s,are en­
forced selectively prImarIly agaInst mInorItIes and 
the poor, and ofte~ lead to corruption ~ithin the.cr~minal 
justice machinery.s Still others quest~on the ~rIorlty, 
or even the logic, from a taxpayer's pOInt of vIew~ of 
devoting half of our apprehension machinery to these types 
of "offenders," thereby sapping limited law enforc:ement 
manpower and resources from deal~ng more e~fectiv~ly 
with those types of crimes that Involve clear socIal 
harm. Finally, it has been pointed out that.many of , the 
so-called "crimes without victims" were not Illegal In 
this country until relatively recently, ·that some are 
legal in certain states but not oth~rs, and that some 
are legitimate in many other countrles today. 

Clearly, a majority of California sfitiz~ns ar~ not at 
the point of desiring to remove all."~rlmes ~lthout 
victims" from our penal codes. ExhIbIt 5-4 Illustrates 
the response of various types of crimin~l just~ce ~er­
sonnel; the majority are not in favor or legallza~lon 
of "victimless" crimes in general. However, publIC 
momentum seems to be moving increasingly in this direc­
tion, particularly for certain types of such behavior. 
In one of the strongest and clearest positions by a 
nationally recognized group of experts in the fie~d of 
criminal justice, the Board of Tru~tees of the ~atlonal 
Council on Crime and Delinquency, In a 1970 POlICY 
statement, asserted: 

"Laws creating 'crimes without victims' should 
be removed from criminal codes. They are 
based not on harm done to others but on leg­
islatively declared moral standards that 
condemn behavior in which there is no victim 
or in which the only one hurt is the person 
so behaving. The most common examples of 
such so-called crimes are drunkenness, drug 
addiction, homosexual and other voluntary 
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sexual acts, vagrancy, gambling, and 
prostitution, and, among children, truancy 
and running away from home--acts which,. 
if committed by an adult, would not be 
considered crimes. tls 

One recent example of similar thinking by a California 
group representing a wide range of average citizens 
was a recommendation by the Alameda County Labor Council 
to the California Labor Federation to call for the eli­
mination of criminal sanctions for such "victimless" 
acts as prostitution, sexual acts between consenting 
adults in private, gambling, drunkenness, vagrancy and 
the possession of drugs for personal use. 7 A current 
candidate for the State Attorney General's Office 
claimed that $125 million a year could be saved if 
California. law enforcement could stop duplication and 
prosecution of "victimless" crimes. 8 

A considerably more moderate view than those mentioned 
above is that of the National Advisory Commission on 
Criminal Justice Standards and Goals. In addition to 
urging outright decriminalization of alcoholism and 
vagrancy, that Commission recommended: 

"that States reevaluate their laws on 
gambling, marijuana use and possession 
for use, pornography, prost~tution, and 
sexual acts between consentIng adults 
in private. Such reevaluation should 
determine if current laws best serve 
the purpose of the State and the needs 
of the public. 

"The Commission further recommends that, 
as a minimum, each State remove inc~r­
ceration as a penalty for these offenses, 
except in the case of persistent and re­
peated offenses by an individual, when 
incarceration for a limited period may 
be warr anted. ,,9 

One of the most perplexing and realistic concerns of 
those who have some doubt but are not necessarily rigidly 
opposed to decriminalization of certain t¥pes of be-
havior is: "How would these persons receIve the help . 
they often need, e.g., so they would not harm themselves?" 
One alternative to this problem was offered by the 
famous British Wolfenden Report in 1957, viz., the al~ 
ternative of doing nothing. 
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"Unless a deliberate attempt is to be made 
by society, acting through the agency of 
the law to equate the sphere of crime 
with that of sin, there must remain a 
realm of private morality and immorality 
which is, in brief and crude terms, not 
the law's business."lo 

Bssentially, this is the alternative tabulated in the 
first category of responses in Exhibit 5-4, entitled 
"Repeal laws now." For those who might be inclined to 
eventually remove certain types of behavior from the 
criminal law if other alternative programs were avail­
able to assist or handle them, the second category, 
"Develop alternatives and then repeal laws," is in­
cluded in the same exhibit. It might be noted that, 
when grouped together, a majority of. the responding 
cl'iminal justice personnel favored at .least this method 
of dealing with "victimless" crimes. A third category, 
"Handle in Diversion Programs," was also added in an 
effort to see how many additional persons had at least 
some reservations about processing them through the 
criminal justice apparatus in traditional manners sim­
ilar to the handling of persons who commit offenses 
that clearly represent social harm. 

PUBLIC DRUNKENNESS 

Undoubtedly, the most classic example in this country 
of a catastrophic attempt to enforce the moral code of 
a few on the entire nation through criminalization was 
the Volstead Act, prohibiting the use of alcohol.ll 
Not only has a law rarely been so ignored, but the in­
direct results of the Act spawned a criminal system 
never equaled in power in this country, viz., organized 
crime. Even after the repeal of Prohibition, by far 
the most common type of "crime" has continued to be 
common drunkenness. As recently as 1966, drunks con­
stituted 44%p or nearly half,of all misdemeanor arrests 
in California. 12 

In 1967, the prestigious President's Crime Commission 
reported that "Most 6f the experts with whom the Com­
mission discussed this matter (alcoholism), including 
many in law enforcement, thought that it should not be 
a crime.,,13 Citing the lack of legal safeguards for 
many persons accused of drunkenness, the exorbitant 
police time and cost in processing them, and ~he un­
successful approach of "revolving door" treatment in 
jails, the Commission strongly recommended that "Drunk­
enness should not in itself be a criminal offense.,,14 
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However, noting that the main opposition.to such legal 
change was the lack of adequate a1ternatlve programs, 
the Commission simultaneously stressed. the need for. 
"comprehensive treatment programs, to lnclude detoxl­
fication and necessary medical facilities, as well ~s 
extended aftercare resources and, for some, supportlve 
residential housing." 

In 1971 the San Francisco Committee on Crime emphasized 
the ino;dinate amount of time and money spent on the 
chronic drunk. In the Committee:s words: 

"The futility and savagery of handling 
drunkenness through the criminal process 
is evident. The cost to the city of 
handling drunks in that way cannot be . 
determined with exactness. Only approxl­
mation is possible. The Committee's 
staff has computed that in 1969 it cost 
the city a minimum ot $893,500. The ~om­
putation was that $267,196 was.spent In 
making the arrests and processlng the 
arrested person through sentence, and 
that roundly $626,300 was spent in keep­
ing the drunks in county jail at ~an 
Bruno. And these figures do not lnclude 
the costs to the city when a drunk is 
taken to San Francisco General Hospital 
from either the city prison or county 
jail. While our staff has concluded that 
it costs the city between $17 and $20 to 
process each drunk. from arrest t~rough 
sentencing, an estlmate by a pollce of­
ficer assigned as liaison to the Drunk 
Court put the cost at $37 per man through 

. " 1 5 the sentenclng process. 

The 1973 report of the National Advisory Commission on 
Criminal Justice Standards and Goals also recommended 
that "public drunkenness in an~ ?f it.self no ~on~er be 
treated as a crime."IS In addltlon, the CommlSSlon 
urged all states to "give ~erious consi~e:ati?n to en'~17 
acting the Uniform Alcohollsm and Intoxlflca~lo~ Act, 
developed by the National Conference of Comm~ssloners 
on Uniform State Laws. Thus far, at least nlne states 
and the District of Columbia have enacted thi~ l-:w and 
it has been endorsed by the American Bar ASSoclatlon. 
The Uniform Act calls for the items discussed on the 
next page. 
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"the development of a department in the State 
government to deal with alcoholism. It author­
izes police officers to take a person incapaci­
tated by alcohol into protective custody rather 
than arrest him. The act provides for a com­
prehensive program for treatment of alcoholics 
~nd i~toxic~ted persons--including emergency, 
lnpatlent 1 lntermediate outpatient. and , - . 
followup treatment--and authorizes appropriate 
facilities for such treatment."IS 

Within the last few years, an ironic twist has occurred in 
the handling of alcoholics in California. On tlle one hand, 
t~e:e has bee~ a strong tendency by many officials and 
cltlzens to Vlew alcoholism more and more as an illness 
?r medical.problem t~an as a crime. For example, the leg­
lslatu~e, ln 1971, flnally passed Section 647ff P.C., 
m~ndatlng law enforcement to begin treating drunks as 
slck persons rather than as criminals. That law states 
that, when.a pOlice officer arrests a person for being 
under the lnfluence of alcohol, the officer "if he is 
reasonably able to do so, shall place the person, or cause 
h~m to be placed, in civil protective custody"; it con­
tlnues that such a person "shall be taken" to a facility 
approved for 72 hour treatment and evaluation when such 
a fa~ility is a~aila~le .. Recent case law has been sup­
portlng the leglslatlve lntent of this statute by in 
effect, prohibiting the criminal prosecution of ail 
persons taken into custody solely for public intoxica­
tiO~.19 .On the other hand, while there has been strong 
leglslatlve and court momentum to decriminalize common 
~runkenness, another series of mental health laws has, 
In effect, made it almost impossible either to force an 
alcoholic to accept medical help or, even if he is 
willing, to find room in an appropriate 'facili ty or ~ro­
gram. First of all, the Lanterman-Petris-Short Act2 
has virtually removed the involuntary mechanism for 
placing alcoholics in detoxification or follow-up proarams 
against their will. Secondly, state hospitals which ~ 
traditionally cared for many severe and/or chronic al­
coholics have been closing. Thirdly, local communities 
have not developed the alternative programs essential 
to enable mass diversion of drunks from the jail. 

There has been a 36% decrease (frQm 44% to 28%) in the 
proportion of misdemeanor arrests for drunkenness be-
tween 1966 and 1972,21 reflective of some efforts to divert 
these persons from the jail. However, as seen in Ex-
hibit 5-4, criminal justice officials are by no means 
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satisfied that it would be appropriate at this time to 
remove drunks completely from the sphere of the criminal 
justice system. For example, only 3% of some 570 law 
enforcement officers polled felt that this should oc­
cur. In fact, while a majority of probation and other 
criminal justice personnel believe that drunkenness 
shuuld be decriminalizE!d after alternative programs are 
developed to handle them, two thirds of the law enforce­
ment sample believed this would still not be appropriate. 
Nevertheless~ this would appear the inevitable direction 
that the legislative and judicial branches of government 
~nd.probably an in~reasing.proportion of the public will 
lnslst on. The maln questlon is not whether drunkenness 
should be decriminalized, but what types of alternative 
programs are necessary in each community and how quickly 
they can be implemented. 

RECOMMENVATI0N 34. State and loeal 
gove~nment~ ~hould make available 
the 6und~ e~~ential to allow eom­
munitie~ to develop the ~ange 06 
inpatient and outpatient ~e~viee~ 
neee~~a~q to handle the eommon 
d~unk out~ide 06 the ~~iminal ju~­
tiee ~y.6tem. At the .6ame time, 
the State ~hould eon~ide~ adopting 
the Un~60~m Aleoholi.6m and Intoxi-
6ieation Ae:t. 

The services referred to here need not all be under medi­
cal supervision; other types of programs (such as Alco­
holics Anonymous and Salvation Army) have proven a 
capability of treating many alcoholics in a non-medical 
setting, although medical resources should be a.vailable 
as required. Additionally, this does not mean that the 
police are not suitable personnel to pick up and deliver 
drunks to these resources, although there is no reason 
wh~ a separate "civilian service" could not also play 
thl~ :ole if a com~unity so desires. 22 Since many com­
munltles are plannlng or considering new or modified 
jail facilities, some of the funds necessary to develop 
needed alcoholic programs may be a gradual tradeoff for 
additional jail cells and staffing. 

RE~OMMENVATI0N 35. A~ ~oon a.6 ~ea~onably 
adequate alte~native.6 to the jail (o~ 
alte~native.6 that a~e at lea.6t a.6 ade­
quate) ean be developed, the legi~la­
tu~e ~hould ~epeal legi~lation whieh 
make.6 Qommon d~unkenne~~ a e~ime. 
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To faci1.itate su~h ef~orts, consideration should be given 
to settlng a leglslatlve deadline (of perhaps two or 
three years at most) at which time such legislation would 
automatically be repealed. 

DRLJG USE 

By comparison with alcoholism, drug use is a far more 
c?m~l~x and controversial issue. Like alcohol, its pro­
hlbltlon has resulted not only in widespread disregard 
for the law, but also in the nationwide flourishing of 
organized crime. 23 Unlike alcohol, its high cost (at 
least of addictive drugs) has pressured heavy users to 
engage in widespread theft and more than occasional vio­
lence, often called "crimes of panic," simply to secure 
a steady. supply of drugs. To understand the stringent 
laws agalnst drug use, however, one must know something 
of the organized efforts of certain federal law enforce­
@ent groups to dramatize the evils, real or potential 
connected with this type of "vice".24 The abysmal fail­
ure of such efforts--in fact, their creation of the op­
posite effect--has been paralleled only by the Volstead 
Act. 

For reasons that are indeed complex, the degree of drug 
use and the related extent of drug arrests have sky­
rocketed in the past few years--in spite of the concerted 
effort of law enforcement to warn people of the "pernicious" 
evils of such abuse and the correspondingly stringent 
laws passed to deter drug users. For exampl~, the rate 
of felony drug arrests in California per 100~000 population 
more than quadrupled between 1966 and 1971. 2 

Even before this ballooning use of drugs, Wilkins, a noted 
British criminologist, asserted in 1965 that, if Britain 
wanted to generate a narcotics problem of the ~~gnitude 
of the United States, it should adopt the latt8r's policy 
of suppression and punishment.~6 Packer lists what he per­
ceives as the results of the American handli.ng of drug 
abuse over the last half-century: 

"I. Several hundred thousand users have 
been severely punished. 

2. Immensely profitable narcotics traffic 
has developed. 

3. It has enriched organized crime. 
4. It has increased acquisitive crime 

(burglary and robbery) substantially. 
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5. Millions of dollars have been spent on 
repressing drugs. 

6. Unconstitutional police practices have 
become habitual because of the diffi­
culty in detecting narcotics offenses. 

7. The bUFden of the law has fallen on 
minorities. 

8. Narcotics research has been stunted. 
9. The medical profession has been ter­

rified into neglecting the treatment 
of addicts. 

10. An entrenched enforcement bureaucracy 
has frustrated all but the most mar­
ginal reforms. 

11. Legislation has automatically been ex­
tended from narcotics to marijuana and 
other soft dru9s, thereby aggravating 
the problem." 2 ' 

With the possible exception of amelioration of marIJuana 
laws in some jurisdictions, there has been little change in 
these negative results since Packer's article was written 
in- 1968. 

With the increasIng evidence that marijuana is apparently 
no more harmful than alcohol,28 public opinion has been 
swaying toward legalization of this drug or, at the very 
least, much less punitive reaction to it by the law. For 
exampl~, a statewide survey of public opinion in California 
completed by Field Research Corporation for the Los Angeles 
Times in November, 1973, found that 51% of the gen~ral public 
favored at least easing the present legal penalties against 
marijuana;29 this contrasts with a similar survey in 1969 
which revealed that only 2S% of the population favored this 
step.30 A 1972 New York study by the National Commission 
on Marijuana and Drug Abuse found that only 15.5% of proba­
tion offic~Ts interviewed favored criminal law as a means 
to control adult use of marijuana; only 9% of the sample 
favored ~ontTols for possession of this drug. 31 Two nation­
wide Gallup poU s asking the question, "Have you ever used 
marijuana?" in 1969 and again in 1972, showed that the num­
ber of respondents admitting such use almost tripled in 
those thr~e years.HZ An initiative to legalize marijuana 
in 1972, Proposition 19, gained approximately 33.5% support 
of California voters;33 by now, the proportion would prob­
ably be higher. Since the numbers of marijuana users and 
those willing to legalize it are particularly concentrated 
among the young, it is probably only a matter of t~me be­
fore a clear majority of the public would support Its 
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legalization. For example, a 1973 survey of over 300,000 
freshmen across the country by the American Council on 
Education showe~ 48% fa~o:ed legalization of marijuana 
(compared ~o 19~ of a SImIlar group in 1968).34 In the 
above-mentIoned study for the Los Angeles Times in ~ovember 
1973, a strong majority of respondents between 18 and 29 ' 
years felt that marijuana is no more dangerous than al­
cohol and that it should be legalized.35 

The,analogy bet~een.alcohol and marijuana could be the 
basIs for ~egallzatlon: sale should be controlled (as, for 
exa~ple, llqUO~ sales are cont:olle~ by the ABC); culti­
vatIon for one s ow~ use (as wIth WIne) would be legal; 
and u~e a~d possessIon would be as with alcohol. Perhaps 
leg~llzatlon would also provide the incentive to develop 
:ellable tests for the determination driving "under the 
Influence" of marijuana. 

Removal of the stigma of "criminal" from so many thousands 
of persons each year and savings in tax dollars in pro­
cessing these individuals ~hrough a system that obviously 
does not deter them or theIr peers would seem to justify 
taking this step now. 

RECOMMENVATI~N 36. Law~ govenning zhe u~e, 
po~~e~~~an, manu6aQzune, on ~ale 06 
manijuana ~hau£d be made ~imilan zo 
zha~e £aw~ gavenning a£Qohol. 

Use of dangerous drugs and, particularly, opiates is 
anot~er question. It is highly unlikely that the general 
publlc,would favor repeal of laws governing use of these 
drugs In the near future. The data in Exhibit 5-4 is 
one clear example ?f this; less than 20% of all respondents 
even .favored handl~ng such persons,in d~version programs. 
Howe~er, two questIons should contInually be raised: 
(1) "How muc~ is the public willing to pay to apprehend, 
treat or punIsh, and accept the escalating costs of re­
lated theft and violent crimes in order to keep use of 
these types of drugs illegal?" and (2) "How effective 
are such efforts?" As Morrison points out: "We should 
~earn that in our system of private enterprise, when there 
IS a demand for any commodity, there will be someone 
ready to supply that commodity.,,36 

PRIVATE SEXUAL BEHAVIOR BETWEEN CONSENTING ADULTS 

The result~ show~ i~ Exhibit 5-4 would seem to imply that 
a substantIal maJorIty of even "conservative" California 
citizens favor immediate repeal of any laws which pro­
hibit such sexual behavior. However, there was apparently 
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considerable confusion or inconsistency among the respondents 
in defining what "any private sexual behavior between con­
senting adults" means. While almost three quarters of the 
total questionnaire favored imme~iate repeal o~ ~ny s~ch . 
legal prohibitions, only a minor1ty of "top cr1m1nal Ju~t~ce 
officials" and ,of law enforcement officers favored decr1m1-
nalization of either prostitution or homosexuality--even 
if alternative programs to handle .them were established. 
However, apart from the law enforcement responses from 
the sample counties, a majority of other criminal justice 
officials (including many law enforcement department heads 
outside the sample counties) did favor decriminalizing 
these two types of sexual "deviance" if alternative pro­
grams were developed for them. 

Legislative efforts have often been made and will continue 
to be made to repeal prostitution and homosexuality laws. 
Certainly, public concern with these types of behavio: has 
been declining. Organized groups of homosexuals are 1n­
creasingly outspoken in attacking any type of discrimination 
against them. Prostitutes have even talked of "u:z:.ionizing." 
With declining public concern has come, at least 1n most 
communities, far less effort on the part of law enforcement 
to seek out and arrest persons engaging in these types of 
behavior. The major exception is when some top police 
or government official suddenly decides he wa~ts to "clean 
up" his town. However, by and large, the formerly common 
police techniques of peering through holes in lavatories or 
using undercover "tennis shoe squads" to stand around 
public urinals for hours waiting for some homosexual to 
make an "advance" have disappeared. Efforts to limit the 
visability of prostit~tion are a more common occurrence, 
as exemplified by the recent case of a police administrator 
arrested for soliciting an undercover policewoman in one 
of the sample counties. However, even here, large scale 
programs of this type usually occur when the "st~eetw<:-lker" 
variety of prostitute becomes somewhat of a pub11c nU1sance 
so that citizens complain and officials feel obligated to 
at least temporarily "enforce the law. 1f 

In view of the increased tolerance for homosexuality and 
prostitution, and the facts that the former is diff~cult 
to detect and the latter legally available by cross1ng 
borders at either end of the State (and even within the 
State until a few decades ago), there seems no point in 
expending taxpayers' money and negatively stigmatizing such 
persons any longer. Legalization of prostitution could 
also provide increased tax revenue for the State. 
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RECOMMENVATION 37: All lawJ which p~ohibi~ 
p~iva~e Jexual behavio~ be~ween con­
Jen~ing adul~J, including p~oJ~i~u~ion 
and homoJexuali~y, ~hould be ~epealed by 
~he legi~la~u~e. 

This would not, however, remove the authority of police to 
act (e:g. ,_pursuant to 415 P.C. or 650~ P.C.) on a citizen 
compla1nt 1f he or she is aggressively approached and har­
~ssed by so~e?ne trying to persuade him or her to engage 
1n such act1V1ty. Health laws might be enacted simultane­
ousl~ to require :egular V.D. checkups, and perhaps regis­
trat1on, of prost1tutes. 

GAMBLING 

Laws and enforcement of laws against gambling have always 
b~en ~ighly inconsistent. It is not uncommon for police, 
d1strlCt attorneys, an~ judges who arrest, prosecute, and 
sen~ence_persons for e1ther private or public gambling in 
Cal1fornla to engage in similar behavior themselves by 
su~h means as private card games, sports "pools", and/or 
trlps ac:oss the state border to areas where all types 
of gamb~1:z:.g are_legal. Even within California, it is legal 
to partlc1pate 1n_certain highly similar types of gambling 
such as horse-raclng and selected card games in many cities. 

Apart from the altruistic concern that individuals not 
squander their paychecks on such "vice, 'I the main law en~ 
forcement objection to gambling appears to center around 
~e~rs that organized crime would be strengthened by legal­
IZlng games of chance. In view of the well-known links 
between organized crime and gambling in other states (and 
some_of_the gambling i:z:. t~is state), th~s is certainly a 
reallst1c concern. Th1S 1S probably the major reason why 
less than a quarter of the law enforcement respondents to 
the questionnaire, as seen in Exhibit 5-4, favored legal­
ization of public gambling right now and only 38% would 
favor its legalization even if alternative programs were 
developed to aid those for whom gambling is a problem. 
Their views (and, even more so, the views of other criminal 
justice personnel) were considerably more liberal toward 
p:ivate ga~bling; probably because this is not nearly as 
lIkely to be controlled by organized crime. In fact, a 
majority of the total respondents indicated that they woUld 
favor repealing laws against private gamhling at this time. 
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While study staff share the concern that organized crime 
could gain considerable control over public gambling in 
California, this by itself does not seem sufficient reason 
to prosecute persons for such activity--any more than 
lending institutions should be outlawed because "loan­
sharking" operates out of some of them. Rather, the em­
phasis should be placed on careful licensing of public 
gambling institutions, checks on their "cheating" of 
customers, methods of collecting debts, etc. Some would 
even argue that legalization of gambling (as well as 
other "crimes without victims") would greatly weaken 
organized crime by reducing the need for their special 
services. From another tack, State-run lotteries have 
been proposed by some high-level state officials as one 
way to increase revenue for the State; in fact, it is 
well known that the State of Nevada's financial income 
is highly dependent on this source of r~venue--with a 
significant proportion of it provided by Californians. 
Most basically, however, it is felt that persons who want 
to gamble will do so one way or another and that this type 
of "victimless" behavior should not be subject to criminal 
sanction. 

RECOMMENVATION 38: All law~ p~oh~b~t~~g 
publ~Q o~ p~~vate gambl~ng ~hould be 
~epealed. 

. "0MNIBUS CLAUSE" BEHAVIOR FOR MINORS 

One of the most perplexing questions related to the 
juvenile justice system today, in addition to how ad­
versary it should be, is what should its jurisdictional 
scope be, i.e., what youth should be within its domain? 

Prior to the first juvenile court's establishment in 
Chicago in 1899, most youths who broke the law were treated 
in essentially the same manner as their elders. However, 
in English common law, while minors as young as ten were 
sometimes executed, 37 those under seven years of age were 
considered incapable of forming "criminal intent" and, 
hence, of committing a crime. Additionally, the King, 
as parens patriae (father of his country), was responsible 
for the care of certain children who needed special pro­
tection. These two precedents, viz., the principle that 
children under a certain age were not responsible for 
their acts and the belief that certain other youth needed 
special protection, provided a major basis for the juve­
nile court movement. What rapidly occurred after the 
creation of the first juvenile court was a broadening of 
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the scope of the court's jurisdiction as parens patriae, 
to bring numerous types of children u~der its umbrella. 
In addition to neglected and dependent youth, many other 
types of minors who were viewed as engaging in conduct 
that might be h~rm~ul or might lead to serious delinquency 
were absorbed wIthIn the courtts jurisdiction under the 
theory that the court acted in a "preventive" role and 
wa~ concer~ed primarily iwith the welfare of those youth. 
ThIs constItuted a varie:ty of "omnibus clause" definitions 
of del inquency, i. e., lU,mping of many acts under the 
~road l~bel of "del inque:ncyfl that would not be unlawful 
If commItted by adults. Examples of such behavior in­
clud~d smoking, uSIng vulgar language, staying out late, 
hang~ng around.undesirable locations, missing school, 
leavIng home wIthout permission, and "incorrigibility."sa 

For several decades juvenile courts flourished~-together 
with their b:oa~ d~fi~itions of youth over whom they 
should have JurIsdIctIon? ~heir concern ~ith separating 
youngsters.from old~r crImInals, and theIr emphasis both 
on preventIon of crIme and individualized rehabilitation 
of children who transgressed the law. However, at least 
for ~he l~st ten years, th~re has been growing dissatis­
factIon wIth the results of the juvenile justice system 
and escalating attacks on both its methods of operation 
a~d the scope of youth over whom it should have jurisdic­
tIon. The President's Crime Commission, in 1967, leveled 
a host of criticisms at the juvenile justice system: 

"The postulates of specialized treatment and 
resulting reclamation basic to the juvenile 
court have significantly failed of proof, 
both in implementation and in consequences." 

"Nor has the juvenile court had the reclaiming 
and preventing effects its founders antici­
pated. It has been reported that one third 
of all delinquency cases involved repeaters." 

"In addition to the ineffectiveness of court­
ordered action, there are serious negative 
implications of a delinquency label." 

"A further source of concern about court in­
tervention is based on the assertion of many 
who have observed adjudicated and unadjudi­
cated delinquents that, with or without inter­
vention, most of them if given time and leeway 
will simply grow out of trying ways." 
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l!Thus~ for reasons stemming from undesired 
as well as inadequate impact, reconsideration 
of the ~uvenile court's jurisdiction is in 
order." 9 

Many other authorities have joined in this attack. Lemert,40 
Martin,41 and many others have stressed the inadequate pro­
tection of the rights of minors that has resulted from the 
"informal atmosphere" of the juvenile courts. Others have 
emphasized the system's stigmatizing and pressuring toward 
"secondary deviance" (i.e., further deviance in response to 
how one is treated by the system);42 its racial-cultural­
political biases;43 the "partial exchange of masters" that 
occurs when the court replaces the role of parents and 
other social institutions in the care and raising of children;44 
the '!injustice" of subj ecting to punishment or to treatment 
those who pose no serious threat either to themselves or to 
others;45 and the escalating effect of formal handling. 
With regard to this latter point, California juvenile courts, 
in 1966, sent 80 minors to the Youth Authority by reclassi­
fying them from 600 W&I (dependent or neglected) to 602 W&I 
(law vi~lators) without bringing them back to court for re­
hearings. 46 · While it is hoped this no longer occurs, it 
is still clearly legal to change the status (and, hence, 
type of institutional handling) of a 601 WaI youth (e.g., 
truant or incorrigible) to 602 W&I by simply finding that 
he has repeated his truant or incorrigible behavior. 

There have also been significant attempts to respond to 
these criticisms and shortcomings. The famous Gault de­
cision 47 and other related court decisions have underscored 
the need to vigorously protect the rights of minors. Dif­
ferent categories have been established in many states, 
including California, to distinguish delinquents clearly 
from those engaging in behavior that is perhaps undesir-
able but not really socially harmful. New York calls 
these latter youth PINS (persons in need of supervision); 
Illinois describes them as "minors otherwise in need of 
supervision"; while California places them in the cate-
gory of 601 W&I (essentially, "pre-delinquents"). At 
least in theory, these individuals are not considered 
"delinquents" and are supposed to receive a different 
type of handling, even more oriented to "treatment" or 
"rehab il ita t ion \; ': 

However, as pointed out by Glen, "the ostensible trend 
toward separation of criminal from non-criminal jurisdic­
tional bases for dealing with children is a hoax~1l48 For 
example, one study showed that 48% of 9,500 children in 
state and local detention programs had no record of 

188 

• • 49 
crImInal ~cts. A~other.stu~y revealed that 40% to 50% 
of youth In cor~ectlonal InstItutions nationwide are 
P~NS ?r.pre~dell~quent ~ases and that they ~re mixed in­
dIscrImInately wIth delInquents in most institutions 50 
Th~ latter report also claims that PINS are likely t' _ 
celve harsher dispositions than delinquents. 0 re 

Because of the host 
clause" definitions 
or "pre -de1i11quent" 
asserted: 

of problems associated with "omnibus 
of many types ?f behavio~ as "delinquent" 
acts, the PresIdent's CrIme Commission 

"T~erefore, and in view of the serious 
stl¥m~ and t~e uncer~ain gain accompanying 
offICIal actlon, serIOUS consideration 
should be iven comnlete elimination of 
con uct illegal only a c ild" emphasis 
added) . § i 

Similarly, the 1970 White House Conference on Children 
recommended: 

~as ~ first step (in overhauling juvenile 
JustIce), children's offenses that would 
not be crimes if committed by adults--run­
a~af' . truancy, curfew violation, incorri­
glblilty--shouid not be processed through 
the court syste~, but diverted to community 
resources .... ,,52 

With reg~rd to California's 601 W&I laws a ruling by 
a three Judge U. S. District Court panel)in the case of 
Gonzales vs. Maillard stated: 

"1. That the portion of Cal. Welf. & 
Jnst. Code § 601 (West 1966) which 
reads "or who from any cause is in 
danger of leading an idle dissolute 
1 d . " ew or Immoral life ll is unconstitu-
tional; and 

2. Tha~ enforcement, by arrest, adjudi­
catIon or otherwise, of the portion 
of Cal. We1f. a lnst. Code § 601 re­
ferred to in paragraph one, against 
the named plaintiffs, members of 
their class, or against any other 
person, is hereby permanently en­
joined.,1S3 

189 

,.iIl\o-I •• , 



The controversy was not mooted by the dropping of charges 
against the youths involved, since they and the class 
represented by them face continued use of the statute 
against them.' An appeal was filed on April 9, 1971 by 
the California Attorney General; as yet no ruling has 
been given on the appeal (U.S. Supreme Court Docket 
No. 1565). 5~. As further evidence of the dissatisfaction 
with keeping these types of youth under formal jurisdic­
tion of the juvenile court, the "Report of the Special 
Reform Committee" of the Los Angeles County Superior 
Court in February, 1971 recommended that Section 601 W&r 
be eliminated from the Juvenile Court Law. The California 
Correctional System Study also urged that "pre-delinquents" 
(i.e., 601 W&r cases) no longer be supervised by proba­
tion departments. 55 

Study staff found this one of the mo~t difficult issues 
on which to take a clear position. Wh~le many authori­
ties have been arguing for the removal of 601 W&r youths 
from the jurisdiction of the juvenile court, Exhibit 5-4 
shows that the sample of all types of criminal justice 
personnel responding to the staff questionnaire were 
clearly opposed to immediate repeal of this law. In 
fact, no group of respondents had a majority which fa­
vored removal of truancy, running away, incorrigibility, 
or "juvenile behavior not illegal for adults" as a whole 
from the juvenile justice system, even if alternative 
programs were developed to handle them first. Going a 
step further, law enforcement officials still opposed 
and the other two groups of respondents were far from 
overwhelmingly £avoring even the handling of such youth 
in diversion programs. Hence, it would appear that 
California criminal justice personnel are clearly not in 
agreement with the primarily theoretical arguments ad­
vanced by many other authorities. Study staff themselves 
were torn between the impressive arguments for decriminal­
izing such behavior and the concern that adequate alter­
natives to handle these often severe problem types of 
behavior do not exist in most areas of the State. Addi­
tionally, there is no evidence to suggest that the han­
dling of 601 W&r type youth by non-juvenile justice 
agencies or groups would be any more or even as effective 
as is currently the case. Hence, a series of compromise 
recommendations is made. 

RECOMMENDATION 39: Eveny e660nt ~hould be 
m~de to m~x~m~ze the development 06 
Qommun~ty-b~~ed ~ltenn~t~ve~ to the 
juven~le ju~t~Qe ~y~tem, p~nt~Qul~nly 
6 on tho~ e youth~ who~ e b eh~v~on ~~ not 
~UQh th~t ~t would Qon~t~tute ~ Qn~me 
non ~n ~dult. 
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RECOMMENDATION 40: Eveny efifiont ~hould be 
m~de t~ m~x~m~ze the development ofi 
d~ve~~~on ~lt~nnat~ve~ (to kout~ne pkO­
Qe.6~~n9 ) w~th~n the juvenLf..e jU.6t-ic.e 
~y~tem fion the~e type~ On youth~. 

RECOMMENDATION 41: Det~~led ne~eakQh ~hould 
be QonduQted to ~xploke the e6neQt-ive­
ne~~ on al~ennat~ve.6, by a vaniety 06 
mea~une~ (~nQlud~n9 QO~t keQidivi~m 
and ~t~gmaJ, 06 the mo~t' pkom~~ing tYpe.o 
On ~~Qh altennat~ve.6 both w~th~n and 
out~~de on the juven~le ju~t-iQe ~y.6tem. 

RECOMMENDATIO~ 42: The "ef.JQalat~on Qlau~e" 
~6 602 W&I, ~.e., the pnov-if.J-ion allow­
~ng Qountf.J to de~~gn~te a 601 W&I Qaf.Je 
by mene nepet~t~on 06 the 601 W&I be­
havio~, f.Jhould be nepealed. 

RECOMMENDATION 43: The l~tten pont~on on 
601 W&I ("who nnom any QaUf.Je ~f.J -in 
dangen ofi lead£ng an -idle, d-if.J~otute, 
lewd, on -immonal l-i6e"j f.Jhould be 
Ir. ?-pe~led. 

MENTALLY ILL OFFENDERS 

Staff.in a~l components of th~ ~riminal justice system, 
f:om JuvenIle halls to adult JaIls and prisons to proba­
tIon and parole, have consistently stressed that one type 
of offende: for whom the system is grossly lacking in 
resourc~s IS the mentally ill offender. The California 
Correctl0~al Sfstem Study of 1971 repeatedly underscored 
the ~carcIt~ 0 such resources throughout the system and 
the IncreasIng concern of correctional staff with this 
proble~.56 A study of probation and parole departments, 
later In the same year, by the California Probation 
Parole and Correctional Association found that ment~l 
health services were. rated as one of the most seriously 
ne~ded and least avaIlable resources for correctional 
cllentele. 57 

Unf~r~unately, the situation has, at least in many com­
munltle~ steadily deteriorated. Exacerbated by the mental 
health system's ~losure of resources more and more to all 
but voluntary clIents, correctional institutions and pro­
grams have increasingly become-the wastebasket for the 
severely mentally disturbed offender. Juvenile and adult 
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staff~ in both institutional and field service programs, 
are often ill-equipped to handle these individuals. 
Worse yet, institutions, in palticular, frequently aggra­
vate the problems of mentally disturbed persons. 

While many crjminal justice staff feel that these of­
fenders should be handled in special alternative or 
diversion programs, as seen in Exhibit 5-4, such alter­
natives generally do not exist--unless, perhaps, the 
person will enter a program or facility voluntarily. 
Hence, the justice system has no option but to handle the 
bulk of these offenders as best it can. 

Study staff feel strongly that this dilemma is a gross 
injustice both to criminal justice staff and to these 
offenders with serious mental or psychological problems. 
It is incumbent on both the State and local communities 
to make available specialized housing and programs, prop­
erly trained staff, and other needed resources either 
within or as easily accessible adjuncts to correctional 
facilities and programs. Failure to meet this obligation 
will result in increased aggravation of these individuals 
and danger to the community and should be severely cen­
sured by the courts, legislature, and general public. 

RECOMMENDATION 44: state and lOQal govehn­
ment~ ~hould ~n~t~ate ~mmed~ate and 
long-hange plann~ng and nund~ng ennoht~ 
to ma~e ava~lable the whole hange on 
mental health ~ehV~Qe~ needed ~n QOh­
~eQt~onal phogham~ and naQ~l~t~e6. 
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CHAPTER SIX 

OTHER IMPORTANT INTAKE ISSUES 

In addition to the questions of diversion and clients who 
are inappr9pri~te for the criminal justice system, three 
other specIal Issues related to intake are plea bargaining, 
~he extent to which the juvenile court should be adversary 
In nature, and the effect of the non-adjudicated offender 
on local correctional programs. 

PLEA BARGAINING 

INTRODUCTION 

Plea bargaining, often called plea negotiation, is the 
process whereby a juvenile or adult charged with an offense 
gives up his constitutional right to trial in exchange for 
conviction on a less serious charge or sentence less 
stringent than the maximum prescribed by law. The condi­
tions under which this occurs vary widely between counties 
and individual courts within counties. Sometimes the 
prosecutor indicates the specific recommendation he will 
make to the court as to disposition. Other times, the 
court itself will either indicate a specific disposition or 
at least the limits surrounding the disposition. In still 
other cases, the minor or defendant simply pleads guilty to 
a lesser charge with the hope that this will bring a less 
severe sentence. 

While the exact extent of plea bargaining is unknown, it is 
apparent that it is used quite extensi~ely in most jurisdic­
tions. Both in California Superior Courts and in criminal 
courts generally across the country! approximately 80% to 
90% of all convictions are by plea. Authorities generally 
agree that a very large percentage of these guilty pleas 
are t~e result of plea bargaining. 

ARGUMENT FOR THE ABOLITION OF PLEA BARGAINING 

While virtually no one seems totally satisfied with plea, 
bargaining as a system in either the adult or juvenile 
courts, most critics have attacked specific flaws or dangers 
in the system rather than suggesting that it be totally 
abolished. The primary nationally recognized group that has 
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called for a complete end to plea negotiations is the 
National Advisory Commission on Criminal Justice Standards 
and Goals. The Courts Task Force Df that Commission lists 
the following as some of the major criticisms of plea 
bargaining: (1) "Danger to Defendant's Rights," (2) 
"Danger to Court Administration~" and (3) "Danger to 
Society's Need. for Protection." 

Danger to Defendant's Rights 

If plea bargaining is used in such,a manner that a , 
defendant is pressured to plead gU1.lty to charges of wh1.ch 
he is not guilty (e.g., by impl~cation that he wi~l ;t 
receive a harsher penalty than 1.f he demands a tr1.al), ~ 
is clearly an unjust system. It is uncomfortab~y comm?n 
that criminal justice officials, such as probat1.on of~1.­
cers, are told by clients that they ar~ really not gUllty " 
and that they pled guilty "because my atto:n~y to~d m~ to. 
Project STAR, in a 1972 surveY,of 3,~OO cr1.~1.nal.Just1.ce 
practitioners in four states (1.nclud1.ng Cal1.forn1.a) found 
some rather damaging information on this issue. Sixty-one 
percent of the respondents expressed the opinion that it 
was probable or somewhat probable that most defense attor­
neys "engage in plea bargaining primarily to expedite t~e 
movement of cases."a Thirty-eight percent agreed that 1.t 
was probable or somewhat probable that most def~nse attor­
neys involved in plea negotiations "pressure cllent(s) 
into entering a plea that (the) client feels is unsatis­
factory.,,4 

A further frequent example of inequality of justice is the 
well kn.own "shopping around" phenomenon common to I?lea 
bargaining. Individual prosecuting attorne~s and Jud¥es 
have widely varying practices as to how easlly they wlll 
make a deal and what types of deals they will accept. 
This results in defendants accused of the same offenses 
and with similar backgrounds receiving widely divergent 
dispositions and defense attorneys attempting to deal with 
those prosecutors or judges who are likely to offer the 
best bargain. 

Finally, many critics stress that this process results in 
a type of "horse trading" rather than determination of 
issues on the evidence of each case. 

Danger to Court Administration 

In most jurisdictions, bargains may be made up to the last 
minute. It is quite common, for example, to arrive at a 
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negotiated plea on the day the matter is scheduled for 
trial (or, at times, even in the middle of trials). These 
last-minute bargains create havoc in a cour~ system that 
is already under heavy criticism for its seemingly intermi­
nable delays and time wasting. 

If a trial is called off at the last minute, there is 
considerable inconvenience to witnesses, jurors, family 
members, etc., who may have taken off work. Additionally, 
since court calendars must be scheduled in advance, a 
canceled trial may leave a large amount of valuable court 
time empty since no other matters were likely to have been 
scheduled for that tjme. The net result of last-minute 
plea bargaining is a waste of time for many persons coming 
to trial and in valuable court time that could have been 
devoted to other cases. 

Dang~~ to Society's Need for Protection 

Not only may bargain justice result in violation or jeopardy 
to the rights of the defendant, but it may also negate ade­
quate protection of the public. Society has a right to be 
protected from those Wh0 pose a serious threat to it. Many 
critics of plea bargaining point out that it nearly always 
results in some mitigation of the severity of punishment or 
the stringency of controls placed on the offender. Such 
persons argue that "Plea bargaining results in leniency 
that reduces the deterrent impact of the law.,,5 . 

Probation officers generally object to deals that have been 
"made prior to referral of cases to them for presentence 
report. If a firm bargain has been made, they ask, what is 
the point of spending the time and money to prepare a proba­
tion report and recommendation to the COllrt since it will 
be unheeded anyway. This adds to the ritualistic and "game­
like" image of the court process. 

As the National Advisory Commission underscores, not only 
maya defendant receive a sentence that is less severe than 
that which is appropriate to th~ c~ime and the protection 
of society, but "The plea negotlatlon s~stem also enda~.gers 
society's interest in protection by maklng the correctlonal 
task of rehabilitation more difficult." S Defendants who 
feel that they have been "shafted fl by one part of the 
criminal justice system are not likely to place a high 
degree of confidence in another part of that syst~m that 
now says it is interested in helping them. One of the 
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clearest illustrations of this point was made by the 
finding of the New York State Special Commission on Attica: 

"What makes inmates most cynical about their 
prepriso~ experience is the plea-bargaining 
system ... 

nthe large segment of the prison population who 
believe they have been 'victimized' by the courts 
or bar 'are not likely to accept the efforts of 
another institution of society, the correctional 
system, in redirecting their attitudes' .,,7 

ARGUMENT FOR RETAINING PLEA BARGAINING 

While some officials want to completely' abolish plea 
bargaining, most perceive it as.a necessary evil, essential 
to prevent the courts from bogglng down hopelessly. How­
ever most of these persons have serious concerns about ~he 
possible abuse of this system and wish to impose safeguards 
to assure that the process adequately protects the rights 
of the individual defendant and of society. This is the 
interim position of the National Advisory Com~ission on 
Criminal Justice Standards and Goals, the baslc stance of 
the President's Crime Commission and the American Bar Asso­
ciation, and the trend of appellate court decisions. 

The President's Crime Commission felt that "Plea negotia­
tions can be conducted fairly and openly, can be consistent 
with sound law enforcement policy, and can bring a worth­
while flexibility to the disposition of offenders. tlB 

While cautioning about the possible abuses of this system, 
the Commissio~ stressed its potential benefits: 

tiThe negotiated guilty plea serves important 
functions. As a practical matter, many courts 
could not sustain the burden of having to try 
all cases coming before them. The quality of 
justice in all cases would suffer if overloaded 
courts were faced with a great increase in the 
number of trials. Tremendous investments of 
time, talent, and money, all of which are in 
short supply and can be better used elsewhere, 
would be necessary if all cases were tried. It 
would be a serious mistake, however, to assume 
that the guilty plea is no more than a means of 
disposing of criminal cases at minimal cost. 
It relieves both the defendant and the prosecu­
tion of the inevitable risks and uncertainties 
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of trial. It imports a degree of certainty and 
flexibility into a rigid, yet frequently erratic 
system. The guilty plea is used to mi~igate the 
harshness of mandatory sentencing provisions and 
to fix a punishment that more accurately reflects 
the specific circumstances of the case !han other­
wise would be possible under inadequate penal 
codes. It is frequently called upon to serve 
important law enforcement needs by agreements 
through which leniency is exchanged for informa­
tion, assistance, and testimony about other 
serious offenders."9 

The American Bar Association, in its Standards Relating to 
Pleas of Guilty, took a similar tack of ur~ing improvement 
rathertlian abolition of plea bargaining. l A variety of 
appellate and U.S. Supreme Court decisions have upheld the 
constitutionality of plea negotiations providing the defend­
ant's plea was intelligent and willing--even if he subse­
quently claimed his innocence. ll • The California Supreme 
Court in the 1970 decision of People vs. West affirmed the 
legality of plea bargaining and outlined a number of safe­
guards that should be taken. 12 The Court found: 

1. The fact that a conviction by guilty plea was 
obtained through plea bargaining does not 
render such a plea involuntary (i.e., plea 
bargaining is a legitimate means for obtain­
ing a voluntary guilty plea). 

2. An acceptable plea to a lesser offense 
requires "reasonable relationship" to the 
crime charged. 

3. Under Section 1192.5 P.C. (adopted 1970), the 
plea bargain should be read into the court 
record and it may specify either or both of 
the following: 

a) The maximum sentence to be imposed, inso­
far as a jury would have such power in a 
jury trial on the charge to which the 
guilty plea is entered. 

b) Probation and/or suspended sentence, 
powers which are vested in the trial 
judge for specified crimes. 
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4. Also under 1192.5 P.C., when the court 
approves a plea bargain, the court shall 
inform the defendant: 

a) The bargain is not binding on the court. 

b) The court may, in probation hearing or 
when pronouncing judgment, withdraw its 
approval. 

c) In such cases, the defendant will be 
allowed to withdraw his plea of guilty. 

5. Certain other sections of the Penal Code which 
apply to pleas of guilty [e.g., appeal of 
legality of search under 1538.5 (m) P.C.] 
shall also apply to pleas of nolo contendere, 
as per 1016 P.C. --.--

Moreover, the California legislature has encouraged plea 
bargaining through revision of Penal Code Section 17, 
passed in 1969. Under 17b (4), the prosecutor has the 
option, on all flwobbler,,13 offenses booked as felonies, 
of filing either misdemeanor or felony charges. Analogous 
discretion is granted to the municipal court judges under 
P.C. 17b (5), whereby they may accept a plea of guilty to 
a misdemeanor on a "wobbler" case filed as a felony by 
the prosecutor or they may even treat the case as if the 
defendant had been arraigned on a misdemeanor. 

In summary, most standard-setting bodies, appellate courts, 
and the California legislature have supported the process 
of plea bargaining both as constitutional and as one 
practical solution to the time, manpower, and financial 
limitations of the court system. The major emphasis is 
generally placed on assuring adequate safeguards for the 
defendant and society. The nature of possible safeguards 
will be discussed in more detail but first the results of 
various staff surveys on plea bargaining will be summarized. 

VIEW OF PLEA BARGAINING BY CRIMINAL JUSTICE PERSONNEL: 
SURVEY RESULTS 

Exhibits 6-1 and 6-2 indicate how various groups of Cali­
fornia criminal justice officials felt about plea bargain­
ing in both the juvenile and adult systems, respectively. 

With regard to juvenile plea bargaining, a strong majority 
of law enforcement staff and department heads as well as 
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juvenile probation staff viewed it as being used too often 
and unjustly. Chief probation officers, judges, and dis­
trict attorneys felt it was generally used in the right 
number of cases while public defenders thought it should 
be used more often. In terms of justice, a majority of 
judges, district attorneys, and public defenders (i.e., 
those most heavily involved in the process) felt it was 
used appropriately while relatively few law enforcement 
and probation personnel shared this opinion. Roughly 40% 
of law enforcement personnel and chief probation officers 
and nearly half of line probation staff asserted that plea 
bargaining should not be used in the juvenile justice 
system. About a third of the judges agreed with this view' 
while very few district attorneys and public defenders 
wanted it abolished. Although those wishing to remove 
plea bargaining from the juvenile system represent a 
minority, they are a very significant minority, particu­
larly among police and probation personnel. Of those 
believing plea bargaining should be used, the consistent 
majority view was that courts, prosecution, defense, and 
probation should all be involved and that the courts 
should be able to make conditional promises subject to 
change--provided the minor could also withdraw his plea. 
Overall, direct court personnel had the most faith in 
plea bargaining while large numbers of police and proba­
tion staff and department heads had serious reservations 
about its usage in the juvenile justice system . 

For the most part, views toward the use 6f this process 
for adults were rather similar. However, significantly 
more persons in almost every category felt that plea 
bargaining was used too often. Higher percentages of law 
enforcement and probation personnel described the process 
as unjust, particularly for society, while three out of 
four judges, D.A. 's and public defenders perceived it as 
a just system. About 16% of chief probation officers, 
28% of probation line staff, and 40% of law enforcement 
personnel felt plea bargaining should not be used; how­
ever, very few judges, D.A. 's, or public defenders agreed. 
As in the juvenile system, the predominant view of those 
favoring plea bargaining was that it should be conducted 
in a manner that would allow the courts to change condi­
tional promises they had made as to disposition provided 
the defendant could also withdraw his plea and ask for a 
trial. 

The rather large number of officials, particularly police 
and probation officers, who expressed the view that plea 
bargaining should be abolished and that it tends to be 
unjust for society and/or the defendant underscores the 
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need to at least build very careful safeguards into the 
entire process . 

STRENGTHENING SAFEGUARDS FOR PLEA BARGAINING 

Study staff c;ncur with the majority vie~ ?f st~nda~d­
setting bodies appellate courts, and crlmlna~ )ustlce 
officials towa~d plea bargaining, viz., that lt presents 
definite dangers (discussed above) but that the~e dangers 
can be controlled and that the advantage~ of thlS system, 
given these controls, outweigh its neg~tlve.a~pects. 
Essentially, study staff support th~ ":nterlm ~e~ommenda­
tions of the National Advisory CommlSSlon on Crlmlnal 
Justice Standards and Goals which, in turn, reflect the 
major concerns of most criminal justice personnel. T~ese 
standards will be summarized here. For more elab?ratlon 
and reasoning behind these standards, the reade~ l~ 14 
referred to the Courts report of the above CommlSSlon. 

RECOMMENVATION 45. Whe~ a ~egotiated guilty 
plea i~ e~te~ed, the Qou~t ~eQo~d ~ho~ld 
Qo~tai~ a Qlea~ ~tateme~t on the p~eQ~~e 
Qo~ditio~~ u~de~ whiQh it i~ e~te~ed a~d 
the Qou~t'~ ~ea~c~ nO~ aQQepti~g it. 

RECOMMENVATION 46. Ta maximize equ~lity on 
ju~tiQe, eaQh p~o~eQuto~:~ 04n~Qe ~houl~ 
have a w~itte~ ~et on gu~del~~e~ go~e~~~~g 
the plea ~egotiatio~~ on all ~tann ~~ that 
on niQL 

RECOMMENVATION 47. EaQh judiQial be~Qh ~~ould 
e~tabli~h Qlea~ time limit~ ante~ wh~Qh 
plea ~egotiatio~~ may ~o lo~ge~ be aQ~epted, 
eXQept i~ u~u~ual Qi~Qum~ta~Qe~ a~d w~th 
the app~oval on judge a~d p~o~eQuto~. 

The purpose of this recommendatio~ is to avoid last­
minute deals which create havoc wlth the scheduling of 
court calendars. 

RECOMMENVATION 48. No plea ~egotiatlo~~ ~~ould 
be aQ~epted u~le~~ the dene~da~t o~ m~~O~ 
ha~ had the opr-o~tu~lty nO~ Qou~~el a~d, 
in he ha~ Qou~hel, ~hould be Qo~duQted o~ly 
i~ the p~e~e~Qe On Qou~~el. 

RECOMMENVATION 49. Ab~olutely ~o p~e~~u~e o~ 
i~duQeme~t~ ~hould be utilized to e~Qou~age 
a dene~da~t o~ ml~o~ to e~te~ i~to a plea 
~egotlatio~. 
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RECOMMENVATION 50. The Qou~t ~hould ~ot e~te~ 
i~to plea ba~gai~~ but ~hould Qa~enully 
~eview a~y ~uQh ~egotiatlon~ a~ outli~ed by 
the Natlo~al Advi~o~y Comml~~lo~ o~ C~lmi~al 
Ju~tlQe Sta~da~d~ a~d Goal~.15 

ADVERSARY NATURE OF JUVENILE COURT PROCEEDINGS 

INTRODUCTION 

Juvenile Courts have moved a long way from the original 
parens patriae philosophy to their present, more 
legalistically-oriented adversary stance. The early 
goals of the Juvenile Court were investigating, diag­
nosing, and prescribing treatment--not adjudging guilt or 
fixing blame. This emphasis on sociological jurisprudence 
has resulted in a lack of due process protection. "In the 
exuberant belief that court-ordered social service would 
be a cure-all for the problem of juvenile crime, strict 
legal pro~edures and attorneys were usually excluded from 
the Juvenlle Court process. II 6 Because the question of 
whether or not the Juvenile Court is a legal agency 
established for the protection of the community or a 
social agency established for the care and protection of 
minors has a significant effect on the intake process, it 
is considered here as a separate key intake issue. 

JUVENILE RIGHTS 

Since the Juvenile Court has often failed to live up to 
its promise of rehabilitation, its procedures have been 
severely criticized, particularly by appeal courts. One 
such attack was the Gaultl7 decision from the United 
States Supreme Court in 1967, in which several rights 
previously accorded only to adults were extended to 
juveniles. The rights specifically delineated were: 
right against self-incrimination, right to counsel, right 
to notice of charges j right to confrontation and cross­
examination of witnesses, right to a transcript of 
proceedings, and right to an appellate review. The main 
point in Gault was that basic constitutional safeguards 
in criminal cases apply to juveniles. The right against 
self-incrimination has been further reinforced in Cali­
fornia by the 1968 Court of Appeal Teters 1B ruling which· 
specifically extended the provisions of the 1966 United 
States Supreme Court Miranda l9 decision. The California 
Supreme Court declined to hear the Teters case. 
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Three questions left unanswered by gault relate to the 
standard of proof required to sustain criminal allegations 
in juvenile cases, the right to trial by jury and the 
right to bail. The first of these was addressed by the 
United States Supreme Court in its 1970 Winship 20 deci­
sion. In a 6-3 opinion written by Justice Brennan, it was 
decided that Gault should be extended. 

"In sum, the constitutional safeguard of proof 
beyond a reasonable doubt is as much required 
during the adjudicatory stage of a delinquency 
proceeding as are those constitutional safeguards 
applied in Gault ... We therefore hold, in agree­
ment with Chief Judge Fuld in dissent in the 
Court of Appeals (New Yorker), 'that where a 
l2-year old child is charged with an act of 
stealing which renders him liable to confinement 
for as long as six years, then, as a matter of 
due process ... the case against him must be proved 
beyond a reasonable doubt.'" 

According to Brennan's quotation of Fuld, a key factor is 
the defendant's liability to confinement. With respect to 
CalifoYnia law, it is not clear that Winship would apply 
in 601 W&r cases where the minor was not subject to CYA 
commitment. However, a California Court of Appeal did 
rule in 1970 (prior to Winship) that: 

"Even though the amended petition was filed 
under Section 601, the minor rightly may de­
mand that proof of the allegation of the 
commission of felonies must meet the same 
standards as if the petition was brought 
under Section 602, namely a preponderance of 
evidence legally admissible in the trial of 
criminal cases.,,21 

This contradicts Section 701 W&r which states: 

" .. . However, proof beyond a reasonable doubt 
supported by evidence, legally admissible in 
the trial of criminal cases, must be adduced 
to support a finding that the minor is a 
person described by Section 600 or 601." 

Thus, while the standard of proof required for 602 W&r is 
clearly defined, the same is not true for 601 war allega­
tions. 

The right to a jury trial for a juvenile is an issue which 
was addressed by the United States Supreme Court in 1971 
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in McKeiver vs. Pennsylvania. 22 Although the court was 
badly split, it held that a jury trial for juveniles is 
not a constitutional requirement. The possibility was 
left with the states, since Justice Blackmun in McKeiveT 
noted: "If, in its wisdom, any State feels the jury 
trial is desirable in all cases, or in certain kinds, 
there appears to be no impediment to its installing a 
system embracing that feature." 

The question of the right to bail has plagued the adult 
criminal justice system for decades. Some of the same 
issues are involved in the detention of juveniles. It 
is often argued that a minor does not have the right to 
liberty but rather has the right to be in custody of 
his parents and the juvenile law is written so as to 
take this ~ight away only in very restricted cir~umstances. 
However, since the most common reason for detentlon 
(other than the unwillingness of the parents for release) 
appears to be that the minor is a threat ~o him~e~f or 
the community it has been argued that thls punItIve 
detention is in violation of due process rights. 23 The 
application of right to bail to juveniles has been ques­
tioned by the Advisory Commission on Goals and Standards: 

"In view of the recognized inadequacies of the 
bail system as it is now generally practiced 
for adults, it would be more prudent in juve­
nile justice to pursue ~ome of the new dev~lop­
ments in the area of ball program alternatIves 
such as release on own recognizance, or release 
to a third party, than to impose an esse~tial~y 
faulty and discriminatory system on the JuvenIle 
process. n24 

STUDY RESULTS 

During the conduct of the present study, the issu~ of the. 
adversary aspect of juvenile court was addr~s~ed I~ th~ee 
ways: personal interviews with in~olved crl~lna~ Justlce 
officials, questionnaires to juvenIle probat~on I~take 
staff in the seven study counties, and questIonnalres.to 
senior criminal justice officials throughout the remaInder 
of the state. Responses to the pertinent aspects of the 
questionnaires are tabulated in Exhibit 6-3. 

Thus it can be seen that 28% of the respondents felt that 
juve~iles should have all the ~ights ~f adult.defen~ants, 
including right to bail and trlal by Jury, whIle 72~ fe~t 
they should not. Public defenders were the only group In 
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which the majority felt juveniles should have all adult 
rights. Only 15% of the respondents felt that it should 
return to the original non-adversary philosophy. Regard­
ing the question of detention by the Juvenile Court at 
the detention hearing, only 8% felt that the court 
detained the minor too often; 40% of the respondents felt 
that the court did not detain as often as they should. 
Significant differences are apparent between the various 
classes of respondents. 

There is an obvious dichotomy in the juvenile system 
regarding the treatment of 601 and 602 W&r allegations. 
As was observed earlier, Gault and Winship have defined 
due process rights for those juveniles accused of serious 
crimes; however, equivalent rights are not necessarily 
afforded to youths alleged to have commited offenses 
which are not defined by the Penal Code (e.g., 601 W&r), 
For example, the detention decisions made by juvenile 
hall intake unit and the juvenile court judge appear to 
be greatly influenced by the section of the W&r code 
under which the minor was arrested. Typical release! 
detention rates for 601 and 602 W&r arrestees are shown 
in Exhibit 6-4 (These rates vary widely from county to 
county; the ones shown are a composite). Thus, of 100 
minors brought to juvenile hall on 601 W&r allegations, 
65 are released pursuant to Section 628 war, while 35 
are detained at the hall; however, at the detention 
hearing typically 30 (of the 35) are further detained 
(Section 636 W&r). The processing of 602's is consider­
ably different: typically.60 percent are detained 
initially at the hall yet more than half of these are 
released by the court. Presumably the aforementioned' 
due process rights regarding criminal allegations are 
responsible for the high proportion of release at the 
detention hearing for 602 W&r allegations. One result 
of this is the erosion of respect for "j'ustice" in the 
mind of the detained 601 W&r offender: he must remain 
in the hall while the far more serious offender is 
released. 

Asa part of the questionnaires in the seven study 
counties, juvenile probation staff were specifically 
asked to indicate whether they felt each of the seven 
criteria in Section 628 W&r for detaining a minor was 
clear and appropriate. Of those responding, 88 percent 
felt .that criteria 5 ("The minor is likely to flee the 
jurisdiction of the court") was clear and appropriate; 
only 77 percent felt that "The minor is physically 
dangerous to the public because of a mental or physical 
deficiency disorder or abnormality." was a clear and 
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Released By 
Probation 

Exld.bi t 6 - 4 

TYPICAL PROCESSING 
OF 601/602 W&I ~RRESTEES 

Juvenile 
Hall 

1---------
(100/100) 

Detained By 
Probation 

----- ---- ~-------

(65/40) 

Released By 
Court 

f....---------
(5/25) 

(35/60) 

Detained By 
Court 

--------
(30/35) 

NOTE: Numbers in parentheses indicate typical percentage flows of 601/602 minors. 
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appropriate criterion for detention. Responses regarding 
clarity and appropriateness of the other criteria were 
between 77 and 88 percent. 

RECOMMENVATION 51. Juvenlle cou~t p~oce~~ing 
~hould clea~ly di~t~ngul~h between m~no~~ 
alleged ~o have commltted ~pec~nlc ~e~l­
ou~ c~im~nal act~ (602 W&I), and tho~e 
alleged to have exh~blted p~e-dellnquent 
behavio~ (601 W&Il. 

Study staff essentially concurs with the philosophy 
proposed by the National Advisory Commission on Criminal 
Justice Standards and Goals regarding the court handling 
of juveniles: 

"The objective of reform should not be to 
render the court processing of juveniles indis­
tinguishable from the processing of adult crimi­
nal defendants. Rather, it should be to improve 
the effectiveness of the court process as part 
of a rehabilitative juvenile justice system and 
to strike a reasonable balance between the need 
to maintain flexibility and the need to prevent 
unjustified findings of delinquency, neglect, 
or dependency.1!25 

Juveniles should only be institutionalized upon a deter­
mination of delinquency and a finding that no other 
disposition would suffice. Further, the determination 
of delinquency should require proof that " ... the juve­
nile has committed an act that, if commited by an adult 
would constitute a criminal offense.,,26 Pre-delinquent 
minors (i.e., "conduct illegal for children only") should 
not be institutionalized in IIfacilities traditionally 
utilized for the detention of children believed to have 
engaged in relatively serious antisocial conduct."27 
The processing of these pre-delinquent juveniles should 
stress rehabilitation, not punishment and deterrence. 

RECOMMENVATION 52. Vetentian 06 juvenlle~ 
p~~o~ to a hea~~ng ~hould be minim~zed; 
the u~e On adequate ~helte~ 6ac~l~tie~, 
~uch a~ 60~te~ home~, g~oup home6, and 
othe~ phy~~cally non-~e~tnict~ng ~~tua­
tion~ ~hould be encou~aged wheneve~ 
po~~ible. 
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THE NON-ADJUDICATED OFFENDER 

In California, as in the rest of the country, local 
detention/correctional facilities are utilized to confine 
both adjudicate~ and non-adjudicated offenders. The 
sequence of decision points through which the offender 
passes and the factors which affect these decisions have 
been discussed extensively in Chapter Three. An overview 
of the process as it relates to local detention facilities 
is shown in Exhibit 6-5. Thus, there are four possible 
reasons for which an offender is incarcerated: 

• not yet arraigned 
• arraigned and awaiting trial 
• convicted and awaiting further legal action 
• serving a jail sentence. 

There is another possibility, being held for other 
authorities. Since decisions relating to this category 
are typically outside of the local jurisdiction, it is 
not shown in Exhibit 6-5. 

A summary of some of the characteristics of jail popula­
tions and facilities is provided in Exhibit 6-6. The 
facilities included in the study from which the data was 
taken 28 include all local detention facilities. Although 
the data is from 1970 and several facilities tave since 
changed, a good perception of local incarceration is 
presented. Tabulations are made for the United States, 
California, and the main geographic areas being considered 
in this study. 

Slightly over one half (52%) of the jail population in 
California was actually serving a sentence at the time, 
compared to 43% for the country as a whole. Los Angeles 
County had only 42% of the inmates who were serving a 
sentence, while Placer and Stanislaus Counties (combined) 
had 63%. Less than one facility in four (24%) throughout 
the state contained educational facilities or programs, 
and only 43% provided recreational facilities or programs. 

However, in considering the effect which the non-adjudi­
cated offender has relative to programs for the serttenced 
prisoner, it is important to distinguish between those 
facilities which have both types of inmates and those 
facilities which only house sentenced offenders. Obviously, 
the non-adjudicated offender has no impact on the correc­
tional programs offered in those facilities which have only 
sentenced inmates, except possibly for the overall county 
budget allocations. 
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In the seve'n specific counties under consideration in 
the study, 65% of the sentenced inmates are housed in 
"correctional facilities,1I i.e., facilities which retain 
only offenders who have been adjudicated and sentenced. 
The remaining 35% are inmates in facilities which have 
both adjudicated and non-adjudicated offenders. Popula­
tion comparisons for these "jail" facilities are given 
in Exhibit 6-7. The sentenced offenders now become a 
distinct minority in these facilities, ranging from 20% 
in Los Angeles County to 43% in Placer/Stanislaus. 

The existence of the high proportion of non-adjudicated 
offenders has a significant impact on correctional 
programs in these faCilities, to the extent that pro­
grams do not exist in many of them. This is primarily 
due to the excessive resources which are tied up by the 
non-adjudicated offender during his period of' detention 
(classification, segregation, emotional problems, numer­
ous visits, etc.). 

The actual pressure of the sentenced offender in the 
"jail" facility is typically the result of one of two 
factors: 

• The county does not operate an appropriate 
"correctional" facility (honor farm, camp, 
rehabilitation center, etc.). 

• The offender is considered to be too much of 
a risk to be assigned to a minimum security 
facility. 

Many of the smaller counties have only one local detention 
facility and ,hence inherently have both sentenced and 
unsentenced offenders in the facility. Counties which 
operate minimal security facilities for 'unsentenced offend­
ers still cannot remove them completely from the more 
secure jail faCilities, since many of them are Classified 
as being inappropriate far minimal security handling . 

RECOMMENVATION 53. All Qaun~ie~ ~hauld p~avide 
m~n~mum ~eQu~ity 6aQil~t~e~ and p~og~am~-­
Qommuni~y Qo~~eQ~~onal Qen~e~~--6o~ app~op­
~iate ~en~enQed o66ende~~ . 

I 

This recommendation is consistent with the standards 
proposed by the National Advisory Commission. 29 It pro­
vides the mechanism for attempting to reintegrate suitable 
offenders away from the repressive atmosphere associated 
with the usual county jail. Staffing patterns could be 

213 



~ 

III 
::s 

'" 1-.-
Will 
U''-

'" C 

.-'" 0... ..., 
Vl 

'" ~ 
VI 
0 0 

W aI ..., 
"'C'" 

"

."" ,', 
, . 

1- ...... ::<: 
.j.J ~ 

c"'c 
O:::E: '" W Vl 

X 
t-< 

>, 
0"" 

0 
~ 

ccnc 
",W:::S 
Vl''- 0 

OW 

0 
VI 
aI>' 

VI'-"" 
OalC 

....J OJ :::s 
CO 

c:c W 

t ~ zu) 

r HP=: 
r::l~ 
HZ 

I 
00 
XU) 

H 
U)P=: 
~p.. 
H 
~r::l 
Hf.Q 
.-4t-< 
H-:::r: 

f:-.. Uu 
J <r:H 

\0 [.l.;r::l 
0 

+-I ~t-:l . .-{ Or::l 
..0 [.l.;-:::r: 
'M J 

,.f; 

~ Cf)Z 
~ ZO 
~ OZ 

U) 
Hr::l 

~~ 
p.. 
~r::l 
Of.Q 
Ut-< 

-:::r: 
ZU 
OH 
Hr::l 
t-<O 
-:::r:1J 
.-4r::l 
O-:::r: 
p.. 
0 
p.. 

~ ........ ,., ., .... ' ............... ' ...... - .... ~ ...... ¥' ~~l.. ...... ,':";' ... ". 

~ ... - ... ·<-'<t .... ,...-..... z~~::::;z,,.,.. ... Ff "." \ 

t.O M ,..... .:0 ct) 

CO . . . . 
N N N N N 

,- '<T '<T 

0'> " '<T N " N . . 
U) U) C'<") 0'> 0 

.- t.O N 

t.O 0'> '<T " '<T . . . 
0- M CO 0 " ...... C'<") M N 

U"l .- ,.- 0'> 0 
'<T . . 
'<T U) ,.- C'<") 0 

" ,.- U) N 

---~ .....,. 
-0 
aI 
C 
OJ 
',- ---'" ~ 

I- ........ 
I-
c:c C 

0 ..., ...... 
aI .j.J 

>- U 
c:c ..., 

0 ......... 0-

z: ~ '" ........ OJ 
I- aI 
0 ,..... ....J 

'" VI ''- I-
aI I- aI ..... I- .s:: ..., ..., 

...... OJ l-
I- C :::s ......... 
0 ''- u.. ~ 

.s:: ..., ....... ..., ..... OJ 
:::s '" C 1/1 

c:c 3: .,... aI 
C c:c ..., u 
0 l- .... e: 
.,.. W -0 rt! aI ..., .s:: C 3: ..., 
'" 

..., 
'" c:c C 

.- 0 <IJ 
:::s -0 VI Vl 
0.. I- aI C 
0 0 C 0 OJ 

0... '+- OJ III C .,... l- ..... 
aI -0 '" aI > ..., ,..... I- 0... I-

'" W I- <IJ 
E :t: c:c "0 Vl 
C aI 

...... III VI 
..., III 

C e: U C 
.- 0 0 ..... 0 
rt! VI VI > VI ..., l- I- e: I-
0 aI <IJ 0 aI 
I- 0... 0... U 0... 

214 

", ... 
.,.. E 
C.-
1-1-
ow 
'+-
''- C 
.-0 
rt! 

U 
,-

aI U • 
.s::CC'<") 
I- :::". .... 

00'> 
EUr­
o 
I- '" .. ,+-.,... I-

~<ll 
-Ol-..t:l 
<lJoE 
..., '+- aI 
0.. ..... ..., 

"' .... 0.. 
"'0"'41 
"'WV) 

-

1 
1 

1 
! 

l 
1 
i 

determined locally, but in general should stress the 
objectives of the community corrections concept as the 
chief criteria. 30 The determination of offender approp­
riateness should be done by a decision-making group 
which VJould follow and direct the inmate's program 
through the local correctional system. 31 

RECOMMENVATION 54. Poiiee depa~tme~t~ ~houid 
mai~tai~ o~iy tho~e 6aeilitie~ ~eee~~a~y 
no~ ~ho~t-te~m p~oee~~i~g on onne~de~~ 
immediateiy 6oiiowi~g a~~e~t; othe~ 
detentio~,a~d eo~~eetio~al 6aeility 
~e~po~~ibilitie~ ~hould be ha~dled by 
eounty o~ ~egio~ai ageneie~. 

The implementation of this recommendation would remove 
many local police de~artment jails from the detention/ 
correctional system. 2 In conjunction with the previous 
recommendation, this would provide the opportunity for 
sentenced offenders to be assigned to an appropriate 
local correctional program/facility . 

Another aspect of the problem concerning the effect of 
the presence of non-adjudicated offenders on correctional 
programs for sentenced offenders is the reason for the 
initial detention of offenders. Was there an alternative 
to incarceration? Although this same question has been 
discussed elsewhere in the report (see Recommendations 9, 
10, 12, 13, 39, 40), it is considered again now from the 
perspective of the detention system as well as the 
indi vidual. 

As can be seen in Exhibit 6-5, non-adjudicated offenders 
can be reduced in number through three alternatives: 
citation, bail and O.R. Questionnaire responses from 
ranking criminal justice officials throughout the state 
showed that they were almost exactly divided as to 
whether police on-the-street citation programs were 
under-utilized or used to the appropriate extent (2% 

.-----.-----.---..,., .,-..:.... ... ~ ''',M'' ___ • 

felt that they were over-utilized or shou1d not be used). 
One third of the law enforcement officials felt citations 
were under-utilized, with two thirds feeling they were 
used appropriately. Of the other officials (CPO's, D.A. 's 
public defenders and judges), more than 60% felt that 
citations were under-utilized. On the question of O.R. 
release from jail, 32% of the statewide sample felt they 
were under-utilized, 47% felt they were used appropriately, 
and 21% felt they were over-utilized. For law enforcement 
officials only, these responses were 12%, 42%, and 46% 
respectively, while for the remaining officials the 
responses were 42%, 50%, and 8% respectively. 
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R E C 0 MM E NVA T ION 55. Law e.nn 0 Jtc. e.m e.nt ag e.nc.-i e..6 
.6hould maQe. max-imum U.6e. 96 c.itation.6 in lie.u 
on pJte.-aJtJtaignme.nt c.onnine.me.nt; pJtogJtam.6 
that pe.Jtmit non-adjud-ic.ate.d ~e.6e.nda~t.6 ~o be. 
Jte.le.a~e.d on the.iJt own Jte.c.ogn~zanc.e ~n t~e.u 
on mone.taJty bail .6hould be. expande.d. 

More extensive use of citation and O.R. r~lea~e~-in appro~ 
priate cases--would reduce the average dally ]all populatlon 
considerably throughout the state.~j T~us, as w~ll as tor 
the "reduced penetration" aspects descrlbed earller, these 
practices would also provide for better control of deten­
tion and correctional resources. 
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