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PREFACE

This research project was undertaken for the California
Office of Criminal Justice Planning (OCJP). Funding was
provided through OCJP grant #1593-E. Responsibility for
the study was vested in:

Anthony L. Palumbo, OCJP Executive Director
Palmer Stinson, Chief, Planning and Programs
Richard P. Gist, OCJP Project Manager

The study involved part-time efforts of many researchers,
including Public Systems incorporated staff members,
selected special consultants, project advisory board,
and consultants from the California Youth Authority.

The broad objectives of the study were: (1) to document
the many facets of the process through which offenders
pass prior to entering the correctional system (viz.,

the intake system); (2) to evaluate the potential for
increased diversion programs; and (3) to make recommenda-
tions for the improvement of the intake process,

The study should be useful to practicing professionals
and administrators in the various criminal justice agen-
cies involved in the intake process. It should also
provide a basis for future local and state planning
efforts and for developing legislation to enhance intake
and the criminal justice system in general in the State
of California.

The opinions and recommendations expressed in this report
are those of the professional project study team and do
not necessarily represent the concurrence of OCJP, the
members of the advisory committee, or the various agencies
contacted during the study.
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disinicet attorneys Lo assist them in evaluating
evidence and declding what changes to file as well
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the minon Ais nepresented by counsel,
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existing conflict between Section 635 WEI and Zhe
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RECOMMENDATTON 8. Seation 701 WET dhould be amended o
cleanly nequine bdfurcated heardings, at Least to
Lthe extent of dpecdfying that the junisdictional
and didpositional on social study pontions of the
probation officen’s dAnved tigartion be prepared as
deparate documents and prohibiting the count fuom
reading the Latten until and unless a §inding hes
been made.

RECOMMENDATTION 9, Fach Law engorcement agency Should
spell out specific pobicy and procedune guideldnes
o encourage maximum use of odtations fon eligible
misdemeanants .

RECOMMENDATTON 10, FEach fLaw enforcement agency &howbd
dpell out specific enitenia to mimimize the degree
of penetration of minor on marginal offenders Anto
the justice system and to {mpose the Least nesinio-
tion on the freedam of of fendens consistent with
adequate profection of soclety; guidelines shauld
be established to provide "jall 0.RM noutinely
fon eligible offendens.

RECOMMENDATION 11, Fach Law enforcement agency showld
tmplement noutine data colfeetion procedures which
would enable administriatons to evaluate departmental
operations reganding (ntake dec.isdion making; specdf.ic
data xeganding reolease [849 (b) P.C.] showld be
colfected and analyzed,
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countywide 0.R. program geaned at neleas.ing allf o
defendants whe are as Likely to appear in count as
Those who post bail, This showld {nelude those.
charged with felonies. While the primany crdterion
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RECOMMENDATION 13, Eveny county should attempt to
{mpLement supervised 0.R. proghams for higher rish
ofgendens similar to the Des Moines, Towa program,

RECOMMENDATION 14. 1000 P.cC. diversion should be
granted routinely to those defendants who ane (1)
eligible, and (2) webling to accept and cooperate
wlth the program recommended by Zhe probation
depattment,

RECOMMENDATION 15. Probatian staff should recommend
That defendants placed on diversion beoneleased
grom such programs and Fhe charged dismissed at
the earfiest reasonable time.
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RECOMMENDATTION 16. ALL prosecuting atlonneys should
formulate initial scheening poldoles that incan-
porate the thrust of Standand 1.7 proposded by the
National Advisony Commisslon on Criminal Justice
Standanrds and Goals in Lts neport on the Counts.

RECOMMENDATION 17, Each prosecutonrial ageney should
dmplement noutine data collectlon procedures io
enable administratons to evaluate agency opera-
tdons and to provdide othen criminal Jusdtice agen-
a.tes with feedback information neganding proseci-
torial deadlslon making.

RUCOMMENDATION T8, The Bureau of Crdminal Statistios
should include, as pant of {ts routine data
gathening and annwal publishing of data, Angorma~-
thon on the dntake and sentencing phocesses of
the Lowen counts,

RECOMMENDATTON 19. Each county should implement a
count balf program wheneby defendants may post
batl dinectly with the count and nrecedve baak'aﬂﬂ
but a necessany handling fee if they heep thedin
count appearances.

RECOMMENDATION 20. Lowes courits should nequest proba-
tilon presentence neponts at Leasdt fn all cabes
whenre they anre considering imposing fail sentences
of 44x months oh mone unbessd they already have
obtained duch a nepornt within the fast yeanr oL
the defendant {4 already .in the formal cornrecitional
dystem,

RECOMMENDATION 27, Sectdion 23102.3(h) of t@e Caldfornia
Vehicle Code should be amended to specdfy Lthat
presentence Lnvestigations on second Lime drunk
drivens anre to be prepared by #he county probation
deparimenit,

RECOMMENDATION 22. Counrts should not place defendants
on formal probatdlon without §insit requesting a
presdentence report,

RECOMMENDATION 23, The State Judicial Counclidl and Lhe
presdiding judges of ecach beneh should make increased
effonts Lo provide negulan Lnaining, both of the
conference type and by means 0f whitfen guidelines,
geared ail providing more consisiency in sentencing
for similan Lypes of offenses and offendens,
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RECOMMENDATTION 24. Diversdon should not take the place
74 decndminaldzation through Legdlslative changes.

RECOMMENDATION 25. Ddvenrsdon programs should not be
used where release from the system would have been
the disposition,

RECOMMENDATION-26. The 0ffice 0f Criminal Justice Plan-
ning should undertake a program to establidh at
Leasd mindmal diversion standands for the &tatewdide
application of diversdion alternaitives, on both Lhe
fuvendle and adulit Levels.

RECOMMENDATION 27. The Offdce of Cadiminal Jusitice Plan-
ning should develop a diverd.ion cvaluatdion masten
plan. The plan should be a broad, scilentdfically
valid, experdimental design, which would Lead to a
better undenstanding of the efficacy of diversdon,

RECOMMENDATTION 28. Specdfle profects should be funded
to evaluate the effectlivencsdd of various modes of
diversdon gor various types of offendens against
not only monre formal chdminal justice processdng,
but alsc against even Lesd nrestrictive handling
(e.g., no theatment at all on "coundeld and release').
These projects should recedve prlority over dupldi-
cated diversdion projectd .in different counties.

RECOMMENDATTION 29. Police-Level divension for juvendles
Should be mone fully evaluated; major questions to
be answered revolve around the relative value of
police-provided as opposed to police-referral
seqvice.

RECOMMENDATION 30. Prdich to the funding of a potential
ddivernsion program, operational guidelines should
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specdfdle program evaluation methodology, and the
means by which curnent program Lnformation L4 to
be made avallable to divernsdon decision makens.

RECOMMENDATION 371. Diverslon programs should have
elient performance reviewsd at explicit times,
with fustiflcation for retentdion Ln the progham at
ecach review. ITn general, divers.lon programs
dhould be for a maximum of one yean.
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RECOMMENDATION 32, Degense counseld should always be
avadlable at the hequest of Lhe defendant {on, in
the case of minors, of his parent ok guardian) at
all stages of diversdion phrocessding.

RECOMMENDATION 33. lLegdsblation should be drafted which
would enable successful diversion clients Lo have
approphriate dispositions Listed Ln thedlrn crniminal
annest necond, L.e., to show clearly that tLhe
charge(s) were dismissed.

RECOMMENDATION 34. Sitate and Local governmenits should
make avallable the {funds essential Lo allow commund-
ties to develop the range of Linpatienit and outlpa-
Lient senvices neceddary Lo handle the common drunk
outside of Lhe cadminal justice system. AL the same
time, the State should consdden adopting the Undform
Aleoholdism and ITntoxiflication Act.

RECOMMENDATION 35. A4 soon as reasonably adequate aliterna-
tlves to the jadll (on allernatdives thatl anre atl Leasi
as adequate) can be developed, the Legislature should
nepeal Legislation which makes common drunkenness a
erdme.

RECOMMENDATTION 36. Laws governing Lhe use, possession,
manufacture, or sale of marijuana should be made
sdmilan to those Laws goveunding aleohol.

RECOMMENDATION 37. ALL Laws which prohiblil private sexual
behavior between consenting adulits, Lncluding prosti~
tution and homosexualdity, should be repealed by +Lhe
Legislatunre.

RECQMMENDATTION 38. ALL Laws prohibiting public on private
gambl.ing should be nrepeated.

RECOMMENDATION 39. Every effort should be made to maximize
the development of community-based alternatives Lo the
fuvendile jusitice system, particularly fon those youths
whose behavion Ais not such that (£ would constitute a
endime for an adult.

RECOMMENDATION 40. Everny effort should be made to maximize
the development of divernsdion alternatives (Lo routine
processing) within the fuvendile justice system fohr
these types of youths.
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to enter .Lnto a plea negoidlatlon,

RECOMMENDATION 50. The court should not entern into plea
bargadins but should carefully rev.iew any such nego-
tlationd as outlined by the National Advisory Commis-
sAdon on Crdminal Justice Standards and Goals.

XX

XX1



CHAPTER ONE
INTRODUCTION

Crime, and socicty's reaction to and handling of it,
continues to be one of the primary concerns of almost
every citizen. Rocked with regularity by carthquake-
size crimes such as the "Zebra"™ killings and SLA assas-
sination and kidnaping and the almost daily tremors of
the Watergate afltermath, the public is constantly recel-
ing in confusion over the causecs and pervasiveness of
crime at every level of socicty and the scemingly [lutile
efforts to fight it.

This study has no more solutions for these overall prob-
lems than any other study or individual. However, it
does address a specific portion of the criminal justice
apparatus in California, viz,, the corrcctional ‘intake
system, and makes a number of rccommendations that it

is believed would improve that part of the criminal
justice system and, hopefully, thereby would enable
other parts of the system to function more effectively.

This introductory chapter provides a briefl statement of
the study background and objectives, an overview of the
correctional intake system as a whole, and a summary of
the methodology used.

STUDY BACKGROUND

Along with other facets of the crime problem, the in-
take portion of the correctional system has, during the
past few years, been the source of growing concern and
controversy. The failure of the overall correctional
system to reduce crime effectively, the concern over

the labeling and stigmatization of the criminal justice
machinery, the exorbitant costs of that machinery, the
trends to handle many "offenders'" in other types of pro-
grams, the requestioning of the purpose and scope of
corrections, the wide disparity in intake decision
making among agencies and jurisdictions, the increasing
safeguards on individual rights, and numerous other
issues have focused attention again and again on those
processes that lead to formal handling by the correctional
system.




As far as the study staff is aware, there has never been

a systematic examination of correctional intake pro-
cedures and processes in California. The 1971 Califormnia
Correctiocnal System Study, performed under the auspices

of the State Board of Corrections, originally was intended
to encompass intake as well as other correctional issues
but, due to budget and time constraints, the intake system
had to be eliminated. The scope of that major study was
limited to that part of the correctional system from
adjudication or sentencing through discharge. However,
from the inception of the study, criminal justice officials
and workers throughout the State voiced considerable con-
cern over the elimination of the intake system from the

study's focus. Hence, the very first recommendation of
the study staff was that:

"The State of California should immediately
undertake a study of the intake process in the
entire correctional system. Included in such

a study should be the intake process involving
both adults and juveniles, the use of citations,
bail and O0.R. (i.e., release of persons on

their own recognizance), housing of unsentenced
offenders, and the need for diverting certain
categories of behavior out of the correctional

systeT into some other more appropriate sys-
tem."

In July, 1972, the California Probation, Parole and Cor-
rectional Association formally requested Governor Reagan
to initiate such a study of the intake system. The
Governor subsequently requested the California Council on
Criminal Justice (since renamed the Office of Criminal
Justice Planning) to consider this request. The Council
did plan and fund such a study--although on a much smaller
scale than many had hoped for originally, In August,
1973, the study contract was awarded. -

STUDY OBJECTIVES

As defined by the Califormnia Council on Criminal Justice

in their Request for Proposals, the major objectives of
this study were:

(1) "To provide a detailed report to correctional
administrators, Council staffs, regional
criminal justice planning staffs, and others
concerning the process at each of the de-
cision points through which an offender
passes before entering the correctional sys-
tem, and to make recommendations." :

TRootnote references appear at the end of the report.
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(2) "To adequately document to officials
of government, legislators, and the
public the potential for increased ‘use
of diversion for the purpose of mini-
mizing the penstration into the crim-
inal justice system of persons whose
behavior is essentially non-criminal
or marginally criminal and for the
purpose of moving such persons out of
the formal criminal justice system
into an alternative, and to make rec-
ommendations."

(3) "To thoroughly describe the impact on
correctional programs which takes place
as a result of detaining alleged but
non-adjudicated offenders in_custodial
settings operated by correctional
agencies, and to make recommendations."

The first major thrust of the study was the'development
of models of the intake decision process which currently
exists. It was immediately clear that the adult and
juvenile processes are Very different in many aspects.
Hence, separate descriptive models have been deyeloped
for each. Furthermore, the process includes points of
discretion involving law enforcement, probation, prose-
cution and courts, so each of these agencies has been _
investigated in some detail. Separate.Juvenl}e.and Adult
Intake models, with a discussion of_mg]or denglon points,
alternatives, and influences on decision making, are
presented in Chapters Two and Three.

° -
The conicept of diversion has become increasingly popular
with many criminal justice personnel, particularly those
from corrections, in the last few years--although it 1s
also challenged by many, notably some law enforcement
officials. Because of the existing controversy and the
tremendous potential of diversion, study staff have de-
voted a major portion of the study resources to a system-
atic investigation and analysis of‘dlve;51on,_both in
theory and practice. A comprehensive discussion of diver-
sion is provided in Chapter Four.

The RFP specifically asked for an examination of the
potential for greater diversion of '"victimless' offenders
and juveniles whose behavior is not illegal for adults,
but noted that dependent children (as defined by Section




600 WGI) were not to be included in the study. Because
of the importance and complexity of this issue, Chapter
Five is devoted to the question of inappropriate clien-
tele.

Several other critical intake issues which required special
consideration emerged during the course of the study.

These issues, along with the question of the impact of
unsentenced jail inmates on correctional programs for the
sentenced inmate, are addressed in Chapter Six.

INTAKE PROCESS OVERVIEW

The California Correctional System Study pointed out that
in 1970 there were approximately 274,000 persons in the
formal correctional system on any one day and that the
annual cost for handling these offenders exceeded
$220,000,000.% This correctional population represents
about one fifth of the number of arrest. in a given year
although these offenders probably account for more than
one fifth of the total agrests due to multiple arrests of
the same person. In any event, it is clear that the
arrest and intake machinery acts like a giant sieve which
sorts out the vast majority of offenders prior to adjudi-
cation and sentence.

Exhibits 1-1 and 1-2, which are flow charts of the Juvenile
Intake and the Adult Intake Process respectively, present
an oversimplified picture of this sieve. Each process con-
sists of a complex series of decision points and alterna-
tives that are discussed in detail in Chapters Two and
Three. 1In both the juvenile and adult systems, the police
are normally the first point of contact with the offender.
Their options generally consist of releasing the person,
diverting him into an alternative program to the justice
system, citing him, or arresting and booking him. In the
juvenile network, probation personnel make the next

series of decisions which include similar alternatives of
release, diversion, or further penetration into the systenm
(in or out of custody) by means of filing a petition for a
court hearing. The juvenile court then determines issues
of guilt and disposition. In the adult system, the prose-
cution attorney plays a role similar to that of probation
in the juvenile system with regard to the decision of
requesting a formal court hearing. Again, questions of
guilt and sentence are resolved by the court, often
assisted in the latter decision by a report from the
probation department (as is also the case in the juvenile
system).

ERRGRCHE S |

JUVENILE INTAKE PROCESS

Exhibit 1-1.
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ADULT INTAKE PROCESS

Exhibit 1-2.
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As an example of this sieve-like action of the intake
process, there were 353,000 juvenile arrests in 1972;
161,000 initial referrals to probation for screening;
48,000 initial petitions filed with the juvenile court;
and 29,000 initial declarations of wardship by that
court.®’* Thus, only 8% of juvenile arrests resulted

in initial declarations of wardship (although many
arrests were doubtlessly of the same individuals and of
youths who had already been made wards of the court). A
more detailed example of the adult system for handling
felony arrests is shown in Exhibit 1-3. Of each 1,000
felony arrests in 1972, only 230 or 23% were convicted
and sentenced in superior court although another 42%
were charged in lower court (with the dispositions being
unknown). As the Bureau of Criminal Statistics points
out: '"Felony arrests are reviewed and screened from the
time of arrest to release or court senténce. Each set
of agencies administering criminal justice reviews the
defendant's alleged crime and culls out the innocent and
the less serious offender.'’

From this funneling phenomenon, two major questions
emerge. First, why do so many arrestees drop out of the
criminal justice apparatus short of conviction and sent-
ence? Secondly, how are decisions made that remove these
masses of people from the system at various points along
the continuum? These two questions will also be addressed
in detail in Chapters Two and Three on the Juvenile and
Adult Intake Processes. However, it may be noted at this
point that the major reasons for arrestees dropping out of
the system at various stages revolve primarily around the
sufficiency of evidence, the seriousness of the offense,
the perceived threat the offender poses to the community,
the person's prior record and background, his attitude,
the biases of the decision maker, community expectations,
and the availability of alternatives to more formal
processing through the criminal justice apparatus. Wit.
regard to the latter variable, the further a person pene-
trates the justice machinery, the fewer are the alterna-
tives available.

Another point that is readily apparent is the wide disparity
in decision making between counties (and agencies, or even
branch offices within counties). For example, of the seven
sample counties in this study, the percent of felony arrests
resulting in superior court conviction and sentence varied
from 16% to 35%, i.e., more than a 100% differential.
Release at the police level pursuant to 849(b) P.C. varies
tremendously throughout the state; selected studies show
rates of release of felony arrestees from 5% to 37%.°
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*Based on 1000 arrests; some subtotals are inconsistent due to rounding.
SOURCE:
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g While many criminal justice personnel (as well as those

; from other fields) stress the importance of individual-
ized decision-making, i.e., tailored to the individual
offender, gigantic discrepancies in decision making at

: each point in the process make it apparent that many

R other factors besides the offender and his alleged crime

: affect the decisions that are made. It is hoped that

the rest of this report will add to the knowledge we

currently have about these decisions that have such

momentous and often irreversible impact on the lives of
those involved.

STUDY METHODOLOGY

The study team's approach to the collection of data and
formulation of recommendations consisted of careful
review of existing studies and other relevant literature
on the topics under study, initial "brainstorming" meet-
ings with several groups of criminal justice personnel,
extensive use of questionnaires and interview schedules,
efforts to obtain specific information on successful or
promising diversion and other intake programs throughout
the State, computer analysis of questionnaire returns,
and the assistance of a select Advisory Board.

Since the study was to be representative of the intake
system throughout California, CCCJ selected eight sample
counties. Because of the refusal of a key department in
one of those counties to participate in the study, the
final sample consisted of the following seven counties:
Contra Costa, Los Angeles, Marin, Placer, San Diego, San
Mateo and Stanislaus. This sample represents roughly

50% of the total population and of the arrests in the
State.

Detailed questionnaires on decision making and specific
intake issues were sent to all of these counties' adult
and juvenile probation staff who spent 25% or more of
their time on intake assignments (except Los Angeles
County where this sampling criterion was applied to
selected regional offices of the Probation Department),
Similar law enforcement questionnaires were distributed
to the Sheriff's Departments, the largest city police
department, and one other representative police depart-
1rent in each sample county. The actual sampling scheme
was designed to provide optimal representation from each
stratumin the law enforcement population. This resulted

( in a 50% sample from some of the smaller agencies with

o the average sample for the seven counties being 11%.

The total sample amounted to 350 probation and 1,270 law

enforcement staff.
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A separate questionnaire on general intake issues was

distributed to all sheriffs, chief probation officers,
district attorneys, and public offenders in the State,
as well as selected police chiefs and superior, lower,
and juvenile court judges.

The response from probation staff was quite good (84%)

while only 46% of the law enforcement questlonnaires

were returned. The return rate of the law enforcement

questionnaires was low primarily because of the reluct- g
ance of some of the larger departments to commit the - !
time necessary for providing the requested number of e
responses; other departments felt that the subject '

matter of the questionnaire was not appropriate for line

police officers' opinions. The general intake issues

questionnaire, which was mailed to officials throughout

the State, had an overall response rate of 71%, with

each type of agency contributing approximately the same

percentage. )

oo

CHAPTER TWO
THE JUVENILE INTAKE PROCESS

This chapter discusses in some detail the major decision
points, alternatives available, and influences on those
decisions for each of the four decision-making agencies

or individuals involved in the juvenile correctional in-
take process. As is the case with the adult intake sys-
tem, these decision makers include police, probation,
prosecution and courts. In describing California's meth-
ods for processing juveniles through this apparatus, two
major aspects will be examined with regard to each of the
four decision-making groups: (1) the critical decision
points and alternatives available at each point, augmented
by process flow data showing how juveniles are handled at
each decision point, insofar as such data is available;
and (2) a discussion of what actually does and what should
influence decision makers in selecting specific alterna-
tives.

POLICE

The past several years have seen a dramatic change in
philosophy relative to the handling of juveniles in the
criminal justice system. This change has reached all
segments of the criminal justice community but has had
perhaps the most significant impact on the police as the
first point of contact.

OVERVIEW OF DECISION POINTS AND ALTERNATIVES

Exhibit 2-1 provides a simplified diagram of the police
decision-making process with juveniles. Admittedly, some
of the preliminary decision points prior to the fiel
apprehension decision (e.g., decisions as to whether or
not to respond to a request for service, to become involved
with observed incidents, to conduct a preliminary investi-
gation, or to seek a warrant) are omitted for the sake of
simplicity. Those decisions will be discussed in the
following chapter on the Adult Intake Process. Addition-
ally, since the alternatives are virtually identical at
both points, the field apprehension and the station appre-
hension decisions will be discussed together.

11
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POLICE JUVENILE INTAKE PROCESS

Exhibit 2-1.
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Before examining the decision-making process, it is signi-
ficant to note the types of behavior for which police
typically arrest juveniles. Exhibit 2-2 reveals that, in
1972, 53% of all juvenile arrests were for '"delinquent
tendencies'" (i.e., acts, such as incorrigibility and runaway,
that are illegal onl¥ for juveniles), 18% were for minor law
violations, and 29% for major law violations as defined by
the Bureau of Criminal Statistics. Thus, over half of law
enforcement time and resources devoted to arresting juveniles
were spent on processing persons who could not be arrested

if they were 18 years old; less than 30% of such police

resources were devoted to '"major crimes'" committed by the
juveniles.

Once the police focus on a juvenile as a possible subject of
arrest, the alternatives available include release (sometimes
called "counsel and release'"), diversion to a non-criminal
justice program or facility, diversion to a program operated
by that police agency itself (such as informal supervision
for a few weeks or months), citation to appear before the

probation department, or arrest and direct in-custody refer-
ral to juvenile hall. °

Unlike adult arrest decision making, Juvenile Court Law
prescribes a specific philosophy or guiding principle that
governs every such decision. Section 626 W§I declares:

"In determining which disposition of the minor °
he will make, the officer shall prefer the
alternative which least restricts the minor's
freedom of movement, provided such alternative

is compatible with the best interests of the
minor and the community."

Unfortunately, data are not readily available to indicate
what percent of minors are released, counseled or repri-
manded and released, or referred to non-criminal justice
diversion projects when an arrest could have been made.
This problem is further exacerbated by the wide variation
in definitions of arrest between agencies. For example, one
agency may report virtually every juvenile contact with an
official action (including counseling and release or a
referral to some other agency) as an arrest while another
may report as arrests only those contacts for 602 W§I
offenses culminating in referral to probation. Such in-

consistency obviously makes it impossible to compare arrest
statistics.

13
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JUVENILE ARRESTS:

Exhibit 2-2.
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While the precise quantitative nature of police dispositions
is generally unknown, there does seem to be some evidence of
a trend toward more informal types of handling. Exhibit 2-2
reveals that the total number of juvenile arrests has dropped
each of the last three years and that this is due primarily
to the decline in arrests for delinquent tendencies. This
would suggest police are handling more youthful offenders,
particularly 601 W&I types, by alternatives other than arrest.
In both 1971 and 1972, 40% of all police arrests were handled
within the police department (i.e., by release or some infor-
mal program), 56% were referred to probation, and the re-
maining 4% referred to some other agency. In other words,

the police are handling two out of every five juvenile arrest-
ees without utilizing the resources of another agency or
moving the youth further into the criminal justice machinery.

With regard to diversion, some police agencies (e.g., Berke-
ley) have had their own informal supervision programs for
many years. Many other departments are now attempting one

or both of the following approaches. The first is to develop
specialized juvenile units that can provide crisis or short-
term counseling or other direct services and/or encourage the
family to obtain help for a problem youngster from a local
community resource. The second approach is to train the beat
officer to handle more juvenile acting-out behavior by on-
the-scene counseling, family involvement, or direct referral
to a diversion program--rather than by arrest.

The attitude of both administrative and line police personnel
toward the diversion of juveniles seems to be increasingly
positive. One demonstration of this is the rapidly growing
number of diversion programs, which police either run them-
selves or participate in with other agencies or community
groups. Further evidence of the support of such programs,
at least under certain conditions, is evident in the law en-
forcement questionnaire responses received in the study. As
seen in Exhibit 2-3, 56% of line staff and 49% of sheriffs
and police chiefs responding to questionnaires favored the
expansion of juvenile diversion efforts while only 24% and
19%, respectively, thought they should be curtailed or elimi-
nated: However, the vast majority felt that the police
should be involved in screening decisions as to which juve-
niles were given an opportunity for diversion and that there
should be definite '"pull-back'" mechanisms for bringing youth
who fail in these diversion programs back into the criminal
justice system for further processing. Approximately half
also believed that the police should be at least one of the
agencies involved in the actual providing of services to
these youth.

15
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Several specific examples of diversion programs opegg;igszgd
or participated in by law snforcement agencies are dil .

in Chapter Four.

Exhibit 2-3

-

LAW ENFORCEMENT VIEWS OF JUVENILE DIVERSION

Sheriffs & Law Enforcement
pPolice Chiefs Staff
Current Use of Diversion Programs: s
Under-utilized ggé 22%
Appropriate extent 208 228
Over-utilized o3 C
No opinion
Future Use of Diversion Programs:
Expand 49% g??
Keep as they are %gé 15i
Curtaiil ar o
Eliminate 7£ 9
No opinion
Should Police Take Part in
Diversion Screening:
Yas 83% 89?
No 17% 1%
Should Police Take Part jn
providing Diversion Services: o
Yes 46% . SSé
No 54% 45%
Should the Criminal Justice
System Retain "Pu11-§ack" Ability
for Divertees Who Fail:
Yes 97% 93%
No 2% i;z
No opinion 2%
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INFLUENCES ON DECISION MAKING

A number of studies have been conducted on both juvenile
and adult decision making by police, although most of this
literature deals specifically with the decision of whether
er not to arrest a suspect. Because of the similarity in
the data of these studies, the factors found to affect the
police handling of both youth and adults are summarized and
follow. The specific results of the questionnaires and
interviews of this project regarding influences on decision
making are discussed in Chapter Three.

Numerous studies of police decision making, mostly in the
last decade, suggest a rather large number of factors which
influence use of discretion. The most critical variables
appear to be the alleged offense, expectations and limita-
tions of the law, agency administrative policy, other cri-
minal justice agencies, local politics, the public in
general, the complainant in particular, characteristics of
the subject, and biases of the officer himself. The last
two variables, which are of paramount importance, may also
be viewed in terms of the interaction between officer and
suspect. Finally, a variety of practical concerns, some
completely unrelated to the offense, have been shown to be
significant variables.

Some offenses, such as routine parking meter infractions,
result in virtually automatic police decisions'; however,
most involve a high degree of discretion. Westley, in his
famous study, Violence and the Police, points out not only
the high likelihood of arrest but also of illegal or ques-
tionable means to effect such an arrest when the offense 1is
a felony, especially a serious one. Not only does the polic
force as a whole need to keep in public favor by having a
high "clearance'" rate for serious crimes, but: "Each man
obtains prestige and a greater chance for promotion by the
publicity that attends the apprehension of a felon."?
relatively minor white-collar crime and many types of pri-
vate vice are given little emphasis, Westley claims ''the sex
criminal is the object of brutality and blackmail upon the
part of the police."?®

Reiss asserts that 'the police regard themselves as the
'thin blue line' maintaining law and order in the community.
Hence, they tend to feel a strong moral and legal responsi-
bility to enforce the law. From another point of view, the
law (particularly case law relating to police procedures)
acts as a curb on police decision making. It is a common
observation that many police feel handcuffed by the series
of appellate court rulings prohibiting unconstitutional
practices of interrogation and of search and seizure.

17
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Beyond the law itself, departmental policy often limits
the use of discretion and may even eliminate it. Wilson
describes one of the most influential variables as ''the
tastes, interests, and style of the police administrator.
Examples of formal policies might be misdemeanor citation
standards or guidelines concerning citizen arrest proce-
dures. However, policies are often much less formal and
simply reflect the personal philosophy of the chief adminis-
trator or other officials in the chain of command. Whether
policies are formal or informal, the degree to which an
officer follows them is often quite discernible and his on-
the-street decisions are subject to review by his sergeant
and/or other superiors.6 Decisions not to invoke the law
are the major exception to this; such decisions "are gener-
ally of extremely low visibility and consequently are sel-
dom the subject of review.'’

1S

Goldman, in a study of Chicago juvenile police practices,
found that officers were strongly influenced by their
perceptions of the juvenile court--although for quite dif-
ferent reasons. Many police were reluctant to refer minors
to court because it 'would result in an official record
which would interfere in the future with the boy's possi-
bilities of obtaining employment OT enlisting in the armed
services."® However, many other officers were similarly
hesitant to use the juvenile court system but because they
felt the court was too lenient and hence ''there was no
value in sending the boys to the court, because they were
immediately released by the intake staff or at best may be
removed from the community for a few months."’ Piliavin
and Briar, in a similar California study, pointed out that
officers employed a wide range of discretion with juveniles
both because official police policy stressed that the dis-
position of minors should not be based solely on the offense
and because they were reluctant to subject certain youths
to the stigmatization resulting from arrest.’ Similarly,
the practices of the Probation Department (with minors) and
the District Attorney (with adults) greatly affect pHhlice
decisions. If the police feel that their cases will not be
prosecuted effectively, they are less 1ikely to bother with
the paperwork and other time-consuming processes involved

in arrest and booking.

Wilson also noted that two of the most potent influences oOn i
the police are "local politics' and nthe demands the City 4
places on them."'? As mentioned earlier, it is essential ;
that the police maintain a favorable image with the public g
and the community political structure. They depend on these 5
groups for financial support, for information and cooperar- £y
tion in prosecuting the vast majority of crimes, for general K
good will, and, in the case of sheriffs, for re-electiomn.
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K when t plainant was a famil
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through by signing a complaint,!?
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in turn, was determined from ”cueis Mieh omers CharacLeTs

;gtﬁgigtlonfggiween the officer andwzizhygﬁii%ﬁdcﬁzzmszgﬁ
up affiliation, age, race i

demeanor."!® In anothergvéry siﬁi%;gogiggg12rgiséaingran-

sigﬁglgzggr{gﬁzgé gggthmag and Piliavin described how indi-

] subsequent i i i ¢
pollce'often determiné how aqjuv;igielggeizggigg Y%thWﬁgﬁ
seaychlng for a suspect or simply ''cruising" a néi hborhood
police are drawn to certain types of individuals i ’
EggiiaYQti.”gostélellogks and furtive glances."la é%ﬁilarly
. t inds of clothin hair i ’
intrinsically to trigger %&spicién?ﬁéewaigigg th$§Seiie$
detained, the.researchers found that '"the most im ogtant *2
factor affecting the decision of juvenile officerg is th
agtétude dlsﬁlayed by the offender..."'® A "good" kid ©
(i.e., one who was cooperative, res
remorse and law-abiding attituées) 5Z§t£¥%énaﬁglzZEggdfgioper
offenses where "punks" or '"trouble-makers'" (i.e those wh
exhibited undesirable attitudes were arrestedj .LIf a bo °
shows no signs of being spiritually moved by his offensey
the police deal harshly with him."2? The researchers coﬁ-
cluded that "A 'delinquent' is therefore not a juvenile who
happens to have committed an illegal act. He is a youn
person whose moral character has been negatively assessgd.”21

Several other studies support these findings. Cicourel, in

another California research proj i j
: ject, discovered that juveni
officers were strongly influenced b; the style and spéed wi%ﬁ
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which a youth confessed.?? Goldman stressed that ''defiance
on the part of a boy will lead to juvenile court quicker
than anything else.'??® The President's Commission on Law
Enforcement and Administration of Justice asserted that
"Demeanor appears to affect police disposition after arrest
as well as arrest in the first instance."?* Harlow also
emphasized the importance of individual "cues'" to'determine
what behavior shall be considered unseemly, who is to blame
for conduct that is agreed to be wrong, and which persons
are most likely to cause further trouble."2% Those who
most often fit these cues are the young, the poor, and the
minorities.

Discussion of the interaction between officer and suspect
leads one to look at the officer as well. As Skolnick
points out, police not only are highly influenced by certain
suspect characteristics but they also tend to stereotype
certain types of individuals as. having those undesirable
characteristics and attitudes; in fact, stereotyping is a
common part of the police subculture.?® Partly from their
own backgrounds and partly from experiences (often rather
negative) as law enforcers, they develop their own view-
points and biases which become part of their "armory of
investigation."?? As they must frequently make quick,
"hunch'" decisions, police--as anyone else--inevitably rely
in part on their biases and stereotypes. In addition to
those persons who fit the criminal stereotype by appearance
and demeanor, police tend to focus more often on minorities,
particularly Blacks. In a San Diego study, Lohman et al,
discovered that minorities, especially Blacks, were '"over-
represented" in field interrogation stops.2?® Werthman and
Piliavin found that '"Negro gang members are constantly
singled out for interrogation.'?® Skolnick reported that
Oakland Police involved in deciding whether or not to arrest
persons with traffic warrants were far more likely to arrest
Blacks, particularly if they were unemployed and seemingly
unstable in terms of residence.?®? On the other hand, it is
often unclear in these and other studies whether minorities
are stopped and arrested proportionally more.often than
Caucasians simply because they are minorities or because
they also are perceived as having other negative character-
istics, such as poor attitudes, lack of social stability,
etc. As Skolnick suggests, it is likely that lack of co-
operation is more significant than race.3! Finally, the
decision making of a police officer is also influenced by
any potential threat he perceives to himself®2? and by the
need he feels to maintain respect.®3 As Reiss stresses,
"an officer responds to a challenge to his authority by
assertin% authority...The police code prohibits 'backing

down!'."?3
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One other group of people who are the subject of stereo-
typical dec151op making are females. As Reckless and Ka
point out, "Police are much less willing to make on—the-z ot
arreﬁ?g of or to 'book' and hold women for court action tgan
men.'" ">  They describe this as due to a "chivalry factor"
which influences police in the handling of nearly all types
of women except pProstitutes, where reverse discrimination
occurs. Anothgr exception is young girls. “here is a far
higher proportion of girls to boys arrested than is the
ratio of women to men. The authors argue that this is due
to society's solicitous concern for minor females rather

than a pe :
females?sgceptlon of them as more of a danger than adult

In conclusion, existing studies indicate that the i
officer 1s_high}y influenced by a conglomeratign ogoiigiors
many'of which might be lumped into practical considerations,
As Wilson asserts: "The decision to arrest, or to intervené
in any other way, results from a comparison...of the net
gain and loss to the suspect, the neighborhood (society)
and the officer himself."37 Many of these gains and losées
have already been discussed; €.g., accountability to his
superiors and the public, possible negative impact on the
suspect, threat to the officer's safety or self-image.
Others include such little known considerations as being near
the end of one's shift or facing the prospects of having to
g0 to court on one's day off, Overall, however, the patrol-
man must make numerous decisions based on an extremely com-
g%ezcggvaIUﬁggonGof thi costs and benefits of various kinds
ions. enerally he m
Quite auiskiy. y ust make them alone and often

The preceding discussion of what various studies have found

to be major influences on police decisi i i
: cision making emphas
the need for two important aids. ¢ P res

First, in view of the tremendous amount of discreti i

to police and the serious consequences of their dzéggigéven
making, it is imperative that department heads spell out

as clearly as feasible, criteria for line and middle manége-
ment personnel to follow. These guidelines for the use of
dlscyetlon should be flexible enough to allow for indivi-
dualized rather than rigid decision making. They should
also address the problems of both the beat officer who must
make the initial on-the-street decision and supervisors or
othgr.staff who are responsible for reviewing many of these
decisions before they are finalized or lead to further move-
ment of the person into the justice system. Furthermore

Fhe ggldellnes should include the current philosophy in ’
Juvenile law defined in Section 626 W&I and appearing

on the following page.
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n"In determining which disposition of the minor
he will make, the officer shall prefer the al-
ternative which least restricts the minor's
freedom of movement, provided such alternative
is compatible with the best interests of the

minor and the community."

These guidelines must, finally, reflect current legislation
and legal rulings, community concern, and other factors
which are appropriate in making arrest and other police

decisions.

gecondly, there is a severe need for more initial and on-
going training for both line patrol and supervisory person-
nel in the use of discretion. Regardless of how clear
written guidelines are, the beat officer must still inter-
pret them in countless situations that vary daily. Of all
criminal justice personnel, the. police officer must make
decisions most quickly and with the least amount of infor-
mation. Hence, it 1is imperative'that one of the most criti-
cal skills ponsidered in hiring, promoting, and training
1aw enforcement personnel be their ability to use€ discre-
tion appropriately. Historically, the officer has been
given at best a few weeks' academy training, with very
1ittle of it devoted to the use of discretion, then handed
a badge and gun and told to go out and enforce the law and
protect people's rights. In many areas of society today,
he also quickly finds that the people he is supposed to
protect are less than enthusiastic to have him around.
tial and ongoing training in basic psychology and sociology,
community relations, and the proper use of authority 1s &
far more valuable tool than a shotgun and mace. To provide
nreal life" situations the officer will have to handle on
the street, some departments use psychodrama OT role playing
as a valuable training technique--an aid that might be

adopted by other agencies.

RECOMMENDATTION T. Every Law enforcement agency
chief executive shoultd provide, forn both
tine and middle management personnel, whLit-
ten guddelines and ongoing thaining to
expand on those guddeldines in police decdi-
slon making.

As mentioned ecarlier, there is considerable variability in
the definition of arrest (as well as other decision alter-
natives such as diversion) among agencies. ToO overcome this
problem and to facilitate consistent reporting and evalua-
tion of decision making, the following recommendations are

made.
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Exhibit 2-4. JUVENILE PROBATION INTAKE PROCESS

Direct
Referral

Remove
Remove
Riﬁg;e from from
System System System
DISMISSAL
DECISION
P
’
/'0‘0
INITIAL REFERRAL \db @qr
s &
(\" o ).o
(‘e =l »
Routine\ - && Elg
Office ”\ els
~ =) o
° i pISPOSI-
< TION
. L RECOMMEN-
Further Investigation File Petition DATION
(Out of Custody) DECISION
FILING Y
&
OF &
& 10N »
Juvenile Qf, PETIT o
Hall % DECISION &
)
®
.\Qa
&
File Petition and
Detain
Remove
from
System

SZ

Exhibit 2-5. FLOW OF INITIAL REFERRALS TO JUVENILE PROBATION:

Law Enforcement

1972

Dismissed

8.7%

Non-Hard
Probation
3.8%

Formal
Probation

86.7%
Dismissed
- 49.8%
Courts
4.4%
Transferred to
Other Agency
6.6%
Initial
Referral
Schools . Juvenile
100% - Court
3.5% 30,12 *
601 W&I-34.7%
602 K&1-65.3¢%
Petition Filed
29.2%
Parents
2.6%
Informal
Probation
13.9¢2
Other
2.8% : : . ) ‘s
*Difference due to varying time differential between filing and disposition.

Adapted from: Crime and Delinquency in California 1972: Adult and Juvenile Probation,
- Bureau of Criminal Statistics, Sacramento.

18.0%

Recommended
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Initial
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courts, probation department staff, other concerned
citizens or the minor himself. Exhibit 2-5 gives the
percent of youth referred for the first time from

each major source during 1972. By reviewing similar
data for the-past decade, it is apparent that the

vast majority of delinquents are consistently referred
by law enforcement and that, while the number of

youth involved has more than doubled in that time,

the percentage of those referred by various sources

has scarcely changed. The type of referral may be
either police citation (similar to a traffic ticket)

or notice to appear (626 W&I), arrest, or direct re-
ferral from a non-police source. While many police
agencies are greatly increasing the use of citations
and/or notices to appear, the standard police technique
for referring juveniles to probation is still arrest,
booking, and transportation to juvenile hall., For
example, of the 197,983 juveniles referred in 1972 by
police to Erobation, 139,841 or 71% were taken to juve-
nile hall.3®

Basically, a minor may be referred to one of three
sections or components of the juvenile probation sys-
tem (depending on the particular department): the
juvenile hall, routine office units, or, an increasingly
common alternative, special crisis intervention units.
Since any of these three components may be the focus

of initial probation contact with the minor and because
all three can immediately refer the minor to any of

the others, they are all included in one decision-
making '"box" in Exhibit 2-4. Once a minor is referred
to probation, in or out of custody, the primary
decision which must be made by probation staff is es-
sentially the same as that made at every other de-
cision point, viz., whether or not to move the minor
further into the juvenile justice system.

The common alternatives at this point of initial re-
ferral are to remove the youth from the system, to de-
tain him in juvenile hall pending further investigation,
to continue the investigation with the minor out of
custody (i.e., residing with his family or, at times,
in a temporary alternative placement), or to provide
crisis intervention. Crisis intervention normally
refers to efforts to provide immediate and intensive
counseling, usually involving the whole family, geared
at preventing confinement in juvenile hall and encour-
aging the family to resolve its problems by itself
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or by referral to a non-criminal justice agency. This
rapidly expanding alternative usually deals with 601

W&l type cases (incorrigibility, truancy, runaway, etc.)
and selected minor offenders (such as first offenders
arrested for being under the influence of alcohol or
drugs). Results of these programs (discussed in Chapter
Four, Diversion) are encouraging.

e e o

Filing of Petition Decision

For those minors who are either booked into juvenile
hall or whose cases are retained by the probation de-
partment for further investigation, a decision must o
be made as to whether or not a petition will be filed,
bringing them before the juvenile court. In many
jurisdictions, the district attorney is consulted on
at least some of these decisions, primarily to ascer-
tain what specific allegations should be made, how )
strong the evidence is, etc. However, only the proba-
tion officer can file a petitian (650 W&I). Petitions
may allege that a minor falls within 601 W&I (is a
"pre-delinquent") or 602 W&I (has committed some act
that would be a crime for an adult).

Alternatives available at this point are removal from
the system (which may include referral to a non-criminal
justice agency), informal supervision for up to six
months per 654 W&I, or filing of a petition. If the
latter alternative is selected and the minor is in
custody, another decision must be made whether or not

to request a detention hearing and recommend that the
minor continue to be detained until final disposition
of the case. Exhibit 2-6 shows decisions made by pro-
bation officers at this point for the entire state and
the seven sample counties in 1972. The wide disparity
in decision making between counties is readily apparent.
Exhibit 2-7 indicates these same types of decisions for
the state as a whole from 1963 to 1972. While the per-
centage of cases granted informal supervision has re-
mained substantially the same, the proportion of cases
closed or referred to other agencies has risen from 46%
to 57% and those on which petitions were filed have
dropped from 42% to 28%. This probably reflects both
an increased awareness of the need to have stong ''proof"
of allegations due to the stronger role of defense at-
torneys and a tendency to keep as many minor offenders
out of the system as possible. This latter argument
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Exhibit 2-6

DISPOSITION OF INITIAL JUVENILE REFERRALS TO PROBATION FOR
STATE AND 7 SAMPLE COUNTIES:

1972

State Imitial Referral Rea;on Disposition
Counties | ReTerrals | ot yar | 6oz war | pismissed T heom s L guraroimat,| Petition
State 160,904 35% 65% 50% 7% 14% 29%
Los Angeles 30,763 26% 74% 36% .- 21% 43%
San Diego 12,038 41% 59% 65% -—- 9% 27%
Marin 1,151 40% 60% 61% 8% 3% 28%
-Contra Costa 4,661 32% 68% 51% 10% 8% 31%
San Mateo 3,067 29% 71% 51% -——— 4% 45%
Stanislaus 2,594 40% 61% 61% --- 13% 26%
Placer 1,321 44% 56% 51% 27% 8% 14%

Adapted from:

Crime and‘De1inquency in California, 1972:

Adult and Juvenile Probation,

Bureau of Criminal Statistics, Sacramento.

6¢

Exhibit 2-7

DISPOSITION OF INITIAL JUVENILF REFERRALS TO

PROBATION FOR STATE: 1963-1972
Closed or Referred Informal Petition
YEAR | TOTAL to Other Agency Supervision Filed
# 3 # 7 # %
1963 | 78,750 | 36,141 46 | 9,208 12 33,401 42
1964 | 90,907 | 43,875 48 (12,803 14 34,229 38
1965 | 96,673 | 47,955 50 (13,104 14 35,614 37
1966 |104,786 | 53,053 51 [14,389 14 37,344 36
1967 [122,782 | 62,325 51 |16,675 14 43,782 36
1968 | 141,061 | 72,113 51 (19,260 14 49,688 35
1969 (158,335 | 77,935 49 [22,422 14 57,978 37
1970 158,944 | 84,343 53 21,564 14 53,037 33
1971 {168,690 | 93,597 55 121,794 13 53,305 32
1972 [160,904 | 90,806 57 |22,344 14 47,754 28
SOURCE: Bureau of Criminal Statistics, Crime and Delinquency

in California:

years.

Adult and Juvenile Probation, various
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is supported by 1972 data which shows that, of youth
referred for "delinquent tendencies," 66% were closed

or referred to other agencies while only 23% had peti-
tions filed; this contrasts with a closure oT outside
referral rate of 51% and a filin% rate of 34% for minors
referred for specific "crimes.""

With regard to the number of minors detained until

their court (jurisdictional) hearing, Los Angeles

County estimates that approximately one third of the
minors brought to juvenile hall by the police are
released without a detention hearing and 10% to 20%

of those minors held are released at their detention
hearing (normally within three court days after arrest).

Dismissal From Informal Handling Decision

For those minors referred to crisis intervention pro-
grams (which normally last no more than six counseling
sessions) or placed on informal supervision (normally
for six months), a decision must be made to remove them
from the system or to file a petition. As an example
of crisis intervention staff decision making, Alameda
County reports a 601 W§I petition filing rate of only
4.2% on nearly 4000 cases handled between September,
1971 and November, 1973. Sacramento County data reveal
a petition filing rate of 3.7% by their crisis inter-
vention program compared to a rate of 19.8% for a
control group which handled similar cases in traditional
manners.®! With regard to informal supervision,
counties around the state rather consistently filed
petitions on 16% of these cases in 1970, 16% in 1971,
and 14% in 1972.%%

€

Recommendation as to Court Disposition

This decision consists of two parts: (1) a recommenda-
tion as to whether or not the court should make a find-
ing that the allegation(s) of the petition are true,
i.e., that the minor falls within 601 or 602 W§I; and
(2) a recommendation as to disposition, assuming that

a finding is made. Juvenile court law does not require
the probation officer to make either of these recom-
mendations (while adult criminal law does require him
to make a recommendation as to disposition of referred
cases). However, it is common, though net universal,
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practice for juvenile probation officers to make both
such recommendations, particularly the latter. In those
courts where jurisdictional and dispositional hearings
are truly bifurcated, i.e., occur on different days,
these recommendations are made in separate reports--with

a dispositional report normally bein repared only if
a finding is made, Y E prep y

Alternative recommendations available for disposition
vary cgn§1derab1y, with the most common ones being shown
in Exhibit 2-4. While data on probation recommendations
are difficult to obtain, Exhibit 2-13 (in a following
section on the Juvenile Court) indicates statewide

court dispositions (normally highly®correlated with
probation recommendations) for some of the most frequently
used alternatives, again for 1963-1972., The most striking
finding is that the rate for dismissing petitions has
doubled, from 14% to 28%. This is almost assuredly due

to the stronger emphasis on juvenile court. As would be
expectgd, wardship and CYA commitment rates have dropped
appreciably during the same period (although there is

some indication that they are currently rising).

Summary

While some evidence of this is implied, if not evident,

in the above discussion and data, clearly the most signi-
ficant difference in the handling of juveniles over the
past decade has been directly due to the increasingly
adversary nature of the juvenile court system. The Gault"*?®
and other decisions which have mandated many legal rights
anq safeguards for juveniles, the tightening of rules of
evidence and the degree of proof necessary to make a find-
ing, the provision almost routinely of defense counsel,

and the general emphasis throughout society on protecting
individual rights have vastly altered the traditional
"parental' or equity nature of juvenile courts to that of
an adversary system which is, in many areas, almost identi-
cal to that of the criminal courts. The knowledge of the
more stringent demands on '"proving'" a case to obtain a
finding has doubtlessly influenced the decision making of
juvenile probation staff at every level. Evidence of this,
ggthered during the study, is shown in the following sec-
tions.

However, as inferred earlier, anothur gradual shift in

philosophy has also made almost a simultaneous impact
on decision making. Partly propelled by the probation
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subsidy program with its emphasis on local handling of
offendews and strongly influenced by the increasingly
vocal concern about labeling and further criminaliza-
tion by the system itself and by the corresponding em-
phasis on local responsibility for handling its youth,
more and more communities have been developing viable
alternatives to the formal juvenile justice system.
These alternatives have enabled probation staff to
divert greater numbers of youth from traditional chan-
nels that swept them further into the system.

Although the mechanics of the subsidy program are cur-
rently being challenged, it is expected that these
trends toward the development of alternatives will con-
tinue in the foreseeable future. With the increased
protection of juveniles' rights and the encouragement
of families and communities to handle their own youth,
probation departments will experience further role con-
fusion and will need to re-examine increasingly their
scope and place in society. Failure to look ahead,
failure to be flexible, failure to develop a stronger
credibility and accountability to the community may
prove disastrous.

INFLUENCES ON DECISION MAKING

Relatively little research has been done on the factors
which influence probation officers in making either
disposition decisions or recommendations to the court.
The few studies conducted in the area of juvenile pro-
bation decision making present conflicting evidence
which, probably more than anything else, underscores
the complexity and wide variation in such decision
making.

Terry, in a five-year study of over 9000 juvenile of-
fenses, sought a correlation between sex, ethnic back-
ground, or socio-economic status and the severity of
disposition by police, probation, or juvenile court
officials, but found none."* On the other hand, Cohn
conducted a detailed study of probation recommendations
in the Bronx Children's Court and found the most im-
portant determinants to be '"the child's personality,
his family background, and his general social adjust-
ment.“® Seriousness of the delinquent act had only
"secondary significance." Cohn also concluded that
probation officers were often unaware of which criteria
they were treating as most important; she argued that
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often the most influential variables were not "objective"
fgcto?s normally written in court reports, but subjec-
tive judgments and opinions of the investigator. Gross,
too, found that, while probation officers in his study
ranked the three most significant factors as the child's
attitude toward the offense, family data, and previous
dellnagent history, the deputy himself was a major vari-
able, Briar, Piliavin et al., in testing a variety

of professionals dealing with youths, found that unfav-
orable judgments about delinquents were often made in
response to §ter§otypes, such as language, demeanor, and
appeall"ance.l+ Since stereotypes are a function of the
perceiver as well as the perceived, they, too, concluded
that the former is obviously a major variable in his own
decisions. Going a step further, Wilkins and Chandler
found a surprising lack of consensus among deputies on
the value of specific information in arriving at a de-
cision, again emphasizing that most persons have a highly
individualized style of decision making."®

Pipally,.other researchers have stressed that the agency
orientation has a great impact on individual staff de-
cision making, both formally and informally.*?®

In an effort to obtain additional and current informa-
tion about the comparative impact of various factors on
probation decision making, the sample 200 juvenile in-
take officers given questionnaires in the current study
were asked to rate the influence of selected variables.
Exhibits 2-8 through 2-11 summarize the results of this
survey in terms of (1) the influence probation officers
felt these factors actually did have on their decision
making, and (2) how much infTuénce they felt they should
have. The data are broken down by total staff, line
worker, and supervisors/administrators--for all four of
the critical decision points being discussed. The cau-
tions of some of the above-mentioned researchers, stress-

ing that persons are often unaware of (if not unwilling

to admit? many factors that most influence their deci-
tion making, should be kept in mind when reviewing these
questionnaire results.

Initial Referral Decision

As is the case for all decisions except that of dis-
missal after crisis intervention or informal supervision,
threat to the community was consistently rated by
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juvenile intake staff as the most important variable--by
all groups and in response to both questions of what does
influence and what should influence decision makers (see
Exhibit 2-8). Protection of the minor was a clear second
priority with most of the other factors listed also be-
ing rated as Strong influences, both in practice and in
theory. Department policies and philosophy, school or
job status, and community attitudes were rated as moder-
ate influences and the decision maker's own philosophy
and attitudes as the only low priority item. Compared

to some of the previously discussed research, this low
rating is rather suspect. A related trend that applies
to every question and all levels of staff is the con-
sistent feeling that the decision maker's own philosophy,
attitudes, and biases have stronger influence on decision
making than they should have. There is also considerable
evidence that the need for counseling oOT other probation
services and the availability and appropriateness of
crisis intervention programs should be given more weight
than they actuallg receive in the decision making at
initial referral.°® Supervisors and administrators, as
they did for the other decision-making points to be dis-
cussed, rated the attitudes of the community and the in-
dividual deputy higher than did the line workers. Based
on the above perceived importance of the need for counsel-
ing and the availability of crisis intervention programs,
present juvenile law, and current concepts regarding the
processing of juveniles, the following recommendation is

made:

RECOMMENDATION 4. A general principle at
abl intake decision points should be
that no one should be moved further
into the formal fustice sysiem unless
there 45 sufficient evidence to jus-
tify such a decision. The burden of
proof Ahould be on the system, rathen
than on the individual, to justify
funther movement Lnio the system.

This is consistent with the philosophy of the California
Correctional System Study that corrections shou always
select the least restrictive alternative consistent with
adequate protection of the public.®! Because of the
presumption of innocence during the entire intake pro-
cess, this principle is even more appropriate at those
decision points. With regard to the juvenile probation
officer's initial intake decision, this means that he
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*Mean ratings on scale of 1 to 10.
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should totally remove the youth from the system either
if there is insufficient evidence that the minor falls
within Sections 601 or 602 W&I or if there is no need
to retain him in the system for the protection of him-
self or the community. Even if there is sufficient
evidence to file a 601 or 602 W§I petition, but the
youth is only a minor threat to himself or the community,
diversion alternatives such as crisis intervention, in-
formal supervision, or referral to appropriate non-
criminal justice resources should be considered.
Similarly, the benefit of the doubt should be decided
in the youth's favor if there is question whether or
not he should be detained under 628 WgI. :

1
5

7.9
8
7.
8.1
8.2
7.7

Administrators
9.0
6.2
6.7
4.9

Supervisors &

9.1
8.3
7.9
8.1
7.7
8.1
8.5
7

8.1
7.9
6.9
6.6

Line
HWorkers

Filing of Petition Decision

Should Influence Decisions*
.0
7.8
1
g
9
.6
8
7

Total
Staff
9.1
8.3

8
8.1

8.4
7.8
8.0
7

6

6

5
4.

Exhibit 2-9 reveals that questionnaire responses regard-
ing actual and appropriate influences on decisions of
this nature were almost identical to those for the in-
itial referral decision. Threat to the community was
clearly weighted most heavily. Department philosophy
and policies were perceived by all levels of staff to

be substantially more of an influence than they should
be--a trend that seems to fit the views of juvenile
probation staff at all decision points.®? However,
where adult supervisors and administrators consistently
felt that department policies both did and should in-
fluence every decision considerably more than line
workers believed was appropriate, their juvenile peers
tended to view this factor as of equal or sometimes ‘
less importance than did their subordinates. Also

in sharp contrast, juvenile administrators consistently
assigned a heavier weight than did juvenile line workers
to the importance of the individual decision maker's
views while their adult counterparts did the exact op-
posite. Finally, supervisory/administrative staff con-
sistently asserted that more attention should be given
to community attitudes than their subordinates felt

was appropriate.

5 may be considered as "weak", 5.1 to 7.5 as

3
3
moderate”, and 7.6 to 10 as "strong” influences.

1

9

1
7.8
.2
5.9
8
6.0

Administrators
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8.0
8
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8.4
7
[
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Supervisors &

Ratings of G-

Line
Workers

1

.6

2

Al

7.9

7.9

7.9

7.6

6.3

5.7

5.0

Does Influence Decisions*

9.2
8.6
8.3
1
8.0
7.9
7.9
7
7
6
5.7
5

Total
Staff
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*Mean ratings on scale of 1 to 10.

Factor

Exhibit 2-9.
INFLUENCES ON DECISIONS CONCERNING THE FILING OF A PETITION

Guidelines similar to those mentioned for the previous
decision would appear appropriate here. The least re-
strictive-alternative, consistent with adequate pro- ;
tection of the public, should be selected with the : ; -
benefit of the doubt being resolved in the minor's g

favor. To justify filing a petition, there should be,
in addition to sufficient evidence, substantial indi-
cation both that the best interests of the minor or

priateness of Alterna-

tive Programs to the

Formal Juvenile Pro-

Philosophy about such
Decisions

Other Probation Ser-
bation System

of evidence)
with Minor
vices
bility (sc
ties, etc.)
- stability, etc.)
tudes, Biases, etc.

Status
Your Own Philosophy, Atti-

Threat to Community
Present Offense (nature)
Present Offensé (strength
Minor's Aftitudes
Previous Agency Contacts
Need for Counseling or
History of Social Sta-
Parents {attitudes,
Availability and Appro-
Department Policies and
Current School or Job
Community Attitudes

Prior Record
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the community would be served by bringing the matter
before the juvenile court and that a less restrictive
or formal alternative would mnot achieve the same re-

sults.

Dismissal From, Informal Handling Decision

As seen in Exhibit 2-10, the factor selected as most
important in influencing this decision was the minor's
adjustment while receiving this informal handling (i.e.,
crisis intervention or informal supervision). This was
followed closely by the minor's attitudes, his need for
further counseling or other probation services, and the
threat he presents to the community. Supervisors and
administrators, however, said that threat to the com-
munity and need for probation services should be ranked
even higher than the minor's adjustment., There was
feeling that prior record should be given more weight
than it actually receives and, again, that departmental
and individual philosophies are stronger influences
than they should be.®?® Overall, as with the previous
two decision points, there is generally close agreement
in the views of line workers and of supervisors and ad-
ministrators.

In line with the earlier decision-making points, it is
the study staff's view that dismissal from informal
handling should occur as soon as is reasonably possible--
both to minimize possible labeling or other negative
influences of the justice system and to save unnecessary
expense to the taxpayers in dealing with minor offenders.
While some youth will obviously fail in these programs,
filing of a formal petition should not be initiated un-
less there is substantial indication both that the at-
tempted informal program has not been successful in
keeping the minor from continuing to fall within 601

or 602 W&I and that the best interests of the minor or
the community would be served by bringing the matter
before the juvenile court.

Recommendation as to Court Disposition

Once again, threat to the community is perceived as by
far the most important influence by all levels of staff
(see Exhibit 2-11). Supervisors and administrators

feel, as they have consistently, that community attitudes
and views of the individual decision maker should be

RATINGS OF INFLUENCES ON

DECISIONS TO DISMISS MINORS AFTER CRISIS INTERVENTION OR INFORMAL SUPERVISION

JUVENILE PROBATION OFFICERS*

Exhibit 2-10.
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DECISIONS REGARDING DISPOSITIONAL RECOMMENDATIONS TO THE COURT
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*Mean ratings on scale of 1 to 10.
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Exhibit 2-11.

considered more strongly than line workers feel is appro-
priate--although both groups believe these factors

should be only weak to moderate influences. - Management
also indicated that both prior record and philosophy

of the courts are, in fact, given more weight than line
workers believe is the case, although management does
not believe this is appropriate. As with all the pre-
vious decisions, all staff tend to perceive departmental

and personal views and philosophy as having more impact
than they should,®*

RECOMMENDATION 5. The Juvenife Count Law
should be amended to hequire that
juvenile probation officens always
make a formal recommendation as +o
disposition (assuming a f§inding is
made| as is nequired by Law of
adult probation officers when pre-
paring presentence reporits,

While this is often, if not routinely, done by most
departments, it should probably be made a part of the
Juvenile Court Law as it is one of the probation of-
ficer's greatest areas of expertise and as it is in-
valuable for the courts (often not trained in behavioral
sciences or the assessment of correctional strategies)
to receive such advice.

Since the range of alternatives at this decision point
1s so wide and complex, no attempt will be made to

spell out criteria for each. However, once again, the
basic principle should be to recommend the alternative
that is least restrictive to the individual while ade-
quately protective of both the minor and the community.

PROSECUTION

Traditionally the district attorney had no role in the
juvenile court. This was because of the equity, non-
adversary nature of juvenile hearings. The probation
officer normally decided which youth should be brought

before the court and presented the evidence, in a

rather informal manner, assisted by questioning from

the judge himself. Emphasis, according to the parens
atriae philosophy, was on what was best for the minor

although the youth's threat to society was certainly

considered as well. Even in the latter instance, however,
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restriction of the youth's freedom (such as by placing
him in a foster home or a public training school) was
viewed as a method of long-range rehabilitation.

Within the last few years, particularly since the Gault®®
decision, the juvenile court has clearly become more ana
more of an advérsary proceeding. This trend, together .
with its pros and cons, will be discussed in some de-
tail in Chapter Six. However, the key factor here is

the increasing role of the district attorney both in
screening cases for sufficiency of evidence and in pre-
senting contested cases in court, especially when the
minor is represented by an attorney.

OVERVIEW OF DECISION POINTS AND ALTERNATIVES

By law, the district attorney is given no decision-
making power in juvenile court. Only the probation
officer can file a petition to bring a minor before the
court. However, because of the almost routine presence
of defense counsel in contested cases and the more
rigorous demands on the type and sufficiency of evidence
needed to sustain an allegation, many probation depart-
ments consult regularly with the district attorney as

to whether or not they have evidence to file a petition
and, if so, what charges should be filed, Some counties
virtually always follow the advice of the district at-
torney on these issues so that, in effect, the district
attorney is the one who makes these decisions--with one
major exception. The probation officer is the one who
has complete authority over the initial phases of screen-
ing that determine whether or not a minor is even con-
sidered as a subject to be brought before the court. In
other counties, the district attorney is rarely in-
volved in juvenile court matters.

Some law enforcement officials have expressed displeasure
with the probation department retaining this power and
have suggested that the district attorney should conduct
all screening and should make all decisions relative to
juvenile court intake--as is the case in the adult crimi-
nal courts. Others have recommended that the district
attorney have concurrent authority to file a petition,
i.e., to file one if the probation department does not
but the prosecution feels it is appropriate.®® Probation
officials generally oppose such suggestioné, asserting
that they are better qualified to evaluate not necessarily
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sufficiency of evidence but the minor's attitudes, family

environment, treatment needs, etc., and, hence, whether or
not filing of a petition is the best approach to use with
each specific youngster. Juvenile probation officers re-
sponding to the staff questionnaire strongly acknowledged
the need for the district attorney in juvenile court in
some capacity. Only 8% felt the district attorney should
have no role at all in such proceedings; 59% believed
that the district attorney should play an advisory role
and/or present the evidence in court; 16% supported the
notiop gf concurrent ability to file a petition; and,
surprisingly, 17% asserted that the district attorney
should make all decisions regarding the filing of 602 Wg§I
petitions.

Study staff support the majority view of juvenile proba-
tion officers. The district attorney unquestionably is
needed to assist in evaluating evidence in many cases
prior to filing of a petition and in presenting that
evidence at least in contested cases when -the minor is
represented by counsel, the district attorney "shall,
with the consent or at the request of the juvenile court
judge, appear and participate in the hearing to assist
in the ascertaining and presenting of the evidence."
However, it is the study staff's strong belief that,
just as prosecution attorneys are better trained in eval-
uating and presenting legal evidence, probation officers
are best qualified to evaluate minors, their families,
their attitudes, their needs, and the other subjective
factors relevant to the best choice of diversion or cor-
rectional strategies needed in each case, including
whether or not a minor should be brought before the court.
Section 655 W&I already provides a check on the proba-
tion officer's decision making by allowing any citizen
(certainly including a police official or the district
attorney) to request that the court review the probation
officer's decision. If the court deems it appropriate,
it may then order the probation officer to file a peti-
tion.

RECOMMENDATION 6. Probation officens should
retain sole authornity for {iLing 601 and
602 WET petitions in fuvenile courts,
but should make regular use of district
attorneys to assist them Lin evaluating
evidence and decdding what charges to
gile as well as to present the evidence
in contested cases where the minon is rep-
resented by counsel,
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INFLUENCES ON DECISION MAKING ; RO
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Foster Home

Probably because of the relatively new role of district
attorneys in juvenile court, no data was found that
clearly indicates what influences the district attorneys
in making specific recommendations to the probation of-
ficer relative to the filing of petitions. Presumably,
the criteria would be those of Section 700 W&I relative
to the degree ofy evidence needed to establish jurisdic-
tion, viz.: il

DISPOSITIONAL
HEARING
DECISION

"nroof beyond a reasonable doubt supported

by evidence, legally admissible in the trial :
of criminal cases, must be adduced to sup- i
port a finding that the minor is a person i
described by Section 602, and a preponderance i
of evidence, legally admissible In the trial |
of civil cases must be adduced to support a i
finding that the minor is a person described B
by Section...601 (emphasis added)." ﬁ

Finding

JURISDIC-
TIONAL
HEARING

DECISION

It is doubted if many other factors, such as prior his-
tory or current attitudes or stability of the minor or
his family, are strongly considered, if they are consid-
ered at all.

COURTS

JUVENILE COURT INTAKE PROCESS

Detain

While a judge does not become involved in juvenile matters
unless a formal petition is filed by the probation officer,
he is then unquestionably the key decision maker in the
juvenile justice system. Only a judge (or referee) can
keep a minor detained more than three judicial days. Only
a judge can find a youth '"guilty'" of any offense. Only

a judge can take a minor from the home of his parents.

In many counties, a juvenile is not considered to have a
formal "record'" unless he has been made a ward by the court.

Do not fletain

Exhibit 2-12.

Remove
fron
System

Hence, it is apparent that the court plays by far the most
critical role in the juvenile justice system both in terms
of restricting a minor's freedom and in placing a label or
stigma on him that may follow him the rest of his life.

DETENTION
HEARIRNG
DECISION

OVERVIEW OF DECISION POINTS AND ALTERNATIVES

Minor Not Detained by Probation Officer

BExhibit 2-12 indicates the Juvenile Court Intake Process
in terms of the role played by the court itself. It is i

BY PROBATION
OFFICER

PETITION FILED
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evident that there are three points, all of them.
involving formal hearings, at which the court must
make a decision: (a) the detention hearing, (b) the
jurisdictional hearing, and (c) the dispositional
hearing.

Detention Hearing

All minors detained by the probation officer must have
a detention hearing within three judicial days after
arrest or, more accurately, within one day after a
petition is filed. At this point, the court has three
alternatives: (a) dismiss the case and remove the
minor from the system, (b) order the minor detained
until a formal jurisdictional hearing to determine if
the petition can be sustained, or (c) release the minor
from custody but still require him to appear for a '
jurisdictional hearing. Unlike the adult system, the
court, if it continues the matter for a jurisdictional
hearing, must set that hearing within a raiher short
period as specified by Sections 636 and 657 W&I.

Little data is available on how often minors are de-
tained. As mentioned earlier, Los Angeles County esti-
mates 10% to 20% of those youth brought to a detention
hearing are released pending their jurisdictional hear-
ing. ‘

A curious finding emerged from the two groups of crimi-
nal justice personnel responding to a question regarding
the appropriateness of juvenile court detention orders.
Ten percent of the top criminal justice officials who
answered the question felt that minors were ordered de-
tained too often and 32% believed they were not detained
often enough; the remaining 58% thought minors were de-
tained '"to the appropriate extent." By contrast, only
4% of juvenile probation staff felt that minors were
detained too often and 52% complained that they were not
held as often as they should be. This variation is
probably due to the fact that probation officers are the
ones who request the detention hearing in the first
place, but it does question the often-stated belief

that probation officers are the most liberal or '"soft-
hearted" members of the criminal justice system.
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Jurisdictional Hearing

At times the jurisdictional hearing is combined with
the detentlon_hearing. However, normally it is a
separate hearing at which the minor may either plead
to the allegation or request a formal court trial.
Whereas a decade ago attorneys were a rarity at such
hearlngsz they now represent most youth, particularly
if the minor denies the allegation. In fact, 700 W§I
mandates the court to appoint counsel, if the minor
does not have one, "unless there is an intelligent
waiver of the right to counsel by the minor." At this
hear;ngg the court has only two alternatives: make

no fln@1ng and remove the minor from the system or make
a finding that the minor falls within Section 601 or
602 WGI.. In @he latter instance, the court will then
hold a dispositional hearing to determine what should
happen to the youngster.

Whereas the court sometimes played a dual role of hear-
ing the evidence and, at the same time, acting as in-
terrogator and presenter of evidence, a relatively re-.
cent California Appellate Court decision specifically
prohibited the latter role. In re Ruth H..57 a 1972
case, declared that the minor7s constifutional right

to due process was violated when a juvenile court
refeyee assumed the dual role of presenting the case
and judging contested matters of fact and law.

Exh@b@t 2-13 illustrates the percent of total initial
petitions filed that were dismissed from 1963-1972,

While the total number of petitions has risen consid-
erably during that time, the percent of cases dismissed
has doubled from 14% to 28%. As mentioned previously
Fhls 1s almost assuredly due to the greater emphasis on
Juvenile rights, the increased role of defense attorneys,

and the more rigorous legal criteria for making a find-
ing.

Dispositional Hearing

The timing of this hearing varies from county to county,
A 51ze§ble number of jurisdictions conduct it immediately
following a finding of 601 or 602 W&I while others con-
flnge the matter to a separate date. Traditionally, pro-
bation departments submitted statements on both jurisdic—
tional and dispositional (social study and recommendation)
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LE COURT DISPOSITIONS RESULTING FROM
TTIONS 1963-1972

INITIAL PETITIONS FOR DELINQUENT ACTS:

Exhibit 2-13.
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SOURCE:

issues in the same report. Many still do, while others
do not prepare a social study until after a finding has
been made. Whichever technique is used, it is critical
that the court not read the social study, which includes
the minor's prior history and the probation officer's
assessment of him and the offense, until and unless a
finding is made. Failure to follow this procedure vio-
lates Section 701 W&I which prescribes that: "At the
(jurisdictional) hearing, the court shall first consider
only (emphasis added) the question whether the minor is
a person described by Sections...601 or 602"

The_separation of jurisdictional and dispositional de-
cision points is commonly referred to as a bifurcated

hearing. A California Court of Appeal in 1968 commented
on this procedure as follows:

"Where the commission of a crime is alleged
as the jurisdictional fact and the allegation
1s disputed, the court's error in receiving
the social study before .the jurisdictional
hearing goes so directly to the fairness of
the hearing that the resulting adjudication
is not saved by article VI, section 13, of
the California Constitution"®® (which pro-
vides that judgment is not to be set aside

where the error did not cause a miscarriage
of justice,

In the juvenile probation staff questionnaire, 61% of
the respondents felt that the jurisdictional and dispo-
sitional hearings should be held on completely separate
days with the social study being prepared only after a
finding is made. An additional 25% asserted that the
two hearings should be kept separate, although on the
same day, with the judge reading the social study only
after a finding is made. Surprisingly, 14% preferred
what appears to be an illegal alternative of holding
the hearings immediately one after the other with the
court reading the probation officer's social study be-
fore the jurisdictional hearing. -

Exhibit 2-5 indicated the major types of dispositional
decisions made by juvenile courts in 1972 and their re-
lationship to the previous steps in the intake system.
Of nearly 50,000 initial petitions filed in 1972, 28%
were dismissed, 12% placed on probation as non-wards,
58% declared wards and placed under local supervision,

1% remanded to adult court, and .5% committed to the
Youth Authority.5?®
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INFLUENCES ON DECISION MAKING

Perhaps due to the traditional atmosphere of awe and
reverence surrounding the courts and their highly pro-
tected prerogatives, judicial decision making remains
the least studied and least known of the criminal
justice components. While some data is available on
the frequency with which certain types of decisions are
made by individual judges or total county benches, very
little is known about how they arrive at specific de-
cisions, i.e., what influences them most.

With regard to the first two decision points, viz.,

the detention and jurisdictional hearings, the criteria
for judicial decisions are fairly well spelled out in
the law. The third type of decision, viz., disposition
of youths who have been found to fall within 601 or 602
WGI, is a purely subjective one in which the judge has
almost absolute personal discretion.

Detention Hearing

Section 635 W§I declares that the court must release a
minor at his detention hearing unless:

"it appears that such minor has violated
an_order of the juvenile court or has es-
caped from the commitment of the juvenile
court or that it is a matter of immediate
and urgent necessity for the protection
of such minor or the person or property
of another that he be detained or that
such minor is likely to flee the juris-
diction of the court...(emphasis added)."

Thus, the burden of proof is clearly on the court to
justify detention, rather than on the minor to justify
why he should not be held.

The most debated of the above four reasons for detain-
ing a minor is the somewhat vague phrase: 'matter of
immediate and urgent necessity for the protection of
such minor or the person or property of another." On
August 24, 1970, the California Supreme Court, in the
case In re William M.,®° ruled unanimously that:

"The probation officer must present a prima
facie case that the minor committed the
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alleged offense; otherwise the court will
lack the 'immediate and urgent necessity!'
for detention of a youth charged under
SeCFlOH 602, In addition the probation
offlcer.must State facts upon which he
baged his decision not to release the minor
prior to the detention hearing."

Hence, when the "immediate and urgent necessity'" clause
is used as a basis for detaining a minor, the court
must hold.a mlni-jurisdictional hearing. Even if a
Erlma facie case is presented that the minor committed

e alleged offense, this still leaves the judgment of
whether or not said offense and whatever else is known
apoux the youth amount to an "immediate and urgent neces-
S1ty" up to the discretion of the court,

Zﬁzegsgﬁ Egetﬁase I? re William M. complicates this is-
rther, n elaborating on th i
S ) ) € question of
protection of such minor or th r
€ person or
another," the Supreme Court furthgr sta*ted:property °f

"The Juvenile Court Law and section 635

(W&I) as properly construed, do not permit
the detention of juveniles for the pro-

tection of society in situations in which
an _adult would be entitied %5 bail pendin
trial (emphasis added). Section 635 howé—g
ever, does provide ample authority fér the

detention of chi ; :
tiom. . o ldren for their own protec-

If a juvenile cannot be detai " i
Soclety in situations in whiéﬁegn igilzh305§§t§§tlo? °f
titled to bail," then one must ask when is an aduf? Yo)
2nﬁ;§led. In a landmark decision (In re Underwood) ! on
pril 18, 1973, the California Supreme Court ruled
aside from capital offenses: °¢ that,

"The purpose of bail is to assure the de-
fendant's_attendance in court when his
presence 1s required, whether before or
after conviction....Bail is not a means.,

for prot i : :
aaaggj‘”ectlng the public safety (emphasis
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One might infer from In re William M, and In re Underwood
taken together that a minor cannot be ordered detained
merely for the protection of society. However, the ex-
isting legislation of 635 W&I still stands and no case
law has completely clarified this issue.

RECOMMENDATION 7. Legdslation should be
developed regarding the detention of
a minon to nesolve the existing con-
4Lict between Seation 635 WEI and
the case decisions discussed above.

Jurisdictional Hearing

As quoted in the previous section of Prosecution, 700 W&I
asserts that the criterion for a finding of 601 WGI is

""a preponderance of evidence, legally admissible in the
trial of civil cases" while the criterion for a 602 WgI
finding is '"proof beyond a reasonable doubt supported

by evidence, legally admissible in the trial of criminal
cases...." The latter standard includes such case law
rulings as rights against self-incrimination and illegal
search and seizure, although some of these safeguards
(notably the rights under Miranda and Gault) have been
codified in Juvenile Court Law for 601 W§I cases as well.

As mentioned earlier, the court must not consider social
history or any other information about the minor other
than whether he falls within Section 601 or 602 W&I.
However, it is our understanding that this is not rigidly
followed in all areas of the State.

RECOMMENDATION 8. Section 701 WEI should be
amended to clearly require bifurcated
hearings, at Least %o the extent o4
specifying that the jurnisdictional and
dispositional on social study portions
of The probation officen’'s Lnvestigation
be prepared as separate documents and
prohibiting the court from reading Zhe
Latten until and unless a §inding has
been made.

It might be noted that this recommendation is consistent

with the standards of the National Advisory Commission on
Criminal Justice Standards.®?
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Dispositional Hearing

As in the adult system,

. the final dis itio e
1s one totally up to the position decision

: discretion of the court Un-
%éke the adult system, where there are minimum and max-
] gm sentences for.every offense, the juvenile court
judge can select virtually any disposition he chooses.

Because of the esoteric nature of these decisions and
the lack of legal or other criteria for making them

very little is known about how they are reached Since
1t 1s well known that there is a high correlation be-
tween most types_of recommendations made by probation

zﬁf%ceﬁs and judicial decisions, it might be assumed

1.a they are 1nf%uenced by many of the same factors out-
ined in the earlier section on Juvenile Probation.
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CHAPTER THREE
THE ADULT INTAKE PROCESS

While in many respects similar to the juvenile intake
apparatus, the adult system differs primarily in terms
of its greater formality and the much stronger role of
the prosecution attorney. At many points, there is less
discretion and fewer viable alternatives in dealing
with adult offenders. For example, police or other
decision makers cannot as readily release someone to
his family with a reasonable assumption that the family
will be responsible for that offender. Diversion
programs and their degree of use at various points in
the adult intake system are much more limited. Where
juvenile records, even serious ones, are confidential
and can be formally sealed, adult records are public rec-
ords that can never be removed. Hence, the stigmatiza-
tion of an adult arrest or conviction is far greater.
For example, it is routine for employers, military re-
cruiters, many licensing or certification boards, etc.,
to inquire into adult arrest or conviction records.
Finally, the prosecution aspect of the adult system is
handled entirely by trained attorneys. In summary, the
system is totally an adversary one.

As in the previous chapter, this chapter examines the
intake decision process and influences on.it from the
point of view of the police, probation, prosecution,
and courts.

POLICE

"In the justice system the police stand as
the essential gateway for the entrance of
the raw materials to be processed.'!

The concept of '"curb-side justice'" has been used to illus-
trate the extreme power bestowed on the police officer.
Although all laws are written as though they were to be en-
forced totally, the police make daily decisions as to which
laws they will enforce, when, on whom, and in what manner.
Obviously, their discretion is limited to some degree by
such factors as legislation, case law, and community expec-
tations. However, as the first point of contact with the
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offender, they have the most alternatives of any decision
makers in the criminal justice system. The police officer
alone (with few exceptions) can propel someone into that
system. Because of the labeling and other negative con- -
sequences of his decision to arrest, the effect on police- <
community relations, the impact on the rest of the system, . a
and related cosi effectiveness issues, the police officer o = .5
must use this discretion with the wisdom of a Solomon. = g adg
;Zj 5 nuno
OVERVIEW OF DECISION POINTS AND ALTERNATIVES E < mr—J
o 1=
Once a decision has been made that police involvement in é >
a given circumstance is appropriate, the investigating o) 3
officer may have to make a series of complex decisions. E .
These decision points begin with the field contact and con- - @ s os
tinue through to a final disposition of the suspected of- Bt ~=~— LK%
fender. The following section will examine eaznh of the ] = 88%
relevant decision points and the alternatives available at e e
each point. An overview of this process may be seen in
Exhibit 3-1. g 0\»/5
= By
~ “ b b4
Field Officer Involvement Decision 2 < )\g 3
[sm] « 7/ ~
The field officer is generally the determining factor as m . Ai/
to whether or not the police become involved in any given ﬁ ot s .5
incident or circumstance. 'Should he deem it inappropriate = S=—35% o8z
for any police involvement, then no further action will - AR Eo3
be taken by the police agency. If police involvement is e ge ESy
appropriate and the incident involves a criminal offense, =3 = ==w
the officer must decide how he is to terminate the field % =
confrontation. This decision is made subsequent to a < s
field observation made by the officer or upon his response m o
to a complaint. Occasionally the decision relative to = ag S
police involvement may be made by the person receiving the = a8 v e
citizen complaint at the police station. However, unless =¥ 5 L2
the complaint seems obviously fictitious, a field officer R
is normally dispatched to investigate the matter. - 5w IR PN
! - s o
If the officer decides that involvement is proper, he is " §-<~—-E§§ §§
generally faced with selecting one of three usual alter- o =9 a2
natives. First, he may prepare a report when a criminal o L2ES Lo
act has been committed and the suspect is unknown or not = - ses :
readily available for contact. This report would then be el Tte b2
forwarded for further consideration at the '"Continued In- i - SO 5
vestigation Decision."” Second, the officer may continue ‘ 5 e
his investigation by conducting an interrogation of a B
known suspect., This decision will lead the officer to the '&%ﬁ s
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. .. ; Field Apprehension Decision.
the Field Apprehension Decilsion. ‘ pp

Another alternative is to
. - 3 t
next decision point,

: 1 diversion action. : request a warrant from the prosecutor. The decision to
hird, the officer may involve 1n£or$§e coction relating i seek a warrant or indictment is mgde after further in-
Pt tion is further described in ative. arrest, 4 vestigation and concurrence by a district attorney, The
Suc?hacdiversion decision. A fourth ?1tezﬁerall§ con- : : wzrrint or 1nd1§tm§nt 1s sought only after identification
to e ‘ e o ernative is g o1 the suspected offender.

may be COﬁSldere@imiEﬁisai%twas actually observed by the |

sidered when a CT g

necessar
officer and in essence, replaces the now un 4
]

: ati Fie i ~isi
suspect interrogation alternative. 1d Apprehension Decision

: - interrogation oper- This police decisi int i hed d
. discuss the fl?ld in - 1ized b ] o) €clsion point is reached once a suspecte

It is relevagttﬁis point. This is a practice ;téﬁéig 7 | offender has been identified and confronted. Tho alter-

ation (§¥1eaagencies to record information fgare ie i natives available to the field officer are to release

2%22r52t}an5 made by an off@cer. nzgﬁit2£§C:n individual igitsggéegsé_ggfegg gnfggﬁeitdgsdr1§sue a citation, di-

generally used when EZiiggiécig ﬁe unusual or suspicious. ! J al diversion

under circumstances

I program, or to
v ved walking i 2 physically detain the subject. Not all of these alter-
e al area at 3 T or an Obseried automobile parked : natév€s will be.avallagle in each case. Several statutes
A resic ar?alat : iég;hggdazizicﬁﬁe occupant display- Mmandate the action to be taken by the officer. For ex-
in a residential neig ‘

ample, Section 40302 of the California Vehicle Code re-
v quires an officer to arrest and incarcgrate a suspected
. en ie entireiy . discretionary matter. ; gii:gg?r who has violated any one of six specified of-
%ge g;e%g égéizgggiakes the sole determination as to :

e fie

T . ice. The generally ac- , P .
whether or not to 1nvokﬁ thti gizcééiid in Se%tion 647(e) P.C. . If sufficient cause exists
authori

i ce.
ing no apparent reason for his presen

for the arrest, the officer
- - - may effect the arrest and follow one of three courses of
a and . : 1f and : . - . -
%inegegziggT;equires a person to 1de$§;§ytgém;iblic safety | actlon: He may issue a citation to the offender for a
éount for his presence.and ac’glonst further definition, lgterhqppearance in court, send thg offender to a formal
zcmands such identification. .Wlthoﬁ officer is left to qlver51on‘program? or fgrthey detain him. The option to
sich as in departmental pollctiiéatei the public safety } égégg :nﬁ1£§§%°?oé§1dgféﬁﬁgnégstth the Penal and Vehicle
Suffig;enﬁi? nggiiation to a citizen. Whiii t?;sthé intake ’ The alternative of diversion at the police level is ex-
ii%giréggtion process is not i sengitgfeihe ?ield officer | tremely limited when the offender is an adult because
. - i asp '
t is a controversla
process, 1

¢ some comment here. | of the paucity of formal programs into which the offender
- ent decision and hence worthy Od Sted to clarify the : may be placed. The only formal programs available at
anO1V§m rudies are currently belng COnduc this point are those under 647 (££) P.C. by which common
Several s

: drunks may be placed in a detoxification center and those
e cess.
utility of the FI pro under 5150 W&I by which a mentally disturbed person may
: be placed under psychiactric care. Such action may divert
Continue Investigation Decision ‘ the offender from any further proceedings in the criminal
ontin

i : justice system.
ithi ew of the : jus
i cision point is usually within the pzrv;re ot |
P %?Clséivigion Generally, field reports
detective .

e decision as to The formal diversion of an adult offender requires the
; i ! ecisl iti ' f blishment of probable cause to effect an arrest In
. d, resulting in the Criti- establis pTc : X .
ce1v§d ag% gizlgxitﬁer investigation 18 wargagiiié has most 1nstapces,.pollce officers will effect the arrest
Whitcgﬁteria are probable cause to beélzgi committed the : prior to diverting an adult offender. There 1s consid-
gzen committed and that a speglflg Szhgs information may - 1 erable controversy whether the police responsibility
crime. If a suspect is identifled, hen make the

i t
be transmitted to field officers who must
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extends to determining the appropriateness of diverting
a suspected offender. Thi% is discussed in Chapter Four

‘¢n Diversion.

VR g
s

The decision to arrest and further detain a suspected
offender is made once sufficient probable cause is found
and the nature 6f the offense suggests incarceration or
further interviewing at the station. The decision to
incarcerate may be made in the field or following sub-
sequznt interviewing at the station. The immediate de-
cision to incarcerate eliminates the next decision point
and the officer is then concerned with the suspect's
status. The alternatives available at this point are
discussed in detail under "Suspect Status Decision."

Station Booking Decision

Once the suspected offender has been taken to the station
for further interviewing and evaluation of evidence, the
officer has several alternatives. He may release the
subject if further investigation casts doubts on the prob-
able cause to detain further; he may divert the offender
if programs are available; he may release the offender

on a citation to appear later (if the offense is a mis-
demeanor); or he may decide to book the offender in a
jail facility. It might be noted that release may be a
suspension of criminal justice system processing pending
further review or an outright release from the system.
The decision to release an offender on citation is based
upon the same criteria as apply at the Field Apprehen-
sion Decision point. This should center primarily around
the- question of whether or not the offender is likely to

flee the jurisdiction.

Suspect Status Decision

At this point the suspected offender is actually incarcer-
ated; the decisions and alternatives available to the
police are limited. The police offer recommendations and
supporting documentation relative to the continued deten-
tion of the suspect or the release of the suspect on his
cwn recognizance (0.R.). Police officers will normally
recommend continued detention of a suspect if they be-
lieve there is a likelihood that the offender will continue
his criminal behavior, cause harm to another, flee the
jurisdiction nr otherwise represent a threat to the com-

munity or himself. '

©
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The i ;
citaggiicztofﬁiger may also release a suspect on a

O.R." or "jail o Eoﬁnt' This is commonly called "police
lease would ha -b- Whlle'ln most cases such a re-
point, occasi Vel N det?rmlned at an earlier decision
need fov actuo?ably'?he field officer will determine the
This decisio & oooking Prior to release on citation
fingerprintsnamgy be basec on the need to obtain the
investigation gr/gg Eggﬁggr?ﬁh of the suspect for further
successfully fleeing the juri:d%égiéihOOd of the suspect

INFLUENCES ON DECISION MAKING

The previous cha i
_ pter summarized key findi 1 i
g S ngs
Z;g%&ei on police d§c151on making. 1In gengrain gﬁgligr
factoig igdlcgtes little difference in the preéominan%t-
that influence degisions made about- juveniles or

that influence police decisions wi
‘ C with adults
gfé;?;ngit ;nfluence exists, this study Eergsegan?at
Califo;niay ;5 law enforcement officers throughoutp
fere prnia. 4 wenty-five factors were identified whick
made by polfcetztl?§;u§?§: ;0 Sime %fgree foe Jecisic -
' I evel, ne officer

gsgsdrggaigte the 1nf1uepc§ or importance of tiezgrzac-
cous war;vetto the de91§1on to arrest, the decision to
ook ant, the d§c151on to release a detained sus-
P Pursuant to Section 849(b) P.C., and the decision EO

release a sus ect on a ci i i
booking procegs. Citation prior to or after the

£§£;31203;§tiist3 thglfactors that the officers were
ask and retlects the average inf]
- . ue
;mpiggagfe at each deglglon point. Not everyHEZcﬁgr i
fggtoraisesﬁgwilihSECliﬁonprints. Therefore, no rat;;g
C € the facto:
particular decision point. o does ot *PPLY to a
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The following discussion examines the most significant
factors influencing the choice of alternatives at each
critical decision point., The discussion begins at the
field apprehension decision point as it is here that
the officer makes first contact with the suspect and
must decide to arrest or release him. It should be
stressed that all references to the survey results are
simply indications of what the respondents said influ-
enced their decision making. As has repeatedly been
stvessed in the literature of decision making, people

are often unaware or unwilling to indicate what really
influences them or how much,

Decision to Arrest

The purpose of arrest is prosecution. The decision to
arrest is primarily a police decision although the pro-
secutor and the court are involved in the decision to
issue an arrest warrant. The decision to arres+® must
be predicated on probable cause--the belief that a crime
has been committed and the person to be arrested com-
mitted the offense (836 P.C.). Arrest on '"suspicion"
or for purely investigatory purposes is of doubtful le-
gality. While the decision to arrest is generally made
at the Field Apprehension Decision point, previous dis-
cussiun relating to alternatives indicated that this
decision may be postponed to a later decision point.
While this is a possibility, it should be understood,
particularly in the case of adults, that the decision to
arrest is made prior to prolonged physical detention.
This 15 necessitated by the legal requirements for de-
tention of a suspected offender.

It should be noted that the degree of discretion in ef-

fecting an arrest ranges from NO discretion, in the case
where a warrant has been issued, to GREAT discretion, as
when a juvenile offender is involved. The most signifi-
cant factor influencing this decision was rated by re-

spondents as the ability to establish probable cause to
effect an arrest as defined by Section 836 P.C.

Once the officer has determined that probable cause to
arrest exists, he is further influenced by his percep-
tion of the seriousness of the offense. As a human being,
the officer is not exempt from assigning certain moral
considerations to criminal offenses. The officer's de-
termination of the seriousness of an offense is based on
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his own experiences and beliefs and the perceived
seriousness assigned by the community. The community
utilizes several vehicles for making their desires
known relative to the resources and effort they prefer
to be exerted in dealing with specific types of deviant
hehavior. The police officer will consider these in-
dicators in determining the seriousness of an offense
and the alternative he should select. While the total
survey results rated the officer's own opinion of the
seriousness of the offense 7.1, respondents from Los
Angeles County agencies rated it 6.7 and the remaining
officers rated it 7.4.

Other moderate influences reported by the survey sample
were, in order: legally dictated actions (such as
warrants or mandates to arrest certain Vehicle Code vio-
lators), community views of the offense, department
policy, and the probability of prosecution.

Presently, few departments have extensive specific
policies which prescribe actions to be taken by officers
in given circumstances. The larger departments, in
general, have more policies and are more aware of the
policies as a factor in the decision to arrest. Re-
sponse from Los Angeles County law enforcement agencies
ranked departmental policy higher (6.8) than did the
rest of the respondents (5.1), resulting in the sample
average of 5.8, With regard to the probability of pro-
secution, the officer is naturally influenced by his
previous experiences with the prosecuting attorney's
office as well as the willingness of the victim to
prosecute. For example, if the officer is investigating
a complaint of petit larceny and the victim indicates

an unwillingness to prosecute, the officer is likely to
release the suspect without arrest. Likewise, i1f com-
plaints have been refused in similar minor offenses by
the prosecuting attorney's office, the officer is likely
to release the suspect. As a study of prosecution by
Cole indicated, "The police are dependent upon the pro-
secutor to accept the output of their system; rejection
of too many cases can have serious repercussions af-
fecting the morale, discipline, and workload of the
force."?

The survey showed that officers claimed the demeanor of
the suspect had little influence on their decision in

considering arrest (total sample 4.9; Los Angeles 4.5;
other agencies 4.2). The reader should be cautioned to
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consider this in its proper perspective. This factor
commonly referred to as the "attitude test," is initiélly
given segondary consideration by an officer. After he

has considered the more significant factors and determined °
the existence of probable cause for the arrest, the at-
titude of the suspect becomes a primary consideration in
selecting an alternative. The increased influence of this
factor should be noted in Exhibit 3-2 relative to consid-
eration for release of a suspect on citation. Contrary

to popular belief, survey respondents claimed that the

time of contact with the subject, relative to the officer's
end_of tour and the workload of the officer, had almost

no influence on their decision to arrest.

Decision to Divert

In the case of adult offenders, diversion alternatives
available to a police officer are extremely limited. A
very informal type of diversion may be made at the Field
Officer Involvement Decision point. For example, an
officer may make such a decision by suggesting, during

an investigation of a family dispute, that the parties

seek professional counseling at a later date. This action
is frequently taken, as the experience of most officers
dictates that prosecution of such cases is highly unlikely.
The wife who insists that her husband be arrested at night
is often just as anxious to get him out of jail the follow-
ing day and usually refuses to prosecute. The impact of
crisis intervention units on adult offenders has not been
§uff1c1ently tested to evaluate their effectiveness. It

is reasonable to consider that such units may change in-
formal diversion to something more formal as more cooper-
ation between police and social service agencies is ac-
complished.

Angther-informal type of diversion frequently employed at
this point involves the common drunk. The officer may
establish necessary cause to arrest but may choose to re-
lease the offender to a responsible party, usually a rela-
tive, or even take him home.

The aforementioned ''diversion'" efforts are strictly in-
formal yet numerically, the most common. The only legally
prescribed diversion programs usable by the police, as
mentioned earlier, involve detoxification facilities for
drunks and psychiatric emergeacy wards, for the mentally
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disturbed, Major criteria in selecting these alternatives
are probably availability of space, the officer's knowledge
of the person's prior history, and the suspect's coopera-
tion with the police.

While the extent of either formal or informal diversion is
unknown, some counties have indicated that the alternate
placement of drunks in detoxification centers has resulted
in the need to hire civilians to provide maintenance ser-
vices in the jails traditionally performed by revolving-
door alcoholics. Severe problems remain with the lack of
adequate diversion alternatives for mentally disturbed and
other types of offenders, discussed in Chapter Five on In-
appropriate Clientele.

Survey results indicate that police are substantially more
conservative about the use of diversion for adults than

for juveniles. Where over half of those questioned favored
the expansion of juvenile diversion programs (which already
are used far more extensively than those for adults), only
about one third supported the expansion of such programs

for adults and roughly another third wanted them curtailed
or eliminated. With regard to other aspects of diversion,
Exhibit 3-3 shows that, as with juveniles, the vast majority
of law enforcement officials feel that they should parti-
cipate in screening adults for diversion and that there
should be '"pull-back' mechanisms for reinstating criminal
proceedings against those who fail in such programs. Again,
about half thought that police should be one of the agencies
involved in providing diversion services.

It is suspected that some of the resistance to expanded use
of diversion for adults is due simply to the lack of ef-
fective programs and that if such programs existed and the
police had a say in screening candidates, they would be

far less hesitant to use them, at least for minor offenders.

Decision to Seek a Warrant

One might reasonably ask why, once a suspect is identified,
an arrest is not made immediately. Why do the police seek
arrest warrants rather than effect an immediate arrest?

The most frequent reason for seeking a warrant relates to
the police ability to locate a suspect. This appeared to
be the most significant factor reported in the survey. Ob-
viously, if the police are not able to immediately locate

a suspect, it is beneficial to obtain an arrest warrant and
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Exhibit 3-3.

LAW ENFORCEMENT VIEWS OF ADULT DiVERSION
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enter such into an automated system. After this is done,
the likelihood of subsequent arrest is greatly enhanced.
Any future police contact with the suspect will generally
provide the officer with information about the warrant,
which will enable him to effect the arrest.

Another primary consideration of the officer is legal
technicalities, notably in the areas of search and seizure.
Occasionally, when an officer is uncertain what violation
to charge or desires a review of the evidence to be sure
of reasonable cause for arrest, he will seek the advice
and concurrence of 2a prosecuting attorney prior to making
an arrest. This procedure allows for prosecutorial and
judicial review of the incident and evidence to establish
and substantiate probable cause for arrest.

Another factor considered by the police and closely re-
lated to the former is the time lapse between the incident
and identificatien of the suspect. If the time lapse 1is
significant, th= police tend to validate theilr reasonable
cause to arrest by utilizing the review procedure pre-

viously described.

Other factors rated as having at least a moderate influ-
ence on the seeking of & warrant were relevant policies
of the courts and district attorney, establishment of
sufficient cause to arrest, probability of prosecution,
department policy, the officer's opinion of the serious-
ness of the offense, and the suspect's residence outside
the involved agency's jurisdiction. Comparing Los Angeles
County responses to the rest of the study county agencies
shows two significant differences in factor importance:
existing departmental policies (Los Angeles 6.7; other
agencies 6.0) and prior contact with the suspect (Los
Angeles 4.3; other agencies 5.0).

Decision to Cite Prior to Booking

A decision whether or not to issue a citation must be

made in cases involving misdemeanors. Section 853.6 P.C.
gives the police the authority to release a suspect on
his/her written promise to appear (citation). This is a
discretionary decision as mo requirement 1s imposed that
mandates such release. The most significant influence,
according to the survey results, is the existence of de-
partmental policies (Los Angeles 9.0; other agencies 7.0).

. P.C. man

When such policy exi i vi
decision Considzrabi;?s’ it obviously affects the officer's

The avai i1
considZiigb;iigy of the suspect for future contact is also
the officer's emely important. This relates primarily t
pect will a ePerceptlon.of the likelihood that the suZ— °
suspect ma Pgoir as promised. If it is believed that the
ally book {he appear as required, the officer will usu-
the likelihoodsgzpeCt at the jail facility. To determine
criteria to assistagﬁzaziﬁgiérm?gy aigncies,have established
L emataly s amed et s Sispach 1iving Jocsiiys o
, - il

ployed, with a famil : >
aPPear,as required. ¥, and no previous criminal record will %
_ j

The i
respgﬁﬁzn$gs£e;mpo?tant factors as rated by the survey
respondents w d?’ in order: prior criminal history, legal
ety attitudelscgetlon’ prior knowledge of suspec% cgm—
munity atti th'sda out the offense, probability of p%ose~
cution, a e demeanor of the suspect. Three of th

ere rated significantly differently by offic:ig

in Los Angeles Cou
respondents : ounty from the rest of the sample county

Factor Los Angeles Other S
. ample :
County Countieg i

Legal Restraints

Prior Suspect Knowledge .
Demeanor of Suspect 5.9

The apparent social status, sex, age, and race of the

arrestee were consistentl
y rated as i i i
fluences on the officer's discretionhaVIHg lictie in-

Decision to Cite After Booking

T . .

bggkggét%ﬁlg to”ye}ease a'suspect on a citation followin
booking de; .?b jail 0.R.") were rated essentially the ¢
same as_ "crl ed above, except that "holding time con- |
Serted n%hewag rated slightly higher, as might be ex-
pecte élect tqug,stlon then arises as to why police officers
would ele o book a suspect prior to releasing him. As

previously, the booking process to issUing:a )
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Questionnaire respondents asserted that the strongest
influencing factors in the use of 849(b) P.C. were the
existence of departmental policy and the sufficiency
of evidence to seek prosecution. Where clear depart-
mental policies exist, officers are aware of certain
requirements and expectations, and some consistency is
established. This is evident in the fact that Los
Angeles County agencies rated departmental policies

at 8.4, compared to the other agencies' rating of 7.2.

Next in importance, in the view of responding police
officers, were "legally dictated actions" that limit
their use of discretion. These mandates relate to
constrictions imposed both by law and prosecuting
attorneys. California law requires that complaints
be filed within 48 hours of arrest. The decision to
release a suspect subsequent to arrest is generally
made following the refusal of the prosecuting attorney
to proceed further. Typically, in California 20 to
25% of felony arrestees are released without a com-
plaint being filed.® While the data are not readily
available, estimates indicate that half or more of
these releases occur as a result of the prosecutor re-
fusing to file a complaint. Specific data relative

to the decision to release pursuant to 849(b) P.C.

and the factors influencing the decision are seriously
lacking. Exhibit 3-4 provides sample data for Part I
arrests.* The last two columns show the use of

849(b) P.C. In this case, 37% of the arrestees are re-
leased, 58% of which are due to denial of a complaint
by the district attorney's office. Although this data
is probably not representative of the state, the mag-
nitude suggests a need for improved statewide data
collection pertaining to 849(b) P.C. release decisions,
both by law enforcement and prosecution.

Summary

As was stressed in the preceding chapter on the Juvenile
Intake Process, police officers daily must make decisions
that affect the lives of those they contact years beyond
the point of contact. Aside from such dangers as the
internalization of a delinquent or criminal self-image,
development of a "reject the rejectors' attitude, and

the jeopardizing of police-community relations, the police
must -be continually concerned with defining their role
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Exhibit 3-4. DISPOSITION OF ADULT ARRESTS

SEVEN MAJOR OFFENSES
LOS ANGELES COUNTY SHERIFE'S DEPARTMENT
JULY-OCTOBER 1973

Disposition (%)
Total
Arrests | Felony Misdemeanor Turned over to D.A. Denied Other
Fi]ed Filed Other Agency Complaint Reason
Part I Offenses 3443 23.6 31.6 7.8 21.3 15.7
~3
N Aggravated Assault 1150 14.8 46.3 0.8 27.4 10.6
Burglary 1050 31.1 29.3 5.4 18.2 15.9
Grand Theft Auto 517 15.3 15.1 29.2 13.5 26.9
Robbery 438 30.8 21.0 6.6 24.4 17.1 ;
Grand Theft 172 29.6 31.4 8.7 16.9 }3.4 3
Rape 73 42.5 9.6 1.4 20.5 26.0
Homicide 43 79.1 --- 4.7 11.6 4.7

SOURCE: Los Angeles Sheriff's Department, Management Staff Services Bureau
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in society, remembering the purpose of their existence,
and exercising just use of the tremendous discretion
and power given them by the community.

Police administrators must accept their responsibility

as policy makers and trainers. They must maintain cur-
rer.t guidelines for their staff in the use of discretion
at all key decision points. They must assure that their
staff are trained and skilled in both on-the-spot and
review decision making. Reflecting the concerns of
citizens across the country, the American Bar Association
in a recent publication® stressed that police discretion
must be structured and controlled. This is not to say
that it should be hamstrung, but rather, that police
administrators should provide policy that defines parame-
ters and training that teaches how to operate effectively
yet justly within those parameters. A similar emphasis
on the use of citations is shown in the Standards and
Goals report: "Every police agency immediately should
make maximum use of State statutes permitting police
agencies to issue written summonses and c1tat10ns 1n lieu
of physical arrest or prearraignment confinement.

RECOMMENDATION 9. Each Law enforcement agency
should spell out specific policy and pro-
cedune gudidelines Lo encourage maximum use
of citation forn eligible misdemeanants.

One well known example of such a policy is that of the
Oakland Police Department, which has been copied by a
number of other agencies and was recently recommended

for adoption throughout Alameda County.’ This policy
commonly called the '"Oakland Plan,' asserts that every
misdemeanant will be given a field citation per 853.6 P.C.
unless:

(1) He requires medical care or is unable to care
for himself.

(2) There is a likelihood the offense would con-
" tinue or the person or property of others
would be endangered.

(3) The person cannot or will not furnish ade-
quate identification.

(4) Prosecution of that or another offense would
be jeopardized.
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(5) There 1s a reasonable 1ikelihood the person
will not appear in court.

(6) The person demands to be taken before a
magistrate OT refuses to sign the citation.

, however, return for fingerprinting the
following day. If the field officer does not issue a
citation, he must specify his reason according to the

above criteria on the arrest report.

The subject must

RECOMMENDATION 10. Each fLaw enforcement agency
should spell out specdipic onitenia to mind-
mize the degree 0f penetration of minor o4
marginal offenderns 4into the justdice sysiem
and to Aimpose ZThe Loast nestrndetion on the
freedom of ofpendens consistent with ade-
quate protection o socdely; guidelines
should be established Lo provide "fall 0.R."
rouiinely fon eligible offendens.

Study staff strongly support the policy of some law en-
forcement agencies (exemplified by the '"Oakland Plan'

for citations) that require thelr personnel to justify
why they take a more restrictive course of action oOVerT

a less restrictive one, €.g., why they arrest and book

2 misdemeanant ratheTr than citing him or why they de-
tain an offender 1n jail rather than granting "jail O.R."

per Section 853.6(1) P.C.

Finally, there 1is virtually no data available as to either
the frequency Of alternatives selected at each decision
point or their cost effectiveness. Given the importance
of the intake decisions by the police to the rest of the
criminal justice system, this "flying blind" tradition
can no longer be afforded. As recommended in Chapter Two,
it is essential that police agencies routinely gather
data on the frequency and cost effectiveness of the al-
ternatives selected by their staff at each decision point
to allow for more meaningful evaluation and planning.

RECOMMENDATION 11, Each fLaw enforcement agency
should implement routdine data collection prLo-
cedures which would enable admindistratons
to evalfuate deparitmental operationd rnegand-
ing Antake decision making; specific data
negarding release [§49{b) P.C.] should be
collected and analyzed.
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1 1
ighihzgzc%iitp£0V1nce of the correctional expert
in these (ir ake) determinations is in assessing
an o »nder's need for and susceptibility to

ous sorts of correctional treatment.'®

In con i j i i
officizigs;rzlth the juvenile intake system, probation
officlals scregg? involved in adult prosecution. Aside
rrom 9.X. scree 3ng in some counties, they are normall
o1y aoked s ed in the intake process unless specifiY
cally @ or information by a court. Their prim

one of assisting the courts in di’sposit?ona?ry

decision makin
- en : ;
sion or sentengé.g erally at the point of either diver-

OVERVIEW OF DECISION POINTS AND ALTERNATIVES

ﬁguigkgrggatéon.offlceys are given no legal authorit
They d frg uec1i10ns in the intake process. Howeve¥
which requi%eegtdzc?gginr§;0¥Eendations S imersonrt ’
: e sense of i
2iziiggglxguiicommendgtions available. Eiﬁiggzlggsfrom
e asuit Probation Intake Process, outlines the
major gg arg regommendatlons made by many adult pro-
bation o) Tent; and the normal alternatives avail-
EEa tegch decision" point. These consist of'al
tiong %oilg% release recommendations; (2) recomménda—
S inst dism'agalnSt diversion and, later, for or
e Plisal of the chayges; (3) pre-conviction
Srier to.a.findqr other special screening decisions
prior to a f Eng of guilty; and (4) presentence rec-
making, adulé prﬁgzggoﬁoﬁnggiviizgttype ﬁf et
of programs has i T ihe JEhST oy
marked%y betweenbigﬁnigég?lvely recent and still Vagies

Pretrial Release Recommendations

Pretrial release
refers here to release- -
giggrgmstﬁnder 1318.1 P.C. when such progiggscgigogyer—
are. deniiggobatlo? department (often they are rug by
: : or Vo unteers). These pro : ’ i
g;ov1%e information relevant not only Eo %igmzrzg$§t1mes
redaifgase on own recognizance (0.R.) but also to %ﬁg
ion of bail. In some programs, staff make formal
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ADULT PROBATION INTAKE PROCESS

Exhibit 3-5.
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recommendations as to whether or not the defendant should
be released. In others, a point system (such as the Vera
scale or an adaptation) is used to predict the likelihood
of appearing in court. In still other programs, staff

simply provide relatively objective information to the

court without any type of recommendation. Normally these
programs function after law enforcement agencies have de-

clined, in effect, to release the person under 853.6a P.C.

(on-the-street citation) or 853.6i P.C. ("jail O.R.").
Marin County has a unique project, involving both Proba-
tion and Sheriff's Department staff in making joint '"jail
O.R.'" decisions prior to arraignment. Fresno County
Probation Department operates an "honor release' program

in which individuals are considered for release within
24 hours of booking.

Defendants in custody usually refer themselves to these
pretrial release programs which are normally well publi-
cized within the jail. Jail staff, attorneys, the courts,

or other persons may also refer defendants for such
screening.

Unfortunately, detailed data about these programs, most of
which are relatively new, is often not maintained. Par-
ticularly difficult to obtain is data regarding recommen-
dations by probation officers and how often these recom-
mendations are followed. Two examples are available of
O.R. recommendations on "high risk'" cases, although these
programs are not operated by probation staff.

Since 1965, the Los Angeles County Superior® Courts have
had their own O.R. program for defendants charged with
felonies. Of over 62,000 such inmates investigated by
court O.R. staff between January, 1965, and October 1973,
favorable recommendations were made in 28% of the cases.
Of these favorable recommendations, O.R, was actually
granted 85% of the time and formally refused in only 2%
of the cases (the others were disposed of in other ways
such as bail or dismissal of the charges). During that
nine-year period, the cumulative failure-to-appear rate
of released defendants charged with felonies was 7%.
Furthermore, it is estimated that the program has saved

the county approximately $11.5 million in custodial
costs.

Exemplifying the potential of an expansive pretrial re-
lease program is the nationallg known Des Moines, Iowa,
Community Corrections Project.'® Using a typical D.R.
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i judges

m modeled after the Vera system, Des ¥01nes ju
giogﬁz late 1960's were granting 0.R. to 67% of t2022
defendants who did not post bail; of these, gnly . ocial
failed to appear for trial. After estgbllshlngda ipein
"supervised O.R." program for higher risk defen aﬁ‘s n .
the early 1970's, the courts have been granting this lyp
of Telease to approximately 58% of those denlgd_normgro
0.R.--which only a 2% FTA rate. This resulted 1nfa d ys)
of the Polk County average dallquall P?PU1?t1°Eh rii N
135 in 1970 to 65 in early 1973. Indicating t et dg_
correlation between staff recommendatlons and c;urt
cisions, Des Moines judges declined to grant O. : 2af£
only four 'high risk" defendants for whom projec fsthe
recommended such release during the second year ©

project.

i ion- trial re-
By comparison, one Bay Area‘probaﬁlon run pretri r
1Zase grogram: which interviews only sglected m1§de hat
meanants and does not make recommendations, reporgso h
approximately 33% of those interviewed are grante .R.

with a FTA rate averaging about 5%.

Diversion Recommendations

i tion actually began as a type of diversion in
ygiieuﬁgggaJohn Augustus, diversion has re-eme?ge% ai a
popular trend only in the last few years, particu ar g i
on the adult level. As will be discussed in C apterllou )
the term '"diversion'" is used differently by almosg a't
agencies and authors. However the term is defined, 1£_
ie clear that increasing numbers of adult diversion eeral
forts are being made throughout the State. Wh;le sgg ra
major studies are currently being conducted, there 1
present very little data about either the decision
making or the success of such programs.

legally mandated adult diversion program,
{%8002%%. f%r leected minor drug gffenders? began 1in
January, 1973. The Bureau of Criminal Statlztlﬁs% 1gout
its initial report on this program, indicated tha ah
2.000 cases are placed on this type of Q1yers%on Sa;n
ménth under probation department supervision. ‘51t§
rather crude methods of estimating, the Bureau aiaer S en
that "One half of the adults diverted would not avi. e
referred to probation departments if Ehe Drug Dlver,éiear
Program had not been signed into law. There is no

ST SRS Mo

evidence to prove this is the case; however, the implications
of placing so many persons in a correctional program who
might have otherwise been handled differently (e.g., re-
leased outright) demand’ careful study. :

If -~ difendant is legally eligible, the process for diver-
sion under 1000 P.C. is rather routine and virtually auto-
matic., The district attorney advises him of his right to
be considered; if the defendant agrees, the court refers
him for a probation report. If the defendant demonstrates
a willingness to participate in an appropriate program, the
probation officer almost always recommends diversion and
the court and district attorney normally follow this recom-
mendation. Once granted diversion, which can last from

six months to two years, the defendant is assured of having
the charge dismissed if he complies with the terms of his
diversion program, including no new convictions. One

large Bay Area county reports a success rate of 78%, mean-
ing eventual dismissal of the charges. Failure in the pro-
gram means reinstitution of criminal proceedings.

Careful study of alternative diversion programs, including
a variety of measures of success and failure, is extremely
critical if the criminal justice system is to operate in

a manner other than "flying by the seat of its pants."

Preconviction or Other Special Screening Recommendations

While referrals by the court to the probation department
for special evaluation or screening prior to conviction
are infrequent, the most common type of preconviction
referral is under 131.3 C.C.P. This sectiun allows the
court to request a probation report and recommendation on
any defendant at any time after arrest. It is often used
to assist the court in deciding whether to accept a re-
duced plea, particularly for registerable offenses (such
as certain narcotic and sex crimes). The probation of-
ficer makes a conditional recommendation for or against
probation (i.e., contingent on the defendant's being

found guilty), as is often done with juvenile dispositional
recommendations. This section could also be used to eval-
uate defendants for diversion programs,

Some jurisdictions also have other types of pre-conviction
screening programs [such as the court liaison and TASC
(Treatment Alternatives to Street Crime) "pre-trial inter-
vention'" programs for drug users in Northern Alameda
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County] which involve evaluations and recommendations by

A the probation department. Such programs allow not only
' for evaluation but for the actual initiation of treatment

services or referrals to appropriate resources, provided '
the defendant is willing, at a very early point in the E :
criminal justice process. While it can be abused (as .
can diversion programs), the opportunity to become involved g =
in a re-integrative program prior to conviction can be - 2 e we ne
used as a constructive lever to motivate an offender to ~m [0 = o > 5 & a8 85 R
accept help. In fact, this is the basic philosophy be- 2 |2 e s s e e
hind TASC, a federally funded program for oplate users. 2a el B
The implication, of course, is that involvement in such =" e
programs will result in a more favorable disposition by’ "o gg -
the court. ® Z9 SE °
Pt Lo | & 3 3@ e 3R B wR e
= ggfgaggggg;iﬁiﬁgf
Presentence Recommendations 24 gs| &
FR%) -
The criminal courts must refer all convicted felons and ES EE
may refer any convicted misdemeanants to the probation S Sl Tl e me 2e
. . . . k- k- R e =2
department for investigation, evaluation, and recommenda- N e a1 B 12 @ 5 @ & v oo b =
tion as to disposition prior to sentencing. This is the s - © ®
traditional and by far the most common decision making Sf]U
process in adult probation. By marked contrast with the U .
juvenile system where probation staff have traditionally e 2 2le g n v w0 oo oo~ oo
made virtually all decisions between booking and convic- = 2 1he e R
tion, adult probation officers have normally been in- o 1B =
. . . ) ° o0
volved only after the point of conviction. In recent on E 2o . |g o~ 0w s o0 0 2 v L
years, adult probation staff have tended to become in- . E 28 5 8 &8s 28 S 35 ;
, volved in more screening and decision making prior to < O S N I S S S N ) ¢
. conviction while juvenile staff have given some of their i 2 AR
traditional intake responsibilities to the district at- s <
torney. While both trends seem to be increasing, neither : Z o g
is without strong resistance on the part of some officials : . = ¥ 5T 299 355888
and citizens. 0 & £ |s5
O o=
Exhibit 3-6 indicates, for the last ten years for which = g* N - e~ e - oo~ g o
data is available, the trends in both probation recommen- :SU N B T RS
dations and superior court concurrence oOT lack of agree- e *>® 22z =g <
ment with those recommendations. Two striking facts are G &
that, during that decade, probation officers recommended B8 i
probation 50% more often and that judges followed those _ © © o o
recommendations with the same high degree of consistency. b 2 oS 2 g g & é o o i
The rise in favorable recommendations is most likely due bt ¢ ~ ®m o w v W o : S 5
both to the incentives of the probation subsidy program : NN NN NN e e
and the general shift in philosophy with regard to the . i
value of state prison. The consistent, almost total = R - < BT P S i
| £ 2828222835385 i
t
I
r
.
00 " %’f
I

2

e

T A € S £ i
[



R T O R

backing of favorable recommendations by the judiciary
in these serious cases suggests a high degree of credi-
bility with and trust in probation staff by individual
judges. A seemingly puzzling trend is the sharp drop
in following recommendations against probation, i.e.,
courts by 1970. were following formal recommendations

to deny probation only a 1ittle more than half the time.
One interpretation of this could be that the bench has.
become much more liberal than probation staff. A more
likely explanation is that, while probation officers
made many formal recommendations against probation for
felons who were technically ineligible for probation
under 1203 P.C., they were pointing out in their eval-
uations of defendants that they felt many of them would
be reasonable risks for probation if the courts wished

to make exceptions on the issue of eligibility.

Information on lower court cases is difficult to obtain.
In 1970, a sample of 37 counties showed that probation
officers recommended probation 74% of the time and that
the courts followed these favorable recommendations 97%
of the time; they followed recommendations to deny Ppro-
bation in 88% of the cases--again indicating a hi%h de-
gree of trust in the judgment of probation staff. 4

Summary

By marked contrast with the juvenile justice system
where probation staff have traditionally made virtually
211 decisions between booking and conviction, adult
probation officers have normally been involved only
after the point of conviction. This is part of the -~
reason for the scarcity of data concerning adult pro-
bation decision making, even of the most elementary
flow chart variety, other than for presentence recom-
mendations.

In the past few years, an interesting paradox has oc-
curred in the justice system. On the one hand, adult
probation staff have become much more involved, at

least in many counties, in screening and decision-making
roles prior to conviction. In fact, indicative of the
above-mentioned credibility between the criminal courts
and probation staff; the judiciary has sometimes in-
sisted that new programs prior to conviction be admin-
istered by pyobation personnel. One recent example 1is

RS J»n)—w-\—b-'%i

;giezﬁigngrxgiigd120ap?32 Azﬁg county where the federal
[ A Z e is program under health car
services but the courts refused to su )
unless it was placed under probation.ppgittﬁgeogiggrﬁgnd
as a result of judicial decisions and departmental polic,
changes, juvenile probation staff have been giving more y
and more of their traditional tasks to the district at-
torney.(w1th regard to prosecution) and to a myriad of
gggﬁz;;ﬁ{ ggggiigg)(fo¥thliveré of diversion and other

r . is paradox probabl
least two major.trends with?n the jgstice ZygiiieCt;iigt
thirg has been increased acceptance on the part of crimi-
nal justice personnel that adults, like juveniles, are
often appropriate subjects for informal handling &ith
prlmagy emphasis on meeting treatment needs rather than
Egg;sbmiﬁt. Secondly, on the juvenile level, there has
ficialg ﬁoncern on ?he part.of some law enforcement of-
ticlals, Ztg are pushing for increased involvement of the
alstrict. orney, with percelyed ""'soft" handling of juve-
: nd, at the same time, disenchantment on the part
of many citizens with the perceived overly harsh or at

least ineffective 'treatment" i
: . : : t" of their

ﬁiewgz sgressed in the section on juvenile probation, fail-
ure ot awgiﬁ pﬁobatlon personnel to develop stronger cred-
u i g. i the community, whlle not losing the trust of
f;ed%u ic1ary, or failure to implement aud provide clear
re:ulic' og t%e success of preconviction programs may well
res in both a weakening of their professional stature

a removal of various programs from adult probation.

INFLUENCES ON DECISION MAKING

As with juvenile probation decision maki i
paucity of reliable data on what really}?§%1§2§£Zledilf
probatlon staff in making decisions (which are usuall ”
in the form of recommendations to the court). Howeve¥
there have been a few significant studies on presentenée
recommendations. Before discussing the results of the
current study staff's efforts to pinpoint the major de-
terminants of such decision making, the results of some
earlier relevant research will be briefly summarized.

The Federal Probation San Francisco Project, in examinin
nearly 400 probation presentence reports on federal cour%
referrals, found that the factors most related to deputies'
recommendations were, in order of significance: prigr

[
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record, confinement status prior to judgment, number of 4
prior arrests, offense, longest period of employment, .
occupation, number of months employed, income, longest

period of continuous residence, military history, resi-

dence to place of offense, number of aliases, marital

status, legal representationi use of weapon or violence,

family criminality and plea.’® All of these factors

were statistically significant at the ,001 level. A

further '"decision-game'" experiment within this project

involved probation officers selecting cards with specific

topical information on individual cases until they were

able to arrive at and then '"confirm, modify or reject"

their recommendation on the case.!® 1In every instance,

the cards labeled "offense' and '"prior record" were

selected. After those two variables, deputies chose

the following topical cards, in order of frequency, more

than half the time: 'psychological/psychiatric" (infor-
mation), '"defendant's statement,'" "defendant's attitude,"
"employment history," "age," and "family history.' While

the San Francisco Project revealed a number of objective
factors statistically correlated with recommendations,
the researchers pointed out that much objective data
routinely gathered on each offender is '"seemingly of
minor significance in making a decision.”

Norris, in a study of 387 adult presentence recommendations
in a California probation department, found, like the San
Francisco Project, a high correlation between recommenda-
tions and a variety of factors related to the present of-
fense, prior criminal history, and general indices of
social stability.!’ However, he also found a high corre-
lation with a series of probation officers' feelings or
perceptions about the defendant such as the threat he
presented to the community, his remorse and cooperation,
his desire and need for counseling and supervision. When
the deputies who made these recommendations were independ-
ently asked to rank a list of factors "in terms of their
importance in influencing your recommendation,' they gave
the highest ratings, by priority, to: present conviction,
threat to community, record of arrests, desire for help,
employment history, and degree of cooperation.!®

As noted in the section on juvenile probation decision
making, other studies have stressed the importance of the
decision maker himself. A number of parole studies have
also underscored the extremely powerful impact on decision
making of agency or officer policy and orientation.!

[
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As with juvenile staff, 250 adult intake deputies in the
sample counties were asked to rate the influence of
selectgd Varlablgs in terms of (1) their actual impact
on their own decision making, and (2) how significant
their impact should be. Exhibits 3-7 through 3-10 re-
veal the responses of total adult probation staff, line
workers.only, and supervisors/administrators. Onée
again, it should be remembered that these responses re-
flect only the stated views of probation staff, not nec-

essarily the actual impact of the ;
i e e se variable
five decision points discussed. : s on the

Pretrial Release Recommendations

Interestingly, adult probation officer i
supervisors and administrators, said tiétp2£:1€§%:£%ya
defendant presents to the community has slightly more
impact on their recommendations regarding pretrial re-
lease than does the defendant's likelihood to ap ear in
court. As Exhibit 3-7 also indicates line work£*’
felt.that threat to the community should receive L;o—
portionally an even greater weight—avg?—likelihoog to
appear in court than they perceive actually to be the
gasg. Th;; suggests that many adult probation officers
dg%leve rather strongly in preventive detention, Little

ifference was shown in responses from Los Angeles
County and the other sample agencies. While these two
factors received by far the strongest ratings, a series
of other variables related to prior record pfesent of-
fenge, general indices of stability, and the defendant's
attitudes are all rated as strong influences, although
many staff felt some of these items received too muc%
weight. As will be seen, threat to the community is
alsg considered by far the most important factor in
making presentence recommendations and the second most
important in decisions regarding diversion.

As is the general trend with all t es of ad

tion decisions, staff tend to feelyghat philgigpﬁ;oZ§d/

or attitudes of the probatisn department, the courts

the community, and particularly, the decision maker him-

self influence decisions more than they should In fact

attitudes of the decision maker himself is ranked as a

weak 1nfluence'on every decision--although this is dis-

puted by the findings of several other studies.?® However
2
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ADULT PROBATION QFFICER
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INFLUENCES ON PRETR

Exhibit 3-7.
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Ratings of 0-5 may be considerad as vweak", 5.1 to 7.5 as

6 to 10 as "strong" influences.

on scale of 1 to 10.
and 7.

*Mean ratings

"moderate",

[N

- o
i i e

as might be expected, supervisors and administrators
consistently believe (for all types of decisions) that
departmental policies and philosophy both do and should
have more impact than line workers feel is the case.

Another slight tendency seen throughout the four de-
cision-making tables is that supervisors and adminis-
trators rate many factors as having less influence,

both in practice and ideally, than line workers rate
them,

Criteria for O.R. or even bail reduction are highly
controversial., With regard to court O.R., 1318 P.C.
seems to make it clear that this is an option on the
court's part, not a right of a defendant. The legal
criterion specified in that section is that "it ap-
pears...that such defendant will surrender himself to
custody as agreed" (i.e., will appear in court and
surrender himself into custody if so ordered at a
later time). One chief public defender interpreted the
recent Townsend Decision as meaning that '"a wourt s
should release a person upon his own recognizance un-
less it can be established that there is a substantial
risk that the defendant will not appear for further
court appearances.''?! On the other hand, many per-
sons, including high level administrators and legis-
lators, have indicated a strong interest in implementing
preventive detention policies for '"high risk" defendants.

Since the early Vera Foundation studies on O.R. re-
leases, considerable evidence has been gathered in
various research projects that allows for highly. ac-
curate prediction of likelihood to appear in court.
One of the most recent and comprehensive such projects
was the "Pretrial Release Program'" in Santa Clara
County.?? Since a consistent finding has been that
the failure-to-appear rate for persons who are O.R.'d
is about the same as for those who post bail, every

county should implement such a program throughout
the county.

RECOMMENDATION 12, Eyery county should
Amplement a countywide 0,R. proghram
geaned at releasding all defendants
who ane as LLkely to appear An courk
as those who post bail. This should
include those charged with felonies.
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RECOMMENDATION 12 (continued].
While the primary cnitendon fon 0.R.
nelease should be LikeLihood %o ap-
pear in count, Aerdoud threat to the
community should also be considered,

RECOMMENDATION 13. Every county should “
attempt to AimplLement supervised 0.R. £
programs fon highern nisk offendens R 2 T T N B S SO SR o
simitan to the Des Modines, Towa gl © 2o~ @ S 6 8 @ w o< o |9
proghram. 5|53 -
U -
A 9 .
natever criteria are used for O.R. decisions, it should = s = -
be pointed out that denial of 0.R. does not take away the E © S| @ .
constitutional right to bail for all but,capital offenses. & ER R be i ®x o o = - e o~ e o |E
However, similar criteria might be adopted with regard to I e e N2 e K 6 © @ ow o« |3
the amount of bail set. =0 {4 “
3t |2 :
< {(2|3c|- o ~ = w ~ © o~ o
Diversion Recommendations 22% Il e A A S N S S A
“v
=
Somewhat surprisingly, as seen in Exhibit 3-8, adult pro- g%% S
bation officers felt that the primary factor in determin- O = g a
ing whether or mnot a defendant should be granted diversion =5 2% >
is his legal eligibility. The fact that this is perceived e ile i e e mme m e o om owe o e
as even more important than the threat he presents to the 58 |«|z=|® < = = © N e 8 W e @ b woe w o
community, his attitude toward diversion, prior record, O 1815E w“ g
~etc., infers a very strong belief in the concept of diver- < ||V s
sion virtually as a right--at least for some defendants. 54 g s
However, probation officers in Los Angeles County did rank = o I
"threat to the community' slightly higher than ''legal . glggim =~ ~ < -~ -~ S o 6 v -~ ® o | &
eligibility" (8.4 to 8.1), which means that the other sample RS N RN © @ ® e K e ¢ o & < |ob
counties perceive legal eligibility even more significantly 20 | = o
than depicted in Exhibit 3-8. “H ., v
Z g ;t- N o ~ © o o © ..‘.E
Apart from assigning top priority to legal eligibility, w3 Clesle ® & & o N N B -
the remaining questionnaire responses reflect many of the o o
same trends as in pretrial release decision making. Philos- = - " ‘. s . R
ophy of the courts, probation department, and individual : i £ " £ se TE 58 & L |SE
decision makers were perceived as being more influential ; 2 . 2 8Ts 8 S A L - ole”
than they should be. Aside from legal eligibility where j = » 2 35  §o. 3 § 8. 22 2% o 3 Zeirh
they had essentially the same view, supervisors and admin- : i - 2 Bo g5 L e »E =23 725 VY 82 E B gg %
istrators felt that every listed variable does and should : e |2 5 T2 v S8, T & ST &» g F oyl g% ciles
receive less weight than line workers believed was appro- ; T - °x®E 4 L R B2 w3 2 % E T RS 28 ,
priate--with the exception of departmental policies and : £ |8 T 5T & 222 ORL oo 87 BEL 2T a8 02 e g
philosophy, which they rated considerably higher than line : - 5 E% 5 SEEd P2 5 o5 TTT S3g 8 8% 3 o3 U3 :
. 4 . N % N L U e e EAO 4 - A -~ —~3 I 5 Pt th
workers did and higher than most other variables. : g E & 5° E 2¥ g% 27°® 5 =" 5 8 3¢ :
s ol it
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RECOMMENDATION 14, 1000 P.C. diversion should
be ghanted routinely Zo those defendants
who are (1) eligible, and (2) willing %o
accept and cooperate with the program rec-
ommended by the probation depariment.

Recommendations regarding the graﬁting or denial of other
types of diversion programs will be made in Chapter Four.

Dismissal (from Diversion) Recommendation

Clearly the most important factor, as viewed by all levels’
of staff, with regard to dismissal from a diversion pro-
gram is compliance with the conditions of that program

(see Exhibit 3-9). The other variables consistently viewed
as key factors in making this decision were, in order of
priority, threat to the community, commission of a new of-
fense while on diversion, and need for further counseling

or other services. Los Angeles County showed no differences
from the remaining sample counties in ranking these factors.

Supervisory-administrative staff again felt all the listed
factors should be considered less significant than line
workers believed was appropriate--except for compliance
with the conditions of diversion and, once again, depart-
mental policies. '

RECOMMENDATION 15. Probation staff should
necommend that defendants placed on
divension be neleased from such programs
and the charges dismissed at Zhe
earliest neasonable time.

1000 P.C. defendants are required to appear in court for

a progress report at least every six months. It is the
study staff's view that these persons should be dismissed
from diversion at their first progress report (or at any
subsequent progress report) unless the system can justify
the need to retain them longer. Since diversion is intended
for relatively minor offenders and since its whole purpose
is to minimize penetration into the criminal justice system,
there seems to be no point in holding these individuals

in the system and making the taxpayers support such programs
any longer than necessary. E
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Exhibit 3-9.

“moderate”, and 7.6 to 10 as "strong" influences.

*Mean ratings on scale of 1 to 10.

Factor
Under Diversion Super-

fense, However Minor,
has been Committed
ing or Other Services
vision

Policies about such

Decisions
tudes, Biases, etc.

Compliance with Conditions
of Diversion

Threat to Community
Whether or Not a New Of-
Need for Further Counsel-
Defendant's Attitude While
Department Philosophy and
Your Own Philosophy, Atti-




Preconviction or Other Special Screening Recommendations

Because of the infrequency and uniqueness of these types
of referrals, no questions about them were included in
the staff questionnaire. Criteria used in arriving at
recommendations for referrals such as under 131.3 C.C.P.
are probably highly similar to those for diversion and,
particularly, presentence recommendations.

for counties to explore addi-

tional ways to use the special screening recommendations
both to obtain information that might be helpful in ar-
riving at the best judicial decision and to initiate
referral to the types of services or programs needed by
certain defendants at the earliest possible point. This
is contingent upon the existence of legal safeguards to
assure that any information revealed by defendants when
referred to probation departments by such special mech-
anisms cannot be used against them in court.

It would appear worthwhile

Presentence Recommendations

as with juvenile dispositional
recommendations, all 1evels of staff strongly perceived

threat to the community as the most important considera-

tion. Consistent with the Federal Probation San Fran-

cisco Projects??® and the Norris?* study of adult pre-

sentence investigations, staff also indicated that their
recommendations were strongly influenced by the defend-
ant's prior record, the present offense, the defendant's
attitudes and need for probation services, and general
social stability. Los Angeles County shows essentially
the same ranking as the other sample counties.

Supervisors and administrators again tended to place
somewhat less importance on nearly all factors than line
workers did. They agreed with their subordinates that
too much weight was being given to the deputy's own at-
titudes. However, they felt that departmental and also
community attitudes should be given more consideration
than line workers felt was appropriate, but, curiously,

not the philosophy of the courts.

ally been the case with all decision factors
both adult and juvenile staff, there 1is
hey perceive various

h they feel these

Exhibit 3-10 shows that,

As has gener
considered by
not much difference in the way t

factors influencing them and how muc
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Exhibit 3-10.

*Hean ratings on scale of 1 to 10.
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Previocus Agency Contact
Defendant's Attitudes in
History of Social Stabil-
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Present Offense
Legal Eligibility
Community Attitudes

Prior Record
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variables actually should influence them. The major
exceptions to this, quite consistently, have been the
philosophy and attitudes of the decision maker him-
self and, for line workers, department philosophy and
policies; in both instances, the feeling is that these
variables have more impact than they should.

As in the case of juvenile dispositional recommendations,
the variety of alternatives and the complexity of the
problem make it difficult to spell out what should
govern the selection of each alternative. Again, the
study staff's major recommendation is to select that
alternative involving least penetration into the crimi-
nal justice system and which is least restrictive while

‘adequately considering protection of the community,

the primary goal and responsibility of the criminal jus-
tice system.

PROSECUTION

"As the nexus of the adjudicative and en-
forcement functions the prosecutor has

been called the most powerful single in-
dividual in local govermment. If he doesn't
act, the judge and the jury are helpless

and the policeman's word is meaningless."

Unlike the juvenile court system where he has little or
no power, the prosecuting attorney in many respects 1is
the most powerful decision maker in the adult court sys-
tem. Acting both as a screening agent to assure ade-
quacy of evidence and as the representative of the people
in criminal court, the prosecutings attorney reviews and
determines whether or not to formally pursue all accusa-
tions of criminal behavior.

OVERVIEW OF DECISION POINTS AND ALTERNATIVES

There are three major decisions made by the prosecuting
attoerney: initial screening of charges or accusations,
decisions relative to the filing of a complaint, and
decisions regarding grand jury indictments. As with
police and juvenile probation officers, many of these
decisions actually consist of a whole series of related
decisions. Exhibit 3-11 presents a simplified flow
chart of the role of the prosecution in the adult court

ADULT PROSECUTION PROCESS -

Exhibit 3-11.
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system., Since most prosecution is handled by the county
district attorney, that title is often used in this
section except where city prosecutors are referred to -
specifically. L o |
T Exhibit 3-12. MISDEMEANOR FILINGS
8 FOR SELECTED FELONY OFFENSES, 1966 - 1970

Initial Screening Decision

As the controlling agency over criminal cases brought - Drug % Filed i ;
before the court, the district attorney can either dis- Arrests Misdemeangis Rg:egg‘g M?ss;;l:gngis

miss a charge, handle the matter informally (as by a

citation hearing or by diversion where such programs State 1966 18,278 11.5 89,066 1

exist), or initiate the process of bringing the matter e Los Andeles 1966 ' i 9.6

to trial. The only well-known diversion program prior o geles 11,269 12.7 42,416 23.2
‘ State Less 1966

to a court hearing is that in San Bernardino County,
which will be described in Chapter Four. If a decision Los Angeles 7,009 9.6 46,650 16.3
is made to bring the person further into the criminal
justice system, the district-attorney can either file a
complaint in lower court or request a grand jury indict- , State 1967 31,938 12.5 99,145 20.1
ment. Only felony matters may be taken before the grand ‘ Los Angeles 196 ) i :
jury for indictment. : ngeles 1367 16,630 15.1 48,214 23.5
, State Less 1967
In 1972, indictments were requested in approximately Los Angeles 15,308 9.7 50,931 16.9
4% of all felony filings--0.5% in Los Angeles and 6.5%
for the rest of the State. This varied greatly with - ;
the type of offense, e.g., 14% of homicide cases origi- , State 1968 L6268 f
nated Ehrough indic%men% while less than 1% of the auto : Los A 47 628 12.8 112,811 17.0 £
thefts and burglaries did.?® : 0s Angeles 1968 | 28,833 15.5 55,495 19.0
State Less 1968 B
With regard to complaints, the district attorney exer- Los Angeles 18,795 8.7 57,316 15.1 .
cises tremendous discretion, which varies markedly by .
offense and county. As an example, Exhibit 3-12 shows ¢
that Los Angeles County consistently files a higher per- : State 1969 66,870 8.8 121,446 1 ;
cent of cases as misdemeanors, both for drug and non- v Los Anael | ? 7.6 v
drug arrests, than the rest of the State. Further l s Angeles 1969 33,743 11.4 57,848 22.2 e
illustration of both the screening ocut of even serious ; State Less 1969 !
cases and the wide variation by offense type-is presented - Los Angeles 33,127 6.6 63,598 13.4 -
in Exhibit 3-13, showing handling of Part 1 arrests o L
P made by the Los Angeles County Sheriff, At least 28% : 0
L of these arrests referred to the District Attorney were - State 1970 79,356 9.4 125,579 1 :
: dismissed and at least 41% more were filed as misde- ‘ Los Ange] ' g 7.6 -
meanors. In total, only about one out of four Part I : ngeles 1970 36,825 11.9 58,254 24,2 -
arrests were prosecuted even initially as felonies. : State lLess 1970 !
By offense, referrals resulting in misdemeanor filings E Los Angeles 42,531 7.2 67,325 11.9 i
varied from 0% for homicide to 52% for aggravated L L &
assault, while those ending in complaint denials ranged o
5 SOURCE: Crime and Delinquency: 1970, BCS, 1

from 13% for homicide to 31% for assault, robbery and

Tables I-8 and 1-9.
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Exhibit 3

-13.
Los Angeles County Sheriff'

PART I ARRESTS AND REFERRALS

s Department (July - October, 1973)

*Maximum | % of Maximum % gf Ma*imgm
Arrest Number Number Referrals Rg errals 1in
Offense Arrested | Referred Filed as Which Cgmp1a1nt
to D.A. Misdemeanor Denied
Homicide 43 39 0 13
Rape 73 53 13 28
Robbery 438 334 28 32
Aggravated Assault| 1150 1019 52 31
Burglary 1050 826 37 23
Grand Theft 172 134 40 22
Auto Theft 517 227 34 31
TOTALS 3443 2632 41 28

*The actual number may be less, since referrals include
those cases in which the Sheriff's Department went
directly for a misdemeanor filing without seeking a
felony complaint.

SOURCE: Los Angeles County Speriff's Department,

Management Staff Services Bureau

auto theft. A different decomposition of this data,
including police release and transfer to another law
enforcement agency, was provided in Exhibit 3-4,

Indictment Decision

An indictment decision refers to the prosecutor's de-
cision after an indictment has been returned by the
grand jury. There are only two choices. He may file
that indictment in superior court with the charges de-
termined by the grand jury or he may amend the charges
if he feels the evidence justifies such amendment.

The latter alternative is apparently used rarely.

Complaint Decisdon

If the decision is made to file a complaint, the District
Attorney may still later change his mind at any point be-
fore conviction and ask the court to dismiss the matter
or, in the case of persons eligible under 1000 P.C., to
place the defendant on formal diversion. If he wishes

to go to trial, the district attorney's alternatives then
depend on whether he pursues the charge as a misdemeanor
or felony. If the charge can be only a misdemeanor, he
will then ask for a trial in a lower court. If it can

be either a felony or a misdemeanor (often called a
"wobbler'), he may either ask that it be tried as a mis-
demeanor in lower court by authority of Section 17 (b) (4)
P.C. or request a preliminary examination to see if there 5
is sufficient evidence that the defendant committed a A
felony thereby requiring a superior court trial. The -
13% drop in superior court felony prosecutions between
1971 and 1972 was felt by the Bureau of Criminal Statis-
tics to be largely due to extensive use, particularly

in Los Angeles, of the relatively new 17(b)(4) P.C. law
by the District Attorney.?’ This process is viewed as
saving considerable time and court costs and often pro-
viding a more appropriate disposition, especially for
defendants with no prior record or only a minor one.

In the case of offenses prosecuted as felonies, about 10%
plead guilty at their preliminary hearing and are certi-
fied directly to superior court for sentence.?® If the
court holds a person to answer at this hearing, he is
then sent to superior court for trial. In this event,

the District Attorney must file a formal information
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in superior court within fifteen days. He has discretion,
however, to file the information on the same charge(s) to
which the lower court held the defendant to answer or to
file any other '"offense or offenses shown by the evidence
taken hefore the magistrate to have been committed!

(739 P.C.). -In other words, both the criminal complaint

and the lower court judge's commitment to superior court
are subject to revision when the District Attorney files
the information. In fact, the District Attornmey retains
discretion to amend the information itself at a later

date, prior to conviction, within the constraints of the

Penal Code.

If there is a city prosecutor with jurisdiction over the
location of the alleged offense, such city prosecutor 1s
the one who controls misdemeanor filings. Hence, the
district attorney may either file a felony complaint oT
refuse to file. In the latter case, he might choose to
recommend a misdemeanor filing, although neither the police
nor the city attormey would be bound by :uch a recommen-
dation. The police would then have the vption of refer-
ring the case to the city attorney Or dropping the case.
If they refer it, the city attormey would then decide if
he wanted to file a misdemeanor OT drop the case. A new
policy on felony arrests has been instituted by the Los
Angeles Police Department in the "wobbler" area of dis-
cretion. Whereas prior to 1974, the police would routinely
request a felony complaint from the district attorney oOn
all felony arrests, the police are now screening some
felony cases themselves and going directly to the city
attorney with requests for misdemeanor complaints. It
will be interesting to note the effects this exercise of
police discretion may have on the prosecutorial phase of
the intake process.”

Plea Bargaining

While the plea bargaining process is one that may occur

at any point after the filing of a complaint or indict-
ment and hence no single decision point represents plea
bargaining on Exhibit 3-11, a few comments are appropriate
at this point. Because a special section will be devoted
to plea bargaining in Chapter Six, the discussion here
will be brief. BEssentially, as the representative of the
people, the prosecutor may for reasons '"in the interest of
justice' (which are often simply expediency and cost sav-
ings) allow the defendant to plead guilty to a charge less
severe than the one he is facing. This is, in fact, one
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3?522? ?052 frequen? types of discretion used by the

d timli da ﬁorneys in most counties. It is consistently

aid ti i thgt fewer than 10% of defendants go to trial

o o% aa”dég? Rerzent-ggoie pleading guilty do so as

: . . s wi e noted later lea bargain-

igselzngligbggglszggge of much criticism ﬁypboth co%serva-
: ps, primarily because of its

compromise nature. While some ar i

: gue that it places un-

just pressure on many defendants to plead gui?ty, others

assert that without it th . )
collapse. | e court system would simply

ﬁixzrigtéigaogaggé_pgrhaps ¥ore accurately, an alterna-
_ ining in felony matters is the submi
: is-
%igg ggvggisi;a?sca%pt (ggT) from the preliminary hearing
] equires e consent of the defend '
cause of his constitutional ri i ondans e
) ight to a trial by jur
ioggﬁ;ﬁeiezermgd i."slow plea," this process a%o&ntz.to
ermination of guilt or innocence bas
: i1t ed so
gthh: ev1gepce of the preliminary hearing transcrip}:ely
is used infrequently in most of the State, but Loé

Angeles County relies on i igni
A _ n it for : i i 3
its trials as seen below:J @ significant portion of

Superior Court Dispositions, 19723°

Dismissed SOT Guilty Court Jury
Plea Trial Trial

Los Ange1es 7.7% 22.1% 61.7% 4.6% 4.,0%

State less

Los Angeles 8.9 0.7 79.4 2.0 8.9

If one compares the percenta

: ge of cases handled b i
Eigieizdwigg iﬁmblned, %os Angeles becomes much erguééﬁy
s e rest of the State: 83.8% i
versus 80.1% for the balance of the State. i Los Angeles

A recent pilot pro i

r ' gram in Los Angeles County add

Ehls question of the volume of cases decideg by gg;?esThe

letrlct Attorney in Los Angeles tested policies in Van

Agys and Pomona Superior Courts and five downtown Los
ge%ess§uper10r Courts that provided for no sentence bar-

gaining and no trials b ignifi i

gain rials by SOT. Several significant ef-
ects were noted. The .conviction rates in Van Nuys and
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Pomona came closer together--Van Nuys dropped from 90%
in 1972 to 88% in 1973 under the new policy while Pomona
rose from 84% to 85%.3? Commitments to state institu-
tions rose slightly in both courts, while narrowing the
difference between them from 1.1% to 0.2%. The number
of court trials jumped substantially.

1972 1973
Van Nuys {(Court Triais) 1.6% 6.1%
Van Nuys (Jury Trials) 4,2 7.9
Pomona (Court Trials) 7.3 9.6
Pomona (Jury Trials) 4.8 12.2
Downtown (Jury Trials) 9.0 18.8 j

The impact of the increased number of trials on court
resources could be substantial when such a policy is
implemented countywide. However, in the words of the
District Attorney, Joseph Busch, ''We believe that the
results of these pilot studies indicate that such
changes do achieve greater equality of justice."

INFLUENCES ON DECISION MAKING

With the exception of the area of plea bargaining, there
hé#e probably been fewer studies on the discretion or
decision making of the prosecutor than of any other par-
ticipant in the criminal justice system. The limited
scope of this study precluded the development of statis-
tically valid measures of the factors which influence
the prosecutor's decision making. Hence, the following
sections discuss current concepts from the literature,
liberally annotated as a result of interviews with pro-

secutorial staff in the study counties.

One rather significant study by George Cole, which ex-
amined the King County Prosecuting Attorney's Office in
Seattle, will be summarized.®® Cole described the pro-
secutor's role as that of a central participant in an
exchange system. The prosecutor must obtain his infor-
mation for decisions almost entirely from others (the
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police) and must make those decisions with continual
awareness of the needs and desires of others (notably
the courts, defense attorneys, and the public). The
three major types of influences on the prosecutor's
dec15}on.mak1ng, according to Cole, are evidential
humanitarian, and organizational. ’

The most critical factor, at least initially, is the
adequacy of evidence. Dependent almost enti%ely on
the thoroughness of police work for this information

a prosecutor will normally be highly reluctant to fiie
a complaint if he does not view the evidence as both
sgff}c1ently clear and admissible to obtain a con-
viction.

Apart from the question of evidence, "The prosecutor
is dble to individualize justice in ways which can
benefit the accused, the victim and society."®* He
may consider, in determining whether the matter war-
rants prosecution and the cost of a trial, such per-
sonal factors as ''the character of the accused, his
status in the community, and the impact of proéecution
on his family."®® He may also weigh the consequences
for the victim, e.g., in child molest or rape cases.

The most complex and unexamined set of influences
fall into what Cole calls "organizational" consider-
ations. 'The prosecutor must constantly keep in mind
that he is an elected official and that, as such, he
must continually retain a favorable image in the com-
munity. If the community demonstrates a high toler-
ance level for certain types of behavior (e.g.,
'victimless crimes'), he 1s unlikely to devote large
amounts of manpower and resources to prosecuting such
offenses. Conversely, those acts which the public
strongly condemns (e.g., homicide and other violent
acts not committed in heat of passion) are likely

to be given high priority by the prosecutor's office
all the way through the court process. For example
the prosecutor is far less inclined to accept any ’
type of bargain that would not include a prison com-
mitment for a premeditated murder or series of rapes
or armed robberies. Similarly, he must maintain

good relationships with those agencies or individuals
with whom he carries out his role. This includes the
police on whom he depends for solid cases, the de-
fense attorneys who can make him utilize considerable
resources, and the courts who pass judgment on the
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cases he presents. A cardinal rule, in Kiﬂg_County,
pertaining to all of these ”organlzathngl' influences
was: "To cover the prosecutor from criticism, it %2
believed that the safest measure is to prosecute."”

Initial Screening Decision

The decision of whether or not to initiate the formal
court process and, if so, at what level is the most
critical for the prosecutor. Decision to dlsmlgs cases
at this point may result in considerable hostility on
the part of the police and/or the public. Declsion to
file a complaint or seek an indictment generally places
2 label on the defendant that he 1is never able to erase--
even if he is found not guilty. It also means that a
considerable investment in time and money must be spent
on that case--normally with an already heavy court work-
load and a limited budget.

A decision not to prosecute effectively ends the case--
unless additional evidence is subsequenply.pregented.
Such a decision by the prosecution to dismiss is of-

" ficially recorded as being due to ome of the fo%%OW1ng
by the Los Angeles County Sheriff's Department.

e Lack of evidence.

e The arrest was illegal, due to lack of
probable cause to arrest.

Victim refuses to cooperate.

Other witnesses uncooperative oT unavail-
able.

e The arrest violated due process; €.g.,
improper search and seizure or 1improper
advisement of rights at arrest (or no
advisement at all).

e Crant of immunity to defendant in retprn
for necessary testimony.

e Defendant unavailable for prosecution
(already serving sentence, on trial for
more serious offenses, cannot be extra-
dited, or cannot be located).

e Interest of justice and other discretion-
ary refusal to prosecute.
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It might be noted that the first five variables relate
to strength of evidence and its likelihood of holding
up in court. This supports Cole's findings that ade- .
quacy of evidence is normally the first consideration
in making the initial screening decision.®® Without
sufficient evidence, the prosecutor may suffer consid-
erable embarrassment and loss of esteem by having his
cases thrown out of court. The sixth factor listed,
viz., "grant of immunity to defendant in return for nec-
essary testimony' is a type of discretion unique to the
prosecution and essentially amounts to a decision that
it is more valuable to attempt to use the defendant's
testimony to convict a presumably more serious offender
than to prosecute the first defendant. The last item
noted is a vague, catch-all explanation that under- i
scores the esoteric nature of prosecution decision i
making. o ;

Filing of a complaint is normally selected for reasons
similar to the ones found by Cole. Sufficient evidence
and the feeling that the interest of justice would be
best served by prosecution are probably the strongest
determinants. The "interest of justice'" is, of course,
an extremely vague concept that can apply to almost
anything. The least that it implies in a decision to
file a complaint is probably the prosecutor's belief
that the community would want the case brought to trial.
Other factors doubtlessly include the perceived serious-
ness of the offense, the defendant's prior record and
current status in the criminal justice system (e.g., re-
peaters are more likely to be prosecuted), the prose-
cutor's perception of the threat the defendant poses to
the community, recommendations of the police, and,
normally to a lesser extent, current workload and the
total cost of prosecution,

The consultants strongly endorse the recommendations of
the National Advisory Commission on Criminal Justice
Standards and Goals' report®® on the Courts relative to
appropriate screening of cases at this initial phase.
That Commission takes a strong stand for maximum screen-
ing of defendants totally out of the criminal justice
system at this point. It argues that defendants should
be removed from the system in either of the following
circumstances: "’

(1) "if there is not a reasonable likelihood
that the evidence admissible against him
would be sufficient to obtain a conviction
and sustain it on appeal."
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(2) "when the benefits to be derived from
prosecution or diversion would be out-
weighed by the costs of such action."

The Commission goes on to itemize many of the '"costs"
that must be_weighed which encompass most of the var-
iables already mentioned in this section.

RECOMMENDATION 16, ALL phosecuting attorneys
should formulate initial screening
policies that incorporate the thrust
of Standard 1.1 proposed by the National
Advisony Commission on Crhiminal Justice
Standands and Goals An LXs report on
the Courts.

The decision to seek a grand jury indictment, as noted
earlier, is used rarely except-for homicide and un-
usual cases where it is felt important not to publicize
the fact of an impending charge either because of its
"shocking" nature or because the defendant might flee.

Indictment Decision

Discretion after return of a specific indictment by
the grand jury is rarely exercised by the District
Attorney. However, if he feels strongly that addi-
tional or modified charges are appropriate, based on
evidence presented to the grand jury or new evidence
subsequently available, he may amend the indictment.
The District Attorney's interpretation of the strength
of evidence combined with his conviction that prose-
cution on more serious charges is vital in the inter-
ests of justice are probably essential variables be-
fore he would change the indictment charges.

Complaint Decision

Once a complaint is filed, the likelihood of dismissal
or diversion (except 1000 P.C. cases where the defen-
dant is statutorily eligible) falls markedly. However,
a fair number of complaints are dropped at various
stages prior to conviction, normally for reasons re-
lated to weakening of the evidence. Further investi-
gation may substantiate a defendant's alibi, reveal
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illegal police techniques of gathering evidence or
obtaining a confession, or unveil problems with the
testimony of witnesses. Probably the most frequent
reason for dismissing a charge is as part of a deal
whereby the defendant pleads to ancther charge.

With regard to diversion under both 1000 P.C. and the
San Bernardino County model, there are normally clear
legal or a@ministrative policy criteria which deter-
mine the District Attornay's decision or recommendation,

Whep a dec@éion is upheld to proceed with a complaint
variables influencing the type of charge (i.e. felon&
or mlsdemeangr) probably are highly similar to,those
alregdy mentioned in Cole's article and the above dis-
cussion under "Initial Screening Decision."

Summarz

The prosecuting attorney is the pivotal and probably
most powerful person in the adult intake system. Yet
his decision making is the least studied and, next to
the court's, least visible. Anyone who frequents the
courts will almost daily hear the prosecutor request
that charges be dropped "in the interest of justice"
without the remotest indication of what that means.
Such dec1s;ons in some cases compared to decisions to
prosecute in other seemingly similar cases do nothing
to dispel the adage that "justice is blind."

RECOMMENDATICON 17. Each phosecutornial
agency should implement routine data
collecition procedures o enable ad-
ministratons to evaluate agency opeir-
ations and to provdde othern criminal
justice agencies with feedback .in-
formation neganding prosecutorial
decision making.

COURTS

'"We are running a machine. We know we
have to grind them out fast,"*!

The above quote from a California trial judge illustrates

the growing phenomenon of "assembly line justice.'" Of
the many workers on the assembly line, the courts are
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A generally '"perceived as holding the greatest amount of %
. leverage and influence."*? Their role is probably closest & |
to that of the inspectors along the assembly line who b !
can reject or allow objects to continue further along the &
line. In spite of their independence and power, however, - '
: they too are influenced by many factors other than the |
; appearance of the object being processed. , |
i OVERVIEW OF DECISION POINTS AND ALTERNATIVES ¥ : R
The courts are involved in numerous decisions from shortly e Slsg ‘ 2.3
after arrest (sometimes even before) through conviction - s2 ek
and sentencing. Most of the critical decision points, ; 0 = l —p
for both lower and superior courts, are diagrammed in ;; it g -] =2 | z - -
Exhibit 3-14. For the sake of simplicity, these will be il 9 g i 3 =5
grouped into four major decisions: (1) pretrial release, b . & | s -
(2) diversion, (3) trial, and (4) sentence. N @ s %, £
E 2 K ":ol"% I answes 3
% < :_z - JJOJ. \dl'{n 2
Pretrial Release Decision i £ & 3 E=] | 2 -
' i 5 ZZ5 S T
When a suspect is arrested, booked and denied any type of : = ; *-ggg | © "
release by a law enforcement agency, he has the constitu- P = ° Le ' f
tional right to bail on all but capital offenses. Counties o S » \m°§5ﬁa 5
have traditionally had a predetermined bail schedule for 52 cos S5 |
misdemeanants set by the judges of the county under man- 2 T B %, pe |
date of 1269b(c) P.C., a practice that was extended to z =3 R S o=
felonies by the 1973 legislature. Hence, the court's = o ~ 528 | 1o —
: role in pretrial release decision making is normally > g 2Eg 2o
. limited to motions to raise or reduce bail and requests © - . |
£ for O.R. These issues may be raised prior to arraignment oz > uls { o=
and at any other time before sentence. ] < 52 tes, g= | ofF
; — 58 Ve ElE 33
With regard to 0.R., many jurisdictions report a very ; & ! Ex | E=
high rate of releases for misdemeanants. In some counties, : o s .| E5 g
such as Santa Clara and Marin, this function-has been o N 3 8 | =4
virtually handed over to other staff. However, only i A 2 | =
the court can release a felony suspect on O.,R. Precise C 3 - .
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by the Superior Court O.R. staff between January, 1965
and October, 1973 were granted an O.R. while many others
posted bail before such a decision was made.** Be-
cause of differential eligibility standards between
counties and incomplete data on such actions as eligible
defendants posting bail before an O.R. decision is made
or being O0.R.'d at a later point, the only clear fact
about this type of decision seems to be that substantial
numbers of persons charged with felonies can be safely
released by O.R. and/or reduced bail. On the other
hand, there is a need to continually evaluate the suc-
cess of such programs and to further refine the accuracy
of criteria used to predict likelihood to appear in
court.

Diversion Decision

At present, the only formal diversion program in which
the courts are involved is 1000 P.C. diversion of certain
minor drug offenders. The Bureau of Criminal Statistics,
in its first report on 1000 P.C., indicated that over
10,000 adults had been placed in this type of diversion
program by 49 of California's 58 counties as of August 31,°
1973.%°% They estimated that, at this rate, approximately
24,000 defendants would be diverted annually. Unfor-
tunately, there is no indication of the number of defen-
dants denied diversion or for what reasons defendants who
are statutorily eligible might be denied.

Trial Decision

L3

This decision actually incorporates a whole series of
hearings and decisions relative to the determination of
guilt or innocence. Often, there are separate hearings .
for arraignment, plea, preliminary examination (for
felonies), various motions and continuances, and the
trial itself. Exhibit 3-14 shows the normal order and
relationships between most of these hearings. In 1972,
of 56,586 felony defendants disposed of in superior
court, 8% were dismissed, 5% acquitted, and 87% convic-
ted (72% by guilty plea and 15% by trial).*® The aver-
age length of time between filing of a felony case

and sentence was two and a half months.*? Of 51,441
felony complaints terminated in lower courts in the
same year, 45% were prosecuted as misdemeanors under

17 P.C., 17% were refiled or allowed to plea to a
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misdemeanor, and 38% were dismissed.*® A iti

gap in data gathering has been with regardtigdigéggal
court cases, particularly misdemeanor complaints. 1In
view of the much greater volume of misdemeancrs com-
pared to felonies and lower courts compared to super-
1or courts, a tremendous amount of data valuable for
planning and evaluation is thus habitually missing.

Sentencing Decision

Exhibit 3-15 indicates the sentences im osed on su i
court defendants in 1972, by type of ofgense. Whage;;gf
haps stands out most is the frequent use of probation
even for very serious offenses. Probation was granted
to 71% of convicted superior court defendants in 1972
compared with only 46% in 1962.%° Conversely, prison’

ig?gig%ents dropped in half from 24% in 1962 to 12% in

While all of the same dispositions available for felons
can be used for misdemeanants with the exception of
prison), lower courts often use more alternatives to
the formal correttional System. Some examples are
voluntger work, public service projects, fines énd/or
probation. Once again, virtually no informatién 1s
available from the Bureau of Criminal Statistics on
lower court sentencing practices aside from the fact

that about 33,000 defendants wer .
lower courts im 19737, 51 ere granted probation by

RECOMMENDATION 18, The Bureau 04 Chiminal
Staxtistics should include, as part o4
Ats routdine data gathering and annual
publishing of data, information on the
intake and sentencing processes of Zthe
Lowen counts.

INFLUENCES ON DECISION MAKING

As stressed in the section on the juvenile court very
little is known about what influences individual’judges
1n exercising the extreme power they hold over the lives
of.the.defendants before them. There are some legal
guidelines, of varying degrees of clarity, .Lhat will be
mentioned under specific decision points. Before pPro-
ceeding with that discussion, however, some data that is
known about these decision makers will be summarizecd.
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Mental
Hygiene

b4

¥
339

0

0

19

9

4

69 20
220 65

3

0

Civil Commnitment
CRC

4
0
0

2
184
17
§53 27
437 .21
818 3%
660 32
45
103
10
15
17

2,084

1972
Fine

|
0
2
47 N
1

436
0
25
12
203 47
148 34
51
21
101 23

Jail

8
0
i8
8
4

4,062
10
30
384
m
1,415 35
59
84y 20
68
309
403 10
61
89
240
165

With Jail

2
8
7
2

17,318 35
292
756

1,417

3,046 18

4,513 26
96
389

5,628 33

1,240

2,122 12

‘2,185 12
12
167
423
148
24
420

Probation

Straight

8

1,874 11
‘4,278 24
5

17,606 36
144
197
1,343
35
574
7,532 43
810
3,816 22
2,688 15
218
227
: 388
80
925 §

CYA

3
7
4
6

38
331 22
105
380 25
352 23
18
7
185 12
40
90
n
37
28
1972, pp. 39-41.

1,515

COMMITMENTS OF FELONY DEFENDANTS CONVIGTED AND

Prison

SENTENCED IN CALIFORNIA SUPERIOR COURTS:

5,664 12
564 10
1,253 22
394
732 13
822 15
145
93
827 15
421
154
235-
17
107
21
549 10
40
17

Total

Exhibit 3-15.

k1

100
2
6
8
7,342 15
3
7
6,650 14
2

4
BCS, Adult Prosecution:

49,024
1,050
2,756
3,704
11,868 24
364
1,366
16,038 33
3,243
5,726 12
419
631
956
1,084
87
1,778

SOURCE:

Gangerous Drugs

Other
Weapons
Traffic

Marijuana
Escape

Drug Law Violations
Opiates

Theft and Forgery
Other Sex Offenses

Forcible Rape

TOTAL
Homicide
Robbery
Assault
Burglary
Kidnap
Other
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While claims are often heard that the courts, as well
as other criminal justice decision makers, are most
punitive with the ponr, with minorities, with those
not represented by counsel or poorly represented, etc.,
there have been few scientific efforts to ascertain
what really affects judicial decision making. Perhaps
this is due in part to the traditional atmesphere of
reverence and awe surrounding the courts. In any
event, most of the information that is available on
judicial decision making comes not from rigorous re-
search designs but from statements made by judges them-
selves. The majority of this information concerns

the sentencing decision although it probably also
applies to other points where the court can use dis-
cretion beyond deciding issues of fact or law. In
general, the bench is concerned with the same types

of factors which influence law enforcement and parti-
cularly correctional officials., The latter point is
supported by the high correlation between probation
dispositional recommendations and actual sentences im-
posed by the court shown previously in Exhibit 3-6.

Probably reflecting the views of a substantial pro-
portion of his colleagues, Judge Talbot Smith de-
scribed the following variables, generally discussed
in probation reports, as 'factors controlling in
sentence': 1likelihood of satisfactory adjustment in
the community, work record, family situation, need
for vocational training, correlation of disposition
of individual offender with others, and protection
of the public,?’?

Judge Harlan Grooms also stressed the importance of
the social factors contained in probation reports for
equitable sentencing. In fact, he asserted: "With-
out the presentence reports, the trial judge would
have to grope his way along--like one in a darkened
corridor without lamp or candle.”®® However, while
the author nods politely in the direction of individu-
alizing justice, he reveals personalized stereotypes
which seem to defeat the purpose of a probation re-
port and contradict his earlier statements. He de-
clares, rather categorically, that "these individuals"
(defendants) have '"lost their sense of value" and
"everything to them is black or white." He continues
that ""equal and exact justice' is 'the polestar" of
judicial decision making and that the court must make
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the punishment fit the crime--even if the offenders
have '"thick hides and short memories.'" The final two
influential variables he adds are the judge's own
conscience and the costs of sentence to the taxpayer.®"
In another article, Judge Irving Kaufman points out the
importance of individualized treatment but clearly in-
dicates that protection of society must be the court's
primary concern.’® He goes on to list such vague de-
terminants as "justice,'” '"deterrence,' and "public
attitudes toward crime," frankly admitting that there
is no scientific guide for sentencing.

Judge William Campbell again points to information in
the presentence report as crucial to judicial decision
making.®® However, he too suggests that the precise
factors that influence the court are vague and elusive
by asserting that the probation officer, in preparing
his report for the judge, "should gather any informa-
tion which is reasonably reliable and accurate...any
information regardless of source that will increase the
judge's understanding of the offender."

As a final point, Cole asserts that "Judges are proba-
bly under less pressure from bureaucratic norms than
are other participants in the criminal justice system,
yet in actual practice they too feel the demands for
efficiency and order."”®’ He elaborates that each

judge feels pressure from his peers as well as from

the public to process his share of the workload and not
create an expensive backlog. In brief, the courts,
like every other component of the justice apparatus,
must consider the impact of their decisions on the rest
of the system and on the taxpayer. A judge cannot
forget that he, too, is an elected official,

Pretrial Release Decision

As indicated in the Adult Probation section, the Penal
Code specifies that the granting of O.R. is: ''purely
discretionary and permissive. This article does not
give any defendant the right to be released on his
own recognizance" (1318.2 P.C.). The only legal cri-
terion mentioned is that "it appears to the court or
magistrate that such defendant will surrender himself
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to custody as agreed'" (1318 P.C.). However, just as
probation staff felt that threat to the community does
and should affect this decision more than likelihood

to appear in court, it is probable that the courts also
weigh this factor extremely heavily.

S§udy staff.agree with the views of the National Ad-
visory Commission on Criminal Justice Standards and
Goals on the issue of pretrial release and hence re-
peat their standards here:%®

"Release on (0.R.) should be made where-
ever appropriate. If a defendant cannot
appropriately be released on this basis,
consideration should be given to re-
leasing him under certain conditions,
such as the deposit of a sum of money to
be forfeited in the event of nonappear-
ance, or assumption of an obligation to
pay a certain sum of money in the event
of nonappearance, or the agreement of
third persons to maintain contact with
the defendant and to assure his appear-
ance.

”Part;cipgtion by private bail bond
agencies in the pretrial release process
should be eliminated.

"In certain limited cases, it may be ap-
propriate to deny pretrial release com-
pletely.™

The Commission does not specify what "appropriate"
standards for release might be, Study staff's view
on this issue was enunciated in Recommendation 12,
viz., that the primary consideration should be like-
lihood to appear in court but that serious threat to
the community should also be considered. This is
presumably what the Commission was considering with
i1ts last statement above about the complete denial
of any type of pretrial release to certain offenders.
Recommendation 13 also urged the implementation,
where feasible, of a supervised release program for
higher risk defendants, similar to the Des Moines
Community Corrections Program.®? With regard to the
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issue of bail, successful precedent has been set by
other states, including Illinois and Pennsylvania, for
the posting of bail directly with the court, with all
but a small handling fee being returnable to the de-
fendant.
RECOMMENDATION 19. Each county should

implement a court bail program whenre-

by defendants may post bail direcitly

with the court and recedive back all

but a necessary handling fee Lf they

keep Zhedin cournt appearances.

Diversion Decision

Once again, 1t is suspected that the courts are in-
fluenced by the same factors shown significant in the
probation survey. Legal eligibility probably is and
should be the primary criterion, followed by threat

to the community. Recommendations 14 and 15 in the
Adult Probation section contain criteria for granting
and dismissing from diversion. As will be discussed in
Chapter Four, diversion should be no more restrictive
of a person's rights than necessary (particularly
since he has not been found guilty) and should be ter-
minated at the earliest reasonable point. There is

a definite danger that 1000 P.C. or other types of
diversion programs are or may be utilized to place
persons in what amounts to a new type of correctional
system. Certainly no one should be placed on diver-
sion as a compromise or a weak prosecution case or
instead of complete dismissal from the system. '

A new ariest and certainly a new conviction would be
grounds for unsuccessful termination of diversion, as
would serious failure to meet any of the specific con-
ditions of diversion. Some of the most common examples
would be failure to participate in a drug program or-
dered by the court, dirty urinalysis tests, or abscond-
ing. Satisfactory compliance with the conditions of
diversion should automatically result in dismissal of
the charge. ‘

Trial Decision

The only criterion throughout the entire arraignment,
pretrial, and trial proceedings should be the question
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of guilt or innocence, based on evidence legally
admissible in a criminal trial. Section 1096 of the
Penal Code defines the principles to be followed in
determining guilt:

"A defendant in a criminal action is pre-
sumed to be innocent until the contrary
is proved, and in case of a reasonable
doubt whether his guilt is satisfactorily
shown, he is entitled to an acquittal,
but the effect of this presumption is
only to place upon the state the burden
of proving him guilty beyond a reasonable
doubt.,"

Nowhere else in the criminal justice system is the pre-
sumption of innocence so clearly mandated and the burden
of proof so heavily set on the system as in this deci-
sion process. It is to insure the proper exercise of
this awesome responsibility that a trial must be either
conducted or, in the case of trial by jury, at least
presided over by a trained legal expert who officially
and objectively represents the mutual interests of both
society and the individual defendant.

Sentencing Decision

Sentencing is the most individualized decision in the
entire intake process and the least visible in terms of
the factors that influence it. The wide range of
variables and philosophy that were hinted at by the
statements of the handful of judges referred to above
may be multiplied by the large numbers of judges who im-
pose sentences. The variation in judicial decision
making between counties is evident in any statewide
sentencing data. For example, county superior court
benches during 1972 varied in their use of probation
from 33% to 82% and in commitment to prison from 6% to
33%.%% Even within counties, it.is not unusual for
judges from the same bench to argue vehemently with
each other over sentencing practices and for defense
and prosecution attorneys to 'shop"  -for judges who are
most likely to impose a sentence they consider favor-
able, One of the best known examples of this judicial
variation is the results of the probation subsidy study
program. County probation programs began with widely
different opportunities to receive state subsidy
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(because of the differential decision making during

the "base years' on which the subsidy is based) and

have faced constant change in the financing of their
subsidy programs (because of markedly different pat-
terns of sentencing each year).

As has been mentioned earlier, there is generally a
high correlation between probation recommendations
and sentencing practices, suggesting that both groups
of decision makers are influenced by largely the same
variables. While some claim that this may be due to
probation officers' slanting their reports to recom-
mend what they think the judges want to hear, it is
more likely that there are some commonly accepted key
variables that influence the decisions of both prose-
cution officers and judges. The literature suggests
that these factors tend to center around the present
offense, the defendant's prior record, various in-
dices of stability, and the subjective impressions

of the decision maker about the defendant.®?

Whether or not there are certain critical variables
that judges focus on in arriving at their sentencing
decisions, the fact remains that there is a disturb-
ingly high variation between judges looking at similar
information, On the one hand, it is important to in-
dividualize sentencing, as well as other decisions.

On the other hand, the degree of variation mentioned
above indicates obvious inequality of treatment.

Some have suggested that sentencing be taken away from
courts dand given to correctional agencies with staff
trained in the behavioral sciences and treatment strate-
gies. Study staff tend to agree with the National
Advisory Commission on Criminal Justice Standards and
Goals in opposing the removal of the judiciary from
the sentencing process. As the. Commission declares:®2

"Sincee sentencing affects individual liberty,
the involvement of a judicial officer attuned
to the need to protect the offender against
unjustified detention as well as to impose
adequate punishment to meet society's needs
is essential."

Because of the serious consequences of sentencing and

the obvious need to make such decisions based on all
the relevant information available, courts should make
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regular use of probation reports before imposing
sentences that require significant incarceration or
other deprivation of liberty. The American Bar As-
sociation's Standards Relating to Sentencing Alter-
natives and Procedures, the National Council on Crime
and Delinquency's Model Sentencing Act, and the Ameri-
can Law Institute's Model Penal Code all emphasize

the need for thorough presentence probation reports,®?
The ABA's Standards call for such reports in every
case where incarceration for one year or more is Dpos-
sible, where the defendant is under age 21, or where
the defendant is a first offender. NCCD's Model Act
urges mandatory use of presentence reports for all
crimes which may include commitment for more than

six months. The ALI's Model Code would require such
investigation and reports for all cases where the
conviction is a felony, the defendant is under 22, or
the defendant will be placed on probation or sentenced
to an extended term of imprisonment.®* California

law currently requires a probation report in all felony
cases but makes it optional in misdemeanor matters.
The only exception is a recent law mandating presen-
tence investigation on all second time drunk drivers
(23102.3(b) V.C.). Whereas some county lower court
benches utilize this process very frequently, es-
pecially when they are considering jail, others rarely
refer misdemeanants to probation prior to sentence.

RECOMMENDATION 20. Lower counts should
nequest probation presentence ne-
ports at Least Ain all cases whehre
they are considening imposing jaid
senfences of s4x months on more un-
Less they already have obtained
such a report within the Last yean

. or the defendant is already in the
pormal cornectional system,

Because of the vagueness of the law requiring presentence
investigations for persons convicted a second time of
drunk driving, a debate has ensued in some counties over
which agency should prepare those reports. It would ap-
pear that this is a traditional function of probation
departments and one at which they are the most highly
skilled. In addition, probation departments often have
background information on many of these persons already
and are the agency that will have to supervise them if
they are granted probation. Hence, there seems no point
in assigning this task to some other agency.
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RECOMMENDATION 21. Section 23102.3(b) of
the California Vehicle Code should be
amended £o specdfy that presentence
investigations on second time drunk
drivens are to be prepared by the
county probation department.

Another related concern is that some courts place per-
sons on probation without having first requested a pre-
sentence report. This process is often called "sum-
mary probation.! Probation staff frequently complain
that many of these grants of probation are inappro-
priate and that a presentence investigation would have
made this evident. Hence, this procedure seems to be
a waste of taxpayer money and the limited resources
available to probation staff.

RECOMMENDATION 22. Courts should not
place defendants on formal probation
without §inst requesding a presentence
heport.

With regard to the problem of disparity in sentencing,
even for the same types of offenses or offenders, there

is an ongoing need for judicial training, especially for

new judges and those returning to the criminal court
bench after significant absences. The State Judicial

Council has been arranging.for some training of this type

in recent years but apparently not enough.

RECOMMENDATION 23. The State Juddicial
" Council and the presiding judges of

cach bench should malke increased ef-
fonts to provdide regulan fraining,
both of the conference type and by
means of whitten guidelines, geared
at provdiding mohre consdistency 4An
sentencing for similarn types of 04~
fenses and offendens.
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CHAPTER FOUR
DIVERSION

This chapter describes diversion as an issue in the
intake process. The chapter begins with an attempt to
define and utilize concepts consistently and precisely.
A literature review of diversion indicates widespread
overlapping of many related yet distinct concepts. The
body of this chapter relates a history of the formal
and informal use of diversion, provides some elabora-
tion of the current pressures towards diversion in the
intake system and gives a description of the major
diversion models currently operating within California.
The major issues concerning the use and misuse of
diversion are emphasized. The chapter concludes with
tentative recommendations regarding the planning, fund-
ing, and implementation of future diversion efforts.

DEFINITIONS

For clarification, the following definitions are pre-
sented.

Diversion is the halting or suspending of the further
legal penetration into the criminal justice system of
an alleged law violator, and the referring of that
person to an alternative program. Diversion occurs
between the points of initial police contact (for a
legally proscribed act) and the adjudication or con-
viction decision.

¢ Primary diversion occurs when the criminal
justice system retains jurisdiction over
the person and can pull him back into its
formal process if it deems such action
appropriate. The alternative program may
be either a criminal justice or non-crimi-
nal justice program; the defining charac-
teristic is the pullback mechanism. Using
this definition, diversion for drug users
under 1000 P.C, is primary diversion, whether
supervision and/or treatment is provided by
the probation department or by a community-
based residential facility; the charge is
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held in abeyance until "successful" completion
of the diversion program. Informal super-
vis¥on of a juvenile by a police department
can be primary diversion if the police retain
the prerogative to refer the youth to proba*
tion if he does not cooperate with their

program.

¢ Secondary diversion occurs when
The criminal justice system refers
the person to a criminal justice
or non-criminal justice progran
but cannot pull the client back
into the system for the same
alleged law violation. ' In essence
there are '"no strings attached”
to the secondary diversion program.
An example is a police referral to
a family service agency for an ''in-
corrigible" juvenile in lieu of
taking him to juvenile hall or
citing him to the probation depart-
ment. Another example is the _
transporting of a drunk to a detoxi-
fication center instead of jail.

Diversion is distinguished from outright Release, in that
there always is a referral to another agency.

At any point as an alleged offender moves ?hrough the
system, criminal justice agents have the discretion to
completely release the offender without referral and
without pullback on the same alleged offense. Most juve-
niles detained by the police, for example, are released
to their parents; official disposition may read ''counsel
and release" or ''reprimand and release." Prosecutors
often release for reasons of insufficient ev1denge, 1ack
of a signed complaint, and/or the "interests of justice."

Referral' involves active efforts by an agency to attgch

an alleged offender to an alternative program. A police
officer may refer a youth to a community-based youth ser-
vice bureau by providing the address and phone number to
the minor. A police officer refers a drunk to an glcohollc
detoxification center by physically transporting him there.
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Absorption? defines those community efforts to handle
alleged offenders without or prior to official police
contact. Communities have occasionally pressured schools
to handle their own truancy problems, instead of referral
to police. Families with sufficient resources may handle
their incorrigible youngsters by referral to private
psychiatrists or transfer to private schools instead of
taking them to juvenile hall.

Prevention is distinguished from both absorption and
diversion in that programs are initiated to avoid or
"prevent" any legally proscribed behavior; absorption
and diversion efforts are instituted after illegal be-
havior has occurred. Recreational and educational
programs, designed to '"keep kids off the streets"

and teach youth about the dangers of drug abuse, for
example, are primarily prevention efforts. Police may
divert youth to those same programs, however.

Perhaps the most difficult distinction comes in the gray
area between minimizing penetration® and diversion.
Minimizing penetration refers "to efforts to utilize
less drastic means or alternatives at any point through-
out official criminal or juvenile justice processing.'*
Diversion halts or suspends processing either completely
or for a specified time period. Pretrial release pro-
grams aimed at increasing the use of bail or release on
O0.R. do not halt or suspend the process, but they do
utilize less drastic alternatives to official processing
and are therefore efforts to minimize penetration into
the justice system. (Incarceration alternatives, both
adult and juvenile, are not discussed in this diversion
chapter.) A further confusion arises as ''minimizing
penetration'" is often one of the stated objectives of
diversion programs. The helpful distinction is whether
or not the program halts or suspends formal processing.

HISTORY OF DIVERSION

Informal alternatives to the formal justice system have
always existed; many have become formal or institutionalized
parts of the system. The idealized justice model of arrest-
conviction-imprisonment has been consistently circumvented
by such practices as securing sanctuary, judicial reprieve,
the "best interests of justice,' etc. Probation itself can
be traced to the '"common-law practice of suspending sen-
tences temporarily...[then] courts began to suspend sen-
tences indefinitely, permitting convicted offenders to
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remain at large on good behavior."?® Volunteers began
to assist offenders during the suspension period at
least forty years before the first statutory provision
for probation with publicly paid officers was enacted
in Massachusets in 1878.° Probation, initially a
community-based alternative to incarceration fqr less
serious or first offenders, is now an institutionalized
part of the formal official justice process.

The entire juvenile justice system was ipitially pro-
mulgated as a humanitarian, treatment—orlegted alterna-
tive to punitive adult processing for all juvenile of-
fenders. The first statute that established this
alternative was the 1899 Illinois Juvenile Court Act

which enacted special court proceedings for protecting
children, and vested authority in the new court to ap-
point probation officers. The now con?rover51a1 expansion
of the definition of delinquency (to include status of-
fenses as well as violations of criminal statutes) was
articulated in the subsequent 1901, 1905, and.19Q7
amendments: to the 1899 definition of jurisdiction as

any child "who violates any law of this state or any ,
city or village ordinance,' was added the "omglbus clause,
offenses of "frequenting places where any gaming devices
are operated," "incorrigibility,'" ''growing up 1in idle-

ness or crime,'" "running away from home,'" '"loitering,"
"using profanity."’

Although probation was.never limited to juveniles before
or after 1899, the use of probation "had been sporadic
and desultory until it became tied with the juvenile
reform movement. It then spread to every state that en-
acted juvenile court 1egislation.”B “The new juvenile
justice treatment alternative to punitive gdult'progess—
ing thus bound together expanded jurisdiction (""omnibus
clause" behavior) with an innovative medium-supervision
program (extensive use of probation as an additional
alternative to either institutionmalization or release).

The juvenile justice treatment alternative wh%ch was to
offer a less formal, more humane approach to Juvgnlle
offenders is now the institutionalized system which has
generated so much criticism. Current jgvenlle diversion
efforts are aimed at providing alternatives to the very
system which was promulgated as an alternative. .Recently
writers have questioned these early efforts to divert and
minimize penétration;9 the issues as to whether expanded
jurisdiction and additional social control mechanlsms were
really humanitarian/treatment motivated are still absolutely
relevant for current diversion efforts.
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CURRENT PRESSURES FOR DIVERSION
BROAD DISCRETION/WIDE DISPARITIES

The recent expansion of formal diversion efforts for both
adults and juveniles was encouraged by the general recog-
nition that broad discretion and informal preadjudication
dispositions were inherent aspects of the criminal justice
system. The classic studies by Lafave, Piliavin and
Briar, Goldman, Lohman, Wahl and Carter!?® indicate the
maze of objective and subjective factors affecting crimi-
nal justice agents' decision making. Among these factors
are the nature of the instant offense, the circumstances
of its commission, the demeanor and attitude of the
accused (and the parents of the accused, if a juvenile),
the perceived character and social status of the accused,
the attitude of the victim, the philosophy, attitude and
bias of the decision maker, and the bureaucratic exigen-
cies of agency pressures and policies. The ambiguous
definitions of legally proscribed behavior and the commun-
ity pressures for differential enforcement encourage the
varied use of discretion, resulting in a lack of system
uniformity. Certain types of offenders are provided with
special handling by the system (e.g., white, middle-class
youth are much more likely to be reprimanded and returned
to their parents than are poor Blacks, for similar of-
fenses). The recognition of the system's inherent biases
has created the pressure to divert on the basis of explicit
criteria which would more equitably affect all offenders.

LARGE VOLUME OF CASES

The huge volume of cases becomes a critical internal
factor which stimulates diversion efforts. The '"very
nature of the justice system, in fact, tequires that con-
siderable discretion be used by those operating the
various component parts of the system if the system 1is
not to be 'swamped' by its own activity."!'! In 1967,

the President's Commission on Law Enforcement and Adminis-
tration of Justice stated that discretionary judgment
provides "a necessary steam valve in the juvenile justice
system...Neither police ranks nor the number of judges
and auxiliary staff of juvenile courts has expanded at a
rate commensurate with the increase in recorded
delinquency...'!?

The volume of cases largely results from 'violations of
moral norms or instances of annoying behavior rather than
dangerous crimes."'® Sample statistics to support this
are shown in Exhibit 4-1.
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Boys Girls Total
1972 Actual Juvenile Arvrests 262,933 90,299 353,232
9 Juvenile Delinquency Major Offense 34.7 13.4 29.3 |
¢ Juvenile Delinquency Minor Offense 17.2 20.6 18.0
% Delinquency Tendencies 48.1 66.0 52.7

Observations

SOURCE: Bureau of Criminatl statistics, Crime and Delinquency in

california: Crimes and Arrests 1972, Sacramento, May 1973.

Exhibit 4-1. JUVENILE ARRESTS 1972

from this and other BCS datal* include:

e 53% of all reported juvenile arrests
are related to 601 WGI ""delinquent
tendency" behavior,

e 66% of all reported female juvenile
arrests are related to 601 W&I.

e 30% of all reported adult misdemeanoT
arrests are for drunk/dlsorderly conduct.

e 47% of all non-traffic adult misde-
meanor arrests are for drunk/disorderly

conduct.

- 1 1 de_
e 10% of all non-traffic adult mis
me;nor arrests are for petty theft,

%) drunk
e There are almost as many (92%)
(misdemeanor) arrests as total felogy

arrests.

onclusion that the criminal

ort the ¢
The above data supp der the pressure of non-

justice system is sag%%ngdun
delinquent juvenile offenders anad n
Bivergion assumes that if alternatives are created for

imi j i es -can be more
‘hese offenders, criminal justice resources =
guitably realloéated to the official handling of more
serious and less tractable offenders.

LOWER COSTS OF DIVERSION

sing vs. formal justice

diversion proces
Cost anlyses of 3 there are some

processing are extremely rare. However,

126

d minor “adult offenders.

2

tentative figures which indicate considerable cost
savings for diversion.

© A benefit-cost analysis of the Washington,
D.C. Project Crossroads considered the
money saved due to reduction of future
offenses by the participants (based upon
comparison of participants with a control
group), the money saved in processing
offenders by diversion rather than by
traditional methods, and the money earned
by the offenders due to their higher
employment rates and higher wages earned.
Benefits were compared to the operation
costs of diversion. The analysis con-
cludes that '"measured by the benefits
to society as a whole, this diversion
program seems to be an economically worth-
while alternative to traditional criminal
processing.'?®

¢ The Youth Development and Delinquency
Prevention Administration of the U. S.
Department of Health, Education and Welfare
(YDDPA) has estimated that by 1977, with
a juvenile diversion rate of 25% (25% of
those youth now being referred to probation
by the police will be diverted), "almost
$1.5 billion could be saved in official
court costs...,."!®

e Using the YDDPA estimates of probation
costs, the Los Angeles Sheriff's Depart-
ment has figured a total savings of
$651,700 for the diversion of an estimated
689 youth away from the formal probation
and court system. Subtracting the estimated
increase in the Sheriff's costs (for oper-
ating the diversion program) of $88,762,
the net annual savings to county government
is $562,938.17

¢ A relatively sophisticated cost-benefit
analysis has been performed on the Dade County,
(Florida) Pretrial Intervention Diversion
Program.!® This provides the following summary
costs for 125 program cases and 125 regular
(probation/incarceration) cases:

Pretrial Intervention

Cost per client $695
Probation/Incarceration
Cost per client $876
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Thus, there is an apparent 21%.of savings 1n
cost associated with the pretrial diversion
program. In the second yeax of the program 1t
was estimated that program costs dropped from
$695 to $500 due to an increased number of
clients (still maintaining a caseload qf only
20-25 clients). This represents a saving of

43% over the traditional processing.

MINIMIZE PENETRATION--REDUCE STIGMA

A major stimulus for diversion is the increasingly acute
frustration with the ineffectiveness of the current
system. 'If evidence could convince us @hat current
criminal and juvenile justice and coryectlonal practices
were effective in altering socially disapproved behavior,
it is possible that we would continue to support such
treatment of troublesome persons. However, the best of
current evidence points strongly in the opposite direction.
Nationally, more than three fourthg of the felonies Pro~
cessed in criminal courts are committed by repeaters;
recidivism rates are highest for offenders discharged from
prison at the expiration of their sentences, lower among

parolees and lowest among probationers.

nlsg

In California recent studies have shown similar f}ndlngs.
Based on 1969 felony arrests in a five-county region of
central California,Z2® 28.8% of the felony arrestees had

no prior record, while 32.6% had major or prison records.
The Bureau of Criminal Statistics OBTS project shows,

for 1971, 28.9% of the felony arrestees in tha} twelve-
county summary had no prior recgr@,-whlle 42.9% had major
or prison records. (By BCS definition, a major record
includes convictions with jail sentences of 90 days or
longer.) Evidence of continued insertion of:juveniles

into the system is found in the fact that of 138,326
petitions filed in California juvenile courts 1n 1972,

15% were for juveniles who weTre already under court =
jurisdiction. 0f those currently_under court juylsdlctlon,
40% were classified as having delinquent @endenc1es whereas
35% of the initial petitions were for dellnqueqt_tendenc1es.
Diversion therefore occurs because of '"our official concern
that the justice and correctional process may contaminate
rather than rehabilitate the offender.”

i i i have been
For at least a decade, social sclence Fheorlsts : :
emphasizing a labeling theory to explalgqthe contamination
effects of criminal justice processing. The stlgga-t
labeling analysis indicates that '"the public Tresponds to a
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person informally and in an unorganized way unless that
person has been defined as falling into a clear category.
The official labeling of a misbehaving youth as delin-
quent has the effect of placing him in such a category.
This official stamp may help to organize responses differ-
ent from those that would have arisen without official
action. The result is that the label has an important
effect upon how the individual is regarded by others. If
official processing results in an individuals's being
segregated with others so labeled, an additional push
toward deviant behavior may result...official intervention
may further define the youth as delinquent in the eyes of
neighbors, family members, and peers, thus making it more
difficult for him to resume conventional activities.'??®
Other authors have examined the possible responses to
labeling; for example, Lemert's theory of secondary
deviance®® and Korn and McCorkle's reject the rejectors
theory. 2’

The structural and procedural systems of society ensure
that when the «offender is officially labeled, society's
agencies, schools, and police lower their level of toler-
ance of any further deviance. The curfew violator who

is an identified parolee may go into detention; the non-
labeled offender will frequently go home. A 601 WEI
(pre-delinquent) becomes a 602 W§I case (delinquent) for
additional 601 W&I (pre-delinquent) behavior. The com-
plete change of category (601 to 602) and hence in the
way the case can be handled is a classic example of in-
creased stigma for the same behavior. As stigma increases,
the offender penetrates further into the correctional
apparatus, and he is subject to a greater degree of segre-
gation with others of his kind. From special school, to
local detention, to institutionalization; each step in-
vites further identification with the subculture of the
criminal/deviant. So again, his anti-adult, anti-social
peer-oriented values are reinforced and confined, and the
positive social-producing influences of the majority
society are removed further from him.?2°®

Practitioners' and theorists' recognition of the justice
system's failure to correct and the increased likelihood
of failure the farther one is inserted into the system,
due largely to the social structural assurance of fail-
ure generated by labeling, have resulted in current
efforts to utilize the least restrictive alternative at
each decision point. The California Correctional System
Study,?? 1971, articulated the general principle that

the burden of proof must rest on the system to retain an

offender; the least restrictive alternative commensurate
with community safety should always be the choice of

129




preference; to this end, each criminal justice subsystem
should have wide dispositional latitude, alternatives, and
services available at each decision point.

Diversion offers some of these additional alternatives at
several points in the justice system. The study team's
survey of criminal justice officials throughout the state
reflects the demand for diversion: 66% of all the reaspond-
ing criminal justice officials feel public drunkenness
should be handled in diversion programs; 54% feel that any
"victimless'" behavior should be handled in diversion pro-
grams; 60% feel that all juvenile status offenses (601 W&I)
should be handled in diversion programs.

Diversion may produce less stigma and, hence, more success
than formal processing. Planners are beginning to weigh
the social and fiscal costs of -official processing against
those of diversion. Planners and administrators must also
begin to recognize the alternative "of taking no action

at all;"®° diversion raises the issue of the right to

no treatment for behavior that is questionably labeled as
illegal.

PROGRAM DESCRIPTIONS

The factors of the recognition of the widespread disparity
in the use of discretion by criminal justice agents--the
pressures of an increasing volume of cases, the potential
fiscal and social savings of diversion, the minimization

or elimination of labeling--have generated a burgeoning

of programs. Diversion proponents 'are advocating that
prejudicial disposition [which has always occurred informally
and invisibly] be made a conscious and clearly defined
policy, that the processes of diversion be given some pro-
cedural regularity, and that decisions be made on the basis
of explicit and predetermined criteria.”?®! The following
program descriptions are attempts to formalize the diver-
sion process. Programs are grouped into four major cate-
gories .relative to the stage where each occurs in the
justice system: (1) prior to police contact (technically,
absorption); (2) at the time of police contact; (3) at the
time of filing criminal complaint; and (4) at the time of
court processing. A simplified schematic of the process
stages where the various programs occur, along with several
example programs, is given in Exhibit 4-2. At each stage,
decisions are made to release offenders from the system
completely, to process offenders on to the next stage,

or to divert offenders into alternative programs. The
programs shown are only examples of those considered as
promising by study staff and are by no means inclusive.

130

T

SURSRRRFAET S ENCEN A N R

SAMPLE PROGRAMS

THE DIVERSION PROCESS

Exhibit 4-2.

RELEASE

" RELEASE

A

SENTENCE

FIELD
PROBATIO
JUVENILE

;\\\\ FILING

£

HALL

‘\T

—PROJECT CROSSROADS

—-LA PROPOSAL

r—— SACRAMENTO 601
——— SANTA CLARA DRUG

1¥3A10

/

JUVENIL

143A1Q

s

/

RELEASE
POLICE
CONTACT

RELEASE

RELEASE

ADULT

i
|

\

//”“\
=5\
I g5
{29 /
\ 22

N — ///
131

OAKLAND
PLEASANT HILL PD
SACRAMENTO PO

c.1.

-

SANTA CLARA 601
ALCOHOL DETOX

SENTENCE

. —_
© .
o
Q. WO
Lo
©
O
o e =
Tn-l\—‘
133A10
o
=z o
[ =
- —
— [= -
i [ -]
& -
Z -
[=Ap-r
-
m e
[~
= un
<
v e
. ||
[=]
1¥3A10




COMMUNITY ABSORPTION

Community absorption refers to those community efforts

to handle alleged offenders without or prior to police
contact. It defines the ultimate goal of many diversion
theorists. However, community absorption is not techni-
cally diversion since it occurs prior to formal criminal
justice agency contact. Communities have differential
abilities to control their delinquency rates by absorption.
Lemert indicates that '"'such differences are largely a
function of differences in police organization and in the
degree to which they are integrated in a cultural sense
with the community areas whose populations they police.
They are also associated with cultural differentiation

of the police themselves and with variable policies of
departments as to what kinds of deviance will or will not
be adjusted internally."?®?

Police role largely can be determined by a politically

and socially powerful community. The greater the cultural
integrity of a community, the more control it has over

its institutions, education, economics. The greater- the
level of understanding and agreement between community

and police definitions of who and what needs control, the
lower the rate of official delinquency.®® Powerful
privileged communities have low rates of delinquency be-
cause they have been "diverting'" their children out of

the system, through their ability to absorb and/or normalize
behavior. Competent communities .. .have been diverting
their trouble-making youths out of care by official agencies
and into alternative channels. Plainly, they reduce
official delinquency by the simple method of meeting the
problem by unofficial means. Employment of this method 1is
made possible, however, by the highly developed 'institu-
tionalized power' characteristic of such competent communi-
ties...in such communities the police, courts, and other
law enforcement agencies on the local level are very com-
scious of, and responsive to, the opinions and wishes of
local citizens regarding how the law is enforced..."?*
(Emphasis added.)

In privileged communities, absorption is a common alterna-
tive for much of the 601 W§I behavior of juveniles. Parents
generally have the social and fiscal resources to affect
their community institutions. The recent interest in
alternative schools is primarily a function of upper middle-
class youth dissatisfaction with public education; their
parents have the money and the power to force institutional
change or set up their own institutions. Low status, lower
class youth have similar complaints about public education;
their parents, however, do not have the resources to provide
instant alternatives. Youth respond by acting out and by
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being truant. Parents of "incorrigible" or drug-using
youth can enlist a plethora of private therapy treatment
modes—-lf'they have the financial and social resources--
often avo;dlng police or probation contact éntirely. ‘
Parents ‘without these resources do not have these alterna-

?ive.options--their youths are inserted into the criminal
justice system.

Schools have a huge potential capacity to absorb behavior
problems, truance, and minor criminal acts that occur on
campus. Absorption occurs, differentially, however, as
schools continue to maintain and institutionalize privilege.?®’
In small,.upper middle-class areas the tax base and the
parents' 1pf1uence generate creative, innovative individual-
1ged teaching methods. Children who act out are immediately
given specialized attention, efforts are made to identify
strengths, and programs are created to enable successful
achievement. In urban, low-income communities, schools
xespopd to failure and behavior problems by tracking,

sp§c1al classes,'" continuation-vocation schools and,
ultimately, sgspension and dismissal. Negative labeling
occurs early in the school system; weaknesses and ''social-
psychological inadequacies' are identified; special pro-
grams are designed to lump all problem youth together
separate and apart from the school achievers. Failure and
referral to criminal justice are frequent.

Victims too can absorb illegal behavior--especially in
wealthy communities where destroyed property can easily be
replaced. Carter's study of two middle-class white communi-
ties revgaled that '"vandalism and malicious mischief such
as breaking windows, stealing bicycles, knocking over mail-
boxes, and_dlscoloring swimming pools are seldom reported

to the police, but instead are matters for restitution and
settlement between parents, or they are written off against
homeowner's insurance policies.'"®® ©Poor communities are

less able to absorb property losses and tend to rely more
on police.

DIVERSION AT THE POLICE CONTACT STAGE

Police basically have three options available i
of contact with legally proscribed behavior: 22122§8p01nt
further processing, diversion. These decisions may o; may
not be made instantaneously; they may be made in the field
or at the station and over some period of time. If diver-
sion 1s'the ghosen alternative, there are dpparently two
major dlver51op models operating in Calfornia today. 1In
one model, trained police are providing much of the direct
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service to youth; in the other model, police use
community resources and refer to non-justice agencies
for direct services.

Police-Provided Service

Pleasant Hill Police Department Youth Services Bureau

The first youth service bureau to be affiliated with
a local police department was started in July, 1971,
in Pleasant Hill (Contra Costa County), California.
The project's major objective, quoted from the pro-
ject grant request, was to "absorb the juvenile
problems of the community and divert 500 arrested
youths out of the formal criminal justice system."
As in most police diversion programs, diversion was
to provide an alternative to booking the arrested
youth at juvenile hall or citing him to the probation
department. ,

Officers in this community have redefined their role
to include social responsiveness, intake and referral
services, and to use many of the tools of social
science. An estimated 90% of the youth arrested are
brought into the station and are issued citations to
appear at the youth service bureau. The bureau con-
sists of trained police and civilian staff and sees
all cited youth and their families at least once.
Staff offers counseling, tutoring, job assistance;
they decidé the amount and kind. of service a juvenile
requires. Staff provides informal and formal guidance
to youth who require more than a stern reprimand. A
youth may be required to come in to ‘see his counselor

once or twice a week for a three- or four-month period.

This diversion alternative was designed. to offer an
option to juvenile hall or other probation processing.
It has definitely succeeded. It has also apparently
provided an additional option for handling those.
youth who were formerly reprimanded and released. A
comparison of the department's handling of juveniles
is provided in Exhibit 4-3, which shows departmental
referrals for fiscal 1971 (prior to the diversion
program) compared to fiscal 1972 (the first year of
the program).®’

The objective of diverting 500 youths was essentially
satisfied. This was accomplished by decreases in
referral rates to the juvenile hall of 29% and to the
probation department of 93% along with the greatly
expanded use of the youth service bureau and’ the other
agencies.
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First Project
Arrest Disposition Bas?9;$ar ¥§;£ Cﬁgzge
Referred to Juvenile Hall 194 137 - 57
Referred (cite) to Probation Department 202 14 -188
Referred to Youth Service Bureau 4 460 +456
Referred to Other Agency 6 24 + 18
Reprinanded and Released 444 182 -262
TOTAL ARRESTS 850 817 - 33

Exhibit 4-3. PLEASANT HILL PROJECT

The table also reveals what has emerged as a signifi-
cant diversion issue. Pleasant Hill experienced a
59.1% decrease in the reprimand and release disposi-
tion. Youth who were formerly completely released
from the justice system are now being shunted into
diversion programs. Many practitioners and diversion
advocates, recognizing the trend, support its continu-
ation and feel that if service can be provided at
initial police contacts, subsequent contacts can be
avoided. Critics point out that when diversion
affects those formerly released, it only serves to
expand the network of social control and does not

act as a system alternative. No diversion project
reviewed has had the evaluation mechanism to prove
the value of diversion instead of release.

Sacramento Police Department Youth Services Division

The.S§cramento Police Department Youth Services
Division has operated an in-house and in-school
counseling program since August, 1971. The project
recognizes that family dysfunction often culminates

in youth delinquency; officers are trained in crisis
intervention counseling to intervene in the family
breakdown. Emphasis "is placed on etiology and re-
habilitation rather than detention and rehabilitation,"

. under the assumption that crisis counseling 1is a way

to avoid stigma, detention and further justice process-
ing.

The youth services officers screen all juvenile
arrests made by the department. Any youth who is not
on probation or parole and who has not committed a
psychologically or criminally serious offense is
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eligible for counseling services. Parents are
contacted and counseling sessions set up in

lieu of processing on to probation. Officers
are also assigned time to work in each of the
high schools and junior high schools in the

city of Sacramento. Their work in the schools
is largely preventive, as they feel that trained
police officers are best able to recognize pre-
delinquency symptoms and provide on-the-spot
counseling.

Officer training consists of 100-plus hours in
crisis counseling with families, pre-delinquents
and first offenders. The officers receive an
introduction to and overview of delinquency
literature, dynamics of delinquent behavior,
culturally relative concepts of deviance. Train-
ing in counseling theories and techniques is
provided, in addition to special emphasis on
drug abuse problems, alcoholism, suicide, and
family dysfunction.

For the period August 1, 1971, through September 30,
1973, juvenile arrests totaled 9,740. Of that
number, 3,142 (32%) entered the youth services pro-
gram. Project data indicates that the total number
of recidivists in that period was 267; the total
recidivism rate was 8.5% compared to 20% rate prior
to program inception. Of 859 major offenders
(essentially felony offenses for adults) taken into
the program, 66 or 7.68% were subsequently re-
arrested for a major charge. Of the 859 major
offenders taken into the program, 105 or 12.22%
were subsequently rearrested for a major or minor
charge.

Police Family Crisis Intervention

Police have always found family disturbances one of
the most difficult problems to handle. Some
authorities claim these situations are among the most
dangerous for a police officer and that more officers
have been killed responding to these crises than

in any other type of situation. Not only,does the
appearance of an authority figure, particularly if
he uses an authoritarian approach, often escalate

the violence of these situations (e.g., by aill

family members turning on this new "outsider"), but
family members often refuse to sign a complaint

the following day. In an effort to cope more
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effectively with these complex and troublesome
episodes, several departments have developed trained
Crisis intervention teams to assist in the resolu-
tion of family conflict on the scene. If further

. relief is indicated, police will refer to a community

agency.

Some police departments hire a full-time social
worker as part of the crisis intervention team; some
use community relations male and female units;
others have on-call services of psychologists. The
thrust of this crisis intervention capability is to
provide immediate relief and avoid the necessity of
further justice processing. Oakland has developed
one of the more extensive crisis intervention pro-
grams. As a result of this program (and others,
whlgh make cause and effect evaluation difficult)
police-community relations have improved and many
incidents have been averted which probably would have
led to arrest previously.

Bell Gardens Youth Services Bureau

Thls.program is aimed at juvenile delinquency pre-
vention and control. It is an inter-disciplinary
program coordinated by the police department. The
initial objectives of the program included: a
reduction in the number of local juveniles being
placed in detention and/or processed by juvenile
court by 20%; a reduction in the incidence of youth
arrests; a reduction in crimes committed by juve-
niles; the provision of counseling and guidance
for pre-delinquent youth. An evaluation of the
program's first year showed a 63% reduction in
juveniles being detained and/or processed in juve-
nile court.

Staff consists of a probation officer, a social
services worker, four youth counselors, a super-
y151ng counselor/consultant, male and female
juvenile police officers, and a police lieutenart.
Three police resource officers, who teach criminal
justice-related courses at the high and junior
high schools, are also assigned to the bureau.

The bureau provides individual and group counseling
regarding crisis intervention, career development,
parent-child relationships, job training and
placement. Staff are primarily concerned with the
best interests of the youth of the community, and
all decisions and dispositions are made with that
consideration.
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Santa Clara County Pre-Delinquent Diversion Project

One of the major efforts in police diversion has been
undertaken by the twelve law enforcement jurisdictions
within Santa Clara County. Project proponents stated
that in 1971, of the 2,712 delinquent tendency (601 W&I)
arrests in Santa Clara County that were referred to
probation, 71% were closed at intake. It seemed.
evident that instead of referring to probation, law
enforcement agencies could provide referral services
themselves, avoiding further processing.

The initial objective of the program was to reduce

the expected 601 W&I referrals to probation by 66%
during the first project year, 1972-73. Law enforce-
ment agencies were to increase emphasis on family
responsibility for solving the 601 W&I type of problem;
potentially this would reduce overall police involvement
in all family matters. The diverted youth would not
have any probation record, and the project would create
and expand services for youth. Funding for the pro-
ject would be awarded commensurate with the degree of
Yeduction in 601 W&I referrals. Funds received

would be used to purchase services from private and
public non-justice agencies.

The project was a joint probation and police effort.
Probation provided four full-time staff to identify
and develop a comprehensive network of agencies to
which police could refer. The participating officers
received forty hours of training in community re-
sources, social service agencies, family systems,

and therapy.

In the first project year, 2,906 601 W&I arrests were
made in the county; 1,904 or 65.5% were diverted
through this program. It is interesting that, of the
remaining 1,002 referred to probation, 55% were still
closed at probation intake. The overall recidivism
rate for the diverted 601's was 24.3% (as compared
with a 48.5% rate found for a one-year cohort sample
of pre-program 601's).3® Project evaluators indicate
this suggests that diversion away from the justice
system was more effective in helping 601's avoid
further trouble.

Another measure of program outcome was the degree to
which police were aware of and used community resources.
Prior to the program's inception, the police throughout

the county were aware of approximately fifteen community

138

resource agencies, although these agencies were
seldom utilized. After the first year, police
were aware of and consistently used eighty-nine
agencies in the county. Parents were used as a
"resource" in 35.4% of the cases--it is unclear
whether this only duplicates the former reprimand
and release to parents' disposition.

Cost benefits were significant. The projected
probation costs for handling 601's without the
program were $754,292 and 23,068 personnel hours.
The actual costs of the diminished number of re-
ferrals were $261,564 and 6,995 hours. Savings
amounted to $492,727 and 16,073 personnel hours;
subtracting police program costs, net savings
were $289,716.

Drug Abuse Prevention Education Program, West
San Fernando Valley Mental Health Service,

Los Angeles County Department of Mental Health,
Los Angeles Police Department o

This project started in October, 1970, in the west
San Fernando Valley area of Los Angeles. Youth
aged 11-18 arrested for experimental drug offenses
are eligible for referral to a community family
drug counseling program in lieu of probation pro-
cessing. Parents and youth must agree to go to

at least four counseling sessions on family rela-
tions, school problems, and peer group activities.
Counseling is provided by psychiatric social .
workers and trained volunteer para-professionals.

Between October, 1970, and February, 1973, juvenile
narcotics officers made over 300 referrals to the
program. Of a sample of 32 referrals in late
1970, 75% had no rearrests fifteen months later;
of 163 referrals in 1971, only 19% had any re-
arrest record within a year.

¢

Los Angeles County Sheriff's Department Juvenile
Referral and Resource Development Program

The Los Angeles County Sheriff's Office has one of
the largest diversion projects operating in the .
state., 'The program began in 1970 and has diverted
over 3,000 youth in eighteen months of operation.
Exhibit 4-4 shows the approximate dispositions of
the annual 26,000 juvenile arrests: 60% are
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Exhibit 4-4

LOS ANGELES COUNTY SHERIFF'S DEPARTMENT
JUVENILE ARREST DISPOSITIONS

26,000 Per Year

14% (3678)
Detained Petition Requests

26% (6792)
Non-Detained Released
Petition Requests

?

Projected 10% (2500 )"l

[ .. . !
Diversion Population,

60% (15,530)
Counsel and Release

SOURCE: Los Angeies County Sheriff's

Department
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normally counseled and released; 26% are cited to
the field, probation department with a request for
petition; and 14% are booked at the Intake and
Detention Center (juvenile hall). The target
population for diversion comes from both those
youth who would otherwise have been cited to field
probation and those youth who would otherwise have
been counseled and released. Note that this con-
stitutes a combination of diversion and prevention,
since the counsel and release youth who are diverted
would normally have been removed completely from
the system at this time. The reason for providing
treatment for these youths is their apparent need,
not the legal severity of the offense in which
they are presently involved,

Juveniles are cited to trained juvenile officers
who normally have one interview with the youth and
parents. Officers have a regionalized listing of
referral resources updated bimonthly. A recent
sample of 1,800 diverted youth showed the variety
of divertable offenses: 43% were 601 W&I offenses,
28% were drug law violZations, 17% were property
crimes, and 8% were crimes against persons. The
department claims to have met its objectives of
reducing recidivism to 40% for diverted youth;
improving diverted youth's compliance to parental
authority, and attitudes toward family relation-
ships; and improving the youth's self-understanding.

The department is extremely active in the develop-
ment and testing of diversion concepts. They are
currently implementing a $50,000 pilot project to
provide for direct purchase of service to local
community agencies to handle referrals. Agencies
will receive a flat amount for intake services

and a bonus amount if they can keep the youth

from re-arrest for a six-month period. Agencies
will be evaluated by the department for suitability
for the program; sheriff's staff are seeking small
community facilities, para-professional staff,
with agressive outreach and fellow-up services.??

The experimental design to be used will provide the
ability to evaluate the effectiveness of the various
options since four random groups will be formed:
juveniles who are sent to probation, juveniles who
are counseled and released, juveniles who are re-
ferred to other existing agencies, and juveniles

for whom services are purchased through this new
pilot project.
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Alcohol Detoxification Center

Under the provisions of Section 647.(ff) P.C., passed
in 1971, a person arrested for drunkenness may be
brought to a designated county facility (alcohol de-
toxification center) by the arresting officer. Such
a procedure is considered placing the person in

voluntary civil protective custody; no prosecution
can arise from the placement.

There are several reasons for this decriminalization
of drunkenness, including reduction in police
officers' time, better rehabilitation potential, and
elimination of court proceedings. Public drunkenness
accounts for a large proportion of criminal justice
resources. California Municipal Courts handled
154,553 intoxication cases*? in fiscal 1971-72; this
represented 33% of the non-traffic criminal cases
béfore the municipal courts.

In order to encourage the use of this procedure,
0CJP has supplied funding for the suppert and ex-
pansion of existing alcohol treatment centers, as
well as funding some completely new programs. The
State Office of Alcohol Program Management has begun
preliminary evaluations of the effectiveness and
impact of some of these programs. One study 1is a
socio-legal study of the application of the 647 (£ff)
option based on the inebriate's social status (i.e.,
are middle-class drunks taken home more often than
they are taken to a hospital or to jail). The
counties covered in this study are San Francisco,
Alameda, Contra Costa, San Joaquin, Sonoma, and
Yolo. 1In a separate four-county study (Sacramento,
San Mateo, Santa Clara, and Monterey) of OCJP
funding centers, the Office of Alcohol Program
Management is analyzing the volume of cases brought
to detoxification centers, the numbeT of persons
arrested and taken to jail, and the reasons for not
choosing a detoxification center.

Some preliminary findings in the San Mateo evalua-
tion are worth noting. OCJP funding for San Mateo
commenced in late October,1973,and the facility
was expanded at that time from eight to sixteen
beds. The center is located at Crystal Springs
Rehabilitation Hospital, in the central district
of the county. Apparently distance from the

scene of the arrest to the hospital is the single
factor in the decision of whether or not to arrest.

The heaviest usage is by police departments in
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the central part of the county. The co jai
is located in the southern pa?t of the 225£t;32é
the police departments there find arrest more
convenlent in many instances, Two police depart-
ments with large volumes of drunk arrests are in
the extreme ngrthern end of the county and parti-
cipate only minimally. Providing more widely
distributed facilities may be necessary in order
to make the program a viable option for all depart-
ments. The fgnds being made available through
SB204 (Gregorio and Deukmejian 1973) should pro-

vide some assistance to the d
S som evelopment of
facilities and programs. P nore

DIVERSION AT THE PROSECUTION STAGE

For juveniles, probation officers make the decisions
whether or not to file cases in juvenile court, Filin
decisions for adults are made by the district attorneyg
Both juvenile probation and adult prosecution are currentl
using diversion alternatives; both have basically the samey
three options at this filing stage: to release, to file
and process on to the courts, or to divert. Préject de-

scriptions follow which illuminate s ;
i ; - > some o
diversion trends. f the major

Sacramento County Probation Departm
Diversion Projects D ent 601/602 W§I

The Sacramento County Probation Department's crisis i
vention projects, starting in Octoger,1970, were é:s;g;:g
to test whether juveniles charged with 601 behavior could
be better handled through short-term, family crisis therapy
at the time of referral, rather than traditional probation
processing. The resultant model has since been implemented
in several eounties. Sacramento's research design and

project data are perhaps the best of the juvenile di i
projects investigated. J diversion

Thg project deputies have been trained in family therapy
crlslgy%ntervention techniques, For four days a week
(specific days were rotated monthly) all 601's who are
booked at the juvenile hall receive crisis intervention
counseling with their parents, one to two hours after
pooklpg. The session emphasizes familial control over
familial problems; parents are urged to take their youths
home and to attend subsequent therapy sessions. If parents
absolutely refuse to take their youths, alternative
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| temporary placement is arranged with friends or relatives ¢
. if at all possible. All therapy sessions after the & . Exhibit d-5
. ' initial one are voluntary. :

. - o SACRAMENTO PROBATION DEPARTMENT 601

i The project experimental design includes a control group & DIVERSION PROJECT FIRST TWELVE MONTHS EVALUATION
B as well as the experimental (project) group. The con- ! v

i trol group consists of all 601's booked at the juvenile

hall on the other three days of -the week. Regular pro- ; Project Control
bation intake units handle these cases. Cases remain e
project or control for all subsequent behavior offenses-- - Number of cases handled 674 526
unless a petition is filed on a project case and then e s .
. . - - Petitions filed
it is transferred to a regular unit. _ . (as g]resglt of initial 3.7% 19.8%
o ) . . g andling
In 1972, a similar project was implemented for minor 5
602's booked at juvenile hall. Project cases are . Re-bookings*--602 offense 22.4% 29.8%
handled with the same family treatment techniques; o only--601 or 602 offense 46.3% 54.2%
eligible offenses are petty theft, drunk, disorderly, 4 ov ; ,
. L. - e -

all drug possession, receiving  stolen property and ¢ QUQQ;g“t‘“te“t”m re 13.9% 55.5%
non-damage auto theft. Ineligible offenses are robbery, .
burglary, grand theft auto, drug offenses, offensss in- B Average detention nights 0.5 4.6
volving violence or sexual assault. Again, the control : A o
cases are handled by regular intake units three days . verage supervision hours 14.2 23.7
2 zg:i with the project cases being handled four days i Average handling cost § 13.60 $189.60

Average detention cost $113.60 $214 .27
The results of the projects are impressive, not only as )
they appear to substantiate the value of diversion, but ; Placement cost $ 61.43 $157.76
also as the experimental design is sound, with no 4 Tot
. - . o al aver
inherent biases between the project and control groups o youth erage cost per $274.01 $561.63
to confound the results. Exhibit 4-5 shows the results -
of the first twelve months of the 601 project.*' All e *Cases handled during first four months
of the results show statistical significance. For o with re-bookings during a seven month

- follow-up period.

example, consider the hypothesis that there is no differ-
ence between the project and control groups with regard
To re-bookings (as either 601 or 602). The data indicates

that this hypothesis must be rejected at the .005 level. . : Exhibit 4-6
This means (roughly) that there is less than one chance . '
in 200 that the recidivism results could be as different 5 SACRAMENTO PROBATION DEPARTMENT
as they are, if, in fact, there is no difference in the . 602 DIVERSION PROJECT FIRST SEVEN MONTHS EVALUATION
re-booking rates for the different programs. :
The results of the first seven months of the 602 project & { Project Control
are given in Exhibit 4-6. The evaluators concluded that = . -
in terms of recidivism, "while the project techniques o Number of cases handled 218 211
have some effect on the less serious behavior they have & Petitions filed (as a
more on the more serious behavior."*? There is mno o result of initial handling) 0% 29.4%
question that the data does support this. Based on a i , Patit] filed
simple Chi-square test, the difference between the pro- 2 re&ﬁgngf}l$ti§?saﬁd ub- 14,7
o ject and control groups with the 601/602 recidivism is % sequent handling) ® 7% 4z.2%
L significant at the 0.05 level; with the 602 recidivism, i
: at the 0.01 level; and with serious 602 recidivism, at . Re-bookings
the 0.005 level. 602 offense only 22.9% 33.2%
. 601 or 602 offense 25.7% 35.1%
144 i
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Santa Clara County Juvenile Probation Department Drug
Abuse Program

i iversion project is a structured alternative for
ggiihgug drug ugers. Youths are selected at probation
intake if they are charged with a Petltlonable and
provable drug case and the charge is uncontested. To
be eligible youth must not be curregtly/or have been .
previously on 601/602 probatlgn or informal probation;
they must not represent a serious community threat
(e.g., drug sales) or suicide/homicide risks; there
must be no concurrent serious non-drug charges.

If a youth is eligible, and he gnq his parents agree to
participate, an informal supervision contract is made

to attend six evening two-hour sessions, once a week,
with one or both parents. Those youths who refuse the
diversion or fail to complete the program are returned
to intake for routine processing.

The night sessions have lecture and discussion formats
with probation officers, guest speakers, youth and para-
professional facilitators. The emphasis is on education
about family dynamics and drug abuse and attempts to
assist parent-youth communication.

The program's explicit criteria of ”pgtitionable,”
"provable," and '"uncontested,'" are unique among .
diversion programs. These are absolutely crucial cri-
teria for diverting offenders and should be a part of
every diversion plan funded by OCJP.

Placer County Probation Department Alternatives Through
Action

The "Alternatives Through Action' program is. a part of

the intake and court unit of the probation department.

Two deputy probation officers, known as dlye?s%on offlcers,
devote full time to the program which was initiated in 1972.

The primary goals of the program are (1) reduce length

of stay in juvenile hall of youngsters arrested ugder.
provisions of Section 601 of the Welfare and Institutions
Code and reduce the number of petitions filed in Juven}le
court on their behalf and (2) 1n1t1at§ garly 1Rtervent%2n
with youngsters and/or families identified as probl?ms
that might otherwise require official probation depart-
ment and juvenile court action at some later date.
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The reduct%on in detention and number of petitions filed
under provisions of 601 WGI has been estimated at 30%.

This has been accomplished through the implementation of
the following: '

(a)

(b)
(c)
(d)

The major

departmental priority being placed on
complete release rather than filing
juvenile court petitions on 601 W&I
bookings in juvenile hall

increased intake services to include
night and weekend coverage

emphasis on referring cases to other
community agencies

availability of follow-up services and
counseling (Section 654 W§I) rather than
filing a petition in juvenile court.

thrust of the program, and that which makes it

somewhat controversial, pertains to the department's seek-
ing referrals of youngsters and/or families who are active-
ly experiencing problems. Youths and their families come
to the probation department on a voluntary basis and usual-
ly are not known to the police on any kind of "official
basis." The probation department solicits these referrals
from schools, police agencies, other community agencies,
families and youth themselves (youths sometimes refer

friends),
problems.

that may need assistance or are experiencing
The approach is non-authoritative. The indi-

vidual must be willing. Usually problems are family
related, involving a 9-12 year old, caused possibly by a
disruption in the family (i.e., divorce, neglect, abuse,
alienation) that may be atfecting the youngster. Some of

the youth'

s needs are legal, medical, (i.e., treatment for

venereal disease), financial, and recreational in nature.

The diversion officer assigned to this unit is able to
provide the following services: |

(a)
(b)
(c)
| (d)

e

crisis intervention and individual
counseling

conjoint family therapy (scheduled
weekly)

referral to medical, legal, community
services agencies for assistance

sponsorship and development of community
programs, recreation athletic leagues,
rap sessions

©
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(e) academic assistance--tutoring
services

(f) other programs necessary to meet
youth needs.

Primarily as a result of this active outreach component,
substantial increase in the number of 601 W§I referrals
to the probation department was experienced in the pro-
ject year. In the base year, 1971-1972, 601 W&I re-
ferrals to probation totaled 362 cases, or 18% of all
referrals to probation. In 1972-1973, 601 W&I referrals
totaled 555, or 32% of all referrals to probation.
Although total 601 W&GI referrals increased, petition
filings decreased. Of the 601 W§I referrals in 1971-1972,
77 or 16% had petitions filed; of the 601 W§I referrals
in 1972-1973, 46 or 8% had petitions filed. Apparently
as a result of the identification and outreach program,
more youths are being processed, but the processing 1is
informal with emphasis on parent effectiveness and non-
justice agency referrals.

San Bernardino County Probation Department and District
Attorney's Office Deferred Prosecution Program

In San Bernardino's program for adults, operating since
January, 1973, diversion occurs prior to filing of
criminal charges for selected alleged offenders, away
from further court processing and directly into proba-
tion supervision.

The program involves a contractual agreement between the
District Attorney, the Probation Officer, and the de-
fendant and his attorney in which the defendant agrees to
abide by certain terms and conditions of diversion for a
specific time in exchange for an agreement by the District
Attorney that criminal charges will not be filed.

If selected and willing, the defendant is placed in an
intensive supervision program, in a caseload of no more
than thirty-five. The period of supervision does not
exceed the statute of limitations governing the original
offense and usuajly averages seven months. When the
defendant successfully completes the period of diversion
to the satisfaction of the Probation Officer and the
District Attorney, the case materials are closed and
record-keeping agencies are notified that no complaint
will be issued as a result of the original arrest.
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The stated goals of the program are first, to reduce
courtroom congestion and'operating costs and second,
to give certain offenders a chance to make a success-
ful adjustment on diversion without the stigma of a
criminal conviction.

The initial step is the arrest of the defendant by a
law enforcement agency and an application for filing

of a complaint., A deputy district attorney 1is assigned
on a rotating basis as '"complaint checker'" and screens
the case. If the case meets the criteria for the
program and the defendant is willing, it is forwarded
to the probation department with the incident report
and available information on prior record.

A probation officer then conducts an investigation of
?he defendant's circumstances and background. If he
is considered an acceptable case, the program is
offered to the defendant and his attorney, and they
sign a contract which sets out the terms of diversion
and length_of the diversion period. It is mandatory
that the defendant be represented by private counsel
or the public defender at this stage.

The materials are then returned to the district
attorney, who makes the final decision whether pro-
secution will be deterred. 1In this decision he is
assisted by a review committee consisting of the
district attorney, the supervising probation officer,
and a liaison officer representing the arresting
agency originally involved in the case. If the case
is not accepted, a complaint is issued and the de-
fendant is prosecuted on the original charge. If

the case is accepted, the case materials are returned
to the probation officer and supervision begins.
Client selection is based on the criteria listed in
Exhibit 4-7.

From January 1, 1973, through November, 1973, a total
of 442 defendants were screened for the program. Of
these, 242 or 59% were accepted and placed on diver-
sion. During this time, only eleven of the candidates
failed to meet the conditions of diversion and were
prosecuted.

Restitution Programs

Many arrests are made in which the most logical, and
probably the most effective, long-run alternative is
to forego formal prosecution in lieu of restitution
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Exhibit 4-7. CLIENT SELECTION CRITERIA FOR
‘THE DEFERRED PROSECUTION PROGRAM

Exclude Consider Include

A11 felony offenses Battery Petit Theft

involving violence or

threat of violence Disturbing the peace, Insufficient fund

including neighborhood checks** (total
0ffenses against minor disturbances . under $100.00)

children Any alternative

felony where it
Crimes against property** wou!d be filed as
(other than arson) a misdemeanor**

Unlawful intercourse*
Sex related offenses

Sale of narcotic or

drug cases o ) )
Furnishing cases involving

A11 narcotic and drug narcotics and.drugs where
cases where offense is the quantity is small and
profit motivated no profit motive is 1in-
volved**.

Drug and narcotic offenses '
that may be considered
under 1000 P.C.

Misuse of public funds

Cases where defendant is
mentally i11

Routine motor vehicie
violations -

*Where the age of the participants is close to gnothgr. '
**Where there is no prior criminal record or serious juvenile
record and, where property is involved, restitution can he

arranged.
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being made by the offender. For example, if a
complaint for a fraud offense involves a defendant
with few priors, the defendant indicates a willing-
ness to make restitution, and the victim is willing
to accept this resolution of the complaint, the
prosecutor's office could enter into an agreement
for the suspension of criminal prosecution on the
condition that restitution is made.

This type of diversion program, operated within the
criminal justice system through the office of the
prosecutor, has been in operation in Chicago and
Detroit for several vears. Both have been success-
ful. In Chicago for example, only about 9% of the
10,000 cases handled annually by the Fraud and Com-
plaint Division of the Cook County State Attorney's
Office ultimately lead to .formal prosecution,*®
Monies recovered in this program total approximately
$1,500,000 a year.

DIVERSION AT THE COURT STAGE

Since the juvenile justice system allows many more
alternatives prior to the court level of processing
than the adult system, most juvenile projects have
attempted earlier intervention. There have, however,
been a few court-level juvenile efforts--most signi-
ficantly, Project Crossroads in Washington, D.C.
Project Crossroads serves both juvenile and municipal
courts for young adults, ages 16-26; it generated a
model for the other adult court-intervention Department
of Labor programs described later.

Juvenile

There has been some activity in California to generate
court-level diversion for juveniles, One proposal

from Los Angeles County recognizes two targets for
diversion: drug possession and 601 W&I behavior. The
proposal suggests that the court is inundated with

drug petitions lacking sufficient legal evidence as
demonstrated by the fact that dismissal rates for drug
cases are significantly higher than the average rate.
For example, the dismissal rate for all 601 and 602 W§I
petitions filed in Los Angeles in 1972 was 35.5%,

This rate reflects an increased use of defense attorneys,
insufficient legal evidence, and failure of witnesses

to appear. Drug cases, however, which rely primarily
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on police testimony, have an average dismissal rate of
50%. The total number of drug petitions in 1972 and
their dismissal rates for initial/new filings, is shown
in Exhibit 4-8.

’ Exhibit 4-8

LOS ANGELES COUNTY JUVENILE DRUG PETITIONS 1972

No. Petitions Filed 1972} Dismissal Rate

Marijuana 1,089 53.3%

Heroin - 70 43.6%

Dangerous Drugs 477 46,9%

Other Drugs 422 50.5%

.iquor 724 34.7%

Glue, Gas 248 40.0%
3,030

It is recognized that the solution to this '"very high rate
of overfiling'" requires action by many segments of the
justice system; the proposal suggests that the court itself
could reduce the adjudication calendar by 1,000 drug cases
per year by use of proper diversion procedures.

The other target category for juvenile diversion in Los
Angeles County is 601 behavior. The proposal cites the
thinking of most practitioners that 601's should be handled
outside the court machinery. It notes that the Superior

Court of Los Angeles County, in its '"Report of the Special
Reform Committee--February, 1971,'" recommends that Section 601

"of the W§I Code should be eliminated. The report states,

"The experience of the Juvenile Court judges has been that
the intrusion of the Court often accentuates and perpetuates
the family schism that is characteristic of the 601 case."”
The significant extent of 601 justice activity 1is noted:

of 98,631 juvenile arrests in 1972, Los Angeles County,

43% were for 600 W&I (dependency) or 601 W§I behavior;

7,157 601 youth were booked into juvenile hall; 18% of the
detention hearings concerned 601 behavior.

The diversion mechanism proposed to reduce drug and 601 W&I
cases utilizes a short court report to be filed with every
601 petition and selected drug petitions, for perusal at
the arraignment hearing. The report would include:

(1) statement of problem; (2) why court action is necessary
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as opposed to non-court probation jurisdiction: (3) i

. _ rior
and current counsellng_lntervention; (4) efforés madg by
probation to refer family to appropriate counseling agency;

(5) religious preference (to b
purposes). ( e used for subsequent referral

At the.arraigpment hearing, the court will review the
probatlop officer's report and discuss the issues with
the parties (yputh and parents), if they agree to waive
counsel for this purpose, If all parties and the court
agree, every effort will be made to make a direct referral
to a counsel}ng agency, with proper stipulation being
signed and with the matter being continued three months.
At the end of the continuance period, a hearing will be
held to review a progress report from the counseling
agency and a disposition of the case will be made. Cases
will then be tgrminated, terminated with referral for

654 W§I supervision (informal probation) or set for full
court hearing with counsel if the problem has not been
alleviated. The proposal estimates that at least 1,000
cases a year can be handled in this manner, thereby
avoydlng an adjudication hearing with full court staffing
saving trial and attorney time. ’

This proposal raises the issue of diversion used in lieun
of prosecution on weak cases. Parents and youth waive
their ylgh@ to counsel and may be pressured into accepting
diversion in cases which would have been dismissed if
taken through court,

Adult - 1000 P.C,

The Campbell-Morgtti~Deukmejian Drug Abuse Act of 1972
established special proceedings for certain minor nar-
cotics and drug abuse cases. The stated objectives of
the program are:

(1) to degriminalize specific drug statutes
~, for first-time drug offenders
(2) to reduce court workload
(3) to provide for the rehabilitation of
first-time offenders.

Eligible defendants are diverted from further processing.
at the_arrglgnment hearing; the probation department pro-
vides a suitability report/recommendation and the district
attorney and court must concur in the diversion decision.
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Incorporated into the Penal Code as Section 1000, this
"drug diversion'" law provided the courts, beginning in
January 1973, the option of assigning qualified de-
fendants (as defined in the statute) to a rehabilitative
program prioxr to trial and adjudication. For the dura-
fion of the diversion period, (not less than six months
nor more than two years), the criminal proceedings are
suspended. At the conclusion of the diversion period,
the judge rules on the defendant's performance in the
diversion program. If he rules that performance was

satisfactory, the original criminal charges are dismissed.

Otherwise the defendant is liable to prosecution on the
original charge and on any other criminal charges that
may have arisen during the diversion period.

The effects of the new drug diversion law are complex
and not fully understood. However, based on statistics
compiled through August 31, 1973, BCS analysts have made
some preliminary observations.** Based on a 10% sample
(not including Los Angeles County): 83% of those
diverted were white; almost 60% were in the 20-24 year
old age bracket; 75% were charged with possession of
marijuana; 10% had a prior narcotic or drug arrest
(although almost none was convicted); and 5% were oOn
probation at the time of arrest.

One of the main goals of drug diversion 1is the reduction
of court workloads. According to BCS, approximately 50%
of those diverted would not have been placed under proba-
tion department supervision if there were no diversion
law. How would these cases have been handled in the
absence of diversion, quoting from the BCS report:

"Most of the adults...would have either
been placed under the supervision of the
court...or the case would have been dis-
missed for lack of evidence...Presumably

~ this program was initiated to divert cases
from the system of criminal justice.
However, in some cases where there is
lack of evidence to convict, the individual
is diverted into a neo=justice system in-
stead of leaving the system.""®

The initial legislative funding for 1000 P.C. provided
$14.1 million for diversion programs. However, one
aspect of the program is an increased workload, mostly
investigative, for the probation departments. BCS
estimates that the additional probation clients will
require an expenditure of at least $2.25 million a year,
in terms of 107 full-time professional positions and 27
new clerical positions.
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Several evaluation projects are currently under way
throughout the State to assess the value of the drug
ﬁlver51on program. Sonoma County has compared a
contro}”.group (arrestees who would apparently have
been eligible for diversiom prior to program inception)
W1Eh a group of divertees. For the control group
20% had presentence reports and the median disposition
was $65 fine and one year summary probation. It is not
possible to draw reliable conclusions regarding re-
c;d1y1§m, but the diversion group appears to have a
significantly lower arrest and conviction rate.*® A
longitudinal comparison of similar arrestees in
Stanislaus County before and after the diversion pro-
gram shgws that approximately 40% of the "would have
been eligible'" arrestees were re-arrested within six

months compared to a six-month re-ar
¢ ] -arrest rate of 29%
for those in the diversion program.*”’ o

One aspect of the drug diversion procedure that has not
been clarified in the first year of the law's operation
is the role of the district attorney. In Section 1000 (b)
the law says, "The district attorney shall review his ’
file to determine whether or not (the eligibility
criteria) are applicable to the defendant." With re-
gard to the actual decision on whether or not to divert
Section 1000.2 P.C. reads in part, "The defendant's ’
case shal} not be diverted unless the district attorney
concurs with the court's determination that the defendant
bg so referred though such concurrence 1s not necessary
with respect to the program to which the defendant is
refeyred (emphasis added)." These two sections raise

the issue of whether determining a defendant's eligi-
bll}ty'and the actual granting of diversion are executive
or Juqlcial functions. Should granting diversion be
classified primarily as a decision to forego or suspend
prosecution (a decision of the district attorney), or
shou%d diversion be thought of as a type of adjudication
and 1mposition of sentence (the province of the judge)?

A definitive court test of this question has not been
made yet. Hence, courts and district attorneys have
approached the use of diversion cautiously.

One recent case decided in the California Supreme Court
has addressed the question of the respective functions
of the judge and the district attorney. In the case of
Pgople vs. Tenorio“® the California Supreme Court de-
c¢ided unanimously that Section 11718 of the Health and
Safety Code violated the California Constitution's sepa-
ration of powers. “
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The superior court trial juage in the case had dism}ssed
the allegation of a prior convic?ion w1Fhout_the prior
approval of the prosecutor, in direct violation of Sec-
Tion 11718. He then granted probation, made_poss;ble
precisely by the dismissal of the alleged prior Since
Section 11530 P.C. provides two-year minimum sentence for
convictions with one prior. On appeal, the California
Sunreme Court ruled that "The history from agd_after the
1850 Legislature, however, is clear: No decision, and no
legislation, prior to the adoption of Sectlon‘11?18 P.C.
denied that the judiciary has that power to dismiss which
was originally codified in the forerunner of Section }385
P.C. The prosecutor has never been able to 'exercise

the power to dismiss a charged prior--he has only bﬁen
able to invite the judicial exercise of that power.

In the view of the supreme court, the law requiring the
district attorney to move for dismissal of the prior
conviction in order for the judge to be able to dismiss
such prior is an unconstitutional encroachment on the
judicial power toO dismiss. To quote Justice Peters in
Tenorio, "When the decision to prosecute has been made,
the process which leads to acquittal or to sentencing 15
fundamentally judicial in nature.” Clearly the diversion
procedure could qualify as part of the "process leading
to acquittal or sentencing.” I1f the supreme court found
this to be the case, then the district attorney's concur-
rence in the granting of diversion would probably be con-
sidered an unconstitutional encroachment on the judicial
power, following the Tenorio reasoning. On the other
hand, the supreme court might view diversion as a deci-
sion not to prosecute, which would cértainly be the
prerogative of the district attorney, and hence Tenorlo

would not apply.

Since the issue has not been definitely decided, Califc.nia
district attorneys and judges have had to_work cut diver-
sion procedures on a county-by-county basis. The Los
Angeles County District Attorney's_Offlce has established
a policy whereby they attach a notice to the case fqlder
when it is sent to the municipal court arraignment Ju@ge,
if they feel the defendant may be eligible for diversion
[as per Section 1000 (b) P.C.]. However, they }eave.the
final decision on eligibility aunda the actual diversion
decision up to the court. This policy was estapllshed
primarily to avoid a confrontation on the constitutional
issue of separation of powers in the absence of a ruling
on whether Tenorio is directly applicable to drug diver-

sion or not. Other countles are also approaching the issue
with uncertainty.
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A key feature of drug diversion is the judicial discretion
involved. Since an eligible defendant is not automatically
@1verted, the decision to divert becomes one more element
in the plea-bargaining equation. In many cases, a deal is
made for diversion., The court extracts concessions from
the defendant and his counsel in return for approval of
d@version. This might include the waiver of search test
(i.e., a motion under 1538.5 P.C. to challenge the legality
of the search that produced the prosecution's evidence),

a pledge of restitution of the costs incurred, or the im-
position of various conditions by the probation officer

to which the defendant has been assigned (as would normally
occur after conviction). Many judges and probation officers
require the defendant to waive all rights under the Fourth
Amendment for the duration of the diversion period as a )
condition of diversion. The police can search the diver-
sion client at any time without the constitutional re-
straints of a search warrant or probable cause, and the
client will have no legal recourse to challenge the search.
The opportunity for injustice is obvious. In addition, if
the searches under such a practice turn up some evidence

of a new alleged offense, the defendant is at a great legal
disadvantage in defending both the original divertible
offense and the new charges.

- Several problems have emerged since drug diversion has

been enacted. Defendants are often forced to choose be-
tween an expensive court trial and a possible acquittal
(usually based on a technically illegal arrest or weak
prosecution case) or an inexpensive plea-bargained diver-
sion disposition. It appears that most defendants are
choosing diversion and many are being saddled with re-
strictions otherwise used only with convicted offenders.
In some cases, lengths of diversion are not specified at
the time of diversion., A ten percent sample (not in-
cluding Los Angeles County) of those persons diverted
prior to June 30, 1973, showed that 176 persons (45.3%
of the 389 in the sample) had been diverted for an un-
specified length of time.?®°

U.S. Department of Labor, Manpower Administration,
Pretrial Intervention Programs

The U.S. Department of Labor sponsored two experimental
demonstration court-intervention projects in 1968: :
Project Crossroads in Washington, D.C., and the Manhattan
Court Employment Project in New York City. Both projects
have now become integral components of their court systems,
with local funding replacing federal monies.
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The model generated from these first two projects was

used in establishing nine subsequent Department of

Labor programs in Atlanta, Baltimore, Boston, San Jose,
Santa Rosa, Hayward, Cleveland, Minneapolis, San Antonio.
The three California sites of Project Intercept were all
operational by June, 1971. All following data comes

from ABT Associates, Inc., Third Interim Progress Report,51

-

The program staff screen defendants detained by the court
prior to each day's arraignment. If an eligible defendant
wants to participate in the program, the counselor (with
the approval of the prosecuting attorney) makes a recom-
mendation to the judge in arraignment court for a continu-
ance of the case to permit the defendant to participate

in the project. After an average of 90 days of project
participation, the counselor and defendant return to court.
Depending upon the quality of participation, the Project
recommends:

(1) Dismissal of pending charges based
on satisfactory project participation
and demonstrated self-improvement,

(2) Extension of the continuance to allow
the program staff more time with the
person {(usually an additional 30 to 90
days).

(3) Return of the defendant to normal
court processing, without prejudice,
because of unsatisfactory performance
in the program.

Eligibility criteria vary greatly from project to project,
dependent largely on the preferences of the local district
attorneys and judges. At least the following factors are
considered: sex, age, residence, employment status, pre-
vious record. As the major thrust of the program is em-
ployment training and job placement, target defendants

are those who are unemployed, underemployed, school drop-
outs, low income, or welfare recipients. Program staff
includes both paid personnel and volunteers, with special
emphasis on the para-professionals with backgrounds
similar to those of the offenders. Staff members provide
counseling and personal assistance, employment &and training
placement, and educational services.

The results of the program are impressive, although the
experimental design and control is weak. Of a total
national group cf 2,684 participants terminated from
pretrial programs as of February, 1973, 76% were returned
to court with favorable recommendations. Only 10% of these
were not granted dismissals by the court.
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Arrests that led to program participation for the 2,684
participants studied were varied. 15% were accused
felons, predominantly burglary and drug-related offenses.
Projects varied greatly, with Hayward reporting no
felony participants, Boston 35%, and 70% in Atlanta. Half
of all participants werz involved in charges of larceny
or theft. . Second in frequency were charges involving
alcohol or drugs, followed by autho theft and related
offenses. Significantly, charges involving crimes of
violence (simple and aggravated assault, robbery) in-
volved 5% of all participants.

Of the studied participants, 51% were referred to one/more
jobs during the project period and 43% (1,156) were

placed in jobs at least once. Job placement varied
greatly from project to project, dependent upon employ-
ment/school status upon entry into the project. Generally,
wages received from project-placed jobs were higher than
on those jobs held in the twelve months prior to intake.

Probably the re-arrest data is of most interest to criminal
justice planners. Unfortunately, the control group was

not adequate to make valid comparisons. Of the total

2,684 terminated participants in the study, 10% were re-
arrested during their involvement with the program; ad-
justing for those arrested but dismissed/acquitted, the
rate is 8%. Of the 1,316 favorable terminations on whom
three-mon“h post-program data was available, 68 (5%) were
re-arrested. During the second three-month follow-up,
35/806 (4%) respondents were re-arrested.

Comparing the favorable and unfavorable participant
Characteristics, ABT Associates found the overall propor-
tions of felons and misdemeanants equivalent within the
two groups, "indicating no greater likelihood of project
'failure' among those charged with more serious offenses."

CRITICAL ISSUES AND RECOMMENDATICNS

Diversion is both a popular new theory and a very old
practice. It is based on the assumption that formal
criminal justice system processing is often cancerous to
the offender and hence programs which are less restric-
tive, less stigmatizing and less punitive may provide a
better overall solution. In addition, it is normally
less expensive than formal criminal justice processing
and reduces the workload of courts and other justice
personnel. The following recommendations, based on the
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discussions within this chapter, are made to provide
direction to planners, legislators, and practitioners
regarding the formulation, funding, and implementation

of diversion programs.

-

DIVERSION CONCEPTS AND PHILOSOPHY

Funding bodies of future diversion projects need to
address several crucial issues related to diversion.
Probably the most fundamental area of concern is re-
lated to the differential capacities of communities

to absorb illegal behavior compared to formal processing.
If much delinquency is currently being handled, treated,
or overlooked in some communities, why are other communi-
ties continuing to criminalize, label and officially pro-
cess? Diversion is apparently -a compromise solution
between the two types of community responses--a solution,
however, which often maintains some form of alternate
social control and some of the bad/sick conceptions

about delinquency. .

Criminal justice practice must catch up with criminological
theory on the generation of crime and delinquency. The
kinds of behavior that communities are now absorbing and
that police-stage diversion projects are addressing are
the kinds of behavior most theorists understand to be
common reactions of adolescence in industrialized tech-
nological societies.®? Certainly, 601 W&I behavior,
(truants, runaways, incorrigibles, waywardness, curfew,
beyond control, "in danger of leading an idle, dissolute,
lewd, or immoral 1life') is not '"criminal', yet juvenile
justice processing, by definition, labels and treats such
behavior as delinquent or exhibiting a 'delinquent
tendency.'" The ''success'" which diversion projects have
had with minor 602 W&I offenders, as well as the know-
ledge that in many communities minor 602 W&I behavior

is absorbed, is additional evidence that official handling

- may not be necessary at all for many youthful offenders.

Criminal justice practice still tends to cling to a medi-
cal treatment model of crime and delinquency: criminal
behavior is a result of individual dysfunction, to be
treated by doses of individual personal casework.®? Yet
social science evidence ''suggests that official response
(emphasis added) to the behavior in question may initiate
processes that push the misbehaving juveniles toward
further delinquent conduct, and, at least, make it more
difficult for them to re-enter the conventional world."®*
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The same danger applies to diversion programs as well
as more formal_crlmlnal Justice processing. As Smith
states, there is ample research to indicate that:

"many of the correctional roblems, i i
. dellnquengy, result from apculturai iﬁ%é?g;?g
ance of dlveysity and variability and the
overly restrictive boundaries that are placed
on acceptable behavior. An understanding of
this basic intolerance of diversity is in-
creasingly apparent in the United States
tgday. It is a prerequisite to the recogni-
tion of the major weakness in our efforts to
prevent and control crime and especially in
the current emphasis on diverting offenders
from‘the criminal justice system to agencies
of civil and social control, Criminal
statutes may be revised to legalize public
drunkenness, vagrancy, victims of sex offenses
etc. Control and surveillance of minor | ’
violations may be achieved without arrest

and heglth and welfare services may be maée
accessible to those who need them,  All

such measures may result in fewer persons
entering the criminal justice System, but as
long as the mainstream of America viéws
dev1§t}on narrowly as evidence of pathology
requiring some form of control, whether
punitive or rehabilitative, diversion is
é;%gly.to remain largely a technique of

rcing conformity by ai nss

(Emphasis added.) for Asternate means.

What is at issue here is the right to no treatment: i
%s an issue which must be resolved by those respoﬁéi%%e
TOor setting guidelines for diversion. .From initial
project evidence previously noted, many youth who would
otherw1§e have been counseled and released are currently
being dlver?ed into some kind of program. Proponents
argue'yhat 1s not a problem as diversion is voiuntary.
Yet, "is a referral by a youth service bureau voluntary
where the alternative is being processed as a juvenile
offender with an omnipresent threat of a reformatory'
;?aggs bac%gggugdg”sg The same concerns apply to adults
on .G. diversion w j :
had their cases dismissed. o would otheruise have
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Criminal justice over-reliance on diversion:

"may prevent recognition of the fact that
for much of what is now labeled as de-
viance, the problem is not how to treat

it but how to absorb or tolerate it...not
all deviant behavior requires treatment,
whether in or out of the criminal jus-
tice system, yet the mere presence of a
functioning mechanism of community services,
with none of the more obvious drawbacks of
the penal system, is likely to result in
the 'treatment' of many more individuals
by official agencies."

Diversion efforts, then, must not be gubs?itutgd for
"the more fundamental reform of reducing Juggnlle
court jurisdiction by statutory amendment."

RECOMMENDATION 24, Diverdion Ahoqﬂd not
take the place of decriminalization
through Legislative changes.

RECOMMENDATION 25. Ddiversion proghams
should not be used where relense
from the system would have been Zhe

disposition,

RECOMMENDATION 26. The Office 04
Criminal Justice Planning should
undentake a progham to establish
at Least minimal diversion standards
fon the statewide application of
divension aliernatives, on both the
juvenile and adult Levels.

Diversion should not be used as a compromise for de-
criminalization of certain offenses. Minimally, public
drunkenness, marijuana use, private‘aQult.sexual be-
havior, and gambling should be decrlmlnallze@. (This

is discussed further in Chapter 5.) The Office of
Criminal Justice Planning's primary efforts must support
these legislative reforms. When diver§ign programs are
instituted without explicit policy positions on these
issues of decriminalization, they tend to increase the
network of social control rather than offer viable
options to justice processing. Study stgff realize

that decriminalization will not be immediate; however,

a fundamental understanding of the interplay between
diversion and decriminalization is crucial for planners.
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Minimum statewide diversion standards are essential for
equitable justice processing. In some counties, all
juvenile offenses are potentially divertible; in other
counties, no diversion options exist. At the very least,
OCJP should insure that each county has the capacity to
divert certain target populations: e,g., 601 W§I
offenders, public drunks, and at least minor first-time
misdemeanants. Along with the designated target popula-
tions, explicit policy should require that diversion
will not replace the '"counsel and release" or other dis-
missal options. Although apparently expedient in many
cases, the application of corrective controls through

a diversion program--even a '"voluntary" program--when,
in the absence of the diversion alternative the charges
would be dropped, is contrary to justice as defined by
our society. Diversion should normally serve as a less
restrictive form of control over an offender's,behavior,
where the only other options available are more restric-
tive processing.

EVALUATIVE RESEARCH

Planners and administrators must address the lack of
evaluative research on almost all diversion projects,
Even the projects with the best designs and data cannot
reliably demonstrate that the '"treatment'" received by
participants was the reason for the program's success.
Study staff found at least fifty different treatment
modes being utilized in diversion projects across the
State. At the same time, most projects represent a
'success" rate relative to some form of traditional pro-
cessing. Perhaps what is generating the ''success'" is

not the family therapy, the drug abuse lecture, the
school counseling, the trip to the museum, the employ-
ment training, the court of peers, or the supervision by
probation officers. Success rates probably have more to
do with the changed response of the system, rather than
any change in offender's behavior that resulted from
treatment. People who run diversion programs tend to
become advocates for their clients--whether they are
police, probation officers, or community para-professionals,
They have a stake in their clients' success and may over-
look or avoid processing many subsequent minor offenses.
These conclusions are subjective and cannot be empirically
tested with available data; they do, howsver, concur with
similar conclusions about CYA's Community Treatment
Programs. %°
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Another self-generating success factor is that diversion
decision makers are diverting the 'cream", e.g., the first-
time adult offender and the juvenile whose behavior would
not be illegal if he were 18--those offenders who most

probably would "self-correct" anyway. As England stressed,®’

it is the selection mechanism itself that generates the
success, rather than the impact of any form of treatment.

RECOMMENDATION 27. The 0ffice 0§ Criminal
Justice Planning should develop a
diversion evaluation mastern plan.

The plan should be a broad, scienti-
fically valid, experimental design,
which would Lead to a better undeir-
standing of the efficacy of diversdion.

RECOMMENDATION 28. Specdific projects
should bhe funded to evaluate fthe
effectivensss of various modesd o4
diversion foh various Lypes of
offenderns against not only more
formal cniminal jusitice processding,
but also against even Less resthic-
tive handling le.g., no Zreatment
at all or "counsel and rnelease).
These projects should recedive '
prionity over duplicated divernsion
profects Ain different counties.

A comprehensive undertaking of the value of diversion is
lacking and must be undertaken by a long-range integrated
approach to evaluation. An essential feature of any
funded evaluation methodology must relate to the relative
value of diversion programming as copposed to no treatment;
the validity-proven effects of the '"treatment' must be
distinguished from the effect of the unhooking of the
system. All subsequent diversion projects should be
funded as an integrated part of the master plan. This
master plan should represent a sound research approach
which would lead to a better understanding of causal re-
lationships in correctional treatment. It should stress
traditional evaluation design concepts such as control

and experimental groups, random selection, etc. Knowledge
gained from programs in other states should obviously

also be considered in developing research and funding
guideiines. Although it is well recognized that a com-
plete knowledge of treatment effectiveness will never be
attained, much can be accomplished through the implementa-
tion of a diversion program evaluation master plan. Con-
versely, failure to attempt a systematic evaluaticn approach
to diversion will perpetuate the tunnel vision posture

and practices of the criminal justice system.
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The recommendation regarding evaluation of diversion
against both more and less formal processing is only
one facet of the broad evaluation suggested by the
development of a master plan. It is singled out to
emphasize the fact that diversion, by definition, is

a less formal approach than further official criminal
justice system processing. If an offender is placed

in a program when he otherwise would have been relrased
from the system, the program is being utilized for
control rather than diversion. The effect of this

type of application of a "diversion" program should be
distinguished in the evaluation of the program. The
current 1000 P.C. drug diversion program is an apparent
example in that there seems to be a significant number

of arrestees "diverted" who, prior to the program, would
not have been filed on by the district attorney.

There are other specific examples of evaluation efforts
which should be undertaken to determine the utility of
diversion. Relatively few carefully designed programs
should be able to provide some knowledge of program
effectiveness. Only after program effectiveness has
been determined should the myriad of similar programs
be funded, each of these program implementations being
a "better'" approach to the particular problem. The
concept of '"'success' or "failure" of programs should
be examined and systematized. Further questions that
should be addressed in the diversion evaluation master
plan should include:

Are differences in '"'success' due to the
behavior associated with differential
handling (i.e., the decision maker)?

Does it make a difference who screens
the offender to decide program eligibility?

Does it make a difference who provides the
program services (e.g., primary vs. secondary
diversion)? :

Is the duration of the diversion program
significant to the success (or failure) of
the client?

What are the differential impacts of each
program on different types of adult and
juvenile clients?

Can other types of clients be safely placed on

diversion, i.e., can the eligibility criteria be
broadened?
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Within the evaluation master plan, the relative value/
success of both police diversion models discussed

earlier should also be explored. One model uses police
officers in a direct service capacity: interviewing,
evaluating, diagnosing, counseling. This model has

some real benefits in that beat officers have no hesi-
tation about referral to an in-house service center;

it also enhances communication within the police de-
partment and maximizes referral accountability. Probably
one of the most significant benefits is that the police
officer can be seen by the community and by himself in

a new, service-oriented role which ultimately could re-
duce alienation between police and community. However,
some critics have stressed that this model is in essence
creating a secondary probation department, attached to
the policing agency. Rather than providing an alternative
to justice system processing, this model duplicates and
confuses the already fragmented and overlapping juvenile
justice system.

The other model, where emphasis lies in assessment and
referral to community agencies, recognizes the essential
"gate-keeper" function of law enforcement. It enlarges
the police role to include intake, evaluation and referral
and forces increased community awareness and knowledge of
resources. The crucial facet of this approach is in the
training of officers in how to refer which youth to which
resources, It is incumbent upon project planners to
develop a mechanism which will provide officers,with up-
to-date information on-all possible resource agencies.
Often only a handful of resources are known and utilized
within a community. In addition, resources to be used
must be evaluated in terms of the needs of the youth--not
solely in terms of the needs of the police department,
Although there has been relatively little experience with
this police~-referral model for diversion, the potential
of such programs appears to be great, particularly if the
program has accountability and responsive feedback mechan-
isms built into it.

RECOMMENDATION 29. Poldice-Level diversdon
fon juveniles should be more fulLly
evaluated; mafor questions to be an-~
swened revolve around Lhe rnelafive
vafue of police-provided as opposed
Lo police-refennal sernvice.
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OPERATIONAL GUIDELINES

The operational aspect
s of every planned diversion
?gigeg? sgﬁil;d ggt in detail for the benefit of glgrggg?m
rned: unding agency, the potential clj —
criminal justice agencies énd reviewi aTuating poroted
. eviewing/evaluati -
nel. Planning and fundine 2 R RAchat
_ g at the local and state 1]
should be done in cooperati i Correctie
g ration with the formal cor i 1
system agencies "for communit i on a ot
£ Y corrections based on a
gggzidsysFem concept that encompasses the full range of
ers' needs and the overall goal of crime reduction.'6!

RECOMMENDATION 30. Prion +o the funding
of a potential divension program
operational gudidelines should beo
whiiten, specifying clearly: the
ObiquQVgé 04 the program, client
eligibility erdtenia, the dpecific
program evaluation methodology, and
the means by which current p&aéham
Anformation L8 to be made available
to divension decision makenrs .

If a diversion program 1is to be acce 111
1ts operation must be clearly undersgggg g;dtﬁgiilieg,
ipon51b1e for referring clients to it. This includ:s
?2wledge of the program objectives and goals, types of
offenders who are appropriate, what the measures of
success are, and a routine feedback of information re-
gardlng‘the program to those decision makers who are
responsible for operating and for diverting offenders
to the program. To the degree possible, all agencies
involved in using or running a diversion program should
have some say in the formulation of these guidelines
to assure theif commitment to the program. ‘

er?tgn guidelines must insure periodic review of
policies and decisions, Decision makers should be
fqrced_to state in writing the basis for or against a
dlver519n decision for every offender. All partfes in-
volved in diversion options should receive a formal

statement of what is expected for i ‘
performance. P or satisfactory program

RECOMMENDATTON 31. D.iversion proghams
should have client performance re-
views atl explicdt times, with fusti-
fleation for netention in the pro -
gram at each review. In generad,
diversion programs should be for a
maximum of one yeanr.
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As with the formal correctional system, the burden of
proof must rest on the system to retain an offender in
diversion. Although there is little concrete evidence
yet of the success of diversion as a function of the
program duration (see Recommendation 27), results

have been demonstrated for traditional correctional pro-
grams which indicate a positive correlation between
sentence length and recidivism (i.e., the longer the
sentence the higher the recidivism rate).®* Since
diversion is not purported to be punitive, relatively
short diversion programs would appear to be the most
effective so that contact with the criminal justice
system remains minimal.

CLIENT RIGHTS

The issue of coercion is often dismissed by criminal
justice personnel because program participation is
"voluntary." Yet, as in a community referral made by
police, how voluntary is it when accompanied by the
information :that '"you could go to CYA for what you've
done." Similarly, '"...diversion through the prosecu-
tor's office may be non-voluntary, due to the implicit
threat that the prosecutor might otherwise seek the
maximum penalty allowed by law.'®?

Although admission of guilt is technically unnecessary,
there is some indication that project participation
implies guilt, and sentencing for a subsequent charge
may as a consequence, be more severe. Files and state-
ments made to intake officers in charge of diversion
could possibly be opened for inspection by courts and
prosecutors. Defendants are questioned about their
guilt/innocence and this testimony could become part
of the court record. Legal rights may be compromised
by a procedure which often does not require defense
attorneys' presence at all stages of diversion process-
ing: privilege against self-incrimination, the right
to confront and cross-examine one's accusors, right to
a speedy trial, right to a trial by jury. From a
defendant's point of view, there may be tremendous
pressure to accept what seems to be a less restrictive
program instead of demanding a trial which.has an un-
certain outcome. Also, if diversion has been offered
by a district attorney, a defendant who refuses may feel
the prosecution will retaliate and request a harsher
sentence.
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Aspects of actual programs have also become issues.
In San Bernardino's program, defendants receive an
average of seven months on intensive supervision.
This may greatly exceed the amount of '"treatment'" a
similar non-diversion defendant would receive. In
many programs, defendants must agree to waive all
Fourth Amendment rights of search and seizure for
the entire program period, as is the case with many
convicted probationers. If a defendant '"fails" in
a diversion program, it is highly unlikely that the
court and prosecutor would proceed as if diversion
never happened, although that is a written guideline
of several projects.

The use of pre-plea investigations by probation and
prosecution to determine suitability for diversion
has been questioned. The American Bar Association
Standard states that probation reports should not

be initiated until after adjudication of guilt. The
investigation represents an unwarranted invasion of
privacy if the defendant pleads innocent and is
later acquitted; information obtained could be self-
incriminating and prejudicial to a trial.®*

To assure that diversion is not abused, any arrestee
should have the right to an attorney at all stages
of diversion proceedings and should have the right
to the same legal protections as a probationer at

a hearing alleging he violated the terms of his
diversion.

RECOMMENDATION 32. 7Defense counsel
should always be available at Zhe
request of the defendant (on, 4in
the case of minons, of his parent
on guanrndian) at all stages of:
divension phrocessing.

It is clear that an offender's record, in itself, can
present a severe handicap to the successful reintegra-
tion of the offender. Thus, one of the explicit reasons
for diversion is to eliminate the obtaining and record-
ing of a conviction. However, if the diversion program
is to be successful in this context, it must be made
clear what specific effect the successful completion of
the program will have on the individual's arrest record. .
1000 P.C. provides for this; all diversion programs--at
whatever stage they occur in the criminal justice pro-
cess--should have similar specific procedures for re-
cording the successful completion of the voluntary program
as the disposition. Many defendants remain unaware
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that the arrest is never deleted from the criminal

record; 2ach diversion program participant shouldh

be provided with a written copy of the terms of the
program and the right to dismissal of charges upon

successful completion of the program.

RECOMMENDATION 33. Legislatdion should
be drafted which would gnabﬂe
successful diversion clients Lo
have appropriate dispositions
Listed in theirn cndminal arresZ
rnecond, A.e., to show clearly
that the charge(s] wene dismissed.
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CHAPTER FIVE
INAPPROPRIATE CLIENTELE FOR THE CRIMINAL JUSTICE SYSTEM

INTRODUCTION

One of the most controversial issues related to the
intake system is what types of behavior are not ap-
propriate to warrant involvement of the criminal jus-
tice apparatus. Many laws, most of them of statutory
or regulatory origin rather than from English common
law (which was the main foundation stone for American
criminal law), are being increasingly questioned and
attacked by large segments of the citizenry as well as
by many public officials. Most of these laws which

are being challenged on many fronts--though by no

means unanimously--fall into two categories: (1) 'vic-
timless' offenses which many argue hurt no one other
than, perhaps, the person engaging in the behavior,

and (2) "omnibus clause'" behavior which, while legal
for adults, has been defined as illegal for minors. The
second type of behavioral proscriptions for minors only
may also be argued to be 'victimless" crime. A third
type of behavior that will be discussed overlaps all
types of deviant behavior, viz., that committed by men-
tally i1l or psychologically disturbed offenders.

The reasons why these types of behavior were determined
to be crimes are too complex to deal with in detail in
this report. However, in the following sections some
of the main reasons will be mentioned briefly, together
with arguments for both removing and retaining them in
the criminal justice system. -

Before proceeding, however, it is important to stress
the large proportion of arrests and, hence, criminal
justice processing costs that official handling of these
kinds of behavior entails. The National Council on
Crime and Delinquency claims that more than one half of
all arrests and commitments to local institutions nation-
wide are for "crimes without victims."! As seen in
Exhibit 5-1, 40% of adult felony arrests in California
are for drug law violations, of which more than half of
the arrests involve marijuana. Another 38% of felony
arrests are for theft types of crimes. Law enforcement
officials generally estimate that from 50% to 90% of
theft offenses are drug-linked, i.e., are committed to
obtain money to buy drugs. Hence, it would appear that
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Exhibit 5-1: ADULT FELONY ARRESTS: 1972
SELECTED OFFENSES ONLY*

Total 240,231 100%

Drug law violations 95,251 40% ]
Marijuana 52,027 ZZf
Dangerous drugs 23,652 10f
Heroin and other narcotics 15,637 7%
Other 3,935 2%

Major theft (robbery, burglary,
gran® theft, forgery) 92,389 38%

Exhibit 5-2: ADULT MISDEMEANOR ARRESTS: 1972
SELECTED OFFENSES ONLY#®

Total 746,975 100%

Drunk 211,252 28%

Drug law violations 17,889 2%

Prostitution and other sex 11,172 1%

Gamb1ing 5,623 1%

Non-support 5,002 1%

Petty theft 44,888 6%

Exhibit 5-3: JUVENILE DELINQUENCY ARRESTS: 1972
SELECTED OFFENSES ONLY#

Total 363,232 100%

Delinquent tendencies 186,113 52%

Drug law violations 32,448 9% ]
Marijuana 21,034 6?
Dangerous drugs 6,663 2%
Heroin and other narcotics 1,180 o
Other 3,571 1%

Theft (robbery, burglary, ' .
grand theft, petty theft) 113,063 . 32%

*SOURCE: Bureau of Criminal Statistics, Crimes and Arrests:

Reference Tables 1972, Sacramento, pp. 5-7.
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over half of all felony arrests in California are related
to one type of "victimless'" behavior, viz., use of drugs.
Exhibit 5-2 indicates that 28% of .all misdemeanor arrests
are for abuse of another type of drug, viz., alcohol.
Combined with other types of "victimless' behavior, this
represents approximately one third of all misdemeanor
arrests--not counting minor thefts that may be drug-
related, In addition, 30% of misdemeanor arrests are for
drunk driving and another 23% for '"other misdemeanors and
traffic custody cases,"? at least some of which could be
construed as the result of the '"victimless" abuse of
alcohol.

With regard to juveniles, Exhibit 5-3 reveals the rather
shocking fact that over half (52%) cf juvenile arrests
involve behavior for which adults could not be arrested.
An additional 9% of juvenile arrests are for drugs,
principally marijuana, and about one third of all juvenile
arrests for theft--again, many of which may be presumed

to be linked to purchase of drugs.

Early in the present study, attempts were made to elicit,
both from the literature and from criminal justice per-
sonnel, those types of behavior currently within the
scope of the criminal justice system over which there

was known debate as to the appropriateness of their being
retained in that system. These types of behavior were
then incorporated in questionnaires sent to large numbers
of probation and law enforcement personnel within the
sample counties and to many other top criminal justice
officials in the other counties. The responses to these
questionnaires are summarized in Exhibit 5-4 which will
be referred to frequently in the following sections.

CRIMES WITHOUT VICTIMS’

Schur defines victimless crime as ''the willing exchange,
among adults, of strongly demanded but legally proscribed
goods or services'".? Most of these types of behavior in-
volve acts which certain powerful segments of the popula-
tion have at some time defined as immoral and/or un-
desirable. The basic question that has been raised by
opponents since the passage of such laws is, "Ought im-
morality as such to be a crime?™*

Proponents of such laws obviously believe, often vehemently,
that they are essential to preserve minimal levels of
morality and acceptable conduct, to discourage the pro-
gression of violators to more serious types of crimes,

to promote the inculcation of proper behavioral standards
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in our young and to protect them from those who would
take advantage of them, to protect persons from harming
themselves, to minimize the power of organized crime,
and, generally, to uphold the moral fiber of our country.

Those who challenge or outright oppose such laws, in
addition to questioning society's right to legislate
private morality, argue that efforts to enforce such
prohibitions are patently unsuccessful and often lead

to further criminalization both in order to afford some

of these services or goods and by their nourishing of
organized crime. Others claim that such laws are en-
forced selectively, primarily against minorities and

the poor, and often lead to corruption within the criminal
justice machinery.® Still others question the priority,
or even the logic, from a taxpayer's point of view, of
devoting half of our apprehension machinery to these types
of "offenders," thereby sapping limited law enforcement
manpower and resources from dealing more effectively

with those types of crimes that involve clear social

harm. Finally, it has been pointed out that many of the
so-called "crimes without victims'" were not illegal in
this country until relatively recently, -that some are
legal in certain states but not others, and that some

are legitimate in many other countries today.

Clearly, a majority of Caliifornia citizens are not at
the point of desiring to remove all "crimes without
victims" from our penal codes. Exhibit 5-4 illustrates
the response of various types of criminal justice per-
sonnel; the majority are not in favor of legalization
of "victimless'" crimes in general. However, public
momentum seems to be moving increasingly in this direc-
tion, particularly for certain types of such behavior.
In one of the strongest and clearest positions by a
nationally recognized group of experts in the field of
criminal justice, the Board of Trustees of the National i
Council on Crime and Delinquency, in a 1970 policy
statement, asserted: I

"Laws creating 'crimes without victims' should
be removed from criminal codes. They are
based not on harm done to others but on leg-
islatively declared moral standards that
condemn behavior in which there is no victim
or in which the only one hurt is the person

so behaving. The most common examples of

such so-called crimes are drunkenness, drug
addiction, homosexual and other voluntary
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sexual acts, vagrancy, gambling, and
prostitution, and, among children, truancy
and running away from home--acts which,

if committed by an adult, would not be
considered crimes."

One recent example of similar thinking by a California
group representing a wide range of average citizens

was a recommendation by the Alameda County Labor Council
to the California Labor Federation to call for the eli-
mination of criminal sanctions for such "victimless"
acts as prostitution, sexual acts between consenting
adults in private, gambling, drunkenness, vagrancy and
the possession of drugs for personal use.’ A current
candidate for the State Attorney General's Office
claimed that $125 million a year could be saved if
California law enforcement could stop duplication and
prosecution of "victimless" crimes.®

A considerably more moderate view than those mentioned
above is that of the National Advisory Commission on
Criminal Justice Standards and Goals. 1In addition to
urging outright decriminalization of alcoholism and
vagrancy, that Commission recommended:

"that States reevaluate their laws on
gambling, marijuana use and possession
for use, pornography, prostitution, and
sexual acts between consenting adults
in private. Such reevaluation should
determine if current laws best serve
the purpose of the State and the needs
of the public.

"The Commission further recommends that,
as a minimum, each State remove incar-
ceration as a penalty for these offenses,
except in the case of persistent and re-
peated offenses by an individual, when
incarceration for a limited period may
be warranted.'’

One of the most perplexing and realistic concerns of

those who have some doubt but are not necessarily rigidly
opposed to decriminalization of certain types of be-
havior is: '"How would these persons receive the help

they often need, e.g., so they would not harm themselves?"
One alternative to this problem was offered by the

famous British Wolfenden Report in 1957, viz., the al-
ternative of doing nothing.
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the Volstead Act, prohibiting the use of alcohol.'’

Not only has a law rarely been so ignored, but the in-
direct results of the Act spawned a criminal system
never equaled in power in this country, viz., organized
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crime. Even after the repeal of Prohibition, by far
the most common type of 'crime" has continued to be

Repeal Laws Now
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common drunkenness. As recently as 1966, drunks con- 23(8le| |~|elsla
stituted 44%, or nearly half, of all misdemeanor arrests
in California.!? ‘ ;i

Q™
In 1967, the prestigious President's Crime Commission ST 8| e|o|olalnla
reported that '"Most of the experts with whom the Com- st
mission discussed this matter (alcoholism), including
many in law enforcement, thought that it should not be &
a crime."!?® Citing the lack of legal safeguards for " 5 |=lo
many persons accused of drunkenness, the exorbitant IR
police time and cost in processing them, and the un- . % % 5181% g E
successful approach of "revolving door'" treatment in T |5|E Ela E - g
jails, the Commission strongly recommended that "Dr?gk- £ oleis|s|s|z|z]|s
enness should not in itself be a criminal offense.” AR L
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Second columns under the same heading in parentheses reflect cumulative percentages.

[Italicized percentages are over 50%.]

Any Private Sexual
Behavior Between
Consenting Adults

Any “"victimless"
Behavior (i.e., does
not harm others)
Mentally 111 Offenders
600 W&I (dependent and
neglected youth})

601 W&I (truancy)

601 W&I (runaway)

601 W&I (incorrigible)
Any Juvenile Behavior
Not Illegal for Adults

Homosexuality

8.

9.
10.
1.
12.
13.
14.
18.
16.
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However, noting that the main opposition to such legal

k of adequate alternative programs, J "the development of a department in the State
iggngﬁmXigsggg i?ﬁultaneougly stressed_the need for_ ii governmept to dgal with alcoholism. I@ autho;~
"comprehensive treatment programs, to include detoxi- { lzes police officers to take & person 1incapaci-
fication and necessary medical facilities, as well as ! tated by alcohol into protective custody rather
extended aftercare resources and, for some, supportive : than arrest him. The act provides for a com-
residential housing." i preh¢n51v§ program for treatment of alcoholics

) N and intoxicated persons--including emergency,
In 1971, the San Francisco Committee on Crime emphasized %g inpatient, intermediate, outpatient, and .
the inordinate amount of time and money spent on the ;i fol%owup treatment--and authorl%gs appropriate
chronic drunk. In the Committee's words: 5 facilities for such treatment."
1 111i and savagery of handling ' o ‘
dgiikgzgéi;t¥hrgugh thg c¥imina1 process ; Within thg last few years, an iropic twist has occurred in
is evident. The cost to the city of S the handling of alcoholics in California. On the one hand
handling drunks in that way cannot be . there has been a strong tendency by many officials and
determined with exactness. Only approxi- i citizens to view alcoholism more and more as an iliness
mation is possible. The Committee's b or medlcal‘problem than as a crime, For example, the leg-
staff has computed that in 1969 it cost i 1slatu¥e, in 1971, finally passed Sectlop 647£f P.C.,
the city a minimum of $893,500. The com- 1 mandating law enforcement to begin treating drunks as

putation was that $267,196 was spent in

sick persons rather than as criminals. That law states
making the arrests and processing the

that, when a police officer arrests a person for being

arrested person through sentence, and ? under the influence of alcohol, the officer "if he is

that roundly $626,300 was spent in keep- 5 reasonably able to‘do so, shall plgce the person, or cause
ing the drunks in county jail at San L him to be placed, in civil protective custody'; it con-
Bruno. And these figures do net include ; tinues that such a person "shall be taken”‘to a facility
the costs to the city when a drunk is : approved for 72 hour treatment and evaluation when such
taken to San Francisco General Hospital 1 a faglllty is ayallable._ Recent case law has been sup-
from either the city prison or county L porting the 1eg1§1at1ve intent of this statute by, in
jail. While our staff has concluded that 5 effect, prohlb}tlng the criminal prosecution of all

it costs the city between $17 and $20 to - persons taken into custody solely for public intoxica-
process each drunk from arrest through Y tion. On the other hand, while there has been strong

sentencing, an estimate by a police of-

legislative and court momentum to decriminalize common
ficer assigned as liaison to the Drunk

drunkenness, another series of mental health laws has,

Court put the cost at $37 per man through § in effect, made it almost impossible either to force an
the sentencing process.'!S i alcoholic to accept medical help or, even if he is
. willi o find i T i ‘facili -
The 1973 report of the National Advisory Commission on ' 4 gram%ngﬁiist é? aig?mtig Egniggmggfégzgis?gié%EyAgzzgro
Criminal Justice Standards and Goals also recommended i has virtually removed the involuntary mechanism for
that "public drunken?gss in gnd of itiﬁlfcno 1ongg; be ] plagin% iicgholiii inSdetogificaEign ﬁr fq%lgw—u _pﬁograms
ime." In addition e Lommissl i agains eir will. econaly, state hospitals whic
5?22§eilissiaE2§ to '"'give serious cénsideratign to en- 5 traditionally cared for many éevere and/or chronic al-
: the Uniform Alcoholism and Intoxification Act, o coholics have been closing. Thirdly, local communities
gg&é?gped by the National Conference if Comm%55102eizs i gave ng% develoggd thg alt;rgatlie Erogrigs §s§§nt1a1
, i ws. Thus far, at least nine sta i 0 enable mass diversion o runks from e jail,
@13 Zﬁdugigog?siiizi g? Columbia haée enacted thi§ ];w and § '
[ it has been endorsed by the American Bar Association. y There has been a 36% decrease (from 44% to 28%) in the
The Uniform Act calls for the items discussed on the 4 proportion of misdemeanor arrests for drunkenness be-
next page. o tween 1966 and 1972,%' reflective of some efforts to divert

4 these persons from the jail. However, as seen in Ex-
: hibit 5-4, criminal justice officials are by no means
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satisfied that it would be appropriate at this time to
remove drunks completely from the sphere of the criminal
justice system. For example, only 3% of some 570 law
enforcement officers polled felt that this should oc-
cur. In fact, while a majority of probation and other
criminal justice personnel believe that drunkenness
should be decriminalizéd after alternative programs are
developed to handle them, two thirds of the law enforce-
ment sample belleved this would still not be appropriate.
Nevertheless, this would appear the inevitable direction
that the legislative and judicial branches of government
and probably an increasing proportion of the public will
insist on. The main question is not whether drunkenness
should be decriminalized, but what types of alternative
programs are necessary in each community and how quickly
they can be implemented.

RECOMMENDATION 34, State and Local
governments should make avaifable
the funds essential to allow com-
munities fo develop fhe range of
inpatient and outpatient senvices
necessary fo handle the common
drunk outside of the erdiminal fus-
tice system., At the same Lime,
the Sitate should considen adopting
the Undform Alcoholism and Intoxdi-
filcation Act.

The services referred to here need not all be under medi-
cal supervision; other types of programs (such as Alco-
holics Anonymous and Salvation Army) have proven a
capability of treating many alcoholics in a non-medical
setting, although medical resources should be available
as required. Additionally, this does not mean that the
police are not suitable personnel to pick up and deliver
drunks to these resources, although there is no reason
why a separate 'civilian service" could not also play
this role if a community so desires.?? Since many com-
munities are planning or considering new or modified
jail facilities, some of the funds necessary to develop
needed alcoholic programs may be a gradual tradeoff for
additional jail cells and staffing.

RECOMMENDATION 35. As soon as heasonably
adequate alternatives £o the fail [(or
alternatives that are at Least as ade-
quate) can be developed, the Legdisla-
tune should rnepeal Legislation which
makes common drunkenness a crdime,
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To facilitate such efforts, consideration should be given
to setting a legislative deadline (of perhaps two or
three years at most) at which time such legislation would
automatically be repealed.

DRUG USE

By comparison with alcoholism, drug use is a far more
complex and controversial issue. Like alcohol, its pro-
hibition has resulted not only in widespread disregard
for the law, but also in the nationwide flourishing of
organized crime.?® Unlike alcohol, its high cost (at
least of addictive drugs) has pressured heavy users to
engage in widespread theft and more than occasional vio-
lence, often called '"crimes of panic," simply to secure
a steady supply of drugs. To understand the stringent
laws against drug use, however, one must know something
of the organized efforts of certain federal law enforce-
nent groups to dramatize the evils, real or potential,
connected with this type of '"vice".2" The abysmal fail-
ure of such efforts--in fact, their creation of the op-
posite effect--has been paralleled only by the Volstead
Act.

For reasons that are indeed complex, the degree of drug
use and the related extent of drug arrests have sky-
rocketed in the past few years--in spite of the concerted

effort of law enforcement to warn people of the '"pernicious"

evils of such abuse and the correspondingly stringent

laws passed to deter drug users. For examplz, the rate
of felony drug arrests in California per 10Q§OOO population
more than quadrupled between 1966 and 1971.°

Even before this ballooning use of drugs, Wilkins, a noted
British criminologist, asserted in 1965 that, if Britain
wanted to generate a narcotics problem of the magnitude

of the United States, it should adopt the latter's policy
of suppression and punishment.?® Packer lists what he per-
ceives as the results of the American handling of drug
abuse over the last half-century:

"1. Several hundred thousand users have
been severely punished.
2. Immensely profitable narcotics traffic
has developed.
3. It has enriched organized crime.
4., It has increased acquisitive crime
(burglary and robbery) substantially.
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5. Millions of dollars have been spent on
repressing drugs. )

6. Unconstitutional police practices have
become habitual because of the diffi-
culty in detecting narcotics offenses.

7. The burden of the law has fallen on

minorities.

Narcotics research has been stunted.

The medical profession has been ter-

rified into neglecting the treatment

of addicts.

10, An entrenched enforcement bureaucracy
has frustrated all but the most mar-
ginal reforms. .

11, Legislation has automatically been ex-
tended from narcotics to marijuana and
other soft drugs, thereby aggravating
the problem.'?

w

With the possible exception of amelioration qf marijuana ‘
laws in some jurisdictions, there has beeg little chqnge in
these negative results since Packer's article was written
in. 1968.

With the increasing evidence that marijuana is apparently
no more harmful than alcohol,?® public opinion has been
swaying toward legalization of ?his drgg or, at the very
least, much less punitive reaction to it by the law. For
example, a statewide survey of public opinion in California
completed by Fieid Research Cerporation for the Los Angeles
Times in November, 1973, found that 51% of the general pgbllc
favored at least easing the present legal penalties against
marijuana;2?® this contrasts with a similar survey in 1869
which revealed that only 25% of the population favo?ed.thls
step.®® A 1972 New York study by the National Commission
on Marijuana and Drug Abuse found that only 15.5% of proba-
tion officers interviewed favored criminal law as a means
to control adult use »f marijuana; only 9% of ?he sample
favored _osntrols for possession of this drug.? Two nation-
wide Gallup polls asking the question, '""Have you ever used
marijuana?" in 1969 and again in 1972, showed that thg num-
ber of respondents admitting such use almost tripled in
those three years.®? An initiative to legalize marijuana
in 1972, Proposition 19, gained approximately 33.5% support
of California voters;®® by now, the proportion would prob-
ably be higher. Since the numbers of marijuana users and
those willing to legalize it are particularly concgntrated
among the young, it is probably only a matter of time be-
fore a clear majority of the public would support its
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legalization. For example, a 1973 survey of over 300,000
freshmen across the country by the American Council on
Education showed 48% favored legalization of marijuana
(compared to 19% of a similar group in 1968).%* In the
above-mentioned study for the Los Angeles Times in November
1973, a strong majority of respondents betweéen 18 and 29
years felt that marijuana is no more dangerous than al-
cohol and that it should be legalized.?S

b

The analogy between alcohol and marijuana could be the
basis for legalization: sale should be controlled (as, for
example, liquor sales are controlled by the ABC); culti-
vation for one's own use (as with wine) would be legal;

and use and possession would be as with alcohol. Perhaps
legalization would also provide the incentive to develop
reliable tests for the determination driving "under the
influence'" of marijuana.

Removal of the stigma of "criminal from so many thousands
of persons each year and savings in tax dollars in pro-
cessing these individuals through a system that obviously

does not deter them or their peers would seem to justify
taking this step now.

RECOMMENDATION 36. Laws governing the use,
possession, manufacture, on sale o4
mardfuana should be made similarn fo
those Laws governing aleohol.

Use of dangerous drugs and, particularly, opiates is
another question. It is highly unlikely that the general
public would favor repeal of laws governing use of these
drugs in the near future. The data in Exhibit 5-4 is

one clear example of this; less than 20% of all respondents
even favored handling such persons in diversion programs.
However, two questions should continually be raised:

(1) "How much is the public willing to pay to apprehend,
treat or punish, and accept the escalating costs of re-
lated theft and violent crimes in order to keep use of
these types of drugs illegal?" and (2) "How effective

are such efforts?" As Morrison points out: "We should
learn that in our system of private enterprise, when there
is a demand for any commodity, there will be someone

ready to supply that commodity.M®®

PRIVATE SEXUAL BEHAVIOR BETWEEN CONSENTING ADULTS

The results shown in Exhibit 5-4 would seen to imply that
a substantial majority of even "conservative" California
citizens favor immediate repeal of any laws which pro-
hibit such sexual behavior. However, there was apparently
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considerable confusion or inconsistency among the respondents

in defining what '"any private sexual behavior between con-
senting adults'" means. While almost three quarters of the
total questionnaire favored immediate repeal of any such
legal prohibitions, only a minority of '"top criminal justice
officials" and of law enforcement officers favored decrimi-
nalization of either prostitution or homosexuality--even
if alternative programs to handle them were established.
However, apart from the law enforcement responses from

the sample counties, a majority of other criminal justice
officials (including many law enforcement department heads
outside the sample counties) did favor decriminalizing
these two types of sexual 'deviance" if alternative pro-
grams were developed for them.

Legislative efforts have often been made and will continue
to be made to repeal prostitution and homosexuality laws.
Certainly, public concern with these types of behavior has
been declining. Organized groups of homosexuals are in-
creasingly outspoken in attacking any type of discrimination
against them. Prostitutes have even talked of '"unionizing."
With declining public concern has come, at least in most
comnunities, far less effort on the part of law enforcement
to seek out and arrest persons engaging in these types of
behavior. The major exception is when some top police

or government official suddenly decides he wants to '"clean
up" his town. However, by and large, the formerly common
police techniques of peering through holes in lavatories or
using undercover '"tennis shoe squads'" tb stand around
public urinals for hours waiting for some homosexual to
make an '"advance'" have disappeared. Efforts to limit the
visability of prostitution are a more common occurrence,

as exemplified by the recent case of a police administrator
arrésted for soliciting an undercover policewoman in one

of the sample counties. However, even here, large scale
programs of this type usually occur when the "streetwalker"
variety of prostitute becomes somewhat of a public nuisance
so that citizens complain and officials feel obligated to
at least temporarily "enforce the law."

In view of the increased tolerance for homosexuality and
prostitution, and the facts that the former is difficult

to detect and the latter legally available by crossing
borders at either end of the State (and even within the
State until a few decades ago), there seems no point in
expending taxpayers' money and negatively stigmatizing such
persons any longer. Legalization of prostitution could
also provide increased tax revenue for the State.
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RECOMMENDATION 37: ALL fLaws which prohibiit
private sexual behavior between con-
Aegt;ng aduﬂtz, including prostitution
an amosexuality, should be rnepealed b
the RLegislatune. g J

This would not, however, remove the authority of police to
act (e:g.,‘pursuant to 415 P.C. or 650% P.C.) on a citizen
complaint if he or she is aggressively approached and har-
assed by someone trying to persuade him or her to engage

in such activity. Health laws might be enacted simultane-

ously to require regular V.D. checkups. and pe 1
_ ! .D. rhaps regis-
tration, of prostitutes. pes F F 5

GAMBLING

Laws and enforcement of laws against gambling have always
bgen'hlghly inconsistent. It is not uncommon for police
district attorneys, and judges who arrest, prosecute, ané
sentence persons for either private or public gambling in
California to engage in similar behavior themselves by
such means as private card games, sports 'pools', and/or
trips across the state border to areas where all types

of gamb;lgg are legal. Even within California, it is legal
to participate in certain highly similar types of gambling

such as horse-racing and selected card games in many cities.

Apart from the altruistic concern that individuals not
squander their paychecks on such "vice," the main law en-
forcement objection to gambling appears to center around
fegrs that organized crime would be strengthened by legal-
1zing games of chance. In view of the well-known links
between organized crime and gambling in other states (and
some of the gambling in this state), this is certainly a
realistic concern. This is probably the major reason why
less than.a quarter of the law enforcement respondents to
the questionnaire, as seen in Exhibit 5-4, favored legal-
ization of public gambling right now and only 38% would
favor its legalization even if alternative programs were
devglopgd to aid those for whom gambling is a problem,.
Thely views (and, even more so, the views of other criminal
Justice personnel) were considerably more liberal toward
private gambling; probably because this is not nearly as
likely to be controlled by organized crime. In fact, a
majority of the total respondents indicated that they would
favor repealing laws against private gambling at this time.

185

P



While study staff share the concern that organized crime
could gain considerable control over public gambling in
California, this by itself does not seem sufficient reason
to prosecute persons for such activity--any more than
lending institutions should be outlawed because ''loan-
sharking' operates out of some of them. Rather, the em-
phasis should be placed on careful licensing of public
gambling institutions, checks on their '"cheating" of ,
customers, methods of collecting debts, etc. Some would
even argue that legalization of gambling (as well as

other '"crimes without victims") would greatly weaken
organized crime by reducing the need for their special
services. From another tack, State-run lotteries have
been proposed by some high-level state officials as one
way to increase revenue for the State; in fact, it is

well known that the State of Nevada's financial income

is highly dependent on this source of revenue--with a
significant proportion of it provided by Californians.
Most basically, however, it is felt that persons who want
to gamble will do so one way or another and that this type
of "victimless'" behavior should not be subject to criminal
sanction. ’

RECOMMENDATION 38: ALL Laws prohilbiting
public orn private gamblLing should be
rhepealed.

"OMNIBUS CLAUSE"™ BEHAVIOR FOR MINORS

One of the most perplexing questions related to the
juvenile justice system today, in addition to how ad-
versary ‘it should be, is what should its jurisdictional
scope be, i.e., what youth should be within its domain?

Prior to the first juvenile court's establishment in
Chicago in 1899, most youths who broke the law were treated
in essentially the same manner as their elders. However,
in English common law, while minors as young as ten were
sometimes executed,®’ those under seven years of age were
considered incapable of forming "criminal intent" and,
hence, of committing a crime. Additionally, the King,

as parens patriae (father of his country), was responsible
for the care of certain children who needed special pro-
tection., These two precedents, viz., the principle that
children under a certain age were not responsible for
their acts and the belief that certain other youth needed
special protection, provided a major basis for the juve-
nile court movement. What rapidly occurred after the
creation of the first juvenile court was a broadening of
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the scope of the court's jurisdiction, as parens patriae
to brlgg.numerous types of children under its umbrelia. ’
In addition to neglected and dependent youth, many other
types gf minors who were viewed as engaging in conduct
that might be harmful or might lead to serious delinquency
were absorbed within the court's jurisdiction under the
theory that the court acted in a "preventive'" role and

was concerped primarily with the welfare of those youth.
This constituted a variety of "omnibus clause" definitions
of dellnquency, i.e., lumping of many acts under the

proad label of "delinquency" that would not be unlawful

if committed by adults. ' Examples of such behavior in-
cluded smoking, using vulgar language, staying out late
hang}ng around undesirable locations, missing school ’
leaving home without permission, and ”incorrigibilit};.”38

For several decades juvenile courts flourished--together
with their broad definitions of youth over whom they
should have jurisdiction, their concern with separating
youngsters from older criminals, and their emphasis both
on prevention of crime and individualized rehabilitation
of children who transgressed the law. However, at least
for ?he last ten years, thgre has been growing dissatis-
faction w1th the results of the juvenile justice system
and escalating attacks on both its methods of operation
and the scope of youth over whom it should have jurisdic-
tion. The President's Crime Commission, in 1967, leveled
a host of criticisms at the juvenile justice system:

"The postulates of specialized treatment and
resulting reclamation basic to the juvenile
court have significantly failed of proof,

both in implementation and in consequences."

"Nor has the juvenile court had the reclaiming
and preventing effects its founders antici-
pated. It has been reported that one third

of all delinquency cases involved repeaters."

"In additiop to the ineffectiveness of court-
qrdeyed action, there are serious negative
implications of a delinquency label.™

"A further source of concern about court in-
tervention is based on the assertion of many
‘who have observed adjudicated and unadjudi-
cated delinquents that, with or without inter-
vention, most of them if given time and leeway
will simply grow out of trying ways."
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"Thus, for reasons stemming from undesired

as well as inadequate impact, reconsideration
of the guvenile court's jurisdiction is in
order."*?

Many other authorities have joined in this attack. Lemert,"*°®
Martin,*? and many others have stressed the inadequate pro-
tection of the rights of minors that has resulted from the
"informal atmosphere'" of the juvenile courts. Others have
emphasized the system's stigmatizing and pressuring toward
"secondary deviance'" (i.e., further deviance in response to
how one is treated by the system);*? its racial-cultural-
political biases;*® the "partial exchange of masters'" that
occurs when the court replaces the role of parents and
other social institutions in the care and raising of children;
the "injustice' of subjecting to punishment or to treatment
those who pose no serious threat either to themselves or to
others;"“® and the escalating effect of formal handling.

With regard to this latter point, California juvenile courts,
in 1966, sent 80 minors to the Youth Authority by reclassi-
fying them from 600 W&I (dependent or neglected) to 602 WGI
(law vielators) without bringing them back to court for re-
hearings.”® While it is hoped this no longer occurs, it

is still clearly legal to change the status (and, hence,

type of institutional handling) of a 601 W&I youth (e.g.,
truant or incorrigible) to 602 W&I by simply finding that

he has repeated his truant or incorrigible behavior.

There have also been significant attempts to respond to
these criticisms and shortcomings. The famous Gault de-
cision"? and other related court decisions have underscored
the need to vigorously protect the rights of minors. Dif-
ferent categories have been established in many states,
including California, to distinguish delinquents clearly
from those engaging in behavior that is perhaps undesir-
able but not really socially harmful. New York calls
these latter youth PINS (persons in need of supervision);
I1linois describes them as '"minors otherwise in need of
supervision'; while California places them in the cate-
gory of 601 W&I (essentially, '"pre-delinquents'). At
least in theory, these individuals are not considered
"delinquents' and are supposed to receive a different

type of handling, even more oriented to '"treatment' or
"rehabilitationy"

However, as pointed out by Glen, 'the ostensible trend
toward separation of criminal from non-criminal jurisdic-
tional bases for dealing with children is a hoax."*® For
example, one study showed that 48% of 9,500 children in
state and local detention programs had no record of
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criminal acts.®® Another study revealed that 40% to 50%
of youth in correctional institutions nationwide are a
PINS or pre-delinquent cases and that they are mixed in-
discriminately with delinquents in most institutions. 5°
Thg latter report also claims that PINS are likely té re-
ceive harsher dispositions than delinquents.

BicauSﬁ of ?hg host of problems associated with "omnibus
clause™ definitions of many types of behavior as "delinquent"

’ e PI de !

”Therefore, and in view of the serious
stigma and the uncertain gain accompanying
official action, serious consideration
should be given complete elimination of

conduct illegal only fo T ]
added). 51 & y for a child™ (emphasis

Similarly, the 1970 White H .
Tecommendéd: ouse Conference on Children

"as a first step (in overhauling juvenile
justice), children's offenses that would

not be crimes if committed by adults--run-
away,_truancy, curfew violation, incorri-
gibility--should not be processed through

the court system, but diverted to community
resources...."?

With regard to California's 601 W&I laws, a ruling by

a three judge U. S. District Court panel in t
Gonzales vs. Maillard stated: P D the case of

"l. That the portion of Cal. Welf. &
Inst. Code § 601 (West 1966) which
reads "or who from any cause is in
danger of leading an idle, dissolute,
lewd or immoral 1ife" is unconstitu-
tional; and

2. Tha@ enforcement, by arrest, adjudi-
cation or otherwise, of the portion
of Cal. Welf. § Inst. Code § 601 re-
ferred to in paragraph one, against
the named plaintiffs, members of
their class, or against any other

person, is hereby permanently en-
joined, 5?3 Y
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The controversy was not mooted by the dropping of charges
against the youths involved, since they and the class
represented by them face continued use of the statute
against them. An appeal was filed on April 9, 1971 by

the California Attorney General; as yet no ruling has

been given on the appeal (U.S. Supreme Court Docket

No. 1565).5%% - As further evidence of the dissatisfaction
with keeping these types of youth under formal jurisdic-
tion of the juvenile court, the "Report of the Special
Reform Committee'" of the Los Angeles County Superior

Court in February, 1971 recommended that Section 601 W§GI
be eliminated from the Juvenile Court Law. The California
Correctional System Study also urged that "pre-delinquents"
(i.e., 601 W§I cases) no longer be supervised by proba-
tion departments.®®

Study staff found this one of the most difficult issues
on which to take a clear position. While many authori-
ties have been arguing for the removal of 601 W§I youths
from the jurisdiction of the juvenile court, Exhibit 5-4
shows that the sample of all types of criminal justice
personnel responding to the staff questionnaire were
clearly opposed to immediate repeal of this law. In
fact, no group of respondents had a majority which fa-
vored removal of truancy, running away, incorrigibility,
or "juvenile behavior not illegal for adults" as a whole
from the juvenile justice system, even if alternative
programs were developed to handle them first. Going a
step further, law enforcement officials still opposed

and the other two groups of respondents were far from
overwhelmingly favoring even the handling of such youth
in diversion programs. Hence, it would appear that
California criminal justice personnel are clearly not in
agreement with the primarily theoretical arguments ad-
vanced by many other authorities. Study staff themselves
were torn between the impressive arguments for decriminal-
izing such behavior and the concern that adequate alter-
natives to handle these often severe problem types of
behavior do not exist in most areas of the State. Addi-
tionally, there is no evidence to suggest that the han-
dling of 601 W&I type youth by non-juvenile justice
agencies or groups would be any more or even as effective
as is currently the case. Hence, a series of compromise
recommendations is made.

RECOMMENDATION 39: Every effort should be
made to maximize the development of
commundity-based altennatives to the
juvenile justice sysitem, particularly
gon those youths whose behaviorn L4 nokt
such that At would constitute a crime
forn an adult.
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RECOMMENDATION 40: Everny effort should be
que Lo maximize zhe development of
d&ue@éaon aliternatives {(to houtine pho-
cessding) within the jfuvenile jusitice
Aystem for these types 0f youths.

RECOMMENDATION 41: Detaifed hesearch should
be conducted to explore the effective-
ness of alternatives, by a variety of
measures (Lncluding cost, neoidiv.ism
and stigma), of the mosit promising t;peé
o4 such alternatives both within and
outside of the juvenite justice system.

RECOMMENDATION 42: The "escalation ocfause”
of 602 WET, Li.e., the provision allow-
Ang courts io'deéignate a 601 WEI case
by mere nepeldlfion of the 601 WEI be-
havion, should be hepealed,

RECOMMENDATION 43: The fattfen portion of
601 WET ("who from any cause is in
dangen of Leading an Ldle, dissolute
Lewd, or immoral Life")] shoutd be ,
hapealed,

MENTALLY ILL OFFENDERS

Staff in all components of the criminal justi

fyom Juvenile halls to adult jails and p%isgigetgygiggé—
tion and parole, have consistently stressed that one type
of offendey for whom the system is grossly lacking in
resources is the mentally ill offender. The California
Correctlopal System Study of 1971 repeatedly underscored
the scarcity of such resources throughout the system and
the 1ncr§%51ng concern of correctional staff with this
problem. A study of probation and parole departments
later in the same year, y the California Probation ’
Parole and Correctional Association found that mental
health services were rated as one of the most seriously

needed and least available re ,
: sources for cor
clientele. 57 rectional

Unfortunately, the situation has, at least i -
munities, steadily deteriorated. Exacerbatednbgaﬁiecﬁzntal
health system's closure of resources more and more to all
but voluntayy clients, correctional institutions and pro-
grams have increasingly become the wastebasket for the
severely mentally disturbed offender. Juvenile and adult
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staff, in both institutional and field service programs,
are often ill-equipped to handle these individuals.

Worse yet, institutions, in particular, frequently aggra-
vate the problems of mentally disturbed persons.

While many criminal justice staff feel that these of-
fenders should be handled in special alternative or
diversion programs, as seen in Exhibit 5-4, such alter-
natives generally do not exist--unless, perhaps, the
person will enter a program or facility voluntarily.
Hence, the justice system has no option but to handle the
bulk of these offenders as best it can.

Study staff feel strongly that this dilemma is a gross
injustice both to criminal justice staff and to these
offenders with serious mental or psychological problems.
It is incumbent on both the State and local communities
to make available specialized housing and programs, prop-
erly trained staff, and other needed resources either
within or as easily accessible adjuncts to correctional
facilities and programs. Failure to meet this obligation
will result in increased aggravation of these individuals
and danger to the community and should be severely cen-
sured by the courts, legislature, and general public.

RECOMMENDATION 44: State and Local govean-
ments should initiate immediate and
Long-range planning and funding efforts
to make available the whole hange o4
mental healith services needed Ain con-
rectional proghrams and facllities.
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CHAPTER SIX _
OTHER IMPORTANT INTAKE ISSUES

In addition to the questions of diversion and clients who
are inappropriate for the criminal justice system, three
other special issues related to intake are plea bargaining,
the extent to which the juvenile court should be adversary
in nature, and the effect of the non-adjudicated offender
on local correctional programs.

PLEA BARGAINING
INTRODUCTION

Plea bargaining, often called plea negotiation, is the
process whereby a juvenile or adult charged with an offense
gives up his constitutional right to trial in exchange for
conviction on a less serious charge or sentence less
stringent than the maximum prescribed by law. The condi-
tions under which this occurs vary widely between counties
and individual courts within counties. Sometimes the
prosecutor indicates the specific recommendation he will
make to the court as to disposition. Other times, the
court itself will either indicate a specific dispesition or
at least the limits surrounding the disposition. In still
other cases, the minor or defendant simply pleads guilty to
a lesser charge with the hope that this will bring a less
severe sentence.

While the exact extent of plea bargaining is unknown, it is
apparent that it is used quite extensively in most jurisdic-
tions. Both in California Superior Courts and in criminal
courts generally across the countryi approximately 80% to
90% of all convictions are by plea. Authorities generally
agree that a very large percentage of these guilty pleas

are the result of plea bargaining.

ARGUMENT FOR THE ABOLITION OF PLEA BARGAINING

While virtually no one seems totally satisfied with plea,
bargaining as a system in either the adult or juvenile
courts, most critics have attacked specific flaws or dangers
in the system rather than suggesting that it be totally
abolished. The primary nationally recognized group that has
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called for a complete end to plea negotiations is the
National Advisory Commission on Criminal Justice Standards
and Goals. The Courts Task Force of that Commission lists
the following as some of the major criticisms of plea
bargaining: (1) "Danger to Defendant's Rights," (2)
"Danger to Court Administration,” and (3) '"Danger to
Society's Need for Protection."

Danger to Defendant's Rights

If plea bargaining is used in such a manner that a
defandant is pressured to plead guilty to charges of which
he is not guilty (e.g., by implication that he will
receive a harsher penalty than if he demands a trial), it
is clearly an unjust system. It is uncomfortably common
that criminal justice officials, such as probation offi-
cers, are told by clients that they are really not guilty
and that they pled guilty "because my attorney told me to."
Project STAR, in a 1972 survey of 3,400 criminal justice
practitioners in four states (including California) found
some rather damaging information on this issue. Sixty-one
percent of the respondents expressed the opinion that it
was probable or somewhat probable that most defense attor-
neys "engage in plea bargaining primarily to expedite the
movement of cases.'"® Thirty-eight percent agreed that it
was probable or somewhat probable that most defense attor-
neys involved in plea negotiations "pressure client(s)
into entering a plea that (the) client feels is unsatis-
factory.""*

A further frequent example of inequality of justice is the
well known "shopping around" phenomenon common to plea
bargaining. Individual prosecuting attorneys and judges
have widely varying practices as to how easily they will
make a deal and what types of deals they will accept.

This results in defendants accused of the same offenses
and with similar backgrounds receiving widely divergent
dispositions and defense attorneys attempting to deal with
those prosecutors or judges who are likely to offer the
best bargain. ‘

Finally, many critics stress that this process results in

a type of "horse trading'" rather than determination of
issues on the evidence of each case.

Danger to Court Administration

In most jurisdictions, bargains may be made up to the last
minute. It is quite common, for example, to arrive at a
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negotiated plea on the day the matter is scheduled for
trial (or, at times, even in the middle of trials). These
last-minute bargains create havoc in a court system that

is already under heavy criticism for its seemingly intermi-
nable delays and time wasting.

If a trial is called off at the last minute, there is
considerable inconvenience to witnesses, jurors, family
members, etc., who may have taken off work. Additionally,
since court calendars must be scheduled in advance, a
canceled trial may leave a large amount of valuable court
time empty since no other matters were likely to have been
scheduled for that time. The net result of last-minute
plea bargaining is a waste of time for many persons coming
to trial and in valuable court time that could have been
devoted to other cases.

Danger to Society's Need for Protection

Not only may bargain justice result in violation or jeopardy
to the rights of the defendant, but it may also negate ade-
quate protection of the public. Society has a right to be
protected from those wiip pose a serious threat to it. Many
critics of plea bargaining point out that it nearly always
results in some mitigation of the severity of punishment or
the stringency of controls placed on the offender. Such
persons argue that '""Plea bargaining results in leniency

that reduces the deterrent impact of the law.'%:

Probation officers generally object t¢ deals that have been

‘made prior to referral of cases to them for presentence

report. If a firm bargain has been made, they ask, what is
the point of spending the time and money to prepare a proba-
tion report and recommendation to the court since it will

be unheeded anyway. This adds to the ritualistic and ‘''game-
like" image of the court process.

As the National Advisory Commission underscores, not only
may a defendant receive a sentence that is less severe than
that which is appropriate to the crime and the protection
of society, but "The plea negotiation system also endangers
soclety's interest in protection by making the correctional
task of rehabilitation more difficult."® Defendants who
feel that they have been ''shafted'" by one part of the
criminal justice system are not likely to place a high
degree of confidence in another part of that system that
now says it is interested in helping them. One of the
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clearest illustrations of this point was made by the
finding of the New York State Special Commission on Atticar

"What makes inmates most cynical about their
preprison experience is the plea-bargaining
system. ..

"the large segment of the prison population who
believe they have been 'victimized' by the courts
or bar 'are not likely to accept the efforts of
another institution of society, the correctional
system, in redirecting their attitudes'."’

ARGUMENT FOR RETAINING PLEA BARGAINING

While some officials want to completely abolish plea
bargaining, most perceive it as a necessary evil, essential
to prevent the courts from bogging down hopelessly. How-
ever, most of these persons have serious concerns about .he
possible abuse of this system and wish to impose safeguards
to assure that the process adequately protects the rights
of the individual defendant and of society. This is the
interim position of the National Advisory Commission on
Criminal Justice Standards and Goals, the basic stance of
the President's Crime Commission and the American Bar Asso-
ciation, and the trend of appellate court decisions.

The President's Crime Commission felt that '"Plea negotia-
tions can be conducted fairly and openly, can be consistent
with sound law enforcement policy, and can bring a worth-
while flexibility to the disposition of offenders."®

While cautioning about the possible abuses of this system,
the Commissio~ stressed its potential benefits:

"The negotiated guilty plea serves important
functions. As a practical matter, many courts
could not sustain the burden of having to try
all cases coming before them. The quality of
justice in all cases would suffer if overloaded
courts were faced with a great increase in the
number of trials. Tremendous investments of
time, talent, and money, all of which are in
short supply and can be better used elsewhere,
would be necessary if all cases were tried. It
would be a serious mistake, however, to assume
that the guilty plea is no more than a means of
disposing of criminal cases at minimal cost.

It relieves both the defendant and the prosecu-
tion of the inevitable risks and uncertainties
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of trial. It imports a degree of certainty and
flexibility into a rigid, yet frequently erratic
system. The guilty plea is used to mitigate the
harshness of mandatory sentencing provisions and
to fix a punishment that more accurately reflects
the specific circumstances of the case than other-
wise would be possible under inadequate penal
codes. It is frequently called upon to sexrve
important law enforcement needs by agreements
through which leniency is exchanged for informa-
tion, assistance, and testimony about other
serious offenders."?®

The American Bar Association, in its Standards Relating to
Pleas of Guilty, took a similar tack of ur%ing improvement
rather than abolition of plea bargaining.' A variety of
appellate and U.S. Supreme Court decisions have upheld the
constitutionality of plea negotiations providing the defend-
ant's plea was intelligent and willing--even if he subse-
quently claimed his innocence.!!. The California Supreme
Court in the 1970 decision of People vs. West affirmed the
legality of plea bargaining and outlined a number of safe-
guards that should be taken.'? The Court found:

1. The fact that a conviction by guilty plea was
obtained through plea bargaining does not
render such a plea involuntary (i.e., plea
bargaining is a legitimate means for obtain-
ing a voluntary guilty plea).

2. An acceptable plea to a lesser offense
requires ''reasonable relationship" tc the
crime charged.

3. Under Section 1192.5 P.C. (adopted 1970), the
plea bargain should be read into the court
record and it may specify either or both of
the following:

a) The maximum sentence to be imposed, inso-
far as a jury would have such power in a
jury trial on the charge to which the
guilty plea is entered.

b} Probation and/or suspended sentence,

powers which are vested in the trial
judge for specified crimes.
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defendants and society
promises but then unable to change
Courts able to set limits on seatence
but then upable to change
Courts able to make conditional
promises subject to change--provided
defendant can withdraw plea

Not used in county

other parties involved
Limited to D.A. recommendations not

binding on court
Courts able to make dispositional

Courts, D.A.'s and defense attorneys
probation

D.A.'s and defense attorneys
D.A.'s, defense attorneys, and probation

No opinion or not familiar

No one (i.e., shouldn't be used)
Probation and defense attorneys
Courts, D.A.'s, defense attorneys and
As deemed appropriate by courts and

Should not be used

WHO SHOULD BE INVOLVED
HOW SHOULD IT BE USED

:
4. Also under 1192.5 P.C., when the court ;
approves a plea bargain, the court shall :
. inform the defendant:
a) The bargain is not binding on the court, . -
b) The court may, in probation hearing or I =E Bagw oo —
. when pronouncing judgment, withdraw its a5 3
0 approval. %
>
c¢) In such cases, the defendant will be e T Moo sow <
allowed to withdraw his plea of guilty. o 2
5. Certain other sections of the Penal Code which : $ P "
apply to pleas of guilty [e.g., appeal of i e g bges  gew -
legality of search under 1538.5 (m) P.C.] : s =
shall also apply to pleas of nolo contendere, ; ) -
as per 1016 P.C. ' ; 3 w2l L
= £22| 2872 aveg
: = %k
Moreover, the California legislature has encouraged plea - =
bargaining through revision of Penal Code Section 17, { e 25,
passed in 1969. Under 17b (4), the prosecutor has the : £33 Eoow @wo o
option, on all "wobbler'!?® offenses booked as felonies, i - 387
of filing either misdemeanor or felony charges. Analogous % o wn
discretion is granted to the municipal court judges under ( == 29
P.C. 17b (5), whereby they may accept a plea of guilty to i i s §82 a8
a misdemeanor on a '‘wobbler" case filed as a felony by § S A S5g| w82 RUBR
the prosecutor or they may even treat the case as if the : S0 = 58
defendant had been arraigned on a misdemeanor. i ;ﬁ a
In summary, most standard-setting bodies, appellate courts, % s B ae
. - . [_L‘ [ O o =N Q) <t DN O
and the California legislature have supported the process ~5h e -~
of plea bargaining both as constitutional and as one : 2 S
o practical solution to the time, manpower, and financial i —~
T4 limitations of the court system. The major emphasis 1is : g
ne generally placed on assuring adequate safeguards for the 5 s 8 -
e defendant and society. The nature of possible safeguards : ~ 3 £,
- will be discussed in more detail but first the results of ? % s .
] various staff surveys on plea bargaining will be summarized. l < % 5 588
. [da] 5 = [ONR.
: o 2k, 2388
i Ry 2% 8 8oee
VIEW OF PLEA BARGAINING BY CRIMINAL JUSTICE PERSONNEL: . f 8 5 £333
SURVEY RESULTS O N %§§; 2 gfii
2 2 8,85 £ 522
Exhibits 6-1 and 6-2 indicate how various groups of Cali- = w ES3E E 98838
fornia criminal justice officials felt about plea bargain- i e o888 & 58838
ing in both the juvenile and adult systems, respectively. = ES8E2 £ ARES
With regard to juvenile plea bargaining, a strong majority
of law enforcement staff and department heads as well as
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juvenile probation staff viewed it as being used too often
and unjustly. Chief probation officers, judges, and dis-

| trict attorneys felt it was generally used in the right
T number of cases while public defenders thought it should
L t be used more often. In terms of justice, a majority of

: judges, district attorneys, and public defenders (i.e.,
those most heavily involved in the process) felt it was
used appropriately while relatively few law enforcement
and probation personnel shared this opinion. Roughly 40%
of law enforcement personnel and chief probation officers
‘ and nearly half of line probation staff asserted that plea
° % bargaining should not be used in the juvenile justice
system. About a third of the judges agreed with this view-
while very few district attorneys and public defenders
wanted it abolished. Although those wishing to remove
plea bargaining from the juvenile system represent a
minority, they are a very significant minority, particu-
larly among police and probation personnel. Of those
believing plea bargaining should be used, the consistent
majority view was that courts, prosecution, defense, and
probation should all be involved and that the courts
should be able to make conditional promises subject to
change--provided the minor could also withdraw his plea.
Overall, direct court personnel had the most faith in

plea bargaining while large numbers of police and proba-
tion staff and department heads had serious reservations
~g o ow = about its usage in the juvenile justice system.

~o DineE ~ OO WO~ oW
— ~ -

Defenders
11%
5
1
22

Public

District
Attorneys
14%
4
0
76
3
17
0
3
1}
3
38
4
0
3
31
12
27
19
0
0
42

Judges
27%
64

9
0
74
0
13
13
0
0
5
45
77

Chief
Probation
Officers

7%
17
6
6
25
0
39
53

Juvenile
Probation
Statf
75%
19
1
6
13
3
33
47
a1
55

Law
Enforcement
Dept. Heads

.
4
3
2
16
2

59

24

41

Exhibit 6-2

For the most part, views toward the use of this process
for adults were rather similar. However, significantly
more persons in almost every category felt that plea
bargaining was used too often. Higher percentages of law
enforcement and probation personnel described the process
as unjust, particularly for society, while three out of
four judges, D.A.'s and public defenders perceived it as
a just system. About 16% of chief probdtion officers,
28% of probation line staff, and 40% of law enforcement
personnel felt plea bargaining should not be used; how-
ever, very few judges, D.A.'s, or public defenders agreed.
As in the juvenile system, the predominant view of those
favoring plea bargaining was that it should be conducted
in a manner that would allow the courts to change condi-
tional promises they had made as to disposition provided
the defendant could also withdraw his plea and ask for a
trial.

39
17
20
1
4
0

Law
Enforcement
Staff

8i%
13

2

4

8

2

3
15
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4
38
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VIEWS OF PLEA BARGAINING FOR ADULTS BY CRIMINAL JUSTICE PERSONNEL

The rather large number of officials, particularly police
and probation officers, who expressed the view that plea
bargaining should be abolished and that it tends to be
ﬁ unjust for society and/or the defendant underscores the

promises but then unable to change
Courts able to set 1imits on sentence

promises subject to change--provided

defendant can withdraw plea

defendants and society
Not used in county
other parties involved
{imited to D.A. recommendations not
binding on court )
Courts able to make dispositional
but then unable to change
Courts able to make conditional

Courts, D.A.'s and defense attorneys
probation

D.A.'s and defense attorneys
D.A.'s, defense attorneys, and probation

Courts, D.A.'s, defense attorneys and

Generally the right number of cases

Too few cases
Tends to be unjust for defendants

Tends to be unjust fur society

Tends to be unjust for both
No one {i.e., shouldn't be used)

No opinion or not famiiiar
Probation and defense attorneys
As deemed appropriate by courts and

No opinion or not familiar
WHO SHOULD BE INVOLVED

APPROPRIATENESS OF USE
Is used appropriately

Too many cases
Should not be used

HOW SHOULD IT BE USED

EXTENT OF USE
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need to at least build very careful safeguards into the
entire process.

STRENGTHENING SAFEGUARDS FOR PLEA BARGAINING

Study staff concur with the majority view of stgnda?d—
setting bodies, appellate courts, aqd criminal Justlcet
officials toward plea bargaining, V1Z., that it przsen sS
definite dangers (discussed above) but that these danger
can be controlled and that the advantages of this system,
given these controls, outweigh 1its neggtlve.aipects. ia-
Essentially, study staff support the "interim ?egom?en
tions of the National Advisory Commlssion On Crimina .
Justice Standards and Goals which, in turn, reflect %he .
major concerns of most criminal justice personnel. es
standards will be summarized here. For more elaboration
and reasoning behind these standards, the reader 1S L
referred to the Courts report of the above Commission.

ON 45. When a negotiated gudilty
RECOM%EEZAEE gntened, the count nrecond Ahoqzd
contain a olear statement of the precdse
conditions under which Lt Ls qnie@ed and
fhe count's nreascn for accepting L.

RECOMMENDATION 46. T¢ maximize aquqﬂity 04
justice, each prosecuton's ofgice shoutd
have a whitten set o4 guidelines governing
the plea negotiations of all staff in that

ohfice.

RECOMMENDATION 47. Each fudicial bench Ahouﬁd
establish clean time Limits aflen which
plea negotiations may no Longer be aaqapted,
except Ln unusual clrcumstanced and with

the approval of judge and prosecutor.

i i i id last-
The purpose of this recommendatlop is to avoil )
minuge geals which create havoc with the scheduling of

court calendars.

L d
RECOMMENDATION 48. No plea negotiations shoul
be accepted unless the defendant on minoi

has had the opporntunity for counsel and,
i% he has aouﬁzaﬂ, should be conducted only

in the presence of counsel.

RECOMMENDATION 49. Absolutely no phessure on
inducements should be utifized to encourage

a defendant on minorn Lo enter into a plea
negotiation.
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RECOMMENDATION 50. The court should not enten
into plea bargains but should carefully
heview any such negotiations as outlined by
the National Advisony Commission on Criminal
Justice Standands and Goals.'S

ADVERSARY NATURE OF JUVENILE COURT PROCEEDINGS
INTRODUCTION

Juvenile Courts have moved a long way from the original
parens patriae philosophy to their present, more
legalistically-oriented adversary stance. The early

goals of the Juvenile Court were investigating, diag-
nosing, and prescribing treatment--not adjudging guilt or
fixing blame. This emphasis on sociological jurisprudence
has resulted in a lack of due process protection. '"In the
exuberant belief that court-ordered social service would
be a cure-all for the problem of juvenile crime, strict
legal procedures and attorneXS were usually excluded from
the Juvenile Court process."!'® Because the question of
whether or not the Juvenile Court is a legal agency
established for the protection cof the community or a
social agency established for the care and protection of
minors has a significant effect on the intake process, it
is considered here as a sSeparate key intake issue.

JUVENILE RIGHTS

Since the Juvenile Court has often failed to live up to
its promise of rehabilitation, its procedures have been
severely criticized, particularly by appeal courts. One
such attack was the Gault!? decision from the United
States Supreme Court in 1967, in which several rights
previously accorded only to adults were extended to
juveniles. The rights specifically delineated were:
right against self-incrimination, right to counsel, right
to notice of charges, right to confrontation and cross-
examination of witnesses, right to a transcript of
proceedings, and right to an appellate review. The main
point in Gault was that basic constitutional safeguards
in criminal cases apply to juveniles. The right against
self-incrimination has been further reinforced in Cali-
fornia by the 1968 Court of Appeal Teters'® ruling which:
specifically extended the provisions of the 1966 United
States Supreme Court Miranda'® decision. The California
Supreme Court declined to hear the Teters case.
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Three questions left unanswered by Gault relate to the
standard of proof required to sustain criminal allegations
in juvenile cases, the right to trial by jury and the
right to bail. The first of these was addressed by the
United States Supreme Court in its 1970 Winship?? deci-
sion. In a 6-3 opinion written by Justice Brennan, it was
decided that Gault should be extended.

"In sum, the constitutional safeguard of proof
beyond a reasonable doubt is as much required
during the adjudicatory stage of a delinquency
proceeding as are those constitutional safeguards
applied in Gault... We therefore hold, in agree-
ment with Chief Judge Fuld in dissent in the
Court of Appeals (New Yorker), 'that where a
l2-year old child is charged with an act of
stealing which renders him liable to confinement
for as long as six years, then, as a matter of
due process...the case against him must be proved
beyond a reasonable doubt.'"

According to Brennan's quotation of Fuld, a key factor is
the defendant's liability to confinement. With respect to
California law, it is not clear that Winship would apply
in 601 W§I cases where the minor was not subject to CYA
commitment. However, a California Court of Appeal did
rule in 1970 (prior to Winship) that:

"Even though the amended petition was filed
under Section 601, the minor rightly may de-
mand that proof of the allegation of the
commission of felonies must meet the same
standards as if the petition was brought
under Section 602, namely a preponderance of
evidence legally admissible in the trial of
criminal cases."?!

This contradicts Section 701 WEI which states:

"...However, proof beyond a reasonable doubt
supported by evidence, legally admissible in
the trial of criminal cases, must be adduced
to support a finding that the minor is a
person described by Section 600 or 601."

Thus, while the standard of proof required for 602 W§I is
clearly defined, the same is not true for 601 W§I allega-
tions.

The right to a jury trial for a juvenile is an issue which
was addressed by the United States Supreme Court in 1971
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in McKeiver vs. Pennsylvania.2? Although the court was

badly spiit, it held that a jury trial for juveniles is
not a constitutional requirement. The possibility was
left with the states, since Justice Blackmun in McKeiver
noted: "If, in its wisdom, any State feels the jury
trial is desirable in all cases, or in certain kinds,
there appears to be no impediment to its installing a
system embracing that feature."

The question of the right to bail has plagued the adult
criminal justice system for decades. Some of the same
issues are involved in the detention of juveniles. It

is often argued that a minor does not have the right to
liberty but rather has the right to be in custody of

his parents and the juvenile law is written so as to

take this right away only in very restricted circumstances.
However, since the most common reason for detention
(other than the unwillingness of the parents for release)
appears to be that the minor is a threat to himself or
the community, it has been argued that this punitive
detention is in violation of due process rights.?® The
application of right to bail to juveniles has been ques-
tioned by the Advisory Commission on Goals and Standards:

"In view of the recognized inadequacies of the
bail system as it is now generally practiced

for adults, it would be more prudent in juve-
nile justice to pursue some of the new develop-
ments in the area of bail program alternatives
such as release on own recognizance, or release
to a third party, than to impose an essentially
faulty and discriminatory system on the juvenile
process."?"

STUDY RESULTS

During the conduct of the present study, the issue of the
adversary aspect of juvenile court was addressed in three’
ways: personal interviews with involved criminal justice
officials, questionnaires to juvenile probation intake
staff in the seven study counties, and questionnaires to
senior criminal justice officials throughout the remainder
of the state. Responses to the pertinent aspects of the
questionnaires are tabulated in Exhibit 6-3.

Thus, it can be seen that 28% of the respondents felt that
juveniles should have all the rights of adult defendants,
including right to bail and trial by jury, while 72% felt
they should not. Public defenders were the only group in
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which the majority felt juveniles should have all adult
rights. Only 15% of the respondents felt that it should
return to the original non-adversary philosophy. Regard-

ing the question of detention by the Juvenile Court at
the detention hearing, only 8% felt that the court
2 o o o - - o o o detained the minor too often; 40% of the respondents felt
3 N - © that the court did not detain as often as they should.
g Significant differences are apparent between the various
classes of respondents.
§ S8 T 28 © 8- There is an obvious dichotomy in the juvenile system
e regarding the treatment of 601 and 602 W§I allegations.
2 ok As was observed sarlier, Gault and Winship have defined
S S @ o 5E M5 e due process rights for those juveniles accused of serious
& % o g w o N o« =
= 198 crimes; however, equivalent rights are not necessarily
%) SE afforded to youths alleged to have commited offenses
g e 8T which are not defined by the Penal Code (e.g., 601 W§I).
- ERRR-E ~8 X 5 RRCR For example, the detention decisions made by juvenile
@ —u 8% hall intake unit and the juvenile court judge appear to
=) 2N be greatly influenced by the section of the W&I code
<~ 581 3 . T under which the minor was arrested. Typical release/
» 5= | 3 -8 ° &= === detention rates for 601 and 602 W§I arrestees are shown
= g = in Exhibit 6-4 (These rates vary widely from county to
- 3 ” £ | county; the ones shown are a composite). Thus, of 100
o wm %% 38 L 89 " %8 ; minors brought to juvenile hall on 601 W§I allegations,
= -8 65 are released pursuant to Section 628 W&I, while 35
a2 S are detained at the hall; however, at the detention .
° | - hearing typically 30 (of the 35) are further detained
o 5 AR - o e e e e (Section 636 W§I). The processing of 602's is consider-
i B St|5% e - o ably different: typically 60 percent are detained
e 2e 38| ° initially at the hall yet more than half of these are
=8 85 ¥ q released by the court. Presumably the aforementioned’
0 SE ey o o e due process rights regarding criminal allegations are
= e8(<3 N~ & & & i responsible for the high proportion of release at the
= TR 8° detention hearing for 602 W§I allegations. One result
2 y - ' of this is the erosion of respect for "justice'" in the
~ - 8 mind of the detained 601 W&I offender: he must remain
> = 2 & a8 in the gall while the far more serious offender is
= =S 5 &3 % - released.
e S > 385 i2
A ; P § f § § 8 As ‘a part of the questionnaires in the seven study
= 82 T2 pn 8= counties, juvenile probation staff were specifically
20 wap g 3 LR asked to indicate whether they felt each of the seven
S ERZEs | £ 8 criteria in Section 628 W§I for detaining a minor was
=@ 2P 28 2538<5 clear and appropriate. Of those responding, 88 percent
£a w €3 EE E2SER felt that criteria 5 ("The minor is likely to flee the
o2 fe o8 82 228 jurisdiction of the court") was clear and appropriate;
< z FE only 77 percent felt that "The minor is physically
55 % 83 ’ dangerous to the public because of a mental or physical
- o " deficiency disorder or abnormality'" was a clear and
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Exnibit 6-4

. TYPICAL PROCESSING
OF 601/602 W&I ARRESTEES

Juvenile
Hall
e e —— — s e — —
(100/100])
Released By Detained By
Probation Probation
_________ e e —— e — —— —— —
(65/40) (35/60)
Released By Detained By
Court Court
(5/25) (30/35)

NOTE:

Numbers in parentheses indicate typical percentage flows of 601/602 minors.
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appropriate criterion for detention. Responses regarding
clarity and appropriateness of the other criteria were
between 77 and 88 percent. .

RECOMMENDATION 51. Juvendife count processing
should clearly distinguish beftween minonrs
alleged o have committed specdfic send-
ous crniminal acts (602 WEI), and Zhose
alleged to have exhibited pre-delinquent
behavion (607 WET;.

Study staff essentially concurs with the philosophy
proposed by the National Advisory Commission on Criminal
Justice Standards and Goals regarding the court handling
of juveniles:

"The objective of reform should not be to

render the court processing of juveniles indis-
tinguishable from the processing of adult crimi-
nal defendants. Rather, it should be to improve
the effectiveness of the court process as part
of a rehabilitative juvenile justice system and
to strike a reasonable balance between the need
to maintain flexibility and the need to prevent
unjustified findings of delinquency, neglect,

or dependency.”?®

Juveniles should only be institutionalized upon a deter-
mination of delinquency and a finding that no other
disposition would suffice. Further, the determination
of delinquency should require proof that "...the juve-
nile has committed an act that, if commited by an adult
would constitute a criminal offense."?® Pre-delinquent
minors (i.e., "conduct illegal for children only") should
not be institutionalized in ''facilities traditionally
utilized for the detention of children believed to have
engaged in relatively serious antisocial conduct.'"?7

The processing of these pre-delinquent juveniles should
stress rehabilitation, not punishment and deterrence.

RECOMMENDATION 52, Defention of juveniles
prion to a hearing should be minimized;
the use of adequate sheliten facilities,
such as fostern homes, group homes, and
other physically non-restricting situa-
tions should be encouraged wheneven
possible.
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THE NON-ADJUDICATED GFFENDER

In California, as in the rest of the country, local
detention/correctional facilities are utilized to confine
both adjudicated and non-adjudicated offenders. The
sequence of decision points through which the offender
passes and the factors which affect these decisions have
been discussed extensively in Chapter Three. An overview
of the process as it relates to local detention facilities
is shown in Exhibit 6-5. Thus, there are four possible
reasons for which an offender is incarcerated:

not yet arraigned

arraigned and awaiting trial

convicted and awaiting further legal action
serving a jail sentence.

There is another possibility, being held for other
authorities. Since decisions relating to this category
are typically outside of the local jurisdiction, it is
not shown in Exhibit 6-5.

A summary of some of the characteristics of jail popula-
tions and facilities is provided in Exhibit 6-6. The
facilities included in the study from which the data was
taken®® include all local detention facilities. Although
the data is from 1970 and several facilities have since
changed, a good perception of local incarceration is
presented. Tabulations are made for the United States,
California, and the main geographic areas being considered
in this study.

Slightly over one half (52%) of the jail population in
California was actually serving a sentence at the time,
compared to 43% for the country as a whole. Los Angeles
County had only 42% of the inmates who were serving a
sentence, while Placer and Stanislaus Counties (combined)
had 63%. Less than one facility in four (24%) throughout
the state contained educational facilities or programs,
and only 43% provided recreational facilities or programs.

However, in considering the effect which the non-adjudi-
cated offender has relative to programs for the sentenced
prisoner, it is important to distinguish between those
facilities which have both types of inmates and those

facilities which only house sentenced offenders. Obviously,

the non-adjudicated offender has no impact on the correc-

tional programs offered in those facilities which have only

sentenced inmates, except possibly for the overall county
budget allocations.
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Exhibit 6-5

DETENTION DECISION SEQUENCE

FURTHER LEGAL
ACTION

JAIL
SENTENCE

o]

ADJUDICATION

| IS V.

QR/ARRAIGNMENT
HEARING

T

ARREST AND
BOOKING

211

CITATION
BAIL

R s e St e 2 .
vt i E o i
ik s




e st e

T —

secure jail facilities,

since many of them are classified
as being inappropriate £

Or minimal security handling,

RECOMMENDATION 53. ALL countioes should provide
mindmum security faciliities and programs--
community cornectional centers--fon approp-
niate sentenced offenders.

In the seven specific counties under consideration in
220l 0 - oo ®m T S Fhe study, 65% of_the.sentenced inmates are housed in
ThE|¥ S 2223 & %8 'correctional facilities,® i.e., fgc111tlesfwhich retain
| 83 e only offenders who have been adjudicated and sentenced.
. i The remaining 35% are inmates in facilities which have
L both adjudicated and non-adjudicated offenders. Popula-
: 3 tion comparisons for these "jail" facilities are given
3.8 in Exhibit 6-7. The sentenced offenders now become a
858|lg ~wrm o~ ge@ew ®o 0o distinct minority in these facilities, ranging from 20%
pEgie FvweS 289 g AR in Los Angeles County to 43% in Placer/Stanislaus.
§x &
& . . - « .
5 The existence of the high proportion of non-adjudicated
offenders.has a significant impact on correctional
. programs in these facilities, to the extent that pro-
Ch >y — Lot = B H : . . - P
g2y 22 ey < o 233« p grams do not €X1st in many of them. This 1s primarily
S22 8 =8 = 5 due to the excessive resources which are tied up by the
3 - non-adjudicated offender during his period of detention
2 3 (clas§1£1catlon, segregation, emotional problems, numer-
= a 3 ous visits, etc.).
w x| om0 o0~ O SRR &
4 g |8 go~ S gy w S RNS “ " .
g 23 ® - w § The actual pressure of the sentenced offender in the
B 8 e ;Jall" facility is typically the result of one of two
2 M .
) = actors:
U -~
= W NN T BN Qe W Do "g' 1
O £ |2 d MmO G e e & ® The county does not o erate an appropriate
' B 2 “c awve 238 io N0~ i 1 : R PP
S = £ 1 © & "correctional" facility (honor farm, camp,
o 2 = § rehabilitation Ctenter, etc.).
Moo S
2 é T2lg 299 =322 83 g;;; § ) The'offender is considered to be too much of
ﬁ > 2% (2 8 -® S g e a risk to be assigned to a minimum security
5 8 So |2 £ facility.
= £
ﬁ 3 Many of the smaller counties have only one local detention
= 3 facility and hence inherently have both sentenced and
5 2 unsentenced offenders in the facility. Counties which
A A operate minimal security facilities for unsentenced offend-
- 2 ers still cannot remove them completely from the more
= 5
iz
L
£
o
[
5
Y]
‘E.
o
g
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This recommendation is consistent with the standards
proposed by the National Advisory Commission.2? Tt pro-
vides the mechanism for attempting te reintegrate suitable
offenders away from the repressive atmosphere associated
with the usual county jail. Staffing patterns could be

Persons Held for Other Authorities or Not Yet Arrai,.ed (%)
Persons Arraigned and Awaiting Trial (%)

% of Jails Containing Educational Facilities/Programs

% of Jails Containing Recreational Facilities/Programs

g of Jails Containing Medical Ffacilities

Convicted Persons Awaiting Further Legal Action (%)
1 of Jails Containing Visiting Facilities

Total Inmaie Population
Adult Male Pupulation (%)
Adult Female Population (%)
Juvenile Population (%)
Persons Serving Sentences (%)

Number of Jails
1 Ratio of Inmates to Full-Time Equivaient Employees
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Exhibit 6-7
IES HOLDING BOTH
POPULATION COMPARISONS FOR FACILIT
ADJUDICATED AND NON-ADJUDICATED PRISONERS

persons Held for QOther Authorities or Not Yet Arraigned (%)
Persons Arraigned and Awaiting Trial (%)

Total Inmate Population

(%)

Convicted Persons Awaiting Further Legal Action

Persons Serving Sentences (%)
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Council on Criminal Justice,

adapted from The California Jail Study, 1973,

California
September, 1973.

SOURCE:

determined locally, but in general should stress the
objectives of the community corrections concept as the
chief criteria.®’ The determination of offender approp-
riateness should be done by a decision-making group
which would follow and direct the inmate's program
through the local correctional system.?3!

RECOMMENDATION 54. Police depantments should
maintain only those facilities necessanry
fon short-term processing of offenderns
Ammediately folLowing annest; othen
detention. and correctional facility
hesponsibilities should be handled by
county on hegional agencdies.

The implementation of this recommendation would remove
many local police degartment jails from the detention/
correctional system.’? In conjunction with the previous
recommendation, this would provide the opportunity for

sentenced offenders to be assigned to an appropriate
local correctional program/facility.

Another aspect of the problem concerning the effect of
the presence of non-adjudicated offenders on correctional
programs for sentenced offenders is the reason for the
initial detention of offenders. Was there an alternative
to incarceration? Although this same question has been
discussed elsewhere in the report (see Recommendations 9,
10, 12, 13, 39, 40), it is considered again now from the

perspective of the detention system as well as the
individual.

As can be seen in Exhibit 6-5, non-adjudicated offenders
can be reduced in number through three alternatives:
citation, bail and O.R. Questionnaire responses from
ranking criminal justice officials throughout the state
showed that they were almost exactly divided as to
whether police on-the-street citation programs were
under-utilized or used to the appropriate extent (2%

felt that they were over-utilized or should not be used).
One third of the law enforcement officials felt citations
were under-utilized, with two thirds feeling they were
used appropriately. Of the other officials (CPO's, D.A.'s
public defenders and judges), more than 60% felt that
citations were under-utilized. On the question of O.R.
release from jail, 32% of the statewide sample felt they -
were under-utilized, 47% felt they were used appropriately,
and 21% felt they were over-utilized. For law enforcement
officials only, these responses were 12%, 42%, and 46%
respectively, while for the remaining officials the
responses were 42%, 50%, and 8% respectively.
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RECOMMENDATION 55. Law enforcement agencdies
should make maximum ude 2§ cifatdions in Lieu
0f pre-arnaignment confinement; programsd
that peamit non-adjudicated defendants o be
neleased on thein own recognizance Lin Eleu
of monetary bail should be expanded.

xtensive use of citation and O.R. releagej-in appro-
ggEZtZ cases--would reduce the average daily jail populgtlon
considerably throughout the state.®® Thus, as well as for
the "reduced penetration' aspects described earlier, these
practices would also provide for better control of deten-
tion and correctional resources.
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