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An advocacy ond resource center
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February 13, 1992
Dear Colleague:

On behalf of the faculty and staff of the "Legal Remedies for Crime Victims Against
Perpetrators: Basic Principles” conference series, I would like to thank you for joining us as
we venture into this exciting new arena of victim assistance.

The National Victim Center especially wants to extend our thanks to the U.S. Department of
Justice, Office for Victims of Crime, without whose sponsorship this conference series would
not have been possible. Office for Victims of Crime Acting Director Brenda Meister and her
staff -- especially the Project’s Grant Monitor, Victoria O’Brien, esq. -- have supported us
every step of the way, enabling us not only to provide this comprehensive 400-page Manual
and training curriculum, but also, the first ever full academic credit for an Office for Victims
of Crime-sponsored training conference.

The training curriculum and accompanying Manual are designed to help you develop a basic
understanding of not only how civil remedies can help crime victims, but of your critical role
as the bridge between victims and civil litigators willing to take victims cases. To this end,
the project faculty reflects both your perspective as a service provider and that of civil
litigators. I hope you will agree that the faculty we have been fortunate to assemble provides
the combination of experience, knowledge, skills and understanding to make this a
memorable conference.

Best wishes for a successful conference and for the implementation of the ideas included in
this "Legal Remedies for Crime Victims Against Perpetrators: Basic Principles" Manual.

Sincerely, MM C(/’CgCM’(/‘-*""‘éQ/L\

Christine N. Edmunds
Project Director
National Victim Center

|14159






LEGAL REMEDIES FOR CRIME VICTIMS

AGAINST PERPETRATORS: BASIC PRINCIPLES

A REGIONAL TRAINING CONFERENCE

PRESENTED BY

NATIONAL VICTIM CENTER
2111 Wilson Boulevard

Arlington, Virginia 22201

In Association With

Frank Carrington, Esquire

National Criminal Justice Reforonss Suviss
P.0. Box 6000
Rockville, MD 20850



SR gk A gt Tgpime




FRANK CARRINGTON
1936 - 1992

Frank Carrington was tragically killed in a fire at his house in Virginia Beach, Virginia on
January 2, 1992. At the time of his death, Mr. Carrington was proud to see that his dream of
providing civil remedies to crime victims was finally being realized. He not only authored this
extensive Manual, but served as the senior legal advisor and leader of the project faculty on this
innovative training series. Without Frank Carrington’s twenty years of work as an attorney in
the victims field, this training series could not have been possible. He developed the concept
of civil remedies for crime victims, conducted years of research and tracked thousands of victim-
related civil cases which serve as the backbone of this project. Frank also advised hundreds of
attorneys, victim service providers and victims across the country on victim-related civil law.
He is referred to by many as the "father of the victim rights movement." We are fortunate that
his creativity led him, as his last major project, into the field of civil litigation for crime victims.
We dedicate this training series to Frank Carrington, whose years of work made it possible for
us to gather together to study, to learn and to practice.

At the time of his death, in addition to working as a legal Advisor to the National Victim
Center, Mr. Carrington was serving as Executive Director of the Victims Assistance Legal
Organization (VALOR) and as Counsel for Security on Campus, Inc.

He received his law degree from the University of Michigan and has a Master of Laws degree
in Criminal Law from Northwestern University. He was a member of the bars of the Supreme
Court of the United States and the states of Virginia, Illinois, Colorado, and Ohio.

After law school, he worked as a criminal investigator for the U.S. Treasury Department and
the U.S. Marine Corps, and as Legal Advisor to the Chicago and Denver Police Departments.

Mr. Carrington was Assistant Director for Criminal Justice Policy in the Reagan\Bush Transition
Team in 1980, served as a member of President Reagan’s Task Force on Victims of Crime and
as a Chairperson of the Victims Committee of the American Bar Association. In April of 1991,
he was honored at the White House by President Bush for "outstanding service on behalf of
victims of crime."

He was the co-author of Victims Rights: Law and Litigarion, New York, Matthew Bender
Company, (1989).






Kevin Washburn is a lawyer from Oakland, California. He represents several crime victims
and their families in civil cases and is Chairman of the Committee on Legal Services for
Victims of Crime of the State Bar of California. He was admitted into practice in California
in 1977 and has written or co-authored articles and opinion pieces relating to the victims of
school crime and violence.

Dr. Marlene A. Young, J.D. is Executive Director of the National Organization for Victims
Assistance (NOVA). Dr. Young was a founding board of NOVA in 1975, and served as
NOVA'’s President from 1979 to 1981. She has been its Executive Director since 1981. Dr.
Young has published some 75 articles, chapters, and monographs dealing with victim issues
and has made presentations at over 500 international, national, state and local trainings and
conferences. Her innovations and leadership in the victims’ movement has brought her many
national and international honors.






Beth G. Baldinger is an attorney with Stark and Stark in Princeton, New Jersey,
specializing in representing crime victims in civil cases in New York and New Jersey. Ms.
Baldinger represents community service programs and conducts professional seminars on a
variety of victims’ rights issues. She also provides legal services to local and national victim
groups.

Joyce Dale has served as Executive Director of Delaware County Women Against Rape, a
private, non-profit rape crisis center in Pennsylvania, since 1974. She is a past president of
the Pennsylvania Coalition Against Rape and currently serves as president of the National
Network for Victims of Sexual Assault. In addition, Ms. Dale is attending law school.

Dr. Mario Thomas Gaboury is an attorney and consultant whose practice emphasizes
representing victims of crime. Dr. Gaboury is Vice Chair of the Crime Victim Committees
of the American Bar Association and the Connecticut Bar Association. Formerly, he has
served as Deputy Director of the Office for Victims of Crime, U.S. Department of Justice,
and as Legislative Specialist for the National Organization for Victim Assistance.

Jo Kolanda has served as coordinator of Victim/Witness Services for the Office of the
District Attorney in Milwaukee since 1975. Ms. Kolanda is a former Board Member of the
National Organization for Victim Assistance and current member of the american Bar
Association Victims Committee. She was honored by the Governor of Wisconsin in 1983 for
her work on behalf of crime victims.

Austin E. Catts is an Atlanta, Georgia trial lawyer who has a broad range of experience in
civil and criminal litigation. He has tried complex tort and criminal cases in Georgia and
beyond for the past 20 years. He has lately begun to concentrate on representing victims of
violent and white collar crime in damage actions. Catts chairs the new Atlanta and Georgia
Bar Crime Victims Legal Rights Committees, is a member of COVAC, the ABA Crime
Victims Committee, and numerous other professional organizations.

Sherry Price, a victim of rape seven years ago, has held many positions in the victims’
rights movement such as: Executive Director of the New York State Coalition for Crime
Victims, Regional Director of the National Victim Center, and one of the founders of the
New York chapter of Victims for Victims. Ms. Price also has conducted workshops and
seminars throughout the United States and helped establish the organizations for the families
and victims of Pan Am 103.

Judy Rowland, a former San Diego County prosecutor, is an author and lecturer on victims’
rights. In 1984 she founded the California Center on Victimology and, in 1984, established
the Crime Victims Legal Clinic as a Center project. Ms. Rowland set precedent by
effectively utilizing the theory of rape trauma syndrome through expert testimony to benefit
victim credibility in felony jury trials.
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DISCLAIMER

THIS MANUAL, ANY OTHER MATERIALS, AND ANY
ACCOMPANYING TRAINING SESSION, ARE NOT INTENDED TO
RENDER ANY PROFESSIONAL ADVICE, LEGAL OR OTHERWISE.
INDIVIDUALS MUST CONSULT COMPETENT PROFESSIONALS,
LICENSED TO PRACTICE IN THEIR AREA, TO RECEIVE SUCH

SERVICES RELATED TO THEIR CIRCUMSTANCES.
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LEGAL RENH*ZDIES FOR CRIME VICTIMS AGAINST
| - PERPETRATORS:
. Legal Principles

COURSE OUTLINE

‘DAY ONE DAY TWO

Module I: Civil Litigation: Module VII: Collecting

30 Min || Making the Headlines a 90 Min || Judgments Against Insured
Reality Perpetrators
Module II: Establishing a Module VIII: Principles in

45 Min | Foundation: An Overview of 75 Min || Practice -- Issues Facing the
Civil Litigation Plaintiff’s Case: A Mock

Trial

Module III: The Critical Role Module IX: Lawsuits for

60 Min | of Service Providers 120 Min || Special Victim Populations
Module IV: Compensation and Module X: Principles in

45 Min || Restitution Related to Civil 45 Min | Practice: Fact Gathering --
Litigation -- Collection of Case Interview Simulation
Judgments: The Defendant’s

Ability to Pay

Module V: Making Civil Law Module XI: Civil Litigation:
90 Min || Work For Victims 60 Min || Working for Victims

Module VI: Principles in Module XII: Closing Plenary
75 Min | Practice -- Fact Finding: The || 30 Min || Module: Networking to

"Who, What, Where, When Develop Local, Regional,

and How" of Civil Cases and National Resources for

Information and Referrals
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MODULE ONE:
|

CIVIL LITIGATION: MAKING THE HEADLINES A
REALITY

TIME: 30 MINUTES
FORMAT: LECTURE
SUMMARY:

Over the past decade victim rights have become increasingly recognized by our civil justice
system. Crime victims are now winning major lawsuits against perpetrators who have harmed
them -- providing an entirely new avenue for financial relief from their physical and emotional
injuries. This module will provide a brief overview of these historic changes as well as an
introduction to the overall training conference.

OBJECTIVES OF SESSION
1. To provide an introduction and overview of this civil
remedies training program;
2. To introduce the faculty and sponsors; and
3. To describe the rationale for this training conference.
MANUAL REFERENCES
Section I. INTRODUCTION TO THE MANUAL P. 1
Chapter 1. Purpose of the Manual P. 1
Chapter 2. Content of the Manual P. 4

) National
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MAJOR POINTS OF SESSION:

1.

2.

What is Civil Litigation?

A brief overview of civil litigation.

Why it is important to file a civil suit -- including fi

reasons other than obtaining monetary damages.

An Examination of the Reasons for this Training:

Civil litigation is important for victims because:

Civil litigation
because:

It empowers victims: Victims are in control of
civil cases whereas the state is in control in a
criminal cases.

Society will learn the impact of crime -- large
verdicts reinforce the idea that victims have
suffered important injuries and that perpetrators
should pay for them.

Civil remedies provide victims with unique
opportunities to recover monetary damages for the
harm inflicted upon them by their assailants.

Civil remedies provide a broad range of financial
remedies to victims. Service providers, in both
public and private agencies, can better serve their
Own institutional goals by advising victims of their
right to seek civil remedies.

ling for

is important for Service Providers to be aware of

Learning about civil litigation will €quip service providers
with the skills necessary to serve a broader range of

victims’ needs.

1

[
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Providing civil remedies for victims is good for society because:

The deterrence factor -- holding perpetrators
financially accountable for their acts through the
civil justice system reinforces the message that
crime does not pay and may reduce future acts of
violence, negligence and intentional infliction of
emotional harm.

Civil litigation promotes enhanced safety policies
and practices in society. Major lawsuits have
resulted in increased security protection, better
oversight and supervision of day care facilities, and
countless other improvements which ultimately
reduce criminal victimization in society (See
page 14, of the Manual -- the Connie Francis case).

Finally, high profile civil suits which garner
considerable media coverage help heighten national
awareness of victim issues.

“ Vs

National
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MODULE TWO:
|

ESTABLISHING A FOUNDATION: AN OVERVIEW OF
CIVIL LITIGATION

TIME: 45 MINUTES

FORMAT: LECTURE

SUMMARY:

In order to understand the critical aspects of civil remedies for victims, it is important to have
a basic understanding of civil law. This module will provide an introduction to civil law

including: defining commonly used legal terminology, basic principles of civil litigation, and an
overview of a typical civil case.

OBJECTIVES OF SESSION

1. To define commonly used legal terms (see glossary);

2. To define and illustrate the differences between civil and criminal law;

3. To describe the basic principles of civil litigation; |

4. To review the civil law process by walking the participants through a step-

by-step description of a typical civil law case;

5. To define and illustrate the difference between "First" and "Third-Party"
lawsuits; and

6. To discuss the pros and cons of seeking civil remedies -- including some
cautionary notes.

5 ' National
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Section II. ~ OVERVIEW OF CIVIL LITIGATION ON BEHALF OF CRIME

MANUAL REFERENCE

VICTIMS (2.1) pP. 13

Chapter 1 Victim Civil Actions Against Perpetrators
and Third-Parties (2.2) P. 13

Chapter 2 State Involvement on Behalf of Crime Victims: Compensation and

Restitution (2.3) P. 16
Chapter 3 Procedural Overview (2.7)
° Civil Actions Versus Criminal Actions P. I8
° Civil Proceedings P. 21
° Pros and Cons of Litigation P. 24

MAJOR POINTS OF SESSION:

Examples taken from the Manual will be used to illustrate the various types of civil cases

crime victims have brought against perpetrators. Note especially that in many of these
cases, the offender was never convicted of a crime.

How civil litigation differs from a criminal case -- a brief ANATOMY OF A CIVIL
CASE, compared to a criminal case.

CRIMINAL CASE | CIVIL CASE

INITIATION OF CASE

Arrest " Claim or Demand Letter
Information or Indictment . Summons or Complaint
" Arraignment
6 ' National
Victim Center
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~ CRIMINAL CASE CIVIL CASE
PRE-TRIAL
L] Discovery . Discovery
" Preliminary Hearings u Pre-trial Motions
. Pre-trial Motions u Pre-trial Conferences and
. Pre-trial Conferences Hearings
and Hearings . Settlement
" Plea Negotiation
TRIAL
u Selection of Jury . Selection of Jury
Trial . Trial
Verdict: Guilty/Not . Decision: Liability/No
Guilty Liability
. Pre-Sentence . Determination of Money
Investigation Report Damages
" Sentencing

POST TRIAL
= Execution of Sentence:
® Probation
® Incarceration
® Diversion
= Restitution Enforcement: . Enforcement:
® Garnishment of ® Garnishment of
Income Income
® Lien on Prisoners’ ® Attachment of
Wages Financial Assets
® Revocation of ® Seizure and Sale of
Probation, Personal and Real
® Parole or Work Property
Release ® Notoriety-For-Profit
7 ' National
Victim Center
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3. The basic PRINCIPLES OF CIVIL LITIGATION:

] TORTS:

For purposes of this training, a tort occurs when a person intentionally injures
another, or when a person’s failure to perform his or her duty of care is the
cause of injury to another (negligence).

= INTENTIONAL TORTS Against a Person Include:

Battery

Assault

Wrongful Death

Intentional, Reckless Infliction of Emotional Distress

] ELEMENTS of a Tort:

o Act: Prove that defendant committed an act.
° Harm: Prove that harm was inflicted on
plaintiff.

‘ ° Causation: Prove that the defendant’s action
directly or indirectly caused harm or
injury.

° Intent: Prove that the defendant intended to

inflict harm or injury.

o Damages: The measure of the harm or injury.
Damages may include the following:

v/ Compensatory:

Payment -- for expected or incurred expenses.
v Punitive:

Punishment -- if defendant acted maliciously.
v Pecuniary:

Loss of potential income -- lost wages.

‘ 8 r National

\ Victim Center






° DEFENSES to Torts:

A N

Contributory Negligence
Assumption of Risk
Comparative Negligence
Statute of Limitations

Self Defense/Defense of Others

The Tort of NEGLIGENCE -- General Duty: An act or omission of an act that
breaches a "duty of care" and is the actual and proximate cause of plaintiff’s

injuries.

o Different Types of GENERAL DUTY NEGLIGENCE:

v

Duty of Care: The Reasonable Person Standard -- Everyone
owes a duty to act as a reasonable person would under similar
circumstances.

To whom is duty of due care owed? Generally speaking, if a
reasonable person would not foresee injury to another person as
a result of his or her actions, then the actor is not liable for
injuries that result from such actions.

Breach of Duty: Conduct that exposes others to unreasonable risk
or harm.

° CAUSATION:

v

Actual Cause: Defendant’s conduct must be the actual cause of
plaintiff’s injuries. For example: plaintiff would not have been
injured but for the defendant’s conduct.

Proximate Cause: A policy decision as to who should bear loss
for unexpected injuries or expected injuries caused in unexpected
ways -- the foreseeability factor.

Indirect Causation: Means that an intervening force extends the

result of the defendant’s act, or combines with the defendant’s
act, to produce the injury.

9 ' National
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° DAMAGES:
v Special: Past, present and future economic losses.

v/ General: Inherent in the injury itself -- past, present, and future
pain and suffering, disfigurement and disability.

v Punitive: Damages awarded to deter similar actions by defendant
and other as a matter public policy.

° DEFENSES TO NEGLIGENCE:
v Consent
v Self Defense

v/ Defense of Third Persons

° SPECIAL DUTY NEGLIGENCE:
v Duty to Prevent Harm
v Duty by Defendant Charged with Care of Third Parties
v Duty to Control Third Parties
v Duties Related to Emotional Distress

D. STEP-BY-STEP OUTLINE OF A CIVIL CASE

STEP-BY-STEP OUTLINE OF A CIVIL CASE

PROCESS AND PROCEDURE

Victim consults with and retains a civil attorney. .

Attorney conducts preliminary investigation into facts.

' National
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 STEP-BY-STEP OUTLINE OF A CIVIL CASE

INITIATION OF A CIVIL SUIT

Attorney files and/or serves defendants with a
COMPLAINT setting forth allegations of tortuous acts
committed by the defendants for which monetary
damages are demanded.

Defendants file an ANSWER to the complaint
admitting or denying the allegations and raising
defenses.

Note: The victim, as the plaintiff in a civil suit, is the party asserting
claims against the defendant for the recovery of monetary
damages. The defendant in a civil case may either be the criminal
perpetrator or others who may, in some way, be responsible for
the criminal act. The defendant attempts to counter the factual
claims asserted by the plaintiff or by asserting justifications for
their actions (i.e., "defenses").

BEFORE THE TRIAL BEGINS

Discovery: Both sides exchange the factual
information and evidence upon which
they plan to prove their cases.

1 ' National
: _ A ‘ Victim Center






~ STEP-BY-STEP OUTLINE OF A CIVIL CASE

. The following procedures are commonly
used during discovery process:

v Interrogatories: Written questions answered under
oath.

Demands for Production: Requests to produce
documents, records, tapes and/or photos, such as
medical data and expert reports.

Requests for Admissions: Written requests to
admit or deny certain facts pertinent to the
case.

Depositions: Opportunities for each party to have
their attorney ask questions of the other parties, in
person and under oath. This provides the opposing
attorney with the opportunity to obtain sworn
testimony which is used to ascertain what facts the
parties and witnesses will testify to at trial.

Victims have the right to have their attorney
with them at all times during the deposition --
to represent them, and to protect their rights
and interests.

Motions: At various stages of the civil lawsuit, either party
may make motions, which are formal requests to the court
to intervene and resolve disputes between the parties

concerning issues of law or procedure.

Pre-trial Conference: Attorneys meet with the judge to
discuss the status of the case, any problems concerning
discovery, potential settlement and to agree upon other
procedural matters such as trial dates.

12 National
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" THE TRIAL BEGINS

PLAINTIFF presents the case by offering witness testimony
and physical evidence. The DEFENDANT may cross-examine
the witnesses and object to the introduction of evidence.
The defendant then presents witnesses and evidence.
Plaintiff’s attorneys will then have an opportunity to cross-
examine defendant’s witnesses and object to the
introduction of evidence.

At the end of the trial, each attorney is allowed to present
closing statements which summarize the evidence and ask
the jury to find in their favor.

The judge will then instruct the jury as to the law that is
applied in the case. The jury decides the facts and applies
the law to reach the final decision. The jury’s decision is
called a verdict.

Jury Verdict: [f the jury finds in favor of the plaintiff, it may
award a sum of money as damages to be paid by the
defendant. If it finds in favor of the defendant, no damages
are awarded to the plaintiff.

u Jury verdicts that award damages are called
judgments.

In order to collect awarded damages, civil judgments
must be executed.

' National
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STEPBYSTEP OUTLINE OF A CIVIL CASE

AFTER THE TRIAL

] Execution (or Collection) of Judgments: The judgment is
filed and recorded in the court, County Clerk’s Office and by
the Secretary of State.

Discovery of defendant’s assets may be conducted under
oath. Plaintiff's attorney may ask for all information about
any and all of defendant’s assets and sources of income.

If the defendant appeals the verdict, then judgment
collection efforts must be suspended until all appeals are
completed.

Judgments may be satisfied by:

® Defendant’s Insurance Company

® Defendant’s Personal Assets

' National
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A COMPARISON OF FIRST AND THIRD-PARTY
' LAWSUITS

Plaintiff vs Defendant
FIRST-PARTY or

Victim vs Perpetrator

THE TERM "PERPETRATOR", AS USED IN THIS PROJECT, ALSO INCLUDES OTHERS
WHO CONSPIRE WITH, AID, OR ABET THE PERPETRATOR IN THE COMMISSION OF
THE CRIME. LIKEWISE, PARENTS WHO FAIL TO CONTROL THEIR CHILDREN WHO
COMMIT CRIMES, AND PERSONS WHO ENTRUST DANGERQUS INSTRUMEN-
TALITIES (AUTOMOBILES, FIREARMS) TO PERPETRATORS, MAY ALSO BE
CONSIDERED PERPETRATORS FOR THE PURPOSES OF THIS TRAINING.

Plaintiff vs Defendant

THIRD-PARTY or
Victim vs. Third-party

THE TERM "THIRD-PARTY DEFENDANTS" INCLUDES PERSONS WHOSE NEGLIGENCE

OR GROSS NEGLIGENCE HAS CAUSED OR FACILITATED THE PERPETRATOR'S
INFLICTION OF THE VICTIM’S INJURIES.

THIRD-PARTY DEFENDANTS MAY INCLUDE THE FOLLOWING:
Government: for Failure to Protect
Correctional Officials: for Release of Dangerous Prisoners
Mental Health Officials: for Release of Dangerous Patients
Landlords: for Failure of Security
Innkeepers: for Failure of Security

Schools: for Failure of Security

Hospitals: for Failure of Seéurity

Premises: for Failure of Security

Employers: for Negligent Employment or Retention of
Dangerous Employees

' National
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MODULE THREE:
L

THE CRITICAL ROLE OF SERVICE PROVIDERS

TIME: 60 MINUTES

FORMAT: PANEL DISCUSSION Featuring the Perspectives of a Victim Service Provider
and a Civil Litigator.

SUMMARY:

This module is intended to give victim service providers some practical guidelines concerning
their role as a vital link between victims in need of legal assistance and the attorneys willing and
able to provide such assistance. Discussion will address the issue of how to build productive
working relationships with not only victims, but civil litigation attorneys as well.

~ OBJECTIVES OF MODULE

L. To illustrate how service providers can begin or enhance their relationships with
attorneys;

2. To explain how service providers can serve as a vital information link between
attorneys and victims;

3. To identify the types of questions service providers need to ask victims in order
elicit essential information about the case before making a referral to a civil
attorney;

4. To explore certain ethical issues that may arise in the context of making attorney

referrals; and

5. To obtain a civil litigator’s perspective as to what information is most useful and
the kinds of questions that will most likely elicit such information.

' National
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IMPORTANT CASE lNTAKE INFORMATION FOR VICTIM RELATED
o CIVIL CASES
%

Data About Victim

v Name, address telephone v Date of birth, social security
number number
v Employer: name, address, v Work start date
telephone
v Marital status: v Lost time from work:
from to
v If married:

® |ost wages?

® Name of spouse

® Filed for disability?

® Employment history of
spouse?

® Lost time from work as a
result of criminal event?

v Dependents: names and ages v If victim is deceased:

o Same as preceding
information

] Date and time of death

o Cause(s) of death

o Autopsy report if
available

o Death certificate

° Names of decedent’s
immediate family
members

] Dependent’s will or
administrator/executor of
the estate

° Funeral home and funeral

home receipts
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IMPORTANT CASE INTAKE INFORMATION FOR VICTIM RELATED
- ~ CIVIL CASES

Criminal Event Data

e General description of criminal v Reported to Police
occurrence(s)
° Police department where
® Date and time. complaint was filed.

° Location of events, ° Detective or officer
addresses and description assigned to the case.
of premises from onset to
conclusion. ° Complaint or report

number.

° Why victim was at the
location/premises. ° Date reported to police.

L Why perpetrator was at ® Statements taken as part
the location -- how did of investigation.
perpetrator gain access to
premises and to victim.

L What happened to victim.

° Any witnesses to any
stage of occurrence and
to any statements made
by victim(s) or offender.

o Any known physical
evidence.

18
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CIVlL CASES

Perpetrator Information

v/ If victim knows who the v If victim does not know
perpetrator is: perpetrator:
° Nature of relationship on ] Physical description.

basis of knowledge.
° Any identifying features

o Name, address, aliases. details.
o Date of birth, Social v At time of event, was
Security number. perpetrator employed or

acting on anyone else’s behalf?

Ve Prosecutor

° Any criminal case
investigation conducted?

o Current stage of criminal
case.

° Prosecutor assigned to
the case.

Medical Information

v Injuries for criminal occurrence v Any injuries or disabilities of any
nature prior to criminal
° Physical. occurrence? If so, describe and
give approximate date(s) of
° Emotional. onset.
° Psychological.
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IMPORTAN ?CASE INTAKE INFORMATION FOR VICTIM RELATED
~ CIVIL CASES

v Treatment for Injuries v Sources of payment (received or
automatic)
L Ambulance?
° Health insurance
° Hospital -- emergency company
room?
o Policy number
° Date of admission and
discharge. v If insured
° Treating physicians and/or o Claim number
counselors --
° Other Sources
Names
Addresses . Crime victim
Approximate dates compensation
of treatment programs
. Specialty
L] Medicare
u Restitution
20 ' National
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SUGGESTED CRITERIA TO CONSIDER WHEN SELECTING AN ATTORNEY:

Look for attorneys who have experience handling personal injury, wrongful
death and/or professional malpractice claims on behalf of plaintiffs. Attorneys
who have experience working with crime victims, i.e., former prosecutorial
experience and attorneys in other civil crime victim cases are preferable.

A productive attorney-client relationship is based upon the ability of both sides
to communicate fully and effectively with each other. Victims should feel
comfortable fully disclosing all details and information to their attorney.
Attorneys should be able to fully explain all aspects of legal proceedings so that
the victims understand. They must be responsive to victims’ needs and requests.

Victims should fully understand all details of any retainer agreement prior to
signing it. If victims have questions, they may call the local bar associations
about laws and regulations involving contingency fee arrangements, retainers and
distribution of profits.

Victims should be clear about what they expect their attorneys to do, and
attorneys should be clear about what services they are rendering and the
likelihood of obtaining desired results. For example, the civil attorney may be
retained on a contingency fee basis to sue the perpetrator, but not retained to
handle crime victim compensation claims, accompany clients to criminal court,
etc.. These services may be available but may be charged for separately.
Reasonable expectations on both sides can avoid later disappointment and
frustration.

Victims should feel free to consult with several lawyers before selecting one in
particular. Lawyers are professionals, like doctors, and good consumer practice
is to get a second opinion.

Victims should cooperate, as fully as possible, with their attorneys, -- such
cooperation is necessary for successful representation of their interests. Victims
have the right to expect their attorneys to be understanding, respectful, and
responsive to their needs.
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MODULE FOUR:
I

COMPENSATION AND RESTITUTION RELATED TO
CIVIL LITIGATION -- COLLECTION OF
JUDGMENTS: THE DEFENDANT’S ABILITY TO PAY

TIME: 45 MINUTES
FORMAT: LECTURE
SUMMARY:

An ever increasing number of violent crime victims are successfully pursuing civil suits against
perpetrators who have injured them. Obtaining a judgment for damages in a civil case is only
half the battle. In many cases, the real battle begins when victims attempt to collect those hard-
won judgments. While most victims feel that obtaining a judgment for damages is a significant
moral victory, many victims feel that true justice demands that such judgments be fully satisfied.
This section will present an overview of issues relating to collecting judgments against
perpetrators.

1. To destroy the MYTH OF UNCOLLECTABILITY by
emphasizing that many defendants do indeed have the
financial resources and assets necessary to satisfy civil
judgments awarded to crime victims;

2. To develop a basic understanding of the theories related to
the concepts of liability and collectability;

3. To alert participants to the fact that civil litigation offers
victims a viable alternative which compliments
compensation and restitution as options to recover
damages;

4, To help attendees establish realistic expectations concerning
victims’ prospects of collecting full payment of judgments
in civil cases;

S. To provide detailed instruction about how to locate assets;
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~ OBJECTIVES OF SESSION

6. To develop awareness of factual information that would enhance damage
awards; and
7. To identify possible sources which might be available to satisfy victims’
civil judgments.
MANUAL REFERENCE

Section VI OTHER LAW-RELATED MEANS OF RECOMPENSE FOR VICTIMS:

COMPENSATION AND RESTITUTION
Chapter 1. Compensation

Chapter 2. Restitution

p. 321

P. 330

Section Il COLLECTION OF JUDGMENTS

Chapter 1. The Importance of Collectability: The Uncollectability Myth p. 31

Chapter 2. Important Aspects of Collection P. 39
u Dark Side Perpetrators P. 39
= Part-Time Criminals pP. 42
= Professional Criminals P. 42
. Insured Perpetrators P. 44
= Perpetrators as Plaintiffs P. 46
u Windfall Assets P. 49
= Farnily Wealth P. 50
. Notoriety-for-Profit Laws P. 52
. Forfeitures: Other Means of Collection P. 53
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MAJOR POINTS OF SESSION:

Usually, after the verdict in a criminal case, the convicted offender’s financial
information is no longer confidential.

In most cases, the only information needed to conduct an investigation into the
defendant’s assets is the following:

° Name/ First, Middle, and Last
° Date of Birth
L Social Security Number

Remember the importance of precautionary attachment: Courts may issue
orders which temporarily freeze defendants’ assets pending the outcome of a
civil suit to prevent defendants from transferring, hiding, or wasting such assets
in order to avoid payment of civil judgments.

Service providers need not themselves identify and locate the defendants’
assets, but they are in an excellent position to provide victims’ attorneys with
valuable leads they need to pinpoint assets and seize such assets.

In cases where they know their assailants, victims can provide insights into the
defendants’ personality traits, which will allow their attorneys to develop
litigation strategies exploiting those traits.

Even though defendants/offenders may not have sufficient assets to satisfy civil
judgments when first issued, judgments provide victims with the means to seize
any assets the defendants may acquire far into the future.

Note also that financial information about the offender may be accessible
through the criminal justice system. In many cases probation departments
compile financial profiles of defendants as part of presentence reports and
restitution orders. Victims may be allowed access to these financial records as a
matter of right or privilege.
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LIST OF POSSIBLE SOURCES TO SATISFY CIVIL JUDGMENTS

Defendant/Offender’s Assets

SOURCES OF INCOME

Wages

Benefits
(pension payment, annuities)

Unearned Income
(dividends, interest, gifts)

Dispersals from Trust Funds
Tax Refunds

Government Entitlements

PROPERTY AND HOLDINGS

Personal Property
(cars, boats, jewelry,
furnishings)

Real Property
(home, land, etc.)

Future Interests in Real and
Personal Property Through Wills,
Trusts, etc.

Interests in Partnerships
(especially doctors, lawyers)

Bank Accounts

Financial Holdings
(stocks, bonds, mortgages)

All Other Debts That Are Owed
to Offender/defendant

25
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LIST OF POSSIBLE SOURCES TO SATISFY CIVIL JUDGMENTS

OFFENDER’S INSURANCE POLICIES

Homeowner’s
Automobile

Personal Liability
(Umbrella Policies)

Business/Partnership

Malpractice
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MODULE FIVE:
|

MAKING CIVIL LAW WORK FOR VICTIMS

TIME: 90 MINUTES
FORMAT: LECTURE
SUMMARY:

This module describes the substantive legal principles involved in victim versus perpetrator
litigation. It presents the broad spectrum of tort actions available to victims against perpetrators,
focusing on first-party remedies that victims can pursue. Armed with this information, victim
service providers will have a basic foundation of knowledge about legal and factual issues
relating to civil lawsuits.

OBJECTIVES OF SESSION

1. To learn to identify who can sue whom in civil cases arising from
criminal acts;

2. To clearly define the legal elements relating to the following types
of civil causes of action:

° Wrongful Death;
° Assault and Battery;

° Intentional, Reckless, or Negligent Infliction of Emotional
Distress;

° Civil Conspiracy/Aiding and Abetting;

o Parental Liability; and

° Negligent Entrustment.
3. To examine the effect of criminal proceedings on civil suits;
4. To explain the nature and structure of civil suits;
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5. To make service providers aware of issues involved in third-party
liability cases;

6. To develop an appreciation for the importance of obtaining a full factual
account from victims concerning the crime and the parties involved; and

7. To convey to service providers the importance of advising victims that it is
in their best interest to tell the truth in civil cases.

Chapter 1.

Chapter 2.

MANUAL REFERENCE

SECTION IV. MAKING THE CIVIL LAW WORK FOR VICTIMS

Introduction

Direct Cases

Wrongful Death

Parties: Who Can Sue?

Unjust Enrichment: Who Can Inherit?
Effect of Criminal Proceedings

Effect of Pending Divorce

Assault and Battery

Overview: "Assault" and " Battery"
Provocation/Excessive Force

"Escape"/Leaving the Scene

Threats

Character and Reputation of Victims/ Perpetrators
Collateral Estoppel

Damages in Assault and Battery Cases

Jurisdictional Amounts

Validity of Punitive Damages
Appellate Action on Trial Court Awards

i

i

CECRCERCECRC IR

BRI

. 59

. 59

66

68
70
71
73

74
74

. 81

83
84
85
90

91
91
92
92
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] Intentional, Reckless, Negligent Infliction of Emotional Distres®. 93
u Civil Conspiracy/Aiding and Abetting pP. 104
o The Torts Defined P. 105

o Parental Liability P. 113

= Statutory pP. 114

. Common Law P. 118

u Negligent Entrustment P. 119
L] Defenses P. 124
o Self Defense and Defense of Others pP. 127

° Assumption of the Risk; Consent P. 128

o Contributory and Comparative Negligence p. 130

MAJOR POINTS OF SESSION:

1.

Time is of the essence. Be sure to recognize the importance of statutes of limitation
and claim notices. Keep in mind the following time considerations:

" Intentional torts usually have shorter time limits;

. Torts involving negligence or emotional distress may have longer time limits;
u Each state differs with respect to time limits;

= Factors such as the victim’s age, mental state or mental duress may extend or

toll the statutes of limitations. Tolling has the effect of delaying the start of the
statutory period; and

. Some states, in certain cases, (i.e., cases against licensed professionals -- doctors,

dentists, attorneys, etc.), require that victims file a notice of claim within a
specified time period before they are allowed to file a civil suit.
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2.

The following list provides an overview of the legal elements of seven types of

civil issues:

Wrongful Death: The civil action for the killing of one human by
another, without justification or excuse.

Assault and Battery: Assault -- The civil action against the
perpetrator for intentionally putting the victim in fear of a battery,
coupled with the apparent ability to commit the battery. Battery
-- the intentional, offensive, unpermitted touching of the victim by
the perpetrator.

Intentional, Reckless, or Negligent Infliction of Emotional
Distress: Intentional infliction of emotional distress occurs when
the perpetrator, by extreme and outrageous conduct, intentionally
or recklessly causes someone emotional distress. Reckless
infliction of emotional distress arises when the perpetrator causes
emotional distress willfully and with a callous disregard of the
consequences.

Civil Conspiracy/Aiding and Abetting: Torts in which one or
more persons actually commit the physical acts constituting the
crime while others, although not physically participating, agree to
and assist the actual perpetrators (civil conspirators.)

Collateral Estoppel: A legal doctrine which provides that, in some
cases, the criminal convictions of perpetrators will be considered
proof of those perpetrators’ legal liability in civil actions brought
by the perpetrator’s victims.

Parental Liability: A legal doctrine that holds parents civilly
liable for the torts and crimes of their children.

Perpetrators: Persons who have criminally injured victims.
Negligent Entrustment: A tort in which one or more persons
give, lend, or allow someone to use, or should have anticipated

that that person would use a dangerous instrumentality to injure
another.

Defenses: Legal doctrines that relieve defendant/perpetrator of
liability for having committed a tort.
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. 3. Legal Defenses used by Perpetrators:

. For each of the causes of action listed above, the defendant may be able to offer
a legal defense excusing their actions. If successful, such defenses may defeat
the victim’s/plaintiff’s cause(s) of action.

. Common defenses include:

o Provocation -- defendants who have physically injured their victims claim
that their acts were justified because their victims provoked them.

° Self-Defense and Defense of Others -- defendants who claim their actions
were justified because they were defending themselves or someone else.

° Assumption of Risk/Consent - defendants claim they should not be held
liable to plaintiffs because the plaintiffs voluntarily and knowingly
exposed themselves to the danger or, in other words, they assumed the
risk.

o Contributory and Comparative Negligence -- defendants claim that
plaintiffs’ negligent conduct caused or contributed to their own injuries.

Victims should not be deterred from pursuing civil cases even if the prosecutor does not
file a criminal action against the perpetrator. Because the standards of proof for civil
cases are much lower than in criminal cases, victims may well win their civil suits even
though criminal charges were never filed -- or even when the defendant is found innocent
of such criminal charges.

= Civil Burden of Proof = PREPONDERANCE of Evidence
" Criminal Burden of Proof = BEYOND A REASONABLE DOUBT

5. Bear in mind the potential consequences of pending divorce or legal separation
of spousal rights of inheritance in circumstances which involve the death of a
spouse.

6. Remember SLAYERS LAWS: a person cannot profit from an illegal act -- murderers
cannot collect from the insurance policies of persons they have murdered.

7. Family members pursuing civil suits should always seek to identify all the victims’
possible heirs -- even illegitimate children can recover for wrongful death. Their rights
to causes of action may well affect the rights and interests of other family members.
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MODULE SIX:
L

PRINCIPLES IN PRACTICE - FACT FINDING: THE
"WHO, WHAT, WHERE,WHEN AND HOW" OF CIVIL
CASES

TIME: 90 MINUTES

FORMAT: Attendees divide into small working groups for case discussions.

SUMMARY:

The factual scenarios used in this working group are based on the legal issues covered so far.
Participants will use knowledge obtained during the previous lecture to identify facts and issues
related to civil litigation. REMEMBER: This is not a law school type of examination designed
to test your memory. You may use your manual at all times. There are no trick questions.
Identification of the exact causes of action is less important that learning to analyze situations
for information that might be relevant to establishing legal liability in general, and developing
this factual information for the use of victims’ attorneys.

OBJECTIVES OF SESSION |

L. Help participants become more comfortable with the investigation of
factual situations related to victims’ potential civil claims;

2. Assist participants in learning to identify the critical facts of a case as they
relate to causes of action against perpetrators in civil cases; and

3. Provide participants with some basic training on how to develop questions

that will help shed light on complex factual and legal issues arising out of
criminal cases.

Process of Implementation:

= The working group module will be conducted in the following
manner:

° Participants will be assigned to rooms in groups of
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no more than 40. These groups of 40 will then be
assigned to tables of 10 forming four sub-groups.

] The facilitator will open the working module by
presenting the first case scenario to the entire
group. The facilitator will then identify the facts
and causes of action, and then suggest possible
factual questions service providers might pose.

o Participants will then be asked to duplicate the same
process of identification and question development
in the next two case scenarios.

Participants will learn the following:

° How to recognize facts that identify specific causes
of action as illustrated in the manual and the
previous plenary session;

° How to identify additional information needed to
further clarify and establish the victim’s case; and

° How to develop the kinds of questions which elicit
the additional information needed.

The facilitator will then ask each sub-group to examine and discuss
the second case scenario for 15 minutes. Each sub-group will
examine the same case and develop answers to the following
questions:

° What are the key facts in this case and how do they
relate to possible causes of action on behalf of the
victim?

o What additional information is needed to further
clarify and establish causes of action related to this
case?

° What specific questions will you ask the victim in
order to elicit the additional information needed?

At the end of the 15 minute small group discussion, the facilitator
will lead all four groups in a discussion of the case. Each sub-
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group will be asked to report back its findings. This discussion is
expected to last for approximately 15 minutes.

Each sub-group will then discuss the third case scenario, following

the same format as before. The facilitator will then lead all four
groups in a general discussion of the case scenario.
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MODULE SEVEN:
L

COLLECTING JUDGMENTS AGAINST INSURED
PERPETRATORS

TIME: 90 MINUTES

FORMAT: LECTURE

SUMMARY:

The previous sessions have provided instruction on what information is most useful to victims’
attorneys in establishing the legal liability of perpetrators. This module will focus on the kind

of factual information that is most helpful in determining whether the perpetrators’ insurance
policy will cover the victims’ injuries.

~ OBJECTIVES OF SESSION

1. To increase service provider’s knowledge of the types of factual issues
involved in successfully recovering from insured perpetrators policies;

2. To make participants aware that the availability of coverage from
perpetrators’ insurance policies may provide civil attorneys with the
necessary incentive to accept victims’ cases -- even on a contingency fee

basis;

3. To discuss the major types of insurance policies against which victims may
file claims;

4. To provide a detailed explanation of the exceptions to exclusions in
perpetrators’ insurance policies that may affect victims’ ability to collect;
and

5. To explain the ongoing interplay between insurance companies which try

to exclude coverage for expected or intended injuries, and victims’
attorneys, who try to find exceptions to those exclusions in order to secure
coverage for victims’ injuries.
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~ MANUAL REFERENCE
Section IV: MAKING THE CIVIL LAW WORK FOR VICTIMS
Chapter 3: Insured Perpetrators P. 133
u Crime and Insurance Overview P. 133
u Homeowners’ Policies P. 138
° Pleading p. 142
o Actual and Inferred Intent to Injure P. 145
] Intended Act/Expected Injuries P. 147
o Special Circumstances P. 149
v Insanity: Mental Defectiveness P. 150
v Voluntary Intoxication P. 158
v Self-Defense P. 159
v Mistake of Fact P. 162
u Life Insurance P. 164
° Circumstances of Insureds’ Deaths P. 164
° Negligence in Issuing Policies P. 167
= Automobile Insurance P. 169
° Accidental or Expected Injuries P. 170
° Arising out of the Use, Occupancy of Vehicles P. 176
MAJOR POINTS OF SESSION:
1. Definition of INSURANCE:
. Insurance is a contract between an insurance company (the carrier) and
the insured.
u The contractor insurance company promises to protect the insured from

incurring financial liability for the occurrences of the events enumerated
in the policy.
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Who is insured? The terms insured and insureds may include:
° All parties NAMED in policies; and
o Other, UNNAMED parties (such as a victim of the insured).
Generally, three conditions must be met before victims can collect from insurance
carriers:
= First, the perpetrators must be insured;

= Second, the policy must provide coverage for the act committed by the
perpetrator that caused the harm to the victim/plaintiff; and

= Third, the insured perpetrator must have been found to be liable to the plaintiff.

EXCLUSIONS and EXCEPTIONS to Insurance Coverage:

= Insurance policies are designed to protect people from the financial
consequences of accidental injuries they have caused to others.
Policies are not designed to protect people from their own willful,
criminal behavior.  Therefore, almost all policies contain
exclusions for injuries that are EXPECTED or INTENDED by
the person insured.

n Common exclusions of coverage contained in insurance policies
cause victims, their service providers and their lawyers to greatly
underrate the possibility of collection on the perpetrators’ policies.
These exclusions include:

° Intended Acts of the Insured; and

° Expected Injuries Caused by Acts of the Insured.
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L However, exceptions to these exclusions exist which may still
allow victims to collect on perpetrators’ policies. Those exceptions
are:

° Mental Deficiency: Inability to form intent;

° Mistake of Fact or Law:  Unexpected or
unforeseen injuries; and

o Self-Defense: Unintended or unexpected
consequences.

5. The UNCOLLECTABILITY MYTH

u Never assume:
] You cannot recover on insurance policies of criminal
perpetrators;
] The perpetrator has no insurance;
] The perpetrator has only one policy;
o The perpetrator is the only one insured under the policy;
and/or
° Insurance will not cover the injury because it was not an
accident.
6. Major questions service providers should ask:

u Do I know all the facts about:

® The incident?;

° The perpetrator?; and

o The perpetrator’s relationship to the victim?
u Is the perpetrator liable to the victim?
n Is the perpetrator insured?
n

Are there multiple insurance policies?
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u Who is covered by the insurance policies?

u Remember, do not get hung up on the title of the policy. The acts covered by the
policy are often much broader than the policy’s title suggests.

TYPES OF INSURANCE

Homeowners’/ Coverage for homeowners and renters.
Renters’ Incidents need not occur on policy holders
premises.

Automobile Covers injuries "arising out of the use" of
automobiles. Policyholder need not be driving.
Policyholder may be liable for crimes in which
auto was involved.

Professional Covers liability arising from "malpractice” in
Liability professional capacity. Malpractice may include
the abuse of a professional relationship.

General Similar to homeowner’s insurance but usually
Liability carried by businesses.

Covers loss of life. Murderers are precluded
from collecting under such policies.
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MODULE EIGHT:
c______________________________________________________

PRINCIPLES IN PRACTICE -- ISSUES FACING THE
PLAINTIFF’S CASE: A MOCK TRIAL

TIME: 75 MINUTES
FORMAT: SMALL WORKING GROUP DISCUSSION

SUMMARY:

The factual scenarios used in this working group are based on the legal issues covered thus far.
Participants will use knowledge obtained during the previous lecture to identify facts and issues
related to civil litigation. REMEMBER: This is not a law school type of examination designed
to test your memory. You may use your manual at all times. There are no trick questions.
Identification of the exact causes of action is less important than learning to analyze situations
for both information which might be relevant to establishing legal 11ab111ty in general, and
developing this factual information for the victim attorneys’ use.

OBJECTIVES OF SESSION

l. To provide participants with the opportunity to experience a sample of the
case analysis and preparation process that both plaintiff and defense
attorneys go through prior to trial;

2. To give the participants a working knowledge of how different types of
insurance policies (Homeowners’, Life, and Automobile) can be used to
satisfy civil judgments;

3. To allow participants a chance apply insurance related principles and
concepts in factual situations which reflect real life cases; and

4. To further enhance the participants’ abilities to develop questions related to
critical factual issues.
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Process of Implementation:

Participants will return to their working groups of no more than 40 participants
in each room.

Participants will receive three hypothetical case examples and a worksheet for
each case.

Participants will be divided into two groups. For the first hypothetical case, one
group will be assigned to represent the plaintiff/victim. The other group will be
assigned to represent the defendant or the defendant’s insurance carrier.

With guidance from the facilitator assigned to each group, participants, working
as a group, Wwill use the work sheets provided to develop their respective clients’
cases as they relate to possible causes of action, defenses, insurance coverage,
and possible exclusions to coverage.

Once each group has prepared its case, they will present them to the facilitator
(now playing the role of judge) in a similar fashion as they might be presented
in a real civil trial, i.e.:

° The Plaintiff group will present its client’s causes of action and the facts
that support its claims. The Defense group will then offer any defenses to
Plaintiff’s claims, along with the facts that support their contention.

° The Plaintiff group will then offer facts that establish that its client’s
perpetrator was covered by an insurance policy that should be used to
satisfy plaintiff’s judgement. The Defense group may offer facts to counter
plaintiff’s claims of coverage.

° The Defense Group may then offer any exclusion within the insurance
policy that might relieve defendant’s insurance carrier of liability under
the policy, along with the facts which support that assertion. Plaintiff
group will then have the opportunity to claim an exception to the
exclusion and offer facts to bolster its claim. Defense will then have the
opportunity to counter these factual claims.

For the second hypothetical case, the groups will switch roles, with the group which
originally represented the plaintiff/victim representing the defendant/insurance co mpany.
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MODULE NINE:
|

LAWSUITS FOR SPECIAL VICTIM POPULATIONS

TIME: 120 MINUTES

FORMAT: LECTURE

SUMMARY:

This module discusses particular classes of cases -- child sexual abuse, domestic violence, sexual
assault, campus crime and hate violence -- crimes with unique factors that make them stand out
from traditional types of victim versus perpetrator litigation. These factors are:

. The crimes are highly sensitive and emotionally charged;

" The cases typically involve instances in which the perpetrators seek out the most
vulnerable kinds of victims;

u The perpetrators are presumably collectable; and

. Currently, litigation in each area is occurring with increasing frequency.

OBJECTIVES OF SESSION

1. To familiarize victim advocates with the Three C’s of Crimes:

= CONCEALED CRIMES: Where the veil of secrecy is most often
impenetrable. The dominant positions of abusers -- family members,
teachers, clergy, youth group leaders and other authority figures -- almost
guarantee the secrecy of the violations. Child sexual abuse is a classic
example of a concealed crime.

u CONCEALABLE CRIMES: These include crimes predominantly against
adults where the victims are able to report the crime, but are reluctant to
do so because of countervailing circumstances, such as intimidation.
Crimes against women, especially domestic violence and sexual assault,
fall into this category.
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~ OBJECTIVES OF SESSION

. COVERED-UP CRIMES: Generally these are crimes that occur on
college campuses. They include crimes where the victims wish to report
but are frequently dissuaded from doing so by officials who are more
concerned with the image of the institution or organization they represent
than with the welfare of the victim.

. Hate crimes, in which the victims are singled out because of
their race, religion, or sexual preference, fall into all three
classes of cases because they include elements of concealed,
concealable and covered-up crimes.

To review issues relating to emotional distress in child abuse cases.

To highlight new developments with respect to liability for incest and abuse by
authority figures and how these cases fare from the standpoint of collectability .

To define and discuss the importance of statutes of limitations and the delayed
discovery rule as they relate to the viability of victims’ cases.

To define the legal and factual issues involved in physical assault in special cases
that will be most helpful to attorneys in establishing liability.

To explore how the law views the following psychological syndromes and to
what extent they are being recognized by the courts:

° Post Traumatic Stress Disorder
° Rape Trauma Syndrome
° Battered Women’s Syndrome

To discuss the recently-evolving case law relevant to victims of sexual abuse by
professional perpetrators -- doctors, therapists and dentists.

To provide a brief overview of the newly-emerging area of case law relating to
covered-up crimes. Specifically, two types of liability will be discussed:

o Failure to make student aware of the dangers on college campuses; and

o Preventing or dissuading students from reporting crimes.

To review cases in which state or Federal civil rights laws have been used
effectively to recover damages for hate violence.
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SECTION V. SPECIAL CASES

L] Three C’s Crimes: Concealed, Concealable, and Covered-up P. 199
Chapter 2. Children as Victims: Sexual Abuse P. 202
. Emotional Distress P. 204
. Parental Liability Issues P. 214
= Damages pP. 216
. Special Defendants: Authority Figures P.218
u Child Sexual Abuse: Insured Perpetrators p. 227
o Overview: Inferred Intent pP. 227
° Child-Care Entities: Insurance, Business,

Babysitters; Foster Parent’s Policies P. 233

= Child Abuse and Incest: Statutes of Limitations and the
Delayed Discovery Rule p. 244
Chapter 3. Women as Victims: Concealable Crimes P. 264
= Physical Assaults: Evidentiary and Procedural Issues P. 266
. Emotional Trauma pP. 270
. Women Victims Versus Professional Perpetrators pP. 275
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MANUAL REFERENCES

Chapter 4. Crimes on Campus: A Matter of National Concern

= Campus Victimization: Covered-up Crimes
. Campus Violence and the Law
o Failure of Security Actions
° Date and Acquaintance Rape on Campus

Chapter 5. Hate Crimes

. 290

. 292

. 297

. 297

. 300

. 306

MAJOR POINTS ON CHILD ABUSE CASES:

1.

2.

Courts are extremely receptive to emotional distress claims in child abuse cases.

Generally, parents may only recover damages for negligent infliction of emotional
distress if they actually witness the child abuse while in progress. Parents may,

however, recover for intentional or reckless infliction of emotional harm.

damages under insurance claims:

v Courts consider the crime of child abuse so horrible, that they
will automatically infer an intent by the perpetrator to injure the
victim. Therefore, the "inferred intent" exclusion in the home-
owner’s policy will apply, thus barring insurance coverage.
Under these circumstances, the only option available to recover
damages may be through the filing of a third-party lawsuit against
some party other than the perpetrator (i.e., a third-party).

Child molestation victims can receive damages for future loss of earning capacity.

With respect to child abuse cases, INFERRED INTENT to injure prohibits collecting
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5. Third-party lawsuits can be brought against the following entities:

v Clergy v Child Care v Private Sitters
v Teachers v Youth Groups v Camps
v Schools v Foster Parents v/ Businesses
v Health/Mental Health v Transportation
Centers (personnel, i.e., school
bus driver)
6. Do not presume a victim has lost his or her opportunity to file a civil suit simply

because the victimization happened long ago. Special statutes and court rules (i.e., the
delayed discovery rule) allow victims to file suits many years after the crime was
committed. The statute of limitations deadline for filing a civil case may be extended
through an application of the DELAYED DISCOVERY rule in two types of child

abuse cases:

. Type 1 -- Recollection -- The plaintiffs/victims have a recollection of the sexual
assaults but do not know that their current psychological problems were caused

by the assaults.

. Type 2 -- Complete repression of memory -- The plaintiffs/victims repress
recollections of the assaults to the extent that they have no memory of them at all

until some later event triggers recall.

Note: Particularly in child abuse cases, you need to be aware that the accusation of the
counselor’s power of suggestion is used by defendants to undermine the
credibility of child witnesses.  Therefore, be careful in counseling and
interviewing child victims to AVOID LEADING QUESTIONS that may

Jjeopardize both civil and criminal cases against the abuser.

MAJOR POINTS ON WOMEN AS VICTIMS

1. Remember, a victim can bring a civil lawsuit for damages even if the perpetrator is

acquitted in a criminal case.

Victim Center
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It is important to understand the bridge between the professional/clinical definition of
Rape Trauma Syndrome, Battered Women’s Syndrome and Post Traumatic Stress
Disorder, and their applications in civil cases. Especially important is their role in
establishing:

u Damages; and/or

= Insurer liability.

Remember: Your understanding of the degree of victims’ psychological injuries is
critical. You, as a counselor or advocate, will have unique insight into the question of

whether victims could indeed be experiencing these syndromes. Such expertise can
greatly assist attorneys and strengthen civil cases.

MAJOR POINTS ON PROFESSIONALS AS PERPETRATORS

1.

Be sure to find out if the victimization occurred during the course of the perpetrator’s
professional employment or in the performance of his or her professional duty.

Victim service providers will want to ask questions which help determine whether the
victimization involved the abuse of a professional relatlonshlp between the offender and
the victim, i.e., doctor-patient.

Find out where the victimization occurred, i.e., in the professional’s offices. Look at

circumstances surrounding the relationship between the professional perpetrator and the
victim.

Be alert to the possibility that victims may have to report violations to professional
review boards before they are allowed to file a civil suit. Victims should also be aware
that such reporting requirements often have time limitations much shorter than the statute
of limitations for the underlying civil cause of action. Victims should be referred to the
appropriate professional organizations to file a claim, as well as victims’ attorneys.

Victims of this class of perpetrator have a good chance of collecting from either
offenders’ professional insurance carriers and/or their private assets.
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MAJOR POINTS ON CAMPUS CRIME

1.

Because campus crime has been covered up for so long, very few civil cases have been
filed based on this class of crimes.

The vast majority of campus crime civil cases will fall within the category of third-
party litigation. Causes of action against third-party defendants may include:

. Failure of Security - private institutions as landlords;
. Cover-ups - discouraging the victim from reporting the crime; and
. Stonewalling - suggesting to the victim that he or she is responsible for the crime

for the following reasons:

° Assumption of risk: such as going to the perpetrator’s room; and/or

o Contributory negligence, such as drinking.
Victims should not be deterred by sovereign immunity -- even public institutions can be
sued for failure to protect and negligence in certain cases, e.g., landlords of

dormitories.

Most colleges and universities carry general liability insurance which may be tapped
to satisfy judgments won by students who have been victimized on campus.

MAJOR POINTS ON HATE CRIME

1.

Filing civil suits based on hate crimes is a relatively new phenomenon -- so much so,
that very little case law exists on the subject. However, Federal Civil Rights Acts have
been used for years to provide civil remedies for hate crime victims.

Most cases have been brought as civil rights violations based on race, religion, sexual
preference, gender, and age for the following injuries:

Assault and Battery;

Wrongful Death;

Intentional Infliction of Emotional Distress; and
Other Violations of Federally Protected Civil Rights.
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MODULE TEN:
-

PRINCIPLES IN PRACTICE:
FACT GATHERING -- CASE INTERVIEW
SIMULATION

TIME: 45 MINUTES
FORMAT: SMALL WORKING GROUP DISCUSSION
SUMMARY:

The factual scenarios used in this working group are based on the legal issues covered so far.
Participants will use knowledge obtained during the previous lecture to identify facts and issues
related to civil litigation. REMEMBER: This is not a law school type of examination designed
to test your memory. You may use your manual at all times. There are no trick questions.
Identification of the exact causes of action is less important that learning to analyze situations
for information that might be relevant to establishing legal liability in general, and developing
this factual information for the use of victims’ attorneys.

'WORKING GROUP GOALS

1. Provide participants with a simulated experience illustrative of their role as a vital
communications link between the victim and the civil attorney; and

2. To help participants develop interviewing techniques regarding information
related to prospective victims civil cases and to help them gain confidence in
persuading attorneys to take victims cases.

Process of Implementation

1. Participants will return to their working groups of 40 and divide further into sub-groups
of 10.

2. Each sub-group will receive a different fact pattern illustrating the following types of
cases:

] Adult Survivor of Sexual Abuse;

u Child Sexual Abuse;
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u Female Victim of Professional as Perpetrator; and

n Battered Woman.

One member of each sub-group will receive the fact pattern of the case and will play the
role of the victim for purposes of the simulation.

Other group members will receive an abridged version on the same fact pattern.
The abridged version will provide participants with factual clues about key
issues. The participants objective will be to ask their victim questions which will
allow them to discover all the facts pertinent to a potential civil suit.

After each sub-group interviews the victim for approximately 20 minutes, the facilitator

will then call on each sub-group to report back. The facilitator will play the role of a
civil attorney. Each sub-group will try to convince the attorney to take its victim’s case.
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MODULE ELEVEN:
L

CIVIL LITIGATION: WORKING FOR VICTIMS

TIME: 60 MINUTES

FORMAT: PANEL DISCUSSION

SUMMARY:

This module involves a discussion of victim versus perpetrator civil suits from the prospective

of a victim service provider, a prosecutor, and a civil litigator. A moderator will facilitate the
exchange of opinions among panel members through a series of questions.

OBJECTIVES OF SESSION

1. To provide a forum to discuss the pros and cons of civil litigation from the
perspective of three critical players in the justice process:

v A VICTIM SERVICE PROVIDER
v/ A PROSECUTOR

v A CIVIL LITIGATOR

2. To develop attendee’s confidence in civil remedies as a viable option for
the recovery of victims’ damages;

3. To provide an opportunity for victim service providers to express the
victims’ perspective in pursuing civil remedies;

4. To illustrate relationships between parties who are part of, or influenced
by, the civil litigation process and to show that each individual’s role is
distinct but compatible; and

5. To introduce the variety of victim-related issues inherent in civil

litigation.
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 MANUAL REFERENCE

Section II, Chapter 3. Procedural Overview P. 18
Pros and Cons of Civil Litigation P. 24
MAJOR POINTS OF SESSION:
° Each Panelist will respond to the following questions:

How do you view civil litigation brought by crime victims?
What is the victim service provider’s role in civil litigation?
Who do you represent?

What chance does the average victim, who brings a civil case, have of
proving the defendant’s liability?

What chance does the average victim have of collecting on a judgment
won in a civil case?

What can be done to enhance victims’ chances of overall success in civil
actions?

Are there potential areas of conflicts of interest?
If so, how might they be resolved?

What are the advantages and disadvantages of civil suits on behalf of
victims?

° The following points will be addressed with respect to the victim service
provider’s point of view:

The importance of understanding the appropriate scope of
service provider assistance regarding civil litigation --
including: How to ask the right questions and how to
make appropriate referrals without giving legal advice --
or, "How to provide victims with law-related information
without being sued for unauthorized practice of law;"
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. How to avoid re-victimization of victims by raising
unrealistic expectations concerning the nature and
prospects for success in civil cases;

. The importance of providing basic information about the
possible rights and interests victims may realize through
civil litigation. Also, the parallel importance of providing
information about victims’ rights to compensation and

restitution;

= How civil litigation can help empower victims and enhance
their sense of justice by allowing victims to have their day
in court;

" How civil litigation may help expand the options available

to victims in the aftermath of their victimization;

. The importance of explaining the procedures involved in
civil suits to the victim; and

= What kind of support, if any, can victim service providers
extend to victims during the course of their civil suit?

The following points will be discussed with respect to prosecutors:

u Prosecutorial concerns about civil cases jeopardizing
criminal cases, i.e., victim monetary motivation,
evidentiary issues and the influence of media coverage on
civil trials on criminal trials;

. The danger of undermining victim credibility in a criminal
case due to contradictory statements made in civil cases;

. The appropriate time to file a civil case -- from the
prosecutor’s perspective; and

. Making the relationship work between the prosecutor,
service provider, and civil attorney.

The following points will be discussed from a civil litigator’s perspective:
" The importance of service providers not making definitive

judgments concerning issues affecting the viability or
advisability of victims’ potential civil suits;
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The importance of appropriate note taking
procedures to protect the confidentiality of victims
during counseling and how the release of certain
types of factual information can injure a case;

Defining the relationship and timing of a criminal
and civil case;

Key questions from the civil litigator’s perspective:
v How bad is the injury?

v/ How clear is the liability?

v Can the victim recover from the
injuries?
v Is there a defendant and if so,

where is he?
v What are the damages?

ve What fécts about the case are
critical?

v Are there resources to satisfy a judgment?

The effect of a criminal case on a victim’s civil claim:

Collateral Estoppel

Prior Statements of Victims, Perpetrators, and Witnesses
Restitution Issues

Collectability

N N NN N

Jury Influence in High Profile Media Cases

How civil litigation can affect changes in public policy. -
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MODULE TWELVE:
-

CLOSING PLENARY MODULE -- NETWORKING TO
DEVELOP LOCAL, STATE, REGIONAL AND
NATIONAL RESOURCES FOR INFORMATION AND

REFERRALS

TIME: 30 MINUTES
FORMAT: LECTURE

SUMMARY:

The purpose of this module is to provide participants with some basic strategies for developing
attorney referral networks. Presenters will identify potential resources on the local, state and
national levels for finding civil attorneys and will discuss critical issues involved with making
such referrals.

OBJECTIVES

1. Discuss the importance of creating networks of COMPETENT victim
attorneys so there will be resources to turn to when service providers need
to make referrals.

2. Discuss the liability associated with making referrals:
u Follow state laws and rules relating to referrals; and
n Remember, do not try to give legal advice. Simply ask the right questions

and then make a referral.

3. Review and discuss avenues for beginning a referral network of civil attorneys
willing to take victim cases.
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MAJOR POINTS IN MAKING REFERRALS

1.

Make sure you know the needs of the victim -- does the victim have realistic
expectations about the civil justice process? Remember, you never want to create
unrealistic optimism concerning the possible outcomes of victims civil claims.

Make sure you protect yourself from liability by constantly staying alert to the evolving
standards governing referrals in your jurisdiction.

Always try to get feedback from the victim after you make a referral to find out if he
or she was satisfied with the attorney to whom you referred them. This will help ensure
that your attorney referral list is effective.

Establish a process for getting feedback from attorneys. It is important to make sure you

are sending the right types of cases to attorneys. Always try to find out if they are
following through on your referrals.

Remember, call COVAC for referrals if you need help in locating qualified victim
litigation attorneys in your area. Don’t assume that all civil attorneys know victim
litigation. COVAC serves as a nationwide referral network and was created to help
you and the victims you serve!!!
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 CIVIL ATTORNEY REFERRALS

SOURCES TO BUILD YOUR NETWORK

: City/Cdti’nty Bar Association

_v*_-Lawyer Referral Semces
o . Law Schools
o .Young Lawyers Ass’ociation
®  Social Service Agencies
v/ Domestic Violence Shelters
v Sexual Assault Centers
4 Anti-Drunk Driving Groups
v Parents of Murdered Children
v/ Other Private Non-profit
- Groups That Refer to
: Attorneys
State:
e StateWIde Bar Association (Personal Injury
' Sections)
° Statewide Trial Lawyers Association (Personal Injury Sections)
Natlonal L :
o COVAC THE COALITION OF L
VICTIMS’ ATTORNEYS AND '
CONSULTANTS

American Trial Lawyers Association (Personal Injury

Sectlon)

\ mencan Bar Assomatlon (Personal InJury

Section)

vy Trial Lawyers for Pubhc Justlce

. . Other National Orgamzatlons Spec1ahzmg in Women s

~ Children’s and Other Crime Victims’ Legal Rights (See

~National Resource List)
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~ GLOSSARY OF TERMS

All of the definitions in this glossary deal with terms that are specific to the subject of
this manual: civil lawsuits by victims of crimes against their perpetrators, or against third
parties whose negligence caused or facilitated the commission of the crimes against them.

These dvévﬁhitibr‘i;vfutthet‘elucida'té' definitions found in the manual.

Aiding and Abetting See Civil Conspiracy.

Abscond To go in a secretive manner out of the jurisdiction of the
courts, or to lie concealed, in order to avoid their process.

Assault The civil action against the perpetrator for intentionally

putting the victim in fear of a battery, coupled with the
apparent ability to commit the battery.

Assumption of Risk

A legal doctrine that may relieve perpetrators of liability
for injuries to victims if the victim voluntarily entered into
a situation knowing that there was a risk of foreseeable
injury (see also: Defenses; Rescue Doctrine).

Automobile Insurance

Insurance Policies that cover injuries "arising out of the
use, operation, or maintenance" of the vehicle.

Battery

The intentional, offensive, unpermitted touching of the
victim by the perpetrator.

Burden of Proof

The amount of evidence that one party must present in
order to win his or her case. In criminal cases, the burden
of proof is very high: "beyond a reasonable doubt," or
nearly 100% of the evidence. In civil cases, however, the
burden of proof on the victim/plaintiff is "a
preponderance,"” or more than 50% of the evidence.

Causes of Action

The legal basis for a civil suit brought by the victim
against the perpetrator.

Civil Actions

Lawsuits filed by victims to recover from injuries sustained
and damages incurred as a result of the perpetrator’s
crime.
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Civil Conspiracy

Torts in which one or more persons actually commit the
physical acts constituting the crime while others, although
not physically participating, agree to and assist the actual
perpetrators (civil conspirators.)

Collateral Estoppel A legal doctrine which provides that, in some cases, the
criminal convictions of perpetrators will be considered
proof of those perpetrator’s legal liability in civil actions
brought by the perpetrator’s victims.

Collectability A general term meaning the extent to which defendants/

perpetrators have the financial means to pay judgments
from assets on hand, assets reasonably to be expected in
the future, or financial assistance from such sources as
insurance coverage.

Comparative Negligence

A legal doctrine, adopted in most jurisdictions, which
modifies the strict rules of contributory negligence by
allowing negligent plaintiffs/victims to recover damages
from defendants/perpetrators, but reducing the amounts of
damages by the applicable percentage of the
plaintiff’s/victim’s negligence. (see also: Defenses;
Contributory negligence).

Complaints The formal written pleadings filed in civil cdurts alleging
that the defendant(s) injured the plaintiff(s), and that they
should be liable in damages.

Compensation Monetary reparations made to crime victims by a state or a

governmental entity to recover "out-of-pocket" expenses
incurred as a result of the crime.

Compensatory Damages

Damages paid to compensate victims for losses caused by
the torts of the perpetrator. Such losses include: out of
pocket losses, loss of income; expenses such as medical
bills, therapy, funeral costs, etc.; loss of present and future
earning capacity; conscious pain and suffering; financial
support; and, "consortium," the loss of the affection and
society of loved ones. ’
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Contributory Negligence A legal doctrine, now modified in most jurisdictions, that
any negligence on the part of the plaintiff/victim will bar
civil lawsuits against defendant/perpetrators. (see also:
Defenses; Comparative Negligence).

Criminal Action Cases in which the state prosecutes perpetrators of criminal
acts, committed in violation of the state’s laws.

Damages Amounts of money awarded to winning parties in civil
suits.

Defendants Parties against whom civil actions are brought.

Defendants’ Responsive Formal written responses the defendants/perpetrators file in

Pleadings response to plaintiff’s complaints. These pleadings may

deny some or all of the allegations; they may raise
defenses such as self defense or assumption of risk, or
they may allege that even if all of the plaintiff’s allegations
are true, there is no liability. These pleadings are usually
accompanied by legal memoranda and briefs. The names
of these pleadings vary from jurisdiction. "Demurrers,"
"motions for summary judgment," "motions to dismiss,"
and "answers" are all descriptions of responsive pleadings.

Defenses Legal doctrines that relieve defendant/perpetrator of
liability for having committed a tort.
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Delayed Discovery Rule
(Discovery Rule)

A legal doctrine that suspends the running of statutes of
limitations during periods of time in which the victims did
not discover, or by the exercise of reasonable diligence,
could not have discovered, the injuries that would lead to
their causes of action against the defendant/perpetrator.

For purposes of this Manual, the terms apply to child
molestation cases. Type II Discovery refers to cases in
which victims repressed all memory, even the act of
molestation. Type I Discovery refers to cases in which
victims may recall the acts of molestation, but were unable
to make the connection between those acts and the victim’s
current emotional trauma.

Depositions

Pre-trial proceedings in which attorneys for parties in a
civil case have the opportunity to examine, under oath, the
opposing parties and potential witnesses in the case.
Depositions are sworn and reduced to writing. The
transcripts may be admissible in evidence at trials if the
witnesses are no longer available, or for purposes of
impeachment.

General Liability
Insurance

Insurance policies covering whatever losses are enumerated
in the policy.

First Party Action

Lawsuits brought by victims directly against their
perpetrators.

Homeowner’s Insurance

Broad based insurance policy which contracts to protect the
insured from enumerated causes of accidental injuries to
others. The accidents usually are not only confined to acts
which happen on the insured’s "home" premises, but also
cover accidents that happen elsewhere. Renters of
premises can obtain Renter’s Insurance.

Insurance Carrier

See Insurer.

Insured He or she who has contracted to receive insurance
coverage from the Insurer whose actions are otherwise
covered by an insurance policy.

Insurer The business entity which has contracted to provide

insurance coverage to the insured. (Insurer, for the
purposes of this Manual, is synonymous with Insurance
Carrier.)
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Intentional, Reckless,
and/or Negligent Infliction
of Emotional Distress

Intentional infliction of emotional distress occurs when the
perpetrator, by extreme and outrageous conduct,
intentionally or recklessly causes someone emotional
distress. Reckless infliction of emotional distress arises
when the perpetrator causes emotional distress willfully
and with a callous disregard of the consequences.
Negligent infliction of emotional distress arises when the
perpetrator acts negligently, causing emotional distress.

Judgments The formal recitations of the outcomes of civil cases.
They are almost always reduced to writing, and recorded
as a part of the legal record of the cases.

Negligence A legal doctrine providing that one may be liable to

another if he or she: 1) owes a legal duty to the other; 2)
materially breaches that duty; 3) the breach is the
proximate cause of the other’s injury; and, 4) the other
person suffers damages.

Negligent Entrustment

A tort in which one or more persons give, lend, or allow
someone to use, or should have anticipated that that person
would use a dangerous instrumentality to injure another.

Negligent Infliction of
Emotional Distress

See Intentional Infliction of Emotional Distress.

Parental Liability A legal doctrine that holds parents civilly liable for the
torts and crimes of their children.

Perpetrators Persons who have criminally injured victims.

Plaintiff Party bringing civil actions.

Professional Liability Insurance coverage issued to "professional" persons:

Insurance doctors, dentists, lawyers, architects, etc., to cover any

losses caused by "malpractice” in the course of their
professional services.
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Provocation

A legal doctrine that may excuse defendant/perpetrator
from the consequences of his/her crime/tort if the
plaintiff/victim instigated a confrontation, or otherwise
caused or provoked the defendant’s actions. (See also:
Defenses).

Proximate Cause

The "cause in fact" of injury to victims; a "cause" without
which the victim’s injuries would not have occurred.

Punitive Damages

Damages awarded to victims against perpetrators, over and
above compensatory damages, in order to "punish" or
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