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THE LEGAL RIGHTS OF PRISONERS IN 'rIlE UNI'£'ED STATES 

INTRODUCT ION 

Iil its almost 200"'yem: h.istor.y ~ the Un! ted States Supt'eme Court has made 
fG~v decisions on prison:~rsi rights. Until the 19t:.O'sp' in factp aU our courts? 
i'7ith few e,cceptions 9 consistently refused to intervene in disputes bl3tween 
pT.'isoners and prison administrators 9 practiCing Ivhat has become l:no~m as thG 
"hands~o,ff policy.1I Not unti! the UoS. Supreme Court reached a landmark·deci
sion on prisoners' rfghts in 19l~8 did the lower courts feel the much needed 
push to brave this tl'auition of non-interference. The case at issue i'7aS Price 
v. Johnston? an9. the decision recognized that a prisonet' shoul'd not be de
privedof rights eJCcepting those '·7M.ch would be detrimental to the administra
tion and discipline of the institution or the program established for him. 
Price v. Johnston? 343 u.S. 266 9 285 (1948). The era in which courr.3 had 
often regarded the prison.er as a' "s1a'le of the state" had ended. 

Iute't''=3th'.gly~ t.he hands-off doctrine had not been the restllt of rllle of 
law~ instead? it bad been based on the folloi'7illg acknowledgmentsg (1) separa
tion of po,vel'S 7 that is? vieiving prison admiuhtro.tion as an executive' func
tion~ (2) allocation of state and federal pov7er? that is? homage to the states' 
retention of pow'er to p1:'oscribp. a1.!act as criminal? and to set the punishmentli 
(3) the costliness of refOtffi? fl.nd the fact that courts car.t1~t appropriate 
funding cos,ts ~ and (h) judicial deference to the cxp,"!t'tise of penologj.s ts? and 
fear that interference might create disciplinary problems. 

Although it had reqtli!:ed a LTaS. Stlprerr:(.~ Conrt rleci.'.d.on U; b:d:nf!; about a 
ne~'7 £I.ttitude in the com:ts towards offenders' rights? it had .s.(~tually been the 
6th Ci:'cuit Court of Appe.als* which first hE.d ennnciate·j the prem:l.se that a 
prisoner retains all the rights of an ordinary citizen except tliose e:cp!'essly 
or by nc·::.essaJ.:Y implication taken f't'om him by law. Coffin v. Reicnard? lL~3 F'. 
2c? l~I!.3 (6th Cir. 19.!IL}). Since t.hai: decision? several otbe1:' courts went on to 
clarify that ~vhere necessity is claimed a.s justification fer restricting seme 
rights? thg burden of proof of this necessity should be born by the correc
tional authority. 

At approximatl';J.y the same time thr.t courts began to show this' new concm:l'l. 
for. offenders' rightn? they began a.greeillg to .hear offe::1derr.:! c02pL:dl1t:s. In 
$0 doing? they ~,?ere forced to e,raluate corr(>c.t:i.onal i?r".1cticef' vga.inct s')me 
fund amen tal cons ti t:lt:i.'),:.1al CCDi'lJanc1s 9 n.amely the t (1) state ClC t$,o", m:;"y not cJe~ 
pri"e ~:i.tizens,of l.~.fe~ liberty 0::: l?,:o~erty i'lithout dUe process of. law, (2) 
state ac.tion may not aeprive citizens of their right to equfl.l prote~t.tc·n of 
the law', and (3) I:he state may r~ot inflict cruel and un:Jsual punishment. 

, 
By the'mid-1960's? a saries of court deci~ion~ had begun to recognize d~e 

process rights and, to apply the 11c.rt101 and t~nusual pUni3h!:lent ll standards. By 
1968 and 1969, the U.S;.;. Supreme Court had hani~ed down t~·70 major dec:i..sions 
i'lhich further sE;lriously weakened the ~;ands-off acctr:i.n:=g in 'Hashington '10 LeG? 
the Court affirmed a i966 10~.J'er court decision iVhich hE'lld the llrth 'Am~)'ldmel1t 
protects prisoners. [see 2--?3 F. Supp. (M.D. Ala. ],966) (3- jadgf.!. cour.t)? aff' d 
per curiam? 390 V.S. 333 (1968)J9 and the r.!.e~ct y~a'l.· the Court~:::tatgc1~ l1The:re 
is no doubt that discipline and administration of state detent.ion facilities 
are state functions •. They are subject to, federal auth:nity only where para~ 
mount federal constitutional ,ana 'statutory rights supervene. 'It is cle~r? 

~':The 6th Circuit Court of Appeals has jurisdiction over' e.n area which 
includes Ohio. 

\ 
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.ho~",ever? that in inst~nces where state regulations applicable to inmates of 
prison facilities conflict with such rights? the regult;1.tions may be invali
dated. 1I ,Johnson v. AverY9 393 U.S. 483? 'H.l6 (1969). 
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In its 1971-72 term? the U.S. Supreme Court at long last gave dramatic 
e:"idence of its new' judicial attitude towards sentenced.offenders by deciding 
el.ght :ase~ directly affecting prisoners i rights 9 and two other cases .having 
great l.mpllcations for these rights. Of all of th~se9.perhapsthe most quoted 
so ~ar have ~een r.forrissey v. Bre~'ler 9 and Argersinger v. Haml'in. lVIol:'rissey ~ 
decl.ded unanl.mously by the Court? said that formal procedures were required in 
order to ~evoke a person' s paro~.eo P;~or judicial rulings had gr.anted almost 
a cartep ... anche to parole boards on tnl.S matter. In Argersinger? one of the 
t't·70 cases having potential ramification for offenders' rights 9 the Court held 
th~t. ,(",here a person's libel;ty ~s at stake 9 the State must provide counsel in 
c;io11nal trials f61; indigent. defendants regardless of the. seriousness of the 
o:c£ense charged .• [See lVIorrissey v. Bre'tver 9 408 U.S. 4'11 (1972) and Arger-
Singer Vo Hamlin? 407UoS. 25' (1972)J. , ? 

PRE-TRIAL DETENTION 

In 1:7~? the pe~nsylv~nia Supreme Court sustained a lower court, ruling 
t~at condl.tl.ons at a county prison in Philadelphia were cruel and unusual. 
Tne facts in this case--dirty cells and facilities? almost no educational or 
vocetional pl:ograms? inadequate soe-ia1 and medical services? an iUF\deqtlat~ 
n~mbel'; .~f t:ained ?uards :-c.s:llting :in s~xual assaults? as i'len as ella~c1s par
tJ.cipat.mg ;m physl.cal atL.ac.<s and beatl.'L1gs .. ··reflected condj. tions found in 
most jails? and .prov~.ded a basis upon 'f:jhich suits may·be brouO'Iit to alleviato 
pre-tI'ia~ detention conditions 0 Commonwealth ex rel. Bryant. ;. Hendrick? 4l~4 
Pa. 83 ( ... 971). 

. It sh~u1d b~ :xpl~:lned here that approximately 85 to 9;5 percent of the 
l.nmates at most Jal.1s l.n ~hecountry are persons aiva:i.ting trial~ usually those 
Nho could not malee the bcul bond set for them. Not only are these persons by 
~a\v l?resume~ to be inn~cent? but studies have shQvJ!! that f'J'r. the great major
l.~y of detal.nees ~ p're-trial detention is the only time in the:i.r ·lives they 
vnll ,ever be incarcerated. Some will be founa not guilty a,t trie.1

9 
but even 

those who plead guilty or are found guilty \'lill mOl"p. often th:'.11 l"(ot be re-
leased on pr.obation 9 etc. . 

In 1970 9 a fede:tal district court in Ax-kansas hadpr()vided the theory 
adopted in the Pehnsylvania Supreme Court d.acision cited above. Thefec1era1 
court had held that the to'::ali ty of substandard l?'t'ison cO:ld:I. tions can amount 
to cruel and unusual punishtMnt for the personsincarcerflted in such prisons. 
H?lt v. Sarver~ 309 F. SUpPa 3

c
62'(EoD. Arlc o 1970); aff1dpl:.42 F. 2d 30l~ (8th 

Cu. 1971)0. It; 1972, still; another su:l.t brought in P!,'!nnsy1vania resulted in 
a lell?thy opl.nl.on h?ldingthe entire local prison system unconstitutional and 
ordenng 1arge-sca,1e reform. Jackson v.Hendri'ck p No. 71-2437 (PhUa. Cto 
Com. P1eas 9 April 7 p 1972 (en banc) •. 

; ~Simil~rlY9 pr,e~trial jail facilities in Detroit 9 Chicago p NewOrleans
p 

. ToleGo (01uo)? Gallup, (NeT:7 Nexico) 9 and Alameda Countyp California p have been 
'strongly condemned by federc;l and state :cQurts. For some of these and, other ' 
cases relating. to. pre-trial jail facilities ~ see Jones. v. t'littenbergp 323 F. 
supp •• 9; (N':D. Oluo 1?71)~ Hamilton Y. Loves 328 F. Supp.: 1182 (E.D. Ark. 
1971), r·forns v. TravJ.sono? 310 F. SUppa 857 (D.R.Ie 1970)r Hayne County Jail 

I .. ; 

Inmates v. Hayne County Board of Commissioners (Circuit Court9 \Ilnyne C0l111ty~ 
Michigan 1971 No. 173217)~ and Brenneman v. Nadigan s 343 F,. SUppa 1213 (N.D. 
,Cal. 1972). 

By and large 9 .1 t has b.~e'O sho~om thut' courts are likely to intercede ill 
jail conditiotlS \vhere a combination of any of the following can be shown~ 
substandard and overcrowded living conditiot1s~ inadequate protection against 
attaclcs by guards or other prisoners? lac,k of programs and inadequate social 
and medical services. In the Ohio case 9 Jones v. Hittenberg p Ohio Fede~al 
Cou:tt Judge Young t'lrote g 11 It is hard to think of any reason 'why the condi-
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tions of confinement should be permitted for those '('1ho are 'only in jail await
ing tria1 9 and are? according to our 1a\v9 presumea to be innocent of any 
wrongdoing. For centuries? under our law? punishment before conviction has 
been forbidden ••• Obviously, no person may be punished except by due proc
ess of 19..w ••• 11 

Some Qth~r federal courts have made the important distinction betweah 
prisone:t's . seJ::ving ·time and pre-trial detainees in respe.ct to confinement ill 
isolation (Davis v. Lindsay~ 321 Fw Suppo 1134 (S.D~ N.Y. 1970» and restric

, tions on personaL appearance (Seale v. Hanson? 326 F. SUppa 1375 (D. Conn. 
1971».· ' 

An :i.mportant H.S. SUI)reme Court decision \Vas made on January 15~ 1971~? in 
acas.e stemming from Nonr;e County? N.Y.? upholding the' voting rd~:ileclges of 
prison inmates serving misdemeanor sen'i:ences or h01d for~ trj,:ll hecause they 
lqck bFlil money. The year before? folloi",ing a successful su:1.t in· fede;:~i 
court in Cleveland'? th~ Ohio legisJ.ature 1i1.cew'ise had passed a 1mV' providing 
m:i.sd'emaal'lants and pre .. tria1 detainees vdtin.g rights b:.r absentee ballots. 
Robert Love? 'et a1 v. Robert Hughes? et .a19 U.S. District Court? No. Dist. 
E. Div. 

Posrr-INCARCERATIOH REHEDIES MID PROCEDURES 

Ac.cess to the feder.?1 cour.ts f:orstate pris.one1:'5 has b€'erA u\'railab:le since 
1871 by yirtlJe of the Federal Ci'v'i1 iUght.s :Act. In 19M? the U.S. Supreme 
Court held thatstFlte prisoners could also bring suit against thdr keepers 
ul"ld~r this Act. The Federal Civil !.llghts Ac,t a1.10iJI:; in sllitfo against ctatf' 
officials in federal court~ jn cases tvh(.:ri:'~ any lIdghi:? Friviledg(.~9 01: immunity 
secured byth'J Constitution or lawell has been deriied to any perr;0~1. 42.U.S ~C ~ 
S19G3o In legal te;:ms? this means that a prisoner does not need to.lIe~rhaust 
stater,emedies ll when constitutio!l£l.l right.s are' at issue. Under :;he. Ac.t? a 
prisoner may sue :fo;: mO<:ley damaeeG or for llinjullctiv~llot: llc1ecla1;'ato:ryll re~ 
lief. 

Notley Datnages 
---.~ 

In 1971.,9' a federal circuit court of appee,is . awarded damages of: $9?300 to 
a prisoner who h£l.c1 been conf,ined for over a year' in se,:rree;ation in ::etal:i.ation 
for his political beliefs? black militancYr pal>t prIson litie;ation, and threa':; 
to sue over prison censorship. Sostre v~ NcGinn'.s~ 4l~2 F. 2d 178 (2nd Cir • 
1971). 'l'wo years earlier? in the case of an unprovoked shooting and blil'lciing 
of a youth by a prison trustee? a fecl~ral district court ;;~'larded the prison<?T. 
$85~000 after finding the priso~ superintendent responsible for not having 
exercised <lue care in selecting this trustee. Robet"ts v.Hilliams~ 302 ir. 
SUppa 972 (N.D. ~iiss. 1969). 'l'hese t,<]o cases giv,? some indicat.ion of the 'kinrJ 

t! 
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of serious violation of cons ti ttl. tional 'rights nand t '''' {:> 
tion!>l m~ sc . d t -. 1,_ kind of proof .0' f ':nten-~ 1 on uc on the part of prison o:c~f.l·Cl'als· ~ -
be 'Vion. .... 9 fCir which money damages can 

Apart from sui ts brought under th F d 1 " , 
S,li:i,ts can also be brought by st t . e e er~ CJ.v~l RJ.ghts Act? money damage 
or llegligent denial of rights? :n~ ~!~!~~~rs :n state courts for intentional 
ages under the Federal Torts Claim Act. prJ.soners ,can be -a't'larded money dam .. 

Injunctive a~.sLDecJ.~atory Rel,!E1 

Simply Pt1t~ an injunct-lon is a court "d 
lar rule? regulation ~r policy ( . I Ot e: to stop carrying out a particu-
mitting them to be sent on to SU~) ,as censonng prison:tswrits before per
rUling ~'7hich declares a l?racti~~u~r 9 a~d. a dec1ar~tor~ Judgment is a court 
tice of retaliatory punishment ~or f~ol~J.C/ u~col):lstltutlonal (such as the prac-' 

L ~ lng SUltS • 

Injunctiv'e suits can be broug' ht by state r'" , 
vJell • f d' . P lsoners in state cou t . as ~n e era I courts· whether th . 1 ' r s as 
in nature or caused by st~te;t t t e ng:lts ~n question are constitutional 
have enacted Declaratctry ~Udgme~t uA e t or :e~~lat~on. D!J t ? though many state's 
declaratory relief ao a stat 'dc s s~ml. ar ~n scope to the federal At:.t~ 
prisoners ,whil~ the'" con'tinu: re~e yso far seems to. have been ignorec1 by 
federal courts. Fe~eral -ris~n~~ course? to seek thls form of relief in the 
reHef 9 but for injunctiv~ relief s s~~~l~l;? sue .:~r injunc~i;re and. decla:ratory 
./ requesting the Federal BUlteau of P' lr~t e""l.a~st adm:):l1strahve ramedi€.. 

rl.sons MO prov~de relJ.ef. ' 

lli!Ee~ Corpus Rel:i.ef -'-
A w'rit 'of habeas corpus ., S '-11 t d' • . 

test the validity of .the':r ~'.<:. I. e. ra J.tw?al method by which prisoner.::; 
f -, - .. conJ.~nement and ~f suc ~ '1 ' can 
reeuom. It can also be u"eu t 1 ? . cess:Ctl, may gain their 

Hhere the challenge is suc~ fOlclaflenge the conditions of confinement. 
prisoner? or it can order c~~~,~,? t;e cou~t can order either .release of the 
tion~ ~:7hich have been declaredlu~~~~st~~l~~se? 1 that is~ r.eleas: i~ t.:h~ condi-
speCJ.l:led reriod of time. u J.ona are not cnan.geo 1'7:1. thin a 

Federal prisoners maya l' d' 1 
habeascorDus but st,.,t • PP Y lre~t y to fedelra! courts for the ~vr;tt of 

., ~ e I?rJ.soners \'1J.t1:l som~ e'(; - t" ... 
state remedies 9 and access for st ~ _ : -. c<::!p J.ons? r~rst mllst e'~haust 
relief is very' 1.:imi Led. An e" _~e ~nsoners to the federal courts for this 
eral district court in Ohio f~:mp e .?~ t~is was e recent application in fed
larly ~,'7oLc1ed statutes pel.,tdniu" at~J:~I o.c

n 
habeas co:·~us. Ohio has two' simi

~~flc.d. ty. of ~ .. 5 years?· the ; th~/; 20-~ ~e s",le of manJ uana? . one calling for a 
!:!ne plalntiff had been 1 • d? ~ years. The latter ~s 'rl11:ely used 
I h .. c la:rge under the latt· d h • • 
18 @.'l~ CULpU.o ongl,-ouuds Lha" 'h 1 '. e:r? an e.d a~)~jhed for e writ of 

TIle c d' ... I. e 102av~eJ: ponalt·" "t t t . . ase t'7as J.smissed Ot' t1 . cl ... oJ ~ au e v7as unconstitut'J.'on 1 
t t • 1e groun tha~ ·11e I ' t'f'" a • 

s. a ? remedies • Bryant Lee Ha 0 vo· R I. L. P a~n ~ r had not eXhausted 
d~sm~ssed by the U.S o DistrictYco esolute Ins~rance Company? filed in and 
OhioM"'Bxhaustion of state remed' ur~? North~rn Dl.strict, Eastern Divi'siol1 
tl " '11 • l~lS ~s ho~vever .'. - ~ lem WJ., ooviously be futJ.'l h? ? unnecessary where 1:0"0 ..... t ' , e slac as' t' '"' ~ L. 0 
a prJ.Ot' adverse decision on a~ i ;ent' ~'h1en pe state's highest court has mado 
seeks to raise. Davis v Sigl 0, "15~cc. f:deral qU,estion ~vhich the inmate c; -

.' .. er,'} F. 20 1159 (8th Cir. 1969). 

\ Qui te recently 9 in April of 
person convicted under state lai'] 1973 p the U.S. ~up,reme Court ruled that a 

is elig~ble to ti t ~nJ. a e habeas corpus action 

r 

•~~!~.' " .; 
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in federal court even before he is imprisoned (source;: Col.umbus CitizeUM 
Journal p 4/19/13). But in ano.thel' 1973 ruling~ the Court held that an inmate 
1-7ho ple/ids guilty in open court should have access to the hebeas corpus remedy 
only if he can show th4J,t a guilty plea was not offered voluntarily~ or that 
his attorney acted ir~competently in recommending a guilty p1ee.? this applies 
evel1 if the ,prisoner's constitutional rights have been clearly violated. In 
the compB11ion cases involved in this ruling p one plaintiff (~'lillie Lee HenderM 
son~ of .Tel'lneSsee) had chc.l1eng~d the racii\l composition of t11e grand jury 
v7hich had indicted him, ;;·Jhile the other plaintiff (Clifford H. Davis,? of 
Nississippi) had brought a similar challenge regarding the jury makeMpp at 
his trial (sourceg Columbus Citizen-Journal? 4/19/73)0 

Hhether a suit is filed for'an injunction or writ of habeas corpus, the 
result is likely to be the same. An e,cception to this is i'7here the totality 
of prison conditions are attacked as constituting cruel and unusual punishmellt~ 
a successful injunctive suit -C:vill result in an order to change the conditions9 
while a successful petition for a ~·7rit of habeas corpus ;o7i11 result in a court 
order for either release or conditional release. 

Itelief by Hrit of Nandamus .-:;----
A Ivritof mandamus is a command issued by a 'court to an administrative~ 

executive or judicial officer to carry out a task i1hich is part of his or her 
legal duty p or to restore petitioner's rights or"priviledges uhich have been 
illegally denied. Some successful pe.titions requesting l'Jrits of mandamus have 
involved constitutional or statutory rights. Brotm Vo NcGinnis, 180 N.B. 2d 
791 (New York9 1962); Ualker v. D1acll:Nell~ L}ll F. 2d 23 (5th Cir. 1969). HO~7W 
ever~ in cases involving discipline and control of ~risons? the courts' lIpands~ 
offll policy still seems to be largely in effect. . 

DUE PROCESS 

In 1965? a federal district court. gave recognition to the due process 
rights of prisoners? stating lIa theo'retical right of acc:,ess to the Courts is 
hardly actual and adequate if its exercise is likely to produce reprisals? 
physical or othertvise? from Penitend,ary personnel. if The court ruled that a 
prisoner must be given advance notice of the character of a pro~cribed act 
and of the punishment for that pal·ticular conduct. Talley v. Stephen9 247 F. 
SUpPa 683? 690 (E.D. Ark 0 1965) 0 The follo~ving year? another federal district 
court ruled that B prisoner should be given ad~ance notice of the charges 
against him for infractions of jail rules. \tJright v. NcNCl,m1~ 257 F. SUppa 
739 9 7l~5 (N.D. N.Yo 1966). Four years later? the same district court adopted 
specific procedural guidelines in th(~ same caseo vlright v. NCiYlann 9 Noo 66 
(N.D~N~Y. 1970). 

A judicial breakthrough in the setting of due process standards came in 
1966 when a federal district court held that prisoners may not be denied 
fundamental rights out of deference to internal prison policy. The court 
explicitly statedg liDue Process and Equal Protection Clauses of the Four
teenth Amendment follow (persons) into prison and protect them there from 
unconstitutional 'action on the part of prison authorities carried out under 
color of state lai-7. 1l This decision was affirmed in, 1968 by the U.S. Supreme 
Court. Hashington Vo Lee? 26-3 F. E)upp.,327? 331 (H~D. Ala. 1966)9 aff'd per 
curiam? 390 U.8 0 333 (1968). 
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Al10ther UoS. Supreme Court c1~cision in lS\')6 held that the administrative 
commHment of a prisoner to a hospital for the criminally insane at the end of 
his prison term~ and 'ioJithout nGH judicial determination available to others so 
committed~ denies equal protec,tion of the la"7. BaJ,strom v. Harold~ 383 U.S 0 

107 (1966). 

The early 1970's have brought a very sizable number of clue process court 
deci~ions. In 1971~ Justice Douglas stated~ HIt is significant that most of 
the provisions of the Bill of Rights are procedural? for it is procedure that 
marks much of the difference between rule of law.and rule by fiat. 1I Wisconsin 
v. Constantineeu? 400 U.S. 433 (1971.). That same year~ a federal circuit 
court of appeals ruled that the fact:s in a prison disciplinary proceeding must 
be II rationally determined11 and that the prisoner should be afforded a reason
able opportunity to explain his action. The court refused? however? to specify 
procedural rights? and implicitly rejected claims for cross-examination of 
prison officials~ right to cOUltsel? and the right to present witnesses on the 
inmate's behalf. Sostre v. McGinnis? 4L~2 F. 2d 170 (2nd Cir. 1971). An 
earlier federn.l court of appeals decision had held that llsufficient safeguardsH 

must be provided ~iThere the possible punishxr.ent is lIsufficiently great. II Nolan 
v. Scafati? 430 F. 2cl 548 (1st Cir. 1970). Xn D quite recent case brought 
before a federal district court in Ohio? however~ motion for transfer (or more 
accuratelY9 motion for re-transfer) was denied despite the charge that the 
administrative transfer from a medium to a maximum \)rison? for peaceful ''lork 
stoppa.ge in an effort to better wor~dng conditions 51 had taken place without 
any due process or hearings •. 'i'he prisoners in question faced loss of el),rly 
parole head,ng? honor status 9 ·fur.lough and rehabilitation programs. Gordon 
Fj.rman v. Bennett Cooper et al. 9' U.S .• Dist. Ct.? So. Dist. 9 Vl. Div.? Ohio. 

Some of the most precise due process holdi,ngs have come a.t the federal 
district court level. One held that prior to any administrative punitive 
action a prisoner must be given 'iiTt'itten notice of the charges against him~ a 
record of the hearing~ the right to cross-examine witnesses against him9 the 
right to C£\l1 witnesses on his own behal£~ the right to counsel and the right 
to have counsel appointed if he is indigent? a dec.is:ton in 'vriting setting 
forth the reasons for the decision? the evidence upon 'Nhich it is based, and 
the legal basis for the punishment imposed. Cucnette v. Procunier 9 328 F. 
SUppa 767 (l~.D. Cal. 1971). Another federal district court ruleu ill 1971 that 
~vhere discipli11ary proceedings may result in the 10,9s of substantial l':i.ghts 9 

the accused prisoner, has the right to retain counselor a lay advis0r, to 
crossMe~<amine 'witnesses againat llim9 and to call witnesses in support, of his 
defense. Landman v. Royster, 333 F. Supp. 621 (E.D. Vir.ginia 1971). A lYlary
land state court took a similar position the same year. McCray Vo Maryland, 
10 Cr. 1.,. Rptr. (Nd. Cir. Ct.? NOVel'lber 1971). Yet another federal district 
court the year before ordered the adoption of various regUlations concerning 
the classification of prisoners and punitive transfers. It did so in response 
to charges of discriminatory. classification procedures in a Rhode Island state 
prison~ and the court order required (1) regular periodic review of classiHca ... 
tions? (2) enUltteration of privileges and restrictions of each classification? 
and (3) a ~ritten reco~d of classification proceedings and notification to 
inmates of contemplated changes? giving reasons. Horris v. Travisono, 310 F. 
SUppa 857 (D. RiI. 1970). 

One of the most common problems for prisoners stems from the fact that 
~-7ide discretiol'l.ary po'tvers rest with the prison guards. Recent federal court 
decisions have recognized the serious due process problems ~vhich result vlhen 
prison rules do not provide for an adequate advance notice of what conduct is 1 , 
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proscribed and may result in discipline and punishmentp One federal district 
court in 1971 ruled that prison authorities must officially promUlgate rules 
and.regulations $0 as to.adequately apprise an inmate what conduct can subject 
him to serious discipline y v7hat the penalty can be~ and wbat procedures wUl 
be used to make the determinations. The court also ordered that a copy of the 
rules and regulations be furnished to each inmate. Sinclair v. Henderson 9 331 
F. Supp .. 1123 (E.D. l..a. 1971). That same year another' federal district court 
;required a Virginia pdson to establish specific yrritten rules governing the 
prisoners' conduct •. Prison officials were ordered to file with the court a 
list of, rules and regulations regarding standards of behavior? and a schedule 
of minimum and ma:dmum punishments for v~olations. Landman v. Royster ~ 333 F. 
SUpPa 621 (E.D. Va. 1971). Again? the same year yet another federal district 
court ruled that mete posting of rules in the receiving room of a prison con
stituted insufficient notice of proscribed cortduct 9 and ordered prison offi
cials to adopt a comprehensive set of rules to be given to each neN prisoner 
in the form of a booklet. Rhem Vo McGrath p 326 F. SUppa 681 (S.D. N.Y. 1971). 

The most expansive decision concerning notice of fair prison regulations 
came from a Naryland state court. It ordered the Patm~ent Institution (8 cor
rectional facility for defective delinquents) to adopt an mmaustively de
tailed code of rules and regulations ~iTd.tten by the court itself at the sug
gestion of the inmates' counsel. The court'specified what kind of punishment 
could be given for each offense9 limiting solitary confinement to a maximum of 
fifteen days? and provided for full du,e process protections at disciplinary 
hearingsp including the right to counsel and appeal. McCray vo Maryland? 10 
Cr. L. Rptr. 2132 (Nd. Cir. Ct. p November 1971). 

CRUEL AND UNUSUAL PUNISHMENT 

At prese~t? there appe~r to be three principal tests that are applied by 
the courts under the 8th Amendmentg (1) \vhether the punishment shocks the 
general consc:i.ence of a civilized society~ (2) Hhether the punishment is 
unnecessarily cruel? and (3) \'7hether the punisbment goes beyond legitimate 
pertal aims. 

As early as 1910 9 the U.S. Supreme Court condemned the chaining of pri
soners 9 mid IIhurd and painful II labor for making fe.lse entr;i.es in a public 
record? and it held that the 8th Amendment protections He're not tied to a 
particular theory or point in time. The Court went on to say that the basic 
underlying concept of the 8th Amendment is Jlnothing less than the dignity of 
man.il Feetus v. United States p 217 U"S. 3M (1910). The touchstone for the 
Amendment's application to prison conditions had been provided in an even 
earlier Supreme Court decision h:mded do,-;,m in 1892. It said that the gove'rn
ment is II. • • bound to protect against latl1ess violence all persons in their 
sel:vice or custody in the course of the, administration of justice." Logan v. 
UoS.~ 144 U.S. 263 (1892). 

In 1958~ the U.S. Supreme Court9 speaking again of the 8th Amendment? 
said it "must drm'1 its meaning from the evolving standards of decency that 
marl~ the progress of a maturing society.1I Trop v. Dulles 9 356 U.S~ 86 9 100-
101 (1958). 

In 1962~ the federal distdct court itl t~ashington~ D.C.? ruled that iso
lation in solitary confinement for tt'70 years for a relatively minor infraction 
(engaging in a demonstration tending to breach the peace) of prison rules 

.' 
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constituted cruel and unusual punishment. Fuhlood v. Clemmer? 206 F. SUpPa 
370 (D.C. DoC. 1962). Four years Later 9 a federal district court in California 
stated that sOlitary confinemetlt in a lIstrip cell" '·li.thout clothing~ 'bedding? 
medical care and adequate heat? light~ ventilation or means of keeping clean 
constitutes cruel a11d unusual punishment? and that lithe responsible prison 
authorities • 0 • have abandoned e1emente.l concepts of decency by permitting 
conditions to prevail of a shocking and debased nature •••• 11 Jordan v. 
Fitzharris, 257 F. Supp. 674 (N.D. Cal. 1966). In New York State a federal 
circuit court of appeals rUled similar1Y9 saying H~'le are of the view' that 
civilized stondards of hUmane decency s::!.mply do not permit a man for a sub .. 
stantial period of time (one month) to be denuded and exposed to the bitter 
cold • 0 • and to be deprived of the bosic elements of hygiene such as soap 
and toilet paper.1I Hright v. NcMann? 387 F. 2d 519 (2nd Cir. 1967). 

One year later, in 1968~ another federal c'ircuit court of appeals ruled 
that any form of corporal punishment is cruel and unusual within the meaning 
of the Constitution. Jackson v. Bishop, 404 F. 2d 571 (8th Ciro 196B). It 
merits tilention that by regulation, most states (including Ohio) forbid the 
imposition of corporal p'unishment in prison. ' 

In 1969~ a federal district court in Pennsylvania held that even if cir
cumstances are sufficiently serious to warrant 10ngMterm isolation? confine" 
ment in solitary for four hundred days is not per se constitutional. This 
ruling was upheld the £o11ov;ling year in the federal circuit COU1't of appeals. 

'Knuckles v. Prasse? 302 F. SUppa 1036 (E.D. PaD 1969), aifld? 435 F. 2d 1255 
(3rd Cir. 1970). Similarly? in 1971 an important ).\1e1;" York case \Vas decided in 
the federal court of appeals~ indicating that a prisoner has Q right not to be . 
confined in solitary for an, excessive period of time. Sostre v. McGinnis? l~l~2 
F. 2d 178 (2nd Cir. 1971). 

Another recent leading case involving prisoners' rights under the 8th 
Amendment g Holt v. Harver g concerned conditions of institutional life ,·]ithin 
the Arkansas penitentiary system. The federal district court undertook an 
extensive revie~v of all alleged unconstitutional practices at the prison and 
held that the cumulative impact of the substandard conditions (history of 
physical attacks? lack of rehabilitative prograr.:.s g inadequate medical facil
ities? unsanitary kitchen and cell conditions? etc.) cOl1stitutes a system of 
cruel and unusual punishment--even though some of these conditions g considered 
individually? might not constitute a violation of the 8th Amendrnent. The 
federal circuit court of appeals affirmed the decision. Holt. v Sarver? 309 
F. SUpPa 362 (EoD. Ark. 1970), aff'd g 4l~2 F. 2d 304 (8th Cir. 1971). The 
Pennsylvania Supreme Court gave a similar ruling in regard to general condi
tions prevai1il1g et a Pennsylvania prison (Commom..realth ejC rel. Bryant v. 
Henc1riclc? 44t~ Pa.~ 83 1971) cU1d the same year? 1971? ex federal district court 
in Ohio ruled that being' sltbject to conditions :i.n Lucas County Jail amounted 
to cruel and unusual punishment. Jones v. ~Ilittenberg? 323 F. SUpPa 93 (N.De; 
Ohio 1971). 

In 1970 9 a federal district court in Georgia ruled that there is no con
stitutionally acceptable justification for denying segregated prisoners a 
chance to e~cercise. Krist v. Smith? 309 F. SUppa 497 (SoD. Gao 1970). The 
follo\'7ing year~ a federal district court in Louisiana similarly held that 
confinement for long periods of time ~..rithout the opportun:i.ty for regular out
door exercise violates the 8th Amendment. Sinclair v. Henderson? 331 F. SU!?!? 
1123 (E.D. La. 1971). Also in 1971 s a federal district court in Virginia en
joined the practice of providing only bread and 't..rater? as ~vel1 as e~ctended, 
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unnecessary confinement in substandard solitary cells of more men than the 
cell Has'meant to hold. In addition? the court invalidated the practice of 
controlling misbehavior by placing inmates in chains or handcuffs in their 
cells? and enjoined the use of teargas. It furthermore prohibited officials 
fr.om taking aT.vay inmates' clothes unless a doctor's Hritten statement is ob
tained uhigh says that the inmate I s heal th i,~ill not be adverseiy affected? and 
that the inmate presents a sUbstantiol risk of injuring himself if given gar
ments. Landman v. Royster? 333 F. SUppa 621 (E.D. Va. 1971). In the same 
year Q a federal circuit court of appeals also ruled. that severe physica.l abuse 
of prisoners by their keepers ~.Jithout cause or provocation is actionable under 
the Federal Civil Rights Act~ Tolbert v. Bragan? 451 F. 2d 1020 (5th Cir. 
1971) • 

pm~SICAL Sn;CURITY 

Three possible remedies e~dst at present in the case t"here a prisoner is 
cssaul ted by feUOH" prisoners or g1.~arcls? se'){ually or o thert>7ise • These reme
dies are (1) crimina1 prosecution of the offender; (2) punishment of the 
offenders after. internal ·prison disciplinary proccedings~ and (3) filing a 
civil suj.t for damages. In 1966~ a federal district court found prison offi
cials negligent because they had failed to prevent an assault through improper 
classification of the assaulting prisoner (\-7ho ''las psychotic ond had a h:lstory 
of physical assaults) and by not keeping him from an area ~vhere the victim ""as 
~vorldng. Cohen v. United St:ates~ 252 Fo SUppa 679 (N.D. Ga. 1966). Similarl:'/9 
a federal district court found the superintendent of a county prison legally 
liable for the gross negligence of an armed trustee who had shot and blinded a 
juvenile prisoner (see l10ney Damages under section on POST .. T.NCAIlCT~RATION 
RELIEF fJIjD PROCEDURES).-ROberrsv:-Ui11iams~ 302 F. SUppa 972 (N.D. Niss. 
1969). Hore recently? a Ne,q Jersey stnte court ruled that a prisoner could 
sue prison officials for injuried suffered from an essault by another prisoner 
even where the officials had no direct notice of the attacker1s plan? because 
a jailer has the duty to protect prisoners against reasonably foreseeable risks. 
Ha1:ris Vo State? 118 N.J. Super, 38~~ (1972)0 

NEDICAL CARE 

So far not much by way of effective remedies is available fo:.: prisone1.'s 
\'7ho receive negligent or inadequate medical treatment. In 1963 9 the U.S. 
Supreme Court ruled that federal prisoners may sue under the Tort Claims Act 
for money damages for negligent medical treatment? even vJhere such suits might 
interfere 't"lith prison discipline. United States v. Muniz~ 37f:. U.G. 150 (1963). 
Eight years earlier a federal district court had said that a refusal of prison 
authorities to provide inmates lvith needed medical care ~vas Actionahle under 
the Federal Civil Rights Act. l1cCollum v" Hayfield~ 130 Fe Supp. 112 (NoD. 
Cal. 1955). However~ neither sim)?le negligence nor a mere difference of 
opinion bet~'leen an inmate and prison officials has sufficed for the courts to 
support an allegation of inadequate medical care under the Federal Civil 
Rights Act. Obvious neglect or intantional mistreatment must be demonstrated. 
In 1970 9 one federal court of appeals adopted a rather rigid standard similar 
to the I1cruel and unusual punishment ll test~ ruling that the conduct must 
amount to a :lbarbarous act l1 that l1shocks the conscience ll in order to entitle 
the ]?risoner to judicid reliefo United Ste.tes ex. re .. Hyde v .. HcGinnis? L~29 
F. 2d lJ64 (2nd Cir. 1970). Yet g courts have also said that pdsort officials 
may not overrule a medical prescript:i.on~and that ivhen current medical pl:acti.::;,· 
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indicates a particular course of treatment~ denial of such treatment consti
tutes cruel and unusual pUnishment. For eJtamples of a variety of situatio,ns 

' in 'lhich courts have found Cl denial of pri5)oners I constitutional rights under 
,th; above guidelines? see Talley v. Stephens p 2'1.:-7 F. Supp. 683 (E.D. Ark. 
1905); Sawyer. v. Sigler, 320 F. Supp. 690 (D. Neb~ 1970), Tobert v. Il:yman? 
l~34 F. 2d 62.5 (9th Cir. 1970)~ and Martinez v. lYlancus~~ 443 F. 2d 921. (2nd 
Cir. 1970).' , 

In Ohio, a federal district court decision is presently pending on a com~ 
plaint alleging that the nei'l Southern Ohio Correctional Institute at LUcas
ville has inadequate medical and rehabilitative facilities. Originally? the 
complaint requested that the court enjoin t:he Ohio Department of Rehabilita
tion and Correction from transferri11g any more inmates to the nell institute 
until the med~cal !aciUties Hould be completed. Neam'lhile, by Na.rch 1973, 
t~'10 in~lllt<;s dJ.ed ~11e:e? allegedly frol"!l a lack of medical trea'Cment p including 
tIle pnncJ.pal pla:J,ntlff ~ Kelly Chapman. Since by that time mos't prisoners had 
already been transferred to the llelv facility at Lucasville? the request to the 
court ~'laS changed to one ordering the State to provide for adequate medical 
care., Kelly Chapman, et ala v. Governor John Gilligan p et alop U.S. Dist. Ctog 
So. DJ.st. p Wo Div. 

REI·U ... '3 ILITATION 

Several federal courts? including the U.S o Supreme Court in the Gault 
case 9 have suggested that officials in mental hospitals~ juvenile jo;ils and 
othe~ institutions have a constitutional obligation to provide adequate?treat
ment and/or rehabilitation programs for the inmates of these institutions 
See In re Gault? 387 U.S. 1 (1967); Rouse v. Cameron? 373 F. 2d l~5l (DoC: ·Ciro 
19~6):; Covington v. Harr~s, 419 F. 2d 617 (D.C. Clr. 1969)~ arid t'1yatt v. 
Stlcklley? 325 F. SUpPa 701 (N.D. Ala. 1971)., rrhese decisions~ hOl\TevGlr? have 
been based on the theory that the sole reason for commitment to such institu
tions was for treatment. As long as prisons are meant to punish deter and 
prevent as Nell as rehabilitate, courts will not likely feel ob:d.gated ~o 
apply this principle to the treatment of prisoners. 

In ~om: cases? cou:t~ have indicate? thGit a prison's failure to provide 
rehabilitat1011 opportun:-tle~ may be consJ.dered a factor in determi1).ing r."1heth(lr 
confiuement in the instJ.tub.on amounts t? cruel and unusual punishment. In 
Holt Vo Sarver:> the federal district court in Ark£lUsas considered the cun~ti~ 
tutional necessity for rehabiHtation in impri.<wl1ment for adult criminal of
f:nders. It held that? though not prepared to constitutionalJ.yroaquire rehe
bJ.litative mer-l,sures for convicts p lithe absence of an affirmative program of 
training and rghabilitation may have constitutional significance 1711ere in the 
abs~nce of such a j?rogramp conditions and pl;'actices exist: l'lhich militate 
ageJ.nst refor~ and rehabilitation. II Holt v. Sarver? 309 F. SUpPa 362 (Il:oD. 
Ark. 1970) 9 m:f'd p 442 F. 2d 304· (8th Cir. 1971). A Similar pOint "C'laS me~e 
b~ ano~her federal, cou,rt three yeblrs earlier? "ivhen it prohibited the imposi .. 
tJ.on o:c corpol;'al punishment~ " ••• corporal punishment generates hate to
mlrds the keepers who punish and tOHards the system~'lhich permi ts it. • • it 
frustrates co:rectio~al and rehabilitative goals. 1I Jackso11 v. Bishop~ 40l~ F. 
2c1 571 (Oth CUo 1960,). The Supreme Court of Pennsylvania also. held that 
absence of ,rehabilitative programs resulting in forced idleness could when 
considered together 'V7~th other ,substandard co'nditions s constitute a s;stem of 
cruel and unusual pum.shment. Commom\Tealth ex reI. Bryal1t v Hel~dricl· 44l\ 
Po. 03 (1971). • . - .", . 
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A Naryland state cotllrt decision~ 'V7hich if upheld 01.1 appeal may l7e1l be
come the court decision needed to firmly establish the right to rehabi~itation 
for convicted felons? concerns PatuJtent Ins titu tion \1 Ne.ryland IS correc tiotut1 
facility for defective delinquents. The court rUled that Patuxent inmates 
have a constitutio'nal right to be treated £Ol;' the mental condition that led 
to their crimes. NcCray v. tlt\ryla\\ld? 10 Cr. L. Rptr. 2132 (Ciro Ct. Nd. 
November 11, 1971). HOl-1eVer\1 the rieht-to-treatment :i.s a very complicated 
o:oe. Just as rehabilitation pl~ogrelll)S in a coercive e1.1virol1Tl1ent al'e -!it times 
accused of suppressive motives? so can a right-to-tl;'eatmer.t doctrine v unless 
it is carefully balanced by an. lequ8LHy supported lege.l position of the right .. 
not-to-be-treated. 

PRIVACY ~ PERSONAL AND PHYSICAL APl?E:fu1.ANCr~ 

In 1971 p a Maryland state cout:t issued ree;ulations governing searches of 
inmates. It sidd that searches must be conducted nith IIma)dmum respect and 
minimal discomfort11 to the inmates? and thalt pnly items prohibited by the con
duct rules may be confiscated~ that all it<:lma 'L"emovea in searches of cells 
must be replaced uithout damage? and that inmates he.ve a dght to 'be present 
during a search of their cells and must be glven a ndtten list of all items 
confiscated. HcCray v. Naryland? 10 Cr. L. nptr. 2131 (Cir. Ct. Nd. November 
1971). 

In the matter of personal appearance? a federal district cOUt't 1n Con
necticut ruled in 1971 that 'where a. prison regulation limited the jewalry 
'tJomen prisoners might Hear to c~l;'tein enumerated i tems ~ 11.0 infringement on 
any constitutional right e~dsted. Th& same court? hOi7ever~ al:30 '):uled that 
in respect to physical appco:rance? a male prisoner could uear a short beard 
and goatee. Seale v. Nanso11p 326 F. ,Supp. 1375 (D. Conne 1971). 

CONt:lUNtCA'l'ION .AND ACCESS TO THJ!! COuRTS 

In 19 l }6 p the U.S. Supreme Court stl;'uck c1o"Cm a prison regulation providing 
that ell legal docum~mts~ prior to beine fori'larded to a COUl;'t? uere subject to 
a prison ofHciel's determillatio11. as to', . Hhe1;he'r they m;)re properly drawn. Ex 
Parte Hull? 312 U.S. 5l~6 (19 l}6). Sinceth~t decision g the pOHer to open? read 
and censor prisoners' leBal mail has been $ubstan,tially limited by the federal 
courts, and Significant opinions have resuited from cases in Ohio' and Rhode 
Island. The Ohio case 'V1M an action brought by a 11umber of prisoners ct the 
Lucas County Jail, and the court order said in part~ ilprot"!lpt arrangements 
shall be made for library service to prisoners. There shall be no censorship 
of books or periodicals supplied top purchased by? or given to prisoners9 
e~cce1')t that the defendant Sheriff may? in his discretion~ for'Md the introduc
tion into the jail of books or periodicals 'which i10Uld come clearly uithin the 
deHni tion of pOl."tlography established by t:1e decision of the SUprerlle Court of 
the United States. 1I On communication and attorney visitations the court said 
that the follot1ing minimum standards Wit;l t"espec t to prisoners am~i tine trial 
must be met~ (1) 110 censorship of outgoinB mail~ (2) no limitation on the 
~ersons to i'lhom outgoing mail may be directed~ (3) 110 censorship of incoming 
letters from the prisonel;'s' attorney or from any judge or elected public offi
cial~ (4) incoming parcels or letters may be inspected for contraband? but 
letters may not be read~ (5) proper arrangements must be mac'le that prisoners 
may freely obtaini'7ritirtg materials and postage:; (6) indigent prisoners shall 
be furnished at public ei..rpense m:iting materi£1.ls and postage for ~)ersonal use 
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in dispatching a maximum of five letters per il7eelq (7) provisions shall be 
made for as m~ny phone calls as necessary for a person who is "'7i.thout counsel 
to obte:tn counsel~ (0) provisions shall be made for prisoners to make local 

\ t~lephone calls dtl'rll1g stated hours ~ (9) prisoners I telephone calls shall not 
be monitored. The court added that llproposa1s for communication by prisoners 
under sentence may limit the above standards to the following e:ctentJ (1) 
standards 2~ 49 7~ D and 9 need not be applied 9 and (2) reasonable limitations 
may be placed upon the number of letters dispatched. 11 ;"!ith respect to attor-

. ney visitation? the court ordered provision of phys~cal facilities in nhich 
prisoners could consult privately ,'7ith their attorneys. Jones v. Hittenberg? 
330 'J. SUP!? 707 (N.Do Ohio 1971). In the Rhode Isl~nd case Q the federal dis'" 
trict court observed that total censorship serves rio r.tionai cleterrent 9 reha
bilitative or prison-security purpose o . The court held that it "il7as unconstitu
tional to censor any letters that criticize jail conditions? and ruled that 
the prison had no right to llprotect ll the public from'vulgar or insulting let
ters from prisoners. In addition? it held that prison officials may not open 
or inspect outgoing or incoming mail to or from the courts 7 attorneys~ or a 
lone list of goverttment officials 0 It required that prison officials obtain a 
search-and-seizure uarrant prior to reading any outgoing mail. Hith respect 
to incoming mail? the court ruled that all letters (except from counsel? the 
courts, and the government officials) may'be inspected for c1rugs9 weapons 9 and 
contraband~ and may be read to detect and censor hard-core pornography and 
highly inflammable \'Tcl tings; how'ever? if any mail or other material is cen
sored or confiscated? prison officials must notify the prisoner to \'1hom the 
maU "1as addressed o Palmigiano v. T:t:'~visono? 317 F. Supp. 776 (Do R.I. 1970). 

In yet another federal court decision in Ohio in 1972 7 the court ordered 
a prisoner released from solitary and ruled that the punishment of prisoners 
for exercising their rights to access to the courts is unconstitutionalo Arm
strong Vo CardHe1l 9 1.~75 F. 2d 3lf (6th Cir. 1972). 

fin important 1972 decision in the area of prisoner correspondence with 
leed assistance agencies resulted from the effort of inmates at Green I·laven 
Prison in 'tleH York to organize a Prisoners' Labor Union. Several prisoners 
had ur:i.tten to a legal aid society requesting advice and assistance \'7i th re
spect to the formation of the Ut1ion. Prison offici.als refused to recognize 
the Union and \'1it11he10 letters from the legal aid society to the prisonerso 
"','he Second Circuit Court of Appeals ordered the officials to deliver the let
ters, holding that the letters did not present a clear and present danger to 
the institution. The court also said nUnder .the test for attorney-client 
mail? the state must ShO~'7 clearly an abuse of access in order to justify re'" 
strictions 0 Defendents claim that such an abuse e,dsts here?oecausethe 
letter advocated an 'unlau:cul scheme t • 0 • 'l'he contention • 0 • seeras a mis-
u$e of that termo The lanyers Here t"'lling the prisoners to utilize la\'1ful 9 

not unlawful channels, for the presentation of grievances and 'tl7ere guiding a 
challenge to a prison rule through orderly procedures. It is difficult to 
discern in "Jhat other fashion the prison "]ould prefer to have the rule eJcam
inedj it is the only peaceful method by \'7hicb, it can be re,vievled by someone 
other than the Commissioner or his deputy~ Hho are naturally interested in 
quelling any inmate activity Hhich may arrogate to i1.1mates themselves some 
decisioll"rnaldng pouer about the conditions of prison lifeo 11 Goodtdn Vo Os'wald, 
462 F. 2d 1237 (2nd Ciro 1972). . f 

In 1969~ the U .. S. Supreme Court tuled that unless prison officials pro
vide reasonable legal assist~nce to inmates~ they may not prohibit prisoners 
from assisting each othet "-1ith legal worlt. The Court also said that the due 
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process right to unimpeded access to the courts overrode any objections that 
prison ofHcials made on the ground that jailhouse lawyers ,!ould ~nterfe:e . 
with prison disci:;,:>1ine. Johnson v. Avery~' 393 U.So l}C3 (1%9). i·lany pnson~ 
have implemented that ded-sion by establishing legal assistance programso OJ: 
those permitting jailhouse lm'lyets 9 some have nevertheless placed restrictions 
on them? such as limitinB the number of legal books in the prison library. 
The U.S. Supreme Court has recently placed many of these restrictions in ques
tion by requiring California to gl"eatly e~cpand its prison 1m'7 libraries 0 In . 
doing so ~ i t ~ffirmed a federal distri.ct court holding which s.aid llA prisoner 
should knOi'l the rules concerning 'Venue, jl.lrisciiction?e~chaustiotl of remedies ~ 
and proper, parties l:espondent. He should knot1 \711ich facts are legally sigrtifi .. 
cant~ and merit presentation to the court, and Hhic.h are irreleval'lt and con" 
fush1g ••• 'Access to the courts ~' theu~ :i.s a larger concept than that put 
forHa:od by the Stateo It encompasses all the means a defendant or petition~r. 
might tequi'1::e to get a fair hearing from the judiciv.ry on all charges brougnt 

. against him or grievances alleged by hiIn.lI Younger Vo Gilmore? 1.:,Ol~ U oS. 15 
(1971), aff'd 319 F. Supp. lOS (N.D. Calo 1970). 

In 1970?' a l~ew York federal district court ruling invoked a First Amet;d
ment analysis which has been sadly lacking in most other cases concerned. ;7J.,th 
censorship of non~legal corLespondence. In this particular case? t~e pr1soner 
had been punished for criticizing prison ofHc:i.als in a letter to hJ.s parents. 
The court' broadened its praviolls),y stated '!tIle affirming the right of prison-· 
ers to complain to the courts about pri~on cotlditiol1S ~ by saying that prison
ers have the right to complain to private persons. l1Any prison regulation o~: 
practice which restricts the right of free expression that a prisoner ~'loulJ 
have erljoyed if he hau not been iml?risoned must be related hoth reasonably 
• .f and necessarily • • • to the advancement of some justifiable purpose of 
imprisonment • 0 ~ t. prisot1.er could be punished only if he acted or threatened 
to act in ~ 1vay that breached or constituted a clear a11d present danger of 
breaching the justifiable regulation. H Carothers v. Follette? 311:- F.Supp. 
1014 (S.D. N.Y. 1970). 

Regarding priso)..1ers I right of access to the media? a federal circuit 
court of aDoea1s held in 1971 that prisoners have a right to send letters to 

"" ... .... d 1 the press concerning prison management? treatment OJ: O~ken ers 9 or persona 
grievances ~xcept those ':7hich (1) contain or COt'),ce1:n :ontra~and9 or ,< 2) . con
tain or concet'n any plan of escape or devise fo'}; evadlng prlson regulat:LOllso 
The court added that lithe prisoners' right to s!?eal~ is enhanced by the right 
of the public to heet.1l Nolan Vo li'itzpatr:i.ck? l~51 F. 2c! 5l:.5 (1st Ci1:. 1971)0 
In 1972? a federal district court ruled thut a Federal Bureau of Prisons 
policy prQhibiting any intervieus bett'Jeen priso~ers, t.~':; news re~-:-o~t:rs. 't·:ras . in 
violation of the First Amendmento The court saJ.d IIPnsolls a:oe pUDlJ.c 1nstl.tu~ 
tions • • • Uhenever people are inc:.arcerateu v v1hether it 1e in a prison? an 
insane asylum or an institution such as those for the senile or retarded~ 
opDortunities? for human indignities and administrative insensitivity eJ~~st. 
Th~se thus deprived of freedom live out of the public's vieu. 'It is ,l.argely 
only through the media that a failure in a particular inst~tution.to adhere 
to minimum standardS of human dignity can be exposed 0 • ",I Haslungton Post 
v. K1eindierist

9 
1 Prison Lo Rptr. 141 _ 1"0 Supp __ (DoDoCo 1972). One ye~r 

before this decision~ a state' court in Maryland had also ordered that medla 
access to provided subject to 'reason~ble regulations 0 UcCray Vo Haryland, 
10 Cro L. Rotro 2132 (Nd~ Cir. Ct.? Clovember 1971)" 

... ", 



POLITICAL RIGHTS 

The I!'irst Amenc1ment political right of free e~cpression~ association~ 
assembly and belief has not been given much encouragement in prisor~~ and fet"7 
court decisions supporting this; right e,dst to date. 

In 1969 ~ a l'krt'7 Yorl( federal district court ruled that inmate membe:t's of 
the Black Pantli.er party are permitted to read the party magazine subjec.t to 
the correctio'nal authority I s discretion on the magazine's dissemination to 
other inmates and to ,vh/;)n and how the party members can read the periodical. 
U.S. ex rel. Shakur v. NcGrath~ 303 F. SUP!? 303 (S.D. N.Y. 1969). 

T't'lo years 1ater~ the Sostre case brought a decision in a federal circuit. 
court of appeals ~drlch included a discussion of the right to political expres
sion and belief" Sostre had been punished for expressing radical beh"cfs and 
for collecting the 'writings of black nationalists and revolutionaries. The 
court ruled that this punishment 'was illegal since it Hould llpermit prison 
authorities to manipulate and crush thoughts under the guise of regulation. ll 

Sostre v. NcGinnis~ Lfl~2 F. 2d 202 (2nd Cir. 1971). Other courts? though ru1~ 
ing that a prisoner's beliefs are protected under the Constituti,ot'l, have l.lOt 

ruled as generously in regard to the e~cpression of these beliefs. 

RELIGIOUS AND RACIAL DISCRIl11INATIOl:l 

So far? nearly all litigation over the right to the free e~cpreasion of 
religion has involved suits by Hus1ims~ and r1uslims have been instrumental in 
establishing nev rights for prisoners of all religions. 

Several federal court decisions have established that the Huslim sect is 
a religion under the First Amendment? thereby guaranteeing Iv/uslim prisoners 
the same rights as other inmates to practice and e:cercise their religious 
beliefs. Sewell v. PegC:;llou~ 291 F. 196 (l~th Cir. 1961)? Fuh'700d v. Clemmer~ 
206 F. SUppa 370 (D. D.C. 1961)~ Sostre v. NcGinnis? 334 f!'. 2d 906 (2nd Cir. 
196.!~). In Fuhlood v. Clemmer? the court also declared that even in prison a 
person has a'n absolutel:ight to embrace the religious beliefs of hb choice? 
and that it is not the ~:unctiol1, of the court lito consider the merits or fal
lacies of a religibn or to praise or condemn it~ however eJ~cel1ent or fanati
calor preposterous it rnay be~B 

Several federal cOlurts have ordered that Nuslims have an absolute right 
to receive? possess and read the Huslim bible? on either the ground that the 
bibles of the major religious denominations are freely possessed by other 
prisoners 9 or for t11e more basic reason that the Constitution guarantees the 
free e~cercise of: religion and that this guarantee includes the right to read 
and study the religion's most important scriptures. In Long v. Parl~er? the 
federal court of appeals said th~t if other religions receive religious litera· 
ture~ Nuslims may not be denied this right unless the corrections authority 
can demonstrate a I1clear and present danger ll to prison discipline. Long v. 
Parker? 390 2d 816 (3rd Cir. 19(13). HOHever~ in Halter v. Dlack\-le1l 9 the 
federal court of al?peals ruled that if a religioiis new'spaper should after a 
while develop an inflammatory effect on inmates? prison officials could act 
to avoid violence. Halter v. Dlack"'7e1l 9 l~l1 F. 2c1 23 (5th Cir. 1969). 

Some federal courts ha've sustained prison officials I argument,s that the 
ne~'lspaper Muhamm~.5!... Speal,s and Elij ah Nuhammed I s book Hessage to the Blaclt Nan 
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in America are inflatnrnatory and racist and therefore a threat to prison disci
pline (see Knuckles v. Prasse? 302 F. SUpPa 1036 (E.D. Pa. 1969)? and Abernathy 
v. Cunningham 9 393 F.,2c1 775 (4th Cir. 1968»? but most courts have granted 
HU~l1ims the right to collective iJorship and visitation by NUslim ministers 
(Selie Hallcer v. jJlaclt,(Je1l 9 and LOl1g v. Parl~er9 both cited above~ alsop see 
Cooper v. Pate9 382 F. 2d 510 (7th Cir. 1967»9 on the ground that it ivould 
be .impermissible discrimination not to allm'7 these rights to Huslims while 
permitting them for other groups. 

Cnses involving the dietary requirements of iYluslims have vaded somewhat 
as to the decisions reached. The overall outcome is that prison adm;i.nistrators 
must mal-:.e reasonable provisions for the dietary and other needs of Huslim and 
orth~dox prisoners. In 1969~ a federal circuit court of appeals decided that 
theretvas no reason '('ihy the prisoners' request for one full-course meal per 
day could not be accommodated? and \1lade this statementg IIThat penal as w'ell 
as judicial authorities respond to constitutional duties is vastly important 
to society as well as to the prisQners. Treatment that degrades the inmate? 
invades his privacy? and frustrates the ability to choose pursuits through 
tvhich he can manifest himself and gain selfMrespect erodes the very foundation 
upon ~vhich he can prepare for a socially useful life. Religion in prison sub
serves the rehabili tative function by providing an area 't']i thin ivhich the inmate 
may reclaim his dignity and reassert his individuality. But quite ironically~ 
while government provides prisoners \'lith chapelsp ministers, free sacred t~xts 
and symbols, there subsists a danger that prison personnel 'tvill demand from 
inmates the same obeisance in the religious sphere that more rightfully they 
may require in other aspects of prison life •••• 11 Barnett v. Rogers 9 410 
F. 2d 1002-1003 (D.C. Cir. 19(9). 

In regard' to the '('learing of religious symbols? a federal district court 
decided in 1961 ,that confiscation of Muslim--but not Catholic? Protestant? or 
Jeuish--religiotls medals w'as a violation of the prisoners' right nat to be 
discriminated against because of religion? and that the prison administration 
must provide 'HusUm medals from public funds as long as other reli8ious medals 
uere so provided. Fulwood v. Clemmer? 206 F. SUppa (D. D.C. 19(1). 

Racial segregation is not permitted in any prison. Follot'ling decisions 
by the O.S. Supreme Court invalidating various forms and practices of racial 
discrimination? ,the courts have consistently condemned such discrimination in 
prisons. See i~rontgomery v. Oaldey Training School? 426 F. 2cl 269 (5th Cir. 
1970)9 and Tlashington v. Lee p 263 F. Supp_ 327 (H.D. Ala. 1966). Even so? 
racial discrimination remains a commonplace grievance? but it is difficult to 
prove since the real motives are easily hidden under official cliscretionary 
acts. One federal clis'c!'lLct court? ho~vever? awarded over $l?L~OO to a black 
prisoner in 1972 upon finding that he suffered a demotion in his job assign
ment because of his race. United States e~c re1. Notley v. Rundle? 340 I!'. 
SUP;? G07 (E.D. Pa. 1972). And in another 1972 decision? a federal circuit 
court of appeals ruled that potential hostility of some uhite, inmates are not 
adequate grou1f{1 for racial :segregation of a state facility. l'1cClelland v. 
Sigler? L~56 F. 2d 1266 (Oth Cir. 1972). 

PAL'10LE 

H11en parole is deniec1~ it constitutes in essence a re-sentencing. Due 
pr,ocess in the parole-granting and parole-revocation process is ,therefore a 
critical concern to the majority of prisoners. 
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In 1971 p the Het·] Jersey State Supreme Court ruled that a parole board 
must give reasons for denying parole since such a llcourse as a general matter 
~10uld serve the ~¢lmo"t\11ec1ged interest of· procedural fairness and > • • as a 
suitable and significant iuiscipline on the Board's e;=ercise of its 't'Jic1e 
povlers. ll £lonks v. State :Joe,rdof Parole~ 50 N.J. 238 p 277 A. 2d 193 (1971). 

The Supreme Court of California? in 1972; ruled that California ,parole 
officials must discontinue their policy' of refusing parole to all persons who 
sold narcotics for profit. It added that such a policy "violates the spirit 
and frustrates the purposes of the Indeterminate Sentence Lm·] and the parole 
system.;; In re Minnis? 1 Prison L. Rptr .• 209 (Cal. Sup. Ct. ? July 21 p 1972). 
That same year? a federal court of appeals tuleu that a prisoner must be given 
a court hearing on his claim that the. parole board relied solely on his prior 
criminal record in denying parole. Scarpa v. United States Board of Parole~ 
1 Prison L. Rptr. 213? F. 2d (5th Cir~ 1972). - -, . 

Although some courts have provided for assistance of counsel at parole
revocation hearings 9 they have refused to extend procedural rights at parole
granting hearings. For e~mmp1e? see Hel1ecl1:i,no v. Os,\,ulld? 430 F. 2d l:·03 (2nd 
Cir. 1970). The right to 0 fair hearing and especially the right to counsel 
in preparation or and during the parole-granting process have as yet received 
almost no court ~~~ognition. ' 

In regard to porolees' First Amendment rights~ a federal district court 
ruled in 1971 that 0 U.S~ Parole Board decision restricting the right of a 
parolee (on parole for espionage) to travel and t.o speak and participate in 
anti-i'1D.r demonstl"ations was unconstitutional. Sobel v. Reed p 327 F. Supp •. 
129l~ (S.D~ N.Y. 1971). The court held that Fj.rst Amendme,nt 1?ights of parolees 
may be restricted only to serve valid penologicalservices p and noted that 
totalitarian states use tlrehabilitation" as a means Ot thought control? and 
that rehf\bilitation is probably best achieved by not imposing degrading and 
distrustful restrictions. Another federal district court upheld similarly 
First Amendment rights of parolees in a case where the: parolee had been re .. 
quired to obtain permission from hi's parole officer before giving any public 
speech. Hyland v. Procunier~ 311 F. SUpPa 71..l9 (N.D. C'al. 1970) •. In 1971,) a 
federal circuit court of a~peals held t~at parole conditions prohibiting a 
conVicted income .. ta~c violator from e"2ressing his llfanatical1' opinions about 
the constitutionality of federal ta:c 1aHs Has uncoT.lsti tutional p adding that 
he could properly be prohibited only from urging ot.hers to violate the la';7. 
Prth v. Templar, l}S3 F. 2d 330 (10th Cir. 1971). 

As early as 1967 ~ a federe.l district court in. New' York suppressed ille~ 
gally sei.zed evidence by lll';'] enforcement offic:i.alsand held that a parolee 
does not forfeit Fourth Amendment rights to pri~acy by agreeing to be released 
on parol.e. United States v. LeWi$~ 274 F. SUppa 1Cl~~ 190 (S.D. N.Y. 1967). 
Other courts? hOHever p have argued that parole is both a kind of custody and 
a privilege instead of a right~ and have :ruled for the admissibility of i11e .. 
gally seized evidence at paroleArevocation hearings~ In re Mar~inez? 03 Cal. 
Rptr" 382p 463 P .. 2d 73/1; (1970)~ ancl United States ,ex rel. Sperling v. Fitz M 

patrick~ 42G F. 2d 1161 (2nd Cir. 1970). Similarly, in a ~96a case, Rose v. 
Hasr~ins? a federal circuit court of appeals in Ohio held the.t paroll:! 1'7M a 
llmatter of gracell on the part of the state? and that no tangible el'l.i:itlements 
rested uith the parolee, and thatp in fact~ a revocation did not require a 
heari1'lgo Rose v. Haskins~ 380 F. 2d 91 (6th Cir. 1960). (Interestingly? 
however 9 the vigorous dissenting opinion in this case seems to have been used. 
subsequently in numerouS other circuit court of appeals decisions in granting 
certnin parolee rights£) . 

j 
I 

I 
f 
I .. 
I 
! 
r 
! 
i 

~l 
I· 

i 
1 , 
i 
I 
{ 
I 
i 
! 

''''1. • t .~ 

17 

In 1972 p the U.S. Supreme Court ruled in the now famous Norrissey case 
that a parolee :i.s entitled to a parole ... revocation hearit1.g~ and mandated that 
the parolee be given (l) written notice of charges against him~ (2) all oppor
tunity to confront and ct'oss"eJ'amine witnesses? (3) the right to present evi
dence in his OU11 behalf? and (L:.) the right to a neutral hearing officer. The' 
Court said tIThe liberty of a parolee? although indeterminate? includes many 
of the core values of unquali:Eiecl liberty and its termination inflicts a 
'grievous loss' on the parolee and often on others. It is hardly useful any 
J.oneer to tty to dp.al ui tIl this problem in terms of ~oJhether the parolee I s 
liberty is a 'right' or t. 'j?rlvilege.' By whatever name? the liberty is 
valuable and must be seehelithin the protection of the Fourth l.mendment.ll 
Norrissey v. Dre\oJer 9 4·00 .UoS. 471 (1972). 

The question of the right to counsel at. parole revocation hearings ,'7as 
left undecided by Horrissey v. Dre'i7er 9 even though in the parallel case of 
probationers the Court has ruled that they are constitutionally entitled to 
counsel at probation .. revocation hearings and deferred sentencing proc.eedings. 
Ivlempa v. Rhay? 309 U.S. 12[3 (1967). As for lower courts? they are divided on 
the issue of counsel at parole-revocation hearings. In 1971 p a federal ap
peals court held that parolees have this ri~ht. United States ex reL Dey v. 
Connecticut State Doarc1 of. Parole, £:,l:,3 F. 2d 1079 (2nd Cir. 1971). State 
courts in Hew York? Pennsylvania? and Nichigan (People e:;, re1. Menechino Va 
Harden 9 27 l'lQYo 2c1 376 (1971)~ CommoUi>7ealth v. Tinson? 4·33 Pa. 320 (1969);: 
Harren Va Nichigan Parole Board, 23 Hisc. App. 75 t}? 179 11.H. 2d 66L~)p and 
federal district courts in Fisconsin? California? and Florida (Goolsby v~ 
Gagnon 9 322 Fa SUP!? 296 (EQD. His. 1971)~ Mozir..go v. Creven 9 34·1 F. SUppa 2% 
(CQP. Cal. 1972);; Cottle v. Haimrright, 330 F. SU)?p. 019 (H~D. Fla. 1972»)p 
have handed dOI'ffi similar decisions. • 

Courts Hhich have c1ecickd that parolees are not entitled to counsel at 
parole~revocatiQn hearings include the Third? Si~{th~ and Tenth Circuit Courts 
of A!?peals. United States ex rel. IIalprin v. Parker~ l~Hl F. 2d 313 (3rd Cir. 
1969)v Rose v. Hasldns? 300 F. 2d 91 (6th C:i.r. 1968h and 'Hilliams Vo Patterson, 
309 F. 2d 374 (10th Cir. 1960). 
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RESOURCE MATERIALS/POS'r-SCRIPT 

Sources used in the Qreparationof this IJor!dng; paper have beeng 
, 

The Rights of Prisonersg The Basic ACLU Guide to a Prisoner's Rights p by 
David Rudovskyo Avon Books? 1973. 'l'hisbOO'it is also lcno'm1 as the ilACLU 
handboo~( on prisoners I rights ~ 11 and its importance as a handbook was under
lined in a January 1974 out-of-court settlement of an Ohio lal'7suit concerning 
prisoner abuse. The agreement called for the Americ~n Civil Liberties Union 
to provide to the Ohio Department of Rehabilitation and Correction? iJith the 
understanding that the Department in turn must distribute copies of the hand
book to all present and? for 'a period of si}c months p all incoming prisoners 
at the Southern Ohio Corre;ctional Facility at Lucasvine. Laceyp et a1. v. 
Gaver p et !ill.? U.S. Dist. Gt. p SOo Dist. Eo Div. 

The Rights of Americans?' Norman Dorsen 9 e,d. Random Housep Neu York? 1970 9 197r:---

Constitut:i.ona.1 Rights of Prisoners p by John N.Palmer. The H. Ho Anderson 
Companyp Cfncinn.rtT? 1973. 

The National Advis~Comnission on Criminal Justice Standards and Goalsg 
Col:rections. 19730 

Nany thanks? elso p to Audrey Brodzinski and Joyce Keller at ACLU-Ohio office? 
'1ho ans~'Jered our many calls regarding pending litigation in Ohio i1ith patience 
and accuracy. 

Renate Taylor 
Member? Justice Committee 
League .of ~'1omen Voters 9 Ohio 

.......... ___ • __________ L-____ ~~ __ , ___ w~ .• -.~~~ 




