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FOREWORD 

This paper is one of a series of papers commissioned by the Insti-

tute for Urban Studies of the University of Houston to explore the im-

pact of the Texas Constitution ort the people of Texas. It is the goal of 

this series to stimulate a more enlightened dialogue concerning the central 

issues involved in the revision process and to render that process as 

responpive as possible to the needs of the state. 

The Impact Series was financed in part under the Provisions of Title 

I, Higher Education Act of 1965, "Community Service and Continuing Educa-

tion Program," administered by the Coordinating Board, Texas Colleges and 

University System. Colonel Wilbur W. Hurt is Director of the Community 

Services ?rogram. Additional funding for this paper was provided by the Hogg 

Foundation. 

Institutions cooperating in this series include the Institute for 

Urban Studies, University of Houston; the Institute of Urban Studies, Uni-

versity of Texas at Arlington; and the Lyndon Baines Johnson School of 

Public Affairs, at the University of Texas at Austin. Also cooperating in 

the project is the Texas Advisory Commission on Intergovernmental Relations. 

Coordinating of the Impact series was undertaken by Thomas C. N. Evans 

and Ruth Whiteside of the Institute staff. Special appreciation is ex-

tended to Mr. Glen Provost for his work in the initial stages of the project. 

The Institute for Urban Studies and the cooperating institutions express 

appreciation to the many persons responsible for the creation of the papers. 

John E. Bebout 
Program Director 
Institute for Urban Studies 
University of Houston 



.j , 

.. 
,d 

ACKNOWLEDGEMENTS 

Numerous persons and organizations contributed to this study. 

We would like to express our appreciation to the Hogg Foundation for 

financial support for this project and to the Institute for Urban 

Studies at the University of Houston for their comments and suggestions. 

Special thanks is due to Mr. John Bebout and Mr. Glen Provost who 

aided in the initial conceptualization of the project and in securing 

its acceptance as a portion of the very important constitutional re-

vision studies. 

Special thanks also go to our contributors who spent numerous 

hours on original drafts and who suffered through editing and redrafts. 

These include Dr. John Kennedy, Dr. Mary Almore, Mr. John Reifenberg, 

Mr. Robert Bogomolny and Dr. Charles Friel. We would also like to 

express our appreciation to Mrs. Elva Barger for her diligent typing 

and to Miss Barbara Yablonsky for editorial and proofreading support. 

July 1973 Allan K. Butcher 
James W. Stevens 
Gloria W. Eyres 



... r' 

CONTRIB UTORS 

JAMES W. STEVENS is t.he Director of Academic Programs for the Institute 
of Urban Studies, the University of Texas at Arlington. Previously he 
was the Director of Criminal Justice Programs (1972-73) and Assistant 
Director for Information Systems (1969-72); also at the Institute of 
Urban Studies. Dr. Stevens received his B.A., M.A. and Ph.D. in 
political science d(~grees from Florida State University. Immediately 
following completion of his academic program, Dr. Stevens taught at 
the University of Maryland for three years. During the past several 
years, Dr. Stevens has directed a number of major research and develop
ment projel[:ts in the area of information systems and criminal justice 
in particuiar. These included the Texas special project under the 
national P~oject SEARCH. Dr. Stevens has presented numerous professional 
papers to organizations such as the Urban and Regional Information 
Systems Association and the Southwestern Social Science Association, 
and has authored and co-authored several articles, book reviews and 
other publications. 

ALLAN K. BUTCHER is an associate professor and graduate advisor for 
criminal justice programs in the Institute of Urban Studies, The 
University of Texas at Arlington. From 1969 to 1973 Dr. Butcher held 
the Armstrong H. Chair of Government at Texas Wesleyan College in Fort 
Worth. He had been associated with the Institute in a number of 
research projects prior to joining the faculty full time in June 1973. 
Dr. Butcher received his M.A. in political science from the New School 
for Social Research in New York City, and, in 1970, his Ph.D. in 
Government from the University of Tex.as at Austin. He was elected a 
Danforth Foundation Associate in 1969. From 1963 until 1969 Dr. Butcher 
was on the faculty of the Department of Government, Southwest Texas 
State University, San Marcos, Texas. He has authored and co-authored 
a variety of papers, articles, and reports and served as a consultant 
to such organizations as the North Central Texas Council of Governments. 
Dr. Butcher has attended law school at Southern Methodist University in 
Dallas. 

JOHN W. REIFENBERG is a member of the research field staff of the Police 
Foundation. In this capacity he is involved in the evaluation of several 
innovative programs being carried out by the Dallas Police Department. 
Mr. Reifenberg has his Juris Doctor degree from the University of Denver 
and is a candidate for hw Master of Arts in psychology from that 
university. He has participated in several research projects related 
to the administration of justice and has taught legal seminars while 
at the University of Denver. Mr. Reifenberg is an adjunct assistant 
professor in the criminal justice program at the University of Texas 
at Arlington. 



.. 

ROBERT L. BOGOMOLNY is an associate professor in thu School of Law, 
Southern Methodist University. He has his law degree from Harvard 
University and was a member of the Special Projects and Legislation 
Section of the Criminal Division of the Department of Justice in Washington, 
D.C. for two and a half years. He has also been a staff member of the 
VERA Institute in New York City where, at the r.equest of the mayor, 
he established the city's first methadone treatment program. Mr. 
Bogomolny has been associated with the Bureau of Narcotics and Dangerous 
Drugs and has. been engaged in the private practice of law for several 
years. At SMU Mr. Bogomolny is the Director of the Center for Police 
Development. 

JOHN E. KENNEDY is a professor of Law at Southern Methodist University. 
Mr. Kennedy's law degree is from Notre Dame, and, in addition; he has 
a Master of Laws and a Doctor of Juristic Science degree from Yale 
University. He is a member of the Minnesota bar and is admitted to 
practice before the United States Courts of Appeal for the Fifth and 
Sixth Circuits. Following his gradl,la,tion from law school at Notre 
Dame, Mr. Kennedy served as a lieutei.lant in the United States Coast 
Guard. After leaving the service he was clerk to Chief Judge Edward 
J. Devitt of the United States District Court for the District of 
Minnesota, engaged in private practice, and has taught for a number 
of years. Among the law schools at which he has taught are the 
University of Kentucky, the University of Illinois, George Washington 
University and Florida State University. Mr. Kennedy has a particular 
interest in civil procedure and judicial administration. He has 
published a number of articles and book reviews in these areas and was 
co-revisor of a number of chapters in Moore's Federal Practice. 

CHARLES M. FRIEL is a member of the faculty of the Institute of 
Contemporary Corrections and Behavioral Science at Sam Houston 
State University in Huntsville, Texas. Dr. Friel received his B.A., 
M.A. and Ph.D. in psychology from The Catholic University of America 
in Washington, D.C. Dr. Friel has published extensively in the fields 
of psychology and criminal justice and is well-known for his work in 
the National Project SEARCH. 

MARY G. ALMORE has been an adjunct professor in the Institute of Urban 
Studies, The University of Texas at Arlington, for the past year, and 
will join the criminal justice faculty full time in September. Dr. 
Almore received Master of Science degrees in criminology and in 
psychology from Florida State University in Tallahassee and her Ph.D. 
in psychology from Texas Christian University. Since 1965 she has 
taught in the Department of Psychology at Texas Wesleyan College in 
Fort Worth; she previously served as a school social worker and a juvenile 
probation officer. She is a member of the American Psychological 
Association and the American Society of Criminology and has been a 
consultant to the Fort Worth Human Relations Commission. 



I ~ 

. ;. ~ 

TABLE OF CONTENTS 
Page 

Foreword by John E. Bebout 

Acknowledgements 

Contributors 

Introduction . . . . . . . . . . . . . . . . . . . . . . . . . 1 

The Criminal Justice System 
Allan K. Butcher and James W. Stevens. • • • . . . . . . . 6 

Law Enforcement 
John William Reifenberg, Jr. • . . . • • . . • . . . . . . .27 

Criminal Prosecution and Defense 
Robert L. Bogomolny. . . • . . . . • • . . . • • . • . . . .54 

The Judiciary 
John E. Kennedy . . . . 

The Texas Correctional System 

. . .. . . . . . . . . . . . . . 79 

Charles M. Friel . . . . . . . . . . • . • . • . • . . . . 134 

Probation and Parole 
Mary G. Almore . . . . . 

Summary of Recommendations 

Selected Bibliography • . . 

.... • 177 

• • 206 

. . . . . . . . . . • • 210 



INTRODUCTION 

Crime and the fear of crime have become topics of widespread 

discussion and concern among American during recent years. The Federal 

Bureau of Investigation (FBI) has noted that during the five-year per~ 

iod ending in 1971, reported crimes in the United States increased a 

total of 83 percent while the population increased only 5 percent. l 

During that same five-year period violent crimes, as defined by the 

2 FBI, increased 90 percent. The Uniform Crime Reports for 1971 shows 

that the reported crimes in Texas during the year 1971 increased in 

every category Gxcept theft. 3 During that year, for example, murder 

in Texas increased 15.3 percent, ropbery 20.1 percent, aggravated as

sault 14.3 percent.4 

A disquieting feature of considering crime and its impact on Am·· 

ericans i-s the realization that life need not be this way. The omni-

present nature of crime throughout the world is a "fact of life" 

accepteq by most people, although perhaps grudgingly and re1uctan~ly. 

There are, nevertheless, areas of the world and even sections of 

this country where the crime problem is dramatically less than in 

others. Citing again the. 1971 Uniform Crime Reports, the murder rate 

for the United States as a whole was 8.5 per 100;000 population. s 

In Houston, however, the reported murder rate was 18.1; in Corpus 

Christi it 6 was 16.1; in Dallas, 15.5. In Honolulu, during the same 

year, the murder rate was 4.8 or about one fouvth that of the several 

1 
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Texas cities cited. 7 

Even more persuasive is the recognition that many of the west-

ern European cou~tries have murder rates less than one hundredth 

those of many American cities. 
Murder rates such as 0.08 per 100,000 

population for Norway, 0.40 for Denmark, and 0.36 for England and Wales 

are fairly typical. 8 D " 1971 h ur1ng , t e FBI estimated that there were 

339 murders in the Greater Houston h" h h area w 1C as a population of over 

two million. 9 
England and Wales, with a total population of over 

fifty-six million persons, typically has b 150 
a out murders each year. 

A recent reported murder rate for Canada of 1 .81 shows that this is 

not a phenomenon peculiar only to the other side of the Atlantic 

Ocean. lO 

Perhaps crime cannot be eliminated, but obviously it can be 

reduced. The question everyone is interested in is how can it be re-

What are the elements 0f a socie,tY';n' 1 d' 
~ genera an a system of 

duced. 

in particular which can lead to such a reduction? What changes 
justice 

in the organizations or operations of law enforcement' agencies, prose-

cution and the courts, and corrections would 
result in a safer society? 

How can we increase the level of the "domestic peace and t ·1·" ranqU1 1ty 

promised by the United States Constitution? 

This report was prompted by a recognition of these problem 

areas, coupled with the impending revision of the 
Texas Constitution. 

The writing of a new constitution for the State of Texas offers an 

unusual, if not unique opportunity to cr;tl,"cally " h 
~ exam1ne t e instru-

ments of 'government and to' make those modific'ations necessary to re

flect the latest and best methods of., ensuring that government is respon-

3 

sive and responsible to the demands and needs of the people. Thus, 

this report has been prepared to provide the members of the Constitu-

tiona1 Revision Commission with the information and understanding of 

the criminal justice system in Texas needed for their task of making 

recolnrnendations to the Constitutional Convention meeting in 1974. 

As important as individual facts or pieces of information con-

tained herein is the report's general overview of the criminal justice 

system in Texas. This system overview will be emphasized to provide 

the commission members with a general framework within which to make 

considerations and evaluations regarding the criminal justice system 

and constitutional revision. The report will provide an appreciation 

and understanding of the multiplicity of actors and decision points 

and of the interrelationships which characterize the criminal justice 

system in Texas. This approach is based on the belief that in 0 rder 

to comprehend the organization and operations of anyone particular 

part of the criminal justice system, it is vital that the role and 

place of that part within. the larger whole be. understood and appre-

ciated. 

,For members of the commission, this report wi'll provide the most 

current resource materi'als available. It is aimed at establishing 

an appropriate background and an awareness of recent research and 

theories 'being discussed by scholars and practioners in the criminal 

justice system. For the purposes of th~s report, the criminal justice 

'system has been divided into five £unctional areas: 'law enforcement, 

prosecution and defense, the judiCial process, institutional correc-

tions, and probation and parole. Specialists in each of these areas 
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have written separate chapters in which they have discussed the present 

status of each of these functional areas in Texas; they have identi-

fied and analyzed~the perceived weaknesses in the current situation; 

in most cases they have outlined how other states have responded to 

similar problems or weaknesses; and finally they have skl~tched out the 

alternatives available to the commission members or others in respond-

ing to these issues. An appropriate bibliography has been provided 

for each siubject area to facilitate gathering additional information 

or researching particular points by the members of the commission or 

its staff. 

The fi.rst chapter of the report is an introduction to the ~d."':' 

minal justice system which discusses the place of the system within 

the general governmental organization and then concentrates on the 

"systems" approach to the consideration and understanding of the cri-

minal justice activities in the state. The step-by-step path taken 

by an exemplary criminal case is detailed to provide an illustration 

of the system as it now operates in Texas. Chapters two through six 

deal with law enforcement, the prosecution and defense roles, the judi-

cial funct;ion, institutional corrections, and probation and parole, 

. respectivC;'!ly. The final chapter contains brief concluding remarks 

and. pulls ,together the recommendations from the other chapters. 

"" .. , -
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CHAPTER I 

THE CRIMINAL JUSTICE SYSTEM 

Allan K. Butcher 
James W. Stevens 

The University of Texas at Arlington 

The criminal justice system is a part of the larger political 

organization of the society. Although not often thought of in such 

a context, it is as much a political organization as is the legisla

ture, the school board or other political institutions. While poli-

tics can be defined in various ways, such as the authori~ative a~lo-

cation of scarce resources, more simply put, it is the process for" 

deciding who gets what, when, how, and at what cost to whom. The 

decisions made by the personnel of the criminal justice system deal 

essentially with these issues. Questions such as the distribution 

of police resources, whom to arrest, what charges are to be filed, and 

what po itical decisions. sentence is to be imposed are all examples of I 

They represent decisions that allocate benefl."ts to I h some peop e in t e 

community and impose costs to others. 

The overriding purpose of the criminal justice system is usually 

stated as enforcing or carrying into effect the legal norms of the 

community. The norms most closely identified with the criminal jus-

tice system are those of orde "t d h r mal.n enance an t e protection of 

the individual from harm by others. To accomplish these ends, the cri-

6 
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minal justice system acts upon those persons who are in violation of 

community norms. In order to protect the community, the criminal 

justice system removes; either temporarily or permanently, those mem-

bers of the community who present a threat to the safety of themselves, 

others, or property in the community. 

The system provides machinery for the inculcation of legal 

norms in an effort to "reform" or "rehabilitate" those who have not 

sufficiently internalized those norms and who have violated the stand-

ards provided by the community. By acting on these transgressors the 

criminal justice system also exacts a measure of punishment or revenge 

for those who have been harmed by the transgression. Besides the pur-

pose of revenge, this also provides an example to others in the com-

munity of the penalties that accrue to those who violate the norms of 

behavior" Thus the system alleg~dly acts as a deterrent to those who 

might at: some later date violate or consider violating the standards 

of the community. 

The domestic peace and tranquility, or "law and order," are not 

the only values in any society. The promotion of one set of values 

often entails the limiting of others and herein lies a dilemma. A 

system that places an exceedingly high value on one particular norm 

to the virtual exclusion of others normally faces few problems in that 

area. A totalitarian system of government, for example, places great 

importance on stability and order and is usually willing to pay t1:~~ 

necessary price for such security in the coin of individual freedom. 

It is not difficult to design a system that will provide a maximum 

of safety, security and orderliness. 
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Democracy is a difficult form of government within which to. work 

because it places great importance on 'Values that are often in con"":' .,:,~; 

flict. On the ,one hand ·democracy emphasizes the freedom of the indi-' 

vidual. On the other hand, basic democratic theory recognizes that 

freedom and even democracy itself can only exist where there is sta-

bility arid order. Too much security, too much government interference 

in the lives of the people stifles freedom; insufficient security and 

order is chaos,' if not anarchy, in which little freedom can survive. 

Achieving the fine balance between security and order on the one 

hand and individual freedom and rights on the other, is the difficult 

task faced by designers of the criminal justice system in a democracy. 

Criminal Justice Systems and Processes 

The criminal justice system, as generally referred to, consti-

tutes a conglomeration of agencies and officials at all levels of 

government. Richard A. Myren provides the following definition: 

For the purpose of this essay, a criminal justice 
system is defined as the aggregate of agencies 
(police, prosecution, courts with jurisdiction 
over violations of the criminal law, probation, 
parole, correctional agencies, and specialized agen
cies ••• ) .that have responsibility for enforcement· 
of the criminal law. l 

This definition includes any agency that is legally mandated a range 

of responsibility for criminal law enforcement. As such, it consti-

tutes a legal or formal definition of the criminal justice system which 

is based on legislative mandates. 

A different type of definition of the criminal justice "system" 
, ' 

is provided by Feild, Manson, and Bell •. Their definition is based on 

, : 
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the activities of criminal justice agencies and is stated as follows: 

The system is--in an ideal sense--a series of se
quential, interrelated activities which includes 
apprehension, prosecuti.on, conviction, sentencing 
incarceration, and reha:bilitation of offenders. 2 

However, they further state that "the three main institutions of the 

criminal justice system are the police, the courts, and the correc-

tional agencies." 

These definitions represent the two main types of definitions 

now in use by both practioners and students of the criminal justice 

process. The first emphasizes and is based on the components of the 

process or the agencies that handle criminal law enforcement activi-

ties; it is essentially a legal or fo~al definition stemming from legis-

lative mandates and organizational procedures and structures. The se-

cond type of definition is based on activities that are carried out 

by these agencies and would not be limited by strict 'Organizational 

boundaries. 

Current criticisms aimed at the use of the term "system" to refer 

to the total set of enforcement, judicial, and custodial activities 

contend that no integrated, coordinated, and interactive set of 

processes exist and that the term "system" is a misnomer. These analyses 

contend that a "non-system" exists and that the term "process" would be 

more appropriate to refer to the activities under evaluation. "Non-

system" in this sense is intended to refer to the :fact that a cohesive 

and strong structure does not exist to provide coordination of acti-

vities. 

Some difficulty also exist.s with the application of the term 
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"system" to individual components or agencies in the criminal justice 

process. Often law enforcement, judicial, or corrections agencies 

refer to their ovm function as a "system" rather than as a "subsystem". 

The IIjudicial system" is used by judges and lawyers; the "law enforce-

ment or police systemll is frequently found in discussions of these 

functions; and "correctional systems" is a term used when referring to 

the set of institutions concerned with incarcerating convicted persons. 

Normally, the criticisms of the crimina1 justice system are framed 

in terms of lack of coordination. The inefficient processes that seem 

to characterize the total workings of the system lead to claims that 

no central direction exists and that no interaction among agencies can 

be achieved to provide satisfactory processing of individuals through 

the system. The autonomy of the various agencies contributes to this 

image since each agency can formulate its own procedures and processes 

without complete communication and consideration of other agencies! 

activities. 

In this regard, Feild, Manson, and Bell note that: 

However crucial this lack of adequate resources may 
,be, Qther weaknesses a re no less apparent and no 
less vital: efficiency often suffers because re
sponsibility is widely dispersed among different le
vels of government; few effective planning and 
c<?ordinating structures exist; baa'ly needed and pos
itive changes at times come all-too-slowly; perspec
tives are fr,equently ill-defined oJ:' misallocated. 3 

In a sec.c;mci work, they state: 

,WE; {ike to think of the criminal justice system--in 
an ideal- sense--as an orderly and sequential progression 
of events •••. However, in its day to day operation, 
the criminal justice system falls far short of this 
ideal., ' The three primary in.sti.,tutions .Q:e the systern--

:'1 
I 
\ 

{ 
1.1 

the police, the courts, and the cor'cectional 
agencies--find their tasks complicated not only 
by a lack of communication and cOlordination, 
but also by the legal and administrative s4par -
ation of their powers and responsibilities. 

The literature on criminal justi.ce organizations and activities is 

filled with similar comments. Throughout the waterials dealing with 

the "system" as it now exists, there appear numerous comments cri'tical 

of the level of cooperation and coordination existent. 

For these reasons, "systemll as a term to denote the full range 

of activities involved in processing accused and convicted persons 

is considered to be inaccurate. However, it is apparent that those 

individuals most critical of the current organizational arrangements 

co'ntinue to use the term in spite of the inadequacies of the process. 

There appears to be an assumption that "system" can be used to denote 

a wide range of agencies that are loosely grouped according to similar-

ity of responsibilities and because the agencies deal with the same 

subjects. 

A related problem is that of dealing with indivinual agencies 

as "closed systC:!ms" with impermeable boundaries. Because of the 

apparent or claimed autonomy of agencies as noted above, they are often 

conceptualized as individual units isolated from other agencies and 

from the rest of the society. As such they do not have to deal con-

tinually with their environment, but make their procedures and poli-

cies without constant and thorough consideration of other agencies deal~ 

tng with the same subjects. 

Similarly, some authorities on criminal justice processes pre-

suppose a closed system concept when analyzing criminal justice activi-

I, 
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ties. This tendency leads very quickly to the conclusion that the 

total set of functions that are loosely grouped for purposes of 

analysis do not c.onstitute a "system." When utilizing the closed 

system perspective, one must assume a tight and autonomous organiza-

tiona I unit which works in isolation from the environment. It is ob-

vious from even a cursory examination of the total process that cri-

minal justice agencies do not constitute a closed system. 

Katz and ,Kahn point out several difficulties encountered in 

using the closed system perspective. They note: 

T~e major misconception is the failure to recog
nize fully that the organization is continually 
dependent upon inputs from the environment and 
that the inflow of materials and human energy is 
not a constant •••• 

A second error lies in the notion that irregular-
ities in the fUnctioning of a system due to envir
onmental influences are error variances and should be 
treated accordingly ••.• 

Thinking of the organization as a closed system, 
moreover, results in a failure to develop the intel
ligence or feedback function of obtaining adequate 
information about the changes in environmental 
forces ••.• 5 

All of these problems are evident in the literature dealing with cri-

minal justice processes. 

Katz and Kahn argue for the use of an "open systems" concept 

which will~ to a great degree, eliminate many of the problems incurred 

in the use of the closed systems perspective. A number of comments 

made'in regard to, utilization of the systems approach should be re-

peated here.' First, they point out that social systems, as we consi

der th~ criminal justice system, are "'contriven systems." As they 

'"" ., ?''t _ 
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state "they are made by men and are imperfect systems. They can come 

apart at the seams. overnight, but they can also outlast by centuries 

the biological organisms which originally created them.,,6 

System in their approach "is a structuring of events or happenings 

rather than of physical parts and it therefore has no structure ~part 

from its functioning.,,7 Thus while we may think of <:n automobile as 

a set of interrelated parts or of a biological organism as a set of 

subsystems integrated to provide mutually supportive outputs, it is 

impossible to consider the "criminal justice system" likewise. The 

criminal justice system is not a physical entity bound by the laws of 

physics producing firmly expected results under constant conditions. 

It is a set of contrived behaviors originated and reproduced over time 

to deal with constantly changing environments and subjects. 

In the everyday use of the term system, most individuals are util-

izing a concept based on the assumptions of physical laws. It becomes 

apparent that this definition will not suffice since it departs signi-

ficantly from reality and fails to explain the interworkings of cri-

minal justice processes. Katz and Kahn commented that "there has been 

no more pervasive, persistent, and futile fallacy handicapping the 

social sciences than the use of the physical model for the u~derstanding 

of social structures.,,8 It is thus necessary to depart from closed, 

physical system models fcrr purposes of analyzing social systems and cri-

minal justice systems. A redefinition in terms of events or p~tterns 

of behavior is essential with the elimination of a basic concept based 

on parts, components or, in the case 0 f the criminal justice sys tem, 

agencies. While the previous definitions are valuable in everyday 
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discussions, they do not provide a workable concept in the social , 
systems sense. 

A more app:r:opriate definition may be formulated in terms of the 

processes, protedures, and behavio:rs developed to provide for criminal 

law enforcement. The Advisory Commission on Irri::ergovernmental Rela-

tions offered several' comments which are valuable along these lines.' 

Their report on state-local relations notes:. 
, 

In a 60nstitutional democracy, a criminal justice 
system involves a process whereby society seeks 
,to enforc.F.' the standards of conduct necessary to 
protect i~di vidua Is and the community. 

'It operates by apprehending, prosecuting, con
yicting, and sentencing those members of the com
munity who violate the basic rules of group exis
tence as determined by duly sanctiqnedconstitu
tional ihd statutory processes. 9 

These statements provide an initial emphasis on the activ;Lties and 

functions of criminal justice agencies and direct attention to the 

behaviors of individuals and how these agree with societal no'rins as 

promulgated in constitutional and statutory documents. 

T.t is possible and even desirable for some purposes to eventually 

group the identified behaviors into iarger categories. For instance, 

when writing basic organizational doc~ments such as state constitu-

tions, the behaviors functional for law enforcement may be aggregated 

into components that can be treated in a similar manner. Eventually 

the concept of organization ,can be introduced and "agencies" or IIdepart

ments" created 'to coverall officials or all behaviors considered to be 

appropri'ate ly grouped'. 

This is a point at which the "parts" becoine viaible in a physi-
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cal setls.e, but also a point at. which' it is necessary to guard against 

moving back to a closed system-physical system perspective. It must 

be continually kept in mind that the aggregations of behaviors into 

lIagenciesj, is a convenient way t~ grQup and organize hUman beings for 

carrying out work activities and not a formulation of a physical 

system thaf obeys the laws of chemistry and physics. The agencies 

or organizations created are not parts of the system, but simply 

groupings of people withbehaviot'sfunctional for similar system objec-

tives. 

It was with these thoughts in mind that this report on the cri-

minal justice proc~ss was initiated. Three basic functions were delin-

eated to encompass the research desired. These are: 

FUNCTION ACTIVITY AGENCY 

Enforcement Patrol Police 
Apprehend Sheriff 
Arrest State agencies 

Adjudication Charge Courts 
Prosecute Prosecution 
Judge Defense counail 
Defend 

Custodial Incarcerate Prisons 
Counsel Jails 
Advise Parole 
Train Probation 
Observe 

For convenience, this report is divided into agen,cy-related components-

which reflect organizational patterns at this time. A concern in uaing 

this approach is that the reader not lpse sight of the system as a 

whole. In order to ensure an awarenegs and appreciation of the total. 

criminal justice system, the l}e~t s,.ection traces a typical felon~,case, 

'.! 
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through the various agencies and operdtions. 

A TyPical Felony Case 

Any attempt to sketch the path taken by a "typical" violation of 

the criminal laws, even though restri.cted to the State of Texas, has 

very real limitations. Within the State there is a great variety of 

ways in which criminal cases are handled. This is primarily because 

there are So many separate decision'points in the proc~ss and ~o ~any 

different decision-makers, most of whom operate within relatively broad 

ranges of discretion. Thus, trying to generalize sufficiently to cover 

these possible alternatives without at the same time becoming too vague 

is a difficult task. Regardless of these limitations, however, su~h a 

description can be of definite value as a device to show the inter-

relations among the various agencies and to show the likely 'sequence 

of events in the processing of a criminal case. 

The Arrest Stage 

For the purpoSes of this illustration, we will assume that an 

adult male has been arrested as a result of a felony which has occurred 

within the sight of the arresting officer. If the offense had not 

occurred within the presence of the officer, or within,the presence of 

another person who related this to the officer, it would have been 

necessary to 6btain a wariant from a magistrate before the arr~stcotild 

be lawfully made. Once the man has been arrested "he is immediately 

advised of his constitutionally guara:nte~d rights by means of what is 

commonly called the "Miranda warning." The person is advised that he 

has the 'fight to remain s~lent andthata:nythi'ng he'says can be used 

'i'XJ.'~~':,"_"""·""'_'_'U"'~._ .. "''''''t'9I'''''''''''~_~ _____ ................. i. __________________ ,;..,..;..-;..._ .. ~, 
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agaihst him in court; that he has the right to the presence of legal 

counsel and that if he cannot afford such counsel, the state will 

appoint an attorney for him and that he need not .say anything without 

the attorn~y present. Any information obtained from the arrestee after 

the arrest and prior to the Miranda warning is inadmissable in court, 

so there is considerable incentive for giving the warning as soon as 

possible following the actual arrest. Should the individual elett to 

waive his rights and talk to the officers without the presence of legal 

counsel, there is a "heavy burden" on the state to show that the waiver 

was made knowingly, intelligently, and willingly. 

Following the arrest, the man is taken to the city jail (assuming 

he was arrested by city police) and held there while the arrest report, 

offense report and other documentation are prepared. Once this material 

is completed, it is taken to the prosecuting attorney's office where an 

assistant district attorney goes over the documentation to determine 

whether to file charges and, if so, what charges are to be ,filed. If 

there is going to be a delay in the decision, perhaps because of a week-

end 'or other reason, the prisoner is taken before a magistrate where he 

again is given a l>-firanda type warning. Here it _is common to' have the 

prisoner sign a statement stating that he has been gi~;ci.f the warning 

and that he does understand the nature of the warning. 

Once the decision to file the charges has been made, the complaint 

is written and filed in justice of the peace court. The complaint is 

often accompanied by a notation made by the prosecutor of a recommended 

amount of bail to be set' by the justice of the peace. HUh the filing 

of .the charges, the prisoner is transferred to the county jail where 
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he remains until he raises the amount of bail set by the justice of the 

peace or until action on his case results in its going forward or exit-

ing from the ~ys~~m. At the county jail he is fingerprinted and photo
r', 

graphed, and copies of the fingerprihts are s·~n.tto the Federal Bureau 

of Investigation in Washington and to the Department of Public Safety 

in Austin. This is done to get: the fingerprints classified and to obtain 

an up-to-date criminal history of the individual. These criminal hist-

ories are commonly called "rap sheets." Soon after being transferred 

to the county jail, the prisoner is taken before a magistrate for a 

preliminary hearing. Here a Miranda warning is given again, even i.f· 

it has already been given by the city police. Great care is usually 

taken to .ens~re a record of the.prisoner having been exposed,to these 

constitutionally required warnings. 

The Texas Code of Criminal Procedure ftllows for an examining 

trial to be held before a justice of the peace after the filing of the 

charges. This is to determine whether there are sufficient grounds to 

warrant holding the subject and, importantly, it serves to provide the 

defendant ,with some information regarding the case against him. In 

some counties however, this examining tria.l is used, very infrequent ly. 

The Prosecution 

Once the decision to file the charges is made, the case is assigned 

to an assistant district attorney in the felony section of. the office. 

The evidence is gathered and presented to a grand jury usually as soon 

as possible after the filing of the charges. Once the grand jury considers 

the matter there normally is no examining trial since both of these proce-
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dures serve basically the same function: the determination of the 

sufficiency of the evidence to warrant the holding of a trial. The 

grand jury usually has more members thana regular trial jury, and it 

is their responsibility to consider the evidence presented by the 

prosecuting attorney. 

Normally the defendant is neither present nor represented at the 

grand jury hearing. If the grand jury votes that a trial is warranted 

by the evidence presented, it returns an indictment or what is known 

as a lItrue bill." If the grand jury decides that the evidence does not 

support a decision to hold a trial, this is known as a "no bill" and 

results in the matter being dropped, the prisoner released and the 

proceedings ended. 

Following the return of the indictment by the grand j~try, the 

individual is required to be present before a district judge for the 

indictment to be read to him and to be asked how he pleads to the charge. 

At this arraignment, reconsideration of the amount of bond is possible, 

and the amount may be raised or lowered according to the situation. If 

the individual pleads guilty to the charges, he is bound over for senten-

cing. In the interim between the pleading and the sentencing, some 

judges ask that the probation officer make a presentence investigation 

of the defendant's background and look into such areas of the defendant's 

life as needed to gather information required to make an appropriate 

sentencing decision. Some judges decline to use presentence investiga-

tions however, even when these are available. Other judges do not have 

access to such reports because there is no probation office in that county 

or. district and no other machinery is available for gathering this 
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information. 

In the abaence of a plea of guilty at the arraignment. the case 

is set for trial. DUring the period between the return of the indict-

ment (or even earlier) and the trial, there are negotiations between 

the prosecuting attorney and the defense counsel regarding the case, 

It ::.:s during these conversations that an agreement is often worked 

out between the two. This is commonly known as "plea bargaining", 

"trading out ll
, "copping a plea" or any of sever:al other terms. In 

essence it is a bargain between the two attorneys, approved by the 

defendant and the prosecuting attorney's superiors, that the prosecu-

tion will make some agreed-upon concession in return for a plea of 

guilty. This concession i8 frequently a reduction of the charge, such 

as from aggravated assault to a simple assault or from armed robbery 

to robbery. Other considerations might be made, such as a promise to 

drop other charges in return for a guilty plea on one particular char3e~, 

or a pro~ise that the prosecution will recommend a less~r or perhaps 
i; 

probated sentence. Plea bargaining is involved in a very large number 

of the cases. If no bargain is reached or if the defendant or some other 

actor refuses to go along with the deal reached by the attorpeys, 'the 

case is set for trial. 

A short time before the trial, often about ten-days or so, a pre-

trial conference may be held. At this conference the case is discussed 

by the two attorneys and the judge. Issues are identified and agree-

ments on basic proceedings are made. While pretrial conferences are not 

uniformly used, they often are functional ,in tha~ they. provide a means 

of narrowing the scope of the trial by allowing the identification of 
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those issues upon ~hich there is no controversey and the exchange of 

names of the witnesses to be called, evidence to be submitted, and the 

procedures to be followed. These prior agreements can facilitate an 

efficient trial. 

The T:r:ial 

At the trial the defendant has the choice of having the case 

heard before the judge, that is a "bench trial," or before a jury of 

twelve persons ~elected from the voting lists of the district. Simi-

larly, if the defendant chooses to have a jury trial he may also elect 

to have the jury determine the sentence to be imposed should he be 

found guilty or he may have the judge decide on the sentence. If the 

trial is to be before a jury, the first matter of business is the 

selection of the jury members. The panel is called and individuals 

questioned regarding their 'knowledge of the case, possible bias or 

interest in the outcome of the case, and other matters that would indi-

cate good cause why that person should not be impaneled. Any number 

of prospective jurors may be eliminated from the panel for good reason. 

In addition to these "challenged for cause,1I each attorney is allowed 

a limited number of "preemptory challenges" or challenges he wishes to 

make for other than demonstrably good cause. If an attorney exhausts 

his preemptory challenges before the panel is completed, the judge has 

discretionary power to allow him additional challenges. 

The trial begins with opening statements by the attorneys, and 

then the pros.ecuting attorney presents the case for the state. Witnesses 

are called, and evidence is introduced to establish the case against the 
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defendant. Each crime is defined by statute and requires that certain 

elements of the crime, such as the use of force or interit, etc., be 

proven by.the state. J:r the state cannot establish the existence of 

each element of the crime, the case for the sta.te fails. The defense 

counsel is allowed to cross examine each witness for the prosecution. 

Following the state t s presentation, the defense presents its side 

-
of the case. Naturally the prosecution is allowed to cross examine 

each person testifying for the defense. Closing arguments are then 

made by the two attorneys, and the judge gives the charge to the jury. 

In this charge, the judge does not comment on the evidence submitted 

by either side bu,t instead instructs the jury on the law to be applied 

and the limits within which the jury must make its decision. The jury 

then retires for deliberation. 

When the jury reaches an agreement, court is reconvened. Texas 

requires a unanimous agreement on the part of the twelve jurors that 

they are individually convinced beyond a reasonable doubt as to the 

guilt of the defendant. In the absence of unanimous agreement, the 

jury must continue its deliberations until agreement is reached or until 

it is clear that it cannot reach such an agreement. If no agreement can 

be reached, the jury is dismissed and a new trial can be ordered. If the 

jury returns a verdict of innocent, the defendant is released and the 

case exited from the system. If the jury returns a verdict 'of guilty, 

the defendant is bound over for sentencing. 

At this time a p!-,esentence investigation may be ordered by the judge 

or he, himself, may inquire into the background of the defendant for infor

mation wi th Which to make an appropriate sentencing decision. At a 

_""~""":", __ "":",, ... )\ .......... :...:_--.:~,,,, ..... _ ..... _ ........ _____________ ...... ____ ...... _ ..... _____ ........ '" 'i.'. 
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formal sentencing hearing, thc two attorneys may argue their positions 

regarding the proper sentence to be imposed and the defendant himself 

may make a statement regarding punishment. At the conclusion of this 

hearing, the judge or jury makes a decision regarding the penalty to 

be assessed. If the defendant is to be probated, he is assigned to a 

probation officer. If he is to be incarcerated in the Texas Department 

of Corrections, he is held in the county jail until he is transferred 

to the reception unit of the Texas Department of Corrections at Hunts-

ville. 

The defendant may appeal his conviction to the Texas Court of 

Criminal Appeals in Austin, but as a result of a statute passed in 

the 1973 legislative session, the defendant is transferred to the state 

penitentiary pending the outcome of the appeal. Prior to this 1973 

statute, persons appealing their decisions were held in the county 

jails until the final judgment was made on their appeals. This some-

times resulted in prisoners staying as much as several years in county 

jails while their appeals wound through the appellate machinery •. 

It should be kept in mind that the case may be dismissed at any 

time should it become apparent that there is no justification for going 

f01--waJ~d. The case may be exited from the system before the indictment 

by either the police or the prosecuting attorney if there is insufficient 

evidence to warrant proceeding any further. If the judge recognizes at 

the preliminary hearing or at the arraignment that the case is defective, 

he can dismiss. Likewise even after the verdict? the defendant may make 

an appeal or an attack on the decision if he is able to show that a 
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fatal error was made which resulted in prejudicing his proceedings. 

Post Conviction 

Texas statutes provide probation as an alternative to incarcera-

tion for many crimes. The maximum probation is ten years. During that 

time the probationer is free to live in his community, work, support his 

family and live a reasonably normal existence. He is required, however, 

to fulfill certain requirements set forth at the time of his probation. 

These normally include such things as not leaving the county without 

the permission of his probation officer, remaining employed, supporting 

his family, making restitution, and not drinking or using narcotics. 

In addition he is required to file a report periodically, often once a 

month, with the probation office and to pay a probation fee to the county 

supervising his probation. Should he violate his probation or be convic-

ted of another crime, the probation officer can move to have the court 

rescind the probation, and the person is arrested and transferred to the 

Texas Department of Corrections. Should the probationer fulfill the 

terms of his probation, at its conclusion or even up to several years 

before the expiration date if the probationer has shown himself to 

warrant such tt:eatment, the probation officer moves to have the court 

conclude the probation and the person is released from supervision and 

the case exited from the system. 

If'the person is to be incarcerated, he is transferred to the 

reception unit of the Texas Department of Correct,,:ions at Huntsville. 

For the first several weeks he undergoes physical and psychological 

testing to" determine the prison unit and wo~k he will be assigned to. 

j 
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He.is th~n transferred to one of the system's units to serve his, sei1tence. 

During the sentence, a wide variety of rehabilitative programs can be 

utilized to assist the individual in ~aking a successflll return to the 

community. 

After the expiration of one third of the sentence or twenty years 

whichever comes first, the person is eligible for consideration for 

parole by the Board of Pardons and Paroles. Since "good time" can accrue 

at the rate of as much as one and one-half or two days for every day 

actually served with good behavior, it is not necessary for any person 

to serve as much as twenty years before parole is possible. If paroled, 

the person is assigned a parole officer in his home area. This parole 

officer is part of the state system (as opposed to the probation officer 

who is a county officer), and he supervises the parolee and insu.res that 

the conditions of his parole ar6 met. If, before the expiration of the 

. th . or violates the condi.tions of parole, the person comm~ts ano er cr~me 

the parole, a hearing may be held and the individual returned to prison 

to serve the rest of ~s sentence. w h · If, ho=ever, the individual fulfills 

the conditions of his parole, at the expiration of the required time he 

is released from supervision and the case exited from the system. 

It should again be stated that this description is a simplifica

tion of a complex operation having literally thousands of possible 

variations. It does, nevertheless, provide an overview of the operations 

of the entire criminal justice system and as such should be of value. 
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CHAPTER II 

LAW ENFORCEMENT 

John Wm. Reifenberg, Jr. 
Police Foundation 

The Organization of the Police 

The police function in the United States is performed by a variety 

of agencies. Corresponding to the three levels of government, law 

enforcement agencies exist on federal, state and local levels. On the 

local level, policing may be done by sheriffs, constables, small muni

cipal departments or large urban departments. Within anyone state the 

geographical jurisdictions of these agencies overlap, and, at times, so 

do the subject-matter jurisdictions. 

Federal Police Agencies 

Although a national police force with general investigative and 

law enforcement powers has never existed in the United States, the fed-

eral government does perform a national police role with respect to 

military offenses and federal criminal offenses. The police power of 

federal agencies does not extend to enforcing criminal law or maintain-

ing civil order unless a specific federal crime is involved. 

Military offenses (( 

The Military l'olice and the Criminal \\nves.tigation Divisions. of 
I' 
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the various armed services are the only military law enforcement person-

nel who commonly function in local jurisdictions. Even so, their auth-

ority is limited- ,to policing military personnel and conducting general 

criminal investigations on ml.'ll.'tary bases. Wh h ' t ~ en suc assl.gnmen scarry 
/ 

\// , 

over to the public sector, they are carried out with the agreement and 

cooperation of local police officials and within limits set by the laws 

of military justice. 

Federal criminal offenses 

There are many federal agencies with specialized law enforcement 

functions, but most of these agencies do not. assist state and local 

agencies in law enforcement ona regular basis and thus do not perform 

a police function. 

The Federal Bureau of Investigation (F .B. 1.) has the brog.dest law 

enforcement concerns among the federal agencies. It functions primarily 

as an investigative unit in cases of federal statute violations, inter~lal 

security questions and interstate violations. In addition to its investi-

gative duties in Texas, the F. B. 1. also'assists local police through 

criminal laboratory examinations, a uniform crime reporting system, a 

national crime information service and specialized training for local law 

enforcement personnel. 

Other federal units which work closely with local agencies investi-

gate violations of federal drug, tax, immigration, currency, postal and 

customs laws. The U. S. Secret Service cooperates with state and local 

agencies in protecting the President, Vice President, and other persons 

designated by Congress. Personnel of the U. S,.Marshall' s Office and the 

'~~~:~::t.-'.,.~.,== .... a .... ______ .... _________ ........ 
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U. S. Probation Office enforce the orders of the ;rederal courts in Texas 

and maintain supervision of federal offenders on probation and parolee' 

National Park Rangers act as peace officers in federal reserves withl~ 

the state. 

State Police Agencies 

The American reluctance to centralize general police powers also 

applies to the organization and duties of state police departments. 

Only 23 state police departments possess general criminal investigation 

and law enforcement powers; those of the other sta.tes have as their pri-

\' , 

mary responsibilities the enforcement of state traffic law8 and the patrol 

of state highways.i Only eight state police c1epartmertts devote over 20 

percent of their time to criminal investigation. 2 The Texas Department 

of Public Safety is one of these. Although it has criminal investigation 

powers as well as traffic law enforcement duties, the Department's primary 

responsibility, like that of most other state police agencies, is policing 

traffic on rural highways. Of its total law enforcement personnel in 1973, 

1,614 are traffic enforcement officers, while 234 men are assigned to crim

inal law enforcement. 3 

State criminal enforcem: r is carried out by members of the Intelli-

gence Service, the Narcotics Service and the Texas Rangers. These units 

focus their attention on crime pr6blemsin rural al/eaS and in small towns. 

This situation resl11,ts inbet.ter policing in rural areas. In their role 

as peace officers, the state police are an excellent solution to the prob-

lems that exist in rural police patrol. By substituting full time, well 

trained and well equipped police for part-time and minimally trained 
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sheriffs and constables, the state police make rural policing more effec-

tive. 

Most stat~police departments assist local police :rlgencies by main-

taining state criminal records systems, by conducting police training 

programs and by providing stat.ewide communication systems. The Texas 
\ : 

Department of Public Safety performs all these services in addition to 

providing crime laboratory examinations and educating citizens in public 

safety.4 The nepartment also assists local agencies by assuming the 

responsibility for motor vehicle inspections, drivers license examina-

tions, safety education, and licensing and weight service. S In view of 

the many responsibilities of the Department, it is not surprising that 

this agency cannot devote more resources to statewide police patrol. 

,; ... County Police AgenGies 

Sheriff 

The sheriff is the primary law enforcement officer at the county 

level, and~ in rural ~reas, he is usually the only law enforcement offi-

cer. The pre-emin~nce Df the sheriff in the·American system of.local 

government is a result of several factors. Prior to the development of 

urban police depattmentL, the sheriff was the chief police functionary 

in the American governmental system. As an independent elected official, 

the sheriff has traditionally held a key position in the local political 

system. Lastly, sheriffs are vested with the power of Eosse comitatus. 

This legal concept entitles a sheriff to deputize any law enforcement 

officer. 6r citizen in the county to aid him in his duties. Although this 

power is rarely used now because of the existence of local and state police 

1\ 
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agencies, it does give him legal superiority over local police. Although 

several counties have entrusted police activities to professional county 

police departments, there remain 3,000 elected sheriffs in the United 

States. In 33 states this office is provided for in the state constitu

tion, with most sheriffs serving a four-year term. 6 

The sheriff in Texas is an elected constitutional law enforcement 

officer, serving a four-year term,7 subject only to the control of county 

commissioners and this only by means of their control of county finances. 

There are 254 sheriffs' offices in Texas, ranging from one-man departments 

in rural areas to departments of several hundred in large metropolitan 

t " 8 coun ~es. As a law officer the sheriff's duty is to keep the peace and 

to patrol the county in an effort to control and prevent crime.' The 

sheriff's law enforcement role is usually a minor one although it may be 

somewhat more important in rural counties than in urban counties. His 

other duties include serving civil and criminal process of the county 

court, operating the county jail, preserving order in county courts and 

enforcing county court orders. He also serves as tax collector in Texas 

9-counties with populations under 10,000. 

Since the sheriff maintains an independent political status, he 

selects his deputies on a discretionary basis. Very often, deputies are 

hired as a result of the support they have given the sheriff in his el~c

tion bid. Without the protection of civil service regulations for ~heri'rf I s 

deputies in Texas, favoritism prevails and professionalism suffers. 

Constables 

A constable is an elect'ed precinct officer who serves as an officer 
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of the justice of the peace court. He also serves as the counterpart 

of a sheriff in townships and other minor subdivisions of a county.· 

There were 'about 25,000 constables in office in the United States in 

1967}0 In most states the office has been created by statute and, 

therefore, can be easily modified if the need arises. Texas is one 

of the 12 5tates in which the office is constitutionally created. U 

The Texas Constitution provides for one constable for every Justice 

of the Peace Court, and thus it is possible for there to be from four 

to eight constables in each county.12 

In Texas, the constable is an independently elected officer, 

serving a four-year term. 13 The county commissioners court deter-

mines the amount of his compensation, c\ud, unlike the sheriff, the 

constable has his deputi.es a.ppointed by the commissioners court. He 

is supervised in his duties by the justice of the peace but works with 

the commissioners court on budget and personnel matters. 

The constable is primarily a civil process server, but in some 

locales he has broad police powers. In his role as a peace officer 

he acts to preserve order in his precinct. Even in locales where the 

constable serves a police function, he still spends the greatest portion 

of his time on process servings. The fact that so little of the cons-

table's time is devoted to policing his precinct has resulted in the 

abolishment of the office in several states. 

Perhaps the main reason that the constable does not spend more 

time on police work is the lack of monetary incentive to do so. In 

most states where the office exists, the constable is compensated OIl 

the basis of the amount of legal process served, not on the amount of 
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police work he does. In Texas, constables are paid both on a fee 

basis and on a salary basis, but this varies with the county. Con-

stables often work only part time, and working on this basis it is 

difficult for them to achieve the expertise needed for professional 

p01icing. Consequently, the organization of their police services 

is often very poor and the records incomplete. 

The many defec·ts in the office make it unattractive to those 

seeking professional police positions and often results in the office 

not being filled. A survey of nine states in 1967 revealed a 71 per

cent vacancy rate in available constable offices. 14 The 1971 figures 

for Texas show about a 30 percent vacancy rate. lS Although the vac-

ancy rate in Texas is not as high as that in some other states, it 

is still substantial enough to cause some doubt as to the usefulness 

of the office. 

In summary, the police function of the constable is a minimal 

one. As a result, the value of the office is based upon the service 

the constable performs for the justice of the peace court. 

Municipal Police Agencies 

In Texas, as in the rest of the nation~ crime is an urban problem. 

Texas cities with populations of over 50,000, while containing 50 per

cent of the state's population, report 74 percent of the index crimes. 16 

The police are concentrated in the urban areas of our nation to meet 

the challenge of crime. Almost one-third of the nation's police person

nel are stationed in the 55 largest urban areas. 17 In Texas this con-

centration is even more pronounced. Over one~half of the full time 
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local police are stationed in' the state I s largest urban areas .l~ Law 

enforcement, then, is predominantly the job of mec:foPQli:tan police 

departments. It, is because of this fact that the focus of much of the 

remaining discussion will be on metropolitan police problems. 

Almost all but the smallest municipalities in the United States 

have the legal authority to create police departments. In Texas, all 

home rule cities and general law cities, if they so choose, may estab

lish police de~~rtments. Several of the 669 municipal departments in 

Texas rely on City marshalls to patrol their streets,19 but most main-

tain a formal police department, headed by an appointed chief of police 

answerable to the city executive. Generally the appointment is made 

from within the ranks of the department although in situations of unu

sually qualified persons, outside police professionals are appointed. 

There is an immense variety in police departments in the United 

States--in Size, in training, in personnel policies, in organization, 

and in equipment--but their responsibilities are essentially the same. 

They all strive to protect life and property within the cities~ by 

enforcing laws, preventing crime and maintaining order. Police depart

ments vary from one-man departments to departments with several thousand 

officers. The major municipal departments in Texas vary in size from 

about 20 officers to about 2,000 officers. 

Most Texas departments require probationary periods for recruits, 

but only 40 per~ent require pre-duty training. Only ihe largest depart

ments maintain their own training academies. Police officers in metro

politan departments are usually civil s~rvice employees. Most depart

ments are'members of state civil service systems, but the largest cities 
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in the United States often maintain their own systems. This is true 

of Texas; however, many of the smaller departments haV:~~(~b:iO ci vi l: service 

provisions. This is unfortunate because lack of a civil si#vice system 

can add to political favoritism within a department. 

As cities vary in size, so do they vary in the types of specialist 

employees and in complexity of organization. In larger cities there 

are greater numbers of ranks and a greater number of special assignments. 

The activities of most departments fall into three categories--field 

operations, support services and staff services. Again, the number of 

specialties within each of these categories varies with departmental 

size. Smaller departments do not have enough personnel to specialize. 

In these departments the same man may act as patrolman, investigator 

and traffic officer. 

In larger departments field operations include patrol, traffic 

supervision, criminal investigation and perhaps juvenile work. Support 

services include communications, record-keeping, jail supervision and 

crime laboratory examinations. Staff services include recruiting, 

training, internal inspections, planning and research and community 

relations. As the need for these specialized services grows so does 

the need for civilians to relieve trained officers from se~ondary func-

tions like clerical work, switchboard operation and laboratory services. 

The only sworn personnel assigned to many of the support and staff 

services act in a supervisory capacity. In spite of the diversity of 

their tasks, there is one underlying purpose in their work--to support 

the patrolman in the field. It is his role that will be considered next. 
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The Patrol Function 

The Police Mission 

Police do not work in a vacuum. Their encounters with citizens 

are substance of policing. It is citizens who commit illegal acts, 

not marely ljcriminals. If Because patrolmen observe the widest range 

of citizen behavior, they have the widest range of police duties; The 

nature of policing can be discovered by observing the actions of police 

officers on patrol duty. 

Patrol work entails a wide variety of duties, from rescuing treed 

cats to apprehending murderers. A listing of these duties would require 

pages of te;x:t.Most of these duties, however, can be classified into 

three general functions. These are law enforcement, order maintenance, 

and provision of service to the public. 20 In addition, three styles 

of policing have been identified21 whiCh, in their interaction with 

these general functions, determine the unique way in which police ",er-

form the functions in a particular locale. 

These styles of policing are a result of prevailing community 

attitudes on what is the nature of the police function. Whenpolice 

act as if maintaining order were their primary function this style is 

identified as a watchman's, style. This style is most often observed 

in communities with homogeneous populations whoss citizens want as little 

interference'as possible in their daily routine. The same communities 

are usually older ones, with little history of major crime probl~ms. 

In communities where the police act as law enforcers, that is, 

they evaltlate citizen behavior strictly within th~ letter of the law, 

the style is identified as a legalistic style. This style is very 
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prevalent in communities with heterogeneous populations, with signifi

cant crime problems, and those which pride themselv&fi; on having 1fprofes-' 

sional rr police departments. This style derives from the fact that a 

common community attitude on what constitutes proper behavior is lacking. 

A police department in this setting must rely on legalistic norms to 

fulfilL its role. 

The last style, the service style, is cha1:'acterized by frequent 

informal police intervention. In such a department all calls for service, 

no matter how insignificant, are seriously attended. The citizens in 

the community are usually homogeneous and of a higher economic status. 

They :.equire service for their money, and that is precisely what they 

get. In such communities, major crime is usually not a problem, and 

consequently, the police can respond more seriously to basically non-

criminal matters. 

Police Patrol 

The majority of personnel in any police department is assigned 

to patrol the city. Each patrolman is assigned to a certain section 

of the city, which he patrols during his shift. All cities maintain 

24-hour patrol, in three shifts. Some of the better organized police 

departments maintain a fourth shift which patrols during high crime 

periods of the day •. Each patrol section, or "beat ll is created on the 

basis of population, traffic flow, r( Y..>i.cal boundaries and, in cities 

with sophisticated planning departments$ equalized for workload. 

Uniformed ~atrolmen cruise their beats in marked cars which are in 

contact with the rest of the department by means of a police radio 
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network. Motorized patrol can cover more territory and respond to calls 

for service much more rapidly than can foot patrolmen. S'ome cities, 

ho>-.'ever, do maintain a few foot patrols in densely populated, high 

crime areas. 

In their role as law enforcers, members of the patrol division 

have primary responsibility for crime prevention. They are present 'on 

the streets with the dual purposes of deterring crime and apprehending 

thos.e in the act of committing crimes. They are also sources of 

intelligence regarding criminal activity, but investigative units 

seldom take advantage of this fact. Their constant presence in the 

area allows them to respond quickly to disturbances which threaten 

peace and order on the beat. In their service function, they are 

readily available to those needing aid. 

Patrol, then, is a means by which police departments distribute 

their uniformed personnel so as to be as readily available as possible 

to the needs of the public, while acting as a deterrent to observable 

criminal activity. 

The Patrolman as Law Enforcer 

The partolman is the case finder of the criminal justice system. 

Of the crimes reported to the police, almost all are either reported' 

to or witnessed by patrolmen. As a law enforcer, the patrolman's 

duty is to apprehend criminals and to investigate crime. Apprehension 

consists of a sequence of actions in response to the criminal event, 

the sequence beginning with dete~tion of the crime. Crimes are detected 

by police on patrol, by the victim, by a witness, or by virtue. of some 
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sort of alarm apparatus. Although one of the purposes of police patrol 

is the detection of crimes in action, most crimes are reported by phone~ 

calls from citizens. 

Upon the report of a crime a disp~tcher puts out a call over the 

local police radio to the appropriate patrol unit. The assigned unit 

then proceeds to the scene in answer to the call. Depending upon the 

sophistication of the communications equipment and the manpower available, 

the time elapsing between the call for help and the arrival of the patrol-

man can be anywhere from a few minutes to almost an hour. Response,t:ime 

is an important factor in apprehension becal.lse the chances of apprehen'd-

ing an offender with several minutes start on the responding officers 

are minimal. 

When the officer arrives at the scene he may be lucky enough to 

catch the criminal in the act, but more than likely the criminal already 

will have fled. If a description is available from either the victim 

or a witness, there will still be a chance of apprehending the offender. 

In these situations the officer will initiate his own search, while 

requesting aid from other units over the police radio. Arrests are 

often made on the basis of data broadcast in this manner. In modern 

society, however, with its densely populated cities and its highly mobile 

populace, a few minutes is usually ali the time needed for an offender 

to make good his escape. Apprehension in such situatio~s, then, is a 

contest of time rather than of wits. 

If the criminal succe~sfully flees the scene, it is then the 

patrolman's duty to record any pertinent information about the crime 

0,):" in cases in which the scene itself might provide some evidence, to 
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maintain security until crime scene specialists have ,an opportunity 

to gather evidence. At this point,his ~nowledge pf the beat is most 

important. l~e rapport he has established with the inhabitants of his 

beat will enable him to gather information about the crime which an 

investigator, unfamiliar with the beat, cannot. Rapid, efficient ques-

tioning of victims and witnesses;Ls crucial because persons suffe;;ring 

the emotional trauma of a crime will quickly forget details. 

Investigative personnel take over the investigation at this 

poirtt. They re-question witnesses and atte~pt to identify suspects. 

If witnesses can give no clue to the offender's identity, the chances 

of apP'r'ehension are not good. Contrary to common conceptions about 

police work, fingerprints and tbe like are almost useless in identi-

fying the perpetrator, unless suspects exist. Without there being a 

suspect ~o whom fingerprints can be matched, there is almost no way 

to identify the perpetrator. Pieces of hair or thread from clothing, 

which television detectives use to track down offenders, are useless 

to real detectives. They do not have the time to check everyone in 

a city with a certain color hair, or to check all those who own cloth-

iug made of a certain fabric. Modern criminal identification techniques 

can only yield results when a suspect is available. 

When a suspect can be found, the investigator works in concert 

with personnel from the d:tstrict attorney's office to develop evidence 

satisfactory for the issuance of an arrest warrant by the courts. At 

this point the investigator may arrest the suspect himself or the task 

may be assigned to other personnel. 
l.~"': 'l.,.~ .. 
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Order Maintena.nce and the Patrolman 

Most police officers think of themselves as law enforcers whose 

job consists of catching and arresting criminals. Citizens also gener-

ally subscribe to this myth. The myth has gained such credence that 

!:be LEAA has devoted millions of dollars to programs designed to combat 

stranger-to-stranger crimes. In fact the major portion of an officer's 

time is spent not on crime fighting, but on order maintenance. Only a 

small percentage of police calls actually result in an arrest22 and 

those who are arrested are predominantly citizens who have committed 

minor criminal violations such as drunkenness, disorderly conduct or 

gambling. 23 In order maintenance situations the policeman can be 

required to resolve family quarrels, handle street brawls among juve-

niles, help drunks, or maintain order at civil gatherings. Rather than 

enforce the law, he ensures that the law is not violated by virtue of 

the situational potential for lawlessness. 

Keeping the peace does not necessarily involve using the arrest 

power. In minor criminal situations the officer can trade non-arrest 

for orderly behavior on the part of citizens. In situations which have 

no criminal aspects!, but in which; citizens require help, he can be 

required to act as counselor, arbitrator or authority figure. In order 

to execute these roles with success, he must know how to deal intimately 

'with highly emotional people. He must also have knowledge of the locale 

and the customs of those living there. Such knowledge is important if 

the patrolman is to maintain order across a variety of personal problem 

situations. 



42 

Polir-e discretion 
----'.' 

The police officer himself determines whether he will act as a:. 

law enforcer or a peace keeper by discretionary use of his power to 

arrest. Discretion exists for several r.easonS. First, there are so 

many laws for which an officer could arrest someone that He .(,tvjld not 

remember them all. Even if he could, he does not have enough time to 

1\ 
arrest every lawbreaker he sees. Lastly, if an officer did arrest 

every violator he observed he would soon be out of a. job. This i~ 

true becRuse Americans pass laws which they do not expect to be enforced, 

and, thus, citiz~ns ofa community would not tolerate the enforcement 

of every law. 

Aside from being a working soll1tion to the overcriminalization 

of behavior, discretion is a tool for keeping the peace in a community. 

The power to withhold arrest is used by the police. officer to reward 

peaceful behavior. If an officer can maintain peace without resorting 

to arresting everyone who commits minor violations, then he is free to 

devote his time to preventing serious crime. 

Since arrest or non-arrest is the result of this descretion, it 

is extremely important to be able to identify the criteria that affect 

""the exercise of this. power. Discretion is ~mployed mainly in situations 

in which the offense is not serious. In cases of serious offenses such 

as murder or rape, there is general agreement among police officers and 

the public that the full criminal sanctions should be applied. In less 

serious offenses, such as disturbing the peace "or intoxication in a 

publiSIPlace, while one must admit that the act is illegal, there is 
F . 

disag!Ceement as to whether the act is dese.rvin~ of !such a serious 
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consequence as arrest. Because of this ambiguity~.tt;8'( officer will be 

prone not to invoke criminal sanctions. In addition to the seriousness 

of the offense, a police officer will also look to the demeanor of the 

offender. A recalcitrant or aioof offender can force an arrest because 

the offe "der' s actions are read by an officer either as a challenge to 

his authority or as indifference to the law. 

Discretion is a necessary part of police work. But, it is power 

that can be easily violated because of its informal aspects, and there-

fore it is one which should be well understood by the public. 

The Service Aspects of Patrol 

Along with his peace-keeping and law enforcement functions, the 

patrolman provides other services to the p'lblic. Included in these 

service duties are such actions as giving emergency medical aid, . finding 

lost children and pets, monitoring parking meters, checking vacationers' 

homes and giving directions. These dltties are different from order 

maintenance in that they involve services for a particular client and 

no one else. In h~lping a drunk for instance, a patrolman is performing 

a service for that client as well as for the public in general. It is 

the drunk's capacity to disturb the public order which makes this action 

an order maintenance one. The service functions provided by the police 

could, in fact, be provided by someone else. In some locales this is 

the situation. Private patrol agencies provide home security services, 

and in many cities "meter maids!! monitor parking meters. 

It is because of the round-the-clock presence of patrolmen that 

these service duties have devolved to the police. The community sees 
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the patrolman as a service agent because of his obvious presence. And, 

it is true that, to many in our society, ~he patrolman is the only 

governmental authority that they know how to contact for necessary 

services. 

Current Issues in Policing 

The role of police in the United States has recently come under 

close scrutiny. This is the result of several factors. Since the early 

1960 ' s police have become the subject of intensive study by social sci

entists. Government studies of thenation ' s crime problem, that culmi

nated in the publication of the President ' s Commission on Law Enforcement 

and Administration of Justice in 1967., resulted in an organized approach 

to the study of police problems. The creation of the Law Enforcement 

Assistance Administration (LEAA) in 1968 provided a funding agency for 

police innovation. Riots in some major cities and civil disturbances 

on university campuses reinforced the concern with how police operate. 

The problems are many, but solutions are being formulated. The follow

ing section will consider some of the major problem areas and innovations 

being made, in Texas and elsewhere, in answer to these problems. 

Training 

One area of police innovation that has received major attention 

is training. It is generally conceded that an upgrading .of police 

personnel is needed. Improved training is the most practical way of 

accomplishing this goal. Training efforts have taken two major direc

tions. The first is concerned with providing better police training; 

the second with providing education in an academic setting. 
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In an urban setting, improved academic training is probably 

more important than improved police training. Police in the United 

States are predominantly from a white, middle class background and 

share the biases and prejudices of their background. At the same 

time, they are required to deal uniformly with citizens from every 

cultural background. ;Education is the meanS by ~l7hich an officer 

can gain a broader cultural perspective. An effort to achieve this 

goal has been made on the national level through the Law Enforcement 

Education Program of the LEAA which makes grants and loans to present 

or future criminal justice personnel for academic education. Texas 

has responded to this program by creating criminal justice programs 

at such institutions as Sam Houston State University and the Univer

sity of Texas at Arlington. In addition, Texas has created a 

standardized core curriculum in criminal justice that enables students 

to transfer easily from junior colleges to universities in pursuing 

their studies. 

Improved police training has also received attention. In Ohio, 

the Highway Patrol Academy has been expanded to provide more local 

police training. A district planning agency in the same state has 

developed a mobile in-service training center to carry training to 

rural areas. The Illinois State Police and several universities have 

implemented new training in criminalistics for local police. New York 

has developed programs for training police administrators. In Texas 

twenty-four police academi~s were funded by the LEAA in 1971. 24 In 

Dallas, Fort Worth, and San Antonio new approaches to police personnel 

triiining have been implemented~ 25 
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Community Relations 

Community relations programs have received nationwide attention 

recently. The fact that the police serve the community plus the need 

for community support in law enforcement has made better relations 

between the community and the police imperative. This is especially 

true in minority areas where the crime problems are the most severe 

and where hostility to the police is the greatest.. Major community 

relations programs have been initiated in Illinois, Ohio, Pennsylvania 

and New York. 26 In Texas ,the cities of Fort Worth, Dallas and San 

Antonio have programs. 27 Community relations store-front offices have 

been opened in Amarillo, AUstin, Fort Worth and Texarkana. 28 San 

Antonio has initiated crime prevention programs in its school system. 

Many cities have attempted to better community relations by 

hiring more minority personnel. Dallas has developed a minority re-

cruiting program at many black junior colleges in the region, in 

addition to a special minority cadet program. The police departments 

of Miami, Cincinnati, St. Louis, and Washington, D. C. have also devel-· 

oped Significant minority recruiting programs. New York City has 

increased minority membership in the department by hiring minority 

members as community service officers. 

Controlling Police Conduct 

The police have many powers which by virtue of discretionary 

application can be abused. In their role as peace officers they can 

arrest persons, conduct field interrogations, search persons or places 
( 

and. use deadly force. There are legal limitations on all these powers, 
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but in reality, legal sanctions against ,abuse of these powers are only 

applied to those who are charged and found guilty of such abuses. The 

legal system controls behavior by punishing transgressors. To better 

control police conduct a more immediate control system is needed. 

In spite of the fact that procedural manuals exist in some depart-

ments, there is a tendency to keep departmental policies ambiguous. 

This serves to. maintain independence from outside control. When abuses 

exist however, some control becomes necessary. 'Th.;s'; '" wh 1 ... ""'f Y severa 

police departments have cooperated on studies of police policy-making. 

The Dallas Police Department is conducting such a study, with ~he assist-

ance of the Arizona State University, College of Law. The Dayton Police 

Department is also working on the problem and is developing new police 

gUidelines in cooperation with police-citizen task forces. 
\\ 

Civilian review boards are another proposed remedy for abuses of 

police power. There are, however, many inherent difficulties in such 

a solution. As the two recent efforts at review boards in Philadelphia 

and New York City show, trust in the impartiality of such a mechanism 

is a necessary ingredient for its successful functioning. 29 In these 

instances the police felt that the review boards were illegitimate 

attempts at cbntrol and, as such, they refused to cooperate with the 

boards. Although the existence of review boards does not necessarily 

rp.sult in political control of the police, these two attempts show 

that their effectiveness is limited. At present, then, the best solu-

tion to abuses of police power is the development of meaningful 

internal control policies. 



Police Efficiency 

In an attempt to increase their efficiency; police departments 

have begun to adopt new patrol strategies and to apply technology to 

their law enforcement operations. 

New patrol strategies 

Among the most interesting innovations in patrol are the efforts 

of several cities to decentralize their patrol personnel and to create 

neighborhood police teams. Dallas and Cincinnati both are undertaking 

major decentralization programs. Other attempts at decentralization 

are also being carried out in Los Angeles, New York City, Detroit and 

Syracuse, N.Y. The decentralization concept envisions delegating 

responsibility for law enforcement to neighborhood stations. By these 

programs departments hope to create better community relations and 

achieve better crime prevention. In conjunction with decentralization 

of patrol re!',ponsibility, these cities are creating teams of police 

containing patrolmen as well as investigators. Moving police operations 

down to the neighborhood should decrease response time and result in 

! 
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greater apprehension of offenders. 
i , 
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Another strategy many departments are using is saturation policing. 

This consists of' placing extra personnel in high crime areas as well as 

fielding personnel whose specific purpose it is to combat certain crimes. I ~ 

This technique is being employed in New York City and Kansas City, 

Missouri with great success. Dallas has expanded the operations of its 

tactical units in a saturation policing: effort with funds from the LEAA. 

San Antonio has seen a sharp decrease in burglaries and thefts as a 
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result of a specialized burglary task force. 30 

Perhaps the most revolutionary strategy of all is presently under-

way in Kansas City, Missouri. Experimental areas have been created in 

which this department is testing the basic assumption that patrol is a 

crime deterrent. In certain areas police are patrolling as usual, but 

in others police only enter the area on calls for assistance. Prelim-

inary results of this e~periment indicate that the crime rate is the 

same in areas that are patrolled and in areas without patrol. Since 

approximately eighty percent of a patrolman's time is devoted to cruising 

his beat in an effort to deter crime, these results imply that eighty 

percent of patrol time might be wasted on deterrence. 

Technology 

Other efforts at increasing the effectiveness of patrol have in-

corporated some of the products of modern technology. Dallas, Fort 

Worth and San Antonio have instituted helicopter patrols to supplement 

automobile patro131 The use of helicopters has made the apprehension 

of fleeing suspects considerably more successful. At night, search-

light-equipped helicopters can search wide areas with almost as much 

success as daylight searches. Computers have also made police work 

more efficient. Dallas has recently installed a computer assisted 

dispatch system which records calls for service and automatically 

identifies the nearest available units for the dispatcher. Kansas City, 

Missouri is presently attempting to predict crime incidents by virtue 

of computer analysis of crime trends. 
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Some Thoughts on Texas Law Enforcement 

There is a great variation·in the law enforcement services 

provided in Texas. Large cities usually have more efficient police 

departments than do smaller cities and rural areas. They also gen-

erally have greater crime problems than do smaller cities and rural 

areas. Rural law enforcement does not have to be the same as metro-

politan law enforcement. All law enforcement officers, however, 

should be equally trained. Standardized training and standardized 

testing on the state level would ensure all Texans professional law 

enforcement. State legislation could accomplish professionalism in 

law enforcement. Regional law enforcement planning, under the direc-

tion of the Department of Public Safety would achieve more efficient 

law enforcement throughout the state. Better law enforcement in 

Texas is basically a question of organization, not of centralization 

of police agencies. It is necessary for police agencies to be 

independent so that they may be responsive to community wishes. The 

state should aid local law enforcement with funding and with central-

ized information and communication services, while allowing independent 

local control. 

In spite of the local nature of law enforcement, constitutional 

revision can aid in making Texas law enforcement more efficient. 'The 

fact that the offices of sheriff and constable are provided for in the 

Constitution makes. it impossible to modify these offices to suit the 

needs of their respective counties. In large metropolitan counties, 

the sheriff is not needed as a law enforcement officer. The same is 

true of constables. In rural areas, the law enforcement powers of the 

t· . 
! , . 
I 

~ 

l ; 
1 

1 
\ 

I 
{ 

i 
} 

51 

sheriff are needed. Con~t bl h . 
u a es, owever, serve little law enforcement 

even in rural areas. The offices of sheriff and constable should be 

made statutory, rather than constitutional, so that they can be abolished 

or not as suits the law enforcement needs of their respective counties. 
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CHAPTER III 

CRIMINAL PROSECUTION ~~ DEFENSE 

Robert L. Bogomolny 
Southern Methodist University School of Law 

A fundamental premise of the criminal justice system in the 

United States is that involved parties shall hav~ a right to present 

the issues befox'e a neutral and detached fact-finder in order to de-

termine the truth of the allegations and to settle the issues for all 

times. Central to this form of presentation is the assumption that 

both parties will be represented by skillful experts who will vigor-

ously present their points of , view. Through the conflict of these 

points of view as presented by the experts, it is assumed that truth 

will become apparent and the fact-finder will have the ability to de-

cide the issues. 

In this country, the representatives of the state are paid pro-

fessionals who owe their allegiance to the state. The representatives 

of the person drawn before the court by the state are, of course, pri-

vate attorneys or public attorneys in a quasi-public agency such as a 

public defender's office who are paid to represent the interests of the 

defendant. Both representat:i,.ves are trained in the law and are held to 

standards of professional conduct to protect and pursue the rights of 

the party they represent. It is fundamental that these representations 

be vigorous, searching, and aggressive so that the truth can be fer-
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reted out and the integrity of the system of justice preserved. 

Although there are no specific references in the Texas Consti-

tutibn to the functions of the prosecution and the defense in a cri-

minal case, it is clear that the absence of an adequate system of re-

presentation of the accused would violate the constitutional provi

sions of Texas l and of the United States. 2 The Texas Constitution does 

not specifically provide duties or standards of performance for the prosec

cuting attorney, nor does it make reference to defense attorneys, other 

than a defendant's right to counsel. 3 In fact, the Texas Constitution 

refers explicitly only to representation of the state in the various 

criminal trials. In this area it provides: 

The Judges of all Courts of county-wide jurisdic
tion heretofore or hereafter created by the Legis
lature of this State, and all Criminal District 
Attorneys now or hereafter authorized by the laws 
of this State, shall be elected for a term of four 
years and ahall serve until their successors have 
qualified. 

The Texas Constitution further provides: 

A Cbunty Attorney, for counties in which there is 
not a resident Criminal District Attorney, shall 
be elected to the qualified voters of each county, 
who shall be commissioned by the Governor, and hold 
his office for the term of four years. In case of 
vacancy the Commissioners Court of the county shall 
have the power to appoint a County Attorney until 
the next general election. The County Attorneys 
shall represent the state in all cases in the District 
and inferior courts in their respective counties; but 
if any county shall be included in a 'district in which 
there shall be a District Attorney, the respective 
duties of District Attorneys shall in such counties 
be regulated by the Legislature. The Legislature may 
provide for the election of District Attorneys in such 
districts, as may be deemed necessary, and make pro
vision for the compensation of District Attorneys and 
County Attorneys. District Attorneys shall hold of-
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fice for a term. of four years) and ~ntil their 
sticcesgors have qualified. (As amended Nov. 2, 
1954.) 

It would probably be an error to attempt to specifically describe 

the prosecution and defense function in the constitution of any given 

government. Rather, gen~ral parameters su;h as the right to counsel, 

" fundamental fairness and due process of law adequa~e representatLon, 

g~ve adequate leeway for the development and evolution of a represen~ 

tational system in which both parties, the state and the accused, stand 

adequately represented. Insofar as constitutional problems are addressed, 

they a~e discussed in terms of right to counsel, adequate representation 

and fundamental fairness, as embodied in the Bill of Rights. 

The rest of the material in thi\"1 chapter describes the functions 

and importance of the prose~ut.ing attorney and the defense attorney in 

the criminal justice system. As will be seen, the major failings of 

the criminal justice system do not relate to constitutional deficiencies 

but rather to legislative failings whereby inadequate assistance of 

counsel, basic unfairness in the system, inequality of conditions, and 

lack of resources combine to thwart the concept of liberty and justice 

inherent in the constitutional. protections of Texas and the United 

StatE\s. It will be necessary to discuss in some detail the specific 

functions that are central to the prosecution and the defe'nse roles, 

highlighting, wher~ possible, ,;problems, conflicts~ and weaknesses in the 

prosecution and defense functions and, by implication, the resulting 

weakness in the criminal justice system. In the short spate allocated, 

it is not possible to give a comprehensive reyfi~w of all prosecution 
, I 

d d f f t " ,Rathar", the most significant functidns (plea-~an e ense unc ,lons. 
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bargaining and sentencing) have been selected for in,-ocnpth review. 

These in-depth studies will show (1) the relationship between the 

prosecution and d~fense as seen in the state'of Texas; (2) the ambi

guity of the prosecutor's role which leads to conflicting functions; 

aild (3) how inadequacies in the system prevent the implementations of 

the constitutional mandates of right to counsel and fair t:dal. 

Role of Defense and Prosecuting Attorneys 

Since the decision of Gideon v. Wainwright6 in 1963, there has 

been growing recognition of the impor,tance of defense counsel to the 

trial of a criminal case. 7 The courts have emphasized the importance 

of counsel to translate legal proceedings to the defendant and to assure 

that he has an adequate opportunity within the legal system to advocate 

his position. In the absence of counsel, it is believed that the de

fendant is basically incapable of asserting his rights in our highly 

technical legal system. 

Recent court cases'specifically recognize the right to counsel, 

and it is a matter of connnon sense that without representation a de-

fendant cannot be essentially equal to the government and its trained 

prosecutors before the ·court. The need, now, is to ensure that the 

rights has meaning. Representation by inadequate counsel, too long 

after a.rrest~ and without resources to investigate, is not a meaning-

ful right to counsel. A most perplexing problem for the criminal jus-

tice system is to enSUre that an early stage counsel with adequate re-

sources is available to all defendants. 

For years, it has been assumed'by many people that all of the 
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advantages in a criminal' trial rest with the defendant. 8 The prE!;)ump-

tion of inrtocence, the. burden of proof beyond a reasonable doubt, the 

accusatorial rather than inquisitorial system, all have been said to 

place the advantages with the defendant. As a technical matter, the 

state does have a higher burden of proof since it must prove beyond a 

reasonable dbubt the guilt of the defendant. As a practical matter, 

however, it is no longer adequate to say that the defendant has all tb.e 

advantages itt a. criminal case since experiertce has shown that 'the gov-

ernment is far more able, by and 1at'ge, to prosecute than the defertae 

is to defend. 

One has only to look at the statistics governing disposition of, 

criminal cases to buttress this conclusion. The Texas Civil Judicial 

Council has published the fbllowing statistics for the year 1971. A 

total of 31,091 defendants pled guilty; 667 .defendants were found guilty 

upon a nonjury trial; 1,702 defendants were found guilty uport a jury 

verdict; and 6 upon a guilty plea with a jury verdict. Only 199 defen-

dants were found not guilty at a nonjury trial; 478 found not guilty at 

a jury trial; and 46 upon directed verdict. One can see that well over 

97 percent of the criminal cases in the district courts for the State 

of Texas end up in a verdict bf guilty,9 Obviously, the state has a 

very credib1 e record in developing guilty verdicts in criminal cases. 

Aside from the statistical proof of the state's general competence 

in (!onvicting people, there is the fact that the state witnesses and 

fact-find<:rs--the police and sheriff's departments of the State of 

TexaS"'-are professional witnesses who are ready, paid, and interested 

in teStifying in court and in convicting the defendant. The defendant 
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is dependent mostly upon non-professional witnesses to be recruited 

and cajoled into testifying by his often underpaid and overworked 

counsel. The absence of adequate resources, and the generally low pay 

to defense counsel appointed to represent r:lients in Texas, mean that 

even the most diligent private attorney is severely hampered in ade-

quately developing a criminal case, 

The Texas Code of Criminal Procedure provides: 

A counsel appointed to defend a person 
accused of a felony or a misdemeanor punishable 
by imprisonment, or to represent an indigent in 
a habeas corpus hearing, shall be paid from the 
general .fund of the cbunty in which the prose
cution was instituted or habeas corpus hearing 
held, according to the fo11o'wing schedule: 

(a) For each day or a fractional part 
thereof in court representing the accused, a 
reasonable fee to be set by the court but in no 
evant to be less than $50; 

(b) For each day in court representing 
the accused when the State has made kno'wn that 
it will seek the death penalty, a reasonable fee 
to be set by the court but in no event to be 
less than $250; 

(c) For each day or a fractional part 
thereof in court representing the indigent in a 
habeas corpuf, hearing, a reasonable fee to be 
set by the court but in no event to be less than 
$50; 

(d) For expenses incurred for purposes of 
investigation and expert testimony, a reasonable 
fee to be set by the court but in no event to 
exceed. $500; 

(e) For the prosecution to a final conclu
sion of a bona fide appeal to the Court of Cri
minal Appeals, a reasonable fee to be set by the 
court but in no event to be less than $350; 

(f) For the prosecution to a final conclu
sion of .a bona fide appeal to the Court of Cri
minal Appeals in a case where the death penalty 
has been assessed, a reasonable fee to be set by 
the court but in rto event to be less than $500. 
Sec. 1 amended by Acts 1969, 6lst Leg., p. 1054, 
ch. 347, ~l, eff. M!3.y27, 1969; Acts. 1971, 62~c:K 
Leg., p. 1777, ch. 520, ll,eff. Aug. 30, 1971. 
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Althoughthe::;e amounts seem reasonable, they are rarely adequate for 

necessary costs incurred in a trial.ll In addition, local practice 

may further reduce these fees by requiring free services on one appointed 

case in exchange for pay on another. The state, on the other hand, has 

virtually unlimited amounts of money, time, and manpower to devote to 

the prosecution of a particular defendant. 

All of this leads to the conclusion tha.t the \lr:1.vantage in a cri-

miml.1 trial lies with the state. In the absence of a vigorous, active 

defense, this advantage not only cannot be overcome, but even semblances 

of equality cannot be maintained. Certainly the requirements of due 

process and right to counsel can be met superficially by the physical 

presence of an attorney at critical stages, but the substantive qual-

ity needed to adequately prepare a case simply is not met in most cases. 

The Role of the Prosecutor 

The primary duty of a lawyer engaged in public prosecution is not 

t . b th t' , 'd 12 0 d' '1 h w o conv~ct, ut to ensure a Just.~ce ~s one. . r ~nar~ y w en e 

speak of the duties of the prosecutor" we tend to think of an official 

whose sole task is to make certain that guilty parties pay their debt 

to society. A canon of ethics points out however, that the primary 

duty of the prosecutor is to engage in the pursuit of justice. 

There is tension between the need in prosecutorial decision-mak-

ing for certainty, consistency, and fairness on the one hand, and flex-

ibility, sensitivity, and adaptability. on the other. The prosecutor is 

both an administrator and an advocate. He is an administrator whose 

range of responsibilities includes seeking justice, setting the court 
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schedule of. cases, selecting cases, to be tried, and directing the 

prosecuting CJ.ttorney's office. He is an advocate as a "protector 

of the public irtterest fl in bringing the guilty to justice. The prose-

cutor uses his discretion in selecting the varying weights to give 

these sometimes conflicting roles. 

Discret.ion occurs at virtually each decision point in the prose-

cutoria1 process. The initial decision is to prosecute or not to 

13 
prosecute. The second is to choose the charge and bargain for the 

sentence to be offered. 14 The third is at trial 15 , and the fourth 

is in the sentencingo 16 The problem of broad discretion is not that 

discretion per ~ is undesirable, but rather that the arbitrary use of 

discretion can lead to discriminatory, oppressive and unequal treat-

ment. Such abuse also offers a fertile bed for corruption and is con-

ducive to the development, at worst, of a police state and, at best, 

one that is police-minded. 

The initial discretionary decision, to prosecute or not to pro-

secute, consists of three choices: (1) the choice not to prosecute 

where there is violation of law; (2) the choice to prosecute cases that 

normally would be dismissed; (3) the choice of which potential charge 

to prosecute. Statutory language is often broad and covers a multitude 

of behaviors. Full enforcement of all also would lead to injustice or 

a pub1i~ outcry. Further, legislative framing of statutes does not 

always .reflect legislative consciousness of the limited manpower of 

police and prosecutol:'s' offices. The prosecuting attorney therefore 

must choose which cases will be pursued. 

_ .. "In the exercise of the discretion to prosecute, there is a set of 

i,". 
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variables that determines the parameters of the prosecutor's decisions: 

(1) caseload 

(2) seriousness of the violation 

(3) court's conception of the seriousness of the offense 

(4) special characteristics of the defendant 

(5) availability of alternative sanctions 

(6) adequacy of the case 

(7) equality of treatment or enforcement 

(8) special interests or influences. 

The most important factors that influence the district attorney's dis-, 

cretion. are reviewed below. 

The present solution of the caseload problem of the prosecutor is 

basically a weighing process between the seriousness of the case and 

the amo'unt of time it will take to successfully prosecute, plus '. addi-

tional 't>leights given to the above listed factors. This is essentially 

a process of balancing the magnitude of the violation with the potential 

volume'of litigation, such that the greater the potential caseload, the 

greater the need to exercise discretion and dismiss cases. 

The seriousness with which the court perceives the mode of cri-

minal behavior being prosecuted is another important consideration. 

The judiciary may consider that prosecution for minor infractions wastes 

court time. JUrY sympathies are also taken into account. For example, 

unregistered gun violations are not vigorously prosecuted in communities 

where there is a large military or ex-mi~itary population; or communi-

ties which depend on hunting may be more strict in poaching violations. 

The character of the defendant is often important indecisions of 
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whether to prosecute. Unconventional lifestyles, group memberships, 

or poor criminal record.s might persuade the prosecutor to file charges 

in situations in which he otherwise might not. Conversely, prosecutors 

are reluctant to prosecute the elderly and the respectable for less ser-

ious crimes. These catE.'!gories are carved out. because of the prosecutor's 

own notions of optimum selective enforcement. The decision to prosecute 

or not may rest with the availability of alternative sanctions. For 

example, employees ace.used of minor embezzlement can be fired, or shop

lifted items can be n~turned.17 

Decisions to prosecute are often based on the adequacy of the 

proof. FOr some crilines, the evidence is easily obtained. Other offenses 

involve difficult problems of proof, especially offenses involving ele-

ments of mental state or other problems with vague legal standards. 

The prosecutor's choice to enforce these statutes tends to carve out a 

distinct enforcement policy. 

The prosecuting attorney for the various counties has the authority 

to determine who ~lhall be charged with a criminal offense. If the pro-

secutor decides not to handle a particular criminal matter, there is no 

appeal from his decision. Citizens who disagree with a particular pro-

secutor's decision are left to the next election to replace him. This 

however, does not create a remedy for a specific situation in which the 

prosecutor's activity may offend the citizenry. 

The prose~::utor' s discretion to take a crimina.l' ca.se, however, does 

have advantages.; if he truly represents the public interest, both with 

respect -to justice and conviction, he can exercise judgment about whe-

ther to. subject a particular individual to the rigors of the criminal 
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process. S'llch judgments protect certain citizens from prosecution 

where there may be technical violations of the law but where the pro-

secuting attorney determines that the activity is not significant. In 

addition, the prosecuting attorney determines, by and large, which cases 

will be presented to the grand jUry and as a practical matter, his acti

vities will direct and ?ften controt the grand jury's conduct .18 

It is possible to limit the prosecutor's discretion by several 

means. First, a more definite'·~'1tatement of the role of the prosecutor 

by the legislature would be useful. Second, more precision in legis la-

tive definition of crimes would limit the prosecutor's de facto enforce-

ment policy. Such precision limits the discretion in prosecution due 

to the more exacting requirements of proof. Third, by decriminalizing 

many nonharmful activities, often known as victimless crimes, discre-

tion can be limited. Other remedies include: 

(1) 

(2) 

(3) 

(4) 

publication of standards by the prosecutor indicating how 
he exercises his discretion; 

litigation by aggrieved parties for court restraint of 
prosecutor's action;19 

exercise of administrative controls through county fuuding 
sources or the courts; 

concentration of public opinion on the district attorney's 
activities; 

(5) p..statutory scheme allowing the appointment by the court 
of a special prosecutor to prosecute cases the regular 
prosecuting attorney will not prosecute. 

The p:,roblem is that most of the activities of the prosecutor are low-

Visibility actions and often areunreviewable.20 However, if citizens 

understand the practical£unct.ions of the prosecutor, abuses can be 

limited and prosecution practice improved. 
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The Expanded Right to Appointed Counsel 

The Sixth Amendment to the United States Constitution provides: 

"(I)n all criminal prosecutions, the accused shall enjoy the right .• 

to have Assistance of Counsel for his defense. fI The right of the ac-

cused to utilize the assistance of privately retained counsel is so 

clearly established by the language and history of the sixth amendment 

that it is rarely litigated. By contrast, the nature and scope of the 

s.tate's duty to provide counsel to assist indigent defendants has been 

the source of considerable controversy. Once the constitutional right 

to court-apPointed counsel is recognized, the issues are: (1) When 

does the right to counsel b.eing, and (2) What events does it cover? 

The right to counsel, originally limited to "special circum

stances, ".21 was expanded by Gideon v. Wainwright 22 to give the right 

to counsel to indigent defendants in all felony cases. This meant that 

if a defendant could not afford a lawyer,the state would have to pro-

vide one for him. ~re right to counsel in Texas case law generally 

parallels the feder~l doctrines in Gideon. 23 
I' , 

Currently, counsel is required at all critical stages: at trial, 

on appeal,24 at pre-trial stages--pre1iminary hearings and arraignment,25 

1ine-ups 26 and at plea-bargaining. 27 Arrest has not been held to re-

quire the assistance of counsel because of its investigatory nature. 

Counsel is req'llired, however, when the investigatory nature of arrest 

changes to custodial interrogation. 28 

In Argersinger v. Hamlin?9the Supreme Court of the United States 

declared that Ylhere one is likely to be deprived of his liberty, due 

flxocess requires appointment of counsel for indigent defendants .36 It 
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is now clear that whenever. a defendant may be sent to jail, he is en-

titled to counsel. The logical extension of Argersinger may require 

counsel e(iTen in petty offenses -where no jail sentences are available. 31 

The constitutions of Texas and the-United States as interpreted by 

the courts have not said" how the states should implement the rights to 

courtsel for the indigent. Problems relating to the resources and efforts 

that llUlst be expended to implement tf:ese rulings are still not settled. 

A central iSsue for the legislature is the implementation of programs for 

delivery of legal services to indigent defendants. Three major methods 

have been used: (1) assigned counsel; (2) public defenders; or (3)' a 

combination of assigned counsel and public defenders. 

The basic method in Texas is the assigned counsel system. 32 The 

system is based on two assumptions; (1) all attorneys have the skill 

to defend clients in criminal proceedings; and (2) the constant influx 

of new attorneys into the criminal justice system will improve'the qua1-

ity of practice--this means either (a) the assigned counsel scheme pro-

vides a training ground for novice attorneys thus improving the overall 

quality of the bar, or (b) the presence of new attorneys in the system 

will provide a constant stream of criticism. Both of these assumptions 

can be challenged. 

The economic burden of the assigned counsel scheme falls on the 

private bar. Experienced attorneys will not handle these criminal 

cases if they can avoid them because the cases are financially unre-

d ' d' .. 3,3 war ~ng an t~me consum~ng. i' Civil attorneys, who are not used to or 

skilled in the techniques of the criminal law, are sometimes appointed 

to represent defendants and may; not provide adequate representation ,'. 

1 
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while the state has full time, well-trained specialists to represent 

its side of the matter. 

Without the presence of effective counsel, the judicial system 

becomes oppressive rather than equitable. The large number of appeals 

based on the inadequacy of representation points out the importance 

and weakness of assigned counsel ;n 'rexas. F h "' • urt ermore, even though 

allegations of attorney incompetence may not be sufficient for rever-

sa1~ the charges may have bearings on appeals concerning other consti

tutional rights which were not adequately protected at trial. 

On the other hand, the scheme for a public defender or a mixed 

system which may include private attorneys may offer several advan

tages over the assigned counsel used in Texas at present. First, it 

creates an administrative framework to guide public defense. The com

petency of attorneys can be reviewed as part of an administrative eva1 .. 

uation, thus providing a device to remove appeals from the courts and 

to improve the quality of representation. Second, the public defender 

can provide experienced and competent attorneys. The public defenders 

office can use its more experienced staff to train young and inexper-

ienced attorneys. The defend t '11 b b d an w~ e etter serve in that he will 

feel that he has been dealt with fairly and will receive competent re

presentation. Third, the public defender assures the continuous repre

sentation since attorneys can be appointed to cases much earlier. 

Fourth, the public defender can aid in the development of meaningful 

criticism of the criminal justice system through policy statements 

based on his experience. 

The economics of the public defender system are important since 
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1 t rem;um The cost per case is less than in resources are a ways a- a p ~ . 

an appointive system, since less time is used to prepare individual 

cases because of the experience \::>f the attorneys and the possibility of 

paralegal help.34 Further, social costs are less, e.g., the defendants 

are more satisfied with the system and there is a real possibility of 

savings of court time through fewer appeals. 

The major argument against the public defender is the "two wrest

ler syndrome" where it is assumed that the defender will be prejudiced 

by having to cooperate with the same prosecutors and judges on a day

to-day basis. The argument is that this will lead to cooperative prac-

tices. The concept of cooperative practices assumes that because of continuous 

contact between the attorney for the government, the judge, and the 

defense counsel, a defendant will not receive vigorous representation 

when conflicts between the attorneys and judges occur. Due to lack of 

discovery, competence and resources, private attorneys are encouraged 

to participate in cooperative practices with the district attorney 

which may be disadvantageous for their clients ,35 Thus, the assigned 

counsel system has not avoided cooperative practices and this system

has cooperative practices that are implicitcand not subject to admin-

" d " d" "I " 36 istrat~ve an JU ~c~a rev~ew. 

In the last analysis, the absence of a comprehensive, strong de

fense system in Texas creates an imbalance of representation and greatly 

compromises the quality of equal justice in the criminal courts. 37 

There is no Simple answer to this problem since either private or public 

representation of defendants can be inadequate. From the arguments 

presented, however" it appears that the creation· of a statewide public 
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defense system could provide more adequate defense. 

In order to better understand the prosecution and defense func-

tions, two major activities in a. criminal prosecution have been selected 

for specific review. These are plea-bargaining and sentencing. 

~Bargaining 

As can be seen from the Civil Judicial Council's report for 1971, 

the vast majority of criminal convictions are a result of pleas of 

gUilty. 38 In 1971, 3l,09l cases in the district courts were disposed 

of by plea. In order to understand the crirnd_nal justice system we must 

know what is a plea of guilty, what are the implications of such a plea, 

and who controls the plea system. 

A defendant, who's guilty plea is a confession of responsibility 

or a confession of willingness to be sentenced, waives his right to 

contest the charges against him waives, his right to a jury trial, waives 

his right to confront the witnesses against him and accepts a finding 

of criminal responsibility by the court. Because of the waiver of 

constitutional rights involved and the willingness to accept judg-

ment, a plea of guilty is necessarily a significant and serious acti-

vity within the criminal justice system. 

It is impossible from the statistical bx"eakdown of cases to be 

certain how many of these pleas evolve from negotiations between the 
\\ 
II 

government's representatives, prosecuting attorneys, and defendants 

and their counsel, with respect to the outcome of the case. Defen-

dants are generally willing to plead guilty in exchange for consider
if 

ation of various aspects of their criminal charge: droppin~ certain 
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parts of the charges, making arrangements as to the length of sp.ntences, . , 
or of,fering probation. Without the plea of guilty, the pres'tnt crimin-

al justice EtYffctem would not be able to function. If guilty plea::;' were 

eleminated fr'uUl:. the system, we would have to find resources to try tens 

of thousands of additional cases in Texas. It is doubtful that such 

resources are available. 

There are certain importilnt implications to the plea system. When 

a prosecutor agrees to accept a plea of guilty to a lesser offense or to 

ask for a specific sen.tence disposition in exchange for a plea, he is, 

in fact, removing from the judge or jury the right to sentence the de-

1cendant for' the offense committed. Since the legislature has set a 

particular range of punishments, the prosecutor, by offering a reduced 

cj,1arge, eliminates the opportunity for the range of punishments to 

apply. In. effect, the citiziens' judgment with respect to the range of 

punishments as expressed through the legislative process is superceded 

by the prosecutor's dealings. 

In addition, insofar as he does determine a sent~nce through the 

plea process, the prosecutor removes flexibility from the corrections 

system and from the judge in determining what is the best corrective 

or rehabilitative alternative with respect to sentencing. It can be 

argued that the prosecutor, in fact, does not control sentencing, but 

that 1:1.:" judge or jur:;;T controls it. It is "10 secret, however, that 

plea negotiations are basically honored by the courts of the State of 

texas as they are throughout the United States. If the judges began 

not to honor plea negotiations and to set independent or separate sen-

tences, the inducement to plead guilty to a particuiar charge would be 

, ~ 
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removed and defendants would pursue their rights to trial by jury. If 

these rights were pursued,the additional thousands of jury trials would 

force the system to grind to a halt. 

An inducement to plead guilty is the fact that prosecutors gener

ally offer and strive for less punishment in a case invoiving a plea 

than in a case involving a trial. For example, if a prosecutor offers 

a ten-year probated sentence to a defendant to plead to a robbery charge 

and the defendant pursues his right to trial, the prosecutor wili very 

often request that the judge or jury sentence the defendant to ten 

years in prison, rather than probation. Quite often, if he is found 

guilty the defendant will serve a significantly longer time in prison 

than he would have, had he accepted the plea negotiation. The defen-

dant's awareness of this situation produces a great deal of pressure 

to plead guilty to a particular criminal charge rather than pursue 

his right to trial. 

It is in this regard that the skillful defense attorney becomes 

so important. In the absence of adequ.?te defense protection, the pres-
1 
I 

sures of the state to produce an agreement beco~/ ,,'IE'sor,ie and the de-
I It 

fendant's ability to freely and objectively weigh c~e o'ppertunities 

for a not gcilty verdict at trial are diminished. EVen if ne oppo:c'-

tunity exists for acquittal at trial, the negoti~t:ing ability of the 

defense counsel will determine to some degree 'l::hat: ,sentence the defen-

dant receives. This negotiated sentence might be quite different from 

the sentence defined by the legislature or from wha.t the -defendant may 

need and deserve. Negotiated sentences are primarily based on a bar-

gaining process rather than on a t:~leory of corrections or punishment. 
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As often happens in friminal cases, the defendant is pressured 

to plead before the appointment of counsel. ReUresentatives of the 

prosecutor will confront him with an offer giving him immediate in-

ducements to deal with the state in the absence of counsel. The in-

equality and disadvantages to the defendant in this kind of system 

are clear. As can be seen, none of this has particular constitutional 

ramifications since the Supreme Court 39 has in essence validated the 

plea system. What it does say is that in legislatively defining the 

powers of the prosecution, firmer statutory guidelines are needed to 

control the system to ensure fairness and to, eonsure that the.; inte-r:ests 

of the public and the defendant are served by the plea negotiation 

system. 

Sentencing 

In most ,cases, the prosecuting attorney will make a recommenda-

tion to the judge or.:l<1ry concerning the sentence to be assessed. 

Often, a prosecuting attorney in his adversary role will vigorously 

argue for a specific sentence to be assessed, citing the nature and 

severity of the crime and the background of the defendant in support 

of his position. Often, the effectiveness of the prosecuting attorney 

will be judged by the length of sentence he procures, it tacitly being 

assumed 'that a s6ntence of 3,000 years indicates a better job by the 

prosecutor than a. sentence of thirty years. The fundamental difficulty 

with this role is t.hat the direct participation of an advocate in sen-

tencing tends to break down objective judgment and substitute partisan 

involvement, which may be inconsistent with doing justice. The Ameri-
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can Bar Association Project on Standards fdr Criminal Just;ce ... suggests: 

Too little attention has been given to the role 
of the prosecutor in sentencing. What study 
t~e:e h~s been suggests that too often the par
t~c~pat~on of the prosecutor has been in a sense 
both. too broad and too narrow. ,The excess breadth 
cons~~t~ of the tendency of prosecutors to make 
~nsol~c~ted sentence recommendations to sentencing 
Jud~e~ and to seek to make a reputation or gain 
pol~t~cal advantage by news accounts of th . f es~&-
~ty 0 the senteIlces he demands. The undue nar-
rowness pertains to the refusal of some prose~u
tor~ to play any part in supplying available infor-' 
mat~~n helpful to informed sentencing and the cor
rec~~on of the inaccuracies of pre-sentence reports. 
~o ~mp:ove the process of sentencing in the admin
~strat~on of criminal justice~ a critical stage 
~n the eyes of both the defendant and the public, 
t~e p:osecutor must reappraise his role and func
t10n ~? ~oth these respects and recogn~ze that as 
an adm~n~strator of justice his function reaches 
beyond the verdict and covers the whole spect 
of c . . l' . rum . r~~na Just~ce, even though his role may be 
secondary to other participants in some phases. 

The standards further provide: 

Role in sentencing. 
(a) The prosecutor should not make the 

severity of sentences the index of his effective
ness. To the extent that he becomes involved in 
the sente~cing p:ocess, he should seek to assure 
that a fa~r and ~nformed judgment is made on the 
sentence, and to avoid unfair sentence disparities. 

. (b~ Where sentence is fixed by the judge 
w~~hout Jury participation, the prosecutor ordin
ar~ly should not make any specific recommendation 
as to ~he ~ppropriate sentence, unless his recom
mendat10n ~s requested by the court or he has 
agreed to make a recommendation as the result of 
plea discussions. 

(c) Where sentence is fixed by jury, the 
prosecutox should present evidence on the issue 
within the limits permitted in the jurisdiction 
bu~ he should ~void.introducing evidence bearin~ 
o~ se~tence wh~ch w~ll prejudice the jury's deter
m~nat~on of the issue of guilt. 

Th . e ~mportance of a prosecutor reappraising his role and following the 
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above standards cannot be overemphasized. A recent study of the Harris 

County District Attorney's Office concluded; 

(t)he Harris County system o~ criminal justice 
is dominated by the District Attorney's office 
. . • Except in one area (investigations pre
liminary to the bringing of charges), the Harris 
County office exercises almost complete control 
over a case. Interviews with the assistant 
district attorneys assigned to the criminal dis
trict courts, with former assistant district 
attorneys, and with criminal defense attorneys 
have affirmed this statement in the realm of 
criminal sentencing. As one former assistant 
district attorney, who wished not to be iden
tified, put it: IIA district attorn~8 is not 
limi,ted a great deal by the judge".' 

It appears that justice is best served when the district attorney is not 

involved in sentencing but rather serves the public interest by ensuring 

a fair outcome.4l 

The defense function at sentencing requires that the defense attor-

ney continue his a~tive involvement in the ca~e. All too often, defense 
I • 

counsel assumes that his job ends a~the jury verdict. A good defense 

attorney can aid the sentenci~g process by seeing that the judge has all 

the relevant facts at sentencing and by suggesting sentencing alterna-

tives. As an officer of the court, he can also see that accurate repre-

sentations concerning the defendant are Presented to the Judge or jury. 

Reconunendations 

Although the existing Texas Constitution does not present major 

problems concerning the prosecution and defense functions in the cri-

minal justice system, there are substantial non-constitutional weak-

nesses in both roles. Lack of adequate support for defense attorneys 

and the lack of a public defender system in Texas weaken and perhaps 
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totally' undermine the defendant's right to representation at trial. 

At the same time, inadequate under'standing of the prosecuting attor

ney"s rale and too broad discretion could lead to seri.ous problems in 

the administration of justice in Texas. The key to solving these pro

blems is legislative action supported by informed public opinion. 

On the basis of the above, the following are recommended: 

(1) that the prosecuting offices be required to follow the 
American Bar Association's standards with regard to 
sentencing practices; 

(2) that the measure of effectiveness of the prosecuting 
offices be divorced from the conviction rate; 

(3) that a statutory scheme be enacted for the appointment 
by the courts of special prosecutors for the prosecu
tion of cases which the prosecution attorney will not 
prosecute; 

(4) the formation of some administrative technique to 
guide the publication of standards for prosecutorial 
discretion; 

(5) the creation of a public defender system to protect 
the constitutional rights of indigents in criminal 
cases, 
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CHAPTER IV 

THE JUDICIARY 

John E. Kennedy 
Southern Methodist University 

School of Law 

The Present Court System in Texas 

General Court Structure 

The Texas Constitution of 1876, as amended in 1891, provides 

in pertinent part: 

Sec. 1. JUDICIAL POWER: COURTS IN WHICH VESTED. 
The judicial power of this State shall be vested 
in one Supreme Court, in Courts of Civil Appeals, 
in a Court of Criminal Appeals, in District Courts, 
in County Courts, in Commissioners Courts, in Courts 
of Justices of the Peace, and in such other courts 
as may be provided by law. l 

Thus certain courts named above are declared to exist by the express 

language of the constitution while other courts are allowed to be 

created by the'legislature. This distinction has led to a dichotomy 

betwe8:n "constitutional courts" and "legislative courts." At the out-

set, it should be noted that the implementing legislation for the trial 

court level is not uniform on a statewide basis, but varies from county 

to county, so that it is very difficult to describe "a court structure" 

at the trial level in Texas. Instead, there are mllitiple structures 

unique to each county.2 
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Constitutional courts 

Supreme court 

Texas, unlike most other states, has two courts of final juris-

diction: Th~ Supreme Court of Texas, which hears only civil cases 

(including decisions under the juvenile statute~) and the Court of 

Criminal Appeals, which hears only criminal cases. The Texas Supreme 

Court is composed of a chief justice and eight associate justices who 

are elected for six-year overlapping terms. 3 Under the constitution 

the Supreme Court is given power to exercise both appellate and 

original Jurisdiction. 4 The appellate jurisdiction of the Supreme 

Court is limited, except in ~ases of direct appeal from the trial 

court, to questions of law arising from cases in which the court of 

civil appeals has appellate jurisdiction.S The Supreme Court may not, 

unless authorized, exercise appellate jurisdiction over original actions 

in the court of civil appea1s. 6 

Court of criminal appeals 

The Texas Court of Criminal Appeals was established in 1891 by 

article V, section 4 of the constitution, superseding a court of appeals 

which had both civil and criminal jurisdiction from 1876 to 1891. In 

1966, a revision increased the number of judges from three to five, 

one of whom must be presiding judge. Their qualifications are the 

same as those of associate justices of the Supreme Court of Texas, and 

they are elected for six-yea!." overlapping terms. 7 The Court of Criminal 

Appeals has appellate jurisdiction co-extensive with the limits of the 

1tate in all criminal cases, and the court and its judges have the 
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power to issue writs of habeas corpus and such other writs as may be 

necessary to enforce its own jurisdiction. 8 The jurisdiction of the 

court is appellate, except in the matters of writs of habeas corpus; 

and it is the court of exclusive, final jurisdiction in criminal cases. 

Courts of civil appeals 

The Courts of Civil Appeals were established by article V, sec-

tion 6 in the 1891 amendments to the constitution of 1876. There are 

fourteen such courts, each of which has a chief justice and two asso-

ciate justices. 9 ·These courts are numbered according to their respec-

tive geographical districts. Each court has jurisdiction to hear 

appeals from civil cases in the trial courts within its district. 

Qualifications for the justices are the same as those for members of 

the Supreme Court of Texas. lO 

The constitution provides that courts of civil appeals shall 

have appellate jurisdiction co-extensive with the limits of their 

respective districts, extending to all civil cases of which the dis-

trict courts or county courts have original or appellate jurisdiction, 

under such restrictions and regulations as may be pr.escribed by 1aw.11 

Under this power the legislature has provided for appellate jurisdic-

tion over final judgments rendered in the district courts and county 

courts where the matter in controversy exceeds $100~12 

It is important to note that the jurisdiction of a court of civil 

appeals extends to civil cases only. Thus case law has had to define its 

relationship of the Texas Courts of Civil Appeals to the Court of 

Criminal Appeals. For example> suits in behalf of the state to recover 
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penalties and forfeitures are not c~iminal cases, but civil cases over 

which a court of civil appeals has appellate jurisdiction. Thus, al-

though the Court of Cr.iminal Appeals does have authority to determinp. 

the validity of motor vBhicle muffler laws as criminal statutes,l3 a 

court of civil appeals may determine the validity of such laws 'where 

the rights of a party are affected by their operation. 14 Although the 

Court of Criminal Appeals is not bound by holdings of a civil court, 

such determinations are persuasive when the validity of those laws is 

before the Court of Criminal Appea1s. lS 

The justices of the courts of civil appeals theoretically may 

not exchange benches or sit for each other. An element of flexibility 

however was added by article 173816 which authorizes the Supreme Court 

to e'qualize the dockets of the courts of civil appeals by transferring 

cases from one court to another and permits the justices to hear 

transferred cases in the courtrooms of the courts from which they 

were transferred. 17 Because sectibn 6 of articl€i V states that each 

court of civil appeals "!:3hall consist of a Chief Justice and two Asso-

ciate Justices," a constitutional amendment would be required to add 

more justices to existing courts of civil appeals. 

District courts 

The constitutional trial court of general civil jurisdiction is 

the district court. It also has criminal jl1risdiction over felonies 

and a narrow range of misdemeanors. As will be noted later, other 

courts have initial jurisdiction over most misdemeanors and civil 

commitment. Article V, section 8, of the constitution provides in 
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pertinent part: 

JURISDICTION OF DISTRICT COURT. The District 
Court shall have original jurisdiction in all 
criminal cases of the grade of felony; in all 
suits in behalf of the State to recover penal
ties, forfeitures and escheats; of all 
cases of divorce; of all misdemeanors involving 
official misconduct; of all suits to recover 
damages for slander or defamation of character; 
of all suits for trial of title to land and for 
the enforcement of liens thereon; of all suits 
for the trial of the right of property levied 
upon by virtue of any writ of execution, seques
tration or attachment when the property levied 
shall be equal to or exceed in value five 
hundred dollars; of all suits, complaints or 
pleas whatever, without regard to any distinc
tion between law and equity, when the matte.r 
in controversy shall be valued at or amount to 
five hundred dollars exclusive of interest; of 
contested elections and said court and judges 
thereof, shall have power to issue writs of 
habeas corpus, mandamus, injunction, and certio
rari, and all writs necessary to enforce their 
jurisdiction. IS 

Each district judge is elected and must have been a practicing 

lawyer or judge of a court for four years and a resident of the district 

in which he was elected for two years, botn immediately preceding his 

election. Each judge is elected for a term of four years and receives 

an annual salary from the state of $20,000, which in many instances is 

supplemented by funds from the counties in his judicial district. 19 

There is a restriction in the constitution which technically 

prohibits the creation of multi-judge district courts and thus embalms 

the 19th century concept of "one judge-one court." The constitution 

provides that the state shall be divided into judicial districts, and 

from each district Ilthere shall be elected ... a Judge.,,20 This consti-

tutional anomaly p':roviding for "single judge district' courts ll has 

.,'f- • 
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presented a problem in the metropolitan centers which need many 

judges and where the natural solution would be to appoint multiple 

judges to the same district. If the requirement were literally 

applied, the large cities would be faced with great administrative 

difficulties in having many district courts, each geographically 

exclusive. The expedient solution, devised by the legislature 

with the approval of the Supreme Court,21 has been to create mUlti-

geographically concurrent district courts and to allow the judges 

of the multi-district courts to sit within only one district. How-

ever, straightforward constitutional authority would provide a 

better solution. 

County courts 

The county courts were established in 1876 by article V, 

section 15 of the constitution. Each county in Texas has a county 

court and a judge who is elected for a four-year term. The legis-

lature determines the salary or salary range, 'which is paid by the 

county and which generally is determined in relation to the popula-

tion of the county. The "constitutional" county courts are to be 

distinguished from "county courts at law" which are established by 

the constitutional provision allowing the legislature to establish 

"other courts.,;22 There are 254 counties and therefore 254 constitu-

tional county courts in Texas. 

The constitution provides that the jurisdiction of the county 

courts shall extend to: 

Original jurisdiction of all misdemeanors of which 
exclusive original jurisdiction is not given to 
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the Justices' Courts as the same is now or may 
hereafter be prescribed by law, and when the 
fine to be imposed shall exceed $200, and that 
shall have exclusive jurisdiction in all civil 
cases when the matter in controversy shall 
exceed in value $200, and not exceed $500, •. 
• . and concurrent jurisdiction with the Dis
trict Court when the matter in controversy 
shall exceed $500 and not exceed $1,000, .• 

but shall not have jurisdiction of suits 
for the recovery of land. 

They shall have appellate jurisdiction in 
cases civil and criminal of which Justice Courts 
have original jurisdiction, . . . • In all 
appeals from Justices Courts there shall be a 
trial de novo in the County Court, and appeals 
may be prosecuted from the final judgment ren
dered in such cases by the County Court, as 
well as all cases civil and criminal of which 
the County Court has exclusive or concurrent or 
original jurisdiction of civil appeals in civil 
cases to the Court of Civil Appeals and in such 
criminal cases to the Court of Criminal Appeals, 
with such exceptions and under such regulations 
as may be prescribed by law. 

1JThe County Court shall have the general juris
diction of a Probate Court; they shall probate 
wills ...• appoint guardians of minors, 
idiots, lunatics, persons non compos mentis, 
and common drunkards •.• • Z3 

One does not have to be a lawyer to recognize that this provision 

generates two major problems: (1) conflicts of jurisdiction between 

the county and district courts; and (2) conflicts of jurisdiction 

betv]een the county and justice of the peace courts. For example, 

while it is clearly established that county courts have exclusive ori-

ginal jurisdiction in matters of probate, only the district court has 

jurisdiction to r,:;:;nstrue a will,24 or to determine the title to real 

or personal property claimed by the estate,25 or to decide a claim 

against an estate after it has been denied by the executor, administra-

't::; : 
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tor or gllardian,26 unless such claim is within the county court I s civil 

jurisdiction. Whenever such issues ar~'pe, independent suits must be 

prosecuted in the district court and the judgment must be certified to 

the county court for observance. 27 

However, some element of flexibility is provided by another incon-

sistent and ambiguous provision. Section 2-2 of article V of the consti-

tution prbvides: 

The Legislature shall have power, by local or· 
general law, to increase, diminish or change the 
civil and criminal jurisdiction of County Courts, 
and in cases of any such change or jurisdiction, 
the Legislature shall also conform the j~8isdic
tion of the other courts to such change. 

This section has been held to authorize the legislature to increase the 

jurisdiction of the county court by giving it jurisdiction concurrent 

with the justices of the peace,29 and also to take away civil and crim-

inal jurisdiction of the county courts and transfer it to the district 

court. 30 This power to diminish or increase the jurisdiction of the 

county courts in particular counties has been exercised frequently by 

the legislature. 3l However, the power does not extend to probate matters, 

which have been held to be neither "civil" nor "criminal" within section 

22; consequently, the probate jurisdiction of the county court is said 

to be exclusive. 32 

The constitutional county court, though it still technically has 

jurisdiction, apparently has ceased to exist as an operating judicial 

court in most urban counties and has functionally been supplanted by 

legislative county courts with concur.rent jurisdiction. 33 In urban 

counties the one constitutional county judge is primarily and often 
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exclusively occupied with his administrative duties as presiding officer 

of the commissioners court, which is not a judicial court but rather the 

governing body of the county. However he does hear mental illness cases 

concurrently with other legislative county probate judges. 34 

Justices of the peace courts 

The office of the justice of the peace was established by article 

V, section 18, of the constitution. The justice is elected for a four-

year term and his salary is determined by the county commissioners court;35 

There are no specified qualifications to holding office. The constitution 

provides that each county be divided by the county commissioners court 

into not less than four, nor more than eight justice precincts. A 

justice of the peace is elected within each precinct except that in any 

precinct with 8,000 or more inhabitants, two justices are elected. There 

were at last count 892 justices of the peace in Texas. 36 

Under the constitution, justice courts have jurisdiction in criminal 

matters whel:e the penalty is $200 or less; in civil matters where the 

amount in controversy is $200 or less, and where exclusive jurisdiction 

is not given to the district or county courts; and stlch other jurisdiction, 

criminal and civil, as may be provided by law. 37 It is further provi~ed 

that "appealsto the county courts shall be allowed in all cases decided 

in justice courts . . . ; and in all criminal cases under such regulat";,ons 

as may be prescribed by law.,,38 

It is now provided by statute that some statutory county courts have 

concurrent jurisdiction with that of the justice courts in those counties. 39 



o 

i>,i; 

88 

Legislative or statutory "other courts" 

As noted above, article V, section 1 of the constitution, provides 

that the fljudicial power of this State shall be vested . • . in such 

other courts as may be provided. by law.,,40 It further provides that: 

The Legislatu:ce may establish such other courts as 
it may deem necessary and prescribe the jurisdiction 
and organization thereof, and may conform the juris
diction zi the district and other inferior courts 
thereto, . 

Legislative and judicial reconciliation of these provisions with the 

constitutional grants of jurisdiction to specific courts, has resulted 

in a compromise. Under this compromise the legislature has power to 

create l1 s tatutory" courts with powers concurrent with the "constitutionalll 

courts, so long as the "statutory" courts do not deprive the "constitu-

tional" courts of their constitutional jurisdiction. 

Criminal district courts 

The statutes creating criminal district courts typically limit their 

jurisdiction to criminal cases and provide that the regular district courts 

shall have no criminal jurisdiction.42 There may be a difference of opin-

ion betwee:li the Court of Criminal Appeals and the Supreme Court as to the 

constituti,:mality of such provisions. The Court of Criminal Appeals has 

stated that the constitutional power of the legislature to "conform the 

jurisdiction of the other district and other inferior courts" authorized 

the legislature to give "exclusive" jurisdiction to the cr~minal district 

43 courts. The Supreme Court, however, has repeatedly held that the 

legislature c'annot reduce the jurisdiction of a constitutional district 

court~44 In Lord v. Clayton,45 the Supreme COllrt held that although the 
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statute creating the 136th District Court of Jefferson County expressly 

limited its jurisdiction to civil cases, and other legislation purported 

to give exclusive jurisdiction of criminal cases to the Criminal District 

Court of Jefferson County, the 136th Court was nevertheless a constitu-

tional district court with full power to impanel a grand jury, receive 

an indictment, and try the accused. But whatever difficulties may exist 

in creating district courts with civil jurisdiction only, it is settled 

that the constitutional power to establish "other courtsl! does authorize 

the legislature to establish district courts with criminal jurisdiction 

46 only. Similarly, it appears that criminal district courts may also be 

granted limited jurisdiction over certain types of civil cases, such as 

those involving domestic relations and payment of taxes. 47 

Even though the legislative treatment of statutory district courts 

remains ad hoc, county by county, recently, there has been a welcome 

trend away from narrow jurisdictional restrictions on statutory district 

courts. For e~ample, the 1963 statute creating one new civil and one 

new criminal district court for Dallas County provides: 

The said court shall have and exercise, in addition 
to the jurisdiction now conferred by law on said 
Courts, concurrent jurisdiction coextensive with 
the limits of Dallas County in all actions, proceed
ings, matters and causes, both civil and criminal, 
of which district courts of general jurisdiction 
are given jurisdiction by the constitution and laws 
of the Q~ate of Texas. 48 

Domestic relations courts 

Courts of domestic relations are creations of statute and have 

resulted from the need for a specialized response to large volumes of 

cases in particular counties. The judges of these courts are paid 



\' ,I 
, )f 

90 

exclusively by the county ,~hile the salary is determined by the legis

lature in the statute creating the court. The result is that sonie of 

the judges have definite salari,~s set while others have a'minimum or 

maximum salary scale; still others are paid the equivalent to the total 

) 1 f district or other judge. 49 
(state basis plus local supplement sa ary 0 a 

There are twenty-eight such COUl'ts in Texas. 50 Their subj ect matter 

jurisdiction may include areas of juvenile law5l as well as family law. 

The justification given for these courts is that they permit more 

continuity in domestic relations matters than was possiblE1when such 

\ b . 52 
cases were rotated among the district judges on a short-te:i:m as~s. 

These courts share the classic weakness of specialized courts with 

limited jurisdiction in being unable to give full relief. For example, 

there ,are numerous cases where these courts cannot give complete relief 

because title to real estate or the interests'of third persons are 

involved. 53 

Conceptually, a domestic relations court should be thought of as 

a "statutory" district court exercising lesser but included concurrent 

. ld' ·t t 54 
jurisdiction with a constitut~orta ~str~c cour. 

Juvenile courts 

Statutes provide that district courts or county courts may be 

d . ·1 courts of the counties in which they are located, designate as Juven~ e 
55 

and in some instances the legislature has established a separate juvenile 

. t· 56 ~eparate J·uvenile courts have been upheld court for certa~n coun leSe u 

h t · t· 57 It seems that a J·uvenile court may be either under t e cons ~tu lon. < 

an existing constitutional district court, a county court, a criminal 
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district court, or a specially created court. Again, such a' system 

creates the possibility of conflicts in jurisdiction. 58 

Probate courts 

Although the constitutional county court has the general juris

diction of a probate court,59 the legislature has created, by special 

acts, courts for certain counties known as probate courts. 60 The 

judges of probate courts have the authority to hear and determine 

matters relating to these proceedings in the same manner and with 

the same powers as are vested in the constitutional county judges. 6l 

While the constitutional probate jurisdiction of the county 

court is said to be ex~lusive,62 Dther courts Y1ith concurrent probate 

jurisdiction may be established if no attempt is made to deprive the 

constitutional county court of its "constitutional" probate jurisdic-

tion. 63 

County courts at law 

The constitutj,on provides for a county court with a single judge 

presiding. In providing additional judges to handle county court 1iti-
, 

gation, the legislature has not attempted to increase the number of 

judges of the constitutional county courts, perhaps because section 15 

of article V of the constitution provides for the election in each 

county of "a" county judge who is also made presiding officer of the 

county commissioners court by section 18,64 Consequently, separate 

courts have beer. created under the power granted in the first paragraph 

of section 1 to "establish such other courts as it may deem necessary 

and prescribe the jurisdiction and organization thereof.,,65 
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A whole class of statutory county courts has been formed, upon 

each of which the legislature has conferred some portion of the juris-

diction of the constitutional county courts. These courts have various 

names and are granted a variety of subject-matter jurisdictions from 

county to county. lt seems settled that these courts have a legitimate 

existence under the constitution as "other" courts established by the 

. 1 66 legislature under article V, sect~on • 

67 
As of 1971 there were 57 county courts-at-law. The statutes 

establishing these courts generally authorize the ju~ges of courts of 

t transfer cases, exchange benches, like jurisdiction in the same county 0 

. h h 68 Nevertheless these are distinct tribunals,as and sit for eac ot er. 

illustrated by cases holding that ohe county court-at-law cannot set 

aside an execution sale had in another, and tha.t, one court has no 

jurisdiction of a condemnation case upon filing of objections to the 

1 .. appq{nted by the J'udge of another court. award of specia" comm~ss~oners L 

Municipal courts 

69 

. were created "in each of the incorporated cities, Municipal courts 

II f th state by statute in 1899. 70 These courts, towns, and villages 0 e 

. t ,,71 'd d b ersons 11 k "corporat~on cour s, are pres~ e over y p origina y nown as 

specifically elected or appointed to be judge of the court and in the 

absence of such a person, the mayor serves ex-officio as the judge of 

the court. 72 As a result, a court with a judge exists in every city, 

town and village in the state, regardless of the city's size or need, 

dl of whether the city officials even know of the and indeed, regar ess 

court's existence. 
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The municipal courts have origiual and exclusive jurisdiction 

over cases arising under the ordinances of the city and concurrent 

jurisdiction with the justice of the peace courts over offenses arising 

under the criminal laws of the state, punishable by fines. of $200 or 

73 
less. These courts are clearly "other courts" created under Section 

1 of Article V of the constitutio~.74 

Small claims courts 

Additionally, the legislature has created a court of inferior 

jurisdiction, known as the small claims court, in which the justices 

of the peace sit as judges. 75 This court has concurrent jurisdiction 

with j~stice courts in actions for the recovery of money where the 

amount involved, exclusive of costs, does not exceed the sum of $150, 

and in some cases $200.~ 76 The court is not available to the voluntary 

assignee of a claim or to .. anyone engaged in the business of lending 

money at inte.rest or to any collection agency or agent. 77 While the 

small claims courts were established with .the intent to provide a 

suitable forum for minor civil litigation, they have not been completely 

successful. Indeed, a study of small claims courts has concluded that 

measured by its objectives, "(i)t is clear that the plan so boldly 

conceived in· 1953 has been a failure .,,78 

Distribution of Power to Impose Criminal Sanctions 

Both the constitution and the code of criminal procedure provide 

that the Court of Criminal Appeals shall have appellate jurisdiction 

coextensive with the limits of the state in all criminal cases. 79 This 

jurisdiction is exclusive and all-encompassing. 

,; . 
,6 
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District courts 

In accord with the constitution80 the legislature has provided 

that the district and criminal district courts shall have original 

jurisdiction in criminal cases of the grade offelorty, as well as of 

d 
. l' ff" l' d t 81 all mis emeanors 1nVO v1ng 0 1C1a ID1scon uc • In counties in 

which the county court does not have criminal jurisdiction, all crim-

inal judgments from justice courts are to be appealed directly to the 

district criminal courts.
82 

County courts 

The county court has original jurisdiction of all misdemeanors 

of which exclusive original jurisdiction is not given to the justice 

courts and when the fine to be imposed exceeds $200.
83 

In all appeals 

from the justice courts there shall be a trial de ~ in the county 

court, and if the fine imposed in the county court is more than $100, 

then appeal will lie from that court directly to the Court of Criminal 

84 
Appeals. 

Justice of the peace courts 

Justices of the peace have constitutional jurisdiction of crim-

inal matters in cases where the penalty or fine to be imposed may not 
,~. 

be more than $200, and such other criminal jurisdiction as may be 

provided by law. 8S The code of criminal prbcedure implements this 

constitutional grant of jurisdiction.
86 

Municipal courts 

These courts are created by statute. Their jurisdiction extends 

I 
I ~ 
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to the corporate limits of the city, town or village and to crimes 

arising under ordinances of the city, town or village. they also have 

jurisdiction concurrent with justices of the peace in any precinct in 

which the city is located but only in criminal cases in which maximum 

punishment is by fine alone, not exceeding $200. 87 

Power to impose civil commitment in Texas 

The judicial power to impose civil commitment 40 ~ Texas encompasses 

three types of incompetents: (1) th t 11 '1' ( e men a y 1 L; 2) alcoholics; and 

(3) narcotic addicts. The basic jurisdiction for commitment and dispo-

sition of estates is t d b h gran e y t e constitution to the constitutional 

county courts: 

T~e County Court shall have the general jurisdic
t10n.of a Pro~ate Court; they shall probate wills, 
apPo1nt guard1ans of minors, idiots, lunatics, . 
persons .1On compos mentis and common drunkards 
grant letters testamentary and of administrati~n 
settle accounts of executors, transact all busi-' 
~e~s appertaining to deceased persons, minors 
~d~~ts, lunatics, persons non compos mentis and 
c~mmon drunkards, including the settlement parti
t~on and distribution of estates of deceas~d 
pers~~s and to apprentice minors, as provided by 
law. 

Mentally ill 

The legislature has provided that the county courts, and probate 

courts (county courts-at-law) shall ha~e jurisdiction tu commit me.ntally 

ill persons to community mental health centers , 

health and mental retardation centers. 89 

and to community mental 

At one time it was unclear whether the . const~tutional county court 

men a co~~itment proceedings. had exclusive or concurrent J'urisdiction for t 1 

,-"';;;:'" 
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A later act of the 55th 1,egislature90 clarified this question and gave 

concurrent jurisdiction to constitutional county courts and probate 

91 courts. 

Alcoholic commitment 

For a person to be committed as an alcoholic under the Texas 

statute,92 the fact of alcoholism must first be proved to the county 

l ' , Jurisdiction is vested in lithe court upon petition or app ~cat~on. 

h alleged alcoholic resides .,,93 It 
county judge of the county were an 

is unclear whether this jurisdiction is also given to county courts-

'd' t' ;t may not ba94 The legislature at-law, but there is some ~n ~ca ~on L ~ 

has provided, however, that any judge of any court may, upon finding 

a person guilty of violation of a misdemeanor, which act resulted 

1 h l' a d such a person (if ove'!' eighteen years from chronic alCO 0 ~sm, rem n 

, , on Alcoholism for ninety days in lieu of age) to the Texas Comm~ss~on 

of sentence. 95 

Commitment. of narcotics addicts 

The Texas Legislature has provided that the county judge may 

, t 't' any person who "is addicted commit to a mental hospita- upon pe ~ ~on 

to narcotic drugs and requires hospitalization in a mental hospital 

, f h ,,96 
for his own welfare and protection or the protectl.on 0 ot ers. 

This statute apparently grants jurisdiction concurrently 'with 

const'l.tutional county jlldges and county courts at law. 
In a recent 

S . 97 the Texas Supreme Court affirmed a probate 
case, Berney v. tate, 

court's dismissal of an application for civil :;ommitment under the 

statute. The affirmance was not based upon the county court's 

97 

exclusive jurisdiction (which would have excluded the probate court's 

concurrent jurisdiction) but rather upon the fact that an indictment 

had been returned, conviction had, and the alleged addict was already 

in custody of the Texas Department of Corrections. In other words, 

the jurisdiction of the criminal district court had yes ted prior to 

that of the probate court indicating by negative implication that if 

the jurisdiction of the criminal district court had not been invoked, 

the probate court would have valid jurisdiction to enter a commitment 

decree. Hence the constitutional county court and probat.e courts must 

have concurrent jurisdiction for narcotics commitment. 

Criticisms of Present Texas Constitutional Structure 

General Principles 

The foregoing description of the constitutional structure, and 

of legislative implementation of the Texas court system, reveals a 

picture of multiple courts with specidalized jurisdiction, subject 

to no central authority. The problem is partly constitutional and 

partly legislative. The general criteria for criticism of such a 

system were e~~nciated by Roscoe Pound over fifty years ag098 and 

have been carried forward by the American Judicature Society and the 

American Bar Association. 99 Pound took the view that courts of lim-

ited and specialized jurisdiction are an undeveloped society's ad hoc 

response to immediate needs. One drawback of such a system is the 

inability of a single court to render full relief because of lack of 

jurisdiction over the subject matter, For example, in Texas a suit 

concerning title to land involved in the administration of an estate 

~ .) :." 
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can only be heard in district court, but a suit to determine heirship 

or descent under a will may only be heard in county or probate court. 

Hence neither court, in such controversies, can render full and complete 

relief. 

As a superior alternative, Pound urged that (1) such a court 

1 b 1 d W
';th one which is "unified" or "integrated," 

system shou d e rep ace • 

(.i.~. , "horizontally" all cases start in the same court, and "vertically" 

h h t ';s known as "J'uris-
all cases are reviewed in 'the same court; t us w a • 

diction" becomes administrative convenience and all judges become 

interchangeable); (2) the system should be "flexible" (i..~., court 

d d capable of change in order to meet di-
jurisdiction an proce ure are 

verse and evolving needs) and; (3) the system should be subject to 

"administrative control" (i.e., power should exist to manage all, court 

business and personnel). These general criteria have been the starting 

point for criticisms of the Texas court system ever since Roscoe pound 

addressed the Texas State Bar in 1919.
100 

Judge Clarence Guittard of the Dallas Court of Civil Appeals, 

1 't" 101 
writing in 1967, has acknowledged these fundamenta cr~ ~c~sms. 

Judge Guittard carefully demonstrated that by means of legislation and 

has "evolved,1I through patchwork effort and in 
rules of procedure Texas 

spite of constitutional ~estrictions, in ~he direction of Pound's ideal 

model. Judge Guittard acknowledged, however, that the evolution was 

far from complete and urged in 1967 many amendments to the existing 

judiciary article of the cohstitution, changes. in legislation, and 

effective use of court rules and administrative authority to achieve 

h It He advocated .painstaking evolution 
more efficiently t .e same resu s. 
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of details since, historically, Texans do not take kindly to "radical" 

revision of their constitution. Judge Guittard's approach is worth 

noting, because even if radical constitutional revision of the judiciary 

article were accomplished in the near future, the major functional job 

would still remain 1vith the legislature and the courts to build a ration

al, efficient and just system, by developing a modern judicial code, 

rules of procedure and a management system. l02 

fuiother major criterion for a modern court system is a workable 

procedure for selection and retention of judges of the highest quality. 

The le~ding model for reform has been the so-called ''Missouri Planl! for 

merit selection, under which judges are proposed by a commission, 

appointed by the governor, and run unopposed for reelection against 

only their record. I03 Theoretically the Texas system provides for 

direct popular election of judges, but as a practical matter it has to 

some extent evolved into a practice under which outgoing judges resign 

and new judges are appointed by the governor. 104 Thus the Texas system 

is subject to the dual criticism that in theory it interjects too much 

"politics" in the j·ud';c';ary by prov';d;ng f d' I • • ..... or '~rect popu ar elections 

and that in practice the quality of the judiciary depends in great part 

upon the appointing discretion of the governor. lOS 

Combining the major points of criticisms of the Texas judicial 

system, Justice Joe Greenhill of the Texas Supreme Court, writing in 

1971, restated some of the goals for reform in Texas: (1) There is a 

need for a unified or integrated court system on horizontal levels so 

that judges and subject mat.ter jurisdictibn of courts will be interchange:'" 

able, 'and thus court business and manpow.er can be handled with maximum 
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efficiency. (2) There is a need for central authority for court manage-

ment, horizontally and vertically, to pt"obide for uniform statewide ---- . 
budgeting, and financing of the courts and assignment of judges. (3) 

There is a need for merit, selection of the judiciary.l06 

Reform embodying thes\;"'! goals would produce a number of indirect 

bene~fits. Trials de novo on appeal from the municipal t,o the county 

courts and from county to district courts would be e1iminated.
107 

The 

end of limited jurisdiction would allow individual judges to give com

plete remedies rather than partial solutions. l08 Small claims and 

minorc;riminal matters would be given equal status and importance with 

the present types of cases within district court jurisdiction. Experi

ments for improvement of small claims and minor criminal matters
109 

could be carried on more effectively through courts with sufficient 

logistical backing and trained judges.
n0 

Some Examples of Bad Results F12wing From 
The Texas Constitutional Structure 

Justice of the peace courts 

The major ql,lestion is what 1,s ,the quality of justice in the 

justice of the peace COUJ:-ts? Sinc,e the justices of the peace are not 

required to be lawyers, and court administration is highly informal,' 

many conclude tha,f;: these courts do, n6.t really deliver justice, ,and 

actually resuTt in public ,disrespect for law. Hl The justices of the 

pe'ace respond that they deliver "grass-roots" justice for the little 

man at lower cost than it takes to run a formal court ~ystem.112 They 

f ' 1;;.,' th t' 'the~r,' a,bsenc'e' ther'e would' be ,1:,"cYv" o"-l'd' -In the re'solu-urtll:b1!'::;1.re;~~~ ,', a ~n ... ~. ... .L. 

tioh q,f:,lIsmall" civil claims and minor criminal matters ahd that the 
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justices of the peace perform an important task-' 'w+thout 
.L. any logis tical 

support. 113 One rebuttal to these arguments is that under a unified 

court system, the low-cost II , 1/ grass roots, function does not disappear 

but exists as a magistrate division of the unified court , and becomes 

subject to administrative control and logistical support. 114 The 

real question then is how to improve the quality of justice that the 

citizen receives in minor criminal and civil matters. lIS It is sub-

mit ted that the best potentia, 1 for real~z~ng 
.L..L. this goal lies inabo'iish-

ing justice af the peace courts. 116 

Aside from general d b t b e a e a out the quality of justice in these 

courts, and whether abolishing them will in fact improve the quality 

of justice delivered, there are further arguments which point toward 

abolishing the justice of the peace courts. First, it is wasteful and 

inefficient to provide for trials de novo ~n the 
.L. county courts for 

ap~eals from the justice of the peace courts. 117 Second, the muni-

cipal courts have concurrent J'urisd~ct~on with 
.L..... ~ the j!Jstice courts in 

criminal cases arising within the' ' territorial limits of the municipal-

ity.H8 

A third, more important ground fo'r q t" h ' ues ~on~ng t e continuation 

of the constitutional justices of the peace is their relation to the 

criminal district courts in the criminal justice system. In addition 

to their substantive criminal jurisdiction, the justices of .the peace 

perform important IJ· t k 1/ f . ~n- a e unct~ons for the district courts by 

issuing warrants, reviewing probable f cause or arrest, and determining 

b '1' '119 
a~ • To the extent the justices of the peace do not perform these 
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judicial functions with independence but instead simply rubber-stamp 

the wishes of the poli,ce and prosecutors, there is no screening out of 

cases that go on to the district court. Thus the district court becomes 

glutted with more cases, further delays result,120 and people charged 

with crimes become caught in the system without adjudication of their 

guilt or innocence. Since the justice of the peace is a constitutional 

officer and not subject to direct administrative control, the criminal 

district judges may have difficulty in getting the jU8tices to coordinate 

their practices, paperwork, and speed in order to ensure an efficient, 

accountable case flow from the justice of the peace through the district 

121 courts. , 

Municipal courts 

Since the municipal courts are not constitutional courts but 

legislative courts, questions concerning their judges, proper jurisdic-. 

tion, financing, and administration are not presently frozen by the 

Texas Constitution. 122 Thus plans for, their improvement can be accom-. ' 
plis1:1ed primarily by legislation and municipal ordinance. There are 

several constitutional aspects however. Fj,rst, to the extent the present 

cQnstitution expressly places jurisdiction in other constitutional courts, 
/ 

the most a municipal court can be given is concurrent jurisdiction. 

Second,if a'new constitution were to follow Pound's model an~ provide 

for only one unified trial court, then presumably the legislature could 

, . ' 123 
not create "other" legis lati ve courts, and the municipal courts, their 

judges arid functions, wbuld presumably be tran~ferred into the unif:i,ed 

state trial courts. 
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County courts 

A central problem with the county courts is that they act both 

as appellate trial de novo courts to the justice and municipal courts, 

and as courts of limited jurisdiction in relation to the district courts, 

From a judicial management viewpoint, the court manpower and resoUrces 

are not interchangeable with the other courts, and jurisdictional 

disputes cause problems of inefficiency and confusion. 

An example of jurisdictiona.l conflict is shown in the power of 

the county court in civil commitment of narcotic addicts provided there 

are no pending criminal charges against t~em.124 Patricia Berney was 

indicted for sale of narcotics on October 3, 1969. Prior to trial, on 

November 7, 1969, Miss Berney's mother filed a petition in probate court 

seeking civil commitment for Patricia based upon narcotics addiction. 

On hearing, the probate court dismissed because the indictment had 

already vested jurisdiction in the criminal. district court. Mrs~ Berney 

then, in the l34th District Court of Dallas County, brought a petition 

for mandamus, which was also dismissed for lack of jurisdietion. An 

appea~ of the mandamus dismissal, the court of civil appeals affirmed. 

While this was going on, Miss Berney was convicted on January 30, 1970~ 

in Dalla~ County Criminal District Court No.5 and was placed in confine-

ment unti 1. transferred to the Texas Department of Corrections on May 29, 

1970.
125 

The decision of the court of civil appeals was ultimately 

affirmed by the, Texas Supreme Court and Miss Berney is apparently 

serving her seven-year term. The statement of law emerging from this 

case is that crill1inal court jurisdiction vesting prior to filing of a 

peti.tj,on for civil co'mmitment will take precedence' over t'hs civil pro- > 

;' .. ' 
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ceeding. 
There seems to be no logical or policy reason why this should 

be so, other than that a criminal court cannot civilly commit, and in a 

felony situation a county court cannot conv~ct, so that one court's 

1 d h' th A dec~.s~oP as to precedence had jurisdiction must exc u e teo er. ~ • 

to be made, and it was made in favor of whichever jurisdiction was 

invoked first. The constitutional system leaves the choice of civil or 

criminal confinement somewhere in the hands of the prosecutor, private 

attorney, county judge, and district judge. 

A more important criticism of the county court system, however, 

is that the county judge is probably not the best trained person to be 

deciding questions of mental illness, alcoholism, and narcotic addiction 

in civil commitment proceedings. Since the judge has a paramount role 

in the quality of these proceedings in each case and has an important 

long-term community leadership role in developing modern responses to 

mental health problems, society should respond with the best possibie 

judges, and courts for this work. However, the county judge is not 

necessarilY.1i lawyerl26 and the salary of the county court is vari

able,127 with the result that civil commitmen.t procedures on a state-

wide basis may be very uneven. 

The process of involuntary commitment, for alcoholism may serve 

a::; an, example for showing similar problems in the pro.cess for mental 

iliness and narcotics addiction commitments.
128 

An alcoholic is 

defined by the statute as a person who does one of the following things: 

h~ chronically and habitually drinks alcoholic beverages to suchan 

extent that he has "lost the power of self control w,itl;lrespect ,to the 

use of such beVeragE'is,,,129 ,or he ~Il:dangers public morl:!,ls, health"safety, 

105 

or welfare "while chronically and habitually under the influence of 

alcoholic beverages.,,130 

In practice, it appears that the civil commitment process for 

al.~0holics in Texas is highly infortnal, with the court and a physician 

deciding among themselves what is best for the subject of the pro

ceeding. 13l This procedure has been highly criticized for lack of 

implementation of the statutory standards: 

(T)o state that there ,is little likelihood of 
error in the commitment process is meaningless 
in view of the absence in Texas of procedural 
safeguards to protect the alleged alcoholic 
from being 'railroaded' into commitment or an 
erroneous finding concerning his condition. 132 

Field studies of the actual commitment process in mental illness 

S 133 d· .. 134 ca es an ~n narcot~c comm~tment cases reveal similar need for 

upgrading and reform. It is submitted that the highest status trial 

judge should be utilized in this process. 

District courts 

A central problem for the district courts is that they were con

ceived by the constitution as "one judge-one court" c6u~ts.13S However, 

much practical unification of the district courts has been accomplished 

~hrough complex use of legislation, court rules and administration 136 
\"" ,. 

" 

A current case illustrates some problems that remain. In the case of 

Johnson v. Avery,137 Avery sued John.son in a district court and shortly 

thereafter Johnson brought a suit against Avery in a different district 

court in the same county concerning the same subject matter. Avery then 

sought to abate the second suit because of the pendency of the r~· t . ~,rs , 

bU,t the sE;conu district court overruled his plea OIl the ground that 
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Avery had fraudulently induced Johnson to delay filing his suit. Avery 

then sought and obtain~d a temporary injunction from the first court to 

restrain Johnson from prosecuting the second suit, after a hearing in 

the first court lasting nine days. The court of civil appeals affirmed 

the injunct;i.on, but the Supreme Court reversed on th€! ground that the 

second court had the right to determine whether Avery was estopped by .. 
his fraud to assert the prior active jurisdiction of the first court.

l38 

While the case may be an extreme example, it reveals the basic defect in 

a system which allocates courts business by grants of jurisdiction of 

the subject matter, as opposed to a system which cre,ates one court 

with total subject matter jurisdiction and provides for administrative 

assignment of cases to judges and divisions of the court. 

Court of criminal appeals 

It is ar~uable that maintaining separate, constitutional, final 

appellate courts for civil and criminal cases is more efficient and hence 

desirable. There are cogent reasons for abolishing such a system, how-

ever. First, allocating judicial business by jurisdiction of the subject 

matter, with ultimate authority split between two courts, leads to juris-

dictional conflict over what is civil and what is criminal and who has 

the last say. Second, from an administrative viewpoint, flexibility 

is lost in the inability to interchange civil and criminal appellate 

judges.139 Third, and most importantly, some critics feel there can be 

a loss of perspective in specialized judges, and an erosion of their 

ability to bring fresh insight and innovative solutions to old problems. 

On these grounds, Judge Irving Goldberg of the United States Court of 
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Appeals for the Fifth Circuit, an eminent Dallas lawyer before going 

on the federal appellate bench, argues against any attempt in the name 

of efficiency to convert the generalist federal judge into a special-

. t 140 
~s • In any event, if there is merit in the specialization of 

judges, it can be accomplished by administrative division with sub-

stantially the same result, without the structure be;ng ... permanently 

frozen into the constitution. 

Trendg in Other States 

Unified Judiciary 

As previsously noted, Roscoe Pound laid the theoretical ground

work for reform of stat.e court systems, 141 and the American Judicature 

Society has been the lead force in advocating implementation of tho,se 

reforms throughout the states. 142 Because each state system is unique, 

and is continually changing, it is difficult to categorize the systems, 

except by a few major characteristics. Writing in March 1973, Mr. R. 

Stanley Lowe, Associate Director of r_he Am . er~can Judicature Society, 

sys ems ~n relation to their degree made an attempt to categorize court· t . 

of unification. 143 First, however, he points out the difference between 

structural, versus administrative or de facto unification. Structural 

refers to constitutional and legislative definition of the system, where

as de facto or administrative refers to the way the system is working 

in fact, regardless of its structure. 144 Listed below are 12 jurisdic-' 

tions Lowed~seribes a~ having achieved both structural and adminis:tra-
(i 

tive unification of their court systems, along with paraphrasesof/t some 

of Lowe's comments: 
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Alaska-model of simplicity " 
Colorado-three level plan demonstrates ~f~ectLv~ 

unification through strong admLnLstratLon 
Florida-as ~of March 14, 1972 

Hawaii- d " d" " 1 
Idaho-example of unifying a proliferate JU LCLa 

system by statutes into a two-level system 
Illinois-model system admired by most court experts 
New Jersey-pioneer but outdated 
North Carolina-
Oklahoma-
Pennsylvania-
District of Columbia-
Puerto Rico-most nearly meets philosophical ideal 

lists 17 states as incorporating some key elements of court unifi

cation where most emphasis has been on horizontal as 

unification,145 5 others as having made progress,146 

opposed to vertical 

and 4 others as 

new J'udici&l articles in 1972 general elections recently having approved 

147 He describes 8 states as being providing for unified court systems. 

" 1 t" authorization for court unificain the process of seeking leg1s a 1ve 

148 h " reJ"ected un1"f1"cation in a 1972 constitutional tion, 1 state as aV1ng 

d "f" t" 150 " 149 d 5 tates as not having moved towar . unL 1ca 10n. conventLon, an s . 

Although Lowe does not correlate his list, the apparerit source of struc

tural com~arison is the Model State Judicial Article, approved by the 

" " 1962 151 AmericCl.h Bar AssociatLon Ln . 

Merit Selection of Judges 

Since 1937, the American Bar Association and American Judicature 

Society have advocated a non partisan court plan152 for judicial selec-

II k the state J"udge.s out of politics as nearly as tion which would ta e _ 

may be. ,,153 Missouri was the first to adopt the plan in 1940, thus the 

concept became known as the Missouri Plan.154 · Writing in 1966, Glenn 
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Winters categorized the states as follows:155 

Partisan Elect:-lQ!!:',,19 states 
Non-partisan Election-16 states mostly it! the Northwest 
AppOintment by the Executiv~-federal system, Puerto 

Rico and 9 states, ~ostly in the East 
Merit Plan-13 states 

The Missouri Plan has been subjected to close criticism, even by its 

advocates. 156 A recent criticism of merit selection is voiced by Profes-

sor Maurice Rosenberg, specifically in relation to simultaneous trends 

towa~d unification of courts. 157 Professor Rosenberg says the hardest 

job under any system is to induce good lawyers to sit on 11high-volume, 

high ~_ecibel, high-emotion" courts. i . .!:.., lower criminal, domes.tic rela-

tions, small-claims courts. He fears that proposals to unify and 

integrate the court system, while having the goal of improving the 

quality of justice in the lower trial courts, may simply reduce the 

status and functioning of the existing "higher status" trial courts 

and drive the good judges out. For example, one might pose the question 

whether any Texas district judge would want to hear cases now heard by 

justices of the peace or municipal judges. I58 Nevertheless, Professor 

Rosenberg concludes, on balance, that court unification and merit 

selection are the only practical direction to take on problems of Court 

reform. 159 

Justices of the Peace 

Writing in 1967, Judge Guittard noted that the office of justice 

of the peace no longer exists in fourteen states, inclti_ding Virginia, 

Ohio, Connecticut, North Carolina, Illinois, and Michigan. Justices 

of the peace have been deprived of constitutional status in Montana and 
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Idaho, having been replaced by other courts on a local basis in Tennessee, 

and in Kansas their civil jurisdiction has been reduced to $1.00. 160 

Civil Co~mitment 

A 1971 tabulation of the varidU:s s.tate courts which administer civil 

commitment procedures indicates that approximately half of the states 
\\ 

retain jl1rfsdiction for civil commitment proceedings in probate, or 

analagous types of courts, and that the other half place the jurisdic

tion in;'~lheir ~tate trial court of general jurisdiction .161 The authors 
J 

of this comprehensive study did not express a recommendation as to which 

courts should have jurisdiction over the process of judicial hospital-

ization. In light of their other nine recommendations for improving 

the protection of.rights of people involuntarily commited,162 however, 

it must follow that jurisdiction should be vested in the highest trial 

court of the jurisdiction. 163 

Judicial Administration 

Ernest C. Friesen and his col1eagues~ writing in 1971, state: 

"Organization of· court systems for management purpose~ is non-existent 

in most states."164 However, since that time there has been a major 

movement toward utilization of court administrators on the horizontal 

level within m~lti""judge t:r;-ial courts and appellate courts, and some 

movement on the vertical scale, i.~., state supreme court management 

of inferior court systems~65 Exactly where the states are at this -

time in terrn-e of de facto management is verY difficult to categorize, 

other than by describing each state and each court. The trend is best 
/' \, ,1',1;' 

indicated by the goal stated in the 1971 Consensus Statem-etit of the 

111 

Natio.p..~l Comf .. erence 0 th J d' , . - n e u l.cl.ar¥-: 

(State Courts) should be under the .supervisory 
control of the Supreme Court of the state, whose 
Chief Justice should be the chief executive offi
cer of the unified court system • . . 

He should be assisted by a statewide court 
administrator, charged with responsibility for 
developing and operating a modern system of 

166 court management • • • . 

Proposals and Recommendations 

Chief Jus tice Robert W. Cahrert' s Task Force for Court Improve-

ment produced its "Proposed Judiciary Article for .the Texcis Constitution" 

in SeptelI!ber, 1972, and a modified' draft was presented in December, 1972. 

This proposal appears to qe a unique composite of the existing Texas 

Constitution, the American Bar Association's Model State Constitution~ 

the National Municipal Leag~e' s Model State Con~titution, and specific 

provisions of other state constitutions. Overall; the proposal represents 

a g_ood draft, and considering the work that went into it and the political 

realities relating to the people who support the proposal, it is reasonable 

to assume that Calvert's proposal will be a starting point from which 

other changes will be recommended. Accordingly, a number of major fea-

tures of the Calvel;"t 'Proposal should be evaluated from the perspl:!ctive 

of this report. 

The summary to Calvert's proposal characterizes one of its major 

changes as follows: 

The judicial system is unified under the supervision 
of the Supreme Court.. Only tT:;ro levels of appellate 
courts (Supreme Court and courts of appeals) and two 
levels of trialcourt;s (district courts and county 
courts at law ) are, permitted. 
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The changes embodied in the above summary represent a welcome move in 

the direction of an integrated, unified court syst.em. However, the pro-

posal does not go far enough toward ho:dzontal integrati,on because ~ as 

described above, it mandates two levels of trial courts. As noted 

previously, such a structure inevitably causes confusing and inefficient 

disputes over jurisdiction of the subject matter in the system and does 

not allow exchange and management of judicial personnel between the two 

levels. More importantly, however, the continued constitutional status 

of the county courts-at-law will probably invite the legislature to 

continue their minor civil and criminal misdemeanor jurisdiction, and 

thus perpetuating the denial of a level of justice equal to that which 

is delivered in the' district courts. 

Another important example is the mental commitment process,.now 

allocated to the probate court. t.fuile it is true that under the proposal, 

the legislature could place such jurisdiction in the district court, 

nevertheless the constitutional existence of the county courts-at-Iaw 

could exert a powerful influence, based upon precedent, for them to 

retain the jurisdiction. Another criticism is that the county courts-

at-law might absorb the magistrate's "in-take" function for the felony 

charges in district courts, and since the county court would not be 

subject to full administrative control by the district court, efficient 

management would be hard to accomplish. 

Another major change in the Calvert proposal is summarized as 

follows: 

The Court of Criminal Appeals is-'merged 'with the 
Supreme Court • . • • The Legislature i.s empowered 
to give the courts of appeals-, criminal,gs well as 
ci vi I . jurisdiction. 
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This would be "a good change. It would allow greater flexibility in 

management of the caseloads and personnel of the two sets of existing 

courts. Also, it would eliminate' disputes over jurisdiction of the 

subject matter and disputes as to which court has the final say in 

grey areas; ~.&., the procedures for commitm~nt artd release of people 

acquitted of crimes by reason of insanity. Third, the judicial pers-

pective of the appellate judges, in deciding both civil and criminal 

cases 'Lolould be enlarged. 

The remaining major changes summarized in the Calvert proposal 

appear generally to be good ones in relation to the subjects covered 

in this report, and neither the absence of additional changes nor the 

need for more extensive change in these areas, negate the conclusion 

that the overall approach of the Calvert proposal provides a sound 

basis fpr revising the Judiciary Article of the Texas Constitution. 
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Footnotes 

lVernon's AnTl;otated Constitution of the State of Texas, art. 5, 
sec. 1. Cited hereafter as Texas Constitution. 

2See Appendix A. 

3Each must be a citizen of the United States and of Texas arid at 
least thirty-five years of age, with at least ten years as a practicing 
lawyer, or a lawyer and judge of a court of record together. The chief 
justice'receives an annual salary of $33,500 and each of the eight asso
ciate justices receives annual salaries of $33,000. Ibid, ,sec. 2; 
vernon's Annotated Revised Civil Statutes of the State of Texas, art. 
6819a-18 (1959). Cited hereafter as V.A.C.S. 

4"Its appellate jurisdiction shall extend to questions of law 
arising in cases of which the Co~rts of Civil Appeals have appellate 
jurisdiction under such restrictions and regulations as the Legislature 
may prescribe. 1I Texas Constitution, art. 5, sec. 3. It is also pro
vided that the Legislature may allow the Supreme Court to issllewrits 
of quo warranto and mandamus in such cases as may be specified, except 
as again~t the Governor. Ibid. 

5Hunt v. Wichita County Water Improvement District, 147 Tex. 47, 
211 S.W.2d 743 (1948). 

6 . ~ , 
Nash v. McCallum, 74 S.W.2d 1046 (Tex. Civ. App. - El Paso - 1934 -

n.w.h.). Among its miscellaneous powers, the Supreme Court may impose 
punishment for contempt of court, V.A.C.S., art. 1911 (Supp. 1971, and 
has power, on affidavit or otherwise, to ascertain such matters. of fact 
as may be necessary to the proper exercise of its jurisdiction. Texas 
Constitution, art. 5~ sec. ~; V.A.C.S., art. 1732 (1892). The supreme 
court has. no advisory powers under the constitution, and the legisla-
ture ~ay not confer such powers upon the court. Morrow v. Corbin, 122 
Tex. 553, 62 S.W.2d 641 (1933). 

7Texas Constitution, art. 5, sec. 4. The presiding judge receives 
an annual salary of $33,500, and each of the four other judges receives 
a salary of $33,000. V.A.C.S., 'art. 68l9a-18 (1957); The legislature in 
1971 "provided for. the designation and appointment of certain retired 
appellate judges,. district judges, or active appellate or district judges, 
to sit as commissioners of the Court of Criminal Appeals. This legisla
tion was amended during special session, immediately following the 
regular session, to provide for .appointing a commission composed of two 
attorneys-at-law, having those qualifications for the judge of the Court 
of Criminal Appeals." Texas Criminal Justice Cound 1, 1973 Criminal 
Justice Plan for Texas (Austin, Texas: Office of the Governor, 1973), 
p. 19. V.A.G.S. ,art. l8lle (1971). Such corpmiSsioners are to receive 
an annlial salary of $33,000. There is no intermediate appellate court 
for criminal cases in Texas. . 
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8Texas Constitution, art. 5, sec. 5; Vernon's Annotated Code of 
Criminal Procedure, arts. 4.03, 4.04. Cited hereafter as V.A.C.O.P. 

9The courts of civil appeals were created in 1891 in order to 
reFeve the congested docket of the Supreme Court. C. GUittard, 
"Court Reform: Texas Style," Southwestern Law Journal, 21 (1967), 
p. 469. Cited hereafter as Guittard. Though the increase in 
population and judicial business was definitely foreseen, .the only 
remedy granted to deal \-lith it was to create additional districts 
with a courts'of civil appeals in each. This process has gone on 
until there are now fourteen courts of civil appeals. V.A.C.S., art. 
1817 (Supp. 1967). 

10They are elected to six-year overlapping terms and, each receives 
an annual salary of $30,000. 

llTexas Constitution, art. 5, sec. 6. 

l211The appellate jurisdiction of the courts of civil appeals 
shall extend to all civil cases within the limits of their respective 
districts of which the district courts or county courts have or assume 
jurisdiction when the amount in controversy or the judgment rendered 
shall exceed $100 exclusive of interest and costs." V.A.C.S., art. 
1819 (1957). There is further statutory provision that an appeal or 
writ of error may be taken to the court of civil appeals from every 
final judgment of the district court in civil cases, and from every 
final judgment in the county court in .civil cases of which the county 
court has original jurisdiction, and from every final judgment of the 
county court in civil cases in which the court has appellate jurisdic
tion, where the judgment or amount in controversy exceeds $100 exclusive 
of interests and costs. V.A.C.S., art. 2249 (1927). The courts and 
the judges thereof may issue writs of mandamus and all other writs 
necessary.to enforce the jurisdiction of the court. V.A.C.S., art. 
1823 (1923). 

13In re T1:afton, 160 Tex. Crim. 407, 271 S.W.2d 814 {1953). 

l4nepartment of Public Safetyv. Buck, 256 S.W.2d 642 (Tex. Civ. 
App. - Austin, - 1953, err. ref.) 

l5In re Trafton, supra n.13. 

l6V. A•C. S., art. 1738 (Supp. 1963). 

.17See Appendix B. 

l8~exa's Constitution, art. 5, sec. 8 

19Texas Consj.:.~itution, art. 5, sec. 7; art._16, sec .. 17; V.A.C"S., 
&ts. 6819a-2 through 68l9a-43 (Supp. 19i1). 

"20 
Texas Constitution., art. 5, sec. 7 . 

.-, 
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2lWheeler v. Wheeler, 76 Tex. 489,13 S.W. 305 (1890); see dis
cussion in Guittard at 457. 467. 

22Texas ConstiEation, art. 5, sec. 1. 

23Texas Constitution, art. 5, sec. 16. 

24Langehennig v. Hohmann, 139 Tex. 452, 163 S.W.2d 402 (1942); 
McCarty v. Duncan, 330 S.W.2d 899 (Tex. Civ. App. Waco - 1959 
n.w.h.) 

25Jones v. Sun Oil Co., 137 Tex. 353, 153 S.W.2d 571 (1941) ; Brown 
v. Flemings, 212 S. W. 2d 483 (Tex. Comm' n. App. 1919); HcHahan v. HcMahan, 
175 S .• W. 157 (Tex. Civ. App. 1915. ref.); Ber'ry v. Barnes, 26~,S.W.2d 
657 (Tex. Civ. App. - E1 Paso, 1930 n.w.h.) 

26George v. Ryon, 94 Tex. 317, 60 S.W. 427 (1901); Marx v. Freeman, 
21 Tex. Civ. App. 429, 52S.W. 647 (1899 n.w.h.). 

27Gregory v. Ward, 118 S.W.2d 1049 (1929); Higginbotham v. Davis, 
221 S.W.2d 290 (Tex. Civ. App. - Dallas, 1949 n.w.h.); Vernon's Annotated' 
Texas Statutes: Texas Probate Code, sec. 313 (1956). Cited hereafter as 
Texas Probate Code). 

28Texas Constitution, art. 5, sec. 22. 

29Gu1f, W. T. & P.Ry. v. Fromme, 98 Tex. 459, 84 S.W. 1054 (1905); 
White v. Barrow, 182 S.W. 1155 (Tex. Civ. App. 1916 n.w:h.). 

, 

3~uench v. Oppenheimer, 86 Tex. ,(568, 26 S. W. 496 (1894); Chappell 
v. State, 153 Tex. Crim. 237, 219 S.W.2d 88 (1949). 

31 V.A.C.S., art. 1970'-141a (1951); V.A.C.S.r. art. 1970-310 (1964). 

32State v.Gillette's Estate, 10 S.W.2d 984 (Tex. Comm'n App. 1928). 
However, other courts with c.oncurrent probate jurisdiction may be estab
lished if no attempt is made to deprive the coftstitutiona1 county court 
of its probate jurisdiction. ·Stat.e v. HcClelland, 148 Tex. 372, 224 S.W. 
zd 706. (1949). 

,.;:33See infra, text accompanying notes 63-69. 

34c. Guittard supra, note 9 at 477. 

35The payment of jus tices of the peace on a fee basis was' ended )by 
Constitutional Amendment 3 approved by the voters on November 7, 1972. 
See, Dallas Morning News, November 8, 1972, p. 25A. 

361973 Criminal Jus tice Plan for Texas, 'p. 26 
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37Texas Constitution, .art. 5, sec. 19. 

381 bid. 

39 V.A. C. S., arts. 1970-305, sec. 3 (1959) (Cameron County); 1970-
3lla, sec. 3 (1955) (Potter County); art. 1970-339, sec. 3 (1955) 
(Nueces County); 1970-34, sec. 3 (1925 (Tar;rant" County); 1970-340-1, 
sec. 3 (1957) (Lubbock County); 1970-347, sec. 3 (1959) (Nolan County). 

40 ; -
Texas Constitution, art. 5, sec .. 1. 

411bid • 

42 E.g., V.A.C.S., arts. 1926-1 to 1926-53 (supp. 1966). 

43Cockre11 v. ~tate, 85 Tex. Crim. 326, 211 S.W. 939 (1919). 

44 , Lord. v. ~.~ayton, 163 Tex. 62, 352 S.W.2d 718 (1961); Ex parte 
R1.chards, 137 Tex. 520, 155 S.W.2d 597 (1941); Reasonover V. Reasonover 
122 Tex. 512,58 S.W.2d 817 (1933); St. Louis S.W. Ry. v. Hall, 98 Tex.' 
480, 85 S.W. 786 (1905); see Castro V. State, 124 Tex. Crim 13 60 S W 
2d 211 (1933). - ., .• 

45 163 Tex. 62, 352 S.W.2d 718 (1961). 

46 Hull v. State, 50 Tex. Crim. 607, 100 S.W. 403 (1907); Cunning-
ham v. City of Corpus Christi, 260 S.W. 266, 269 (Tex. Civ. App. - San 
Antonio, 192~~.w.h.)~ 

47Ex parte Ric}lards, 137 Tex. 520, 155 S.W. 2d 597 (1941). 

48 . . 
V.A.C:S:, art: 19~6-15 (Supp. 1965). Similarly, in Bexar County, 

the former cr1.m1.na1 d1.strlct courts 'have been converted into the 144th 
a~d ~75t~ distric~ ?ourts, and all district courts have concurrent juris
d1.ct1.on 1.n both c1.vl1 and criminal cases although it is provided that the 
144th and 175th shall give preference to criminal cases,' and all indict
ments shall be returned to them. The other seven district ~ourts are 
directed to give preference to civil cases, and all civil case.sare 
directed to be filed in such other courts. V.A.C.S.,art 199(37)(Supp. 
1966). 

49,1972 Texas Criminal Justice Plan at 1-19. 

50 V.A.C.S., arts. 2338-2 to 2338-21 (Supp. 1971); see 37 Tex. Civ. 
Jud. Council Ann. Rep. 238-40 (1971). 

511bid . 

52Sd ' " . ~ 1.SCUSSl.on ll1 Guittard, supra, note 9 at 471. 



118 

53! • .&.., Rader v. Rader, 378 S.W.2d 373 (Tex, Civ. App. -Dallas, 
1964, err. ref. n.r.e,) (domestic relations court has no jurisdiction 
of suit for alienation of affection). 

5~cHone v. Gibbs, 469 S.W. 2d 789~, -790 (Tex. 1971). 

55 V.A.C.S., arts~ 2338-1, sec. 4 (1967); 2338-2 (1959). 

56 !.K., V.A:C.S., 2338-9 (1967) (establishing a juvenile court 
for Dallas County, having concurrent jUrisdictibhwith district court 
in certain cases). 

57 
Dendy v. 'Wilson, 142 Tex. 460, 179 S.W.2d 269 (1944). 

58See Martin v. Texas Youth Counci 1) 445 S. W. 2d 553 (Tex. Ci v. 
App. - Austin 1969, n~w.h.) (dissenting opinion, appendix 'at 564) 
(juvenile court may not hear motion to vacate final order; remedy i~ 
habeas corpus in district court); ~ also HcAlpine v. State, 457 
S.W.2d 426 (Tex. Civ. App. - Houston (1st Dist.), 1970 n.w.h.). 

59Texas Consti tution, art. 5, sec.' 16. 

60 !.K. V.A.C.S, art. 1970-345 (1957) (creating probate court for 
Tarrant County), 

61 V.A.C.S., art. 1970a~1, sec. 1 (1957). 

62State v. GilletteJs Estate, 10 S.W.2d 984 (Tex. ":Comm'n App. i 

1928) • 

63State v. MCClelland, 148 Tex. 372, 224 S.W.2d 706 (1~49); cf. 
discussion accompanying notes 42-46 supra. ~\ 

64See text a~cOmpa~Ying notes 22-34 supra. 

65Texas Constitution, art. 5 L sec. 1. 

66 . Allen v. State, 122 Tex. Crim. 186, 54 S.W.2d'810(1932); 
Sterrett v. Morgan, 294 S.W.2d 201 (Tex. eiv. App. - Dallas, 1956, 
n.w.h.) ~ 

- :; 

67Porty-third Annual Report (Austin: . Texas Civil Judicial, C()l1,nci1, 
1971), p.~ 10. 

68! • .s, •. V.A.C.S., art. 1970-31.1, sees. 2, 8(1963). 

69'Henderson V. Texas Turnpike Authority, 308 S. W. 2d 199 (Tex. Ci V. 

App. - Dallas) 1957 ref). 

70 ( V.A.C.S., art. 1194 1899). 
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71 
.J. Coo~, Texas Corporation Courts, (Austin, Texas: 

of Pubhc Affa~rs, University of Texas, 1961), p. 33. 
InstitUte 

72v.A•C. S" art. 1197, 1197a (1953). 

73 
V.A.C.S., art. 1194, art. 119~ (1899). 

74 . 
V.A.C.S., arts. 1194-1200a (1955); Harris County v. Stewart, 

91 Tex. 133, 41 S.W. 650 (1897). 

78 Stoller, nDte 76, supra at 459. 

79Texas Const;tut;on, 5 
.<. .L art., sec .. 5; V.A.C.C.P., art. 4.03. 

80Texas Constitution, art. 5, sec. 8. 

81 ' V.A.C.C.p., art. 4.05. 

82Texas Constitution, art. 5, sec. 16. 

83Texas Constitution, art. 5, sec. 16; V,A.C.C.F., art. 4.07. 

841 bid,· V A' .• C.C.P., art. 4.08 

85rexas Constitution, art. 5, sec. 19. 

86V,A.C.C.F., art. 4.11. 

87 V.A.C.C,F., art. 4.16. 

E8Texas Constitution, art.S, sec. 16. 

89 
V.A.C.S., art. 5561e (Supp. 1967). 

procedures, .~ also. V.A. C,S., art. 5547-27 " --Jones, Emergency Restraint Under .. the Texas 
Bar Journal, 33 (1970), p .. 31. -

Jj 
:! 

Por er\l.~rgency commitment 
(1957). ~ diSCUSSion 
Mental Health Cqd!:!," Texas 

, 90 Acts 1957, Fi£ty.-£ift. h L - egis1ature, C. 334, compiled as V.A.C.S., 
.art. 1970a-1 (1957). ,';,' 

9lSeenote foll:owing V.A. C, S.~, art. 5547-11 (1957). 
, - :_< • .it) 

92 ..., - ,. . 
V.A~_C.S., art. S561E,sEc; 9(E) (1958). 
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93r bid, , sec. 9(a) 

94J • Bannerot3 "Civil Commitment of Alcoholics in Texas," Texas 

Law Review, 48 (1969), p. 164. 

95V. A.C.S., art. 5561c, sec. 12 (1957). 

96v.A. C. S., art. 5561c-l, s~c. 2(a)(4), (c) (supp. 1969). 

97462 S.W.2d 949 (Tex. 1971). 

98R• Pourtd, "The Causes of popular Dissatisfaction with the 
Administration of Justice," Judicature, 46 (1952),p.55. 

99R• Lowe, "Unified Courts in America: 'rhe Legacy of Roscoe 
Pound," Judicature 56 (1973), p. 316. 

100proceedings of the Texas Bar Association (Austin, Texas: Texas 
Bar Association, 19181 p. 69. See also, R. Slayton, '~he Proposed 
Judicial Department ~ Its Twenty-Eight Principles, II =:.T,::e,:.:x,::a,;;;.s....;,;;;L.::aw"-'-R_ev___..i_ew_, 

35 (19571 p. 954. 

10lC• Guittard, "Court Reform, Texas Style," Southwestern Law 

Journal, 21 (1967),p. 451. 

102C• Murray and W. Hooper, "A Proposal for Modern co~rts," Texas 
Bar Journal, 33 (1970),p. 199, who without express suggest10ns for 
constitutional revision urge complete reorganization of Texas c~urts 
following a concept of regional courts, and only three state tr1al 
courts: district county and magistrate. See also R. Calvert, I1Pro
posed Revision Ar~icle V, Texas Constitution," Texas Bar Jo~, 35 

(1971), p. 1001. 

103R• Schroeder and H. Hall, "Twenty-Five Years' Experience With 
Merit Judicial Selection in Missouri," Texas Law Review, 44 (1966), 

p. 1088. 

104G. Braden, Citizens'Guide to the Texas constituti6n
1 

(Houston, 
T as: Institute of Urban Studies, University of Houston, J.972) p. 44. 
(~~bout .two-thirds of the (full-time) judges originally went onto t~e 
bench throughappointmenct'); see also Bancroft Henderson and T. C. S1nc
lair~ The Selection of Judges in Texas: An Exploratory Study, (Houston, 
Texas: University of Houston, 1965). " 

105F •. jones "Thoughts on judicial Selection," Texas Bar Journal, 
27 (1964\ p. 757: But see W. Burn«;tt, ','Observations ~n the Direct
Election Method of Judicial Selecnon," Texas Law Rev1ew, 44 (1~66), 

• 1098" arguing that the Texas system is a .good one, and that 1n ar;y 
~vent the system of selectiort is not so important as improved salar1es 

for the judges. ., 
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106 
J. G1;"ccnhill and J. adam, I1Judicia1 Reform of Our Texas Courts -

A Re-Examination of Three important Aspects," 23 Baylor Law Review (1971) 
p. 204. . ' 

107A. similar result might ba accomplished without constitutional 
amendment by legislation authorizing municipal courts of record se~ 

b ' ---Texas Ur an Development Commission, Toward Urban Progress: A Report to 
The Governor and the· 62nd Texas Legislature, (Arltrigton, Texas: Insti
tute of Urban Studies, University of Texas at Arlington, 1970), and 
V.A.C.S., art. l200aa creating a municipal court of record in Wichita 
Falls. 

108County Judge Carl W. :F'riedlander, former Administrative Judge 
of the Dallas Municipal Court, takes this view in "Court Administration 
in the Municipal Court li (UnpUblished Master of taws TheSiS, Southern 
Methodist University Law School, 1973). 

l09For example: (1) The case load of the municipal courts is 
composed mainly of traffic violations, and some advocate turning this 
function into one of administrative law. R. Berg and R. Samuels, 
IIImproving the Administration of Justice in Traffic Court," De Paul 
Law Review, 19 (1970), p. 503; Note, "4 Study of the Constitutionality 
cif Limiting Administrative Adjudication of Traffic Offenses to. a 
;;ortior; of the State," Brookl~ Law Rl?view, 33 (1967») p. 30l;·l'lote, 
Traff1c Court Reform, Co1umbLa Journal of Law and Social Problems 

~~~~~~~~~~-=~~~~~~~~~~~' 
4 q9.68)., p. 255. (2) The municipal courts and justice court case 
load in other states may consist of petty-offenses arising from so" 
called victimless:'crimesrrof drunkeness, sex offenses, and drug 
offenses. Many reformers call for decriminalization of such offenses' 
and .treatment r.ather than punishment. M. Blinder and G, T<orb1um, 
"The Alcoholic Driver; A Proposal for Treatment as an Alternative to 
Punishment, Judicature, 56 (1972), p. 24. R. Kaplan (Presiding Judge, 
Gary, Indiana, City Court), "The Alcoholic Problem Facing Misdemeanor 
Courts," .Judicature, 54 (1970), p. 122. Thus if Texas follows the 
developing trend, at least to the extent of redUCing such offenses 
from felonies to misdemeanors~ ~.£. possession of marihuana, then the 
lower Texas courts will have jurisdiction to solve these modern social 
problems. 

110Leonard Downie, Jr., Jus tice Denied: The Case for Reform of 
the Courts, (Baltimore, Maryland: Penguin Books, Inc" 1971), pp. 200-
17 .• 

lllN. Randolph, "Local Option Abolition 
Bar Journal, 25 (l962)~ p~ 15, arguing that 
could be corrected by requiring .the jus tices 
ing state s_alaries. 

of Justice Courts," Texas 
evils of the justice courts 
to be attorneys and provid-

1l2B.R~ Sleeper, "Local Option Abolition of Justice Court.s, ". 
Texas Bar Journal, 25 (1962), p. 14 
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113W• Crowe, "A Plea for the'~;rial Court of Limited Jurisdiction," 
Judicature, 53 (1969), p. 157. See also interview with J~dge.Tom King 
of County Court at Law No. Two, Dallas, County, a former Just~ce of the 
peace and :i\~ember oi Judge Calvert's Taskforce on Judicial Reform, Vl~O. 
believes j~stice of the peace courts should be retained for small c~a~ms 
adjudication wlilch could not:?e performed. by courts of record. uRae Ann_ 
Fichtner, "Suggested Reforms~n the.Dall~s County Court System, (unpub 
lished paper, Southern Metnod;I,st Un~vers:Lty Law School, 1972). 

l14E.£., Michigan successfully operates small claims divisions 
o~ the st;te district courts with simplified procedure, low costs, and 
w~th~ut lawyers. Note, f~ichigan Small Claims Courts Eliminate Attorneys, 
High Costs,lf Judicature, 53 (1969), p. 214. 

ll~ D . J Just;ce Denied: The Case for Reform of the ~L. own~e, r., ~~:1""~:""':~~~!..--=-~~.;:.T7-~:'=-~=:":;';;::"'-:;=--:;,;=-
Courts, (1972), reviewed in 1971 Law Forum, p. 546. 

116r.. Truax, "Courts of Limited Jurisdiction are Passe," Judica
~, 53 (1970), p. 326. 

l17C• Guittard, supra note 101 at 480. 

llBv.A•C•S., .art. 1195 (1899). 

119The justices of the peace are "magistrates" as the term is u~\ed 
in the Texas Code or Criminal Procedure, art. 2.09, and. t~ey act as .. ",,/ 
examining courts for the purpose of inquiring into a cr:Lm:Lnal accusat~on 
agains t any person, art. 2.10. Arrested persons must be taken b~fore a 
magistrate, art. 14.06, art. 15.17, and be: gi:ren art exam:Ln~ng tTl.al, art. 
16.01, and a· determination of bail. The Just:Lce of the peace also has 
power to issue search warrants, art. lB.Ol. 

12.00pinions expressed by Harris County court administrators to the 
author, May 24, 1973. 

l2l0pinion expressed by a Dallas County .criminal district judge to 
author, January 1973. 

1225ee text accompanying notes 64-69 supra. 

l23Task Force for Cour(:.):mprovement (Chief Justice Calv:rt' s Task 
Force), The Proposed Judiciary Article of the Texas G~nsti ~t:LOn.. (St:. 
Paul: West Publishing Comp.<my, September, 1972) proV:Lded l.n Sec.t~on 1.. 

. "The judicial powe.r of the state is.vest:ed in a 
unified judicial sxstem composed of a Supreme Court, courts 
of appeals, district, coui,t.t3 .• CO~.1·1t! c~ur~s at la~, ~nd no 
others. All courts shall have Junsd~~tl.on as prov~ded by 
law:--(Emphasis added-),,"-

,,,/' 
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124Betney v.' SUite, 457 S.W.2d 182 (Tex. Civ. App. - Dallas (1970), 
2.:t£'d 462 S.W.Zd 949 (Tex. 1971); Berney v. Sterrett, 452 S.I-l;2d 37 ('fex. 
Civ. App. - Dallas 1970), n.w.h. 

125Th B . d' d' 1" "s t H . 1 C e erney case 1.5 ~SCus5e ~n ~ote, ate osp~ta ommitment 
Versus Criminal Prosecution of Narcotics Add;tcts," Texas Tech Law 
Review, 2 (1971), p. 346, wherein it is pointed out that the vari0~~ 
opinions of the case, supra n. 22, indicate different time sequences in 
relation to the indictment, the filing of petition tor civil commitment, 
and conviction for sale of narcotics. Factual inconsiStencies aside, 
the case illustrates a serious confusion among the courts as to jurisdic
tional conflict between criminal and civil commitment for essentially the 
same series of acts, transactions, or occurrences. 

l26Texas Constitution, art. 5, sec. 15: 

".. • there sha11 be elected in each county • " • 
a County Judge, who shall be well informed in the 
law of the State " 

l27Forty-third Annual Report (Austin, Texas: Tex;:\s Civil Judicial 
Council, 1971), pp. 20B-IO. 

128R.Jones, "Civil Commitment: A Socio-Legal Approach to the 
Mental Patient and the Drug Addict," (Unpublis.hed paper, Southern 
Methodist University School of Law, 1973). 

129 
V.A.C.S., art. 556lc (1957). 

l30Ibid . Second, it must be shown in the petition that the alleged 
alcoholic is a resident of the county over which the judge has jurisdiction, 
and is over tlJ,e. age of eighteen years. A third requiremec.t is that the 
person be shown to be "in actual need of care and treatment" and that such 
treatment "WOUld improve his health. "In addition to the three foregoing 
requirements, the alleged alcoholic must be appropriately described by one 
of the following seven cate.gories: (1) not capable of conducting himself 
properly; (2) unfit properly to conduct himself; (3) not capable of con~ 
ducting and looking aft~r his affairs; (4) unfit properly to conduct and 
look after his affairs; (5)dangerous to himself; (6) dangerous to others; 
(7) has lost the power of self control because of the use of alcohol. If 
the county judge finds upon proper proof that all four of the above require
ments are fulfilled, he may involuntarily commit the person. 

l31J . Bannerot, "Civil Commitment of Alcoholics in Tex:as," Texas Law 
ReV'~; 4B (1969), p .• 159 . 

l32Ibid . at p. 175. 

133 " (( 
F. Cohe~ The Funcd\on of the Attorney and the Commitment of the 

Mentally Ill, I, Texas Law Rev~'ew, 44 (1966), p. 424, (describing commitment 
of40.people in 75 minutes) ;/Comment, "The Expanding Role of the Lawyer 
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and the Court in Securing Psychiatric Treatment for Patients Confined 
Pursuant to C;t.vil COinmitlnent Procedures. 1I Houston Law Review, . ..\ 

6 (1969), p. 519. 
, . 

13~. JO,pes, "Civil Commitment: A Socio-LegalApproach to the 
Mental Patient and the Drug Add-,~pt, 1I (Unpublished paRer, Southern Metho
dist University School of Law/;1973). 

\/ 

l35See t(~xt accompanying 15-17 notes, supra. 

136C. Guit.tard, "CourL Reform-Texa.s Style," Southwestern Law 
Journal, 21 (1967), p. 467. The one judge-one court problem has been 
partially solved by atlowing district courts to be held in only one, 
district. Another step toward a unified judiciary was giving judges 
the power to transfer cases from one court to another. For furthex 
development, ~ Special Practice Act of 1923 and in the Administra
tive Judicial District Act of 1927. V.A. C. S., arts. 2092 (1923), 200a 
(1959), respectively (now Texas Rules of Civil Procedure 390). The 
provisions of the Special Practice Act provided that any judge may 
transfer cases from one court to another and may try cases pending in 
any other court without formal transfer, either in his own courtroom 
or in the court where the case is pending. 

Section 27 of article 2092 provided that a majority of the jud~les 
of the district courts could make rules for calling the docket, fori 
setting and postponement of cases, for classifying and distributi~g 
cases~ for having one calendar for all cases set in all courts, and 
could make such other rules as they deemed advisable to facilitate 
the dispatch of business. V.A.C.S., art. 2092, sec. 27 (J,964). When 
the Rules of Ci vi 1. Procedure. we.re adopted in 1940, sectidLi27 was 
among the provisions of the statutes that were listed as repealed •. ~ .. 
See editor's note £oUowing V.A.C.S., art. 2092 (19.64). No comparable 
provisions were brought forward into the new rules. Rule 817, merely .. 
authorizes each district and county court to make rules not inconsistent" 
with the Rules of Civil Prucedure. The result is that local rules of' 
p1.-actice cannot be uniformly effective in all the district courts of a 
county without unanimous action and consent of all the district judges, 
adif£icult and discouraging task. 

Transfer' powers on the civil appeals level is found in V.A.C.S., 
art. 1738 (1962). 

137414 S.W.2d 441 (Tex. 1966). 

138 Obviously, thi~ controversy would have been much less compli-<, 
cated if there had J been only bne district court with several judges. 
Assignment of a judge to hear the case would then be purely anadminis
trative matter. ActuallY3 no reason is apparent why this particular 
problem could not have been handled administratively by transfer and 
consolidation or joint hearing under rules 330Ci) and 174(a). The fact 

- ,.--------- ----;---.-~~ ~.~. 
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that a hearing was held,. for nine. ·days on the qUestion of which of two 
district judges should 'hear a case- on .the merits ,with an appeal on 
t~is.ques~ion g?ing all the way to the supreme court, d(monstrates the 
d~ffJ.cultJ.es whJ.ch can still arise from the existence of separate and 
dJ.stinct courts in the same county. See Lord v. C1a;,:ton, 163 Tex. 62, 
352 S.W.2d 718 (1961); Carlson v. Johnson, 327 S.W.2d 704 (Tex. Civ. 
App. 1959); Guittard, supra note 136 at 467-68. 

139E . h 
-,£.,. assumJ.ng t e Court of Criminal Appeals develops a heavier 

case load than the Supreme Court, (~Appendix C) the load presumably 
cannot be equalized, unless some'rationa1izing constitutional device is 
emp~oyed .. !.£., l'he State of Kentucky when faced with an overload on 
theJ.r Supreme Court avoided the creation of an intermediate court of 
appeals by creating a system of Commissioners of the Supreme Court who 
d:cide cases. subject to adoption by the Supreme Court. These commis
sJ.oners can ~e and often are state trial judges from another part of 
the state than that from which the appeal is taken. 

l40JUdge Goldberg expressed th~se opinions to a seminar on Fed
era~Appellate Practice in the Southern Methodist University Law School 
Sprlng 1~72 .. It i~ also interest,ing to note the parallel in Judge ' 
Goldbe~g s vJ.ews wlth those psychiatrists who advocate that modern 
executJ.v~s need a com~lete job change at least every five years to 
keep thelr mental attJ.tude from going stale. It is submitted that 
the best. system achieving "specialist efficiency" with ligeneralist 
~erspectlvell would he divisions of court bUsiness with rotation of 
Judges. . ! . .8.:, some multi-judge district courts, such as the Utdted 
States DJ.strJ.ct Court for the Northern District of Texas 'rotate the 
assignment of the criminal docket for six month periods.' See also.' 
~arallel opinions of JUdge Truman Roberts of the Texas Court of Crim
lnal ~p~ea1s ,Texas Bar Journal, 35 (1972), p. 1007, and those in 
OpposltJ.on by Judge W. A. Morrison of the Texas Court of Criminal 
Appeals, Texas Bar Journal, 35 (1972), p. 1002. 

l41R P d" 'h .. ' . nun, T e Cause of Popular Dissatisfaction with the 
Administration of Justice, II Judicature, 48 (1962), p. 56. 

142E I 
.g., ' ,nsensus Statement of the 1972 Conference on the 

Judiciary," Judicature, 55 (1972), p. 29. 

"State Courts should be o1;ganized into a unified 
judicial system financed/by and acting under 
authority of the stat~ government, not units of 
local government." 

~ A. Miller, Judicature, 55 (1972), p. 62. 

,143R L " II· 
, .' owe ,UnifJ.ed Courts in America: The Legacy of Roscoe 

Pound,fI Judicature~ 56 (1973), p. 316. 
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144I bid. at 322. Judge Guittard's view is that Texas is struc
turally not unified but de facto or administratively is evolving toward 
unification; ~ tex~ accompanying notes 101-102. 

l45Arizona, California, Connecticut, Iowa, MairLe., Maryla~d, Massa
chusetts, Michigan, 'Minnesota, Missouri, Nebraska, New Mexico, New York, 
North Dakota, Ohio, Rhode Island, Vermont. 

146Alabama, Delaware, Indiana, Louisiana, Wisconsin. 

l47Kansas, South Carolina, South ~a1<bta, Wyo~ing. 

148Georgia, Kentucky, New Hampshire, Oregons Texas, Utah, Virginia, 
Washington .. 

l49Montana 

l50Arkansas, Mississippi, Nevada, Tennessee, West Virginia. 

1511 • Holt, 'The Model State Judicial Article in Perspective," 
Judicatur~, 47 (1963), p. 8. 

l52R• Watson, "Judging the Judges,lI Judicature, ~3 (1970)" p. 283. 

153 J. Greenhill and J. Odam, II Judicial Reform of Our Texas Courts -
A Reexamination of Three Important P.spects,ll Baylor Law Review, 23 (1971), 
p. 221.. 

154R• Watson, note 152, supra at 285. 

155G• Winters, "Selection of Judges - An Historical Introduction, 
Texas Law Review, 44 (1966), p. 1087. 

156R. Watson and R. Downing, The Politics of the Bench and the Bar: 
Judicial Selection Under the Missouri Non-Partisar. Court Plan, (New York, 
New York: John Wiley and Sons, 1970). 

157M• Rosenb~rg, "Improving Selection of Judges on Merit," Judi
cature, 56 (1973), p. 240. 

1.58See Appendix D for description of present types of cases filed 
in district courts. The answer here appears to be the creation of magis
trate divisionq, and periodic rotation of jltdges to maximizespecial:iza
tion, generalization, and equitable assignment of types of workload Ito 
mUltiple judges of a I,mified court. 

159See also,M. Rosenberg, "The QuaJ.ities of 
Strainab1e?" Texas Law Review, 44 (1966), p. 1063. 
current status of state judiciaries as to selected 

Justices - Are They 
See Appendix II for 

reform criteria. 
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160Institute Judicial Administration, Annual Survey of American 
Law, p. ,607 (1965); Institute Judicial Administration, AnnuaJ Survey 
of Amer~can_~aw, p. 651 (1963); Institute Judicial Administration, 
Annual Survey of American Law, p. 714 (1962); R. Allard and F. Breen 
"Court Reorganization Reform-1962, II Judicature, 46 (1962) p. 110; , 
Guittard at 483, n. 225. 

161S. Brake1 and R. Rock, The Mentally Disabled and the Law 
(Chicago, Illinois: The American Bar Foundation, 1971), Table 3.2, 
pp. 72-76. 

162Ibid at 61-63. 

1631 , d h 
t ~s conce ed owever that Section 9 of the Draft Act Govern-

ing Hospitalization of the Mentally Ill, refers to the court as a 
"(probate)" court. S~e also S. Brakel and R. Rock, supra note 161, 
App. A at 456, 459. 

l64E • Friesen, E. Gallas and N. Gallas, Managing the Courts 
(Indianapolis: Bobbs~Merril1, 1971), p. 31. 

165This movement has been conditioned upon the funding of new 
job positions for "court administrators" or "court executives.1I 

166"1971 Consensus Statement of the National Conference on the 
Judiciary," Judicatur~) 55 (1971), p. 29. 
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Appendix A. 

The Judicial System of Texas. 

Soured: The Houston Lawyer ZO, zi (Oct. 197Z). 
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Appendix B, 

Texas Courts .of Civil Appeals, Workloads and Cases Transferred, 1968-71. 

Source: 43rd Texas Civil Judicial Council Annual Report, p. v (1971) 
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Appendix C 

C A number ~1\, cases filed per justice ,1962-1971 . Texas Appellate ourts, verage "\,' , ., ' 

Source: 43rd Texas Civil Judicial Council Annual Report, p. 
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Appendix D 

District Courts, Categories of cases filed 1971. 

Source: 
e 

43rd Texas Civil Judical Council Annual L~ep().L·l, p. vi (l971). 
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Nevada No - No No No Ves No No Yes No X & Y 

New Hampshire V' . 70 Yes Yes Yes No No No Yes X & Y 

New Jersey V 70 Yes Yes No No No Yes No X & Y 

New Mexico V No No No Yes No Yes Yes No X & Y 

New York V 70 Yes No No Yes No Yes Yes 
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North Carolina No Trial Ct. 70 Yes Yes Yes No Yes Yes No X 

North Dakota t'Jo No Yes No Yes No No Yes No X 

Ohio V 70 Yes No No Yes Yes Yes No X 

Oklahoma Yes No Yes Yeo Yes No Yes Yes No No 

Oregon No 75 Yes No Yes No No Yes No No 

Pennsylvania No 70 Yes Yes No Yes Yes Yes No X & Y 

Rhode Island No No Yes Yes No No No Yes No X & Y 

South Carolina No 72 Yes No Yes No No No . No X & Y 

South Dakota No No Yes . No Yes Yes No No No X & Y 

Tennessee Yes No Ves No No No No Yes No X 

Texas No 75 Yes No Yes No Yes No . No X 

Dist. ct. 70 
Utah Yes _ Sup. ct. 72_ Yes No Yes Yes 

Vermont Yes No No No No No 

Virginia No 70 Yes No Yes No 

Washington No. 75 Yes No Yes Yes 

West Virginia No No Yes No Yes No 

Wisccnsin No 70 Yes No Yes No 

Wyoming V No No Yes Yes No 

District of Columbia No No No Yes Yes No 

Federal Courts NoNa Yes. Yes 

Yes 

No 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

. Yes 

Ye~' 
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No 

Yes 

No 

No 
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CHAPTER V 

THE TEXAS CORRECT!ONAL SYSTEM 

Charles M.Friel 
Sam Houston State University 

Within the Texas criminal justice system there are four types of 

correctional institutions: juvenile detention facilities, the Texas 

Youth Council's State Training Schools; city and county jails, and. the 

Texas Department of Corrections. This chapter presents a resume qf each 

type of institution providing a discussion of its legal bases, adminis-

trative and operational characteristics, and recommendations pertaining 

to the future development. For organizational purposes the chapter is 

divided into two sections; the first addresses juvenile institutions 

while the second addresses institutions for adults. 

, . Juvenile Corrections 

. Juvenile Detention FacilUies 

Legal basis 

The term "juvenile detention facility" is somewhat misleading 

since such facilities do not always house only juveniles,and the facil-

ities themselves range from those designed specifically to hold juven-

iles, to county jails, police lock-ups, boarding houses, foster homes 

or any other place which the juvenile court specifies as ai detention 
1/ . 

f '1,1 acl. l.ty: •. 
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The legal basis for detention facilities stems fl:'om the T.exas 

Civil Statutes which authorize that a child may be taken into custody 

when his.conditions Dr surroundings are deemed to be injul:'ious to. his 

2 welfare. Similarly, any_peace officer of probation officer is authorized 

to take into custody any child who is found violating the law or any 

ordinance, or who it is reasonably believed is a fugitive from justice 

3 
or his parents. 

Once a child is taken into custody, he may be released to a par-

ent, guardian or other interested person upon the receipt of a promise 

that the person will assume complete responsibility for the child an4 

is willing to bring the child before the probation officer or the court 

at any time specified. . If the child is not released in this manner, 

the officer must bring the child before the juvenile judge who will 

either authorize the child's release or mandate his detention. 

In cases where the parent, guardian or interested person cannot 

or will not take responsibility for the child, the court can place the 

child under the custody of a probation officer and place him in a de-

4 
tent ion. facility designated by the court • 

The juvenile court has wide latitude in designating a place as a 

juvehile detention facility. The law provides that the court can enter 

a general order designat:1ng any secure and safe; place as a juvenile de-

tention.facility, including jails, boarding hO'llses, foster homes, and 

other specialized locations. S The law does, ho.wever, plaGe some re-

strictioqs. on the detention pf juveniles. Specifical;ly, a child can-

not be placed .in.any compat;t:l!!ent or cell of a jai~ or police lock-up 

in:whidii p'ersons over the juvenile age are. inca:t'cerated. The law spe-

.. j. ~ 
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h J' u' ve' .~fw..·f~~l.~.s:" be placed in a room separate and apart ci£:i.cally requires t at . \h{1ifrI'i'; 
6 'ilk:.' from incarcerat'ed adults. " 

In soine urbanized areas of·th'e state,connnissioners'courtshave 

built and maintain specia1ized~ juvenile detention facilities. Authority' 

to maintain such facilities iS~Fsed on the Texas civil Statutes which 
'":'~ 

,:~;i;I" , eirr" s court as r,esponsib1e to maintain designate the county ec.rlllllUs s loon..... . 
., ... %f'-' 

, f ' '1' In l1.'eu of a proper J'ai1 ot juvenile places of detent loon or Juven1. es. 

detention home, the connnissioners court may p~y for the boarding of 

h "1 f 'l't' 's Such facilities may' juveniles in foster omes or S1.m1. ar ac1. 1. l.e . 

be in the same county or other counties which can provide suchdeten;'; 

, 7 
tion serV1.ces. 

As in the case qt' ad~its, children may not be a'(bitrarily de

tained for an unspeci{ied 1ens:{th of time. In the absence of a deten-' 

h . . '1 t a child may only be detained tion order issued by t e Jm(.1')e!r1.'~ cour, 

pending appearance before tne;cotirt, to which he must be brought as 

8 
soon as is reasonably possible. 

If a child is detained by court order, he may be held for as long 

b th t There' 1.' s no provision in Texas law as deemed necessary y ecour.. _ 

for release on bail br recognizance for a juvenile. However, a juven-

i1e, like an adult, may be released under a writ of habeas corpus. In 

the case of a child held in a detention facility, ,the writ would be an' 

order demanding that the child be brought before the court and reason 

h h ' b' d t ' ed The wr1.'t may be sought by' the child, shown w y e' 1.5 e1.ng e a1.n • 

or any person, for him and may.be issued by 'any-court or·judge having .7 

. d' . . .• ~nc1u·d1.·n.g ·the Cou' rt of Crl.min.al Kpp' eals, district' courts1 jur1.s 1ct1.0n, .... 

9 and county courts. Any person.disbbeying the writ is cIvilly lia~le 
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and can be fined $50 for each day the child is illegally detained. 10 

Administration 

Very little statistical information is available on the adminis

tration of juvenile detention facilities. As mentioned above, although 

the connnissioners court is responsible for providing such facilities, 

there is no manaatory state statistical reporting law which would make 

such data available. 

Two studies do provide some information on the administration of 

detention facilities. In 1970, the Law Enforcement Assistance Adminis-

tration contracted with the United States Bureau of the Census to Con

duct a survey of all jails in the United States. ll The results of this 

survey provide information on the number of jails which are designed 

to detain juveniles and the number of juveniles detained as of March 15, 

1970. 

On this date, Texas jails contained 10,720 inmates of which 169 

were 12 b juveniles (1.58 percent). Of this number, 98.2 percent were e-

ing held for other authorities Or had not yet appeared before a juvenile 

judge, while 1.8 percent were classified in a post adjudicatory cate-

13 gory. The survey also revealed that of the 325 jails in Texas, 249 

. d 14 were designed to hold juveniles awaiting appearance befo:ce a JU ge. 

The only other available statistical information on juvenile de

tention facilities was collected by the Texas Criminal Justice Council 

in 1972. In, a recent study the council attempted to survey all juvenile 

h- 15 probation departments in testate . Among the qye:;:tions asked was 

whether the department maintained a juvenile detention facility. The 
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results of this study indicated that .of the 16.1 count~es that had full 

time juvenile probation services, 8 maintained a juvenile detention 

facility. It can be assumed that in the remaining counties, county 

jails, police lock-ups or foster homes are used fo!-, the detention of 

juveniles. 

\1 
As mentioned previously, the cOlrunissioners court is responsible 

for providing funds for th~ detention of juveniles under the jurisdiction 

of their county. In this regard, it is of interest to note tils.'Cof the 

total 1972 budget of $6.9 million expended by juvenile probation depart-

" . 
ments, $1.6' million (24.18 percent) was expended in the housing and care 

of juvenile detentioners. 

Recorrnnendations 

The primary problem with the state's juvenile detentionfacili-

ties stems from the lack of uniform standards for the designation and 

operation ?f such facilities. Although some urban counties maintain 

separate facilities specifically for the detention for juveniles, such 

an,~pp;rqach would not be cqst effective in most Texas counties.· At th/i! 

present time there is wide variability in the types of institution~. used 

to detain juveniles, relative custody provided, and available services. 

Undercurrent state law there are o~;Ly two statutory guidel~nes 

affe(!ting Juvenile detention facilities. The fir~t guidelinere.quir;es 

that juyeniles by kept in cells' separate from adults although they may 

be ,kept in the same jail facili;ty as adults. The second guidel~'9~ al-

lows the juveuile court to specify any se~ure place as adetention·facil-: 

ity having no other restriction, than the requirement to segregate ju-

139 

veni1es from adults. 

The care of juveniles in Texas could be greatly enhanced through 

the development and enforcement of uniform standards for the maintenance.' 

and operation of juvenile detention facilities. Such a set of standards 

could be administered i.n two ways. The first approach would be to de

velop detailed operational standards and incorporate these into the 

state's statutes. Under this procedure the basic mechanism for enforce-

ment would involve civil suits against any detention facility that did 

not meet minimum statutory requirements. 

A more flexible approach would be to create a standards CQ~S

sian. Such a connnission, with appropriate staff, could be given/the 

authority to develop rninimum guidelines and to close any detention fa-" 

ci1ity.which did not meet these guidelines. Under the connnission ap

proach the staff would be required, to inspect all juvenile detention 

facilities within the state at least once a year to determine if these 

facilities met minimum standards. In the event that a facility did not 

meet minimum standards, the commissiOn could so notify the juvenile 

court, requiring changes be made within a specified period of time. 

The advantage of the corrnnission approach is that the'creation , 

administration, and updating of the standards is handled administr,a-

ti'Vely rather than by statute. Such an approach would obviate the n,eed 

to seek new legislation each time it was desirable to change the mini-

mum standal:'ds. 

Aside from the mechanics of definition and, enforcement, there is 

littl~ quest,ion that the expression of minimum standards for juvenile 

d,et.ention facilities would greatly upgrade .the care of juveniles in 

- <" 
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Texas. If the enfarcement af these standards was through the creation 

of statutory minimum guidelines there would be no need for enforcement 

personnel since enfarcement wauld be achieved thraugh civil suits~ The 

disadvantage of this appraach hawever, is that such ainechanism would 

not pravide far the yearly,inspectian af all detentian facilities. If 

a standards cammissian was created, the pravisianfar inspectian wauld 

be ensured but the advantages might be offset by associated persannei 

costs. 

The secand prablem assaciated w\lth juvenile detentian facilities 

is the lack af statistical infarmatian an their status and aperatian. 

It is strangly recammended that the juvenile caurt be required to pra-

vide annuat statistical informatian an their use and status af j'j~veni'.l:e-

detent ian facilities. If a standards cammissian was created, autharity 

,to. collec.t such statistics cauld be made part of the cammission' s re- . 

spansibility. In the absence af such a cammission it is recammended 

that the Texas yauth Cauncil be given autharity to. callect, analyze 

and disseminate such statistical infarmatian. Such informatian is sig-

nificant far appraising the current status af juvenile detentian'facil-

ities and, fa~ future planning an the local, regional, and state,levels. 

Legal basis 

The Texas youth Council 
State Training Schools 

With the establishment af the Republic af Texas little legal dis-

criminatian existed in the prasecutian af juveniles arid adults. Fal-

lowing the camman law traditian, anyane dver.seiien yearsaf age' was can-

sidered legally resp~nsi,ble far his actions,' thus juveniles were pra'-

141 

secuted in the same manner as adults. 16 

By l856-the Texas Legislature had increased the age af criminal 

respansibil;ity to nine years old. However, pravisian was made to. ex-

empt children under thirteen years of age fram criminal respansibility 

if it cauld be shawn that they did nat understand the criminality of 

17 
their acts. During the same year the legislature also. enacted legis-

latian exempting anyane under seventeen years af age fram the death 

18 penalty. 

Fram the incept ian af. the Repuhlic thraugh the early years af 

statehaod there was no. di~criminatian in the carrectional treatment of 

juveniles and adults. All accused and canvicted individuals were in-

carcerated either in caunty jails ar in the state's prisan, regardle-ss 

af age.- Recagnizing. the hazards and liabilities which stem fram the 

camman incarceratian af juveniles and adults, the legislature created 

a separate refarmatary'for juveniles at Gatesville. This institutian 

was designed to. receive sentenced male juveniles and many of its ini-

. 19 tial residents were transferred fram the state pr~san. 

In 1893 the legislature designated the Gatesville Refarmatary as 

having exclusive custody of all males under the age af sixteen con-

vic ted af felanies and whose sentences did nat exceed five years in

carceratian.ZO Peculiarly, the legislature made no. similar pravi.sian 

far the cust:ady af female juveniles under the age af sixteen nar far 

males whase sentences exceeded five years except far the state prisan. 

In 1899 the administrative authority of the Gatesville SchaaL was 

amended and p.laced under a Baard ofCbmmissioners., Its administration was 

again.:. amended. in 1920 and placed under the Baard af Cantral-which ad-
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ministered the Gatesville School until 1949 when it became the respon

sibility of the Youth Development Council. 21 

Recognizing the need for adequate custodial care for female jUo.i 

veniles the 32nd Legislature made provision fm:the GateSVille State 

School fprGi.rls in 1913. Other state training schools were created 

by the legislatune including the State School for Negro Girls, ~uth-

orized in 1927 and informally opened in 1947. 

The administration of the state's training schools was again re- ' 

organized in 1957 w~th the creation of the Texas Youth Council. The 

Texas youth Council Act represented a legislative milestone in the his-

tory of juvenile corrections in Texas. Under the act the council was- ' 

charged with the responsibility of administering correctional faci1i-' 

ties for deli.nquent youths and providing such training and education as 

deemed necessary for their rehabilitation. 22 

The act also extends to the council the authority to release on 

parole juveniles within the state's training schools and to supervise· 

them within the comnnmity untii such time as they are no louger within 

the council's custody.23 

The Texas Youth Council Act specifies that the council consist 

of three .members to be appointed by the ,governor with the consent of 

the senate. The concern of the legislature is expressed in the reql1ire-

ment that the members of the council be outstanding citizens who 'have 

manifestedin,(:erest and c.oncern for youth. The purpose,of the council 

is to set policies for hoththe institutional care and community super

vision of youth under the custody'o£n~he.Council. The a.ctual adminis-

tration.ofthe council is vested in an executive director who is hired 
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b h -1 24 y t e counc~ • 

In enacting the Texas youth Council Act the legislature placed 

broad responsibility on the council beyond simply providing forcusto-

dial care and community superVision of persons w~thin its custody. It 

is charged with a variety of extended responsibilites including the on-

going study of the sources and problems of juvenile delinquency and the 

provision of assistance 'and cooperation with local and state agencies 

concerned with the development of program.;: directed toward the preven

tion of youth crime and delinquency.25 The council is also required 

to report to the legislature and the governor as to its programs and 

accomplishments in the treatment of children committed by the courts, 

and to rnake specific recommendations as to how the state might best 

26 handle young offenders. 

One of the primary 'purposes of the act was to specify a single 

agency to supervise the institutional commitment of~djudicated delin-

quents. The act requires that any juvenile adjudicated a delinquent 

who is not released by the court unconditionally, nor placed on proba-

tion or .other form of community supervision, shall be committed to the 

Texas Youth Council. 27 

The act is quite clear that the legislature did not intend the 

'state training schools to be warehouses for adjudicated delinquents. 

The .act requires that the council examine each child upon receipt and 

explore all 'pertinent .aspects of his life and behavior pursuant to his 

subsequent rehabilitation. The council is required to re-examine each 

child at least once a yea.r so as to assure a realistic appraisal of the 

. child'" s needs and the need to hold him within iristitutional custody. 
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If the council does not re-examine the child at least yearly, the ju-

venile is entitled to petition the conunitting court for discharge, un-

less the council can present satisfactory evidence for the child's 

continued institutional care. 28 

The actalsQ attempts to protect the security and privacy rights 

of delinquents within the care of the Texas Youth Council. All records 

concerning the youth are specifically defined as private records and 

29 can only be obtained upon order of a district court. 

The act provides the council broad custodial latitude in the 

30 treatment of youths conunitted by the courts. The -council can confine 

the youth w:i,thin one of the state schools, release him under:connnunity 

supervision, and reconfine him as frequently as is deemed necessarY', ' 

both for the child's good and for the public's welfare. The council 

may require youth .within its custody to participate in a broad variety 

of programs wb.ich are deemed useful fbr his social development. These. 

programs may include any moral, academic, vocational, physical, or re-

creational,programs whicJL are specifically designed for the child's 

benefit and which are neither simply self-serving nor exploit the child's 

labors. 

Unlike adult correctionc:tl institutions youth are not conunitted to 

the Youth Council for a predetermined period of time. The. youth may be 

released from a state training school wh.en it is considered that suoha 

releClse: is to the benefit of the child and the con;nnunity. 31 Usually 

juveniles are released t,mder parole supervision; ;however, the actspe-

cified that al,l custody by the council shaH 'be terminated when the 

youth t:eaches his twenty-first birthday.32 

---------------.,.,-- -- -----
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" ,33 
AdlUl.n~strat~on 

Organization 

As mentioned previously., the Texas Youth Council is statutorily 

headed-by a.three man council, appointed by the governor with the con-

sent of the senate and for six~year terms. The council members) who 

do not receive any pay for their service,are charged with the respon

sibility of establishing the broad policies of the agency. The day-to

day operation of the council is directed \y the executive director. lIe 

is appointed by.the council and is responsible to the council for the' 

administration of the council's schools and parole supervision program. 

The central office of the council is located in Austin, Texas. 

The office is composed of the executive director, a deputy executive 

director, seven directors and supportive staff. Directors are respon

sible for functional programs iIi the areas of child care and training, 

maintenance and construction, finance, research; mental health and 

psychiatric services, parole supervision, and religious training. 34 

At present the council maintains 13 facilities and administers 

22 parole offices throughout the state. 35 Of these instituti<;ms, 9 are 

dedicated to the care of adjudicated delinquents, 3 are charged with 

care of dependent and neglected children, and lfacility, The Parrie 

Haynes Ranch, has been.developed as a campground and recreational fa

'l'-t 36 c~ ~ y. 

The council maintains four institutions for delinquent girlsan..q 

~ive institutions for delinquent boys. These include both minimum and 

maximum security treatment facilities,. as well as individual reception 

center.s for:bbth boys cand girlS. The Brownwood Reception Cente:t:' for 



. , 

;(~ .. 
0: . 

.. ! • 

. :,-' 

Ii·.··· 

Delinquent Girls is designed to perform the initial evaluation of each , 

girl committed by the courts to determine the child's needs and to pro-. 

perly assign the child to the various programs .within the Texas youth 

Council. A similar function is performed by the Gatesville Reception 

37 Center for Delinquent Boys. The council also maintains a halfway 

house for delinquent boys in Houston. This facility serves as a tem-

porary community-based residential facility to assist boys in their 

transition from a. state school to the community. A similar facility, 

Bridge House, is operated in Fort Worth for delinquent girls.
38 

Budget 

It is somewhat difficult to present a simple analysis of the bud-

get for the Tex~s Y0uth Council since the agency does receive funds 

from other than general appropriations. The general appropriations 

for the Council for 1973 is approximately $17.8 million in additioll"to 

subsidies received uqder the federal Title I program which include 

grants for $363,378. With income derived from other grant sources the 

total projected operating .expenses for the council for 1973 are appro

ximately $18.lmillion. 39 

Since part of these expenses are involved in the administration 

of parole, to compute the cost of maintaining state schools it.would be. 

necess,ary to subtract from the total operating expense approximately 

$755,000. 40 

Possibly a better way to in.terpret tb,e cos.:ts associated with the 

maintenance of the state schools would be to look at tJ1e average yearly 

cost associated with keeping a. child in anyone of the schools. These 

costs range from 1;1 . low of $4210 per chi;Ld per year in Gatesville School 

for Boys toa high of $11,000 per child in fhe Giddings State School. 

The unit cost of the Giddings State School, however, is artificially 

high since this is a new facility which is fully' staffed but is not 

yet up to its full occupancy level. Excluding the cost for operating 

the Giddings State School, the average unit cost among the remaining 

state schools was approximately $6,00() a child during 1972.41 

Manpower 

Because of the diversity of programs involved in the administra-

tion of the state's training schools, the council employs a wide variety 

of employees. These include medical doctors, psychiatrists, psycholo-

gists, social workers, house parents, professionals in the area of vo-

cational training and education, custodial officers, maintenance per-

sonnel,and other supportive staff. Excluding those ir..stitutionsfor 

dependent and neglected children, the remaining state schools which 

have custody of adjudicated delinquents have a staff in excess of 1,400 

people. 

Calculation of an average'salary for institutional workers is 

somewhat complicat.ed because of the great diversity in types of employees 

retained; however, the starting salary for a Correctional Officer I is 

$5,256 per year. 42 

Admissions 

During 1971 the Youth Council admitted 4,149 juveniles. Of this 

number; approximately 60 percent were adjudicated delinquents cotmnitted 

to the .council by juvenile courts, 5 'percent involved transfers between 

institutions, and 35 percent were juveniles already in the custody of 

th,eeounciland returned to the council's training schools after tem-

~ . 

" 
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porary absences such as furloughs, hospital, escapes, and parole 

43 returns. 

All newly admitted juveniles are retained at the appropriate re-

ception center for diagnosis and classification after which they are 

assigned to one of the council's 'residential facilities. During .1971 . 

the average daily population of the council's facilities was .2,442, 

which is approximately the same as its average daily population five 

. 1 44 yearsprevLous y. During 1971 the council paroled 2,420 boys and 

girls. Of these, approximately 99 percent were paroled J.irect1y from 

the training schools while 1 percent were paroled while on temporary 

leave from a schoo1. 45 

Services 

The rehabilitative services provided by the council for school 

residents may be divided into nine areas, including: diagnosis and 

evaluation, child care, social service, education, recreation, religious 

training, pre-release, health caie, and residential placement. A1tijough 

each service area is significant in the child's ultimate rehabilit~tion, 

the council considers education to be one of the most important eleIJlents! 

in its treatment program. 46 

The state schools provide regular academic and vocational educa-

tion accredited by the Texas Educational Agency. Every effort is made 

to assure that the type and quality of education provided is compa;rable 

to that found in the public schools of the state. The council has esta~ 'I 

blished eight separate, fully accredited academic and vocational pro- ' 

grams for boys and three for girls.47 

Unlik,e the publtc school system, the council's schools operate 
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11. months' a, year and require the attendance of all>res'idents. Each of 

the council's schools is an independent school district and the staffs 

of the schools meet the same standards for employment as teachers in 

any other accredited school district in the state.48 The council makes 

every effort to synchronize a child's education so that when he leaves 

the state school he may re-ent(ii- the public school system withotit loss 

of time or credit. 

Since the majority of children committed to the state schools 

have a history of poor academic performance, a variety of special edu-

cationa1 programs are available. One example is the Educational En-

richment and Language Training Center at the Gatesville School for Boys, 

h ' h h d' d d 1 ' 49 w LC treats sue Lsor ers as ys eXLa,. 

A pre-release program is designed to prepare the youth for a sub-

sequent reintegration into the community. Activities incorporated in 

this program are designed to provide practical knowledg'e and experience 

for everyday living. This program emphasizes activities that promote 

social .contact, individual responsibility, and good citiz~nshiP.50 

Recommendations 

Since the enactment of the Youth Council Act, the state has devel-

oped a number of facilities for the care and custody of adjudicated 

delinquents. These facilities provide a broad variety of programs to 

identify the child's needs and to assist him in returning to the com-

munity. However, the Youth Council has little control over the type~ 

of youngscers committed to its institutions since such commitments 

emanate from,the state's juvenile courts. Because of the absence of 

" I 
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community-based treatment programs in many counties, the council re-

ceives youth who would be better treated in thedr own communities. 
J 
( 

r 
I The absence of full time juvenile probation services in many of 

the state's counties leaves the juvenile courts little discretion in IJ 
, j 

1 
1 

treating juveniles other than the commitment to state training schools. 

The extension of juvenile probation services to all 254 counties would 
I 
j 

I greatly facilitate the operation of the state1s schools. Although the 

It I,' 
I I q 

Texas Crimina~,Justice Council, through grants under the Law Enforce-

ment Assistance Administration program, has facilitated the development 

," .;.> 
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of juvenile probation services in many counties, there still remain 

broad areas of the state in which no such services exist. 

Another problem area for the council involves ,the receipt of 

adjudicated delinquents who are also mentally retarded. A significant 

problem exists at the local level in the proper diagnosis and treatment 

n 
j' 

H 
II 

of the mentally defected delinquent. In so farJ as such youngsters are 

mentally retarded they could be committed to one of the state's schools 

r ~t 
1 j 
I! 
1 ! 
It 

tl ! ! 

for the mentally retarded, were it not for the fact that the wait~ng 

period for admission to these schools is about three years. In the ab-

sence af irnmediately available facilitit\s for the mentally retarded 

delinquent~the juvenile court in many cases has no alternative other 

n 
I' 
1:1 'r p 
11 ,J 

than commitment to the Texas Youth Council. While the council is equipped 

to treat the delinquent, the mentally retarded delinquent does present 

particular treatment problems for the council. 

lt is reconnnended that studies be initiated to determine .. t.he in-

l~ t 
(I f 
! 

cidence of mentally defective delinquents and that alternatives be de-
.,-, 

veloped for their treatment. Certainly the current program of the De-
,. 
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partment of Mental Health and Mental Retardation to· establish corrimunity 

health centers. is an initial step in this direction; 

As mentioned previously, the youth Council has developed halfway 

house programs in Houston and Fort Wbrth. The concept behind these pro~ 

grams is" to .provide the youth a gradual integration into the community. 

It is rec'onnnended that the councilen:courage the expans'ion of this pro-

gram in the. various, urban centers 'of the'state. There is every indica-

tion that such programs hot only assist the youth in returning to the 

conununity but are effect'ive in reducing recidivism.' 

Adult Corrections 

City and County Jails 

Legal basis 

Under Texas law a jail is defined as any place of confinement used 
. 51 

to detain a prisoner and administered by lo~al units of governments. 

A prison is a state administered facility used to incarcerate indivi-

duals convicted of felonious crimes and sentenced for a period of in-

carceration by a district court. 

The basic differences between the two types of institutions stem 

from the unit of government responsible for their administration and 
" 

from the status of the person detained. While a ~rison is responsible 

for the incarceration of convicted felons ~ a jail detains persons await'· 

ing trial for the commission of a crime~ either a felony or misdemeanor) 

those conVicted of misdemeanor and individuals held for other authori-
,; 

ties. 

The Texas Civil Statutes empower the commissioners court to main-
. ~-, 

o 
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tain a j a ill. wj,t,~in the county. The law requires. that such j ails be 

mai.ntained in a '~!,afe and suitable mannel:', with adequate provisions trtade 
~ 

for the security and sanitation of the facility and the safety and 

health ,pf the inmates. 52 In order to maximize b,oth the security of the 

institution and the safety of the inmates, provision is made for vari

ous types of segregation of inmates within the jail.53 This requires 

the segregation ot: female inmatt:!s from males as well as segreg(ition of 

inmates on the basis of type of offense, security risk, and other cri-

teria germane ,to the proper administration of the facility. 

While some counties have both city and county jails)' rural coun

ties frequently incorporate such operations into a single facility. 

Due to the large number of.sparsely populated counties in the state, 

legal provis ion has been made for count ies of les s tl:y:m 20, 000 in pop':' 

ulation to contract with cities within the county to finance, construct, 

maintai~ and operate jails for joint city and county use. 54 

Under Texas law the sheriff is th~ keeper of the jail. 55 He is 

responsible to receive anyone committed by a warrant from a magistrate 

or to hold 'anyone in want of bail.56 The sheriff is inunediately respon

sible for assuring· the security and sanitation of the facility and the 

safety and health of persons incarcerated. In addition to having cus

tody of state prisoners, the sheriff is also required to receive any 

federal prisoners., tendered by United States Marshalls. 57 The sheriff 

is entitled to receive a daily fee for the keeping of prisoners; how-
. . 

ever, th: receipt of this fee is only for inmates held within the jail 
. . , 

in his,juri$diction. 58 No fee is rg~eived foriilpmtes charged within 
;, ';., '. il . '59 

the sher.iff I s county and,,:,Nbeld "in other county ja:i!is ~ 
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Unlike other states, Texas has nq.provision for statewide uni-

form statistical reporting on the administration of county jails. ; The 

shet'iff, however" is required to make an annual report. to, thecommis-

sioners court indicating the number·of inmates incarcerated, the asso-

ciated cost, and any profit secured from the retention of federal pri

soners. 60 

To insure the proper custody.and treatment of county prisoners, 

the law makes provision for the sheriff, with the approval of'commis-

sioners court, to hire guards and matrons to administer the jail facil-

ity. In emergency situations when the connnissioners court is. not read-

ily accessible, the sheriff may hire additional custodial officers with 

h 1 f h . d 61 t e approva 0 t e county JU gee 

Unlike some states, Texas has no provision for parole from a county 

jail. However, there is legal provision, for the conunutation of the sen-

tence of a county inmate. The sheriff may connnute up to one-third of an' 

imnat~ I S original sentence based upon the inmate I s adjustment and good 

behavior while in jail. 62 This is similar to the prOVision for the 

granting of"lgood time ll within the state I s prison system.> 

~,~()r inmates held in county jails because of refusal to pay fines, 

prOVision is made for "working off" the fine.
63 

The Code of Criminal 

Procedure allows an inmate to reduce his fine by a set rate for each 

day's work performed within the jail facility. In those jails not having 

a county farm or adequate'work programs, the prisoner is allowed to re-

duce his'f;ine by a specified amount for each day he served within the 

jail facility .• 

-J,: . 
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Mministratiort 

In 1972 the Texas Criminal Justice,Counc:i.l published a detailed 

analysis of the 325 jails identified in 'rexas by the United States 

Bureau of the Census. 64 This total does not include police lock-ups 

that do not detain individuals, for more than 48 hours. Of the 325 jails 

o d . f' d 235 0 01 d 90 . 0 01 65 1 ent~ ~e,_ were county Ja~ s an were Cl.ty Ja:L s. Among the 

city jails, 30 were in communities in excess of 25,000 in population and 

60 were in cities less than 25,000 in population.
66 

Texas has more jails 

than any other state, regardless of population. The large number of 

jails in Te::ll;:as is a function of the fact that there are 254 counties in 

the ntate of which 235 operate jail facilities. 

Distribution of inmates 

As of March 15, 1970, the Bureau of the Census identified 10,720 

inmates incarcerated in Texas jails.67 In terms of total number of in~ 

mates, Texas ranks third in the nation, preceded by California (27,672) 

68 and New York (17,399), '. 

It is of interest to contrast those inmates awaiting trial with 

those who have been convicted. Of the 10,720 inmates identified, 7,353 

(68.59 percent) were awaiting trial and 3,367 (31.41 percent), had been 

convicted. 69 This indicates that the preponderance of jail inmates in 

Texas are awaiting trial as opposed to a national pretrial average of 

51 percent.7° 

As might beexpectedi the vast majority of jail i.nmates are adult 

males (93 L:rpercent) ~ The remainder are adult females (4.8 percent) and 

juveniles (1.5 percent).7l 

. ,',~ 
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Manpower 

As of March IS, 1970, the 325 city and c.ounty jails in Texas em

ployed 1,144 full time equivalent employees. 72 Texas ranks sixth in the 

nation in terms of total jail employees, preceded by CC!-lifornia, Florida, 

III 0 0 N J N k 'p , 1 0 73 
,~no~s, ew ersey, ew Yor , ana ennsy van~a. Comparing total in~ 

mates to staff employees, the state average ratio of inmates to staff is 

10:1. 74 Texas has fewer staff per inmates than all but two states in 

the nation (Idaho and MississiPpi).75 

In 1970, the total March payroll for jail employees in Texas was 

$533,155. The average salary for jail employees was $472 a month, which 

placed Texas 31st in the nation itt terms of custodial officers' salaries. 76 

Facilities 

The 325 Texas jails had a total designed capacity of 17,191 in

mates .'77 Considering that there were 10,720 inmates incarcerated on 

March 15, 1970, this indicated that on the average Texas jails :were 38 

percent under capaci.ty. However, this figure is somewhat deceptive since 

rural jails are usually under capacity while urban jails are often over 

capacity. The degree of crowding in the state's jails ranges from some 

jails having no inmates to others being as much as 88 percent over capa-

city. 

Texas jails vary significantly in terms. of the age of the facili- . 

ties. Of the total 5,690 jail cells within the state) 55 percent were 

built within the last 25 years, while approximately 31 percenta~~ be-

tweendJ5 and 50 years old. One. out of 10 jail cells are between 51 and 

75 years .oId wh~le 4 pe1:"cent are between 76 and 100 years old. While 

it.I!ltght beth91J.Sht that older jails. would be .found in rural communit·ies, -<\.' 
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the fact is that antiquated jail facilities can be found in both urban 

and rur~l counties throughout the state. 78 

Of the 325 jails in Texas, 249are designed to hold pre-adjudi-

cated juveniles. Similarly, 63 jails hold adjudicated juveniles await

ing further legal action. 79 

Financing 
I) \ 

The reported operational costs for Texas' 325 jails during 1969 

was $10,848,000. Planned construction costs for 1970 totaled $973,000 

for renovation of existing jails and construction of new jails.80 

Services 

The Census Bureau survey also attempted to determine the types of 

inmate services offered within city and county jails. However, ques-

tions' concerning types of services were only asked of county jails, and 

city jails in communities with populations in excess of 25,000. Of the 

265 jails which fit this criterion, only 7 (2.6 percent) had recrea-

tional facilities, and only 8 (3 percent) had educational facilities. 

One hundred of the jails surveyed (37.7 percent) had medical facilities 

and 181 (68.3 percent) had visiting facilities i.ncluding those used by' 

the inmates' attorneys. Finally, the Bureau of the Census found that 

7 Texas jails (2.6 percent) h~d no toilet facilities. 81 

Rec ommemda t ions 

:As eVidem!ed from the data presented above, there is wide vad.-

ability in both the physical condition and administration of the stat"e's' 

jails. Although there are statutciryminimums affecting the construction 

and operation of jails in Texas, enforcement Is weak and many jails fa:1l 
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far short of these standards. 

One alterilative for upgrading the status of the state's jails 

would be to create a jail inspection connnission which would be charged 

with the responsibility of annually inspecting all jails in the state 

and would have authority to close any jail which did not meet minifuulil. 

standa~·ds. It is also recommended that the minimum standards nc.;:t be 

incorporated into law but be~developed administratively by the conunission 

allowing greater flexibility in updating standards as need requires. 

In addition to this jail inspection responsibility, the commis-

sion could also publish a monthly newsletter making available to jail 

administrators pertinent information on a variety of problems in com-

munity-based corrections. This could include discussion of diversion-

ary programs, officer training, dietary programs, recent appellate 

court cases affecting jail administrations, rehabilitation, and other 

areas. Such a research and development and feedback mechanism would 

be most helpful to the state's jail administrators in assisting them 

to meet minimum standards. 

If the national jail statistics are accurate, Texas incarcerates 

more people per capita in its local detention facilities than does any 

other state. This is not cost effective or does it necessarily corre-

late with the greatest public safety. The absence of diversionary pro-

grams in many communities allows for no alternative other than incar-

ceration. Local communities should be encouraged to explore the util-

ity and cost effectiveness of diversionary prograrr.s as a means of off-

setting the need for jail construction or expansion. The use of detox,-

. " , 
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ification programs is probably one of the most significant diversion-

ary programs to be considered. The us~ of recognizance programs, mis-

demeanant probation, and the use of. summons and citations in lieu of 

arrest can greatly reduce jail populations. 

It is strongly(recommended that a mandatory reporting mechanism 
1 17 

be created so that annual statistics be made available on the operation 

and physical condition of the state's jails. The collection of such 

statistics could be done by a state jail inspection commission or in 

the absenqe of such a commission, by the Texas Department of Correc-

tions. Such information is vital to the proper programing of,ehe cri-

minal justice system in general and to the planning of connnu.nity-based 

corrections in particular. 

The Texas Department of Corrections 

Legal basis 

The stat~' s prison system began with the eS.tablishment of the 

Republic of Texas. During the early days of the Republic, all crimin-

al offenders were under the jurisdiction of the sheriff regardless of 

the type of offense or conviction status. By 1842 it was recognized 

that this county-based correctional system left much to be desired and 

in that year the Texas Congress set up a committee to Hnd a location 
;, 

for a 's'tate prison. Based on the recommendations of this committee, 

the congress established a Texas Prison on a la-acre site in Huntsville. 

The keeper of the prison was directly responsible to the President of 

the Republic' an4 was authorized to hire. guards to ensure the safekeep

ing of the convicts. In authorizing the ·prison the congress mElde no 

15.9 

provisions for the rehabilitation of the inmates who were employed at 

whatever act:Lvitieswere thought by the keeper of the prison to be the 

most profitable to the Republic. 82 

After Texas joined the Union, the first legislature enacted legis-

lation for the establishment of a state prison in 1846. This act auth-

orized the governor to appoint a three"'man commission to purchase. land 

for the prison and to supervise the construction of facilities. 83 

. The Texas Prison received its firstimne.te in 1849 and grew in 

size and. population until the advent of the Civil War. During the war, 

the prison was used as a prison camp for the incarceration of 'Union 

soldiers .84 

The first major legal revision of. the Texas prison system was 

initiated by the 40th Legislature in 1927. At this time the legis la-

ture authorized the creation of the Texas Prison Board to set policy 

for the prison system and created the position of general manager to 

85 
supervise a day-to-day 9peration of the system. 

The second major legal revision was enacted by the 55th Legisla

ture in J957~86 The legislature changed the name of the Texas Prison 

Board to the Texas Board of Corrections and the Texas Prison to the 

Texas Department of Corrections. The name of the general manager was 

changed.to director of corrections and his re~onsibilities were great

ly enhanced. S7 

Prev:i,ously, the basic legal authority for the. Texas Department 

of Corrections .stemmed from the Texas Constitution which empowered the 

Texas Legislature to provide for the management and control of a.,state 

88 p:risQIl system. Under its current legislative mandate, the Texas De-

;. 
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partment of' Corrections is to pe a self-sustaining prison system which 

provide' for the humane treatment of in"",tes. The law also requires 

the department to encourage the training of in"",tes .nd to provide op

o 0 f h bOlOt 0 89 po~tun~t~es or re a ~ ~ at~on. 
currently the Texas Department of corrections is administered by 

the TeXas Board of corrections composed of nine members appointed by 

the governor. c~e day-to-day administration of the department is super

vised by the director of corrections who is hired directly by the board.

90 

The director has broad statutory authority including the hiring 

and firing of personnel and the establishment of rules and regulations 

pursuant to the humane treatment of the inmates, their training, edu

cation and discipline, segregation and classification.91 

In order to assist the director in maximizing these goals the 

legislature has enacted various provisions allo"it(g for the establish-

menr of a school within the department,hosPital facilities, and uther 

programs associated "ith the general health and rehabilitation of the 

. 92 J.nmates. 
The director of corrections can be removed by the board at ,any 

time for inefficiency or improper conduct.
93 

The law provides, how" 

ever, that the board must notify t!>e director of its intenUo
ns 

and he 94 

must be given an opportunity to have a heal;ing ,before the bo.ard. 

In order to assure proper discipline and control, the legisla~ 
ture has authod-zed the director of cop:ections to grant the co=t,,-

tion of sentence. Under this provision, the director of .correctiOns 

is' empowered to grant "good time" to inmates who properly aPide by the 

rules and regulations of the department. Under this. system all inmates 

.~-,---
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Class I inmates ,may have 

month served while Class 

commuted from their sentence ,f ' 

served. 

CI or each mon.th 

ass III inmatesl;eceive no commutation of 

tion to thO 1 

sentence. In addi-

, ~s c. assification system~ of th . ,approved trustees may have e~r sent,ence connnu'ted 30 days for each h mont that they serve. 96 

. ?he 4irec,tor of corrections is authorized to take 
mate's "good time" f away an in-

or failure to compl ,0 h Y w~t the department's 

and regulations 97 ,ule. ,,' Through this sys tem of 0 commutat~on th d 
ment attempts t , .. e epart-

, 0 control and regulate the behavio, r. of to the inmates and 

encourage their participation in programs geared toward their 

tual rehabilitation. even-

Aside from furloughs and other forms of te mporary release, in-

from the Texas Department f o Corrections in one 
ways If of two 

• an inmate has ser d h O . ' ve ~s prescribed 

for 

'. ' sentence Wl.° th ,allowan' 'ces 

mates depart 

\\$ood time" the dO " , ~rector of corrections 0 

the i,rimate.
98 

's r,equired to disch."ge 
The di,!:ector or his executive a~.sistant is required b , y 

an deliver statute to prepare d to the inmate a' 0 wrJ.tten d~.scharge 0 dO J.n~-. 
the offenses of whic,'h he 

the county of .. was conVicted, 
ca.ting the name of the inmate , 

. ,conv~ct~ons, the time he served and ,any portion of that 

time which was commuted , . 
By, law, the depart1Jlent is directed to proyide the iUl}late with 

clothing and any , , rooney held in trust, for the 

by the pri~OI~ .are provided with funds by the 

imitate. Inmates discharged 

The amount of 

money provided is determin d b . . . e y the ,amount of titne the inma'oe~' d 
The . 0 " L. " •• Arve ' 
", . IDl.n~mUm amount is. - -r - • . tW,enty-five dollars,' and the' maximum is one h tlndred 
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given to those who served twenty years or more, not including commuted 

. 99 
t~me. 

'The other means of release from the Texas Department of Correc-

tions is parole. Parolees, while under the supervision of the Texas 

Board of Pardons and Paroles are still within the legal custody of the 

Texas Department of Corrections for the duration of their, parole. Indi

viduals releaseclc under p-arole or conditional pardo'nare given five dol

lars and a: railroad ot' bus ticket to the county of conviction.
lOO 

If 

the conditions of ~arole require that the irimate report to a specific 

location, the inmate is issued a bus or railroad ticket to thespeci- ' 

fied location. 

AdministrationlOl 

Organization 

As mentioned previously, the Texas Department of Corrections is 

statutorally composed of a nine member board appointed by the governor 

and the director of corrections. Under the director are six assistant 

directors concerned with various areas of administration. These include 

assistant directors for treatment, industry, new constructio~, agiicul~ 

ture, business and special services. InCluded within special services 

are data processing, employee training, records and classification.
1Q2 

The department administers 14 separate prison units in east 

Texas distributed from southeast of Dallas to south of Houston. Among 

these".units fs the Diagnostic Center where all new inmates are held 

for 30 days prior to classification and assignment to one of the other 

units '. in the syst~,m. Other specialized units iric1ude the Goree Unit 

for women, the Ferguson Unit which is used primarily fOl: youthful dffen-
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ders and tkte Jester Unit which incorporates the pre-re1ea.se program of 

the department. 103 

The 1957 legislative act mandated that the department by a se1f

maintaining system providing humane treatment and the opportunity for 

training and rehabilitation of the inmates. Pursuant to this objec

tive, the department has developed a broad-based agricultural and in

dustrial program providing many of the goods and services required to 

maintain this large institution. Every effort is made to provide work 

for all inmates, unlike other state prisons where the inmates have 1it-

t1e or nothing to do. The department has also developed a va:r.iety of 

treatment and rehabilitation programs which range from vocational 

training to primary, secondary and college education programs. 104 

Population 

Currently the departtnent has within its custody in excess of 

16,000 men and wOplen. During 1972: the department received 6,734 new 

inmates as well as a number o~ readmissions including persons return-

ing from bench warrants, escapees ,parole. violators, persons rettiiming 

from a medical reprieve, and others. During the same year, -the depart-

ment released 3,828 inmates under parole supervision and discharged 

3,285 at the expiration of their sentences. 105 

Approximately 20 percent of the inmates are sentenced toa peribd 

of from four .1::0 five years while about 25 percent have sentences be-

tween five and ten years. Of all new inmates admitted during 1972 

approximately 16 percent. were committed to sentences in excess of 20 

yeal:ts. l06 

__ The inmate population is normally .composed of about 95 percent' 

i , 

.:;:) , 



11 

;t', ' 

; " 

164 

males, of whom 41 percent are ,Caucasians, 43 percent Negro and most of 

the rest are of Mexican-American background. Approximately one in 

three has served prior commitments in the department, about two out of 

three have previously served jail sentences and approximately one in 

six has been previously incarcerated in other state prisons. 107 

The educational equivalency level of 'new inmates is usually be-

tween 5 and 6 years, while the average~intel1igence quotient (IQ) if? 

108 
in the 80's, including <:1.bout 7 percent whose IQs fall below 70. 

For comparison purposes, it might be noted that individuals with IQ I s 

below 70 are usually considered mentally retarded. 

Budget 

Because of thecevelopment of broad agricultural and industrial 

programs, it is difficult to calculat.e the true cost of the operation 

of the Texas Department of Corrections. One method would be to define 

the income value of all services provided within the department, adding 

to it income received by general appropDiations. Using this method of 

calculating cost, the total expenses-for the operation of the Texas De-, . ' 
partment of Corrections in 1970 was $41.3 million. Of this total ex-

pense ~ $24.2 million were recQl;,ped through the prison's agricultural 

and industrial enterprises.
l09 

Another way of looking at operating costs would be to total all 

cash expenditures and subtract;; from this amount'the income produced by' 

the prison's industrial and agricultural programs. Using this method 

of calculation, th,e dep<:1.rt;ment' s operating cost in 1970 equale,d $28.2 

million. This was offset by income derived from'prison programs equal

ing approximat,ely $11 million for a net loss orcos1: of $17 .2million?-0 
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Yet another way of calculating the cost of the prison system 

is the cost per day per inmate. Adjusted for income derived from 

prison industries and agriculture, this average was $3.31 in 1972. 

The total state appropriation for the· department for 1972 was $26.8 

million. 111 

One, should bear in mind, however, that the in.direct costs of 

incarceration are high. These costs include payments made by the 

state in the fOI:m of aid to dependent children of the families of men 

incarcerated in the department, and lost income and taxes that might 

have been paid had these men not been incarcerated. 

Manpower 

The Texas Depr.::rtmeht of Corrections employs a wide diversity of 

persons in various fUnctional areas including custody) treatment, pro

duction" and supportive services . In addition to the Board of Correc

tions and the director there are six assistant directors, 14 wardens 

and 16 ,assis.t,ant wardens. 

There are 1)800 correctional officers whose primary r~sponsibility 

is the cust.ody (],f the inmates and the security of the system. The 

starting salary for cor,rectional officers is cI..lrr~:;itly $500 a month. 

There are 114 employees in the area of treatment, and the system is 

supported by 105 clerical personne1. 112 

'r!:le ,manpower of the prison is ai.!gmerited by contracts and vlOrkirig' 

agreements with a variety of state and federal agencies. Currently i' 

the departm€.:nt has contracts with the State Department of Welfare, the 

Commision for the Blind, the Te;t,.cas Employment COmmission, the texas 

C,olllllJ.i§sion on Alcoholism, a~~d> the UniversiJ:y of Texas Medical School at 
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Galveston. The Department has also developed working agreements with 

the Veterans I Administration; the Social Security Administration~ the 

;::~.r.:~"For College o.f Medicine (which provides reflidentsurgeo~s to the 

\prison) and John Sealy f\pspital ioG9veston (which provides residents 

113 :ILn ophthalmology,). 

In addition to these agencies, the prisonpl:'ovides office ,space 

fio:l:' the institutional parole officers of the Texas Board of Pardons 

and Paroles and for Iawyer~ of the Attorney General's Office who assist 

iZ:lmates in writing writs . and other legal matters. 

Programs 

Aside from its agricultural and industrial programs, the depart- .. 

ment has developed a variety of specialized programs specificatly· 

geared for the educational and vOGational rehabilitation of the ,inmates. 

The Windh.am School District, creqted by the legislature in 1969 ~is a 

fully accredited educ,1.tional program supported by the Hinimum Founda-

. P 114 tl-Dl1 rogram. Essentially this ;is a {IPubli~ school. providing primary 

and secondary education for the inmates.';rhere are currently more than 

8,000 inmates enrolled in academic classes provided by the Windham 

School and each year approximately 1,000 inmates l:'eceive GED cert·ifi-

cates or high school diplomas. 

The department has also established vocational training programs 

including one administered in coop(iration with Te~as A&~ University 

involving training for heavy equipment opera~ion and water and. sewage· 

plant operation. lIS ;W'le department has established a barber college 

under a grant from the Texas· Criminal Justic:;:e, Coun.cil with approval of 

b 
• 116 

the State l}oard of Bar er Examl.ners;. Under the Manpower<pevelopment 
"", 
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,.,'i 

and Training Act (MDTA); and in conjunction with the Texas Educational 

Agency ahd the Texas Employment Conunission, tli~ Department has deve1-

oped seven occupational training programs which are capable of handling 

. 117 
approxImately 20 men in each class. 

Several area junior colleges including Alvin Junior College and 

Lee College of Raytown nave dEfYiiloped college programs for qualifying 

inma.tes. In the fall semester in 1971~ 60 inmates received Associate 

118 of Art degrees. 

Two essential parts of the department IS treatmel.'t' program include 

the proper diagnosis and·classification. of all incoming Jnmates so as 

to properly relate inmates needs and program resources, and the Pre-

release Center located at the Jester Unit. The purpose of this latter 

program is to prepare inmates about to leave the department for their 

reintegration into the community. The pre-release program provides a 

variety of services including counseling and psychological services, 

vocational reh'abilita·tion services, employment counseling and job place-

ment services. The pre-r.'~lease program was. initiated in 1963 and is 
'I 

credited with reducing the recidi','t,:i -rat:e in Texas from about 38 per-

L 119 
cent to a current rate of approxiinac~ly i~O per-cent. 

Jt.ecommendations " ) 
In recent:y~.ars th~.Texas l?epartment of Corrections has experi

enced a significant i)lcreas~ in. t~:1e humber of men and women committed 

by the state. Currently the departme~t is receiving over 6,000 co~

mitments a year • It is, recognized qy th~ dep.artment and many)lconcerned 

individuals througb,oJ.lt the. state that s.ome individual~.c;:pmmitt.ed to the 

··l' 
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state's prison system could be more effectively handled .by probat;ion 
~ , , 

supervision. However, the absence 'of full time probation services in 
" ' 

many Texas counties!?:rovides virtually ho serttencing a~ternatiVes for 

felons other than commitment to the Department of Corrections. 

An, concerted effort to extend probation services throlfghout: the 

254 counties in the ,.state would greatly ease the administrative pro-
~ . 

blems of the de!?artment as well as reduce its opez:ational costs. A 

number of alternatives exist for the extension of probation servi~es 

including state subsidy of probation services in rural areas; the ad-

ministration of probation by a .state agency, such as the Board of P9~

dons and Paroles; or a statutory requirement that all counties ,main-

tain full time probation services. Regardless of the mechanism e:m-

ployed to assure statewide coverage of probation services, the crea-

tion of such services would greatly benefit the Department of Correc-

t:Lon. 

As described in a previous section, inmates exit the Department 

of Corrections either at the terminatioh of their i:lentence or by re-

lease under parole supervision. . In contrast wi.th other states, the 

use of parole in Texas is relatively low. It is re~onwended that Texas 

develop a ,mandatory release system comparable to that used by the Fed-

eral Bureau of Prisons. Under this federal system all inmates' must be . 
)t 

released to parole supervision, at least 120 days prior to 

the, expiration of their sentences. Such a system of mandatory' commun-

ity supervision in Texas during the last few months of a man's sentence 

would'facil:i.tate his inte&ration into the community and should-haveia' 

positive effect on ths-department's recidivismrate~ 

" ... _"'~4.., <-"_, __ ,.0._ .. , ...... ;;...~. , 
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The qual,i.ty of cC?rrect~'onal·administratibil is in. great measure a 

function of the quality of the staff, which in turn is related to sa1.-

aries. At pres.ent correctional officers in the department receive a 

starting salary of $500 per month. Considering the authority and re-

sponsibility invested in these officers coupled with the rapidly in-

creasing cost of living, every effort should be made to increase the 

salary structure for the Department's personnel. Prison units near 

urbanized areas, such as Houston, have experienced difficulty in re-

cruitment because of the competing salaries in such areas. The low 

salary structure also impedes the recruitment of appropriately trained 

and educated personnel. 

Unlike prisons in other states which are re:stricted by law from 

developing self-supporting industrial and agricultural programs, the 

Texas Department of Corrections is in great measure self-sustaining. 

From the vantage point of organized labor, the employment of inmates 

in the industrial, agricultural and construction activities of the pri-

~on system, infringes on the free labor market. In the past few years, 

various bills have been introduced in the legislature which would great-

ly curtail the department's self-sustaining programs. 

It is reconnnended that the department be protected from the en-

actment of the legislation that would restrict the use of inmates in 

these programs. While the restriction of inmate labor may create some 

jobs for the free labor market, the disadvantages are significant. Such 

restriction would greatly increase the cost of operating the department. 

In addition such r.estrictions wotild eradicate the vocational benefits 

which accrue to inmates working in such activities and might create a 
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severe problem in finding sufficient wotkfo:r the inmates within the 

system. 
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CHAPTER VI 

PROBATION AND ~AROLE 

Mary G. Almore 
The University of Texas at Arlington 

More or less informal probation and parole services have been 

available in the United States since the early nineteenth century. 

The first law providing for probation was' enacted in Massachusetts 

in 1878 while the first law pertaining to formal parole was passed 

in New York in 1869. 

The history of statutory provision for these extra-institutional 

means of dealing with offenders in Texas is somewhat shorter. Although 

an adult probation and parole h'lw was passed in 1947, no provisions 

were made for funding. The 55th Legislature enacted the "Adult Pro-

bation and Parole LaT.1 of 1957." Probation and parole wer€J separated, 

placing administration and funding of probation on a local basis and 

providing for a state system of paid parole officers. A second law 

was enacted in 1965. Basically the same as the 1957 law, it constitutes 

present statutory provisions. An amendment to the 1965 act was offered 

:;'n this. most recent 1973 Legislature. lIt would have established a 

Texas Adult Probation Office: 

to make probation services available throughout the 
State, to improbe the effectiveness of probation services, 
and to provide financial aid to counties for the establish
ment and improvement of probation services. l 

However, it was not enacted and, apparently, was never repol'ted out of 
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committee. The state's present juvenile court act wa~ passed in 1943 

while the first state-funded juvenile parole program began in the fall 

of 1961. 

Thus, in the areas of probation and parole, Texas is essentially 

playing "catch-up ball." In the context of that analogy, the state has 

made some runs and base hits. But, it has also made some errors and 

.strike-outs and has left perhaps quite a few runners stranded on base. 

Unfortunately, it is, in fact, a bit difficult to know just how the 

game is going in light of the lack of sufficiently comprehensive and 

contemporary statistics. Still, some view of the current situation 

can be given. 

Probation: Current Status2 

Approximately 215 of .the .254 counties of the state currently 
'-"'~'" 

provide adult probation services. This includes an increase of about 

100 counties in the past two years, due to increased awareness of need 

and, importantly, to the involvement of the Texas Criminal Justice 

Council. Especially in less populated areas, several counties have 

joined together to form single, multi-county departments. 

Including supervis.Drs, probation officers, employment counselC1:rs, 

etc., there are approximately 400 paid professionals engaged in adult 

probation. The estimated ll'.lmher of probationers (about equally divided 

between felons and misdemeanants) is 80,000. Thus, statewide, the 

average caseload per profepsional worker would be. 200, or four times 

the number t'ecommend.ed by the American Correctional Association as a 

maximum. 3 

, 
I 
'I 
i 
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Information regarding the percentage of convicted offenders who 

are given probated terms shows a 1971 probation rate of approximately 

51 per cent for felons and of about 44 per cent for misdemeanants. Of 

all those placed on adult probation, it is estimated that 85 per cent 

are successful, i.~., complete probation without its revocation. 

Detailed information regarding the relative costs of probation 

vis-!.'-vis institutionalization is rtot available. Based on the expe-

riences of other states a cost ratio of approximately 1:5 can be 

estimated. Furthermore, the cost of probation in Texas is significantly 

offset by the.statutory provision that each adult probationer may be 

charged a service fee of up to ten dollars a month. 

Educational standards for adult probation officers are set by 

state law. 4 For counties of 50,000 population or over, they must have 

completed four years at an accredited Gollege or university and have 

two years full time paid employment in responsible related work. Addi-

tional experience can be substituted for college, year for year, up to 

two years. This approximates the minimum standards suggested by the 

American Correctional Association: graduation from an accredited college 

or university with a m~jor in the social or behavioral sciences plus one 

year of related gr.aduate study (a year of full time paid experience can 

be substituted but only for graduate, not undergraduate, study). 

In counties of less than 50,000 population the only requirement 

is completion of two years of study in. an accredited college or univer-

sity, well. below any accepted minimal standard. It might be noted that 

the previ?usly mentioned amendment, offered but not acted upon by the 

1973 Legislature, would have required a bachelor's degree plus a year 
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Aide Program sponsored by the American Bar Association's Young Lawyers 

Section and the Commission on Correctional Facilities and Services. 

Under this program, a volunteer (usually a lawyer) spends 6 to 8 hours 

a month with a single parolee during his first critical year out of 

the institution. Before beginning, each volunteer participates in 

training sessions and subsequently works in tandem with the parolee's 

regular officer. Variations on such a program are possible in both 

probation and parole, though working with the regular officer is an 

important element, as is some training (usually in quite short, though 

fairly intensive, sessions). 

Such volunteerism has several potential advantages, advantages 

already demonstrated in several programs. For example, it permits 

someone's spendiri.'g' more time witheich offender than his regular pro-

bation or parole officer characteristically could. It provides the 

offender with a model of someone who is interested in him even though 

he (the volunteer) lIdoesn't have to be." Certainly, many professional 

personnel are as equally and as sincerely interested. But, at the 

same time, many probationers and parolees do no.t perceive the profes-

sionals .in this way, at least initially feeling that "it's just part 

of their job." Too, successful volunteer programs such as have been 

reported in various areas c.an increase community involvement even 

beyond the volunteers themselves. Similarly, they can increase' com-

munity understanding of both the professional probation and parole 

officer and the offendet~ 

. This. compendium has presented a humber of rather major problem 

areas in probation and parole reflecting the .current stat:Us of these 
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systems in Texas. An effort has been made to define particular needs 

rather explicitly and to discuss some of the ramifications of meeting 

or not meeting them. 

The Texas Criminal Justice Council (and, doubtless, others) are 

aware of these problems. As mentioned several times,' the fuunc:U has 

provided a variety of grants in an effort to expiure some solutions. 

It is continuing to do so. The first necessary steps have been ,taken, 

but the journey remains a long one. 

It was suggested earlier that the most qualified probation and 

parole officers could not work effectively separated from other facets 

of the criminal justice system. Similarly, no system of probation or 

parole can be expe~ted to be effective outside the context of the 

larger society. It is suggested here that attitudinal and opinion 

aspects of that larger society may themselves constitute problems. 

Among orientations that may impede change are: 

1. There is a tendency to adhere to a basically talion 

prinCiple in dealing with the offender (sometimes under 

the guise of deterrence) in spite of years of experience 

militating against faith in the ultimate effectiveness 

of such an approach in itself. 

2. Probably related to this, at least in part, is the pre-

valence of misconceptions about crime and delinquency. 

Such misconceptions again persist in the face of solid 

evidence to the contrary. Evidence has shown~ fpr 

example, that offenses are more likely to be committed 

against property than against persons and that offenses 

j 
c. 

.~. . 
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against persons are more likely to be committed by 

those whom the-individual knows than by strangers. 

3. There is a penchant for simplistic solutions to prob-

lenIs, solutions often based on IIsimple and sovereignll 

concepts of causation. Further, when such solutions 

are not successful, there is some tendency to lose 

patience and move on tmvard other equally simplistic 

answers or to conclude that the probl~m is insoluble. 

Yet crime and delinquency are not simple problems, 

simply caus.ed. .Neither are they amenable to simple 

solutions. 

4. Finally, there is a predilection for focusing on 

immediate \{:lUd more apparent costs, with a concomi-

tant disregard of the costs of alternative courses 

and of future financial benefits. Were Texas to 

undertake meaningful solutions to the personnel 

and system problems previously delineated, it would 

adtnittedly require a fairly large expenditure of 

funds over the nexc few years. But such exp~ndi-

tures should be weighed against other costs. "HUIflan" 

costs, such as poorly adjusted or lost lives, .cannqt 

meaningfully be transli1ted into dollar terms. But 

the comparative cORts of institutionalization and 

community-based treatment can be calculated, as can 
'~:""< ' 

CO'llrtcosts and property loss or damage~ With an 

a.ppropriatedata base,potential s.avings in reduced, 
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recidivism can be estimated. Estimable, too, if less 

accurately, are the potential economic benefits of 

changing unproductive (if not anti-productive) cit-

izens into productive ones. 

If solutions to these problems (labeled as essentially attitu.-

dinal or orientational) are to be forthcoming, it will require exten-

sive education of the p~blic and, in some cases, of political leaders 

and of professionals within the critninaljustice system. Yet such a 

program of education or awareness may well be prerequisite to solutions 

to the problems of the probation and parole system itself. 

Current Trends in Probation and Parole 

Perhaps the context of orientation is the most appropriate for 

considering current trends in probation and parole, for certainly orien-

tational modifications have occurred. For years an essentially non-

productive debate raged over contentions that the offender had deliber-

ately chosen to trangress society's laws and expectations, that he wa.s 

the hapless victim of an adverse society, or that he was mentally ill. 

None of these pOSitions, in itself, took adequate cognizance of the 

fact that an individual does have some responsibility for his decisions 

but that, also, some societal conditions are criminogenic and t4at the 

person who behaves in ways that are significantly deleterious to himself 

and/or society is less than maximally well-adjusted. 

To the extent that mental health was an issue, it was generally 

in terms of what is characteristically calle.d the "medical model." 

In effect, the individual was "healthy" if he was not demonstrably flsick. II 
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That definition has changed in many quarters so that real mental health 

implies the presence within the individual of potential and forces for 

positive growth. In this context, tL2 roles of both the individual 

and society can be recognized, whether it be the larger society, the 

community or neighborhood, or the societal microcosm we call the family. 

More recently, increasing recognition has also been given to the 

fact that undesirable behavior (~ • .&., crime and delinquency) can be 

learned, just as desirable behavior can be. With this recognition an 

important ~ if not primary , function of the criminal justice. system can 

appropriately be seen as one of education. or re-education .(somemay 

find socialization or re-socialization preferable terms). To accom-

plish this function, institutionalization may be necessary in some 

cases. But probation, parole and their adjunctive services can play 

a vital role. Burdman, for example, estimates that only 15 per cent 

of offenders need long-term restraint and 15 per cent need short-term 

community-oriented confinement, while 70 per cent could be supervised 

in non-institutional community-based programs. 6 

In either event, a learning approach (coupled with the broader 

view of what constitutes mentaI'ihealth) carries with it important 

implications • For one i'thing, it is known that in the educational 

process different individuals respond differentially to diverse teach-

ing ~pproaches. Wh:ile inanystudents conform more or less successfully 

to monolithic methodology, a discouraging number do not. Among those 

who do respond essentially successfully, it has been found. that actual 
. . . 

learn.ing levels are often somewhat less than maximal. Among those who 

do not, it has been found that successful learning is 'indeed often 

l' 
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possible when alternative approaches are available. Analogously, 

more success in probation and parole can be anticipated where diverse 

and multi-faceted programs are provided (as they are being to some 

extent), 

A second implication comes from a rather extensive body of 

replicated research in learning. That is, it is known that undesir

able responses can be extinguished (or at least sllppressed) through 

punishment.. But, it is also known that the use of punishment alone 

in no way guarantees that at least equally undesirable responses will 

not replace the initial ones. Behavior is most successfully influenced 

through reinforcement (i.~., the removal of a noxious stimulus or the 

presentation of a positive reward) or through punishment appropriately 

combined with reinforcement. 

The most obvious applications of this established principle are 

in the institutional setting, but there are also applications in pro-

bation and· parole. An l.·ndl.·Vl.·dual '11 t I' d ' Wl._ no earn to res pan in socially 

(and personally) acceptable ways without being given an opportunity 

and some reinforcement for doing so. In many cases, this can be done 

most effectively in the community to which the individual is ultimately 

expected to adjust. 

Orientational changes often operate in tandem with operational 

changes and.thi.s has been the case in the fields of probation and 

parole. In part at least,. current trends in these systems are reflec

tive of t,he modified viewpoints discussed. 

Several of these tl'ends have.already been pO;lpted out: increas-

,ing attention to family counseling; the const1:'uction of group homes, 
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halfway houses, and the like; cooperation of probati.on and parole 

systems with other community resources, arid the utilization of volun-

teers. Other more or less inter-related trends can be noted. 

In r~cent years a variety of supervision/treatment methods have 

been instituted, at least on an experimental basis. For example, some 

success has been found in the use of paraprofessionals i.~., paid 

personnel who have less than the minimum recommended educational or 

experiential preparation but who can provide defined adjunctive or 

supportive services. 

In 1966, Ohio began a program called "shock probation. 1J Here, 
... ~ 

the convicted offender is required to spend only one to three months 

in an institution, after which he ;is released to an essentially pro-

bationary status. Since initial incarceration is often one of the 

most traumatic aspects of institutionalization, t.he short-term exper- . 

ience is considered to have positive learning value without the counter-

productiveness of long-term imprisonment. Over the years, the recidi-

vism rate under this program has been only 9 per cent compared to a 

national average estimated to be about 7 to 9 times as high. An 

approach usually reserved for first offenders, shock probation has been 

extended to several other states. 

In still,Qther instances, caseload size has been varied. Results 

here hav.e been somewhat mi~ed but, as might be expected, it has been 

found generally_that the qual:i, ty of .officer-offender cOlitact is an 

important V:ariable in determining theef;tect of intensity (or 'quantity) 

, of.contac.t" .In short, smaller caseloads· alone are not a. panacea •.. 
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Too, behavior shaping or "behavior modificationfl techniques 

have been tried in the community. As is the case with reduced case-

loads, such techniques are not a universal panacea. Still, they have 

been shown to be successful in tho community. In fact, they may well 

be more successful here than in an institution since the context is 

"real life" and desirable responses can be more easily generalized. 

Besides broadening the approaches to probation and parole, there 

has tended to be a call for broadening their use in general, probating 

more offenders and paroling those it'l:tititutionalized after shorter 

periods of incarceration. No nationwide statistics were found re-

fleeting the extent to which this call has actually been translated 

into action. Howev.er, California has experimented extensively with 

community~based treatment in lieu of institutionalization in recent 

years, especially for youthful and young adult offenders. In a re-

lated effort, Massachusetts is in the process of phasing out all cen-

tralized institutions for juveniles, moving to a system of community-

based treatment which includes probation and small institutions. 

Somewhat tangentially, there has been increasing use of work-

release programs (in Texas as elsewhere), providing transitional 

assistance in adjustment prior to ultimate parole. Such transitional 

assistance often also includes both formal and informal lectures and 

group discu8si,ons regarding such questions as applying for a job and 

establishing credit, aspects of life which may seem almost mundane 

to many but which may demand new or different skills of the offender 

and be important to his not recidivating. 

" 
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Several trends may be noted with respect to the rules or Con-

ditions characteristica.lly imposed for both probation and parole. 

There has been a move toward reducing their number and, many would 

argue! making them more rational. Strict constructionism of such 

rules as not associating with. l1vicious and immoral persons" (~ . .8.' , 

other offenders) may create awkward situations for the probationer 

or parolee who has other offenders in his family or immediate neigh-

borhood or who is employed where other offenders also are. 7 Basically 

unenforceable rules, such ap not using "foul language," only invite· 

gamesmanship and contempt for the law. Also, in some places proba-

tioners and parolees have been invited to participate with their 

officers in setting up their conditions. 'Evidence has shown that 

this does not result in lax rules as some might fear. In fact, such 

participation seems often to engender in the offender a sense of 

responsibility to abide by what he construes as a. contract. 

Along with these other trends have come suggestions that clear 

criteria for revocation be established, criteria consistent from one 

area of a state to another. This need not imply mandatory revocation 

upon infra:ction. Rather it is meant to eliminate a tendency t.o 'some-

what capricious revocation, generally without opportunity for review. 

This has been a problem especi!3.lly in the case·of parole. Evidence 

here indicates that re-commitment may beat least as much a functioct 

of the officer's orientation as it is of the offender's behavior 

(clearly casting doubt on some recidivism statistics). 

There have also been new moves in the granting of parole itself. 

Not only is automatic, periodic review recommended by many, but so also 

Ii 
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is providing the inmate with a written statement definitively outH.ning 

the reasons for the board's decision where parole is denied. Increasing 

attention is also being given to the' t' . h ~nma e s r~g t of appeal in such 

cases and to his right to representation at the time of review and/or 

appeal. Too, recommendations have been made that paro1e board members 

themselves be required to meet certain appropriate educational and 

experiential standards before appointment. 

Finally, there is growing sentiment for de-criminalizing some 

offenses (specifically certain $Ivictimless crimes") and for eliminat

ing as. official delinquencies "offenses ll which would not be crimes by 

adults (~.£., incorrigibility, truancy or running away from nome). In 

the latter, the juvenile probation officer might stiil have contacts 

with the J·uvenile. But s h t ld uc can acts wou be on a non-official basis, 

more likely involving other commUnity resources (if a cooperative 

relationship has been established) and avoiding the stigmatization by 

adjudication for the young person. 

Some Closing Comments 

Braden points out that: 

Constitution-makers should recognize that their task 
is three-dimensional, so to speak. They should strive 
for a consensus of interests and pressures of the day 
but always in the. context of the flow of history--the' 
preservation of the gOQd from the past and the passing 
on of a document th~t will meet the needs of the future 
• • • . A constitution should be a docutnent for all 
seasons. S 

This requires that a constitution be a basic framework, setting forth 

the rights of the people and the powers, relat~bnships and limitations 

of each level of government, If it departs from this fundamental frame-
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work to include basically statutory provisions, it will, of necessity, 

eventually become a hodgepodge of amendments. As with a building which 

a series of owners hav~ each modified to suit their immediate pu~poses, 

both form and function may be lost. 

While a number of problems in probation and parole have been 

presented, their solution is basically a statutory matter. Thus, while 

these systems are of concern to those responsible for constitutional 

revision, they are not seen as issues for inclusion in the constitution 

Nonetheless, the implementation of solutions to the problems in 

probation ana parole is a matter of considerable importance, as is the 

consideration and possible implementation of the various current trends 

in these areas. It is important not for the sake of innovation and 

change itself, but for the sake of every citizen in the state, all of 

whom would be the ultimate beneficiaries of a maximally effective 

criminal justice system. 

" \ 
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Footnotes -, -

IAn Act creating the Texas Adult Probation Board and providinq 

for its powers and duties; amending V~~on's Annotated Code of Crim~ 
inal Procedure, Ul.. .. lI..C.C.p.L as amended, by adding Article 42.121, 
by amending Sections 6a and 10, Artic1:: 42.12, and by addi.ng Section 
3d, Article 42.12; and by declaring an emergency. p. 1. 

2The statistics in this and the next se('.tion are derived from 
Cl. variety of source,s. Some of them are necessarily estimates since, 
fo~.example, the State has no mandatory reporting system for juvenile 
del~nquency or adult probation. Nonetheless, they represent the most 
accurate and up-to-date information available. Sources used were: 
Annual Report of the Texas Youth Council to the Governor for the 
Fiss.al Year Ending August 31, 1972. Austin, Texas: Texas Youth 
Council, 1973, passim; Criminal Justice Council, 1973 Criminal Jus
tice Plan for Texas. Austin, Texas: Office of the Governor, 1973, 
pp. 38-49; Ledbetter, J. C;, Director, Adult Probation Department, 
Dallas, Texas, personal correspondence, May 11, 1973; Twenty-fourth' 
Annu."al Statistical Report: Fiscal, 1971. Austin, Texas:" Texas 
Board of Pardons and Paroles, 1972, passim; Towns, R. E., Director 
of Parole, Texas Youth Council, Austin, Texas, personal correspon
dence, June 6, 1973. 

3Statistics such as these must be interpreted with some cau
tion. Caseloads will vary from one area of the state to another. 
Furthermore, such figures do not necessarily imply that that mLay 
cases are carried simultaneously. For whatever reason, individuals 
will leave the case roll although others will, of course, be added. 
Even making such allowances, however, the conclusion that case10ads 
are characteristically too high seems inescapable, 

4V.A.C.C.P., Article 42.12, as amended. 

SJames Robison and Gerald Smith, "The Effectiveness of Correc
tional Programs," Crime and Delinquency, XVII, 1 (January, 1971) 
71-72. ' 

%i1ton Burdman, "Rea.lism in Community-based Correctional 
Services," Annals of the American Academy of Political and Social 
Sciences, CCCLXXXI (January, 1969), 75. 

7This is not as .ridicu10us an example as it may first appear 
to be. There is at le,g,st one case on reco:t;'d where parole was revoked 
because work conditions required su~~h association though there was no 
evidence of extra-employment contact. 

8George D. Braden, Citizens' Guide to the Texas Constitution. 
Austin, Texas: Texas Advisory Commission on Intergovernmental 
Relations, 1972, pp. 5-6. 



SUMMAR.Y OF RECOMMENDATIONS 

In this .report the ,criminal justice system was initially f!xamined 

with an emphasis on a--total "systems" perspective. The various functional 

areas were then considered individually. It is; however.a fundamental 

belief of the contdbutors that it is necessary to appreciate the inter-

relationships of the various agencies as well as to have knowl~dg~ of 

the organization and operations of each of the components. While an 
, 

argument can be made ,that the criminal justi,ce system is in reality a 

Jlnon-systemll, the need to maintain an awareness of the "forest l1
, and not 

a preoccupation with the individual trees is crucial to an understanding 

of the administration of criminal justice in Texas. 

In examining t:riminal justice in Texas from this perspective, the 

most str~king conclusion from the standpoint of constitutional revision 

which emerged was the agreement l~hat most of the changes needed, should 

not be included in the new constitution. It is the consensus of the 

cGl1tributors to this report that, with the exception of the judiciary, 

the other agencies'isuch as the prosecutor's office or the corrections 

agencies, should not even be mentioned in the constitution. Because of 
'\ 

the difficulty of obtaining constitutional changes,and the desire to 

maintain maximum fle::dbility, these matters ought to be dealt with by 

statute rather than,.;hrough constitutional provisions. Then as new 

demands, approaches, tools and needs become apparent, changes will be 

more readily possible th~oug~ legislation. 
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Recognizing that most of the recommendationsinC!luded here should 

be implemented through statute, it nevertheless should be useful to have 

the more important recommendations listed in a single chapter-. The follow

ing constitutes a listing of the major recommendations extracted from 

various sections of the text. 

Law Enforcement 

1. Provide standardized training and testing of all law enforcement 
officers; 

2. Make the office' of sheriff statutory rather than constitutional allow
ing for the office to be abolished in those counties where it is not 
needed; 

3. Make the office of constable statutory rather than constitutional so 
that the office may be abolished in those counties where it is not 
needed; 

4. Encourage regional law enforcement planning under the Department of 
Public Safety, 

1. 

2. 

3. 

4. 

5. 

Prosecution 

,-
Require the prosecuting offices to follow the American Bar Associa-
tion's standards with regard to sentencing practices; 

Divorce the measure of effectiveness of the prosecuting offices from 
the conviction rate; 

Enact a statutory scheme for the appointment by the courts of special 
prosecutors for case.S which the prosecutor wi 11 not handle; 

Formulate admtn:i.strative techniques to guide the publication of standards 
for prosecutorial discretion; 

Create a public. d.efender system to protect the constitutional rights 
of indigents in 6riminal cases. 

Courts 

1. Merge the Court of Criminal Appeals. and the Supreme Court; 

2. Unify the judicial system under the supervision of the Supr~me Court: 
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3. Simplify the court- :system by providing a single integrated trial 
court; 

4. Simplify the court system by providing only two levels of appellate 
courts, (the Suprem~ Court and courts of appeals). 

Institutional Corrections 

1. Develop and enforce uniform standards for the maintenance and 
operat:i.on of juvenile detention facilities· 

) 

2. Require juvenile courts -to report annual statistical information 
regarding the use and status of juveni Ie detention faci Ii ties in 
their jurisdiction; 

3. Ir\itial:estudies to determine the incidence of mentally defective 
delinquents and develop alternatives for their treatment; 

4. Expand the halfway house programs to the major urban areas of the 
state; 

5. Create a jai 1 inspection commission v1hich would be charged with 
the resp.onsibility of annually inspecting all jails in the state 
and would have the authority to close any which did not meet mini
mum standards; 

6. Encourage local communities to explore the utility and cost effective
ness of diversionary programs as an alternative to some sentences to 
the county jail; 

7. Create a mandatory reporting mechanism to provide annual statistical 
information on county jails and their operations; 

'.- . 

8. Develop a mandatory release program to provide parole superV1S10n 
for all persons released from the state's prison system; 

9. Improve the salary schedule for correctional officers; 

10. Maintain the self sufficiency programs of the Texas Department of 
Corrections. 

Probation and Parole 

1. Extend probation and parole services (both adult and jllvenile) to all 
counties in the state, 

2. Create a mandatory., state-wide reporting system to provide informa";
tion on a broad range of activities related to all levels of proba 
I:ion and paro Ie. 
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3. Implement the m1n1mum educational/experiential standards of the 
American Correctional Association for the employment of probation 
and parole officers. 

4. Improve the salary schedules for probation and parole officers. 

5. Employ probation and parole more extensively in general as an 
alternative to institutionalization. 

6. Initiate research in the area of community-based programs to deter
mine the best means to success and the modifications needed in the 
present operations. 

7. Create centers in which offenders could participate in appropriate 
special programs during the day (counseling, vocational training, 
etc.) and from which they would return to their homes each day. 

8. Establish additional halfway houses for both juvenile and adult 
parolees. 

9. Stimulate integration and cooperation of probation and parole with 
other community resources. 

10. Encourage the use of volunteer probation and parole workers. 
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