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FOREWORD

This paper is one of a series of papers commissioned by the Insti-
tute for Urban Studies of the University of Houston to explore the im-

pact of the Texas Constitution on the people of Texas. It is the goal of

- this series to stimulate a more enlightened dialogue concerning the central

issues involved in the revision process and to render that process as
respongive as possible to the needs of the state.
The Impact Series was financed in part under the Provisions of Title

I, Higher Education Act of 1965, "Community Service and Continuing Educa-

tion Program," administered by the Coordinating Board, Texas Colleges and
University System. Colonel Wilbur W. Hurt is Director of the Community
Services Program. Additional funding for this paper was provided by the Hogg
Foundation.
Institutions cooperating in this series include the Institute for
Urban Studies, University of Houston; the Institute of Urban Studies, Uni-
versity of Texas at Arlington; and the Lyndon Baines Johnson School of
Public Affairs, at the University of Texas at Austin. Also cooperating in
the project is the Texas Advisory Commission on Intergovernmental Relations. .
Coordinating of the Impact series was undertaken by Thomas C. N. Evans
and Ruth Whiteside of the Institute staff. Special appreciation is ex-
tended to Mr. Glen Provost for his work in the initial stages of the project.
The Institute for Urban Studies and the cooperating institutions express
appreciation to‘the many persons responsible for the creation of the papers.
John E. Bebout
Program Director

Institute for Urban Studies
University of Houston
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] ' INTRODUCTT.ON

Crime and the fear of crime have become topics of widespread
discussion and concern among American during recent years. The Federal
Bureau of Investigation (FBIL) has noted that during the five—yéar per=
: iod ending in 1971, reported crimes in the United States increased a
: total of .83 percent while the population increased only 5 percent.l
During that same five-year period violent crimes, as defined by the
FBI, increased 90 percent.2 The Uniform Crime Reports for 1971 shows
thét the reportéd crimes in Texas during the year 1971 increased in
every category excep£ theft.3 During that year, for example, murder
in Texas increased 15.3 percent, robbery 20.1 per;ent, aggravated as=~
sault 14.3 pefc:.ent.4 | |

A‘disqﬁieging feature of conSiderihg crime and its impact on Am"‘
ericans is the realization that life’need not be this way. The omni-
preéent nature of crime throughout the world is a "facf of life"
accepted by most people, although perhaps grudgingly and reluctantly.
There are, névertheléss, areas of the world_andieven sections of
S this country where the crime problem is dramatically less than in
others. Ciﬁing_again the 1971 Uniform Crime Reports, the murder rate
for the_United>StatésA”as a wholé was 8.5 pgr‘lO0,000 populat-j__on,5
In Houston, howéver, the reﬁorted murder ra;e‘w;;¢18fl; in~Corpus
Christi it was 16.1; in‘Dalias, 15.5.6 In Honoiulu, during the same

; , ‘ ' : ‘ ' : ' L _ year, the murder rate was 4.8 or about one fourth that of the several




Texas cities cited.7

Even more persuasive is the recognition that many of the west-

ern European countries have murder rates less than one hundredth

those of many American cities. Murder rates such as 0.08 per 100,000

population for Norway, 0.40 for Denmark, and 0.36 for England and Wales

are fairly typical.8 During 1971, the FBI estimated that there were

339 murders in the Greater Houston area which has a population of over

two million.” England and Wales, with a total population of over

fifty-six million persons, typically has about 150 murders each year,

A recent reported murder rate for Canada of 1.81 shows that thlS is

not a phenomenon pecullar only to the other side of the Atlantic

Ocean.lO

Perhaps crime cannot be eliminated, but obviously it can be

reduced. The question everyone is interested in is how can it be re-

duced. What are the elements of a society in general and a system of

justice in particular which can lead to such a reduction? What changes

in the organizations or operations of law enforcement agencies, prose-

cution and the courts, and corrections would

How can we increase the leﬁel of the "domestic peace and tranqulllty"

promlced by the Unlted States Lonst1tut10n7

This report was prompted'by a recognltlon of these problem

areas, coupled with the 1mpend1ng revision of the Texas Constltutlon.

The writing of a new constltutlon for the State of Texas offers an

unusual, if not unlque opportunlty to crltlcally examlne the 1nstru-

ments of government and to ‘make those modlflcatlona necessary to re-

flect the latest and best methods of ensurlng that government is respon-

result in a safer society?
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sive and responsible to the demands and needs of the people. Thus,
this report has been prepared to provide the members of the Constitu-
tional Revision Commission with the information and understanding of
the criminal justice system in Texas needed for their task of making
recommendations to the Constitutional Convention meeting in 1974.

As important as individual facts or pieces of information con-
tained herein is the report's general overview of the criminal justice
system in Texas. This system overview will be emphasized to provide
the commission members with a general framework within which to make
considerations and evaluations regarding the criminal justice system
and constitutional revision. The report will provide an appreciation
and understanding of the multiplicity of actors and decision points
and of the interrelationships which characterize the criminal justice -
system in Texas. This approach is based on the belief that in order
to comprehend the organization and operationsg of any one particular
part of the criminal justice system, it is vital that the role and
piace oflthat part within.the larger whole be. understood and appre-
ciated; |

hFor members of.the commission, this reportowill provideithe most
current re;ource’meteriais available. It is aimed at establishing
an aporopriate background and an awareness of recent reseerch and
theories being dichseed,by scholars and practioners in the crimioal
justice system; For the purposes of thisrreport, the crimihal justice
system has been divided into- five functionel areas: '1aw.enforcement,
prosecution and defense; the judicial process, institutional correc-

i al . . v‘ aS
tions, and probation and parole. Specialists in each of these are
; ) i ’ o



have written separate. chapters in which they have discussed the present
status of each of these functional areas in Texas ; they have identi=
fied and analyzed.the perceived weaknesses in the current situation;
in most cases they have outlined how other states have responded to
gimilar problems or weaknesses; and finally they have sketched out the
alternatives available to the commission members or others in respond-
ing to these issues. An appropriate bibliography has been provided
for each subject area to facilitate gathering additional information
or researching particular points by the members of the commission or
its staff.

The'first chapter of the report is an introduction to the cri-
minal justice system which discusses the place of the system within
the general governmental organization and then concentrates.on the
"systems' approach to the consideration and understanding of thevéfie -
minal justice activities in the state, The step-by-step path taken
by an exemplary criminal case is- detailed to provide an illustration:
of the system as it now.operates in Texas. Chapters two‘through six
deal with law enforcement, the prosecution and defense roles, the judi-
cial function, institutional corrections, and probation and parole,
'Vrespectiveiy, ‘The fina1 chapter,contains brief concluding remarks

and. pulls together the tecommendations from the other chapters.
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. . CHAPTER I
THE CRIMINAL JUSTICE SYSTEM

"Allan K. Buteher
James W, Stevens
The University of Texas at Arlington
The criminal justice system is a part of the larger poiitical

organization of the society, Although not often thought of‘inhsﬁeh.
a context, it is as much a political organization as is the legislae
ture; thebsthool board or other politicallinstitutions. While poli-
tics can be defined in various ways, such as the authoritetivemalld-
cation of scarce resources, more simply put, it .is the process for
deciding who gets what, when, how; and at what cost to whom._ The
decisions made by the ﬁersonnel of the criminal justice system deal

essentially with these issues. Questions such as the distribution

of police resources, whom to arrest, what charges are to be filed, and

what sentence is to be imposed are all examples of political decisions.

They represent depisions that allocate benefits to some peoﬁle in the
comniunity and ‘impose costs to others.

The overriding purpose of the criminal justice syetem is usually
stated as enforcing or carrying into effectkthe iegal norms of the
community. The norms most cloeely identified with the criminal jus-
tice system are those - of order maiﬁtenance and the pretection of

the individual from harm by others. To accomplish these ends, the cri-

Lo 5
b it s g

]

minal justice system acts upon those persons who are in violation of
community norms. In order to protect the community, the criminal
justice system removes, either temporarily or permanently, those mem-~-
bers of the community who present a threat to the safety of themselves;
others, or property in the community.

The system provides machinery for the inculcation of legal
noris in an effort to "reform" or '"rehabilitate" those who have not
sufficiently internalized those norms and who have violated the stand-
ards provided by the community. By acting on these transgressors the
criminal justice system also exacts a measure of punishment or revenge
for those who have been harmed by the transgression. Besides the pur-
pose of revenge, this also provides an example to others in the com-
munity of the penalties that accrue to those who violate the norms of
behavior, Thus the system allegedly acts as a deterrent to those who
might at‘ebme later date violate or consider violating the etandards
of the commumity.

" are not

The domestic peace end tranquility, or "law and order,
the only values in any society. The promoticn of one set of values
often entails the limiting. of others and herein lies a‘dilemma. A
system that places an EXceedlngly hlgh value on one partlcular norm
to the v1rtua1 excluSLOn of others normally faces few problems in that
area. A totalitarian system of government, for example, places great
1mportance on stablllty and order and is usually w1111ng to . pay. shys
necessary prlce for such securltylln the coin of 1nd1v1dual freedom.

It is not dlfflCUlt to de51gn a ‘system that w111 prOV1de a maximum

,of~safety, security and orderliness}



Democracy is a difficult form of government within which to. work

because it

flict. On the .one hand ‘democracy emphasizes the freedom of the indi- -

vidual. On the other hand,; basic democratic theory recognizes that

freedom and even democracy itself can only exist where there is sta-

bility and order. Too much security, too much government interference

in the lives of the people stifles freedom; insufficient security and

order is chaos, - if not anarchy, in which little freedom can survive.

Achieving the fine balance between security and order on the one

hand and individual freedom and rights on the other, is the difficult

task faced * by designers of the crimindl justice system in a democracy.

T,“

Criminal Justice Systems and Processes

The criminal justice ' system, as generally referred to, consti-~
tutes a conglomeration‘ of agencies and officials at all levels of
government. Richard A. Myren provides the following definition:

For the purpose of this essay, a criminal justice
system is defined as the aggregate of agencies '~
(police, prosecution, courts with jurisdiction
cover viclations of the criminal law, probation,
parole, correctional agencies, and specialized agen-
cies...) .that have responsibility for enforcement -
of the criminal law.l ' o

This definition‘includes 'anykagency that is legally mandétéd.a rangé
of respongibility for'érimiﬁal law énforéemenﬁ. As such, it é;nsﬁi--
tutes aklégél 0f f6rma1’définitibﬁ‘of the crimiﬁal‘justiéé syétem ﬁhichb
is baséd 6n’1¢gislativekﬁanaétés. | i

R

A different type of definition of the criminal justice "system"

is provided by Feild, Manson, and Bell. : Their definition is based on

places great importance on values that are often in con= """

it

the activities of criminal justice agencies and is stated as follows:
The system is-=-in an ideal éense-—a series of se-
quential, interrelated activities which inclgdes
apprehension, prosecution, conviction, sentencing
incarceration, and rehabilitation of offenders.

However,  they fﬁrther state that "the three main institutions of the

criminal justice system are the’police, the courts, and the correc-

tional agencies."

These definitions represent the two main types of definitions
now in use by both practioners and students of thg criminal justice
process. The first emphasizes and is based on the components of  the
process or the agencies that handle criminal law enfofcement activi-
ties; it is essentially a legal or formal definition stemming from legis-
lative mandates and organizational procedures and structures. The sef
cond type ofvdefinition is based on activities that are ca?ried oqt
by these agencies‘and wéuld not be limited by strict prganizatiqnal
boundaries.

Current criticisms aimed at the use of the term ”system" to refer
to the total set of enforcement, judicial, and cuétodial activities
contend that no integrated, coordinated, and interactng set of
processes exist and that the term '"system' is a misnomer. These analyses
contend’that a ”non-system“bexists and that the term "p?ocess” would be
more appropriate to refer to the activities under evaluation. ''Non-
system" in this sense is intended to refer‘t9 the fact that a cohesive
and" strong structure does not exist‘td pro;ide coordination of acti-
vities. | .

Some difficulty also exists with the application of the term
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"system!” to individual components or agencies in the criminal justice
process. Often law enforcement, judicial, or corrections agencies
refer to their own function as a ''system' rather than as a "subsystem'.
The "judicial system” is used by judges and lawyers; the "law enforce-
ment or police system' is frequently found in discussions of these
functions; and "correctional systems is a term used when referring to
the set of institutions concerned with incarcerating convicted persons.
Normally, the criticisms of the eriminal justice system are framed
in terms of lack of coordination. The inefficient processes that seem
to characterize the total workings of the system lead to claims that
no central direction exists and that no interaction among agencies can
be achieved to provide satisfactory processing of individuals through
the system, The autonomy of the various agencies contributes to this
image since each agency can formulate its own procedures and processes
without complete communication and consideration of other agencies'
activities.
In  this regard, Feild, Manson, and Bell note that:

However crucial this lack of adequate resources may

.be, other weaknesses . are no less apparent and no

less vital: efficiency often suffers - because re-

sponsibility is widely dispersed among different le-

vels of government; few effective planning and

coordinating structures exist; badly needed and pos- . ¢

itive changes at times come all-too-slowly; perspec-

tives are frequently ill-defined or misallocated.
In a second work, they state:

;:We fike to think of the criminal justice system--in
an ideal: sense-~as an orderly and sequential progression
of ~events... . However, in its day  to-day  operation,

the criminal justice system falls far short of this
, ideal. . The three primary institutions.of the system--

e ,m»;;,;a.;;.;r‘
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the police, the courts, and the correctional
agencies--find their tasks complicated not only
by a lack of communicdtion and coordination,
but also by the legal and administFaFiYe sgpar—
ation of their powers and responsibilities.
The literature on criminal justice organizations and activities is
filled with similar comments. Throughout the waterials dealing with
the "system” as it now exists, there appear numerous comments critical
of the level of cooperation and coordination existent.
For these reasons, ''system" as a term to denote the full range
of activities involved in processing accused and convicted persons
is considered to be inaccurate, However, it is apparent that those
individuals most critical of the current organizational arrangements
continue to use the term in spite of the inadequacies of the process.
There appears to be an assumption that ''system' can be used to denote
a wide range of agencies that are loosely grouped aécording to similar-
ity of responsibilities and because the agencies deal with the same
subjects,
A related problem is that of dealing with individual agegcies
as "closed systems' with impermeable boundaries. Because of the
apparenﬁ or,claimed autonomy of agencies as noted above, they are often
conceptualized as individual units isolated from othef agenéigs"and
from the rest‘ of the society. As such they do not have to deal con-
tinua11y> with’fheir environmént, but make their prodedures and poli-
ciesfwithoutvconstant and thﬁrough cqnéideration'of o;her agencies deal-
ing with:the same subjects.k
Similariy, somebauthorities on criminal justice processes pre-.

suppose a closed system concept when analyzing criminal justice activi-
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fa
ties. This tendency leads very quickly to the conclusion that the § state ''they are made by men and are imperfect systems. They can come
. total set of functions that are loosely grouped for purposes of i apart at the seams,overnight, but they can also outlast by centuries
. \ . . . . . i . 1 116
analysis do not constitute a "system.' When utilizing the closed o] the biological organisms which originally created them.
R
> . . . 15 > - -
system perspective, one must assume a tight and autonomous organiza- j System in their approach "is a structuring of events or happenings
tional unit which works in isolation from the environment. It is ob- : rather than of physical parts and it therefore has no structure apart
; . . 7 . i . )
vious from even a cursory examination of the total process that ecri- : from its functioning."’ Thus while we may think of an automobile as
minal justice agencies do not constitute a closed system., : E a set of interrelated parts or of a biological organism as a set of
Katz and Kahn point out several difficulties encountered in ) subsystems integrated to provide mutually supportive outputs, it is
| . » . . . . . \
using the cdosed system perspective. They note: f impossible to consider the "criminal justice system'" likewise. The
i |
. . . . . |
The major misconception is the failure to recog- : criminal justice system is not a physical entity bound by the laws of |
! . — |
- nize fully that the organization is continually 3 . . diti
: dependent upon inputs from the environment and : physics producing firmly expected results under constant conditions.
that the inflow of materials and Thuman energy is : 2 . .. ;
not a constant ) : It is a set of contrived behaviors originated and reproduced over time
A second error lies in the notion that irregular- E to deal with constantly changing environments and subjects.
ities in the functioning of a system due to envir- 3 o £
onmental influences are error variances and should be - o § In the everyday use of the term system, most individuals are utll

treated accordingly.... | .

; &Y : v o izing a concept based on the assumptions of physical laws. It becomes
Thinking of the organization as a closed system, : o
moreover, results in a failure to develop the intel-
ligence or feedback function of obtaining adequate

information about the changes in environmental i ficantly from reality and fails to explain the interworkings of cri-
forces..,..> ' ) i ’

apparent that this definition will not suffice since it departs signi-

, minal justice pfocesses. Katz and Kahn commented thatv“there has been
All of these problems are -evident in the literature dealing with cri- ’

: : 4 no more pervasive, persistent, and futile fallacy handicapping the
minal justice processes. : ‘ )

social sciences than the use of the physical model for the understanding

Katz and Kahn argue for'the use of an "open systems' concept 8

. ; of social structures."® It is thus necessary to depart from closed,
which will, to a great degree, eliminate many of the problems incurred S : - : .
, ’ g . ’ L physical system models for purposes of analyzing social systems and cri-
in -the use of the closed systems pefspeétive. A number of comments : ~ : : : |
‘ minal justice systems. A redefinition in terms of events oxr patterns

RS

‘made 'in regard to utilization of the systems approach should be re- ~ ' . ;
' of behavior is essential with the elimination of a basic concept base
peated here. First, they point out that social systems, as we consi- e ‘ o - . .
, L : 7 f : l on parts, components or, in the case of the criminal justice system,
der the criminal justice system, are ''contrived systems.'"  As they _ - , . . ‘ ;o
' i agencies. While the previous definitions are valuable in everyday
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discussions,‘they»do not provide a workable concept in the social
systems sense.
A more apprdpfiate défiinition may be formulated in terms of the

processes, procedures, and behaviors developed to provide for criminal

law enforcement. The Advisory Commission on Intergovernmental Rela-

tions offered several:- comments which are valuable along these lines.-

Their report on state-local relations notest

In a constitutional democracy, a criminal justice
system involves a process whereby society seeks
to enforce-the standards of conduct. necessary to
‘protect 11div1duals and the community.

‘"It operates by apprehending, prosecuting, con-

_Victing, and sentencing those members of the com-
munity who violate the basic rules of group exis-
tence as determined by duly sanctioned constitu-
tional atid statutory processes,

These statements prbviae an’initial emphasis: on the activities and

functions of criminal justice agencies and direct attention to the

- behaviors of individuals and how these agree with societal norms as

promulgated in constitutional and statutoryﬁdocuments.

It is possible and even de51rable for some purposes to eventually
gtoup - the iaentified~behaviors into larger categories. For instaﬁee,
when writiﬁg basic erganizational'dchments sueh as state constite—
tiens,fthe‘behaViors functional fst law eefotcement may‘be‘aggfegeted
into cohponents that can be treated in a similarfmanner,r ﬁﬁentﬁally
the coneept of organization can be introduced and “agencieS” or "depatt—
mentSVVCreatedfto eevet.all.efficialseotvell beheviors cossideredfte be

approprfately'greupedﬂﬂ

This is a point at which the "parts" become viSible;in:a physi-

g T s e
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cal’sense; but alsqia poiﬁt at: which it is‘ﬁeéessary‘tb guafd’against
moving back to e élesed system-physical»System perSpective. It must

be continually’kept ihtmind thetvtﬁe aggregationslofvbéhaviprs into
ﬁageneies“ is a COHVeniest way to group and organize human beings for
cartying odt’wotk activities and not a formulation of a physical
system thatilobeys‘ the laws of chemistry and physicS. The agencies

or organizations 7created are not parts of the system, but simply
groupings of people with'behavidrstfunetional for similar system objec-
tives. | | Sy
It ﬁas with these»thoughts in mind that this report on the cri-

minal justice procéss was initiated. Three basic functions were delin-

eated to encompass the research desired. These are:

FUNCTION ‘ ACTIVITY . AGENCY
Enforcement l 3atrol' g Police
: Apprehend Sheriff
Arrest State agencies
Adjudication Charge Courts
' Prosecute . . Prosecution
Judge o Defense counecil
Defend
Custodial . o Incarcerate Prisons
’ Counsel ' Jails
Advise R Parcle
Train B Probation
Observe .

Fot.gonvenieﬁce, this report is divided intoregencyfrelated components -
wﬁich reflect organizationsl'patterns_at this time.‘ A‘concern in using
vthis apéroech is thet the reader not LPSelSight of,the sYstem as a

whelé.~ ln”prder¢sto‘ensureiantawareness‘and:appreciation of the total.

criminal justiceﬁsystem, the_gegtfseetion traces a typical felony case.
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through the various agencies and oper#tions.

A Typical Felony Case

Any attempf’to'sketéh the path taken by a htypiéal" vioiaﬁionvof
the criminal laws, even though restricted‘fo the State of Texas,vhas
Vefy real limitdtions. Within the State there is a great variety of
ways in which criminal cases are handled. ' This is primarily because
there are so many separate décision'points in the process and so ﬁady'
different'deciéfon-makers, most of whom operate within relatively brdéd
ranges of discretion. Thus, trying to generalize sufficiently to cover
these possible élternatives without at the éame time beéoming too vague
is a difficult task. Regardless of these 1imitationé,'hbwever,‘sﬁéh a‘
description can be of definite value‘aé a device to show the inter-
relations among the various agencies and to show the likely Séqueﬁte

of events in the processing of a criminal case.

. The Arrest Sﬁége

For the purposes of this illustration; we will assume that an
adult male haé been arrested as a resuit of a felony which has occurred
within the sight oﬁ theﬂarresting officer. If the bffense‘had not’
occurred within the presence of fhé officer, or>within;the presence of
another person wﬁo related this to the officéf; it wgald have béen
necessary fo‘ﬁbtain a warrant from‘a‘magistrate befbre“the‘arrest"cbdld
be lgwfully madg; OnCe>tﬁe’mén has beenVafréSted“he is immediately
advised of hisféohstitutidnally‘guafanteed righté by ‘means ot WHat is

commonly called the '"Miranda warning." The person is advised thaf he

haS'the‘fightzto remain silent‘and*th&ﬁ“&nythihgvhe*says ¢an be used

i s AR B e b=l
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-and that he does understand the nature of the warning.
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against him in court; that he has the right to the presence of legal
counsel and thatkif he cannot afford such counscl; the state will
appoiﬁt an attorney for him and that he need not say anything without
the attorney present. Any information obtained from the arrestee after
the arfestfand prior to the Miranda warning is dinadmissable in court,
80 there is considerable incentive for giving the warning as soon as
possible following the actual arrest.  Should the individual elect to
waive his rightsvand;talk to the officers without the presence of legal
counsel, there is a "heavy burden" on the state to show that the ﬁaiver
was méde knowingly, intelligently, -and willingly.

Following,thé arrest, the man is taken to the city jail (assuming
he was’arrested by city police) and'held there while the arrest report,
offénSe report and other dQCumentatibn are prepared. Once this material
is completed, it ié taken to the prosecuting attorney's office where an
assistant district attorney goes over the documentatiog to determine
whether to file charges and, if so, whatkcharges are to be filed, If

thére is going to be a delay in the decision, perhaps because of ‘a week-

end or other réason, the prisoner is taken before a magistrate where he

again is given a Miranda type warning. - Here it is common to'have the
prisoner sign a statement stating that he has been giﬁeﬁjthe warning
Once the -decision to file the charges has been made, the complaint
is written and filed in justice of the peace court. ~The complaint is
often'acc0mpanied by a notation made,by the prosecutor of a recommended

amodnt 6f bail to be sethby the justice of the peace. With the filing

~ of the charges, the prisoner is transferred to the county jail where

O
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he remains until he raises the amount of bail set by the justice of tﬁe
peace or until action on his case results in its going forward or exit~
ing from the system. At the county jail he;§S‘fingerprinted and photo--
graphed ; and copies of the fingerprints are:gént to the Federal Bureau

of Investigatibn in Washington and to the Department of Public Safety

in Austin.. This is done to get thg fingerprints classified and to obtain-
an up-to-date criminal history of the individual. These criminal hist-
ories are commonly called '"rap sheets."” Soon after being transferred
tokthé county jailQ the prisoner is taken before a magistrate for a
preliminary hearing. Here a Miranda warning is given again, even if-

it has already been given by the city police. Great care is usually

-taken to.ensure. a record of the‘prisoner'having"been exposed to these

constitutionally :equired warnings.

The Texas Code of Criminal Procedure allows for an examiﬁing
trial ﬁo'be held before a justice‘of the peace after the filing of the
charges. This is to deter@ine’whether there are sufficient grounds to
wérrant holding the subject and, importantly, it serveés to provide the
defendant with some information regarding the case against him, In

some counties. however, this examining trial is used-very infrequently.

The Prosecution

Once the decision to file the charges is made, the case is assigned
to an assistant district attorney in the felony section of the office.
The evidence is gathered and presented to a gfand jury usually as soon

§

as pbséible after the filing of the charges. Once the grand jury considers

the matter there normally is no examining trial since both of these proce-

|
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dures serve’basically the same function: the determination of the
sufficiency of the evidence to warrant the holding of a trial. The
grand ju;ylusually has more members thaﬁla'regular trial jury; and it
is their responsibility to consider the evidence presented by the
prosecuting attorney.

Normally the defendant is neither preseht nor represented at thev
grand jury hearing. If the grand jury votes that a trial is warranted
by the evidence presented, it returns an indictﬁent or what is known
as a "true bill." If the grand jury decides that the evidence does not
support a decision to hold a trial, this is known‘as a "no bill'" and
results in the matter being dropped, the prisoner releaséd:and the
proceedings ended.

Following the return of the indictment by the grand jury, the

individual is required to be presentkbéfore a district judge for the

indictment to be read to him and to be asked how he pleads to the chafge.
At this arraignment, reconsideration of the amount of bond is possible,
and the amount may be raised or lowered according to the situaﬁion. I1f
the individual pleads guilty to the charges, he is bound ovef for senten-
cing. 1In the interim between the pleading and the sentenéing, some
judges ask that the probation officer make a presentence investigation

of thé defendant's backgfduﬁdvand look into such areas of tﬁe defendant's
life as ﬁéedéd to gather informaﬁion requifed to make an éppropriate
sentencing decision. Some judges decliﬁe to use présenténce investiga~-

tions'howévef; even when these are available. Other judges do not have

.access to such reports because there is no probation office in that county

or district and ﬂo’other'machiﬁéfy is available for gathering this

I



information. those issues upon which there is.no controversey and the exchange of

In the absence of a plea of guilty at the arraignment, the case names of the witnesses to be called, evidence to be submitted, and the

is set for~tria1, During the period between the return of»the‘indiCt- procedures to. be foilowed.~ These prior agreements can facilitate an

ment (or even earlier) and the trial, there are negotiations between efficient trial.

the prosecuting attorney and the defense counsel regarding the case.

- _ The Trial
It is during these conversations that an agreement is often worked

At the trial the defendant has the choice of having the case
ot between the‘two._ This is cqmmonly'known as plea bargaining'', ' ‘

heard before the judge, that is a "bench trial,” or before a jury of
"trading out”, "copping a plea" or any of several other terms. In

, twelve persons selected from the voting lists of the district. Simi-
essence it is a bargain between the two attorneys, approved by the

» larly, if the defendant chooses to have a jury trial he may also elect
defendant and the prosecuting attorney's superiors, that the prosecu- ‘ ' ‘

to have the jury determine the sentence to be imposed should he be
tion will make some agreed-upon concession in return for a plea of '

. found guilty or he may have the judge decide on the sentence, If the
guilty. This concession is frequently a reduction of the charge, such '

T

trial is to be before a jury, the first matter of business is the
as from aggravated assault to a simple assault or from armed robbery

selection of the jury members. The panel is called and individuals
to robbery. Other considerations might be made, such as a promise to ) : '

; questioned regarding their limowledge of the case, possible bias or
drop other charges in return for a guilty plea on one particular charge . . '

. interest in the outcome of the case, and other matters that would indi-
or a promise that the prosecution will recommend a lesser or perhaps ‘

7 cate good cause why that person should not be impaneled. Any number
probated sentence. Plea bargaining is involved in a very large number = : ~ ‘ ’

Lo £, of prospective jurors may be eliminated from the panel for good reason.
of the cases. If no bargain is reached or if the defendant or some other ‘

: In addition to these "challenged for cause," each attorney is allowed
actor refuses to go along with the deal reached by the attorneys, the B ‘

W

o : L a limited number of "preemptdry challenges’” or challenges he.wishes to
case is set for trial. , ' & o : : v

ok Ao T T

: . ' make for other than demonstrably good cause., If an attorney exhausts
A short time before the trial, often about ten days or so, a pre- : : v :

o 4 ; : his preemptory challenges before the panel is completed, the judge has
trial conference may be held. At this conference the case is discussed o coen :

sl : , : ~ {‘ discretionary power to allow him additional challenges.
by the two attorneys and the judge., Issues are identified and agree- , s : ’ _ : o
: ‘ . - S - i '~ The trial begins with opening statements by the attorneys, and
ments on basic proceedings are made. While pretrial conferences are not g S v ' : ‘ : a
. coT Coat ‘ ' 3 : ‘ then the presecuting attorney presents the case for the state. Witnesses
uniformly: used, they often are functional in that they provide a means S R : ;

- I : o g : S : are called, and evidence. is introduced to establish the case against the
of narrowing the scope of the trial by allowing the identification of : S S S s
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defendant . Each crime is defined by statute and requires that cértain
elements of the crime, such as the use of force or intent, etc., be
proven by:the state. If the state cannot establish the existence of
each element of the crime, the case for the state fails. The defense
counsel is allowed to cross examine each witness for the prosecutign.

Following the state's presentation, the defense presents its side
of the case. Naturally the proéecutibn is allowed to crosé examine
each persoh teSEifying for the‘defense.k Closing arguments are then
made by the two attorneys; aﬁd the judge gives the charge té the jury.
In this chérée, the judge does not comment on the evidence submitted
by either si&é but instead instructs the jury’on the léw to be appiied
and the 1iﬁits within which the jury must make itsbdecision. JTﬁe,jury
then retires for deliberationm. |

Wheﬁ the jury reaches an agreement, court is reconvened. Texaé
requires a unanimous'agreement on the part of the twelve juro;s that
they are individually convinced beyorid a reasonable doubt‘as to the
guilt of the defendant. In the absence of unanimous‘agreement, the
jury must continue its deliberations until agr;ement is reached or until
it is clear that it cannot reach sgch an'agréement. If no agreement can
be reached, the jury is dismissed and a new tfial can beborderéa. "If the
jurykreturns a verdict of innocént, the defen&aﬁt is réleasedkand the
case exited from the systeﬁgy 1f the jury returns a verdict “of kguilty;
the defendant is bound over for sehtencing. | ’

At this time a p;?sentence investigéfioﬁ may be ordered‘by the judge
or he, himéelf,Vmay iﬁquire into,the’baékgfoﬁnd 6f‘ﬁhe'&efendént for infor-

mation with which to make an appropriate sentencing decision. At a
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formal sentencing hearing, the two attorneys may arguc their positions

regarding the proper secntcence to be imposed and the defendant himself

‘may make a statement regarding punishment. At the conclusion of this

hearing, the judge or jury makes a decision regarding the penalty to
be assesséd. If the defendaﬁt is to be probated, he is assigned to a
probation officer. If he is to be incarcerated in ;hekTexas'Department
of éorrections, he is held in the céunty jail until he is transferred
to the feception unit of the Texas ﬁepartment of Corrections at Hunts-
ville. ’ |

The defendant may appeal\hiskconviction to the Texas Court of
Criminal Appeals in Austin, 5&£ as a result of a statute passed in

the 1973 legislative session, the defendant is transferred to the state

penitentiary pending the outcome of the appeal. Prior to this 1973

statute, persons appealing their decisions were held in the county
jails until the final judgment'wés made on‘their‘appeals. ’This some-
times resulted in prisoners staying as much as several'years in county
jails while their appeals wound through the appellate machinery. .’

"It should be kept in mind that the case may be dismissed at any
time should it become apparent that there is no‘justification for going

forward. The case may be exited from the system before the indictment.

by either the police or the prosecuting attorney if there is insufficient

evidence to warrant proceeding any further. If the judge recognizes at

the preliminary hearing or at the arraignment that the case is defective,

he can dismiss. Likewise even after the verdict, the defendant may make

an appeal or an attack on the decision if he is able to show that a
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fatal error was made which resulted in prejudicing his proceedings,

Post. Conviction

-

Texas statuﬁes provide probation as an alternative to incarcera-
tion for many crimes. The maximum probation is’téﬁ yéars. During,tﬁat
time the probatidnervis free to live in his communiﬁy, Woik, support his
family and live a reasonably normal existenée.‘ ﬁe is requifed, hoWever,
to fulfill certain requirements set forth at the time of his probatioﬁ.
These nbrmaliy include suéh things as not leaving the counfy:ﬁithout
the permission of his probation officer, remaining employed, supporting
his famiiy,"making restitution, and not drinking or using narcotics;

In addition he is required to file a report periodically, often once a
month,kwith tﬁe probation office and to pay a probation fee to the county
supervising’his probation. Should he violate his probation or be convic-
ted of another crime, the probation officer can mové ﬁo Have the court
rescind the probation, and the person is arrested and transferred to the
Texas Department of Corrections. Should the probationer fulfill the
terms of his probation, at its conclusion or even up‘tb several years
bgfore the expiration date if the ﬁrobationer has shown himself to
warrant such tteatment, theiﬁrobation officer méves to have the court’
conclude the probation and the‘person is réieased from'supervision and

the case exited from the system.

If the person'is to be incarcerated, he is transferred to the

.

- reception unit of the Texas Department of Corrections at Huntsville.

For the first several weeks‘ﬁe:undergdes physical and psyéhologicalv

‘testing to determine the prison unit and work he will be assigned to.

it

e it

25

He.is then transferred to one of the system's units to serve his sentence.

During the sentence, a wide variety of rehabilitative programs can be

utilized to assist the‘iﬁdividﬁal in ﬁaking a éuccessful feturn té the
community.

After thé expiration of one third of the sentence or twenty years
whichever comes first, the person is eligible for consideration forv
parole by the Board of Pardons and Paroles. Since ”good time' can accrue
at the rate of 'as much as one and one-half or two days for every day
actually served with good behavior, it is not necessary for any person
to serve as much as twenty years before parole is possible. If paroled,
the person is assigned a parole officer in his home area. This parole
officer is part of the state system (as opposed to the probation officer
who is a county officer), and he supervises the parolee and insures that
the conditions of his parole are met. If, before the expiration of the
parole, the person commits another crime or violates the conditions of
the parole, a hearing may be held and the individual returned to prison
to serve the rest of his sentence., If, however, the individual fulfills
the coﬁditions of his parole, at the expiration of the required time he
is released from supervision and the case exited from the system.

It should again be stated that this description is a simplifica-
tion of a complex operation having literally thousands of possiblek
variations. It does, nevertheless, provide an overview of the operations

of the entire criminal justice system and as such should be of value,




R s T 14 v e e v

26

Footnotes.

1,
Richard A. Myren, "Decentralization and Citizen Participation

in Criminal Justice Systqms“, Public Administration Review, Special Issue,
Vol. 32, (October, 1972) p. 718.

2 X N
John Feild, Donald B. Manson, and Chauncey Bell, Citiés and Criminal

Justice, (Washington, D.C,: National Leagu¢ of Cities and U.S. Conference
of Mayors, 1971), p. 1.

3

Feild, Manson, and Bell, Cities and Criminal Justice, p. 3
" 4 R ) ’
Feild, Manson, and Bell, Criminal Justice Coordinating Councils,

igéz?ington, D.C.: National League of Cities and U.S. Conference of Mayors,
L)y P& 1. :

S . , : - ,
. Daniel Katz and Robert L, Kahn, The Social Psychology of Organiza-
tions, (New York: ' John Wiley and Sonms, Inc., 1966), pp. 26-27.

b1bid., p. 33.

"tbid., p. 31.
81bid., p. 31.
Advisory Commission on Intergovernmental Relations, State-Local

Relations in the Criminal Justice System, (Washington, D.C,: U.S.
Government Printing Office, 1971), p. 66. '

Sy

CHAPTER IT
LAW ENFORCEMENT

John Wm. Reifenberg, Jr.
Police Foundation

The Organization of the Police

The police function in the United States is performed by a variety
of agencies. Corresponding to the three levels of government, law
enforcement agencies exist on federal, state and local levels. On the
local level, policing may be done by sheriffs, constables, small muni-
cipal departments or large urban departments. Within any one state the
geographical jurisdictions of these agencies overlap, and, at times, so

do the subject-matter jurisdictions.

Federal Police Agencies
Although a national policé force with general investigétive and
law enforqement powers has never ekisted in the United States, the fed~-
eral go;;;nment aOes perform a'nationél police role with respect tec
military offenses and federal criminal offenses. The police power of

federal agencies does not extend to enforcing criminal law or maintain-

ing civil order unless a specific federal crime is involved.

Military offenses o i

it
i

The Military Police and the Criminal‘ﬁnvestigation Divisions. of
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the various armed services are the only military law’enforcement person-
nel who commonly function in local jurisdictions. Even so, their auth-
ority is limited ‘to policing military personnel and conducting general

criminal investigations on military bases./fWhen such assignments carry

. . Ry ) )
over to the public sector, they are carried out with the agreement and

cooperation of local police officials and within limits set by the laws

of military justice.

Federal criminal offenses

There are many federal agencies with specialized law enforcement
functions, but most of these agencies do not assist state and local
agencies in law enforcement on a regular basis and thus do not perform
a poliee funection, |

‘The Federal Bureau ofVInvestigation (F.B.I.) has the broadest law
enforcement concerns among the federal agencieg. It functions primarily
as an investigative nnit in‘eases of federal statute violations, intermal
security questions and interstate violations. In addition to its investi-
gative duties in Texes,,the F.B.I. aleoﬁassiets local police through
criminal laboratory examinetions, a unifnrm crime reporting system, a
nationai crime informatinnrservice‘ané specialized training for local law
enforcement:personnel. | |

Other fedefal unitsbwnich work closely with local agencies investi-
gete violations of federal dnng, tax, immigration, currency, nOStal;and
customs laws. The U, S. Secret Service cooperates with state and iocal
agencies in proteéting,the President,‘Vice‘Pnesident,‘and other persons

designated by Congress. Personnel of the U, SufMarshail's Office and the

ey s 1
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- U, 8. Probation-0ffice enforce the orders.of the fFfederal courts in Texas

and maintain supervision of federal offenders on probation and parole(’
National-Park Rangers act as peace officers in federal reserves witﬁin

the state. S ‘ : . , A

S;ate Poliee Agencies
The American’reluctancekto centralize general police powers also
applieskto the organization end duties of state police departments.
Only 23 s;ate'policekdepartmentsbpossees gene?al criminal investigation
and lew enfofcement powers; those of the other states have as their pri-

mary responsibilities the enforcement of state traffic laws and the patrol

of state highways.l Only eight state police depertments devote over. 20

percent of ﬁheir time to criminal investigation;2 The Texas Department

nf Punlic Safety is one of these. Although it has crininal investigation
powers as well as traffic law enforcemene duties, the Department's primary
responsibiliey, like that of most ofher state police agencies, is policing
ﬁraffic'on rural highways. Of its totai law enforcement personnel in 1973,

1,614 are traffic enforcement officers, while 234 men are assigned to crim-

inal law enforcement.3

State criminal enforcems * is carried out by members of ‘the Intelli-

gence Service, the Narcotics Service and the Texas Rangers. These units

¥

focus their attention on crime problems in rural azeas and in small towns.

2

This situation results in better policing in rural areas. In their role

as peace officers, the state police are an excellent solution to the prob-
lems that exist in rural police patrol. By substituting full time, well

trained and well equipped police for part-time and minimally trained
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sheriffs and constables, the statehpolice make rural policing more effec-
tive, |
Most state police departments assist local police agencies by main-

taining state criminal records systems, by conducting police training
programs and by providing sta;gwide communication systems. The Texas
'Depaftment of Public Safety éérforms all these services in addition to
providing crime 1aboratofy examinations and educating’citizensiin public
safety.4 ThefDepartmént also éssists iécal agencies by assuming the
réspOnsibility for motor‘vehicle inspéctiéns, dfivérs license examina-
tioﬁs; ééfety education, and licénsing and weighﬁ service.® 1In vie@ of
thevmany résponsibilities of the Departmént;kit is not surﬁrising that

this agency cannot devote more resources to statewide police patrol.

,.+.County Police Agencies

Sheriff

The sheriff is the primary law enforcement officer at the county
level, and, in rural areas, he is usually the only law enforcement,offi-
cer, - The pre-emiqgncerf the sheriff in,the-American system ofllbcal
government‘isfa p;sulﬁJof several‘factorsﬁ Prior to the development of
urban p&lice depagfﬁents, the sheriff was the chief police functionary
in the Américan govérnmental system, . As an independeﬁt elected official,
Ehe sheriff has traditionally held a key position in the local political
system. Lastly, sheriffs are vested with the power of posse comitatus.
This legal concept entitlés,é Sheriff-to deputize any 1aw,enforcement-
officer or citizen in the’county-to’aiq him in his duties., . Although this

power is rarely used now because of the existence of local and state police

e e e s
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agencies, it does give him legal superioriﬁy over local police. Although
several counties have entrusted police activities to professional county
police departments, there remain 3,000 elected sheriffs in thetynited
States. in 33 states this office is provided for in the state constitu-
tion, with most sheriffs serving a four-year term.6

The sheriff in Texas is an’elected;constitutional law enforcement
officer, serving a four-year term,7 subject only to thevcontrol of county
commissioners and this only by means of their control of county finances.
There are 254 sheriffs' offices in Texas, ranging from one-man departmenté
in rural areas to departments of several hundred in large metropolitan
counties.8 As a law officer the sheriff's duty is to keep the peace and
to patrol ﬁhe county in an effort to conﬁrol and prevent crime.- The
sheriff's law enforcement role is usually a minor one although it may be
somewhat more important in rural counties than in urban .counties.  His
other duties include serving civil and criminal process of the county
court, operating the county jail, preserving order in county courts and
énforcing county'court‘orders. He also serves as tax qollector in Texas
counties with populations under 10,00Q.9'

Since the sheriff maintains an independent political status, he

selects his deputies on a discretionary basis. Very often, deputies are

hired as a result of the support they have given the sheriff in his elsc~

. . . . st
tion bid. Without the protection of civil service regulations for gheriff's

deputies in Texas, favoritism - prevails and professionalism suffers.

Constables

A constable is an elected precinct officer who serves as an officer
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of the justice qf the peace court, He also sérves as the counterpart
of a sheriff in townships and other minor subdivisions of a county."
There were -about 25,000 constables in office in the United States in
1967;10’ In most states the office has been created by statute and,
thepefore, can be easily modffied if the need arises. Texas is one
of the 12 states in which the office is constitutionally created.11
The Texas COnstitution,proﬁides for one constébleffor every Justice
of the Peace Court, and thus it is possible for there to be from four
to eight constables in each county.12

B In Texas, the constable is an independently elected officef,
serving a four-year term.13 The county commiésioﬁers court deter-
mines the amount of his compensation,mgnd, unlike the sheriff, the
constable has his deputies appointed by the commissioners court., He
is supervised iﬁ his duties by the juétice of the peace but works with
the commissioners - court on budget and personnel matters.

The constable is primarily a civil process server, but in some
locales he has broad police powers. 1In his role as a peace officer
he acts to preserve order in his precinct. Even in locales where the
cqnstable serves a police function, he still spends the' greatest portion
of his time on process servings. = The fact that so little of the cons-
éable's time is devoted to policing his precinct has resﬁlted in the
aboiishment of the officekin several states. | |

lPerhaps the main reason that the constable does notISpend more

time on police work is the 1ack of monetary incentive to do so. In

most states where the office exists,,tﬁe constable is compeﬁsated on

the basis of the amount of legal process served, not on the amount of

% e
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police work he’does. In Texas, constables are paid both on a fee
basis and on a salary basis, but this varies with the county, ConQ
stables éften work only part time, and working on this basis it is
diffiéult for them to achieve the expertise needed for professional
policing. - Consequently, the organization of their police sérvices
is often very poor and the records incomplete.

The many defects in the office make it unattractive to those
seeking professional police positions and often results in the office
not being filled. A survey of nine states in 1967 revealed a 71 per-
cent vacancy rate in available constable offices.14 The 1971 figures
for Texas show about a 30 percent vacancy rate.15 Although the vac-
ancy rate in Texas is hot as high as that in some other states, it
is‘still substantial enough to cause some doubt as to the usefulness
of the office,.

In summary, the police function of the constable is a minimal
one.v As a result, the value~of‘the office is ‘based upon thé service

the constable performs for the justice of the peace court.

Municipal ‘Police Agencies
In Texas, as in the rest of the nation, crime is an urban problem.
Texas éitieskwith populatioﬁs of over 50,000, while containing 50 per-
cent of the state's population, report 74 percent of the index crimes.16

The police are concentrated in the urban areas of our nation to meet

the challenge of crime. Almost one-third of the nation's police person-

nel are stationed in the 55 largest urban areas.l’ TIn Texas this con-

centration is even more pronounced.  Over oneehalf of the full time
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local police are stationed in the state's largest urban areas,18 Law
enforcement, then, is predominantly the job of metropolitan police
departments, It is beéause of this fact that the focus of much of the
remaining discussion will be on metropolitan police problems.

Almost all but the smallest municipalities in the United States

have‘ﬁhe legal authority to create police departments. In Texas, all
home rule cities and general law cities, if they so choose, may estab-
lish pplige departments. Several of the 669 municipal departments in

Texas rely on city marshalls to patrol their streets,19 but most main-

tain a fgrmal police department, headed by an appointed chief of police

answerablg to the city executive. Generally the appointment is made

from within the ranks of the department although in situations of unu-

sually qualified persons, outside police professionals are appointed.

There is an immense variety in police departments in the United

St o : . . . . .
ates-~in size, in training, in personnel policies, in organization,

and in equipment~-but their responsibilities are essentially the same.
They all strive to protect 1ife and property within the cities, by
enforcing laws, preventing crime and maintaining order. Police depart-
ments vary from one-man departments to depértments with several thousand

officers, The major municipal departments in Texas vary in 'size from

about 20 officers to about 2,000 officers.

- Most Tekas departments require probationary periods for recruigs,
but only 40 percent require pre-duty training. Only the 1a;gest'dep#rt-
Poiice officers iﬁ métfo;w
politan departments are‘usually éiVil sérvice émployées. MoSf départ—
e but the 1aréest‘§itiés

i
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in the United States often maintain their own systems. This is true

of Texas; however, many of the smaller departments have fro civiliservice

provisions.. This is unfortunate because lack of a civiitsé yice system
can-add to political favoritism within a department.

As .cities vary in size, so do they vary in the types of specialist
employees. and in complexity of organization. In larger cities there
are greater numbers of ranks and a greater number of special assignments.
The activities of most departments fall into three categories-=field
operations, support services and staff services. Again, the number cf
specialties within each of these categories varies with departmental
size. Smaller departments do not have enough personnel to specialize.
In these departments the same man may act as patrolman, investigator
and traffic officer.

In larger departments field operations include patrol, traffic
supervision, criminal investigation and perhaps juvenile work. Support
services include communications, record-keeping, jail supervision and
crime 1aboratory'exéminations. Staff services include recruiting,
training, internal inspections, planning and research and community
relations. As‘the need for these specialized serviceé grows so does
the need for civilians to relieve trained office;smfrom secondary func=-
tions like clerical work, switchboard operation énd:laboratory services.
The only SWornlpersonnel assigned to many of the support and stéff
services act in a supervisory capacity. In spite.of the,divefsity of

their tasks, there is one underlying purpose in their work--to support

the patrolman in the field. It is his role that will be considered next.
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The Patrol Fuhction

“The Police Mission

Police do ndt work in a vacuum. Their encounters with citizens
are substance of policing, It is citizens who commit illegal acts,
not merely "criminals.' Because patrolmen’observe the widest range
of citizen behavior, they have the widest range of police duties., The
nature of policing can be discovered by observing the actions of police
officers on patfdl duty.

Patrol work entails a wide variety of duties, from rescuing treed
cats to apprehending murderers. A listing of thése duties would require
pages of text, Most of these duties, however, can be classified into
three general functions. These are law enforcement, order maintenance,
and provision of service to the public.20 In addition, three styles
of policing have been identified21 which, in their interaction with
these general functions, determine the unique way in which policefﬁer-
form the functions in a particular loecale.

These styles of policing are a result of prevailing community
attitudes on what is the nature of the police function. When police
act as if maintaining order were their primary'functionkthis style is
identified as a watchman's style. This style is most often observed
in communities with homogeneous populations whose citizens want as little
interference'as pogsible in their daily routine,f~The'same’c0mmuﬁities
are'usuéliy oldér’ones, With‘little History‘bf major cri@e problems.

in communitie$~Where the police act as law enforéers, that is,
they evaluate citizen behavior strictly within the letter éf the law,

the style is identified as a legalistic style. This style is very

A
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prevalent in communities with heterogeneous populations, with signifi-
cant crime problems, and thpse which pride themselvéﬁ on ‘having "profes-
sional police departments. This style derives from the fact that a
common community attitude on what constitutes proper behavior is‘lacking.‘
A police department in this setting must rely on legalistic norms to
fulfill its role,

The,lasp style, the service style, is characterized.by frequent
informal police intervention. 1In such a department all calls for service,
1o mattér how insignificant, are seriously attended. The citizens in
the community are usually homogeneous and of ‘a higher economic status.
They require service for their money, and that is precisely what they
get. In such communitieé, major crime is usually not a problem, and
consequently, thg police can respond more seriously to basically non-

criminal matters.

Police Patrol
The majority of pérsonnei in any‘police department is assigned
to pétrol the city; Each patrolman is assigned to a certain section
of the city, which he patrols during his shift., All cities maintain
24-hour patrol, in three shifts. Somé'éf the better organized police
departmeﬁts mainfain é fourth shift whi ch patrols during high crime’

periods of the day. .Edch patrol section, or 'beat'" is created on the

basis of population, traffic flow, ﬁfypibal boundaries and, in cities
with sophisticated planning departments, equalized for workload,
Uniformed patrolmen cruise their beats in marked cars which are in

contact with the rest of the department by means of a police radio
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network, = Motorized patrol can cover more*terrifdry'and‘resﬁond to calls

for service much more rapidly than can foot patrolmen. Some cities,

however, do maintain a few foot patrols in densely populated, high
crime areas, |

In their role as law enforcers, members of the patrol division
have primary responsibility for crime prevention. They are present ‘on

the streets with the dual purposes of deterring crime and apprehending

those in the act of committing crimes. They are also sources of

intelligence regarding criminal activity, but investigative units
seldom.téke’advaﬁtage of this fact. Their constant presence in the
area allows them toc respond quickly to disturbances which threaten
peace and order on the beat. In their service function, they are
readily available to those needing aid.

Patrol, then, is a means by which police departments distribute
their uniformed personnel so as to be as readily available as possible

to the needs of the public, while acting as a deterrent to observable

criminal activity,

The Patrolman as Law Enforcer
The partolman is the case finder of the criminal justice system.
Of the crimes reported to the police, almost all ‘are either reported:

to or witnessed by patrolmen. As a law enforcer, the patrolman's

‘duty is to apprehend criminals and to investigate crime.. Apprehension

consists of a sequence of actions in response to .the criminal event,
the sequence beginning with detection of the crime. Crimes are detected:

by police on patrol, by the victim,fby‘é witness, or by virtue of some
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sort of alarm apparatus. Although one of the purposes of policexpatrol

E ‘,'v:" -
is the detection of crimes in action, most crimes are reported by phone.

calls from citizens.

Upon the report of a crime a dispatcher puts out a call overkthe
local police radio to the appropriate patrol unit, The assigned unit
then proceeds to the scene in answer to the call. Depending upon the
sophistication of the communications equipment and the manpower available,
the time elapsing between the call for help and the arrival of the patrol-
man can be anywhere from a few minutes to almost an hour. Responsgytime
is an important factor in apprehension bécause the chances of appréheﬁa—
ing an offender with several minutes start on the tesponding officers
are minimal,

When the officer arrives at the scene he may be lucky enough to
catch the crimipai in the act; but more than likely the criminal already
will have fled., If a description is available from either the victim
or a witness, there will still be a chance of apprehending the offénder.
In these situations the officer will initiate his own search, while
requesting aid from other units over the police radio. “Arrests are
often made on the basis of data broédcast in this manner. In modern
society, however, with its densely populated ¢ities and its highly mobile
populace, a few miﬁutes is usually ali the time needed for an offender
to make good his escape. Apprehension in such situations, then, is a
contesﬁﬂof time rather than of wits.‘

If the criminal succéésfully flees the scene, it is then the
patrolman's duty to record any pertinent information about the crime

or, in cases in which'the scene itself might provide some evidence, to
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maintain security until crime scene specialists have an opportunity

to gather evidence, At this point, kis knowledge:of the beat is most
important. The rapport he has established with the inhabitants of his
beat will enable him to gather information about the crime which an
investigator, unfamiliar with the beat, cannot. Rapid, efficient ques-~
tioning of victims and‘witnessespis crucial because persons suffsking.‘
the emotional trauma of a crime will quickly forget details.

Igvestigative personnel take over the investigation at this
poiﬁt, They re-question witnesses and attempt to identify suspects.

(N :
If witnesses can give no clue to the offender's identity, the chances
of app;ehension are not good. Contrary to common conceptions about
policelwork, fingerprints and ‘the like are almost useless in identi-
fying the perpetrator, unless suspects exist. Without there being a
suspect fo0 whom fingerprints can be matched, there is almost no way
to identify the perpetrator. Pieces of hair or thread“from clothing,
which television detectives use to track down offenders, are useless
to real detectives. They do not have the time to check everyone in
a city with a certain color hair, or to check all those who own cloth-~
ing made of a certain fabric. Modern criminal identification techniques
can oﬁiy yield results when a suspect is available.

'Whéﬁ'a~suspect can be found, the investigator works in concert
with personnel from the district attorney's office to developyevidencé
Satisfactory for the issqgncé of an arrest warrant by the courts. At
this point the.investigator may‘arfést the suspect himsélf or the task

may be assigned to other personnel.
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Order Maintenance and the Patrolman

Most police officers think of themselves as law enforcers whose
job consists of catching and arresting criminals. Citizens also geﬁer—
ally subscribe to this myth.‘ The myth has gained such credence that
the LEAA has devoted millions of dollars to programs designed to combat
stranger-to-stranger crimes, In fact the major portion of an officer's
time is épent not onkcrime fighting, but on order maintenance, Only a
small percentage of police calls actually result in an arrest?? and
those ﬁho are arrested are predominantly citizens who have c0mmitted
minor criminal violations such as drunkenness, disorderly conduct or
gambling.23 In order maintenance situations the policeman can be
required to resolve family quarrels, handle street brawls among juve-
niles, help drunks, or weintain order at civii gatherinés. Rather than
enforce the law, he ensures that the law is not violated by virtue of
the sjituational potential for lawlessness.

Keeping the peace does not necessarily involve using the arrest
power. In minor criminal situations the officer can trade non-arrest
for orderly behavior on the part of citizens. In situations which have
ﬁo criminal aspects, but in which.citizens require help, he can be
required to act as couﬁselor, arbitrator or authority figure. In order

to execute these roles with success, he must know how to deal intimately

with highly emotional people. He must also have knowledge of the locale

and the customs of those living there. Such knowledge is important if

the patrolman is to maintain order across a variety of personal problem

situations.’ ' -
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Police discretion

The police officgr himself determines whether ﬁe‘will act. as &
law enforcer or a peace keeper by discretionary use of his power to
arrest.: Discretion exists for several reasons. First, there are so
many laws for which an officer could arrest someone that Hé3éﬁﬁld not
remember them all. &Even if he could, he does not have enough time to
arrest every'iawbreaker he sees, ZLastly, if an officer did arrest
every violator.hg observed he would soon be out of a job. This is
true because Americans pass laws which they do not expect to be enforced,
and, thus, citizens of ‘a community would not tolerate the eﬁforcement'
of every 1aw.

Aside from being a working solﬁtion,to,the overcriminalization
of behavior, discretion.is a tool for keeping therpeaée in a community.
The power to withhold arrest is used By the police officer to reward
peaceful béhavior. If an officer can maintain peace without resorting
to arresting everyonerwho’commits minor violations, then he is free to
devote his time to preventing serious crime.

Since arrest or non-arrest is the;result'of this descretion, it

is extremely important to be able to identify the criteria that affect

~the exercise of this.-power. Discretion is gmployed mainly in situations

in Which theﬂoffense is not serious. In cases of serious offenses such
as murder or rape, there is general‘agreement among police officers and
;thé public that the full criming}ksangtions should be applied. 1In less
setiQUS offenses, such as disturbing,;he peace;or intoxication in a
publigfplace,‘while one ‘mustbadmit that the act is illegal, there is

. [I; Ll R ' . i 2
disagreement as to whether the act is deserving of such a serious

-
o
E
T
I
:

b

vt

consequence as arrest., Because of this ambiguitytﬁhé&officer will be
proné not to invoke criminal sanctions. In addition to the seriousness
of the offense, a police officer will also look to the démeanor of the
offender. A recalcitrant or aloof offender can force an arrest because
the offe .der's actions are read by an officer either as a challenge to
his authority or as indifference to the law,

Discretion is a necessary part of police work. But, it is power
that can be easily violated because of its informal aspects, and there-

fore it is one which should be well understood by the public.

The Service Aspects of Patrol
Along with his peace-keeping and law enforcement functions, the
patrolman provides other services to the public. Included in these

service duties are such actions as giving emergency medical aid, -finding

lost children and pets, monitoring parkihg meters, checking vacationers'

homes and‘giving’directions. These duties are different from order
maintenance in that they involve ‘services for a particular client and

no one else. 1In halping a drunk for instance, a patrolman is perfofﬁiﬁg
a service fbr’that client as'well as for the public in general. It is
the drunk's capacity to disturb the public order'whiéh‘makes this action
an order maintenance one. The service functions provided by the police
could, in faét, be provided Ey éomeone else. 1In some locales this is
the situation. Private patfol agencies provide home security sefvices,
and in many cities "meter maids" monitor parking meters.

It is because of the round-the-clock presence ofipatrolmen that

these service duties have devolved to the police. The community sees
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the patrolman as a service agent because of his obvious presence. - And,
it is true that, to many in our society, kthe patrolman is the only

governmental authority that they know how to contact for necessary

services.

Current Issues in Policing

The role of poliée in the United States has recently come under
close scrutiny. This is the result of severél factors. Since the early
1960's police have Become the subject of intensive study by social sci-
entists. Government studies of the nation's crime problem, that culmi-
nated in the publication of the President's Commission on'Law Enforcement
and Administration of Justice in 1967, resulted in an organized approach
to the study of police problems. The creation of the Law Enfbrcément
Assistance Administration (LEAA) in 1968 provided a funding agency for
police innovation.’ Riots in some major cities and civil disturbances
on university campuses reinforced the concern with how police operate.
The problems are many, but solutions are being formulated. The follow-
ing section will consider some of the‘major problem areas and innovations

being made, in Texas and elsewhere, in answer to these problems.

Training
‘One area of police innovation that has received major attention‘
is traiﬁing: It is generally concededlthquankupgfading of pdlice
personﬁel is»néeded.' Improved‘£raining is the ﬁbst practical way of
accom?lishing this goal. 'Trainiﬁg efforts have taken two major direc—

tions. The first is concerned with providing better police training;

the second with providing education in an academic setting.

3
+
b
i
B
b
i

g S e et g

45

In an urban setting, improved ‘academic training is probably
more important than improved police training. Police in the United
States are predominantly from a white, middle class background and
share the biases and prejudices of their background. At the same
time, they are réquired to deal uniformly with citizens from every
cultural background. _Education is the means by which an officer
can gain a broader cultural perspective. An effort to achieve this

goal has been made on the national level through the Law Enforcement

Education Program of the LEAA which makes grants and loans to present
or future criminal justice personnel for academic education; Texas

has responded to this program by creating criminal justice programs

at such institutions as Sam Houston State University and the Univer-
sity of Texas at Arlington. In addition, Texas has created a
standardized core curriculum in criminal justice that enables students

to transfer easily from junior colleges to universities in pursuing

their studies.

Improved police training has also received attention. ' In Ohio,
the Highway Patrol Academy has been expanded to provide more local
ﬁolice training. A district pianning'agency in the same state has
developed a mobile in-service training center to cafry training to
rural areas. The illinois State Police and several universities have
implemented new trainiﬁg in criminélistics for local police. New York
has developed programs forktraining police édministrators. In Texas

twenty—four police academies were funded by the LEAA in 1971.24 In

Dallas, Fort Worth, and San Antonio new approaches to police personnel

- training have been implementedqzsf



Community Relations

Community relations programs have received nationwide attention

-

'recently. The‘fact,that thekpolice serve the community plus the need

for community support in law enforcement has made better relations
between the community and the police imperative. This is especially
true in minority areas where the crime problems are the most severe
and where hostility to the police is the greatest. Major community
relations programs have been initiated in Illinois, Ohio, Pennsylvania
and New York.2® 1In Texas, the cities of Fort Worth, Dallas and San
Antonio have programs.27
been opened in Amarillo, Austin, Fort Worth and Texarkana.28  San
Antonio has initiated crime prevention programs in its school system.

Many cities have attempted to better community relations by

hiring more minority personnel. Dallas has developed a minority re-

cruiting program at many black junior colleges in the region, in

addition to a special minority cadet program. The police departments

‘of Miami, -Cincinnati, St. Louis, and Washington, D. C., have also devel-

oped significant minority recruiting programs. New York City has

increased minority membership in the department by hiring minority

members as community service officers.

Controlling.?olice Conduct
The police have‘many powers which by wvirtue of discretionary
applicationkcan'be abused. In their role as peace officers they can

arrest persons, conduct field interrogations, search persomns or places
« v , .

and use deadly force. There are 1egai‘1imitatibns on all these powers,

Community relations store-front offices have -
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but in reality, legal sanctions against abuse of these powers are only
applied to those who are charged and found guilty of such abuses. .The
legal system controls behavior by punishing transgressors, To better
control police conduct a more immediate control system is needed.
In spite of the fact that procedural manuals existvin some depart-
ments, there is a tendency to keep departmental policies ambiguous.
This serves to maintain indepéndence from outside control. Wheﬁ abuses
exist however, some control becomes necessary. This is why several
police departments have coopefated on studies of police policy-méking.
The Dallas Police Department is conducting such a study, with Eﬁé‘aésistm
ance of the Arizona State University, College of Law. The Daytoﬁ Police
Department is also working on the problem and is developing new police
guidelines in cooperation with police-citizen task forces. |
Civilian review boards are another proposed remedy ESr abuses of
police power. There are, however, many inherent difficulties in such
a solution. As the two recent efforts at review boards in Philadelphia
and New York City show,rtrust in the impartiality of such é méchanism
is a necessary ingredient for its successful functioning.29 In these
instances the police felt that the review boards were illegitimate
attempts at control and, as such, they refused to cooperate with the
boards. Although the existence of review boards does not necessarily
result in political control of the police, these two attempts showk
tﬁat their éffectivéneés is limited., At present, then, thé best’sbiu4b
tion to abuses ofvpblice’pdwer is the dévelopment of meaﬁingful |

internal control policies.




Police Efficiency
‘In an attempt to increase their efficiency; police departments
have begun to adopt new patrol strategies and to apply technology to

their law enforcement operations.

New patrol strategies

Among the most interesting innovations in patrol are the efforts
of several cities to decentralize their patrolvpersonnei and to create
neighborhood poiice teams. Dallas énd Cincinnati both are undertakigg
major decéntralization programs. - Other attempts at decentralizati;ﬁ
are also being carried out in Los’Angeles, New York City, Det?oit and
Syracuse, N.Y. The decéntralization concept envisions delegating
respbnsibiiity for law enforcement to ﬁeighborhood stations. By these
programs departments hope to create better community relations and
achieve better.érime ﬁrevention. In conjunction with decentralization
of patrol reﬁpqnsibility, these citieskare creating teams of’police
containing patrolmen as well as invéstigators. Moving polige operations
down to the neighborhood should decrease response time and result in
greater apprehension of offenders.

Another strategy many‘depértments are using is saturation policingf
This cbnsists oflplacingkéxtra_personnel in high crime areas as well as
fielding pefsonnel whose specific purpose it is to combat certain crimes.
This techniqué‘is being employed in New York City and Kansas City,
Missouri with great success; Dallas has expanded the operations’ of its
tactical unitsvin a saturation policing effort withkfunds from the LEAA.

San Antonio has seen a sharp decrease in burglaries aznd thefts as a
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result of a specialized burglary task force. 0

Perhaps the most revolutionary strategy of all is presently under-
way in Kansas City, Missouri. Experimental areas have been created in
which this department is testing the basic assumption that patrol is a
crime deterrent. In certain areas police are patrolling as usual, but
in others police only enter the area on calls for assistance. Prelim-
inary results of this experiment indicate that the crime rate 'is the
same in areas that are patrolled and in areas without patrol. . Since
approximately eighty percent of a patrolman’'s time is devoted to cruising
his beat in an effort to deter crime, these results imply that eighty

percent of patrol time might be wasted on deterrence.

Technology

Other efforts at increasing the effectiveness of patrol have inf
corporated some of the products of modern technology. Dallas, Fort
Worth and San Antonio have instituted helicopter patrols to supplemént

automobile patr0131

The use of helicopters has made the apprehension
of fleeing suspects conéidefably moré successful. At nightg, éearch—
1ight—e§uipped hélicoﬁters can search wide areas with almost as much
success as daylight searches, - Computers have also made police work
more efficient.. Dallas has recently installed a computef assisted

dispatch system which records calls for service and automatically

identifies the nearest available units for the dispatcher. Kansas City,

Missouri is pfésently attempting to predict crime incidents by virtue

of computer analysis of crime trends.




Some Thoughts on Texas Law Enforcement

There is a great variation’'in the law enforcement services
provided in Texas. Large cities usually have more efficient policé
departments than do smaller cities and rural areas. They also gen-
erally have greater crime problems than do smaller cities and rufal
areas. Rural law enforcement does not have to be the same as metro-
politan law enforcement. All law enforcement officers, however,
should be equally trained. Standardized traihing and standardized
testing on the state levelywould ensure all Texans professional law
enforcement. State legislation could accomplish professionalism in
law enforcement. Regional law enforcement planning, under the direc-
tion of the Department of Public Safety would achieve more efficient
law enforcement throughbut the ‘state. Better law enforcement in
Texas 1is basigally a question of organization, ndt of centralization
of police égencies. It is necessa;y for po}ice ageqcies to be
independent so that they maj be responsive to community wishes. The
state sﬁould aid local law enforcement with funding and with central-
ized infofmation and communication services, while allowing independent
local control, |

In spite of the local naturé of law enforcement, constitutional
revision can aid in making Texas law enforcement more efficient. “The
fact that the éffices of shériff and constable are provided for in the
Consﬁitution?hakes it'impoésible to modif} these officés‘to suit the
needs bf their respective‘counties. In la?ge metrop§1itan counties,
the sheriff;is not needed as a law énforcemeﬁt officer. The same is

true of constables. In rural areas, the law enforcement powers of the
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sheriff are needed. Constables, however, serve little law enforcement
even in rural areas. The offices of sheriff and constable should be
made statutory, rather than constitutional, so that they can be abolished

or not as suits the law enforcement needs of their respective counties.
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CHAPTER III

CRIMINAL PROSECUTION AND DEFENSE

Robert L. Bogomolny
Southern Methodist University School of Law

A fundamental premise of the criminal justice system in the
United States is that involved parties shall havy a right to present
the issue§~before a neutral andvdetached fact-finder in order to de-
termine the truth of the allegations and to settle‘the issues for all
times. Central to this form of presentation is the assumption that
both parties will be represented by skillful experts who will ﬁigor-
ously present their points of view. Through the conflict of these
points of view as presented by the experts, it is assumed that truth
Will'becomé apparent and the fact~finder will have the ability to de=-
cide the issues.

In this country, the representatives of the state are paid pro-
fessionals who owe their allegiance to the state. The representétiVes
of the person drawn bgfore the égﬁrt by the state are, of courée, pri-
Vatekattorﬁeyé or public attorneys’én a quasi-public agency such as a
public defender's office who are paid to represent the interests of the
defendant.‘ Both representa;i&es are trained in the 1awwand are held to
standards of professional coﬁduct'to protect and pursue the rights of
the party they represent. It is fundamental that these representations
be vigorous, searching, and aggressive so that the truth can be fer~-
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reted out and the integrity of the system of justice preserved.
Although there are no specific references in the Texas Consti-

tution to the functions of the proasecution and the defense in a cri-

minal case, it is clear that the absence of an adequate system of re-

presentation of the accused would violate the constitutional provi-

1

sions of Texas™ and of the United States.2 The Texas Constitution does

not specifically provide duties or standards of performance for the prosec-

+

cuting attorney, nor does it make réference to defense attorneys, other
than a defendant's right to counsel.3 In fact, the Texas Constitution
refers explicitly only to representation of the state in the various
criminal trials, In this area it provides:

The Judges of all Courts of county-wide jurisdic-
tion heretofore or hereafter created by the Legis-
lature of this State, and all Criminal District
Attorneys now or hereafter authorized by the laws
of this State,; shall be elected for a term of four
years and zhall serve until their successors have
qualified.

The Texas Constitution further provides:

A County Attorney, for counties in which there is

not a resident Criminal District Attorney, shall

be elected to the qualified voters of each county,

who shall be commissioned by the Governor, and hold
his office for the term of four years. In case of
vacancy the Commissioners Court of the county shall
have the power to appoint a County Attorney until

the next general election. The County Attorneys

shall represent the State in all cases in the District
and inferior courts in their respective counties; but
if any county shall be included in a district in which
there shall be a District Attorney, the respective
duties of District Attorneys shall in such counties

be regulated by the Legislature:. The Legislature may
" provide for the election of District Attormeys in such
districts, as may be deemed necessary, and make pro-
vision for the compensation of District Attorneys and
County Attorneys. District Attorneys shall hold of-
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£ £ " £ four. vears. and until their : i bargaining and sentencing) have been selected for in-depth review.
(ice for a term.of four y 5 E U ; : " , , ,
SUGCesgors have qualified. (As amended Nov. 2, e

: , 1054 ) These in-depth studies will show (1) the relatiomship between the
v : : , i = : ‘

It would probably be an error to attempt_to»specifically*describe prosecution and deiense as seen in the state of Texas; (2) the ambi-

the prosecution and defense function in the comstitution of any given ‘ o guity of the prosecutor's role which leads to confiicting functions;
epiment Rather’ general parameters suoh as the right to counsel, i aiid (3) how inadequacies in the system prevent the implementations of
g . > R ' o '
= adequate representation, fundamentdl fairness and due process'of law = the constitutional mandates of right to counsel and fair trial.

. , i of a represen= . :
give adequate leeway for the development and evolution P Role of Defense and Prosecuting Attorneys

aid com i ic i ‘ " d the accused, stand I : ; .
tational system in which both parties, the state an ' ? Since the decision of Gideon v. Wainwright® in 1963, there has

adequately represented. Insofar as constitutional problems are addressed,

4 been grOWing recognition of the importanee of defense counsel to the
S : they are discussed in terms‘of right to counsel, adequate representation trial of a criminal Caée.7 The courts have emphasized the importance
and fundamental fairness, as embodied in.the Bill'of Rights. of counsel to translate legal proceedinge to the detendant and to assure
The rest of the material in thisnthapter describes~the Functions = that he has an adequate opoortunity.withiﬁ the legal system to advocate

and importance of the prosequt;ng attoroey and theydefense attornfy in his position. In the absence of counsel, it ie'believed that the de=
the criminal justice system. As will be seen, the maj°? failings ot e fendant is baeically incapable of aseerting his rights in our highly
the criminal justice system do not relate to constitutional deficiencies o technical legal system. ' |

but rather to legislative failings whereby ioadequate‘assistance of Receot~court ceseéﬁspecifically recognize the right to counsel,
counsel, basic unfairness. in the system, inequality of condithns, and and it is a matter of common sense that without tepresentation a de-‘
lack of resources combine to thwart the .concept qf Liberty and justice fendant cannot be essentlally equal to the government and - its trained

i i stitutional ; -ion exas and the United
inherent in the constitutional protections of i' : prosecutors before the ‘court. - The need, now, is to ensure that the
V PPN : N iscuss in some detail the specific ) : : ' e
Stafes. It will be necessary to discuss e o P rights has meanlng. Representation by 1nadequate counsel, too long
ions - a ‘ e prosecution and the defense roles ‘
functions Ehat, are central fo. the proses : ’ after arrest, and without resources to 1nvest1gate, is not a meanlng—

G

s . . » ‘ cad : 3 i 4'< d weaknesses in the
highlighting, where possible,,problems, ?9nf11CtS’an weast o ful right to counqel. A.most perplex1ng problem for the crlmlnal jus-

: . ‘ g and. by i ication, the resulting
, , prosecution and defense functions and, by impl “k ’&V e tice system is to ensure that anearly stage counsel with aaequate re-
O ; . . o ; B ~ 1
- S e ss in t! iminal j ice tem. short space allocated 9, ’ B : i
weakness ln_the criminal Justlce system In the p o ; sources is avallable to all defendantg. ‘ L ’ o
' of all rosecution 5 RIS ; ' ; ;
L it is not p0551ble to glve a comprehensmye revx w P j ?1 , For years, it has been assumed by many people that all of the
.and defense functlons. ‘Rather,_the most signlficant functidhs (Plea“ “ké ) TR ' '
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;%45 .  advantages in a criminal trial restﬁhith the defendant.s The PreSump~'4 . is dependent mostly upon non-professional witnessee to be recruited
tion of innocenee, the burden of proof beyond a reasonable doubt, the o %i and cajoled into testifying by his often underpaid and overworked
accusatorial rathetythan,inquisitorial system, all have beeh said to %i counsel. . The absence of adequate resources, and the generally low pay
place:the advantages with the defendant. As.a technical matter, the tf; to defense counsel. appointed to tepresent =lients in Tgxas’ mean that
state does have e highet burden of proof since it mhst preve‘beyond a ;i; even the most diligent private attorney is severely hampered in ade-
reasonable doubt the guilt of the defendantg As a practicél matter, ~ ‘ 1§  quately developing a criminal case.
however, it is no 1onger adéquate to say that the defendant has all‘the‘ %ﬁ - The Texas Code of Criminal Procedure provides:
advantages in a crlmlnal cdse since exPerlence hag shown that the gov= h} A c?unsel appointed to defend a pezson

: o acchsed'or a felony or a mlsdemeanor.puhlshab%e
ernment is far more»able by and large, to'prosecute than the defense =~ = 1? - ' thzgizzsgggizz’hZZrEggfeghziingeageigdzgngtQZ
. is to defend. *‘h : = L - general fund of the county in which the prose-

cution was instituted or habeas corpus hearing

T B ' . ) held di - the 7ing dule:
: One has only to look at the statistics governing dispositicn of . ] eld, ?:;orF;;gezghtE:yfgilzv;gicigzzallgart

. ‘ . ‘thereof in court representing the accused, a
criminal cases to buttress this conclusion. 5 ivi ici >
nclusion, The Texas ClVll Judicial reasonable fee to be set by the court but in no

Council has phblished the following statistics for the year 1971. A S ,5; | svent Eg)beriiszaztagassgn court representlng
total of 31,091 defendants pled guilty; 667 defendehts were fouhd:guilty ,i;' : EzewiiiuzzikWZEZ EZZtit:ZSa?i;,mzdieizgzzbEZazee

T upon a nonjury trialj; 1,702 defendants were found,guilty uPohka jury ’ f; ;Zs:etizs ggsg?e court but in ng event to be
vefdict; and 6;upon a guilty plea with a jury;verdiet. Only 199 defen~ : ﬂ; | thereoécin fgzria§2pi:zegziigfzigtiggiéeiirEn a
dants were found not guilty at a'nonjury tria1;'478vf6und hdt"guilty at N; ‘ 2:2853 2ﬁzpzzﬁgiaiizginanze23zzibis izelzzsbihan
a jury trial; end 46 upon directed werdict. One cah see that well over #50;

f§ ' ‘ ‘ (d) TFor expenses incurred for purposes of

97 percent of the criminal cases in the district courts for the State , : B investigation and expert testlmhny,va reasonable
. fee to be set by the court but in no event to
. t L d $500;
of Texas end up in a verdlct of ullt 9 b ha ® excee 5 ‘ .
P g 4 0 VIouSly’ the atate sa& £ I ‘ (e) For the prosecution to a final conclu-
very credible record in develo ing guilt rd a cases. e ‘ - 8ion of a bona f£ide appeal to the Court of Cri-
ping & y verdicts in crlmln 1 . = minal Appeals, a reasonable fee to be set by the
A31de from the statlstlcal proof of the state’ s general competence | ‘ s ‘ court but in no event to be.less than}$350; _
, 5 ' (£) TFor the prosecution to a final conclu-
in‘conv1et1ng people, there is the fact that the state witnesses and ‘ o sion of a bona-f;de appeal to the Court of Cri-
: L o ; o : [ minal Appeals in a case where the death penalty
fact-finders~—the police and sheriff's departments of the State of e .- jias. been asseseed, a reasoneble fee to be set by
, ' e i : the court biut in no event to be less than $500.
Texas~-are profeSS1ona1 w1tnesses who are- ready, Pald and interested | }? o . Sec. 1 amended by Acts 1969, 6lst Leg., p. 1054,

A . | . ch. 347, Y1, eff. May 27, 1969; Acts. 1971, 62ﬁt,
in restlfY1ng in court and in conVLctlng the defendant. The defendant . hi . IR ‘Leg., p. 1777, ch. 520, X1, eff Aug. 30, 1971
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Although these amounts seem reasonable, they are rarely adequate for

1.11

necessary -costs incurred in a tria . In addition, local practice

may further reduce’these fees by requiring free services on one appointed
case in exchange for pay on another. The states, on the other hand, has
virtually unlimited amounts of money, timé, and ‘manpower to devote to

the prosecution of a particular defendant.

All of this leads to the conclusion that the advantage in a cri-
mingl trial lies with the state. In. the absence df a: vigorous, active
defense,~this advantage not only cannot be overéome, but even sémblances
of equality cannot be maintained; Certainly the requirementé of due
process and right to counsel can be met superficialiy by the ph&sical

presence of an attorney at critical stages, but the substantive qual-

ity needed to adequately prepare a case simply is not met in most cases,

The Role of the Prosecutor

The primary duty of a lawyér engaged iﬁ public pfbsecutibn is not
to convict, but to enéure that justice is done.12 -Ordinarily when we
épéakkof the duties ofrthe prosecutor, . Wwe tend‘fd think of an official
whose sole taék is to maké certain that guilty parties pay their debt
to society. A canon of ethics pointskout however, that the primary
duty of thekprosecutof is to éngage in‘theipuésuit of justice.

There isftension,between the need in proSecutorial decision-ﬁak-

. ing for certainty,’consiéténcy,,aﬁd fairnesS'on‘the one hénd,rand flex=
ibility, sénsitiviﬁy,'apd adaptabiliﬁy'on the other, The prosecutor is
both'an’adﬁinistratér and an advocéﬁé.  ﬁe,is‘an‘administrétbrkWhose.

range of responsibilities includes.seeking justice, Setting the court
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schedule of cases, selecting cases to be tried, and directing the
prosecuting attorney's office. He is an advocate as a "protector
of the public interest? in bringing the guilty to justice. The prose-
cutor uses his discretion in selecting the varying weights to give
these sometimes conflicting roles.

Discretion occurs at virtually each decision point in the prose-
cutorial process. The initial decision is to prosecute or not to

13 . . ,
prosectte. The second is to choose the charge and bargain for the

d_14

sentence to be offere The third is at trial,]-5 and the fourth

is in the sentencingo16

The problem of broad discretion is not that
discretion per se is undesirable, but rather that the arbitrary use of
discretion can lead to discriminatory, oppressive and unequal treat-
ment. Such abuse also offers a fertile bed for corruptisn and is con~
ducive to the development, at worst, of a police state and, at best,
one that is police-minded.

The initial discretionary decision, to prosecute or not to pro-

secute, consists of three choices: (1) the choice not to prosecute

~where there is violation of law; (2) the choice to prosecute cases that

normally would be dismissed; (3) the choice of which potential charge

to prosecute.  Statutory language is often broad and covers a multitude

of behaviors. Full enforcement of all also would lead to injustice or

g public outcry. Further, legislative framing of statutes does not
élways,reflect legislative consciocusness of the limited manpower of
police and prosecutors' offices. ‘The prosecuting attorney therefore
must choose WBich cases will be pursued.

- In the exexcise of the discretion to prosecute, there is a set of

R e
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‘variables;;hat determines the parameters of,the‘prosecutor's decisions:

(1) caseload

(2) seriousness df,the violation

(3),‘court's conception of the seriousness of the offense

(4) special characteristics of the defendant

) availabiiity of alternative sanctions-

(6) adedquacy. of the c¢ase

(7) ,equaiity‘of treatment or enforcement

(8) special interests or influences.
Thé most important factors that influence the district attorney's dis=-.
ctetion. are reviewed below.

Thie present solution of the caseload problem of the prosecutor is
basically a weighing process between the éeriousness of the case and
the amount of time it will take to successfully prosecute, plus.addi-
tional;weights given to. the ébove listed factors. This is essentially
a process of balancing the magnitude of the violation with the potential
volume' of 1itigatidn;’such that the greater the potential‘céseload, the
greater thg qeed to exercise discretion and dismiss cases.

The seriousness with’which'the court perceiVes the mode 6f cri-
mina1 behavio£ beiﬁg'prosecuted is another important consideration.
The judiciaryrméy consider that prosecution fof minor infractions: wastes
coqrt‘timé.‘ Jury sympathies are also taken into account. For exdmple;,
unregisteréd gun violations afe not vigorously prosecuted in communities
where,there is a iargevmilitary oraéx-mi}itaryvpopulation; or communi-
 ties which depeﬁd on huhting ;ay be mpre strict in poaching violations. -

The character of the defendant is often important in decisions of
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whether to prosecute.  Unconventional lifestyles, group memberships,
or poor criminal records‘might persuade the prosecutor to file charges -
in situations in which he otherwise might not.. Conversely, prosecutors
are reluctant to prosecute the elderly and the respectable for less ser-
ious crimes. These categories are carved out because of the prosecutor's
own notions of optimum selective enforcement. The decision to prosetute
or not may rest with the availability of alternative sanctions. For
example, employees accused of minor embezzlement can be fired, or shop-
lifted items can be returned.l7

..Decisions to prosecute are often based on the adequacy of the
proof. For some crimes, the evidence is easily obtained. Other offenses
involve difficult problems of proof, especially offenses involving ele-
ments of mental state or other problems with wvague 1egél standards.
The prosecutor's choice to enforce these statutes tends to carve out a
distinct enforcement policy.

The prosecuting attorney for the various counties has the authority
to determine who $Hail be charged Withka criminal offense. If the pro-
secutor decides not to handle a particular criminal matter, there is no
appeal from his decision. Citizens who disagree with a particular pro-
secutor's decision are left to the néxt election to replace him.  This
however ;" does not create a remedy for a specific situation in which the
prosecutor's éctiVity may offend the citizenry.

. The prosecutor's discretion to take a criminal case, however, does
? E b F

- have advantages; if he truly represents the public interest, both with

respect to justice and conviction, he can exercise judgment about whe-

'therkto.subject a particular individual to the rigotrs of the criminal
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prbcess; Such judgments protect certain citizehs from prosecution
where there may be technical violations of the law but where the pro-
secuting attorney‘eetermines that the activity ie not significant. 1In
addition,ethe prosecuting attorney determines, by and large, which cases
will be presented to the grand jury and ds a‘pracﬂical matter, his acti-
vities will direct and often control the grand jury's conduct .18

It is possible to limit the prosecutor's discretion by several
means. 'First, avmore definite “tatement of the role of the progecutor
by the legislature would be useful. Second, more precision in legisla-
tive definition of crimes would limit the prosecutor's de facto enforce~
ment poliecy. Such precision limits the discretion in prosecution due
to the more exacting requirements of proof. Third, by«decriminalizing
many nonharmful activities, often known as victimless crimes, discre-
tion can be limited. Other remedies include:

A ]

(1) publication of standards by the prosecutor indicating how
he exercises his discretion;

(2) 1litigation by aggrieved parties for court restralnt of
prosecutor's action;

(3)  exercise of administrative controls through county funding
sources or the courts;

(4) concentratlon of publlc oplnlon on the dlstrlct attorney's
activities; : B

(5) a statutory scheme allowing the dppointment by the court
of a special prosecutor. to prosecute cases the regular
prosecuting attorney will not prosecute.
The problem is that most of the actlvities of ‘the prdsecutor are low=-
visibility actions and often are'unreviewable.20 “However, if citizens

understand the practical functions of the prosecutor, abuses can be

, limitedfand proseeutien_practice improved.

AN
TR

parallels the federgihdoctrines in Gideon.

The Expanded Right to Appointed Counsel

_The Sixth Amcndment to the United States Constitution provides:’
"(I)n all criminal‘prosecutions, the accused shall enjoy the right o .
to have Assistance of Counsel for his defense." The right of the ac-
cused to utilize the assistance of privately retained counsel is so

clearly established by the lahguage and history of the sixth amendment

that it is rarely litigated. By contrast, the nature and scope of the

state's duty to provide counsel to assist indigent defendants has been

the source of considerable controversy. Once the constitutional right

to court-appointed counsel is recognized, the issues are: (1) When

does the right to counsel being, and (2) What events does it cover?
The right to counsel, originally limited to "special circum-

stances,”'21 was expanded by Gideon v. Wainwright22 to give the right

to counsel to indigent defendants in all felony cases. This meant that
if a defendant could not afford a lawyer,the state would have to pro-
vide one for him. The right to counsel in Texas case law generally
: 23
Currently, counsel is required at all critical stages: at trial,

onappeal,24 at pre=trial stages—-preliminary hearinge and arraignment,25

. 26 . - 27
line-ups and &t plea-bargaining. Arrest has not been held to re-
quire the assistance of counsel because of its investigatory nature.
Counsel is required, however, when the investigatory nature of arrest
28

changes to custodial interrogation.

In Argersinger V. Hamlin?gthe;Supreme Court of the United States

declared that where one is 1ike1y to be deprived of his liberty, due

process requires appointment of counsel for indigent defendants.39 It
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is now clear that whenever a defendant may be sent to jail, he is en-

titled to counsel. The logical extension of Argersinger may require

-

counsel even in petty offenses where no jail sentences are available.

31

The constitutions of Texas and the United States as interpreted by
the courts have not said how the states should implement the rights tb
counsel for the indigent. Problems relating to the resources and efforts
ﬁhat must be expended to implement tihiese rulings are still not settled.
A central issue for the legislature is ﬁhe implementation of programs for
delivery of legal services to indigent defendants. Three major methods
have been used: (1) assigned counsel;’(Z) public defenders; or (3) a
combination of assigned counsel and public defenders.

The basic method in Texas is the assigned counsel system.32 The
system is based on ‘two assumptions; (1) all attorneys have the skill
to'defend clients in criminal proceedings; and (2) the constant influx
of new attorneys into the criminal justice system will improve the qual-
ity of practice-~this means either (a) the assigned counsel scheme pro-
vides a training ground for novice attormeys thus improving the overall
quality of. the bar, or (b) the presence of new attorneys in the system
will provide‘é constant stream of criticism. Both of these assumptions
can be challenged. |

The economic'burdenbof the assigned»counsel%scheme falls on the
private bar. 'Experiencedwattornéys will not handle these criminal
cases if they can avoid them because the’cases are financially unre-
warding and time:COnsuming;és Civil attorneys, who are hot used to or
skilled in the—techniques of the criminal law, are sometimes appointed

to represent defendants and may not provide adequate representation .

ol
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while the state has full time, well-trained specialists to represent
its side of the matter.

Withoutkthe preéence of effective counsel, the judicial system
becomes opprgsSive rather than equitable. The large number of appeals
based on the inadequacy of representation points out the importance
and weakness of assigned counsel in Texas. Furthermore, even though
alleggtions of attorney incompetence may not be sufficient for rever-
sal, the charges may have bearings on appeals concernitig other consti-
tutional rights which were not adequately protected at trial.

On the other hand, the scheme for a public defender or a mixed
system which may include private attorneys may offer several advan-
tages over the assigned counsel used in Texas at present, TFirst, it
creates an administrative framework to guide public defense. The com-
petency of attorneys can be reviewed as part of an administrative eval-
uation, thus providing a device to remove appeals from the courts and
to improve the quality of representation. Second, the public defender
éan piovide experienced and competent attorneys. The public defenders
officet can use its more experienced staf£ to train young and inexper-
ienced attorneys. The defendant will be better served in that he will
feel that he has‘been dealt with fairly and will receive competent re-
preseﬁtation. Thifd,'the public defender assures the continuous repre-
sentation since attorneys can be appointed tokcases much earlier.
Foqrth, the qulic defénder can aid in the development of meaningful
c:iticism of the‘criminal justice system through policy statements
based on his experience.

e  Tge’e9onomics of the public defender system are important since
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resources are always at a premium. The cost per case is less than in
an appointive system, since less time is used to prepare individual .
cases because of the experience »f the attorneys and the possibility of
paralegal help.34 Further, social costs are less, e.g., the defendants
are more satisfied ﬁith the system and there is a real possibility of
savings of court time through fewer appeals.

The major argument against the public defender is the "two wrest~-
ler syndrome' where it is assumed that the defender will be préjudiced
by having to cooperate with the same prosecutors and judges on a day-
to~day basis. The argument is that this will lead to cooperative prac-
tices. The concept of cooperative practices assumes that because of continuous
contact between the attorney for the government, the judge, and the
defense counsel, a defendant will not reéeceive vigorous representation
when conflicts between the attorneys and judges occur. Due to lack of
discovery, competence and resources, private attorneys are encouraged
to participate in cooperative practices with the district attorney
which may be disadvantageous for their clients 3 Thus, the assigned
counsel system has not avoided cooperative practices and this system-
has cooperative practices that are implicit. and not subject to admin-
istrative and. judicial reviéw.36

ln the last analysis, the absence of a compréhensive, strong de-
fense system in Texas creates an.imbalance of representatibn and greatly
compromises the quality of equal justice in the c¢riminal courts.37
Theﬁe is no simple answer to this problem since either private or public

representation of defendants can be inadequate. From the arguments

presented, however, it appears that the creation:of a statewide public

PR NPT
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defense system could provide more adequate defense.
In order to better understand the prosecution and defense func-
tions, two major activities in & criminal prosecution have been selected

for specific review. These are plea-bargaining and sentencing.

Plea-Bargaining

As can be seen from the Civil Judicial Council's report for 1971,
the vast majority of criminal convictions ére a result of pleas of
guilty.38 In 157%, 31,091 cases in the district courts were disposed
of by plea. In order’to understand the criminal justice system we must
know what is a plea of guilty, what are the implications of such a plea,
and who dohtrols the plea systeﬁ:v

A defepdant, who's guilty plea is a confeésion of responsibility
or a confessicn of willingness to be sentenced, waives his right to
contest the charges against him waives, his right to a jury trial, waives
his right to confront the witnesses against him and accepts a finding
of criminal responsibility by the court. kBecause'of the waiver of
constitutional rights involved and the willingness to accept judg-
ment, a plea of guilty is necessarily a significant and serious acti~-
vity within the criminal justice system.

It is impossible from the statistical breakdown of cases to be
certain howymany of th?fe pleas evolve from negdﬁiations between the
government's represent;Eives, prosecuting attorneys, and defendants
and their ?ounsel, with respect to the outcome‘of the case., Defen-
dants are generally willingito plead guilty in exchange for consiﬁér-
ation of varioﬁé aspects of’their criminal charge: dropping certdin

v
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parts of the charges, making arrarigements as to the length of sentences,
o? offering probation."Without the plea of guilty, the present crimin-
al justice system ﬁbuld not be able to function. If guilty pleas were
eleminated from: the syétem, we would have to find‘resources to try tens
of thousands of additional cases in Texas. It is doubtful that such
resources are available.

There are certain impoffant implications to the plea system. When
a prosecutor agreeé to accept‘a plea of guilty to avlesser offense or to
ask for a specific sentence disposition in exchange for a plea, he is,
in féét, removing from the judge or jury the right to sentence the de?
fendant for the offense committed. Sincé the legislature has set a
particular range of punishments, the prosecutor, by offering a reduced
charge, eliminates the opportunity for the range of punishments to
apply. It effect, the citizens' judgment with respect to the range of
punishments as expressed through the 1egislatiVe process is supérceded
by the prosecutor's dealings.

In addition, insofar as he does determine a sentence- through the
plea process, the prosecutor removes flexibility from the corrections
system and from the judge in determining what is the best corrective
or rehabilitative alternative with respect to sentencing. It can be
argued that the prosecutor, in fact, does not control sentencing, but
that th. judge or jurw controls it. It is o secret, however, that
plea negotiations are basically honored by the courts of thé State of
Texas as they are throughout the Upited States. TIf the judges began
not to honor plea negétiations and ‘to set independent or separate sen=

tences, the inducement to plead guiltyvto a particular charge would be

&
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removéd and defendants would pursue their rights to trial by jury. If
these rights were pursued, the additional thousands of jury trials weuld
force the system to grind to a halt.

An inducement to plead guilty is the fact that prosecutors gener-
ally offer and strive for less punishment in a case involving a plea
than in a case involving a trial. For example, if a prosecutor offers
a ten-year probated sentence to a defendant to plead to a robbery charge
and the defendant pursues his right to trial, the prosecutcr will very
often request that the judge or jury sentence the defendant to ten

years in prison, rathetr than probation. Quite often, if he is found

 guilty the defendant will serve a significantly longer time in prison

than he would have, had he accepted the plea negotiation. The defen-
dant's awareness of this situation produces a great deal of pressure
to'pléad guilty to a particular cfiminal charge rather than pursue
his right to trial.

It is in this regard that the ski}lful defense atﬁbrney becomes
so important. In the absence of adequéie defense protgcgion, the pres-
sures of the state to prodﬁce an agfeement’becop’ .Jesopé and the de-
fendant's ability to freely'and objectively weigh che &Qgcypunities
for a not guilty verdict at trial are diminished. Even if nc oppor-
tunity existsforacquittal at trial, the negotiating ability of the
defense coﬁnsel will determiﬁe‘gd some degree wha; sentence the defen-
dant recéives. This negotiéted sentence‘might be guite different from
the sentence defined Ey the legislatureor from.what the defendant may

need and deserve. - Negotiated sentences are primarily based on a bar-

gaining process rather than on a ffieory of corrections or punishment.
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As often happens in criminal cases, the defendant is pressured
to plead before the appointment of counsel. Rejresentatives of the
prosecutor will confront him with an offer giVing him immediate in-
ducements to deal with the state in the absence of counsel. The in-
equality and disadvantages to the defendant in this kind of system
are clear. As can be seen, non& of this has particular‘constitutional
ramifications since the Supreme court>? has in essence validated the
plea system. What it does say is that in 1egislative1y defining the
powers of the prosecution, firmer statutory guidelines are needed to

control the system to ensure fairness and to ensure that the’ interests

of the public and the defendant are served by the plea negotiation

system.

Sentencing
In most cases, the‘prosecuting attorney will make a recommenda-=

tion to the judge or';ury concerning the sentence to be assessed.
Often, a prosecuting attorney in his adversary role will vigorously
argue for a specific sentence to be assessed citing the nature and
severity of the crime and the background of the defendant in support
of his pOSltlon* ‘Often, theieffectiveness of the prosecuting attorney
will be Judged by the length of sentence he procures, it taCitly being
assumed'that a séatence of 3,000 years indicates a better job by the
prosecutor thanya sentence of thirty years. The fundamental difficulty

with this role is that the direct partiCipation of an advocate in Sen-
tencing tends ‘to break down objective Judgment and substitute partisan

involvement which may be inconSistent With dOing justice. The Amerie

T
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_can Bar Association-Project on Standards for Criminal Justice suggests:

Too little attention has been given to the role

of the prosecutor in sentencing. What study

there has been suggests that too often the par-
ticipation of the prosecutor has been in a sense
both too broad and to¢ narrow. . The excess breadth
consists -of the tendency of prosecutors to make
unsolicited sentence recommendations to sentencing
judges and to seek to make a reputation or gain
political advantage by news accounts of the sever-
ity of the sentences he demands. The undue nar-
rowness pertains to the refusal of some prosecu- .
tors to play any part in supplying available infor-
mation helpful to informed sentencing and the cor-
rection of the inaccuracies of pre-sentence reports.
To improve the process of sentencing in the admin-
istration of criminal justice, a critical stage

in the eyes of both the defendant and the public,
the prosecutor must reappraise his role and func-
tion in both these respects and recognize that as
an administrator of justice his function reaches
beyond the verdict and covers the whole spectrum
of criminal justice; even though his role may be
secondary to other participants in some phases,

The standards further provide:

Role in sentencing.

(a) The prosecutor should not make the
severity of sentences the index of his effective-
ness. To the extent that he becomes involved in
the sentencing process, he should seek to assure
that ‘a fair and informed judgment is made on the
sentence and to avoid unfair sentence disparities.

(b) Where sentence is fixed by the judge
without jury participation, the prosecutor ordin-
arily should not make any specific recommendation
as to the appropriate sentence, unless his recom~
mendation is requested by the court or he has
agreed to make a recommendation as the result of
plea discussions.

(c)  Where sentence is fixed by jury, the
prosecutoz should present evidence on the issue
within the limits permitted in the jurisdiction,
but he should avoid introducing evidence bearing
on ‘sentence which will prejudice the jury's deter-
mination of the issue of guilt.

The importance of a prosecutor reappraising his role and.following the
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. above standards cannot be overemphasized. A recent study of the Harris ﬂ; totally undermine the defendant's right to representation at trial
County District Attorney's Office concluded: , : & At the same. time, inadequate understanding of the prosecuting attor-
(t)he Harris County system of criminal justice - ney's role and too broad discretion cbuld lead to serioué problems in
is dominated by the District Attorney's office 4 ; 1 ' . -
. . . Except in one area (investigations pre- : : T the administration of justice in Texas. The key to solving these pro-

1iminary to the bringing of charges), the Harris

County office exercises almost complete control blems is legislative action supported by informed public opinion.

over a case. Interviews with the assistant i
district attorneys assigned to the criminal dis- , g On the basis of the above, the following are recommended :
trict courts, with former assistant district .
attorneys, and with criminal defense attorneys , ~ vﬁ- (1) that the prosecuting offices be required to follow the
have affirmed this statement in the realm of ‘ o American Bar Association's standards with regard to
criminal sentencing. As one former assistant S sentencing practices;
district attorney, who wished not to be iden- .
. tified, put it: YA district attorney is not - o = (2) that the measure of effectiveness of the prosecuting
v_) limited a great deal by the judge".*0 , o offices be divorced from the conviction'rate;
It appears that justice is best served when the district attorney is not . (3) that a statutory scheme be enacted for the appointment
' - | O by the courts of special prosecutors for the prosecu-
involved in sentencing but rather serves the public interest by ensuring 13 : tion of cases which the prosecution attorney will not
, : & prosecute; ' :
a fair outcome.41 - : : v ] ; =
| , ‘ ) (4) the formation of some administrative technique to
The defense function at sentencing requires that the defense attor- 3 guide the publication of standards for prosecutorial

discretion;

ney continue his acfive involvement in the case. All too often, defense ‘ ‘
(5) the creation of a public defender system to protect

counsel assumes that his job ends at the jury verdict. A good defense g the constitutional rights of indigents in criminal
P : : cases.

attorney can aid the sentenciag process by seeing that the judge has all
the relevant facts at sentencing and by suggesting sentencing alterna-
tives. As an officer of the court, he can also see that accurate repre-

sentations concerning the defgndant are presented to the judge or jury.

"Recommendations .

Although the existing Texas Constitution does mot present major
problems concerning the prosecution and defense functions in the cri- e
minal justice system, there are substantial non-constitutional weak-

nesses in both roles. TLack of adequate support for defense attorneys

and the lack of aﬁpﬁblic defepder system in Texas weaken and perhaps
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CHAPTER IV
THE JUDICIARY

John E. Kennedy
Southern Methodist University
School of Law

The Present Court System in Texas -

General Court Structure
"The Texas Constitution of 1876, as amended in ‘1891, provides

in pertinent part:

Sec, 1, JUDICIAL POWER: COURTS IN WHICH VESTED,

The judicial power of this State shall be vested

in one Supreme Court, in Courts of Civil Appeals,

in a Court of Criminal Appeals, in District Courts,

in County Courts, in- Commissioners Courts, in Courts

of Justices of the Peace, and in such other courts

as may be provided by law.
Thus . certain courts named above are declared to exist by the express
language of the constitution while other courts are allowed to be
created by the legislature. This distinction has led to a dichotomy
betweszn ''constitutional courts” and 'legislative courts.'" At the out-
set, it should be noted that the implementing legislation for the trial
court level is not uniform on a statewide basis, but varies from county
to county, so that it is very difficult to describe "a court structure

at the trial level in Texas.  Instead, there are multiple structures

unique to each county.2

&
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Constitutional courts

Supreme court

Texas, unlike ;ost other states, has two courts of final juris-
diction: The Supreme Court of Texas, which hears only civil cases
(including decisions under the juvenile statutes) and the Court of
Criminal Appeals, which hears only criminal caées. The Texas Supreme
Court is composed of a chief justice and eight associate justices who
are elected for six-year overlapping terms.> Under the constitution
the Supreme Court is given power to exercise both appellate and
original j‘urisdiction.4 The appellate jurisdiction of the Supreme
Court is limited, except in ;ases of direct appeal from thé trial
court, to questions of law a;ising from cases in which the court of
civil appeals has appellate jurisdiction.5 The Supreme Court may not,

unless authorized, exercise appellate jurisdiction over original actions

in the court of civil appeals.6

Court »f criminal appeals

The Texas Court of Criminal Appeals was established in 1891 by
article V, section 4 of the comnstitution, superseding a court of appeals
which had both civil and criminal jurisdiction from 1876 to 1891. 1In
1966, a revision increased the number of judges from three tb five,
one of whom must be presiding judge. Their qualifications are the
same as those of associate justices of the Supreme Court of Texas, and
they are elected for six-year overlapping terms./ The Court of Criminal
Appeals hés appéllate jurisdiction co-extensive with the limits of the

*

DN . ) . .
state in all criminal cases, and the court and its judges have the
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power to issue writs of habeas corpus and such other writs as may be
necessary to enforce its own jurisdiction.® The Jjurisdiction of the
court is appellate, except in the matters of writs of habeas corpus;

and it is the court of exclusive, final jurisdiction in criminal cases,

Courts of civil appeals

The Courts of Civil Appeals were eétablished by afticle V, sec-
tion 6 in the 1891 amendmenté to the constitution of 1876. There are
fourteen such courts, each of which has a chief justice and two asso-
ciate justices.9 ‘These courts are numbered according to their respec-
tive geogfapﬁical districts. Each court hasvjurisdiction to hear
appeals from civil cases in the trial courts within its district;
Qualifications for the justices are the same as those for members of
the Supreme Court of Texas.10

The constitution provides that courts of civil appeals shall
have appellate jurisdiction co-extensive with the limits of their
respective districts, extending to all civil cases of which the dig-
trict courts or county courts have original or appellate jurisdiction,
under such restrictions and regulations as may be prescribed by law.ll
Under this power the legislature has provided for appellate jurisdic-
tion over final judgments rendered in the district courts and county
courts where the matter in controversy exceeds $100112

It is important to note that the jurisdiction of a court of ecivil
appeals extends to civil cases only. Thus case law has had to define its
relationship of the Texas Courts of Civil Appeals to the Court of

Criminal Appeals. For example, suits in behalf of the state to recover
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penalties and forfeitures are not criminal cases, but civil cases over
which a court of civil appeals has appellate jurisdiction. Thus, al-
though the Court of.briminal Appeals does have authority to determine
the validity of motor vehicle muffler laws as criminal statutes,13 a
court of civil appeals may determine the validity of such laws where
the rights of a party are affes;ed by their operation.14 Although the
Court of Criminal Appeals is not boﬁnd by holdings of a c¢ivil court,
such determinations are pérsuasive whenkthe validity of those laws is
before the Court of Criminal Appeals.15

The justices of the courts of civil appeals theoretically may
not exchange benches or sit‘for each other. An element of flexibility
however was added by‘article 173816 which authorizes the Supreme Court
to équalize the dockets of the courts of civil appeals by transferring
cases from one court to another and permits the justices to hear
transferréﬂ cases in the courtrobms of the courts frém which they
were transferred.-/ Because secticn 6 of article V states that each
court of civil appeals 'shall consist of a Chief Justice and two Asso-

]

ciate Justices," a constitutional amendment would be required to add

more justices to existing courts of civil appeals.

Distriect courts

The constitutional trial court of general civil jurisdiction is
the district court.‘,It also has criminal jurisdiction over felonies
and a narrow range of misdemeanors. As will be noted later, other
courts have initial jurisdiction over most misdemeanors and civil

commitment. - Article V, section 8, of the constitution providesfin
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bertinent part:

JURLSDICTION OF DISTRICT COURT, The District
Court shall have original jurisdiction in all
criminal cases of the grade of felony; in all
suits in behalf of the State to recover penal-
ties, forfeitures and escheats; of all
cases of divorce; of all misdemeanors involving
official misconduct; of all suits to recover
damages for slander or defamation of character;
of all suits for trial of title to land and for
the enforcement of liens thereon; of all suits
for the trial of the right of property levied
upon by virtue of any writ of execution, seques-
tration or attachment when the property levied
shall be equal to or exceed in value five
hundred dollars; of ail suits, complaints or
pleas whatever, without regard to any distinc-
tion between law and equity, when the matter
in controversy shall be valued at or amount to
five hundred dollars exclusive of interest; of
contested elections and said court and judges
thereof, shall have power to issue writs of
habeas corpus, mandamus, injunction, and certio-
rari , and all writs necessary to enforce their
jurisdiction, ‘

Each district judge is elected and must have been a practicing
lawyer or judge of a court for four years and a resident of the distriet
in which he was elected for two years, both immediately preceding his
election. Each judge is elected for a term of four years and receives

an amnual salary from the state of $20,000, which in maﬁy instances is

supplemented by funds from the counties in his judicial district,l9
There is a restriction in the constitution which technically
prohibits the creation of multi-judge district cdurts and thus embalms
the 19th century concept of "one judge-one court.” The constitution
provides that the state shall be divided into judicial districts, and
from each district "there shall pe elected...a Judge.”zo This consti-

tutional anomaly providing for "single judge district courts" has




84

presented a problem in the metropolitan centers which need many’
judges and where the natural solution would be to appoint multiple
judges to the same digﬁrict. If the requirement were literally
applied?the large cities would be faced with gréat administfative
difficulties in having many district courts, each geographically
exclusive. The expedient solution, devised by the legislature
with the approval of the Supreme Court,21 has been to create multi-
geographically concurrent district courts and to allow the judgés
of the multi-district courts to sit within only one district. How-
ever, straightforward constitutional authority would provide a

better solution.

County courts

The county courts were established in 1876 by article V,v
section 15 of the constitution. Each county in Texas has a county
court and a judge who is elected for a four-year term. The legis~

lature determines the salary or salary range, which is paid by the

county and which generally is determined in relation to the popula-

tion of tﬁe county. The 'constitutional" county courts are to be
distinguished from "county courts at law" which are established by
the constitutional provision allowing the legislature to establish
"other courts.”22 There are 254 counties and therefore 254 constitu-
tional county courts in Texas,

The constitution provides that the jurisdiction of the county
courts shall extend to:

Original = jurisdiction of all misdemeanors of which
exclusive original jurisdiction is not given to

85

the Justices' Courts as the same is now ot may
hereafter be prescribed by law, and when the
fine to be imposed shall exceed $200, and that
shall have exclusive jurisdiction in all civil
casés when the matter in controversy shall ’
exceed in value $200, and not exceed $500, . ..
. . and concurrent jurisdiction with the Dis-
trict Court when the matter in controversy
~shall ‘exceed $500 and not exceed $1.,000, . . .
. . but shall not have jurisdiction of suits
for the recovery of land. ’

They shall have appellate jurisdiction in

cases civil and criminal of which Justice Courts
have original jurisdiction, . . . . In all
appeals from Justices Courts there shall be a
trial de novo in the County Court, and appeals
may be prosecuted from the final judgment ren-
dered in such cases by the County Court, as -
well as all cases civil and criminal of which
the County Court has exclusive or concurrent or
original jurisdiction of civil appeals in ciwil
cases to the Court of Civil Appeals and in such
criminal cases to the Court of Criminal Appeals,
with such exceptions and under such regulations
as may be prescribed by law.

"The County Court shall have the general juris-

diction of a Probate Court; they shall probate

wills . . . . appoint guardians of minors,

idiots, lunatics, persons no%SCompos mentis,

and common drunkards . . . .7 :

One does not have to be a lawyer to recognize that this provision

generates two major problems: (1) conflicts of jurisdiction between
the county and district courts; and (2) conflicts of jurisdiction

between the county and justice of the peace courts.  For example,

while it is clearly established that county courts have exclusive ori-

. ginal jurisdiction in matters of probate, only the district court has

jurisdiction to zunstrue a wi11,24 or to determine the title to real

25

or personal property claimed by the estate, or to decide a claim

against an estate after it has been denied by the executor, administra-
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tor or guardian,26 unless such claim is within the county court's civil

jurisdiction. Whenever such issues arise, independent suits must be

- .

prosecuted in the district court and t%e jﬁdgment must be certified to
the county court for observance.27
However, some element of flexibility is provided by another incon-

sistent and ambiguous provision. Section 22 of article V of the consti-
tution provides:

The Legislature shall ha&e power, by local ox-

general law, to increase, diminish or change the

civil and criminal jurisdiction of County Courts,

and in cases of any such change or jurisdiction,

t@e Legislature ‘shall also conform the jggisdic-

tion of the other courts to such change.
This section has been held to authorize the legislature to inérease the
jurisdiction of the county court by giving it jurisdiction concurrent
with the justices of the peace,29 and also to take away civil and crim-
inal jurisdiction of the county courts and transfer it to the district
court.30 This power tb diminish or‘increase the jurisdiction of the
county courts in particular counties has been exercised frequently by
the legislature.3l However, the. power does not extend to probate matters,
which have been held to be neither "civil' nor "criminal" within section
22; consequently, the probate jurisdiction of the county court is said
to be exélusive.32

The qonstitutional county court, though it still technically has

jurisdiction, apparently has ceased to exist as an operating judicial
court in,most'urban counties and has functionally been supplanted by

legislative county courts with concurrent jurisdictio_n.33 -In urban

counties. the one constitutional county judge is primarily and often
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exclusively occupied with his administrative duties as presiding officer
of the commissioners court, which is not a judicial court but rather the
governing body of the county. However he does hear mental illness cases

concurrently with other legislative county probate judges.34

Justices of the peace courts

The office of the justice of the peace was established by article
V, section 18, of the constitution. The justice is elected for a four-
yeaé term and his salary is determined by the county commissioners courf;BS
There are no specified qualifications to holding office, The constitution
provides that each couﬁty be divided by the county commissioners court
into not less than four, nor more than eight justice precincts. A’
justice of the peace is elected within each precinct except that in any
precinct with 8,000 or more inhabitants, two justices are elected. There
were at last count 892 justices of the peace in Texas .30

Under the constitution, justice courts have jurisdiction in criminal
matters where the penalty is $200 or less; in civil matters where the
amount in controversy is $200 or less, and where exclusive jurisdiction
is not given to the district or county courts; and such.other jurisdiction,
criminal and civil, as may be provided by law.37 It is further provided
that "appeals to the county courts shall be allowed in all cases decided
in justice coufts « + . 3 and in all criminal cases undér such regulations
as may be prescribed by law,"38

It is now provided by statute that some statutory county courts have

concurrent jurisdiction with that of the justice courts in those counties,3?
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Legislative or statutory "other courts”

As noted above, article V, section 1 of the constitution, provides
that the "judicial power of this State shall be vested . . . in such
other courts as may be provided by law."*0 1t further provides that:

The Legislature may establish such other courts as

it may deem necessary and prescribe the jurisdiction

and organization thereof, and may conform the juris-

diction 2{ the district and other inferior courts

thereto.’
Legislative and judicial reconciliation of these provisions with the
constitutional grants of jurisdiction to specific courts, has resulted
in a compromise. Under this compromise the legislature has power to
create "'statutory" courts with powers concurrent with the Yeonstitutional

courts, so long as the "statutory” courts do not deprive the "constitu-

tional' courts of their constitutional jurisdiction.

Criminal district courts

The statutes creating criminal district courts typically limit their
jurisdiction to criminal cases and provide that the regular district courts
shall have no criminal jurisdiction.42 There may be a difference of opin-
ion betwedi the Court of Criminal Appeals and the Supreme Court as to the
constitutibnality of such provisibns. “The Court of Criminal Appeals has
stated that the constitutional power of the legislature to '"conform the
jurisdiction of the other district and other inferior courts” authorized
the legislature to give "exclusive" jurisdicﬁion to the criminal district
courts.éBf The Supreme~Court,‘hbﬁever, has repeatedly held that the
legislature cannot reduce the jurisdiction of a constitutional district

court{._44 In Loxd v. Clayton,45 the Supreme.Court held that although the
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statute creating the 136th District Court of Jefferson County expressly
limited its jurisdiction to civil cases, and other legislation purported
to give exclusive jurisdiction of criminal cases to the Criminal District
Court of Jefferson County, the 136th Court was nevertheless a constitu~
tional district court with full power to impanel a grand jury, receive
an indictment, and try the accused. But whatever difficulties may exist
in creating district courts with civil jurisdiction only, it is settled
that the constitutional power to establish other courts" does authorize
the legislature to establish district courts with criminal jurisdiction
46 . . . . I
only. Similarly, it appears that criminal district courts may also be
granted limited jurisdiction over certain types of civil cases, such as
those involving domestic relations and payment of taxes.47
Even though the legislative treatment of statutory district courts
remains ad hoc, county by county, recently, there has been a welcome
trend away from narrow jurisdictional restrictions on statutory district
courts. For example, the 1963 statute creating one new civil and one
new criminal district court for Dallas County provides:
The said court shall have and exercise, in addition
to the jurisdiction now conferred by law on said
Courts, concurrent jurisdiction coextensive with
the limits of Dallas County in all actions, proceed-~
ings, matters and causes, both civil and criminal,
of which district courts of general jurisdiction
are given jurisdiction by the constitution and laws
of the State of Texas.
Domestic relations courts
Courts of domestic relations are creations of statute and have

resulted from the need for a specialized response to large volumes of

cases in particular counties. The judges of these courts are paid
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exclusively by the county while the salary is determined by the legis-
lature in the statute creaﬁing the court. The result is that some of
the judges have definite salaries set while others have a minimum or
maximum salary scale; still others are paid the equivalent to the total
(state basis plus local supplement) salary of a district or other judge.49
There are twenty-eight such courts in Texas.so Their subject matter
jurisdiction may include areas 6f juvenile law’ ! as well as family law.

The justificatioen given for these courts is that they permit more
continuity in domestic relations matters than was possible when such
cases were rotated among the district judges on a short-teim basis.52
These courts share the classic weakness of specialized courts with
limited jurisdiction'in being unable to'give full relief. TFor example,
there are numerous cases where these courts cannot give complete relief
because title to real estate or the interests of third persons are
involved.53

'Conceptually, a domestic relations court should be thought of as
a "statuto?y” district court exercising 1essér but included concurrent

jurisdiction with a constitutional district court >

Juvenile courts

Statutes provide that district courts or county gourts may be
designated as juvenile courts of the”counties in which they are 1ocated,55
and in some instances the legislature has established a separate juvenile:
court for certain countiés‘56 Separate juveﬁile'courts have been upheld‘

under the constitution;57 Tt seems that a juvenile court may be either

an existing constitutional district court, a county court, a criminal

o
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district court, or a specially created court. Again, such a system

creates the possibility of c¢onflicts in jurisdiction_s8

Probate courts

Although the constitutionél county court has the genefal juris;
diction of a probate court,59 the 1egislature has creatéd, by spéciél
acts, courts for certain counties known as probate courts.60 The |
judges of probate courts have the authority to hear and determine
matters relating to these procéedings in tﬁe same manner and with
the séme powefs as are vested in the constitutional count& judgéé:61

‘While the constitutional ﬁfobate jurisdiction of the.codnty
court is éaid to be exélusivé,62 ﬁthef courts with concurrent’préﬁate
jurisdictioh may bé established if ﬁo attempt is ﬁade to deprive tﬁé‘

constitutional county court of its "constitutional" probate jurisdic;

tion.63

County courts at law

The constitution provides for a county court with a single jdége
presiding. 1In ﬁroviding additional judges to handle countj court liti-
gation, the legislature has not attehpted‘to increase the number of
judges of“the constitutidﬂal county courts, ﬁerhaés because secti&n 15
of article V of‘the constitution provides for the election in>each
county of "a" county judée ﬁho is also made presiding officer of ﬁhé
county commissioneréhcourt by section 18:64 COnseduéntly, separate
courts have Been crea%ed‘under Ehe'pbwer granted iﬁ ﬁbe first paragrabﬁ

of section 1 to "establish such other courts as it may deem neééssary

and prescribe the jurisdiction and organization 'thereof.”65
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A whole class of statutory county courts has been formed,'uﬁon
each of which the legislature has conferred some portion of the juris=
diction of the constitutional county courts. These courts have various
names and are granted a variety of subjectfmatter jurisdictions from
county. to county. It seems settled that these courts have a legitimate
existence under the constitution as "other' courts established by the
legislature undervarticle V, section l.66

As of 1971 there were 57 county courts—at—law.67 Thé statutes
establishing these courts generaliy authprize the judges of courts of
like jurisdiction in the same county to transfer cases, exchange benches,
and sit for.each other.68 Nevertheless these are distinct tribunals,'as
illustrated by cases holding that one county courﬁ-at;law cannot set
aside an execution sale had in another, and thaf one court has no
jurisdiction of a condemnation case upon filing of objections to the

award of special commissioners appointed by the judge of another court.69

Municipal courts

Municipal courts were created 'in each of the incorporated cities,
towns, and villages” 5f the state by statute in’1899.70 These courts,
originally known as ''corporation courts,"71 are presided over by personsk
specificélly elected'or appointed to be judge of the court and inkthe
absence of such a person, the mayor serves ex-officin as the judge of
the court.’? As a result, a court with a judge exists in every city,
town and village in the state, regardless of the city's size or need,
and iﬁdeed, regardless of ﬁhether the city‘officials evén know of thé

court's existence,

e TN
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The municipal courts have original and exclusive jurisdiction.
over cases arising under the ordinances of ‘the city and concurrent
jurisdiction with the justice of the peace courts over offensas arising
‘under the criminal laws of the state, punishable by fines of $200 or

less. These courts are clearly "other courts” created under Section

1 of Article V of the constitutior,’%

Small claims courﬁs

Additionally, the legislature has created a court of inferi;r‘
jurisdiction, known as the small claims court, in which the justices
of the peace sit as judges.75 This court has concurrent jurisdiction
wjth justice courts in actions for the recovery of money where the
amount invdlved, exclusive of costs, does not exceed the sum of $150,
and in some cases $200.¢76 The court is not available to the voluntary
assignee of a claim or to”anyone'engaged in the business of lending
money at interest or to any collection agency or agent.77 While the
small claims courts were established with the intent to provide a
suitable forum for minor civil litigation, they have not been completely
successful. Indeed, a study of small claims courfshas conélu&ed>that
measured by its objectives, "(i)t is clear that the plan so boldly

conceived in-l953 has been a failure."78

Distribution of Power to Impose Criminal Sanctions

. Both the constitution and the code of criminal procedure provide
that the Court of Criminal Appeals shall have appellate jurisdiction
coextensive with the limits of the state in all cfiminal cas:és.79 This

Jurisdiction is exclusive and all-encompassing.
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DPistrict qourts

.80 . .  ded
In accord with the const1tut10n8 the legislaturc has provi

that the district and criminal district courts shall have original
jurisdiction in criminal cases of the grade of felony, as well as o

8l 1p counties in

all misdemeanors involving official misconduct.
which the county court does not have criminal jurisdiction, all crim-
inal judgments from justice courts are to be appealed directly to the

. . 82
district criminal courts.

County courts

.

The county court has original jurisdiction of all misdemeanors '
of wﬁich exclusive original jurisdiction is not given to the justice
courts and when the fine to be imposed EXCeeds$200.83 In all appeals
from the justice courts there shall be a trial de novo in tﬁe county
court, and if the fine imposed in the county court is more than $100,
then appeal will lie from that court directly to the Court of Criminal

A,ppeals.s4

»

Justice of the peace courts |
Justices of the peace have constitutional jurisdiction of crim-

i i 5 t
inal matters in cases where the penalty or fine to be 1mpos§d may no

be more than $200, and such other criminal jurisdiction as may be

. . . this
provided by law.89. The code oﬁ'crlmlnal procedure 1mplements‘ i

Ty 86
constitutional grant of Jurlsdlctlpn.
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to the corporate limits of the city, town or village and to crimes
arising under ordinances of the city, town or village.
j;fisdiction concurrent with justices of the peace in any precinct in
whick the city is located but only in criminal cases in which maximum

punishment is by fine alone, not exceeding $200,87

Power to impose civil commitment in Texas

The judicial power to impose civil commitment in Texas encompasses

three types of incompetents:

(3) narcotic addicts.

sition of estates is granted by the constitution to the constitutional

county couxrts:

The County Ccurt shall have the general jurisdic-
tion of a Probate Court; they shall probate wills,
appoint guardians of minors, idiots, lunatics, .
persons .aon compos mentis and common drunkards,
grant letters testamentary and of administration,
settle accounts of executors, transact all busi-
ness appertaining to deceased persons, minors
idipts, lunatics, persons non compos mentis and
common drunkards, including the settlement, parti-
tion and distribution of estates of deceased

persons and to apprentice minors, as provided by
law.,

Mentally ill

The legislature has provided that the county courts, and probate

courts (county courts-at-law) shall have jurisdiction te commit mentally

111 persons to community mental health centers, and to community mental

health and mental retardation centers.89

They also have

(1) the mentally ill; (2) alcoholics; and

The basic jurisdiction for commitment and dispo-

, At one time it was unclear whether the constitutional county court
Municipal courts
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A later act of the 55th Legislature90 clarified this question and gave
concurrent jurisdiction to constitutional county courts and probate

courts. 91

Alcoholic commitment

For a person to be committed as an alcoholic under‘the Texas
statute,92 the fact of alcoholism must first be proved to the county
court upon petition or application. Jurisdiction is vested in Vthe
county judge of the county where an alleged alcoholic resides."93 It
is unclear whether this jurisdiction is also given to county courts-
at-law, but there is some indication it may not ped* The legislature
has provided, however, that any judge of any court may, upon finding
a person guilty of violation of a misdemeanor,‘which act resulted
from chronic alcoholism, remand such a person (if over eighteen years
of age) to the Texas Commission on Alcoholism for ninety days in lieu

95

of sentence.

Commitment.of narcotics addicts | B
The Texas Legislature has provided that the county judge may
commit to a mental hospital upon petition any person who "is addicted
to narcotic drugs and requires hospitalization in a mental h°$Pita1U
for hiskown welfarekand protection or the‘protection’of others{"96
| TniSLStatute apparently grants jurisdiction concurrently'witn
COns%itutional‘countyvjudges and county’courts at law. ’lnka.recent

.97
case, Berney V. State,

the Texas Supreme Court affirmed a probate.

ourt s dismissal of an application for civ1l commitment’underuthe

V ‘ 1
'statute. The affirmance was not based ‘upon the county court's
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exclusive jurisdiction (which would have excluded the probate court's

concurrent jurisdiction) but rather upon the fact that an indictment

had been returned, conviction had, and the alleged addict was already

in custody of the Texas Department of Corrections. In other words,
the jurisdiction of the criminal district court had wvested prior to
that of the probate court indicating by negative implication that if
the jurisdiction of the criminal district court had not been invoked,
the probate court would have valid jurisdiction to enter a commitment

decree. Hence the constitutional county court and probate courts must

have concurrent jurisdiction for narcotics commitment.

Criticisms of Present Texas Constitutional Structure

General Principles

The foregoing description of the constitutional structure, and
of legislative implementation of the Texas court system, reveals a
picture of multiple courts with epecidalized jurisdiction, subject
to no central authority. The problemvis partly conStitutional and
partly 1egielative. The general criteria for criticism of such a
system were enunciated by Roscoe Pound over fifty years ago98 and
have been carried forward by the American Judicature Socwety and the
American‘Bar‘Assoc1at10n.99 Pound. took the view that courts of lim=
ited and specialized jurisdiction are an undeveloped society s EQ.EEQ
responee‘toyimmediate needs. One drawback of éuch a system is'them
1nab111ty’of a SLngle court‘to render full relief because of lack of

jurisdiction over the subject,matter. For example, in Texas a suit

concerning title to land involved in the administration of an estate

G e
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can only be heard in district court, but a suit to determine heirship
or descent under a will may only be heard in county OT probate court.
Hence neither court, in such controversies, can render full and complete
relief.

As a superior alternative, Pound urged that.(l) such a court:

system should be replaced with one which is "unified" or "integrated,"

(i.e., "orizontally" all cases start in the same court, and "yertically"

all cases are reviewed in ‘the same court;kthus what is known as "'juris-
diction" becomes administrative convenience and all judges become
interchangeable); (2) the system should be "flexible" (i.e., court
jurisdiction and procedure are capable of change in order to meet di-
verse and evolVing needs) and; (3) the system should be subJect to
Madministrative control" (i.e., power should ex1st to manage all court
business and personnel). These general_criteria have been the starting
point for crlt1c15ms of the Texas court system ever‘since Roscoe Pound
addressed the Texas State Bar in 1919 100 | .
Judge~Clarence Guittard of'the Dallas Court of Civil Appeals,
writing in 1967, has acknowledged these fundamental critici‘sm‘s.]'01

Judge Gulttard carefully demonstrated that by means of legislationvand

“rules of procedure Texas has ”evolved " through patchwork effort and in

spite of constltutlonal restrlctlons, in the dlrectlon of Pound s 1deal
model. Judge Gulttard acknowledged however,vthat the evolutlon was
far from complete and urged in 1967 many amendments to the exlstlng”h
Jud1c1ary artlcle of the consrlrutlon,bchanges in leglslatlon, and |
effectlve use of court rules and admlnlstratlve authorlty to achleve

more eff1c1ently the same results. He advocated palnstaklng evolutlon

s—-«-—“«-—-—;.-»— e e o . w ’
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and new judges are appointed by‘the governo,r.lo4
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of details,sinc i i
_ e, hlstorrcally, Texans do not take kindly to "radical’

revision of their consti i i
s tution. Judge Guittard's approach is worth

1 . .
al, efficient and just system, by developing.a modern judicial code
2

rules of procedure and a management_system.102

Another major criterion for a modern court system is a workable
procedure for selection and retention of judges of the highest quality
The leading model for reform has been the so-calied '"Missouri Plan' for
merit selection, under which judges are proposed by a commission,
appointed by the governor, and run unopposed for reelection against
only their record, 103 Theoretically the fexas system provides for
direct popular election of judges, but as a practical matter it has to
some extent evolved into a practice under which outgoing judges resign
Thus the Texas system
is subject to the dual criticism that in theory it interjects too much
”politiCS" in the judiciary by providing for direct popular elections
and that in practice the quality of the judiciary depends in great part
upon.the appointing discretion of the governor.105

Combining the major points of criticisms of the Texas judicial
system? Justice Joe Greenhill of the Texas Supréme Court, writing in
197], restatedsome of the goals for reform in Texas: :(l)‘There‘is a -’

need for a unified or integrated court system on’ horizontal levels so

t .. N - - . . » PO ‘ ‘
hat judges and subject matter,Jurlsdlctlon of courts will be interchange-

able; “and thus-court business. and manpower'can'be handled with maximum
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. . o
efficiency. (2) There is a need for central authority for court manag

: to probi i : ewide
ment, horizontally and vertically, to probide for uniform stat

budgeting, and financing of the courts and assignment of judges. (3)

AP 106
There is a need for merit selection of the judiciary.

Reform embodying these goals would produce a number of indirect
benefits. Trials de novo on appeal from the municipal to the county
courts and from county to district courts would be eiiminated.107 The
end of limited jurisdiction would allow individual judges to give com-

piete remedies rather than partial solutions.08 Small claims and

i i ance with
minor. criminal matters would be given equal status and import

‘ 3 : . . . 3 3 . eri -
the present types of cases within district court jurlsdlctron Exp

' : 5109
I3 H o . . . ers
ments for improvement of small claims and minor criminal matt

i ' agh i icient
could be carried on more effectively through courts with suffic

. 110
logistical backing and trained judges.

Some Examples of Bad Results Flowing From
" The Texas Constitutional Structure

Justice of the peace courts

The major question iswwhat is the quality of justice in the
justice of the peace courts? ‘Since the justices of the peaCe“are not a
required to be lawyers;;and court administrationiis»highly‘informal,"V
many conclude that these courts do not really deliver Justlce1and
actually result in public dlsresPect for law. 1 ‘The Justlces ‘of the
peace respond that they deliver "grass-roots'' justice for the little

tem.llz' They
man “at 1ower cost than it takes ‘to run & formal court sys
furtherrng 1e thatfin their absence there would behr v01d 1n the resolu~

ety

atters and that the °
tion of "small" 01v1l clalms and minor crlmlnal m
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justices of the peace perform an important task without any logistical

11 : . ST A
support.: 3 One rebuttal to these arguments is that under a unified

ceurt system, the low-cost "grass roots! function does not disappear

but exists as a magistrate division of the unified court, and becomes

subject to administrative control and logistical support.ll4 The
real question then is how to improve the quality of justice that the

citizen receives in minor criminal and civil matters.115 It is sub-

mitted that the best potential for realiZing this goal lies in abolish-

ing justice of the peace c:ourts.ll6

Aside from general debate about the quality of justice in these

courts, and whether abolishing them will in fact improve the quality’

of justice delivered, there are further arguments which point toward

abolishing the justice of the peace courts. First, it is wasteful and

1neff1c1ent to prov1de for trials de movo in the county courts for

appcals from the justice of the peace courts. 117 Second the muni—

cipal courts have concurrent Jurlsdlctlon wwth the Justlce courts 1n

criminal cases arlslng w1th1n the terrltorlal ‘limits of the mun1c1pa1-

1ty.118

A third, more'important ground for questioning'the continuation

of the constltutlonal Justlces of the peace is thelr relatlon to the

'

criminal dlStrlCt courts in the criminal Justlce System. In addition

to thelr substantlve cr1m1na1 Jurlsdlctlon, the Justlces of the peace

perform 1mportant ”1n take” functlons for the dlStrlCt courts by

1ssu1ng warrants, rev1ew1ng p1obab1e cause for arrest and determlnlng

119
ba11 To the extent the Justlces of the peace “do not perform these
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judicial functions with independence but instead simply rubber-stamp

the wishes of the police and prosecutors, there is no screening out of
cases that go on to the district court. Thus the district court becomes
glitted with more cases, further delays result,120 and people charged
with crimes become caught in the system without adjudication of their
guilt or innocence.  Since the justice of the peace is a constitutional
officerAand not subject to direct administrative control, the criminal
district judges may have difficulty in getting the justices to coordinate
their practices, paperwork, and speed in order to ensure an efficient,

: . Lot
accountable case flow from the justice of the peace through the distri

courts,;%?

Municipal courts

Sinéé the municipai courts are not constitutional courts but
) ‘ ‘ L) ’ - 3 » . "c—
legislative courts, questions concerning the;r Judggs,‘proper JHIlSdly .
. . . N e
tion, financing, and administration are not presently frozen by th

C Stution, 12 ‘ ir impr ent can be accom-
Texas Constitution.l?? Thus plans for their 1mproyem n o8

plishédbpfiméfily by‘legislation and municipal ordinance. There are
it T sent
several constitutional aspects however. First, to the extent!the prese

‘ % = : ’ ‘ ‘. . . . ' . . urtS
constitution expressly places jurisdiction in other constltutlopai courts,
k . ! ) 3 N . - - S .

i

the most a'muﬁicipai cdurﬁ can be”given is conéurrént ju?isdictiqn.b
Second,iif a;neW constitﬁtionfwéré to foliow Pound's model and provide
fof‘only 6ne Qnified trial coufﬁ,bfhgn p#gsumab;y”the legislaturg could
'ﬁot éreatek"6£Héféﬁiegiéla£1§é“éourt§,123 énd the muni;ipal coprtg} their

R

judges and functions, would presumably be

ransferred into the unified

state trial courts.
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County . courts

A central problem with the county courts is that'they act both
as appellate trial de novo courts to the justice and municipal courts,
and as courts of limited jurisdiction in relation to the district courts.‘
From a judicial management viewpoint, the court manpower and resolirces .
are not interchangeable with the other courts, and jurisdictional
disputes cause problems of inefficiency and confusion.

An example of jurisdictional conflicp is shown in the power of
the county court in civil commitment of narcotic addicts provided there
are no pending criminal charges against t‘h_em.lz4 Patricia Berney was
indicted for sale of narcotics on October 3, 1969; Prior to trial,.on
November 7,-1969, Miss Berney's mother filed a petition in pfobate court
seeking civil commitment for Patricia based upon narcotiCS‘addiction.

On hearing, the probate court dismissed because the indictment had
already vested jurisdiction in the criminal district court. Mrs: Berney
then, in the 134th District Court of Dallas County, brought a petition
for maﬁdamus, which was also dismissed for lack of jurisdietionm. An
appeal of. the mandamus dismissal, the court of civil appeals affirmed, -
While this was going on, Miss Berney was convicted on January 30, 1970,
in Dallas County Criminal District Court No. 5 and was placed in confine-
ment until transferred to the Texas Department of Corrections on May 29,
1970.125 The decision of the court bfvciﬁil appeals was ultimately
affirmed by the Texas Supreme Court and Miss Berhey‘ié‘apparently;
sefﬁingrher“seven—year term. The staﬁemént'of 1aw"emergingkfrom this

case is that criminal court jurisdiction vesting’prior,to'filiﬁg of a~

ybpepipion>f0r civil commitment will take precedence’ over the civil pro=
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ceeding. There seems to be no logical or policy reason why this should
be so, other thaﬁ that‘a criminal court cannot civilly commit, and in a
feiony situation a county court cannot convict, so that one court's
jurisdiction must exclude the other. A decision as to precedence had -
to be made, and it was made in favor of whichever jurisdiction was
invoked first. The constitutional system leaves the choice of civil or
criminal confinement somewhere in the hands of the prosecutor, private
attorney, county judge, and district judge.
A more important criticism of the county court system, however,
’is that the éounty judge is probably not the best trained person to be
‘deciding qqestions of mental illness, alcoholism, and narcotic addiction
in civil commitment proceedings. Since the judge has a paramount role
in the quality of these proceedings in each case and has an important
long-term community leadership role in developing modern responses to
mental health problems,‘society should respond with the best possible
judges and courts for this work. However, the coﬁnty judge 'is not
necessarily, a 1awyer126 and the saiary of the cotunty court. is vari?
able,127‘with therresultithat civil commitment procedures on. a state-
wiﬁe bgsis may be very uneven.
The procegs of involunﬁary commitment. for alcoholism maj-servé

as an‘example for showing similar problems in the process for mental
illness and&na:coticsvaddictionrgommitments.lZS; An alcoholic is |
defihed'by‘the statute as a person Wh0¢doe$:one of the following things:
“he chfbniqally andvhabitually drinks alcoholic bevefages'tovsﬁch an
extenf»that hgﬁhasl"lost the;power'of‘selfycontrol;withtrESpect.;o the

use of such bevera es,"lzg-or he endangers public morals, health, safety,
= Verages, - niangers p ‘
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or welfare '"while chronically and habitually under the influence of

alcoholic beverages.”lBo

In practice; it appears that the civil commitment process for
al-ooholics in Texas is highly informal, with the court and a physician
deciding among themselves what is best for the subject of the pro-

. 131 .
ceeding. This procedure has been highly criticized for lack of

implementatiOn;of the statutory standards:

(T)o state that there-is little likelihood of
?rro? in the commitment process is meaningless
in view of the absence in Texas of procedural
safeguards to protect the alleged alcoholic
from being ‘railrocaded' into commitment or an
erroneous finding concerning his condition.

Field studies of the actual commitment process in mental illness

133

case i i ] ’
s and in narcotic¢ commitment casesl34 reveal similar need for

upgrading and reform. It is submitted that the highest status trial

judge should be utilized.in this p¥ocess.

District courts

A central problem for the district courts is that they were con=-
ceived by the constitution as 'one judge-one court" cbufts 135 yowever

much practical unification of the district courts has been accomplished

through comple i i ]
3 g ‘ plex use of legislation, court rules, and administration.l36

3

A curreqt‘case illustrates some problems that remain. In the case of -

. 137 . ,

Johnson v. Avery, Avery sued Johnson in a district court and -shortly
thereafFer Johnson brought a stit against Avery in a different district
court in the same cognty concerning the same subject matter. Avery then

sought'to abate the second suit because of the pendency of the first
. - N 4 ‘, v, o B N ‘ "

AR

.but:the s§?ond district court overruled his plea on the ground that
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Avery had fraudulently induced Johnson to delay filing his suit. Avery
then sought and obtained a temporary injunction from the first court to
restrain Johnson from prosecuting the second suit, after a hearing in
the first court lasting nine days. The court of civil appeals affirmed
the injunction, but the Supreme Court reversed on thé ground that the
second court had the right to determine whether Avery was estopped by
e

his fraud to assert the prior active jurisdiction of the first court . 138
While the case may be an extreme example, it reveals the basic defect in
a system which allocates courts business by grants of jurisdiction of
the subject matter, as opposed te‘a system which creates one court

with total subject matter jurisdiction and provides for administratlve

assighmeht of cases to judges and divisions of the court.

Court of criminal appeals

It is arguable that maintaining separete, constitutional,hfinal
appellate courtsfor civil and criminal cases is more efficient and hence‘
desirable. There are cogent reasons for abollshlng such a system, ‘how-
ever., First allocating Jud1c1al business by jurisdiction of the subject
matter w1th ultimate authorlty split between two courts, leads to jurise
dlcelonal‘confllct over what 15 civil and what is 'crlmlnal and who hash
the last say. Second from an admlnlstratlve v1ewp01nt. flex1b111ty
is lost in the 1nab111ty to 1nterehange c1v11 and criminal appeilate
Judges.139 Third, and most 1mportant1y,»some critics feel there can‘be
a loss of perspectlve in specxallzed Judges, and an‘eros1on of thelr

ablllty to brlng fresh 1n31ght and 1nnovat1ve solutlons to old problems.

On these gfounds, Juage irving Goldberg of the,United Stetes Ceert.of

. i
A Ao b a1 it e ok i

107

Appeals for the Fifth Circuit, an eminent Dallas lawyer before going

on the federal appellate'bench, argues against any attempt in the name

of efficiency to convert the generalist federal judge into a sPecial-'

140

ist. In any event, if there is werit in the specialization of

judges, it can be accomplished by administrative division with sub-

stantially the same result, without the structure being permanently

frozen into the constitution.

Trendes in Other States

Unified Judiciary

As previsously noted, Roscoe Pound laid the theoretical ground-

work for reform of state court systems,141 and the American Judicature

Society has been the lead force in advocating implementation of those

reforms throughout the states.142 Because each state system is unique,

and is continually changing, it is difficult to categorize the systems,
except by a few major characteristics.  Writing in March 1973, Mr. R.

Stanley Lowe, Associate Director of the American Judicature Society,

made an attempt to categorize court systems in relation to their degree
of uniflcation.143 First, however, he points out the difference between

structural, versus administrative or de facto unification. Structural

refers to constitutional and legislative definitinon of the system, where-

as de facto or administrative refers to the way the system is working

in fact, regardless of its’ structure.144 Llsted below are 12 jurisdie-

tions Lowe describes as,having achieved both structural and administra-

‘tive unification of their court systems, along with~paraphrasesvoﬁfsome

I
of Lowe's comments:
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Alaska-model of simplicity .
Colorado=~three level plan demonstrates effeqtlv?
unification through strong administration

Florida-as of March 14, 1972

Hawaii~ ' o

Idaho-example of unifying a proliferated judicial
system by statutes into a two-level system

Illinois-model system admired by most court experts

New Jersey-pioneer but outdated

North Carolina-

Oklahoma-

Pennsylvania-

District of Columbia- . ) o

Puerto Rico-most nearly meets philosophical ideal

Lowe lists 17 states as incorporating some key elements of court unifi-

cation where most emphasis has been on horizontal as opposed to vertical
. ‘ 146 .

unification,145 5 others as having made progress, and 4 others as

recently having approved new judicial articles in 1972 general elections

147

providing for unified court systems. He describés 8 states as being
in the process of seeking legislative authorization for court unifica-
tion,148 1 state as having rejected unification in a 1972 constitutional
convention,149 and 5 states as not having moved toward‘unification.ISO
Although Lowe does not correlate his list, the apparent source of»struc-

.

tural compafison is the Model State Judicial Article, approved by the

. 151
American Bar Association in 1962,

Merit Selection of Judges
Since 1937, the Américan Bar Association and American Judi¢ature
Society héve‘advocétéd a ﬁpn partisan court plan?sz for jgdiéial selgc—
tioﬁ ﬁh;ch wéuld "take the state ju¢ges out of politiqsras ng?rly as
may bé.ﬁ1531 Missoﬁri-wés ghe fifst Eo adgpt’the plan in 1950, thqsythe

concept»becaﬁé known as the Missouri Plan.l13%" Writing in41966, Glenn
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Winters categorized the states as follows: 123

PartisanvElectiggle states -
Non-partisan Election-16 states mostly in the Northwest
Appointment by the Executive-federal system, Puerto

Rico and 9 states, mostly in the East . e
Merit Plan-13 states i

The Missouri Plan has been subjected to close criticism, even by its

156

advocates. A recent criticism of merit selection is voiced by Profes- s

sor Maurice Rosenberg, specifically in relation to simultaneous trends I

toward unification of courts.td7 Professor Rosenberg says the hardest

job under any system is to induce good lawyers to sit on "high-volume, {jf

high decibel, high-emotion’ courts, i.e., lower criminal, domestic rela-

‘tions, small-claims courts. He fears that proposals to unify and

integrate the court system, while having the goal of improving the

quality of justice in the lower trial courts, may simply reduce the

status and functioning of the existing "higher status" trial courts

and drive the good judges out. TFor example, one might pose the question

whether any Texas district judge would want to hear cases now heard by

justices of the peace or municipal judges.158 Nevertheless, Profassor

Rosenberg concludes, on balance, that court unification and merit

selection are the only practical direction to take on problems of

reform.,l59

court

Justices of the Peace
'Writing in 1967, Judge Guittard noted that the officé of justice
of the peace no 1ongér exists in foufteen sfates, including Virginia,'
Ohio, Conneééicuﬁ, North Carolina, Illinois, and Michigan. Justices

of the peace have been deprived of constitutional status in Montana and
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Idaho, having been replaced by other courts on a local basis in Tennessee, -

and in-Kdnsas their civil jurisdiction has. been reduced to $1.00}160

Civii Commitment

A 1971 tabulation of tue variots state courts which administer civil
commltment procedures indicates that approx1mately half of the states
retain erisdlctlon for civil commitment proceedlng in probate, or
analagous types of courts and that the other half place the Jurlsdlc—
tion 1n>the1r state trial court of genera1 Jurlsdlction.l61 The authors
of this{comprehensive study did not express a recommendation,as to which
courts should have jurisdiction over the process of judicial hospital—
ization., - In light of their'other nine recom@endations for improyiug
the protection of-rights of peooie involuutarily commited,162 however,,
it must follow that jurisdiction should‘be Vested in the‘highest trial

court of the jurisdiction.163

'Judiciai Administration E ‘ e o
.Ernest C. Friesen and his colleaguesg.writing‘in 1971, state:
"Organization of~court systems for management ourposes is non-existent
in most states,"m4 However, since that time there has been a major
movement toward utilization of court administrators on the horizontai
level within multi=judge trialrcourts and appellate courts, and some
movement on the vertical scale, i;g_ vstate supreme court management
of 1nfer10r court systems.65 Exactly where the states are at‘thls o

time in’terme of de factofmanagement is very dlfflcult to categorlze,

..)

other than by descrlblng each state and each court. The trend is best

. s { e ,\ Sl

1ndicated by the goal stated in the 1971 Consensus Statement of the
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National Conference on the Judiciary:v

~(State Courts) should be under the supervisory
control of the Supreme Court of the state, whose
Chief Justice should be the chief executive offi-
cer of the unified court system . . . .
He should be  assisted by a statewide court
administrator, charged with responsibility for
developing and operating a _modern system of
court management . . . . 166

Proposals and Recommendations

' Chief Justice Robert W. Caivert's Task Force for Court Improve-’v
ment produced its "Proposed Judiciary Article for the Texas Coustitution”
in September,‘1972, and a modified draft wasrpresented in December, 1972,
This.proposal appears to be a unique composite of tﬁe existing~Texas
Constitution, the American Bar Association's Model State Constitution,
the National Mun1c1pa1 League s Model State Constltutlon and spec1f1c
prov1s1ons of other state constitutions. Overall, the proposal represents
a good draft, and considering the work that went into it and the political
realities relating to the people who‘support the proposal, it is reasonable
to assuue’that Calvert's proposal willlbe a starting”point from’Which
other chauées will be recommended Accordlng ly, a number of maior fea-‘
tures of the Calvert proposal should be evaluated from the perspectlve

of this report.

' The summary to Calvert's proposal characterizes one of its major
changes as . follows:

The judicial system is unified under the supervision
of the Supreme Court. Ouly two levels of appellate
courts (Supreme Court and courts of appeals) and two
levels of trial courts (district courts and county
courts. at law) are, permitted. -
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\ The changes embodied in the above summary°represent d welcome move in - ;: This‘would be “a good change. It would allow greater flexibility in
5ei’b' the directlon of an 1ntegrated unified COurt-syStemtv‘H0weVer,'the pro- g management of the caseloads and personnel of the two sets of existing
posal does not go tar enough toward horizontal 1ntegrat10n because, as ‘i‘ courts, Also, it nould‘eliminate’disputes over jurisdiction of the
; described above, it mandates two levels of trial courts. As noted o i subject matter and disputes as to which court has the final say in
! - previously, such a struCture inevitably‘causesrconfusing and inefficient '{1 grey areas; e.g., the procedures for commitment and release of people
,%” disputes over'jurisdiction of the subject matterfin the system and does ;’ acquitted of crimes by reason of insanity. Third, the judicial pers-
not allow exchange and management of Jud1c1a1 personnel between the two o }' pective of the appellate.judges, in‘deciding both civil!and criminal
o levels. More 1mportant1y, however, the contlnued constitutional’status | ;; cases would be enlarged. |
| {' of the county courts-at-law will probably invite the legislature to . ’ The remaining major changes summarized in the Calvert proposal
,; continue’their minor civil and criminal misdemeanor Jurisdiction, and ty _ appear: generally to be good ones in relation to the subJects covered
;'31 thus perpetuating the denial of a level of justice equal to that which : in this report and nelther the absence of additional changes nor the
A.fl is delivered in.the district courts. v . ; need'for more extensive change in these areas; negate the conclusion
o 1 ‘ ; , , i
éii’ Another 1mportant example is the mental commitment process, now J E é that the overall approach of the Calvert proposal provides a sound‘
fﬁi‘ allocated to the probate court. While it is true that under the proposal ? basis for revising the Judiciary Article of the Texas ConStitutiOn.
;‘t ‘the leglslature could place such jurisdiction in the dlStrlCt court, | f; N
;/; nevertheless the constitutional ex1stence of the county courts at-law ¢; -

could exert a powerful 1nfluence, based upon precedent for them to

~retain the Jurisdlctlon. Another cr1t1c1sm is that the county courts-

at-law might absorb the maglstrate ] 1n ~take" function for the felony

charges in district courts, and since the countv courtbwould not be . o SRR L o “

‘t%f"‘ ’ subject to full administrative control by the district'court, efficient‘”u
management would be hard to accomplish | .
Another maJor change in the Calvert proposal is summarized as

-followst | s E

‘The uourt of Criminal Appeals 1s*merged w1th the
Supreme Court ., . . . The Legislature is empowered»ﬂw

to give the courts of appeaISTCriminal,bas'well as ; ‘ ol : e
civil jurisdiction. : t : : ‘

-yt
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Footnotes.

1Vernon"s Anndtated Constitution of the State of Texas, art. 5,
sec. 1. Cited hereafter as Texas Constitution.

2

See Appendix A.

3Each must be a citizen of the United States and of Texas and at.
least thirty-five years of age, with at least ten years as a practicing
lawyer, or a lawyer and judge of a court of record together. The chief
justice receives an annual salary of $33,500 and each of the eight asso-
ciate justices receives annual salaries of $33,000. Ibid, sec. 2;
Verrnon's Annotated Revised Civil Statutes of the State of Texas; art.
6819a-18 (1959). .Cited hereafter as V.A.C.S,

4”Its appellate jurisdiction shall extend to questions of law
arising in cases of which the Courts of Civil Appeals have appellate
jurisdiction under such restrictions and regulations as the Legislature
may prescribe." Texas Constitution, art. 5, sec., 3. It is also pro-
vided that the legislature may allow the Supreme Court to issue writs
of quo warranto and mandamus in such cases as may be spec1f1ed, except
as against the Governor.. -Ibid. :

Squnt v. Wichita County Water Improvement District, 147 Tex. 47,
211 S.w.2d 743 (1948), '

6Nash.v, McCallum, 74 S;W.Zd 1046~(Tex. Civ; App; - E1 Paso - 1934 -
n.w.h.). Among its miscellaneous powers, the Supreme Court may impose
punishment for contempt of court, V.A.C.S., art, 1911 (Supp. 1971, and

‘has power, on affidavit or otherwise, to ascertain such matters. of fact
‘as may be necessary to the proper exercise of its jurisdictiomn. Texas

Coustitution, art. 5, sec. 3; V.A.C.S., art. 1732 (1892). The supreme
court has no advisory powers under the constitution, and the legisla-
ture may not confer such powers upon the court, Morrow v. Corbin, 122
Tex. 553, 62 S.W.2d 641 (1933).

, "?TeXas Constitﬁtion, art. 5, sec. 4. The presiding judge receives
an annual salary of $33,500, and each of the four other judges receives
a salary of $33,000. V.A.C.S., art. 6819a-18 (1957); The legislature in

1971 "provided for the designation and appointment of certain retired
“appellate judges,. district judges, or active appellate or district judges,
‘to sit as commissioners of the Court of Criminal Appeals. ~This legisla-

tion was amended durlng Qpec1al session, immediately following the
regular session, to provide for appointing a commission composed of two
attorneys-at-law, having those qualifications for the-judge of the Court
of Criminal Appeals.” Texas Criminal Justice Council, 1973 Criminal
Justice Plan for Texas (Austin, Texas: Office of the Governor, 1973),
p. 19. V,A.C.S., art, 18lle. (1971). Such commissioners are to receive
an annual salary of $33,000. There is no 1neermed1ate appellate court

for criminal cases in Texas.
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8Texas Constitution, art. 5, sec. 5; Vernon's Annotated Code ‘of
Criminal Procedure, arts. 4.03, 4.04. Cited hereafter as V,A,C.,G,P.

9The courts of civil appeals were created in 1891 in order to
relieve the congested docket of the Supreme Court, C. Guittard;
"Court Reform: Texas ‘Style," Southwestern Liaw Journal, 21 (1967),
p. 469. Cited hereafter as Guittard. Though the increase in
population and judieial business was definitely foreseen, the only :
remedy granted to deal with it was to create. additional districts
with a courts'of civil appeals in each. This process has gone on
until there are now fourteen courts of civil appeals. V,A.C,S,, art.
1817 (Supp. 1967). R

1OThey are elected to six~-year overlapplng terms and. each receives
an annual salary of $30, OOO

Npexas Constitution, art. 5, sec. 6.

L2irhe appellate jurisdiction of the courts of civil appeals
shall extend to all civil cases within the limits of their respective
districts.of which the district courts or county courts have or assume
jurisdiction when the amount in controversy or the judgment rendered
shall exceed $100 exclusive of interest and costs." V,A.C.S,, art.
1819 (1957). There is further statutory provision that an appeal or
writ of error may be taken to the court of civil appeals from every
final judgment of the district court in civil cases, and from every
final judgment in the county court in civil cases of which the county
court has original jurisdiction, and from every final judgment of the
county court in civil cases in which the court has appellate jurisdic-
tion, where the judgment or amount in controversy exceeds $100 exclusive
of interests and costs. . V,A.C.S., art. 2249 (1927). The courts and -
the judges thereof may issue writs of mandamus and all other writs
necessary to enforce the jurisdiction of the court. V.A.C.S,, art.
1823 (1923). :

1310 re Trafton, 160 Tex. Crim. 407, 271 S.W.2d 814 (1953).

. 14Department of Publlc Safety v. Buck, 256 S.W, 2d 642 (Tex. Civ.
App. - Austln, -:1953, err. ref.)

1512_59_Trafton, supra n.l13.
16y A.C.S., art. 1738 (Supp. 1963).

17see Appendix B.

18rexas Constitution, art. 5, sec. 8

rexas Cons#itution, art. 5, sec. 7; art. 16, sec. ~17; V,A.C.8S.,
&rts. 6819a-2 through 68l9a 43 (Supp. 1971).

"zoiexa_g_gcms_ti;utim., art. 5, sec. 7.

s
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21Wheeler v. Wheeler, 76 Tex. 489, 13 'S, W 305 (1890), see dlS—
cussion in Gu1ttard at 457 467

22pexas Constitution, art. 5, sec, 1.

237exas Constitution, art. 5, sec: 16.-

24Langehenn1g v. Hohmann, 139 Tex. 452, 163 S.W.2d 402 (1942);
McCarty v. Duncan, 330 S.W.2d 899 (Tex. Civ. App. Waco’— 1959
n.w.h.) v

25100es v. Sun 0il Co., 137 Tex. 353, 153 S.W.2d 571 (1941); Brown
v. Flemings, 212 S.W.2d 483 (Tex. Comm'n. App. 1919); McMahan v. McMahan,
175 S.W. 157 (Tex. Civ. App. 1915. ref.); Berry v. Barnes, 26 8. W 2d
657 (Tex. Civ. App. - El Paso, 1930 n.w.h.) :

26George v. Ryon, 94 Tex. 317, 60 S.W., 427 (1901 Marx v. Freeman,
21 Tex. Civ. App. 429, 528 W. 647 (1899 n.w.h.).

7Gregory v. Ward 118 S.W.2d 1049 (1929); ngglnbotham v. Davis,

291 S.W.2d 290 (Tex. Civ. App. - Dallas, 1949 n.w.h.); Vernon's Annotated

Texas Statutes: Texas Probate Fode, sec. 313 (1956). Cited hgreafter’gs
Texas Probate Code). ' - : ‘

28Texac Constltutlon, art. 5, sec, 22

29Gu1f W. T. & P.Ry. v. Fromme, 98 Tex. 459, 84 S.W. 1054 (1905),
Whlte v. Barrow, 182 S.W. 1155 (Tex. C1V App. 1916 n.w-h.).

: JOMuench v, Oppenhelmer, 86 Tex..568, 26 S.W. 496 (1894), Chappell
V. State, 153 Tex. Crlm 237 219 S.W.2d 88 (1949)

A C.S., art, 1970-14la (1951), V.A.C, S .4 art, 1970-310 (1964).
32State v. Gillette's Estate, 10 S.W.2d 984 (Tex. Comm'n App 1928).

However, other courts with concurrent probate. Jurlsdlctlon may be estab-
1lished if no attempt is made to deprive the constitutional county court

of its probate Jurlsdlctlon ‘State v. McClelland 148 Tex. 372 224 S w.

:’d 706. (1949)
TLEE 33See leEi text accbmpanying notes 63—69,‘»ﬁ
» 34C Gulttard _supra, note 9 at 477.
3SThe payment of justices of the peace on a fee basis was ended by

Constitutional Amendment 3 approved by the voters on Novembpr 7, 1972
‘See; Dallas Mornlng News, November 8 1972, p. 25A.

: 361973’Cr1m1nal Justice Plan fpr Texas,,p.v26
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37Texas Constitution, .art. 5, sec. 19.
381bid.

39y.A.C.S., arts. 1970-305, sec. 3 (1959) (Cameron County); 1970-
31la, sec. 3 (1955) (Potter County); art. 1970-339, sec. 3 (1955)
(Nueces County); 1970-34, sec. 3 (1925 (Tarrant.County); 1970-340-1,
sec. 3 (1957) (Lubbock County); 1970-347, sec. 3 (1959) (Nolan County).

40, :

Texas Coﬁstitution,'art. 5, sec.. 'L,

4l1pid.
425 o., V.A.C.S., arts. 1926-1 to 1926-53 (supp. 1966).
43Cockrell v. State, 85 Tex. Crim. 326, 211 S.W. 939 (1919).

#Lord v. Clayton, 163 Tex. 62, 352 S.W.2d 718 (1961); Ex parte
Richards, 137 Tex. 520, 155 S.W.2d 597 (1941); Reasonover v. Reasonover,
122 Tex. 512, 58 S.W.2d 817 (1933); St. Louis S.W. Ry. v. Hall, 98 Tex.

480, 85 S.W. 786 (1905); see Castro v. State, 124 Tex. Crim. 13, 60 S.W.
2d 211 (1933).

45163 Tex. 62, 352 S.W.2d 718 (1961).

46yu11 v. State, 50 Tex. Crim. 607, 100 S.W. 403 (1907); Cunning-

- ham v. City of Corpus Christi, 260 S.W. 266, 269 (Tex Civ. App. - San

Antonio, 1924 n.w.h.).
4TEx parte Rlchards, 137 Tex. 520, 155 S.W. 2d 597 (1941).

48V A.C.S., art. 1926—15 (Supp. 1965). Similarly, 1n Bexar County;
the former criminal district courts “have been converted into the 144th
and 175th district courts, and 'all district courts have concurrent juris-
diction in both civil and criminal cases although it is provided that the
144th and 175th shall give preference to criminal cases, and all indict-
ments shall be returned to them. The other seven district courts are
directed to. give preference to civil cases, and all civil cases are

‘directed to be filed in such other courts. V.A.C.S., art 199(37)(Supp.
1966) . A ‘

gffi ‘491972 Texas Crlmlnal Justlce Plan at I- 19.

30y .a.c.s., arts. 2338-2 to 2338-21 (Supp 1971), see 37 Tex Civ.

Jud. Council Ann. Rep 238-40 (1971)
Olipias

5ZSee-discusSioﬁ in'Guittard, supra, note 9 at 471.
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53g,p., Rader v. Rader, 378 S.W.2d 373 (Tex. Civ. App. - Dallas,
1964, -err. ref. n.r.e.) (domestic relations court has no Jurlsdlctlon
of suit for allenatlon of affectlon)

o,

© ShycHone v. Gibbs, 469 S.W. 2d 789} 790 (Tex. 1971).

55y A.G.5., arts. 2338-1, sec. 4 (1967); 2338-2 (1959).

56E .g., VLAIC.S., 2338-9 (1967) (establlshlng a juvenile court
for Dallas County, hav1ng coneurrent jdrisdiction with distfict court
in certain cases). :

57Dendy v. Wilson, 142 Tex, 460, 179 S, W 2d 269 (1944).

585ee Martln v. Texas Youth Council, 445 S.W.2d 553 (Tex, CLV.
App. - Austin 1969, n.w.h.) (dissenting opinion, appendix ‘at 564)
(juvenile court may not hear motion to vacate final order; remedy is
habeas corpus in district court); see also McAlpine v. State, 457
S.W.2d 426 (Tex. Civ. App. - Houston (1st DlSt ), 1970 n.w.h. )

59Texas Constltutlon art, S, sec. 16,

69§,g‘ V.A.C.S. art. 1970-345 (1957) (creating probate court for
Tarrant County). ' .

Slya.c.s., are. 1970a-1, sec. 1 (1957).

625 ate v, Gillette's Estate, 10 S.W.2d 984 (Tex. "Comm'n A?P-i
1928).

633tate v. McClelland, 148 Tex. 372, 224 S.W. 2 706 (1949), of.
discussion accompanylng notes 42-46 supra. Ry

64See text accompanylng notes 22~34 supra.

65Texas Constltutlon, art, 5, sec, 1,

66411en v, State, 122 Tex. Crim. 186' 54 5.W.2d 810 (1932);
Sterrett v. ‘Morgan, 294 S.W.2d 201 (Tex. C1v App. - Dallas, 1956,
n.w.h.).

67Forty~third Annual Report (Austin: . Texas Civil Judicial Cohhcil,

1971), p.210. |
685.p. V.A.C.S., art. 1970-31.1, secs. 2, 8(1963).

; 69Henderson v Texas Turnpike Authority, 308 S.W.2d 199 (Tex. Civ.
App = Dallas, 1957 ref) ' : , o

70v V.A.C.S s ; art 1194 (1899)'
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Ry

788t011er, note 76, supra at 459,

79Texas Constltution, art. 5

80Texas Constitution, art. 5, sec, 8,

81y A.C.c.P., art. 4.05.

82 ;
. "Texas Constitution, art. 5, sec. 16.

71
a J. Cook, Texas Corporation Courts, (Austin, Texas: Institﬁﬁe
& of Public Affalrs University of Texas, 1961), p. 33.
72v.A.C.8., art. 1197, 11972 (1953).
By.a.c.5., art. 1194, art. 1195 (1899).
4o |
V.A.C.S., arts. 1194-1200a (1955); Harris. Count
91 Tex. 133, 41 S.W. 650 (1897). | P Y Seewart,
o /5Y,A.C,S., art. 2460a (1963).
: 76
B. Stollur, "Small Claims Courts in Texas, Paradi st T
Law Review, 47 (1969) | b, 450 aradise Lost Texas
H . T7v.A.c.s., act. 2460a, sec. 2 (1963)

» sec. 5; V.A.C.C.P,, art. 4,03,

83Texas

Constitution, art. 5,

84_ . :
-~ Ibid; V.A.C.C.P,, art. 4.08
85, ; P

Texas Constitution, art. 5, sec.

6 )
86y A.C.C.P., art. 4.11.

87V,A,c.c;P., art, 4.16.

: . .88 . .
! : Texas Constltutlon, art. 5, sec.

89
V.A.C. S., art. 5561e (Supp. 1967).

Bar Journal,,33>(1970)Tp.‘31*

cart. 1970a 1(1957).

G

9lSeelnote'follbwing V.A;C.S.;\art
92 o s |

“V.ALC.S., art.’ 55610,

sec. 16; V,A.C,C,P., art. 4.,07.

19.

16, '/],

/(‘ N B
- For energency commltment

proceduﬁes, see also V.A.C.§., art. 5547-27 (1957). See discussion
Jones, "Emergency Restraint Under.the Texas Mental Health Code,'" Texas

90 |
Acts 1957 Flfty—f¢fttheglslature, C. 334, compiled as V. A, C S.

5547 11 (1957)

9(B) (1958)
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931bid,, sec. 9(a)

94J Bannerot; "Civil Commitment of Alcoholics in Texas,ﬁ Texas
Law Review, 48 (1969), p. 164, '

95y.4.C.8., art. 556lc, sec. 12 (1957).
96y A.G.5., art. 556lc-1, sec. 2(a)(4), () (supp. 1969).
97462 $.W.2d 949 (Tex. 1971).

98 Pourid, "The Causes of Popular Dissatisfaction with the
Administration of ‘Justice," Judicature, 46 (1952),p.55.

99R. Lowe, "Unified Courts in America: The Legacy of Roscoe

' Pound," Judicature 56 (1973), p. 316.

100Proceedings of the Texas Bar Association (Ausﬁin, Texas: dTexas
Bar Association, 1918), p. 69. See also, R, §1ayt02,7 The,Propgée.ew
Jadicial Department - Its Twenty-Eight Principles,” Texas Law Revi _i

35 (1957), p. 954.

101¢  @uittard, "Court Reform, Texas Style,” Southwestern Law:
Journal, 21 (1967)sp. 451.

. . ; 1" as
102¢, Murray and W. Hooper, A Proposal for Modern Co9rts,f Tex

Bar Journal, 33 (1970),p. 199, who without express sug%e;tlpns zzts

o isi ; lete reorganization of Texas co
constitutional revision urge comp o

i i 1 courts, and only three state LT

following a concept of regiona , e s

i i istrate. See also R, Calvert,
courts: district, county and magis : .
posed Revision Aréicle V, Texas Constitution," Texas Bar Journal,‘BS

971), p. 1001.

1O3R7 Schroeder and H. Hall, Uryenty-Five Yearst ExperienceGWith
Merit Judicial Selection in Missouri,' Texas Law Review, 44 (196 )5

p. 1088.

10'Z‘G.‘Braden, Citizensﬁéuide to the Texas Constituti¢n1(Houstcné4

,Texasf Institute of Urban Studies,»University ?f.Houston, L972)‘P;h .
("About two-thirds of the (full-time) judgesfor;glgally w:ng gpgo Siié'
) ' appoint s 1so Bancroft Henderson and T.C. Sinc-

ch through appointment’); see a ; [
?:2?’ The Sileétion of Judges in Texas: An Exploratory Study, (Houston,
AL 3 '
Texas: University of Houston, 1965).

105F..5ones;”"Thbughts on Juficial Selectio?,” Texas B;?,Jozfnal,
27 (1964), p. 757. But see W. Burnett, "Observations on ?hz4 ti;;s)
Electicn Method of Judicial'Seleption,”niegaslygw ReVleWé'ﬁh‘t‘iﬁ“a;y
P 1098,- arguing that the Texas system is a good: one, an A Z*salyarie's
event the system of selection is not spx%mpqrtantiasilmprove ~salaries
~ for the judges. =~ ' SRR : :

o
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106
J. Greenhill and J. Odam, "Judicial Reform of Our Texas Courts -

A Re-Examination of Three Important Aspects," 23 Baylor Law Review (1971),
p. 204, | ' : ' R

1

‘OZA_similar result might be accomplished without constitutional
amendment by legislation authorizing municipal courts of record, see
Texas Urban Development Commission, Toward Urban Progress: A Report to
The Governor and the 62nd Texas Legislature, (Arlington, Texas: Insti-
tute of Urban Studies, University of Texas at Arlington, 1970), and
V.A.C.S., art. 1200aa creating a municipal court of record in Wichita
Falls. : ; ‘

10800unty Judge Carl W. Friedlander, former Administrative Judge
of the Dallas Municipal Court, takes this view in "Court Administration
in the Municipal Court! {(Unpublished Master of Laws Thesis, Southern
Methodist University Law School, 1973). .~ -

10915‘01: example: (1) The case load of the municipal courts is
composed mainly of traffic violations, and some advocate turning this
function into one of administrative law. R. Berg and R. Samuels,
"Improving the Administration of Justice in Traffiec Court,' De Paul
Law Review, 19 (1970), p. 503; Note, "A Study of the Constitutionality
of Limiting Administrative Adjudication of Traffic Offenses to a
Portion of the State," Brooklyn Law Review, 33 (1967), p. 301; Note,
“Traffic Court Reform, Columbia Journal of Law and Social Problems,

4 (1968), p. 255. + (2) The municipal courts and justice court case
load in other states may consist of petty-offenses arising from so-
called victimless “ecrimes' of drunkeness, sex offenses, and drug
offenses. Many reformers call for decriminalization of such offenses
and treatment rather than punishment. M. Blinder and G. Korblum, =
"The Alcoholic Driver; A Proposal for Treatment as an Alternative to
Punishment, Judicature, 56 (1972), p. 24.  R. Kaplan (Presiding Judge,
Gary, Indiana, City Court), '"The Alcoholic Problem Facing Misdemeanor
Courts," Judicature, 54 (1970), p. 122.  Thus if Texas follows the
developing trend, at least to the extent of reducing such offenses
from felonies to misdemeanors, e.g. possession of marihuanea, then the
lower Texas courts will have jurisdiction to solve these modérn social
problems. ‘ ’ :

110Leonarﬁ Downie, Jr,;JusEice Denied: The Case for Réform of
the Courts, (Baltimore, Maryland: Penguin Books, Inc,, 1971), pp. 200-
17. : v : : , SRR

iy, Randolph, "Local Option Abolition of Justice Courts,” Texas
Bar Journal, 25 (1962), p. 15, arguing that evils of the justice courts
could be corrected by requiring the justices to be attorneys and provid-
ing state salaxies. ‘ v : '

112B,\RZ\Slééper;,”Loca1 Cbtioﬂ Abolition of Justice Courts,” ..
Texas Bar Journal, 25 (1962), p. 14 ‘ . P :

[
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Judicature, 53 (1969), p. 157.

122

.'113W. Crowe, "A Plea for the ¥rial Court of Limited Jurisdiction,"
See also interview with Judge Tom King
of County Court at lLaw No. Two, Dallas, County, a former justice of the
peace and #ember of Judge Calvert's Taskforce on Judicial Reform, who
believes justice of the peace courts should be retained for small claims
adjudication which could not:be performed by courts of record. Rae Ann
Fichtner, "Suggested Reforms in the Dallas County Court System,' (unpub-
lished paper, Southern Methodist University Law School, 1972). g

llégtg., Michigan successfully operates small claims divisions
of the state district courts with simplified procedure, low costs, and
without lawyers., Note, "Michigan Small Claims Courts Eliminate Attorneys,
High Costs," Judicature, 53 (1969), p. 214, : :

115, Downie, Jr., Justice Denjed: The Case for Reform of the
Courts, (1972), reviewed in 1971 Law Forum, p. 546.

116L. Truax, "Courts of Limited Jurisdiction are Passe,"” Judica-
ture, 53 (1970), p. 326. :

117C.‘Guittard, supra note 101 at 480.

18 a.c.s., art. 1195 (1899).

119The'justices of the peace are "magistrates' as the term is used
in the Texas Code of Criminal Procedure, art. 2.09, and they act as .
examining courts for the purpose of inquiring into a criminal accusation
against any person, art. 2.10. Arrested persons must be taken before a
magistrate, art. 14.06, art. 15,17, and be given an examining trial, art.
16.01, and a determination of bail. The justice of the peace also has
power to issue sedrch warrants, art. 18,01, :

lngpinions ekpressed by Harris County court administrators to the
author, May 24, 1973. '

1210pinion expressed by a Dallas Couhty,criminalidistrict judge to

‘author, January 1973,

, 'lzzsee text accompanying notes 64-69 supra.

 123Tésk Fdrce for Court. Improvement (Chief Justice Calvert's Task
Force), The Proposed Judiciary Article of the Texas Constitution. (St.
Paul: West Publishing Company, September, 1972) provided in Section 1:+

~ - ."The judicial power of the state is vested in a
unified judicial system composed of a Supreme Court, courts
.'of appeals, distriét>cou%t§,'county courts at law, and no
others. All courts shall have jurisdiction as provided by
law, (Emphasis addedd~ c B :

§ i B S S )
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Berney v. State, 457 S.W.2d 182 (Tex. Civ. App. - Dallas (1970},

aff'd 462 S.W.2d 949 (Tex 1971); Berne
Y . 3 v v, Sterrett, 452 §,W. -
Civ. App. - Dallas 1970), n.w.h. 4 ’ 5.M.24 37 (re*‘

125Th B . . , :
‘ g, eéxney case is discussed in Note, '"State Hospital Commitment

Ver§us Criminal Prosecution of Narcotics Addicts," Texas Tech Law
ReYl?W’ 2.(1971), p. 346, wherein it is pointed out that the varigax.
oplnl?ns of the case, supra n. 22, indicate different time sequéncégk*n
relatlon.to the indictment, the filing of petition for civil ccmmitme;f
and conviction for sale of narcotics. Factual inconsistencies aside ’
t?e case illustrates a serious confusion among the courts as to juri;dic—
tional conflict between criminal and civil commitment for‘essentiall the
same series of acts, tramsactions, or occurrences, 7

126 e
Texas Constitution, art, 5, sec, 15:

". . . there shall be elected in each county ,

a County Judge, who shall be well informed in the
law of the State . , ." :

127 . | ”
Forty-third Annual Report (Austin, Texas: Texis Civd ici
Council, 1971), pp. 208-10. ’ s : exas Civil Judicial

128 o , 2
R:‘Jones, "Civil Commitment: A Socio~Legal Approach to the
Mental Patient and the Drug Addict," (Unpublished paper, Southern
Methodist University School of Law, 1973). |

129y.a.c.5., art. ss61c (1957).

130.., . .
"77Ibid. Second, it must be shown in the petition that the alleged

alco?olic is a resident of the county over which the judge has jurisdiction
and is over the age of eighteen years. A third requirement is that fhe' '
person be shown to be "in actual need of care and treatmenf” and that such
trea?ment "would improve his health." In addition to the three foregoin
requirements, the alleged alcoholic must pe appropriately described by oﬁe
of the following seven categories: (1) not capable of conductidg himsélf
prop?rly; (2) unfit properly to conduct himself; (3) not capable of con-
ducting and looking after his affairs; (4) unfit properly to counduct and:
look after his affairs; (3)dangerous to himself; (6) dangerous to others:
{7) has 1os§ the power of self control because of the use of alcohol. I%
the county judge finds upon proper procf that all four of the above require-
ments are fulfilled, he may involuntarily commit the person.

131 b Mg os T Ry o ‘
. J. Bannerot, "Civil GCommitment of Alcoholics in Texas," Texas Law
Rev&gg, 48 (1969), . p. 159. :
1321pia. ae p. 175,
RN O |
: F. Cghen, Ihe Funcg%on of the Attorney and the Commitment of the
Mentaily Ill,. Texas Law Rev?EW,~44 (1966), p. 424, (describing commitment
of 40 people in 75 minutes);/Comment, "The Expanding Role of the Lawyer-
i ; .

a4
4
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and the Court in Securing Psychiatric Treatment for Patients Confined .
Pursuant to Civil Commitment Procedures.'” Houston Law Review, o
6 (1969), p. 519. : s

L

134g, Jones, "Civil Commitment: A Socio-Legal Approach to the

Mental Patient and the Drug Addict," (Unpublished paper, Southern Metho-

dist University School of Law’ 1973).
135gee text accompanying 15-~17 notes, supra.

136¢, Guittard, "Court. Reform-Texas Style," Southwéstern Law
Journal, 21 (1967), p. 467. The one judge-one court problem has been
partially solved by allowing district courts to be held in only one,
district. Another step toward a unified judiciary was giving judges
the power to transfer cases from one court to another. For further
development, see Special Practice Act of 1923 and in the Administra-
tive Judicial District Act of 1927. V.A,C.S., arts. 2092 (1923), 200a
(1959), respectively (now Texas Rules of Civil Procedure 390)., The
provigions of the Special Practice Act provided that any judge may
transfer cases from one court to another and may try cases pending in
any other court without formal transfer, either in his own courtroom
or in the court where the case is pending. ‘

Section 27 of article 2092 provided that a majority of the judges
of the district courts could make rules for calling the docket, for,
setting and postponement of cases, for classifying and distributing
‘cases, for having one calendar for all cases set in all courts, and
could make such other rules as they deemed advisable to facilitate
the dispatch of business. V.A,C.S., art. 2092, sec. 27 (1964). When
the Rules of Civil Procedure were adopted in 1940, sectioi 27 was -
~among the provisions of the statutes that were listed as repealed, /-
See editoxr's note following V.A.C.S., art. 2092 (1964). No comparable
provisions were brought forward into the new rules. Rule 817 merely

authorizes each district and county court to make rules not inconsistent -

with the Rules of Civil Prucedure. The vesult is that local rules of
practice cannot be uniformly effective in all the district courts of a

county without unanimous action and consent of all the district judges,

a difficult and discouraging task.

, Transfer~powersbon the civil appeals level is found in V.A,C.S.,
art. 1738 (1962). P , : =

v B340 s.wi2d 441 (Tex. 1966).

x138‘0bviouély, this cdntroversy~w0u1d have been much less compli-{ "\

.cated 1if there hadfbeen*only one district court with several judges.
Assignment of a judge to hear the case would then be purely an adminis-
trative matter. Actually, no reason is apparent why this particular
problem could not have been handled administratively by transfer and
consolidation or joint hearing under rules 330(i) and 174(a). .The fact

e e i it a6
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t?at a heéring.was held, for nine days on the question of which of twe

d;jtrigt Jgdges §hould hear arc33e~0n.the‘merits,'withvan appeal onWO

ghgz-quesFloq going all t?e way‘to the supreme court, dﬁmonstratés the
11 %cultles which can still arise from the existence of separate and

dlstlnc; courts in the same county. See Lord v. Clayton 163 Tex. 62

352 8.W.2d 718-;1961); Carlson v. Johnson, 327 -5.w,24 70& (Tex Civ ’
App. 1959); Guittard, supra note 136 at 467-68. ' ' - '

139 ; o

cane 1oad§;§;; :;zugigie;:e0235§t‘?fmCriminaé Appials develops a heavier
: ; 2 (8&ec ‘Appendix C) the load prest

z:n?ot Se eq?allzeg, unless some ‘rationalizing constitutionag d:ﬁ?i:lzs
thgigygu.rv gm%., The SFate pf Kentucky when faced with an overload on
theit 8 g eme Lourt aveided the creation of an intermediate court of
dpp'd ¥ creat%ng a system of Commissioners of the Supreme Court, who
ecide cases.subject to adoption by the Supreme Court. These comm£s~
sioners can be and often are state trial Jjudges from another a‘é £
the state than that from which the appealdis taken. e

140 14, ' on

oral A ei¥d§e Goldb?rg gxpressed these opinions to a seminar on Fed-

: 1 Appellate Prgqtlce in . the Southern Methodist University Law School
pring 1?72. Lt is also interesting to note the parallel in Judge S
Goldbe?g § views with those psychiatrists who advocate that mode%ﬁ
execqtly?s need a complete job change at least every five years to
keep thglr mental attitude from going stale. It is submitted that

the best.system achieving "specialist efficiency” with "generalist
?erspective” would be divisions of court business with rftation ;f
judges. E.g., some multi-judge district courts, such as the ﬁnited‘

" States District Court for the Northern District of Texas, ‘rotate the

assignment ?f'the criminal docket for six month periods. See also.
Par;llel opinions of Judge Truman Roberts of the Texas Court of Crim-
ina @p?eals,.Texas Bar Journal, 35 (1972), p. 1007, and those in -

pr031tlon by Judge W. A, Morrison of the Texas Court of Criminal
ppeals, Texas Bar Journal, 35 (1972), p. 1002.

v‘ .lélﬁ. Pound, "The Cause of Popular D‘k tisf '
oo Be. y v e Llssatisfaction with t
Administration of Justice,” Judicature,K 48 (1962), p ?;g;Wl b e

- 2 2 . .2

142
E.g., ' nsensus Statement of th -
Lciary ! T e 1972 ¢
Judiciary," Judicature, 55 (1972), p. 29, onference on the

Bl - L
;.Stét? Cqurts should be organized into a unified
del&lal;SYStem financed by and acting under

. author}ty of the state government, not units of
local government." ' ‘ T

SeekA. Miller, Judicature, 55 (1972), p. 62.

43, ' |
“"R. Lowe, "Unified Courts in America:
, a: The. »
Pound, " Judicature, 56 (1973), p. 316. : Legacy o R°§C°e
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144Ibid. at 322, Judge Guittard's view is that Texas is struc-
turally not unified but de facto or administratively is evolving toward
unification; see text accompanying notes 101-102, :

lZ‘LF"Arizcna, California, Connecticut, Iowa, Maine, Maryland, Massa-
chusetts, Michigan, Minnesota, Missouri, Nebraska, New Mexico, New York,
North Dakota, Ohio, Rhode Island, Vermont. - ;

146A.labama, Delaware, Indiana, Louisiana, Wisconsin.

147Kansas, South Carolina, South Dakota, Wyoming,

148Georgia, Kentucky, New Hampshire, Oregon, Texas, Utah, Virginia,
Washington. - o , « =

149Montana
150Arkansas, Mississippi, Nevada, Tennessee, West Virginia,

1511. Holt, '"'he Model State Judicial Article in Perspective,"

Judicaturs, 47 (1963), p. 8.

1524,

153;, Greenhill and J. Odam, "Judicial Reform of Our Texas Courts ~
A Reexamination of Three Important Aspects,” Baylor Law Review, 23 (1971),
p. 221, . '

154R. Watson, note 152, supra at 285,

135¢, Winters, "Selection. of Judges -~ An Historical Introduction,
Texas Law Review, 44 (1966), p. 1087. . :

1568 watson and R. Downing, The Politics of the Bench and the Bar::
Judicial Selection Undexr the Missouri Non-Partisan Court Plam,  (New York,
New York: UJohn Wiley and Sons, 1970). NI

157M. Rosenberg, "Improving Selection of Judges on Merit," Judi-
cature, .56 (1973), p. 240, : .

158gee Appendix D for description of present types of cases filed
in district courts. The answer here appears to be the creation of magis-
trate divisions, and periodic rotation of judges to maximize specializa-
tion, generalization, and equitable assignment of types of workload ko
multiple judges of a unified court. i

‘159Seé‘also,’M. Rosenberg, "The Qualities of Justices - Are Théy
Strainable?" Texas Law Review, 44 (1966), p. 1063. See Appendix F for
current status of state judiciaries as to.selected refoxrm criteria.

it b i, R

Watson, "Judging the Judges," Judicatﬁre,-SB~(197OL.p.‘283;' '

N
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16OIn_stitute Judicial Administratio
Law, p.'507 (1965); Institute Judicial Administration Annual Surve
of American Law, p. 651 (1963); Institute Judicial Adéinistration -
Annual Survey of American Law, p. 714 (1962); R. Allard and F. Bréen

"Court Reorganization Reform 1962 Y i :
- s Judicat 46 ;
Guittard at 483, n. 225. Ldarcacure, =9 (1962) p. 110;

n, Annual Survey of American

2

1615, Brakel and R. Rock, The
(Chicago, Illinois:
pp. 72-76.

162

Mentally Disabled and the Law,
The American Bar Foundation, 1971), Table 3.2,

Ibid at 61-63.

1631 >
- ' t‘}s c?nceded however that Section 9 of the Draft Act Govern- .
ing Hospitalization of the Mentally 111, refers to the court as a

'l( b 1" . . 3 4
probate)” court. See also S. Brakel and R. Rock pra
App. A at 456, 459, : , Su‘ra note 18k

164 .
. E.'Frlesen, E. Gallas and N. Gallas, Managing the Courts
(Indianapolis: Bobbs-Merrill, 1971), p. 31.

165This movement hasg

job positions for " been conditioned upon the funding of new

court administrators" or "court executives."

].66"1971 ; . -
’ o Consensqs Statement of the National Conference on the
Judiciary,”" Judicature, 55 (1971), p. 2 :
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Appendix A, ' " ‘
' . Appendix B
The Judicial System of Texas, T
Texas Courts of Civil Appe
i . ) ; . . : 0L ; al .
" gource: The Houston Lawyer 20; 21 (Oct. 1972). i ppeals, Workloads and Cases Transferred, 1968-71,
‘ B o : S . : Sourée; 4 1“ ' soosy B T : ‘
. IME JUDICIAL SYSTEM OF TEXAS . ‘ S ] 3rd Texas Civil Judicial Council Annual Report, p,v (1971)
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Appendix C
'I'ex;.s' Appellate Courts; Average number q\i‘s\};casles fllcd per justice:1‘1‘9_6‘12—119?71.

Source: ‘4—31'(1 Texas Civ:lllJLic‘licial Council Annual"Report, p. iv (1971).

Figure 3. APPELLATE COURTS )
Average niumber of cases filed per justice 1962-1971
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Appendix D
District Courts, Categories of cases filed 1971,

Source: 43rd Texas Civil Fudical Council Annual Repo.bt, p. vi (1971).

Figure 7. DISTRICT COURTS
Categories of cases filed 1971
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1%
; 1972 ABA- Qcerete urnder h
ix : Judicial ludicial Office of Cede of Medern Poles
= . Mandatory . Sarvice after  Unified Court Compensation - Qualification.  State Gourt Judiciai of Griminal & n 0
- Merit Plan ~ Retirement Age = Retirement System Unified Bar ~ Commission . Commission  Administrator Condsct Ol Pracedure g B
§ Alabamé ; No : 70 Yes No Yes No Yes Yes No X&Y 8 2
é Alaska ' " Yes 70 Yes Yes Yes No Yes Yes No X&Y ™ | ;’.—3
g .Arizona No No Yes Yes Yes Yes Yes Yes No X&yY o B
§ - Arkansas o No No Yes No No No No Yes No X&Y o, g: ::
;2; Ca'ifornia v No Yes No Yes . No Yes Yes = No = X&Y ' &5 &
§'~ Colorado - _ “Yes 72 Yes Yes No No Yes Yes Yes X &Y ‘::: ' 5
: é Connecticut ’ ’ No 70 Yes Yes “No  Yes No Yes . No X&Y f'; , ?,3
%: Delaware " No No. No Yes 7 Yes No No Yes + No X&Y X “S
’; Florida ‘ Yes 70 Yes Yes Yes Yes . Yes Yes = No X&Y o -
& Georgia \Y 70 Yes “No . Yes ‘Yes . Yes No No X -8 N
Hawaii No 70 Yes  Yes . No No Yes. Yes  No X&Y AR
~ldaho Yes 70 Yes - Yes ~ Yes’ No .Yes Yes  No X&Y § '%
Minois - - No 70 Yes Yes No  Yes ~ :Yes Yes . No X&Y S o
Indiana Yes 75 No "No ' No No . No No, °  No X t‘j
o Sup. Ct. 75 R o ‘ v
lowa Yes Dist. Ct. 72 Yes Yes'» . No Yes” Yes- Yes No X&Y
Kansas . Yes 70 Yes TS No' ~ No No Yes No X8&Y
Kentucky No No No No  Yes  No No Yos No X &Y
Louisiana No 75 Yes No+ Y‘es‘"‘ No Yes Yes  No X&Y
Maine ' No  No Yes Yes . No - No No Yes No X&Y
Maryland , A\ 70 No Yes *. No- " No Yes Yes No X &Y
Massachusetts Vv 70 No No ~ No- No  No TTNo T Yes X 8y
Michigan No 70 Yes Yes Yes' Yes © 'No  Yes  No  X&Y
Minnesota . 'No  DistCt70 Yes  No  No  Yes Yes - Yes  No X
Mississippi . No No No No - Yes No No No No NS
Missouf. Yes 70 Yes Yes Yes -~ No Yes “Yes No = X&Y
Montana, " No, 70 Yes No No ~  Yes No No ° No X &Y
Nebraska ‘ Yes~ 70 - " No No Yes No Yes - Yes No X &Y
Nevada - - No+, No No No Yes No -~ No " Yes No X&Y o om
New Hampshire v 70 Yes Yes Yes No - No No Yes X&Y E ;'r‘_’:
NewdJersey V70 Yes  Yes  No No  No  Yes  No  X&Y 8 &
NewMexico v No No No Yes No Yes  Yes No  X&Y &
New York ' \' ©. 70 Yes No “No Yes No Yes Yes > =
, oo App.Ct. 72 ‘ g &
North Carolina ~ , VNo Trial Gt 70 Yes Yes Yes No Yes. . Yes No X % Z A
North Dakota ' = . No. No Yes No = Yes No No Yes’ No X 5 OA
Ohio : v 70 Yes No No Yes Yes Yes -~ No X ,"':3 E
Oklahoma " Yes No  Yes Yes  Yes .. No Yes Yes No No 5 .g_ ,‘§
Oregon . No 75 Yes No Yes  No  No Yes No No : :mb %
Pennsylvania . No 70 Yes - Yes No - ‘Yes Yes Yes - No X&Y % - X
Rhode Island " No No Yes Yes . No No No Yes No X&Y t § = -
.- ‘South Carolina - No 72 Yes . No - Yes No No No "No ‘ X&Y § ) § e
South Dakota . L No No Yes " No Yes Yes No No " No X&Y b Er
Tennessee . “Yes No Yes . No No No No Yes -~ No X g
Texas ' No 75 Yes No - Yes No Yes No-. No X \%
R . Dist.Ct.70 , N
Utah o " Yes Sup.Ct72 Yes = No Yes Yes Yes Yes No - X&Y
Vermont : Yes - 'No No No No . No No - Yes " No X
- Virginia e ~ No 70 - Yes No Yes No Yes "Yes  Yes X&Y
Washington ‘ No .15 Yes No Yes Yes Yes Yes No X
West Virginia ' No No Yes No Yes  No No No Yes X
Wisccensin. e No- °= =70 ~ Yes No - Yes No Yes  Yes - No Y
Wyorming ; oV No No Yes °  Yes No . No No - 'No X&Y
, District of Columbia . ‘No: No_ No Yes: Yes No Yes - No b“(es X&Y
8 es

Federal Courts  No No Yes . — — Yes. - No — No Yes
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CHAPTER V
THE TEXAS CORRECTIONAL SYSTEM

~ Gharles M. Friel-
Sam Houston State University
Within the Texas criminal justice system there are four types of
correctional institutions: juvenile detention facilities, the Texas

Youth Council's State Training Schools; city and county jails, and the

Texas Department of Corrections. This chapter presents a resume qQf each

type of institution providing a discussion of its legal bases, adminis-

trative and operational characteristics, and recommendations pertaining

to the future development. For organizational purposes the chapter is

divided into two sections; the first addresses juvenile institutions

while the second addresses institutions for adults:

Juvenile Corrections

Juvenile Detention Facilities
Legal basis

" The ‘term "juvenileadetention facility"” is somewhat misleading

since such facilities do. not always house only juveniles, and the facil=~-

ities themselves range from those designed specifically to hold juven-
iles, to county jails, police lock-ups, boarding houSeé; foster homes
or any other place which thevjuvenile;court specifies as iﬁdetention
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‘The legal basis for detention facilities stems from the Texas
Civil Statutes which authorize that a child may be taken into custody

when his conditions or surroundings are deemed to be injurious to his

welfare.zk Similarly, any.peace officer of probation officer is authorized

to take into custody any child who is found violatingythe law or any
ordinénCe; ot who it is réasonably believed is a fugitive from jﬁstice
or his pareﬁts. |

Once a child is taken into custody, he may be released to a par-
ent, guardian or other interested person upon the receipt of a promise
that the person will assume complete responsibility for the child and

is willing to bring the child before the probation officer or the court

“at any time specified. If the child is not released in this manner,

the officer must bring thé child before the juﬁenile judge who will
either authorize the child's release or mandate his detention.

In cases where the parent, guardian or interested person cannot
or will not take responsibility for the child, the court can place the
child‘underbthé,custody of a probation‘officer and place him in a de-
tention“facility designated by the court. |

The juvenile court has wide latitude in designating a place as a
juvenile detention faciiity. The law provides that the courtrcan'enter
é general ordér-designat{;g any secure and;safe place as a juvenile de-
tentionxfaciiity, inélﬁding jails, boarding houses, foster homes, and
other specialiied locations.s. The law does, however, place some re-
s:rictioqg,on,the,detentiqn of juveniles. - Specifically, a child can-
ﬁbt‘be placed‘in,any compap;ggnf or cell of a jail or police lock-up

in whici persons over the juvenile age are incarcerated.  The law spe-
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§§ be placed in a room separate and apart

“t

cifically redquires that juvedh

from incaréerated adults.

-

Tn some utrbariized areas of the state, commissioners courts have
built and maintain specializedijuvenile detention facilities. ’Authdrity'

to maintain such facilities is based on the Texas Civil Statutes which

4
g

designate the county &&imissiondrs court as responsible to maintain-

places of detention for juveniles. 1In lieu of a pfoper jail o¥ juvenile
detention home, the commissioners court may pagy for the boarding of
juveniles in foster homes or similar facilities. Such facilities may
be in the same county or other counties which can provide such deten=
tion services.7"

As in the case of*é&&its, children may not be arbitrarily de-
tained for an unspecified leﬁgﬁh of time. 'In the abserice of a-deten=
tion order issued by the jgﬁgﬁiig court, a child may only be detained
pending appearance befde‘tﬁéﬁéoﬁrt, to which he must be brought:as
soon as is reasonably possible,

If a child is detained by court order, he may be held for as long
as deemed necessary by theicourt, There is no provision in Texas law = -
for reléase on bail or recognizance for a juvenile. However; a juven-
ile, like an adult, may be released under a writ of habeas corpus. In
the case of a child held in a’detention facility,»the'writ~WOu1d be an-
o;der dEmanding.tﬁat the child'be_bréught before the court énd reason -
shown why.he’is being detained.  The writ may be sought by the child.
or any‘pé230n~for him and may be issuéd'by;any-court‘brijudge having 7
jurisdiétidn,finclﬁding»thelcou:t~of’Criminal’A@peals, aistriét“CCu§t§4
and county courts.9 —AnyiperSon.disbbeying'thérwrit is civillyrliigle*
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and can be fined $50 for each day the child is illegally detained.10

Administration

Very little Statistical information is available dn the adminis-
tration of juvenile detention facilities. As mentioned above, although
the commissioners court is responsible for providing such fagilities,
the:e is no mandatory state statistical reporting 1aﬁ which wouldkmake
such data avéilable.

Two studies do provide some information on the administration of
detention facilities. 1In 1970, the Law Enforcement Assistance Adminis;
tratidn contracted with the United States Bureau of the‘Census to con-
duct a survey of all jails in the United Stai;e_sell The results of this
survey provide information on the number of jails which are designed-
to detain juveniles and the number of juveniles‘detained as of Marchyls,
1970,

On this date, Texas jails contained 16,720 inmates of which 169
were juveniles (1.58 percent),lz Of this number, 98.2 percent were be-
ing held for other authorities or had not yet appeared before a ju#enile
judge, while 1.8 péercent were classified’in a post adjudicatory cate=
gory.13 The survey also revealed that of the 325 jdils in Texas, 249
were designed to’hold juveniles awaiting appearance befbxe a judge.lé

The only other availgble‘statisticai information on-juvenile'de—_
tention  facilities was coiiected by ‘the Texas Criminal Justice Council
in 1972. 1In 2 recent study the council attempted to survey all jﬁvenile
probation departments in the state. > Among‘the questions asked Wasv

whether the department maintained a juvenile detention facility. The

3
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results of this study indicated that of the 161 counties that had full ..
time juvenile PIObathn services, 8 maintained a juvenile detention
facility. Tt can be assumed that in the remaining counties, county
jails,'policeylock-ups'or foster homes are usedhfor\the detention of
i

juVeniles;

0 As mentioned previously, the comm1551oners court is respon51ble
for prov1d1ng funds for the detentlon of juveniles under the Jurisdiction
of their county In this regard, it is of interest to note that of the
total 1972 budget of $6.9 million expended by Juvenile probation depart-’

ments, $1 6 million (24.18 percent) was expended in the houSing and care

of juvenile detentioners.

Recommendations

:

The primary problem with the state's juvenile detention facili-
ties stems from the lack of uniform standards for the designation ano
operation,of suCh facilities. Although some urban counties maintain
separate‘facilities specifically»for the detention for juveniles, such

an approach would.not be cost effeéctive in most Texas counties. At the

N

present time, there is wide,variability in the types of institutions. used -

to detain juveniles, relative custody prOVided and available serVices.s,

Under current state law there are only two.statutory guidelines
affecting jﬁvenile detention facilities. The first. guideline requires
that Juveniles by kept in cells separate from adults although they may-
be kept in the same J&ll fac111ty as adults. The second guideline al—'
lows the juvenile court to spec1fy any secure place as - a, detention facil-

1ty haVing no other rcstriction than the 3 equ1rement to segregate Ju—

i
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veniles from adults. *f*i

The care of juveniles in Texas could be greatly enhanced through
the development and enforcement of uniform standards for the maintenance’
and operation of juvenile detention facilities. Such & set of standards
could be administered in two ways. The first approach would be to de-
velop detailed operational standards and incorporate these into the
state's statutes. Under. this procedure'ihe basic mechanism for enforce-
ment would involve civil suits against any detention facility that did
not meet minimum statutory requirements.

A more flexible approach would be to create a standards cqmmis—
sion. .Such a commission, with appropriate staff, could be given  the
authority to develop minimum guidelines and to close any detentionhfa-"
cility which did not meet these guidelines. Under the commission ap=-
proach the staff would be required,to inspect. all juveinile detention -
facilities within the state at least once a year to determine if these
facilities met minimum standards. ' In the event that a facility did not

meet minimum standards, the commission could so notify the juvenile

court, requiring changes be made within a specified period of time.

The advantage of the commission approach is that the.creation,
administration, and updating of the standards is handled administra-
tively rather than by statute. Such.an approach would obviate the need
to seek new legislation each time it was desirable to change the mini-
mum standards.

Aside from.the mechanics of‘definition'and«enforcement;‘there*is

‘littleaquestion that the expression. of minimum standards for juvenile

_detention facilities would,greatly upgrade the care of juveniles in '
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Texas. If the enforcement of these standards was. through the creation
of statutory minimum guidelines there would be no need for enforcement
personnel since enforcement would be achieved through civil suits. - The

disadvantage of this approach however, is that such a ‘mechanism would

not provide for the yearly:inspection of all detention facilities. If -

‘a standards commission was created, the provision for inspection would

be ensured but‘the4advantageS~might be offset by associated personnel
costs.

The second problem associated w&th juvenile deténﬁion facilities
is the lack of statistical information on their status and;operaﬁion.'

Tt is strongly recommended that the juvenile court be required to pro-

vide annual statistical information on their use and status ‘of juvenile -

detention. facilities. If a standards commission was created, authority

sponsibility. In the absence of such a commission it is recomménded

that the Texas Youth Council be given authority to collect, analyze

.

and disseminate such statistical information. Such information is sig-

nificant for appraising the current status of juvenile detention facil-
ities and(fo:,future planning on the local, regional, and state-levels.

The Texas Youth Council
State Training Schools

Legal basis
With the establishment of the Republic of Texas little legal dis-

crimination existed in the prosecution of juveniles and adults. Fol-

lowing the common law tradition, anyone over 'seVén years of age was con-

sidered legally responsible for his actions, thus juveniles were pro=- =
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to collect such statistics could be made part of the commission's re=- - -
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secuted in. the same- manner as adults.16

By 1856 the Texas. Legislature had increased the age of Criminal'
responsibility to nine years old. Howéver, provision was made to ex-
empt children under thirteen years of age from criminal responsibility
if it could be shown that they did not understand the criminality of
their acts.?—7 .During the same year the legislature also enacted legis=
lation exempting anyone under seventeen years of age froﬁ the death
penaltyi18

From the inception of the Republic through the early years. of
statehood there wads no discrimination in the correctional treatment of
juveniles and adults. All accused and codvicted individuals were in~
carcerated either in county jails or in the state's prison, regardléSS
of age.- Recognizing the hazards and liabilities which stem from the
common incargération of juvenilés and adults, the legislature Crgated
a separate reformatoryﬁfdf juveniles at Gatesville. ' This institﬁtion
was'designed,to receive sentenced male. juveniles and many of its ini-
tial residents were transferred from the statefprison.19

In 1893 the legislature designated the Gatesville Reformatory as
having exclusive custody of all males under the age of sixteen con-
victed of felonies and whose sentences did not exceed five years in-

carCeration-zo

Peculiarly, the legislature made no similar provision

for the custody of female-juveniles under the age of sixteen nor for

males whose sentences exceeded five years except for the state prison.
| vInv1899 the administrative authority bf‘the Gatesville School.ﬁas

amended and placed under a Board of -Commissioners. Its administration was

again- amended. in 1920 'and placed under the ‘Board 6f Conttol-which ad-
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ministered the Gatesville School until 1949 when it became the réspon—

sibility of the Youth Development Council. 21

-

Recognizing the need for adequate custodial care for female ju=

~veniles the 32nd Legislature made provision for the Gatesville State

School for Girls .in 1913. Other state training schools were created
by the legislature including the State School for Negro Girls, auth-
orized in 1927 and informally opened in 1947.

~ The administration of the state's training schools was again re~ -

organized in 1957 with the creation of the Texas ‘Youth Council. The

Texas Youth Council Act represented a legislative milestone in the his- -

tory of juvenile corrections in Texas. Under the act -the council was -

ties for delinquent youths and providing such‘trainiﬁg and education as
deemed necessary for their rehabilitation.zz

The aét.also extends to the council the authority to release on
parole juveniles within the state's training schools and to supervise-
them within the commuhity until such time as they are no longer within
the council's custody.23
The Texas Youth Council Act specifies that the council consist

of three members to be appointed by the.governor with the cénsent'of

the senate.. The concern of the legislature is expressed in the require-

ment that the members of the council be outstanding citizens who ‘have-

manifested interest and concern for youth. The purpose of the council
is to set policies for both the institutional care and community super-
vision of youth under the CuStodywoﬂﬁéheuCOuncil.‘ The actusl adminis-

tration.of the council is vested in an: executive difector who is hired
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charged with the responsibility of administering correctional facili~ "

v
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24

by the ‘council.””

JIn enacting the Texas Youth Council Act the legislature placed
broad responsibility on the council beyond simply. providing for custo-
dial care and community supervision of persons within its custedy. It
is charged with a variety of extended responsibilites including the on=-
going study of the sources and problems of juvenile delinquency and the
provision of assistance and cooperatioh with local and state agencies
cbncerned with the development of programs directed toward the preven-
tion of youth crime and delinquency.25 The council is also required
to report to the legislature and the govermnor as to its programs and
accomplishments in the treatment of children committed by the courts,
and to make specific recommendations as to how the state might best
handle young‘;offenders;z6

Oné.of the primary pufposes of the act was to specify a single
agency to supervise the institutional commitment of adjudicated delin-
quents. The act requires that any juvenile adjudicated a'delinqueht
who is not released by the court unconditionally, nor placed on proba-
tion or other form of community supervisionm, shall be committed to the

Texas Youth Council.27

The act is quite clear that the legislature did not intend the

' “state training schools to be warehouses for adjudicated delinquents.
. The act requires that the council -examine each child upon receiptvand

-explore all ‘pertinent aspects of his life and behavior pursuant to his

subsequent rehabilitation. The council is required to ré-examine each

child at least once-a year so as to assure a realistic appraisal of the

child's needs and the need to hold him within institutional custody.
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' If the council does not re-examine the child at least yearly, the ju- 1 Administ;ation '
venile is entitled to petition the committing court for discharge, un- ? Organization. A ' f
less the council can present satisfactory evidence for the child's ' ~ j:f .~ As mentioned previously, the Texas Youth Council is statutorily
continued institutional care.Z® . . S T ‘ ﬁ; o ‘headed by a three man council, appointed by the governor with the con-

The act alsQ'aﬁtempts to protect the security and.pfivacy‘rightS" : .f sent of the senate and for six-year terms. The council members, who -
of delinquents within the care of the Texas Youth Council. All records ] do not.receive any pay for their service, are charged with the respon-
conceining the youth are specifically defined as private records and ii sibility of establishing the broad policies of the agency. The day-to-
can only be obtained upon order of a district court.29 o o i day operation of the council is directedaby thefexecutivg‘directof;v He -

The act provides the council broad custodial 1aﬁitﬁde in the . )  t k is appointed by the council and is responsible to the council for the*
treatment of youths committed by the courts.30 The.ﬂouncilkcan confine : administration of the council's schools and parole supervision program. i
the youth within one of the state schools, release him under -community g , The central office of the council is located in Austin, Texas. ’
supervision, and reconfine him as frequently as is deemed,necessarfa. B ' fi The office is compdsed of the executive director, a deputy executive
both for the child's good and for the public's welfare. Thé council ; director, seven directors and supportive staff. Diredtors‘aré Tespon- |
may require youth within its custody to participate‘in a broad variety } sible for functional piograms in the areas of child care and training,
of programs which are deemed useful for»his social development. These. B maintenance and construction, finance, research; mental health and
programs may include any moral, aéadémic, Qoéational, physical, ot re- ; ‘ psychiatric services, parole supervision, and religious training.3
creational‘programs whidh are specifically designed for the child's ; ;; bAt present the council maintains 13 faciiities and‘administers

" benefit and which are neither simply self-serving nor exploit the child's: é; 22 parole offices throughout the state.BS Of these iqstitutiqns, 9 are
1abors . , ; ‘ E L tf  dedicated to the care of adjudicated delinquents, 3 are charged with

Unlike,adﬁlt correctional institutions youth are not committed to | :E care of dependent ‘and neglected children, and 1 facility, The Parrie
the Youth Council for a predetermined pefiod of time. The youth may be - -7; Haynes Ranch, has been .developed as a campground and:recfeational fa~
released frém a state training,sphoollwhen it is considered that such-a - o .; | éilitY'36
release is to the benefit of the child and the COmmunity.Bl“ USually L ﬂ% A - The council maintains four institutions for delinquent girls anﬁ
juveniles are released under»parole:supervision;;however;,the act spe- | - five institutions for delinquent boys. These inClude,bo;hlminimum and
cified ﬁhat,all custbdy by the council éhallxbé ﬁerminated when the i{ , maximuﬁtsecurityktfeatment facilities, das well as individﬁal reception
youth‘réaches‘his twenty-first birthday,32 o ,‘< :  ,' ) ey ' 'f: . centers for”thh boys “and girls. The Brownwood Reception Center for

’ i . ‘ . . 1
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Delinquent Girls is designed to perform the initial evaluation of each. .’

‘girl committed by the courts to determine the child's needs and-to pro=. -

-

perly assign the child tb the various programs within the Texas Youth-
Council. A,similaf function is. performed by the Gatesville Reception
Center for Delinquent Boys.37 The council also maintains a halfway
house for delinquent boys in Houston. -This facility serves as a tem-
porary community~-based residential facility to assist boys in their
tfansition from a state school to the community. A similar facility,
Bridge House, is operated in Fort Worth for deliqquentgirls.38
Budget

It is somewhat difficult to present a simple analysis of the bud-
get for the Texas Youth Council since the agency does receive funds =
from‘otherrthan general_app:opriations. The general appropriations-
for the Council for 1973 is approximately $17.8 m;llion,in addition.to
subsidies received under the federal Title I program which include
grants for $363,378. With income derived from other grant sources the
total projected operating expenses forbthe council~for,l973 are appro-
ximately $i8.l ndllion.39

Since part of these expenses are involved in the administration

of parole, to compute the cost of maintaining state~schools-it,woqld be - ..

necessary to subtract from the tptal operating expense apprqximatelY-'~vk]

$755,000.%0

i Possibly a better way to interpret the costs associated with the

maintenance of the state schools would be to look at the average yearly

cost associated with keeping a child in any one of the schools.  These

_costs range from a. low of $4210nper,chi1d’per;yeat,in Gatesville School

Sy i i ek oo bbb ket e . W
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institutions, and 35 peréent were juveniles already in the custodyvof

- -the council ‘and returned to the council's training schools after tem-
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for Boys to a high of $11,000 per child in the Giddings State School.
The unit cost of the Giddings State School, however, is artificialiy
high since:this is a new facility which is fully s£affed but is not’
yet up to its full occuparncy level; Excluding the cost for operatiﬂg'
the Giddings Sta;e School, the average unit cost among the remaining iﬁé

state schools was approximately $6,000 a child dﬁring 1972.41

Manpower

Because .of the diversity of prograés invglved in Ehe administra-
tion of the state's training schools, the council employs a wide variety
of employees. These include medical doctors, psychiatrists, psycholo-
gists, social workers, house parenté, érofessionals iﬁ the:area of vo=-
cational training and education, custodiél officers, maintenance per-
sonnel, and other supportive staff. ’EXCluding those institutions for
dependent and neglected children, the remaining state schools which
have custody of adjudicated delinquents have a staff in excess of 1,400

people,

Calculation of an average salary for institutional workers is
somewhat complicated because of the great diversity in types of employees
retained; however, the starting salary for a Correctional Officer I is

$5,256 per Year.42‘

Admissions
During 1971 the Youth Council admitted 4,149 juveniles. Of this
number ; approximately 60 percent were adjudicated deiinquents committed

to the council by juvenile courts, 5 ‘percent involved transfers between




porary absgnces suchfas’furloughs,.hospital, escapes, and parole
returns.43

All newly admitted juveniles are retained at the appropriate re-
ceptiop center for diagnosis and classification after which they are
assigned to one of‘the council's residential facilities. During.1971-
the average daily population of the council's facilities was 2,442,
which is approximately the same as its average daily population five -
years‘previously.44 During 1971 the council paroled 2,420 boys and
girls. 'Of these, approximately 99 percent were parcled &irectiy from
the training‘schools while 1 percent were paroled while on temporary
leave from arschool.45~
Services

The rehabilitative services provided by the council for school
residents may be divided into nine areas, including: diagnosis and
evaluation, child cére, soqial service, education, recreation, religious
training, pre-release, health care, and residential placement. Although
each service greavis significant in the child's ultimate rehabilitation,
the council considers education to be one of the most important elements
in its treatment,program.46

The state schools provide regular academic and vocational educa-- .
tion accredited by the Texas Educational Agency. - Every effort is -made
to a;sgre that the»type and’quality of education provided is comparable
to thag‘ﬁqgnd‘in the~public‘sch§ols of the state. The council has esta- =
blishédieight separate,_fully accredited academic and vocational pro- .
grams for boys and three for girlg,é?_}

/Unlike the publfc schoolysystem,'thg,cdunéilfsjschools‘operate‘

o e s b o'y
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11 months a year and require the attendance of all‘reésidents. Each of
the council's schools is an independent school district and the staffs
of the schools meet the same standards for employment as teachers in

48 The council makes

any other accredited school district in the state.
every effort to synchronize a child's education so that when he leaves
the state school he maY,re-entQ& the public school system without 1o§s
of time or credit.

Since the majority of children comititted to the state schools

have a history of poor academic performance, a variety of special edu-

- cational programs are available. One example is the Educational En=~

richment and Language Training Center at the Gatesville School for Boys;

which treats such disorders asdyslexia.49

A pre-release program is designed to prepare the youth for a sub-
sequent reintegration into. the  community. Activities incorporated in
this prbgram-are designed to providéfbractical‘knowledgé and experience
for everyday living. This program emphasizes activities that promote

social contact, individual responsibility, and good citizenship.so‘

Recommendations

Since the enactment of the Youth Council Act, the state has devel-

oped a number of facilities for the care and‘custody of adjudicated
delinquents. These facilities provide a broad variety of programs to
identify the child's néeds and to assist him in returning to the com~

munity. However, the Youth Council has little control over the types

of youngsters committed to its institutions since such commitments

emanate from the state's juvenile courts. Because of the absence‘of

e
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community~based treatment programs in many counties, the council re-
ceives youth who would be better treated in their own communities.

The absence of‘full time juvenile probation services in many of
the state's counties leaves the juvenile courts little discretion in
treating juveniles other than the commitment to state training schools.
The extension of juvenile probation services to all 254 counties would
greatly facilitate the operation of the state's schools. Although the
Texas Crimina' Justice Council, through grants under the Law Enforce-
ment Assistanee Adminjstration program, has facilitated the development
of juvenile probation services in many counties, there still remain
broad areas of the state in which no such services exist.

Anether problem area for the council involves the receipt of
adjudicated delinquents who are also mentally retarded. Alsignificant

problem exists at the local level in the proper diagnosis and treatment

of the mentally defected delinquent. In so farias such youngsters are

mentally retarded they could be committed to one of the state's schools
for the mentally retarded, were it not for the’fact that the waiting
period for‘admission to these schools is about three years. 1In the ab~
sence sf immediately available facilitius for the mehtally retarded
dellnquent the juvenile court in many cases has no alternative cher
than commitment to the Texas Youth Cenn011. While the council is equlpped
to treat -the delinéuent,'the mentally retarded delinquent does present
particulat treatment problems fot the council.

It is recommended that studies be initiatedvto‘determinegthe in;
cidence of mentally defective delinquents anthhat alternetines~he de-

veloped for their' treatment. Certainlyhthe current progremhof'the De=-
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partment of Mental Health and Mental Retardation to-establish community
health centers is &n initial step in this direction.

As mentioned previously, the Youth Council has developed halfway
house programs in Houston and Fort Worth. The concept behind these pro=-
grams is to provide the .youth a gradual integration -into the community. -
It is recommended that the council encourage the expansion of'thie pro-
gram in the various urban centers-of the state, - There is every indica-
£ the youth in returning to the

community but are effective in reducing recidivism.’

Adult Corrections

City and County Jails

Legal bas1s

Under Texas 1aw a jall is deflned as any place of conflnement used

to detaln a prlsoner and admlnlstered by 1oca1 unlts of governm.ents.51

3

A prlsOn is a state admlnlstered fac111ty used to 1ncarcerate 1nd1vx~
duals conV1cted of felonlous crimes and sentenced for a perlod of in~

r'arceratzv.on by dlstrlct court.

-

The ba31c dlfferences between the two types of lnstltutlons stem

from the unlt of govexnment respon31ble for thexr admlnlstratlon and

from the status of the person detained. Whlle a prlson 1s responsxble
for the 1ncarceratlon of conVLcted felons, a Jail detalns persons awa1t=
ing trlal for the commission of a crime, elther a felony or mlsdemeanor,

thooe conV1cted of mlsdemeanor and 1nd1VLduals held for other authorl—
ties.

oy st

The Texas Civil Statutes empower the commissioners court to main-




the sherlff's county andJaeld in other county Jarls,

tain a,jailywj&hin the county. The law requires. that such jails be

maintained in a gafe and suitable mdnner, with adequate provisions miade
for the security and sanitation of the facility and the safety and

health of the inmates.52 In order to maximize both the security of the

institution and the safety of the inmates, provision is made for vari- -

53

ous types of segregation of inmates within the jail. This requires

the segregation of female innates from males 4s well ascsegregation of
inmates on the basis of type of offense, security risk, and other cri-
teria germane to.the proper'administration;of the facility.

While some counties have both city and county jails, rural coun-
ties frequently incorporate such operations'into?a;single‘facility.
Due to the large number ot\eparsely populatedvcounties in‘the state,
legal provision has been made for counties of less than 20 ,000 in pop-
ulation to contract with cities w1th1n the county to flnance, construct,
maintain and operate Jalls for JOlnt c1ty and county use.54

Under Texas 1aw the sherlff is the keeper of the Jall.55 He is
responsible tc¢ recelve anyone‘commltted by a warrant‘from a magistrate
or to hold‘anyone in want of bail.-56 The sheritf is immediately reenon-
s1b1e for assurlng the securlty and ‘sanitation of the faclllty and the
safety and health of persons 1ncarcerated In addltlon to having cus-
tody of state prxsoners, the sherlff is also redulred to. recelve any

57

federal prlsoners tendered by Unlted States Marshalls. The shcrlff

is entltled to recelve a da11y fee.for the keeplng of prlsoners, how=
ever, the recelpt of thlS fee is only'for 1nmates held w1th1n the Jall

58

in his Jurlsdlctlon. No fee is rece1Ved for ;nmates charged w1th1n

e
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Unlike other states, Texas has no .provision for statewide uni- -
form statistical reporting on the administration of county jails.  The

sheriff, however, is required to make an annual report to the commis-

sioners court indicating the number -of inmates incarcerated, the asso-

ciated cost, and any profit secured from the retention of federal pri-
soners. %0
To insure the proper custody and treatment of county prisoners;

the law makes provision for thefsheriff,lwith,the approval of commis=

sioners court, to hire guards and matrons to administer the jail-facil-

ity.  In emergency situations when the commissioners court is not read~

ily‘acceesible, the sheriff may hire additional custodial officers with

' ‘ : "6l
- the approval of the county judge.

Unlike some states, Texas has no provision for parole from a county

jail.  However, there is legal provision for the commutation of the sen-

tence of a county inmate. The sheriff may commute up to one-third of am’

inmate's (original sentence based upon the inmate's adjustment and good
behavior while'i'.n.jail.62 This is similar to the provision.for the"
granting of*ﬁgood time" within the state's prison system.

ﬁor.innates held in county jails because’ of refusal to pay fines,
provision is made for 'working off" the fine.®> The Code of Criminal

Procedure allows an inmate to reduce his fine by a set rate for each

day's work performed within the jail facility. 1In those jails not having

a county,farm or adequate work programs, the prisoner is allowed to re=-
duce his fine by a specified amount for each-day he served within the

jail facility.

oy




Administration .

I 1972 the Texas Criminal JuSt?ce.Council published a detailed
analysis of the 325 jails identified in Texas by the United States
Bureau of the Census.eé This total does not include police lock-ups
that do not detain individuals for more than 48 hours. ;Of the 325.jails
identified, 235 were county jails and 90 were city jails.65 Among the
city jails, 30 were in communities in excess of 25,000 in population and
60 were in cities less than 25,000 in population.66 Texas has more jails
than any other state, regardless of population. The large number of
jails in Texas is a function of the fact that there are 254 counties in
the ﬂtatekof,which 235 operate jail-facilities.

Distribution of inmates , L ﬁ

As of March 15, 1970, the Bureau of the Census identified 10,720
“inmates incarcerated in Texas jails.67
mates, Texas ranks third in the nation5 preceded by California (27,672)
and New York '(17,399).1,58,
It is of interest to contrast those inmates awaiting trial with.
- those who ﬁeve been convicted. Of the 10,720 inmates identified, 7,353,
(68.59 percent) were awaiting trialfand,3,367’(31.4l percent): had been
eonvicted.69 Ihis‘indicaﬁes that the preponderance of:jail inmates in -
‘Texes‘ere awaiting trial asbopposed.to a-nationa1~pretriel average of
v 51,perCent;70

’“As might be expected; the'ﬁast'mejority bf'jail inmétes are adult
maies (93$Eipercent); ‘The remainder are adult females (4.8 éercent) and

- juveniles (1.5 percent).71

~In terms of total number of in-.
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Manpowex
As of March 15, 1970, the 325 city and county jails in Texas em-

72 fexas ranks sixth in the

ployed 1,144 full time equivalent employees.
nation in terms of total jail employees, ?receded by California, Florida,
Illinois,‘New Jersey, New York, andfPenesylvania.73 Comparing total . in-~
mates -to staff employees, the state average ratio of inmates to staff is

lO:]_..74 Tegas‘has fewer gtaff per inmates that all but two states in

the nation (Idahd»and Mississippi).75

_Iﬁ 1970, the total March payroll for  jail employees in Texas was

$533,155. The average salary for jail empldyees was $472 a month, which
76

placed Texas 31st in the nation in terms of custodial officers' salaries.
Facilities

fhe 325 Texas jailsyhad‘a total designed caﬁéCitybof 17,191 in=
mates:77 Cohéidefing that there were 10,720 inmates incercerated on

March 15,>1970,'this'indieated that on the average Texas jails were 38

percent under capacity. However, this figure is somewhat deceptive since

. rural jails are usually under capacity while urban jails are often over

capacity.‘ The degree of erbwdihg in>the stete's jailé ranges from some
jails heﬁipg ﬁo'iﬁmates'tb,others beihg es'much as 58 percene over caba-
city. -

Texas jails vary significantly inltefmsyof the ege of the fecili~'
ties. ‘0f the total 5,690 jail ceils within the state, 55 percentiwerej“
built within the last 25 years, while approximately 31 percent are be-~

tween525_and‘50 years old, One“outxof,lo'jailfceils are between 51 and.

: 75,ygars“qld‘wﬁ@le_4;percent,are‘between;76~and‘100;year5701d; While:

itwmight“be;thqﬁghtythat older jails,would‘be foﬁnd in rural communities,

T




the fact is that antiquated jail facilities can be found in both urban

18

o

and rural counties throughout the state.
Of the 325 jails in Texas, 249 are designed to hold pre-adjudi-
cated juveniles. Similarly, 63 jails hold adjudicated juveniles await=’

ing further legal action_.79

Financing ’

The reported operational costs for Texas' 325 Jails during 1969
was $10,848,000. Planned construction costs for 1970 totaledf$973,000
for renovation of existing jails and construction of new,jails.80
Servicesd | |

The»Census Bureau survey also attempted to determine the types of
inmate services’offered within city and county jails. ’However, ques=~

tions’ concerning types of services were only asked of county jails, and

city jails in communities with populations in excess of 25,000. Of the

265 jails‘which fit this criterion, only 7 (2.6 percent) hadkreerea-
tional facilities, and only 8 (3,percent) had eduoational facilities.
One hundred of the Jalls surveyed (37 7 percent) had medical fac111t1es
and 181 (68 3 percent) had VlSltlng fa0111ties 1nclud1ng those used by

the inmates' ,attorneys. Finally, the Bureau of the Census found that

7 Texas'jailS'(2.6 percent)vhad no tOllet fac111ties.8l

Recommendations =~ Cos R

‘As evidenced from the data presented above, there is wide vari=-

ability in both the physical condition and'adminiStration of the state's’

jails. Although there are statutdry‘minimnmS'affecting the construction

and .operation of jails in Texas, enfbrcementvis°weak9and many“jails’fall

.ceration. Local communities Should be encouraged to explore the util-
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far short of these standards.

One alternativeffor‘upgrading the status of the state's jails
would be to create a jail inspection commission which would be charged
with the responsibility of annually inspecting all jails in the state
and wonld have authority to close any jailkwhich did not meet minimum
standards. It is also recommended that the minimum standards nct be

incorporated into- law:but besdeveloped administratively by the commission

allowing greater flexibility in updatingtstandards as need requires.

In addition to this jail inspection responsibility; the commis~-
sion could also .publish a monthly newsletter making available to jail
administrators pertinent information on a variety of problems in com-
munity-based corrections. This could include discussion of diversion-
ary programs, officer training, dietary programs, recent:appellate
court cases affecting jail adninistrations, rehabilitation, and other
areas. Such a research and denelopment and feedback mechanism would
be most helpful‘to the state's jail administrators in assisting them
to meetrminimum standards. |

If the national jail statistics are accurate, Texas incarcerates

more people per capita in its local detention facilities than does any

other state. This is not cost effective or does it necessarily corre-

late with the greatest public safety. The absence of diversionary pro-

grams in many communities allows for no alternative other than incar-

ity and. cost effectiveness of diverSionary programs as a means of off-

o

setting the need for jail construction or expansion. The usenof detox~-
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ification programs is probably one of the most significant diversion—
ary programs to: be considered. Ihe use of recognizance progrémsgvmis~
demeanant probation, ;nd the use of sunmons and citations in lieu of
arrest can greatly reduce jail populations.

It is strongly(;ecommended that a mandatory reéorting«mechanism
be created so that aﬁ;ual statistics be made available on the operation
and physical ¢ondition of the state's jails. The collection of such
statistics could be done by a state jail inspectioh commission or -in
the absengg’gf.such a commission, by the TexasVDepartmént of -Correc=
tions. Such~inf6rmation is vital to the propef‘programing~oflthe cri-
minal justice system in general and to the planning of commgﬁity—basad

corrections in particular.

The'Tekas Department of Corrections
Legal basis |
“The state's prisdn system began with the establishment of the
Republic of Texas. During thé early.days of the Republic, allrcrimiﬁ—
al offénderé’were under the jurisdiction qf the sheriff regar&lesé of
the type of offense or convictibn status. By<1842 it wés recogﬁized

that this county-based corrébtional system left much to be deSired and

in that year the Texas Congress set up a committee to find a location

for a ‘'state prison. Based on the recommendations of this committee,

the congress established a Texas Prison on a l0-acte site in Huntsville.

The keeper of the prisanWasbdirectlyyrespoﬁsiblé to the President of
the Républic’andﬁwas authbrized'to hire guards to.ehéute the safekeep-

ing of the convicts. In authorizing the briéon'the coﬁgress‘made>no;

L e i s 1 it e
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‘provisions for the rehabilitation of the inmates who were employed at

whatever activities were thought by the keepéer of the prison to be the
most profitable to the Republic.82

After Texas joined the Union, the first legislature enacted legis~-
lation for the establishment of a state prison in 1846. This act auth-
orized the governor to appoint a three-man commission to purchase land
83

for the prison and to supervise the construction of facilities.

The Texas Prison received its first inmate in 1849 and grew in .

‘size and population until the advent of the Civil War. During the war,

the prison was used as a prison camp for the incarceration of Union
soldiers.3%

The first major legal revision of the Texas prison system was 
initiated by the 40th lLegislature in 1927, At this time the legisla-
ture authorized the creation of the Texas Prison Board to set policy
for the prison system and created the position of general manager to
supervise a-day~to~day operation of the system.8

-The second major legal revision was enacted by the 55th Legisla-

86 The legislature‘changed the name of the Texas Prison

ture in'l957;
Board to the Texas Board of Corrections and the Texas Prison to the
‘Texas Department of Corrections. The name of the general manager was
changed.to'directot of corrections and his‘reaponsibilitigs were great=-

1y enhancefd.82

~Previously, the basic legal authority for the Texas Department

_of Corrections stemmed from the Texas Constitution which empowered the

Texas Legislature to provide fof the management and control of a.state

o
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partment of Corrections js to be a self-sustaining prison system,which»
provides for the humane,treatment of inmates. The law also. requires-
the department tO epcourage the training of inmates and toO provide op~

portunities for rehabilitation.
s Department of Corrections is administered by -

Currently the Texa
ine members appointed by

‘the Texas Board of Corrections composed of ni

the governor. [The day~to~day administration of the department‘is super~=

vised by the‘director'of corrections who is hired difectly by the board.

“The director ‘hag broad statutory authority including the hiring -
and firing of personnel and-the establishment of rules and regulations
pursuant to the humane treatment of the inmates, theit training, edu-

cation and discipline,;segregation and classification.

In order to assist the director in maximizing these goals the
legislature has enacted various provisions allowxng for the establish-
ment of a school within the department,.hospital facilities; and ‘other
progréms aésociated with the general health andvrehabilitation of the

inmates.
The dlrector of corrections can be removed by the board at .any

The law prov1des, how~

time for 1neff1c1ency oL lmproper conduct.93

t notify the director of its intentions and he

ever, that the board mus
tunity to have & hearing before;the board.9

must be given an. oppox
nd controel, the 1eglsla—

In'order to assure proper d15c1p11ne a
ions to grant the commuta=

ture has authorized the director of ‘correct

Under thls pronslon, the director of correctaqns

tion of sentence.
e!t-to. inmates. who properly abld

is- empowered to grant "good tim

rules and regulatlons of the department.

ot o e e i i i SO
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~Under this gystem all inmateS"'-*

IR - o ; - D Dapiads S g 4 i

161

ment attempts: to
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given to those who served twenty yéars*or more, not including commuted
time. X

"The other means of release from the Texas Department of Correc-
tions is parole. Parolees, while under the supervision of the Texas
Board of Pardons and Paroles are still within the legal custodyiof the
Texas Départment of Corrections for the duration of their parole. Indi-
viduals released under bﬁrole or conditional pardon are given five dol-
lars and a railroad or bus ticket to the county of cOnvictiCn.lOO I1f
the conditions‘of parole require that the irmate report to a specific
location, the inmate is issued a bus or railroad ticket to the'speci~'
fied location.

Administration101

Organization

As mentioﬁed‘previously, the Texas Department of Corrections is
statutorally composed of a nine member board appoihted by the governor
and the director of corrections. Under the director are six assistant

directors concetrned with various areas of administration. These include

assistant directors for treatment, industry, new construction, agricul-

ture, business and special services. Included within special services
are‘datawprdceSSing3 emﬁloyee training,’records and clé.ssification;l02
The department administers 14 se?arate prison units in east
Texas distributed: from southeast of Dallas to south of Hodston.*’Aﬁpng
these.units is the DiagnoStié:Center where 311 new inmafesVaré held
for 30 days prior to classification and assignment £o one>0f’the*otﬁér

units-in thé sysﬁéﬁ. Other specialized units include the Goree Unit

for women; the Ferguson Unit which is used primarily fo%‘yduthful‘éffénJ —

i i e i S o . g
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- the department.

years.""

163

ders and the Jester Unit which incorporates the pre-release program of

103

The 1957 legislative act mandated that the department by a self-
maintaining system providing humane treatment and the opportunity for
training and rehabilitation of the inmwates. Pursuant to this objec-
tive, the‘department has developed a broad-based-agricultural‘and in~
dustrial program providing many of the goods and services required to
maintain’this large institution. Every effort is made to provide work
for all inmates, unlike other state prisoné where the inmates have lit-
tle or nothing to do. The department has also developed a variety of
treatment and rehabilitation programs which range from vocational
training to primary, secondary and college education programs.lo4
Population

Currently the department has within its custody in excess of
16,000 men and women. During 1972, the department received 6,734 new
inmates as well as a number of readmissions including persons return-
ing from bench warrants, escapees,vparole,violators, persons retuyning
from z medical reprieve, and others.. During the same year, the depart-

ment released 3,828 inmates under parole supervision and discharged

. c
3,285 at the expiration of their sentences.lOJ

Approximately 20 percent of the inmates are sentenced to a pefiod
of from four to five years while about 25 percent.have sentences be-
tween five and ten years. Ofwali new inmates admiﬁted during 1972
approximately 16 percent were committed to sentences in excess of 20

106

. The inmate population is normally composed of about 95 percent

EECIREE
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males, of whom 41 percent are.C§Qcasians, 43 percent Negro and most éf
the rest are of beicéanmerican background. ‘Approximatelykbne in
three has served\priOr commitments in the department; about two out of
three have previously served jail sentences and approximately one in
six has been previously incarcerated in other state prisons.loz

The educational equivalency level of new inmates is usually be-
tween 5 and 6 years, while the average~ inteliligence quotient (IQ) is
in the 80's, including about 7 percent whose IQs fall below 70.108
For comﬁarison purposes, it might be noted that individuals with IQ's
below 70 are usually considered mentally retarded.
Budget

Because of the development of broad agricultural and industrial
progra&s, it is difficult to calculate the true cost of the operation
of the Texas Department of Correcticns., OCne method.would be to define

the income value of all services provided within the department, adding

to it income received by general appropriations. Using this method of

calculating cost, the total expenses-for the operation of the Texas De-

partment of Corrections in 1970 was $41.3 million. Of this total ex-
pense, $24.2 million were recouped through the prison's agricultural "
and industrial e'nter:prises.‘10

Another way bf looking at operating costs would beita~total all
cash expenditures aﬁd~subtr§c;?fr§m this amount the income produced by“

the prison's industrial and agricultural programs. Using this method

of calculation, the department's operating cost in 1970 equaled $28.2

million. This was offset by income derived from prison programs équél-

ing appgqximaggly'sll million for a net loss or'cqs;,of $l7;2.millibn}l

e e st Y
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Yét another way of calculating the cost of the prison é?stem
is the cost per day per inmate. Adjusted for income derived from
prison‘industrieé and agriculture, this average was $3.31 in 1972,
The total state appropriation for the department for 1972 was $26.8

million.111

One should bear in mind, however, that the indirect costs of
incarceratiqn are high. These costs include payments made by the
state in the form of aid to dependent children of the families of men
iﬁcarcerated in the department, and lost income and taxes that might
have beeB paid had these men not been incarcerated.

Manpower

The Texds Depatiment of Corrections employs a wide diversity of
persons in various functional areas including custody, treatment, pro-~
duction, and Supportive services. In addition to the Board of Correc-
tions and the director there are 5ix assistant directors, 14 wardens
and 16.assistgnt wardens.

There are 1,800 correctional officers whose primary résponsibility
is the custody of the inmates and the security of the system. The
starting sala:y for correctional officers is cﬁrréﬂtly‘$500 a month.
There are 114 employees in the area of treatment, and the system is
supported by 105 clerical persormel.112

vihexmanpower of the prison is'augméﬁtéd by contracts and working’

agreements with a variety of state and federal agencies.' Current1y9

the department has contracts with the State Department of Welfare,?the

~ Commision for the Blind, the Texas Employment Commission, the Texas

Commission on Alcoholism, éﬁa’the University of Texas Medical School at

ey,
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+ . Galveston. The Department has also developed working agreements with

the Veterans' Administration,‘the Social Security:Adn&nistration, the-

daylor College of Medicime (which provides resident Sﬁrgeons to the
'pfison) and John Sealy Hpspital in G¢lveston (which'provides residents
in oph’thalmologyv).113 . , ‘ ‘ ‘ , 1

In addition to these agencies, the prison provides office space

1

for the,inétitutional parole officers of the Texas Board of FPardons
and Paroles and for lawyers -of the Attorney General's>0ffice'wha assist
inmates in writing writs and other legal matters.
Programs
Asiae from its agricultural and indﬁstrial programs, the depart=":

ment has developed a variety of specialized programs specifically

geared for the educational and vocational rehabilitation of the inmates. -

The Windham SchoollDistrict, created by the legislature in 1969, is a
fully accredited educgtionalrprogram.supported by the Minimum Founda~.
tion Program.114 Essentially this is afpublic school. providing primary
and secondary education for the inmates. There are currently more than
8,000 inmates enrolled in academic classes provided by the Windham
School and each year approkimately 1,000 inmates receive GED certifi- .-
‘cates or high school diplomas. -

The department has also established vocational training programs
includiﬁg oné administered in éoopérationjwithbTexas A&M University
involving training for heavy equipment opera;ion and water and,sewage'
115

plant bpefation. ~@he department has established a barber collége

under a grant from the Texas Criminal Justice.Council with approval of

the State Board of Barber Examiners. Under the Manpower4pevelopment
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and Training Act (MDTA), and in conjunction with the Texas Edﬁdational

Agencyﬁand the Texas Employment CommiSSion, the Departmént has devel~
oped seven occupational traininé”progfams Which are capable of handiiﬁg
apprbximétely 20*meﬁ in each*cias;.ll7

‘éeveral'area junior colleges inC1uding Alvin Juniof College and
Lee College of Baytown have dezloped colleée programs for qualifying
inmates. In the fall semester in 1971, 60 inmates received Associate
of Art degrees;ll8 hf' _ -

~ Two essential parts of the department's treatmenft program include
the proper diagﬁosis'and'classificatibﬁ éf'311 incoming inmates so as
to properly‘rélate inmétes neéﬁs and‘program reSources, and the Pre=-
release Center located at the Jester Unit. The éurPOSe'of this latter
program is to prepare inmates about to leave the depﬁrtment for their
reintegration into the'community."The pré~release program‘provides‘a
variety of services:inclﬁdiﬂg counseling and psychological services,
vocational reﬁébilitation ser§ices, employmént cbunseling én& job place-
ment services. The pre—ﬁélease program was initiated in 1963 and is

e o J : : .
credited with reducing the recidi<i. 1 rate in Texas from about 38 per-

cent to a current rate of approxihatéiy{kp pencent;119

7

In recent ‘years the Texas Department of Corrections has experi-
enced a significant inerease ir tiw number of men and women cdmmitted
by the state. Currentlyfthe department is receiving over 6,000 com-

mitments a year. It is recognizad by the departument and manyhgoncerned

individuals throughout the state that some individuals committed to the
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ministration of probation by a state agency, such as the Board of Par-
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state's_prisonksystem could be more effectively handled by probation

supervision. However, the absence »f full time probation services in

.

‘many Texas counties provides virtually no sefitencing a}ternatives for

felons ofher than commitment to the Department of Cofrections.

An% concerted effprt to extend probation services throgghout the
254 counties in,theﬁstatg would greatly ease the administrative pro;
blems of the department as well as reduce its operational costs. A
number 6f altérnatives exist for the extension of probation services
including state subsidy pf’probation services in rural areas;‘the ad-
dons and Baroles; or a statutory»requiremgnt that all coﬁnties,mainf
taiﬁ fullvtime probation services. Regardless of the mechanism em-
ployed to aséure statewide coverage of prdbation serviceé, the crea~
tién of such services would g:gatly,benefit the Department oficorrec-
tion.

As‘described in a’previoﬁs section, inmates exit thé_Department
of Corrections either at the terminatidn of their sentence ox by re-
lease uﬁder parole supervision. -In contrast with other statés,‘the

use of parole in Texas is relatively low. It is recommended that Texas

develop a mandatory release system comparable to that used by'the Fed~-

eral Bureau of Prisons. Under this federal system all inmates must be

released to parole supervision, at least 120 days prior to

the expiration of their sentences. Such a system of mandatory commun~

ity supervision 'in Texas during the last few months of a man's sentence

would ‘facilitate his integration into the community and should have'a

FUORE

positive effect on the department's recidivism rate. =~ O
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The quality of;cqrredfibnal{administratibn-is in.great measure a
function of the quality of the staff, which in turn is related to sal-
aries. At presenﬁ correctional officers in the department feceiﬁe a
starting salary of $500 per month. Considering the authority and re-
sponsibiliﬁy invested in theée 6fficers coupled with the rapidly in-
cfeasing cost of living, every effort should be made to increase the
salary struc;ure for the Department's personnel. Prison units near
urbanized areas,/such as Houston, have experienced difficulty in re-
cruitment because of the competing salarieé in such areas. The low
salary structure also impedes the recruitment of appropriately trained
and edqcated personnel.

Unlike prisons in other states which are restricted by law from
developing self~supporting industrial and agricultural programs, the
Texas Department of Corrections is in great measure self-sustaining.
From the vantage point of organized labor, the employment of inmates
in ﬁhe industrial, agricultural and construction activities of the pri-
son system, infringes on the free labor market. 1In the past few yéérs,
various bills havé been introduced in the legislature which would greét-
ly curtail the department's self;sustaining programs.

It is recommended that the department be protected from the en-
actment of the legislation that wodid restrict the use of inmatesiin
these programs. ' While the restriction of inmate labor may create some
jobs for the’free labor market, the disadvantages are significant. Such
restriction would greatly increase the cost of operating the department.

In addition such rvestrictions would eradicate the vocational benefits

~which accrue to inmates working in such activities and might create a

e
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‘ severe problem in finding sufficient wotk for the inmites within the

system.
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More or less informal probation anduparole services have been
évailable in the United States since the éarly nineteenth centﬁry.
The first law providing for probation was enacted in Massachusetts
in 1878 whilé the first law pertaining to formal parole was passed _  ¢
. , : co » ; in New York in 1869. |
4 - | The history of statutory provision for these extra-institutional
means of dealing with offendets in Texas is.somewhat shdrter. Although
an adult probation and parole law was passed in 1947, no provisions
were made for fﬁnding; The 55th Legislature enacted the "Adult Pro-
bation énd Parole Law of 1957.'" Probation and parole werd separated,
placiﬁg administration and funding of probation on a local basis and
providing for a state system of paid parole officers. A second law
was enacted in 1965. Basically the samé'as the 1957 law, it constitutes
present statutory provisions. An amendment to the 1965 act was offered

in this most recent 1973 Legislature. "It would have established a

Texas Adult Probation ‘Office:

. + . to make probation services available throughout the
State,. to improbe the effectiveness of probation services,"
and. to provide financial aid to counties for the establish-
ment and improvement of probation services.

However, it was not enacted and, apparently, was never reported out of
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committee. The state{s present juvenile court act was passed in 1943
while the first state-funded juvenile parole-program‘began in the fall
of 1961,

Thus, in the areas of probation and parole, Texas is essentially
playing "catch-up ball.” 1In the context of that analogy, the state has
made some runs and base hits. But, it has also made some errors and
strike-outs and has left perhaps quite a few runners stranded on base.
Uhfortunately, it is, in fact, a bit difficult to know just how the
game is going in light of the lack of sufficiently comprehensive and

contemporafy statistics., Still, some view of the current situation

can be given.

Probation: Current Status2

Approximately 215 of ﬁheigSQ counties of the state currently
provide adult probation servicés.’ This includes an increase of about
100 éounties in‘the past two years, due to increased awareness of need
and, importantly, to the involvement of the Texas Criminal Justice

Council,  Especially in less populated areas, several counties have

joined together to form single, multi-county departments.

Including supervisors, probation officers, employment counselars; -

etc.,kthefe are‘approximately 400 paid professionals engaged in adult
probation. The estimated number of probationers (about equally divided
between felons and misdemeanants)'ié 80,000. Thus, s;atewide, the :
average §aséload per professional worker would be 200, or four times
the number réqommended by the American Coffectionai Association as‘a

maximum.3
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Information regarding the percentage of convicted -offenders who
are given probated terms shows a 1971 probation rate of approximately
51 per cent for felons and of about 44 per cent for misdemeanants. = Of"

all those placed on adult probation, it is estimated that 85 per cent

are successful, i.e., complete probation without its revocation,
Detailed information regarding the relative costs of probation
is-a-vis institutionalization is rot available, Based on the expe-
riences of other states a cost ratio of approximately 1:5 can be
estimated., Furthermore, the cost of probation in Texas is significantly
offset by the.statutory provision that each adult probationer may be
charged a service fee of up to ten dollars a month.

Educational standards for adult probation officers are set by

state law.4, For counties of 50,000 population or over, they must have

completed four years at an accredited college or university and have

two years full time paid employment in responsible related work. Addi-
tional experience can be substituted for college, year for year, up to
two years. This approximates the minimum standards suggested by the
American Correctioﬁal Association: graduation from an accredited college
or university with a major in the social or behavioral sciencésfplus one
year of related graduate study (a year of full time pald experience can
be substituted but only for graduate, not undergraduate, study).

In counties of less than 50,000 population the only requirement
is completion of two years of study in an accredited college or univer-
sity, well below any accepted minimal standard. It mightxbe noted thatk
the previqusly mentioned  amendment, éffered but not acted upon by the

1973 Legislature, would have required a bachelor's degree plus a year

i
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Aide Program sponsored by the American Bar Association's Young Lawyers
Section and the Commission on Correctional Facilities and Services.
Under this program, a volunteer (usually a lawyer) spends 6 to 8 hours
a month with a single parolee during his first critical yéar out of
the institution. Before beginning, each voiunteer participates in
training sessions and subseduently works in tandem with the parolee’s
reéular‘officer. Variations on such é program are possible in both
probation and parole; thbugh working with the regular officer is an
impbrtanf element, as is some training (usually in quite short, though
fairly intensive, sessions).

Such. volunteerism hés several potential advantages, advantages
already demonstrated in several programs.‘ FOf example, it permits
someone's spendiﬁg‘hore time With'eééh'offender than;his feguiar pro~
bation or parole offlcer characterlstlcally could, It’providés the
offender w1th a model of someone who is 1nterested in him even though
he (the volunteer) “doesn't have to be." Certainly, many professional
personnél are as equally and as sincerely interested., But, at the
same timé, many probationers and parolees do not perceive the profes-~
sionals in this way, at least initially feeling that ”it's'justkpart
" of their job." Too, succeséful volunteer programs such as ﬁave been
réported in'ﬁarious areas can increase community involvement even
beyond the VOlunteers‘themselves; kSimilarly, they can increase’ com-
munity unée?standing of -both the professional Qrobation and‘parole.
officer énd the‘offender,

" This bompéndidm.hés presented a number of rather major problem

areas in probation and parole reflecting the current status of these
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systems in Texas. An effort has been made to define particular needs
rather explicitly and to discuss some of the ramifications of meeting
or not meeting them,

The Texas Criminal Justice Council (and, doubtless, others) are
aware of these problems. As mentioned several times, the couricil has
provided a variety of grants in an effort to explbre some solutions.
It is continuing to do so. The first necessary steps have been\taken;
but the jourﬁey remains a long one,

It was suggested earlier that the most qualified probation and

parole officers could not work effectively separated from other facets

of the criminal justice system. Similarly, no system of probation or

parole can be expected to be effective outside the context of the
1arge; society. It is suggested here that attitudinal and opinion
aspects of that larger society may themselves conStituté problems.
Among orientations;that may impede chaﬁge are:

1. There is a tendency to adhere to.a basically tallon
principle in deallng with the offender (sometimes under
thg guise of deterrence) in spite of years of experience
militating against faith in the ultimaté effectiveness
of such‘an approach in itself,

2, Probably reléted to this, at 1east in’ part is the pre-
valence of misconceptlons about crime and delinquency.
Such misconceptions again persist in the face of solid
evidénce to the cOnﬁfary. EVideﬁce has shown, for |

,example, that offenses are more 11kely to be commltted‘

agalnst property than against persons and that offenses

prerwhe
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against persons are more likely to be committed by
those whom the-individual knows than by strangeré.
There is a penchant for simplistic solutions to prob-
lems, solutions often based on "simple and sovereign"
concepts of causation., Further, when such solutions
are not successful, there is some tendency to lose
patience and move on toward other equally simplistic
answers or to conclude that the problem is insoluble.
Yet crime and delinquency are not simple problems,
simply caused.  Neither are they amenable to sihple
solutions.

Finally, there is a predilection for focusing on
immediate :and more apparent costs, with a concomi-
tant disregard of the costs of alternativé courses
and of future financial benefits, Were Texas to
‘undertake meaningful solutions to the personnel

Aand system problems previously delinea;ed, it would
admittedly require a fairly large expenditure of -
funds over the next fewvyéars. But such expendi-:
>tures should be weighed agéinst other costs., ''Human’
costs,. such as poorly adjusted or lost livés, cann¢t
meaningfully be translated into dollar terms. But
the compatative costs of institutionalization and
comﬁunipy-based ﬁgggtment caane,calculated, as can

court costs and .property 'loss or damage. With.én

appropriate-data base,,potential’saviggsrin,;educed,n o

i
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. recidivism can be estimated. - Estimable, too, if less

accurately, are the potential economic benefits of

changing unproductive (if not anti-productive) cit-

izens into productive ones.

1f solutions to these problems (labeled as essentially attitu-

dinal or orientational) are to be forthcoming, it will require exten-
sive education of the public and, in some cases, of political leaders
and of-profeésionals within the criminal justice system. Yet such a
program of education or awareness may well%be-prerequisite to solutions

to the problems- of the probation and parole System itself,

Current Trends in Probation and ‘Parole

Perhaps the context of orientation is the most appropriate for
considering current trends in probation and parole, for certainly orien-

tational modifications have occurred. For years an essentially non-

productive debate raged over contentions that the offender had deliber-

ately chosen to trangress society's laws and expectations, that he was
the hapless victim of an adverse society, or that he was mentally ill.
None of these positions, in itself, took adequate cognizance of the

fact that an individual does have some responsibility for his decisions

but that, also, some societal conditions are criminogenic and that the

‘person who behaves in ways that are significantly deleterious to himself

and /or society is less than maximally well-adjuéted.

To the extent that mental health was an issue, it was generally

=

in terms of what is characteristically  called the "medical model."

In effect, the individual was "healthy"” if he was not demonstrably "sick.”

%
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That definition has changed in many quarters so that real mental health
implies the presence within the individual of potential and forces for
positive growth., In this context, thke roles of both the individual
and society can bekrecognized, whether it be the larger society, the
community or neighborhood, or the socieial microcosm we call the family.
More recently, increasing recognition has also been given to the
fact that undesirable behavior (e.g., crime and delinquency) can be
learned, just as desirable behavior can be, With this recognition an
important, if not primary, function of the criminal justice system can
appropriately be seen as one of education or re-education (some may
find socialization or re-socialization preferable terms). To accom-
plish this function, institutionalization may be necossary in some
cases. But probatioo;iparole and théir ad junctive serviceo can pla&
a vioél role. Burdman, for example,‘eotimatés that only 15 por cono
of offendefé need long;term resfraint aod 15 por cent need’sﬁo¥ﬁ~£erm

community-oriented confinement, while 70 per cent could be supervised

6

I

in non—institutionalbcommunity—basedvprograms.
In éither*eVent, a 1eatning aporoaoh‘(coopled with the booador.

view of ohao conétitutes.mentalihealth) carrieo with itAihportanﬁ

1mp11cat10ns. For one’thing,‘it is knoﬁn thaﬁ in ﬁhe eduoaoionai

process dlfFerent 1nd1v1duals respond dlfferentlally to drverse teach—

)

xng approaches. Whlle many students conform more or less successfully 7

to monollthlc methodology, a dlscoukaglng number do not Among those
who do respond essentlally successfully, 1t has been found that actual
learnlng 1evels are often somewhat 1PSS than max1mal Among those who

- do not, it has been found that successful 1earn1ng is 1ndeed often

E
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possible when alternative approaches are available. Analogously,
more success in probation and parole can be anticipated where diverse

and multi-faceted programs are provided (as they are being to some

extent).
A second implication comes from a rather extensive body of
replicated research in learning., That is, it is known that undesir-

able responses can be extinguished (or at least suppressed) through

" punishment. But, it is also known that the use of punishment alone

in no way guarantees that at least equally undesirable responses will
not replace the initial ones. Behavior is most successfully influenced
through reinforcement (i.e., the removal of a noxious stimulus or the
presentation of a oositivo reward) or through punishment appropriately
combined with reinforcement.

The ‘most obvious applications of this established principle are
in the institutional setting, but there are also applications in pro-
bation and parole. An individual will not learn to respond in socially
(and personally) acceptable ways without being given an opportunity
and some reinforcement for doing éo. In many cases, this can be done
most effectively in the community to which the individual is ultimately
expected to adjust. |

‘Orientational changes often operate‘in‘tandem with operational
changes and :this has been thé case in the fields of probation and
parole, 1In part at leasty; current trénds\in'thése'systems are reflec-
tive of qhe,modified;viewpointsmdiscussed@

Severalyof‘these trends have already been pointed out: increas-

,ingvattention to family couhseling; the construction of group homes,
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halfway houses, and the like; cooperation of probation and parole:
systems with other community resources, and the utilization of volun-
teers. Other more or less inter-related trends can be noted.

In recent years a variety of supervision/treatment methods have
been instituted, at least om an experimental basis. For example, some
success has been found in the use of paraprofessionals i,g., paid
personnel who have less than the minimum recommended educational or
experiential preparation but who can provide defined adjumctive or
supportive services,

In 1966, Ohioc began a program called "shock probation.” Here,
the convicted offender is required to spend only one to three months
in an institution, after which he is released to an essentially pro-
bationary status. Since initial incarceration is often one of the

most traumatic aspects of institutionalization, the short-term exper- .

ience is comnsidered to have positive learning value without the counter-

productiveness of long-term imprisonment. Over the years, the recidi-
vism raée under this program has been only 9 per cent compared to a:
national average estimated to be about 7 to 9 times as high. An
approach usually reserved for first offenders, shock probation has been
extende& to several other states,

“In still;other~instances, caseload size has been varied.  Results

here have been somewhat mi&ed,but, as might be expected, it has been

found generally that the quality of officer-offender contact is an s

important variable in determining the effect of intensity (or -quantity)

- of contact. In short, smaller caseloads-alone are not a panacea,-

i R
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Too, behaviox. shaping or "behavior modification™ techniques
have been tried in the community. As is the case with reduced case-
loads, sucli techniques are not a universal panacea. Still, they have
been shown to be successful in the community, In fact, they ﬁay well
be more successful here than in an institution since the context is
"real life” and desirable responses can be more easily generalized,

Besides broadening the approaches to probation and parole, there
has tended to be a call for broadening their use in general, probating
more offenders and paroling those imstitutionalized after shorter
periods of incarceration. No nationwide statistics were found re-
flecting the extent to which this call has actually been translated
into action. However, California has experimented extensively with
community-based treatment in lieu of instituticnalization in recent
years, especially for youthful and young adult offenders. In a re-
lated effort, Massachusetts is in the process of phasing out all cen-
tralized institutions for juveniles, moving to a system of community-
based treatment which includes probation and small institutions,

Somewhat tangentially, there hag been increasing use of work-
release programs (in Texas as elsewhere), providing transitional
assistance in. adjustment prior. to ultimate parole. Such transitional
assistance often also includes both formal and informal lectures and
group discussions regarding such questions as applying for a ‘job and
establishing credit, aspects of life which may seem almost mundane

to many but which may demand new or different skills of the offender

and be important to his not recidivating.

LRy
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Several trends may be noted with respect to the rules or con-
ditions characteristicdally imposed for both probation and parole.
There has been a move toward reducing their number and, many would
argue, making them more rational. Strict constructionism of such
rules as not associating with "vicious and immoral persons” (e.g.,
other offenders) may create awkward situations for the probationer
or parolee who has other offenders in his family or immediate neigh-
borhood or who is employed where other offenders also are.’ Basically

" only invite-

unenforceable rules, such as not using "foul language,
gamesmanship and contempt for the law. Also, in some places proba-
tioners and parolees have beén invited to participdte with their
officers in setting up their conditions. - Evidence has showr that
this‘does not result in lax rules as some might fear. In fact, such
participation seems often to engender in the offender a sense of
responsibility to abide by what he construes as a contract.

Along with these other trends have come suggestions that clear
criteriaifor revocation be established, criteria consistent from oﬁe
area of a state to another. This need not imply manddtory Tevocation
upon infraction. Rather it is meant to eliminate a tendency to ‘some- -
what capricious revocation, generally without opportunity for review,
This has been a problem especially in the case of parole;‘ Evidence
here indicates that re-commitment may be at least as much a finctiof
of the officer's orientaﬁion as it is of the offender's behavior
(clearly casting doubt on some recidivism statistics).

There have also been new moves in the granting of parole itsé&lf,

Not only is automatic, periodic review recommended by many, but so also
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is providing the inmate with a written statement definitively outlining
the reasons for the board's decision where parole is denied. Increasing
attention is also being given to the inmate's right of apﬁeal in such
cases and to his right to representation at the time of review and/or
appeal. Too, recommendations have been made that parole board members
themselves be required to meet certain appropriate educational and
experiential standards before appointment.

Finally, there is growing~sentiment‘for de-criminalizing some
offenses (spacifically certain ‘victimless crimes’) and for eliminat-
ing as official delinquencies "offenses" which would not be crimes by
adults (e.g., incorrigibility,'truancy or running away from home). 1In
the latter, the juvenile probation officer might still have contacts
with the juvenile. But such contacts would be on a non-official basis,
more likely involving other community resources (if a cooperative
relationship has been established) and avoiding the stigmatization by

adjudication for the young person.

Some Closing Comments

Braden points out that:

Constitution-makers should recognize that their task
is three-dimensional, so to speak. They should strive
for a consensus of interests and pressures of the day,
but always in the context of the flow of history-~the
preservation of the good from the past and the passing
on of a document that will meet the needs of the future

« « « + A constitution should be a document for all
seasons. ‘

This requires that a constitution be a bhasic framework, setting forth
the rights of the people and the pOWers, relatibnships and limitations

of each level of government., If it departs from this fundamental frame- : "‘




work to include basically statutory provisions, it will, of necessity,

eQentually become a hodgepodge of amendments. As with a building which
a series of owners have each modified to suit their immediate purposes,
both form and function may be lost.

While a number of problems in probation and parole have been
presented, their solution is basically a statutory matter. Thus, while
these systems are of eoncern to those responsible for constitutional
revision, they are not seen as issues for inclusion in the constitution
ber se.

Nonetheless, the implementation of solutions to the problems in
probation and parole is a matter of considerable importance, as is the
consideration and possible implementation of the various current trends
in these areas. It is important not for the sake of innovation and -
change itself, but for the sake of every citizen in the state, all of
whom would be the ultimate beneficiaries of a maximally effective

criminal justice system.
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Footnotes
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Ian Act creating the Texas Adult Probation Board and providing
for its powers and duties; amending Vcrnon's Annotated Code of Crim-
inal Procedure, (V,A.C.C,P.), as amended, by adding Article 42,121,
by amending Sections 6a and 10, Article¢ 42,12, and by adding Section
3d, Article 42.12; and by declaring an emergency. p. 1.

2The statistics in this and the next section are derived from
a variety of sources. Some of them are necessarily estimates since,
for example, the State has no mandatory reporting system for juvenile
delinquency or adult probation. ©Nonetheless, they represent the most
accurate and up-to-date information available. Sources used were:
Annual Report of the Texas Youth Council to the Governor for the
Fiscal Year Ending August 31, 1972, Austin, Texas: Texas Youth
Council, 1973, passim; Criminal Justice Council, 1973 Criminal Jus-
tice Plan for Texas. Austin, Texas: Office of the Governor, 1973,
pp. 38-49; Ledbetter, J, C., Director, Adult Probation Department,
Dallas, Texas, personal correspondence, May 11, 1973; Twenty-fourth”
Annual Statistical Report: Fiscal, 1971, Austin, Texas: Texas
Board of Pardons and Paroles, 1972, passim; Towns, R, E,, Director
of Parole, Texas Youth Council, Austin, Texas, personal correspon-~
dence; June 6, 1973.

3Statistics such as these must be interpreted with some cau-
tion. Caseloads will vary from one area of the state to another.
Furthermore, such figures do not necessarily imply that that mzay
cases are carried simultanecusly. For whatever reason, individuals
will leave the case roll although others will, of course, be added.
Even making such allowances, however, the conclusion that caseloads
are characteristically too high seems inescapable,

4v,A.C.C.P., Article 42.12, as amended.
5 James Robison and Gerald Smith, "The Effectiveness of Correc-

tional Programs,' Crime and Delinquency, XVII, 1 (January, 1971),"
71-72,

bMilton Burdman, "Realism in Community-based Correctional
Services,! Annals of the Americ¢an Academy of Political and Social

Sciences, CCCLXXXI (January, 1969), 75.

/This is not as ridiculous an example as it may first appear
to be, There is at least one case on record where parole was revoked
because work conditions required such association though there was no
evidence of -extra-employment contact.,’

8George D. Braden, Citizens' Guide to the Texas Constitution.
Austin, Texas: Texas Advisory Commission on Intergovernmental
Relations; 1972, pp. 5-6.: '




SUMMARY OF RECOMMENDATIONS

In this renort the criminal justice system~was‘initially examine&
with an emphasis on aﬂtotai‘”systems"‘perspectiVe. The yarious fonctionai
-areas were then considered individually. It is, however a fundamertal
belief‘cf‘the conbributorsktﬁat it is necessary to_appreciate the inter-
relationships of the<yarious agencies as well as to have.knowledge of
the organization and,operations of each of’the components..fWhile‘an
argument can be made that the crlmlnal Jus 1te system is in reallty a’
’non-system , the need to maintain an awareness of the ”forestﬂ and not
a preoccupation‘with:the indﬁyidoal trees-is crnciai to an understanding~.
of the administration of criminal justice. in Texas.

In emamining eriminal justice in;Texas fromkthis perspectiVe,,the'r
most str@king conclusion from the standooint of constitutional revision'
which emerged was. the agreement that most of the changes neede&, should

not be included in the new constitution. It is the consensus of the
antribﬁtors to this report that, mitn the/exception of the jodiciary,
the other agencies,}such;as the prosecutor‘s‘office.or the correctionsy
agencies, should not even be mentionedkin the constitution. Because‘ot;
the difficulty of;ootaining COnstitutional changes,fano,the:desire to!
maintain maximum flexibility; these matters oughtvto be'dealt withkgy’
statute rathérﬁthan‘ xrough const1tut10na1 prov1310ns. Tﬁen»aS'nem s

demands; approaches, tools and needs become apparent changes w111 be

J,more readily possible through legislation.
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Recognizing that most of the recommendations indluded here should

be implemented through statute, it nevertheless should be useful to have

the more 1mportant recommendations llsted in a single chapter, Theifollow—

ing constitutes a listing of the major recommendations extracted from

various sections of the text.

~ion's standards with regard to sentencing practlces‘

Law Enforcement

Provide standardized training and testing of all law enforcement
offlcers,

Make the office of sheriff statutory rather than constitutional allow-

ing for the office to be abolished in those counties where it is not
needed; :

Make the office of constable statutory rather than constitutional so
that the office may be abollshed in those counties where it is not
needed;

Encourage regional law enforcement plannlng under the Jepartment of
Public Safety,
Prosecution

Requ1re the prosecuting offices to follow the American Bar Assoc1a-

Divorce the measure of effectlveness of the prosecutlng folC&S from
the conviction rate;

Enact a statutory scheme for the appointment by the courts of special
prosecutors for cases which the prosecutor w111 not handle;

Formulate administrative techniques to guide the publlcatvon of standards
for prosecutorial dlscretlon, :

Create a publlc uefender system to protect the const1tut10na1 rights
of indigents in c¢riminal cases.,

Courts
Merge the Court. of Cr1m1nal Appeals -and the Supreme Court ;

Unlfy the Jud1c1a1 °ystem under the superv131on of the: Suprﬂme bourt~
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3,  Simplify the court-system by providing a single integrated trial
’ court ;

4, Slmpllfy the court system by providing only two levels of appellate
courts, (the Supreme Court and ecourts of appeals).

Institutional Corrections

=

1. Develop and enforce uniform standards for the maintenance and
operation of juvenile detention facilities,

2. Require juvenile courts to report annual statistical information
regarding the use and status of juvenile detentlon fac111t1es in
their jurisdiction;

3. Initiare.studies to determine the incidence of mentally defective
delinquents and develop alternatives for their treatment;

4, Expand the halfway house programs to the major urban areas of the
state , ‘ , ERRRE . ' ; :

5. (Create a jail inspection commission which would be charged with
the responsibility of annually inspecting all jails in the state
‘and would have the authority to close any which did not meet mini-
mum standards;

6. Encourage local communities to explore the utility and cost effective-
ness of diversionary programs as an alternative to some sentences to
the county jail;

7. Create a mandatory reporting mechanism to provide annual statistical
information on county jails and their operations;

8. Develop a mandatory release program to provide parole supervision
" for all persons released from the state's prison system;

9. Improve the salary schedule for correctional officers;

10, - Maintain the self suff1c1ency programs of the Texas Department of

Corrections.

Probation'and Parole Sl G

1. Extend probatlon and parole services (both adult and Juvenlle) to all
countles in the state,

2, Create a mandatory, state-wide reporting system to provide informa- -
" tion on a broad range of actxvxtles *tlated to all levels of proba
tlon and. parocle. ' : : SO =

10.
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Implement the minimum educational/experiential standards of the
American Correctional Association for the employment of probation
and parole officers,

Improve the salary schedules for probation and parole officers.

Employ probation and parole more extensively in general as an
alternative to institutionalization.

" Initiate research in the area of community-based programs to deter-

mine  the best means to success and the modifications needed in the
present operations.

Create centers in which offenders could participate in appropriate
special programs during the day (counseling, vocational training,

etc.) and from which they would return to their homes each day.

Establish additional halfway houses for both juvenile and adult
parolees,

Stimulate integration and cooperation of probation and parole with
other community resources.

Encourage the use of volunteer probation and parole workers.
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