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. Pd%pose g f; : £
The researchers, usrng a hypothetical legislative program as 4. model ‘ Sy
have attempted to 'analyze the constitutional ramifications of developlng o
,alternatlve sanctions tostraditional criminal penalties to be 1mposed
upon selected ‘categories of DWI offenders. : : : =,
Amongwehem81gn1f1cant tasks requ1red on the: above contract was to prepare
a study on the constitutioral protections of individuals who are selected
‘to participate in a special alternative sanctions program after a
.conviction for an alcohol-involved traffic offense. This report focuses .
on constitutional questions. that arise regardlng the potential violation
of ‘guarantees such as due process of law, equal protection of the law,

right of privacy, proper jurisdiction of the courts in imposing alternative

vksanctlons and the possible violation of constitutional rights by random

,~as31gnment of individuals to rehabilitation programs

- The researchers have endeavored to test the validity of a legislative = Ci
_program, providing for judicial determination of eligible problem dr1nk1ng 4 ’
drivers .(PDDs) for altermative sanct1ons, against the Fourteenth
, Amendment 0. The 'latter Amendment provides that no state shall make or
- enforce any law that would deprive a person “of life or liberty without
o " due process of law, or deny the equal prorectlon of ‘the laws, It was
> concluded that the criteria for determining PDDs need only proV1ae a
rational basis for the exercise of judicial discretion. Although not
constitutionally required, a medical examination of DWI offenders as a .
‘precondition to judicial determlnation of~ e11g1b111ty is recommended. R
- If -a medical examlnatlon is prov1ded ‘due process protections could
arguably require that the/defendant be afforded the right to counsel at .
- the examination. Also, there,would exist the possible right of the
~defendant to have an ev1dent1ary hearing on the diagnostic question,
" including the rlght to exam1ne and challenge the presentence report
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t18 whether a state, under the equal protectlon clause of the Fourteenth

“a violation of equal protection and an ‘abuse of ‘judicial discretion, the

it can ‘bé shown that the compelling states' interest outweighs the = B R R e

i"_ alternatlve 'sanctions and rehabllltatlve diversrons from-the tradltlonal
’“»crlminal justice system, this- ‘report is of particular 51gn1f1cance.¢ It

e
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Another constltutlonal problem 1nvolved with Spec1a1 sanctlons programs L
Amendment may randomly assign PDDs to various rehabilitation ‘programs’
for the experlmental purpose . of evaluatlng the relative® .effectiveness of

_different treatment schemes. Although a sentence randomly 1mposed 1is

researchers indicate that such ‘programs are legally valid provided, that

L3

necessary 1nfr1ngement of 1nd1v1dual rlghts of the persons lnvolved

The mlghth Amendment protects persons agalnst the 1nf11ctlon of cruel
and unusual- punlshment therefore, as pointed out in this report, any
probation conditions placed on a defendant by the court or legislature
must not be so unreasonable or 1mposs1ble of performance as to be '
unconstrtutlonal The fact that PDDs in this report's PDD model are
rrequlred in some 1nstances, to submit to perlodlc blood tests to ,
determine if antabuse is being taken as required by this probatron R o Vo
‘raises the question of whether their right of privacy is being vrolated : '
It was concluded that not only is the antabuse therapy -valid, ‘but blood :
tests are too, provided that the PDD voluntarily submits to the antabuse e
program ‘and the ‘necessary tests. Valrdlty of the blood tests may also ,
. be predrcated on the basis that there exists a compelllng state 1nterest
presented by the problem caused by drrnklng dr1vers. :

ThlS report further establlshes that the 1nvoluntary eivil commltment :
by the courts, of PDDs with severe alcohol problems is a proper exercLSevf o : ;
of judicial discretion under a state's police power to protect the -~ .. . ¢ .
public's health safety and welfare, so long as such actlon is based ‘ ‘ :
upon statutory authorrzat10n.~ : :

The critical. questlon to ‘be answered in this report was. whether the state
has the authority to impose programs that’ ‘could abridge fundamental - o LTI
"~ ¥reedoms. of persons subjectéd to them. = The researchers concluded that e !
carefully drafted ~enabling 1eglslatron, meetlng minimal Fourteenth L SRTT
“Amendment due process and equal protection: requirements, will be b o
necessary in all 1nstances to promote the valldatlon of such programs.
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Slnce NHTSA plans to conduct demonstratron prOJects of varlous:

addresses itself to the fea51b111ty and success of such prOJeCtS.V .
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‘plﬁ is requested that ASAP Project Directors, Regional Office Personnel
" and Governors' Highway Safety Representatives review this final Teport.
- We would appreciate being informed of any efforts or plans to carry

recommendations. :
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CONSTITUTIONAL FROTECTIONS OF CONVICTED DMI OFFENDERS
SELECTED TO RECEIVE SPECIAL SANCTIONS

For several years the U. S. Department of Transportation and other
agencies have been concerned with developing sanctions in the alterna-
tive to traditional criminal penalties to be imposed upon selected
categories of driving while intoxicated (DWI) offenders. While the
number of classifications of DWI offenders could be extended over a
continuum ranging from one-time-only drinkers to chronic alcoholics,
this paper will consider but three: so-called normal drinkers, pro-
blem drinking drivers (PDD) and, drinkers whose debility requires
civil commitment. In 1ike manner, special alternative sanctions will
be considered in terms of three basic modes: attendance at a special
training course typically known as a DWI school; treatments for PDOs,
including programs that require the taking of special drugs such as
antabuse; and, commitment. )

Under the terms of the National Safety Council's contract with the
U. S. Department of Transportation the following matters are to be
considered in the paper.

1. The potential violation of the constitutional guarantees of
those defendants, such as appropriate due process of law.

2. The equal protection of the law for all drinking-driving
offenders.

3. The question of the proper jurisdiction of the courts in
imposing such sanctions (such as civil commitment matters).

4. The question as to whether such incentives should be regard-
ed as "coercive," and, if so, whether any substantial right
of the defendant has been reduced, etc.

5. In order to evaluate the relative effectiveness of various
rehabilitation programs, it is necessary to assign individ-
uais at random. Does random assignment violate the con-
stitutional rights of these individuals?

In making this study the researchers made several fundamental assump-
tions that must be emphasized. The first is that the issues examined
are of constitutional import and not merely legislative or judicial.
It is assumed, therefore, that the legislature in a given jurisdiction
has set up an appropriate program and that the critical question being
tested is whether the state has the authority to impose programs that
arguably abridge fundamental freedoms of persons subjected to them. A
hypothetical legislative program that has been used as the model for
this investigation will be described shortly. It is further assumed
that the programs are administered to the letter and with no favorit-
ism or prejudice shown any person on the basis of factors irrelevant
to the program itself. This assumption must be made and understood
because it is the constitutionality of programs that is being addres-
sed in this report and not the constitutionality of abuses of them.
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It must be observed that any sanction, including traditional criminal

penalties, can be unconstitutional in application if it is i i
an arbitrary or unfair manner, mposed 1in

In view of the foregoing remarks, it is assumed that i

of a hypothetica]_jurisdiction has passed mode] 1eqis¥2gi;§g;zlzt$:f
c]udes the following components. First, a requirement that 511 con-
v1§teq DWI offgnders be examined to diagnose the presence of aberrant
dr}nk1ng behavior, ‘Thrée categories are created: normal drinking
qr1vgrs; problem drinking drivers; and, drinking drivers whose alcohol-
1sm is SO severe as to require commitment for treatment. Second, all
normal dr1nk1ng drivers are subjected to traditional criminal peﬁa]ties
and are required to participate in a DWJ schooly all PDDs are subjected
to traditional legal penalties and are required to participate in a
Erea?ment program that could include the taking of drugs such as anta-
tusejE ind, all persons d1agnoseq as requiring civil commitment for

trga mfnt are subjected to traditional criminal penalties and commit-
€d. In the case of any particular individual, trial court Judges

retain their traditional dis i i
cretionary :authority to suspe:d S
. A ent
and use probation as Circumstances require, e rences

In addition to examining the treatment model described
paper will also examine an experimental component. Theaggxgészhgf the
gxper1ment would be to allow scientists to examine the effects of
u:ge¥g1tﬁreatments and then rapk them in order of effectiveness for
determineg gasestof.PDDs. It is assumed yhat effectiveness is to be
perine thy material, measurable criteria that correlate with the

p 0 e treatments on the subsequent drinking driving practices

of the treated persons It 1s also
: . assumed tha D
1s placed at the same risk as every other to ing eay convicted PDD

I Judicial Diversion of the Problem Drinking Driver

The Fourteenth Amendment requires that no state shall make or enforce

any law that would deprive a person of 11 i i
ife or libert -
g$§§ gf law, or ery thg equaF protection of the 1aws¥ wﬁ§3§$t1§5$s 29
or thg Judicial diversion of the FDD, therefore ~
these constitutional mandates, ’ ] ,
to receive either traditional le
itative treatment could potentia

: must comply with
Thus, a convicted DNI offender selected

gal sanctions or alternative rehabil-
11y challenge the authority of the

————— - -
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State to carry out a decision that arquably abridges his constitutional
guarantees,

While alternative sanctions and rehabilitative diversions from the tra-
ditional criminal justice system_for the PDD have been implemented in
only a few areas of the country,! the Federal government and a few
states have approached the similar drug problem by enacting drug abuse
programs that authorize judicial diversion programs for convicted drug
offenders and addicts.2 Because alternative sanctions for the PDD and
the drug offender involve comparable constitutional problems, many
constitutional issues raised with respect to drug addict diversion
programs3 can be analogously applied to the PDD alternative sanctions
model. (hereinafter referred to as the PDD model.)

In narcotic diversion programs, eligibility for rehabilitative treat-
ment is a judicial determination, based ultimately upon the reasonable
exercise of the sentencing judge's discretion. Reaching a decision on
the narcotic addict's etigibility for these measures, the sentencing
Judge considers medical and psychiatric reports based upon examination
of the defendant, and presentence reports compiled by prosecutors or
probation officers. Fourteenth Amendment requirements of Due Process
and Equal Protection attach at this initial phase of the determination
of eligibility.4 These constitutional safeguards can also be applied
to both the examination and presentence report in the PDD model, in
which event, final determination of eligihle PNDs from the class of
all alcohol related traffic offenders would have had to conform to
minimal Fourteenth Amendment requirements.

The United States Supreme Court in Marshall v. U. S.5 has recently
upheld Tegislative classifications reasonably related to an experi-
mental narcotic rehabilitative program. Petitioner in Marshall claimed
to be a narcotic addict and moved for commitment pursuant to the Nar-
cotic Addict RehabiTitation Act6 (hereinafter - NARA), but was pre-
cluded from eligibility by a provision excluding persons convicted of
tvo or more felony convictions. The Supreme Court held that petitioner
had not been denied Due Process or Equal Protection by being excluded
from consideration for rehahilitation commitment in 1ieu of penal in-
carceration. In addition, the court implied that it would defer to
broad legislative options in reviewing experimental programs where
there are medical and experimental uncertainties, such as the NARA.
More importantly, Marshall also indicates that an individual defendant
has no fundamental right to rehabilitation at public expense after
conviction of a crime. Therefore, the sentencing judge has discretion
in determining which defendants appear susceptible to rehabilitation
through treatment.

Consequently, applying Marshall to the PDD model suqgests that a leqis-
lative program providing for judicial determination of eligible PDDs
from the class of alcohol related traffic offenders need only satisfy
the rational basis test7 traditionally applied to legislative class-
ifications. Since under Marshall a PDD has no fundamental right to
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rehabilitation the criteria for detgrmining RQDS need only provide a
rational basis for the exercise of judicial discretion,

A. The Examination

Process and an inhe' 2t sense of logic anq fairness suggest thqt a
E:gsonabie judicial determination of e]igib111§y for a (eha§111tat1on
program cught to be based upon a mandatory medical examination. How-
ever, not all statutory rehabilitation programs mage examination a
precondition to treatment. The NARA puts examination of defendants
within the reasonable discretion of the court.8 Thus, unqer the NARA,
initiation of sentencing procedure is within the total discretion of
the trial judge, subject only to appellate review as to an abgse of
discretion.9 However, even when the trial court does not require an
examination as to whether or not a defendant should be given tfeatment
under MARA, the defendant still is entitled to h§ve ;he judge in his
discretion consider treatment as an alternative imprisonment under the
act.10 Nevertheless, the imposition of the traditional sentence in lieu
of rehabi]itatiYe commitment has been upheld as a reasonable exercise
of discretion.!

Similarly, the New York Mental Hygiene Ac@lg does not require a manda-
tory examination as a precondition to jud1g1a1 determination of eligi-
bility for rehabilitative treatment of addicts. If thg court has Qe-
termined that the traditional sanction is more appropriate, there 1s
no necessity for an examination.l3 Therefore,.whether or not a medical
examination is required in determining an individual to be a PDD is
more of a legistative question than a constitutional mandate.

Irrespective of whether or not an examination is a mandatory require-
ment of PDD rehabilitation legislation, important due process and
equal protection questions arise with respect to ghe procedura1 as-
pects of the examinations and presentence report in which they are
used. Specifically, a defendant determined to be a PDD cog]d argue
(1) that he is entitled to counsel at the med1ga1 examina§1on, qnd.
(2) that he is entitled to an evidentiary hearing as to his addiction
to alcohol. :

Petitioners in Muriel v. Baltimore City Courtl4 challenged their cri-
minal incarceration on the basis that they were denied the right to
counsel at the compulsory psychiatric examinqt1on. In adq1§1on, they
alleged that they had not been permitted to invoke the privilege 1
against self-incrimination. They alleged further that they were being
denied a constitutional right to rehabilitation. The Supreme Court
declined to rule on their constitutional arguments, because-thg §tate
of Maryland was in the process of revamping its treatment prgy1swon.
Consequently, a PDD rehabilitation model program could be subjected

to constitutional attack cn issues left unresolved by the court.
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Lower courts have split on whether or not a defendant is entitled to an
evidentiary hearing to determine eligibility for treatment. The Sixth
Circuit has held that a defendant who sought treatment for narcotic
addiction was entitled to an evidentiary hearing in determining his
eligibility for treatment,l5 despite the fact that NARA does not
statutorily entitle the defendant to such a hearing. However, the
Court did not specify whether the evidentiary hearing was a constitu-
tional requirement. Other courts have held that HARA sentencing pro-
cedure is within the discretion of the trial judge.l6

By contrast, petitioner in Specht v. Pattersonl” attacked the procedure
set up by the Sex Offender's Act, whereby persons convicted of specified
offenses were conclusively presumed either to be threats to the public
or habitual offenders. The statutory scheme required both that an ex-
amination be made and that a psychiatric report be given the judge
prior to sentencing. However, there was no hearing or right to con-
frontation. Petitioner insisted that this procedure did not satisfy
due process because it allowed the critical finding to be made with-
out a hearing at which the person could confront witnesses and present
evidence. Although such proceedings are subject to Due Process and
Equal Protection, the Supreme Court ruled that these rights did not
require either that the judge hold a hearing or that the convicted per-
son have an opportunity to participate in determining the sentence.l8

In summary, a PDD model providing that the determination of eligibility
for treatment remain within judicial discretion, presently satisfies
due process and equal protection requirements. The Fourteenth Amend-
ment also does not require that the individual be given a medical ex-
amination as a precondition to the final judicial determination of
eligibility. However, the PDD program might be susceptible to attack
on due process grounds unless 1) counsel is provided and is present

at medical and psychiatric examinations, and 2) defendant is accorded

an evidentiary hearing on the issues of his status as a PDD and his
eligibility for treatment.

B, The Presentence Report

The product of presentence investigations could he a substantial factor
in tke determination of whether or not a defendant is a PDD. In the
PDD model, the presentence report would contain information compiled

by prosecutors' offices on the defendant's historv, his general com-
munity reputation and his criminal record. The report could also in-
clude results of medical and psychiatric examinations made as a part
of the PDD program. It is clear, therefore, that the contents of the
presentence report could be crucial to -the determination of PDD status.

What constitutional rights does an offender have with respect to the
use of presentences reports in the sentencing process, including the
determination of PDD status? Currently, this question raises
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considerabie discussionld and 1itigation. The constitutional issues
can be posed in terms of: 1) rights to inspect presentence reports;
2) rights to a hearing on the contents of the reports: and, 3) rights
to be sentenced fairly on the basis of information contained in the
report.

So far as whether or not there is & right to isnpect presentence re-
ports is concerned, at Teast one federal court of appeals has held it
to be permissible to refuse to disclose contents of presentence reports
to defendants20 and another has held that whether or not to disclose

is a matter of judicial discretion.Zl Moreover, Rule 32 of the Federal
Rules of Criminal Procedure does not make presentence reports available
to defendants as a matter of right. Thus, it would appear that no con-

?t;tugiona1 right to inspect presentence reports has yet been acknow~-
edged.

In the absence of a right to inspect presentence reports, one would
not expect there to be a right to a hearing on the contents that

there is not such a right was established by the Supreme Court in
Williams v. Hew York22 in which the Court ruled that constitutional
due process and equal protection safeguards do not require a hearing
as contents of presentence reports. Under this decision, trial courts
can validly consider not only evidence supplied in open court but also
information obtained from probation departments and other sources.
Thus, in effect, defendants may be sentenced upon information supplied
in part by witnesses whom they have neither confronted nor cross-
examined and rebutted.?3

Despite the new recognition of rights to inspect and to be heard con-
cerning the contents of presentence reports, appellate courts have not
been absolutely aloof to the vulnerability of defendants in the sentenc-
ing process. Nonavailability for inspection heightens the potential
detriment that may flow from erroneous presentence reports because
there is no formal limitation in the contents of reports24 and be-
cause reports may contain hearsay evidence and information bearing no
relevance to the crimes charges.25 In light of these and other factors,
the.Supreme Court has held that defendants cannot be sentenced on the
basis of information that is materially false or that is a product of
a prejudicial reading of the record.26 It has also been held to be
constitutionally impermissible to impose seitences not based upon the

informed knowledge of the trial judge founded upon reliable, accurate
information.27

While the foregoing synopsis suggests that minimal safeguards need be
afforded in the use of presentence reports in PDD determinations, a
carefully designed PDD program should open up the process in anticipa-
tion of further refinements of the law in this area. As a matter of
straightforward logic, if not of fairness, a defendant's right not to
have a sentence founded upon false information or a prejudicial read-
ing of information cannot be vindicated in the ahsence of a right to
inspect and be heard. Consequently, some commentators argue that

- - ——_

these protections should be afforded as a matter of right, par-
ticularly in respect to psychiatric and medical information.28
Clearly, if accepted, these rights would apply to PDD determinations.

Arguments for extending protections in connection with presentence
reports are impliedly strengthened by the recognized right to counsel
at sentencing. In Mempa v. Rhea,29 the Supreme Court invalidated a
probation revocation and the imposition of sentence in proceedings
at which defendants were not represented by counsel. The court
recognized sentencing as a critical stage in a criminal proceeding,
when i1t said:

Counsel is required at every stage of a criminal
proceeding where substantial rights of a criminal
accused may be affected,30

The criterion for the determination of the right to a hearing is
whether or not the adjudication could possibly resuit in depriviation
of 1ife, liberty, or property.3l Since Mempa has made sentencing a
critical stage, it, therefore, appears that mandates of constitu-
tional due process require that defendant be accorded a sentencing
hearing.32 A logical corollary of the right to counsel at sentenc-
ing seems to be the right to controvert evidence used in sentencing.
This would include psychiatric information in a PDD determination.

In 1ight of present Constitutional due process holdings, judicial
determination of whether or not an individual is a PDD neither requires
a hearing nor disclosure of the presentence report as a matter of
right. Nevertheless, requirements pertaining to comparable crimina]
procedures make it reasonably arguable that due process should require
such protections. For examples, presentence reports must be made
available in juvenile cases,33 and evidentiary hearings must be al-
lowed in parole revocation cases.34 Model legislation which did not
provide hearing and disclosure of presentence reports would, therefore,
be susceptible to constitutional attack.

There are viable due process arguments applicable to the PDD model at
the diagnostic stage. Constitutional protections could require gounseT
at medical and psychiatric examinations, and an evidentiary hearing on
the diagnostic question, including the right to examine and challenge
the presentence report.

II The Problem Drinker: Random Assignment

In order to evaluate the relative effectiveness of various rehabilita-
tion programs, it is necessary to assign PDD defendants at random. As
shall be discussed below, this procedure appears to run counter to a
constitutional right to individual consideration in sentencing. Because
one major purpose of the experimental model is to rehabilitate PDDs, it



A S T———

A T 139, ™

AL | e

=B !

can be argued that the State has a compelling interest in determining
the effectiveness of the proposed treatment schemes. In the final
analysis, the cons:itutional questicn will depend upon a balance be-
tween the State's goals that can be met through the random assignment
experiment, and the Constitutional rights of individual defendants.

In the PDD model, once the defendant is determined to be a PDD," he is
then randomly assigned either to rehabilitative treatment or to tra-
ditional legal sanctions. At this point, random assignment apparently
runs afoul Fourteenth Amendment requirements35 of equal protection.36

A PDD randomly assigned to treatment could reasonably argue that his
sentence_is constitutionally impermissible as a denial of equal pro-
tection,37 or that it represents a failure of the trial judge to im-
pose an individualized sentence and, thus, is an abuse of discretion.38

While individualized sentencing and the current philosophy of rehabil-
itating the criminal.offender have hroadened the scope of discretion
exercised by sentencing judges,39 the Supreme Court has made it clear
that it is not the duration or severity of sentences that is constitu-
tionally offensive, but rather the careless or arbitrary pronouncement
of a sentence.%V Therefore, it is apparent that random assignment to a

treatment facility or a prison sentence raises serious constitutional
questions. ' ‘

Under the Model Penal Code, the major purpose of sentencing and treat-
ment provisions is rehabi?itation,al and practically all advocates of
the rehabilitation theory acknowledge the need for individualized sen-
tences.42 Although not specifically holding that each defendant has a

right to an individualized sentence, the Supreme Court has.indicated
1ts support:

Under modern philosophy of penclogy, punishment
should fit the offender and not merely the crime.
The belief no longer prevéils that every offense

is Tike Tegal category calls for identical punish-
ment, without regard to past 1ife and habits of the
particular offender,43

Thug,.it_is quite apparent that random assignment is the antithesis
of individualized consideration.

Despite the fact that equal protection and individualized treatment
appear to be conceptual opposites, Equal Protection does permit
variations on the principle of equality if there is a compelling state
interest or a rational relationship between the classification and the
governmental -objective it is designed to promote.?4 Furthermore, the
Supreme Court has indicated a trend away from the use of arbitrary
classifications not involving individual consideratione.45

Neverthg]ess, the equal protection clause has not yet been applied to
sentencing procedures in the absence of a basic civil or fundamental

right.46 Such a case was Skinner v. Oklahoma®7 in which the Supreme
Court recognized a basic right to procreate and found a denial of equal
protection when a law allowed sterilization of one defendant and not
another when both had committed intrinsically the same offense., The
Supreme Court saw the statutory discrimination as no less invidious
than if it had selected a particular race for oppressive treatment.

In view of the fact that the Supreme Court has indicated that a de-
fendant has no right tz rehabilitation,48 however, a Skinner equal
protection argument could not now be applied to the subject model
random assignment.

It has been repeatedly stated that the Constitution does not require
things which are different in fact and opinion to be treated in law

as if they were equal.49 Therefore, Equal Protection would not require
that all PDDs be placed in a rehabilitation program, so long as sub-
classification of eligible PDDs was reasonable, included all persons
similarly situated and had a rational relationship to the interest of
the State in rehabilitating PDDs and protecting the public.

It seems certain that random assignment of PDDs either to treatment or
incarceration is not in of itself a rational way to rehabilitate any
particular individual. It follows, therefore, that a random assignment
would in fact be arbitrary and without justification unless the individ-
ual's interest is outweighed by some compelling state interest being
served by the program.

It is arguable that the interest of the State in determinina experi-
mentally which rehabilitation programs are most effective so that the
best ones can be implemented permanently is sufficiently compelling.
Assuming that some programs will be shown to have greater rehabilita-
tive success than others, these experimental programs and random
assignment would thus promote the greater long term social benefit.
Consequently, the State interest in making this determination may ocut-
weigh the fundamental rights of the few diagnosed PDDs who are sentenced
traditionally through random assignment rather than selected for treat-
ment and vice versa.

Equal protection arguments have also been tested against a California
program for the establishment of detoxification facilities. In People
v. McNaught,%0 the petitioner, who had been sentenced for public 1n-
toxication, alleged that he had been denied equal protection by the
city's failure to operate a detoxification center when he was sentenced.
The Court held that petitioner had not heen denied equal protection
since there was nothing arbitrary in the criteria for the establishment
of such centers.

Notwithstanding these potential equal protection arguments applicable
to sentencing, it is only in exceptional cases that an appellate court
will interfere with the discretion given a trial court in imposing a
sentence.51 However, the denial of equal protection or the failure to
evaluate individual factors has been a basis for alleging an abuse of

e
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discretion in the imposition of particular sentences. In U.S. v.
McCord,52 defendant argued that his sentence was a denial of equal
protection and therefore an abuse of trial court discretion, because
other conscientious objectors had been treated less harshly. He had
attempted to show by statistical research a uniform sentencing prac-
tice for similar offenses. The court found no abuse of discretion,
citing the doctrine®3 that a sentenca within statutory limits is not
generally subject to review,

However, a trial court's failure to evaluate presentence information in
light of facts relevant to sentencing has amounted to an abuse of dis-
cretion.54 Thus, in addition to the interests of society, deterence

and rehabilitation of offenders, the interests of the individual should
also be taken into consideration when imposing a criminal sentence.55

In the case of specific statutory rehabilitative programs as the NARA,
the exercise of Tower court discretion in imposing a particular sentence
has also come under appellate court review. However, under NARA pro-
grams, lower courts have wide discretion in determining whether a par-
ticular defendant would benefit from the rehabilitative program in lieu
of traditionally imposed sanctions.56 Moreover, in California, discre-
tion to reject a defendant committed for treatment was statutorily
placed in the director of the treatment program.57

Under the New York Mental Hygiene Act,58 each judge, in determining
vhether or not defendant is eligible for commitment to the Narcotic
Addict Control Commission (MNACC), must exercise his discretion with
full knowledge of the goals and objectives of the program.59 Fach case
must also be evaluated on its own merits.60 Despite the apparent will-
ingness on the part of appellate courts to uphold lower court decisions
in these cases, a New York court has held in one case that imposition
of a prison sentence was improvident in view of the defendant's proba-
tion record.6l Under the facts, commitment to the NACC was preferable
to a prison sentence,

With reference to the PDD model, it becomes apparent that the imposi-
tion of a sentence based on a random assignment of a PDD could arqu-
ably be an abuse of discretion. Random assignment fails to take the
individual into consideration. The goals of rehabilitation and
individualized sentencing cannot be guaranteed in situations where
available presentence information on the individual is not thought-
fully considered. Thus, random assignment of PDD would emasculate
the judicial function of sentencing and the exercise of reasoned
judicial discretion.
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A, Summarz

In sum, the PDD who is randomly assi ]

gned to traditional legal sa i
could reasonably argue that‘the sentence imposed was a den?a] ofngg;g?s
protection and an abuse‘of Judicial discretion, However, random as-
signment would be constitutionally impermissable only if the State'é

interest in an effective PDD program did not outwei i :
Sosd, - eigh
of individual rights required by the program. gh the infringement

Random assignment is also utilized in the study mode] to assi

EQ either trad1t1ona1.1ega1 sanctions or proha{ion. Howe€e§19202221589
ional arguments applicable to the random assignment of the ﬁDD would

also be applicable to the non-PDD in which case, Teqal problems with

respect to the nqn—PDD are more likely to arise with the const%tutional

protections applicahle to parole and probation.

ITI Probation

Following the determination of whether the DWI offender is
. ) a PDD

EoanDD, thg trial court Judge may in his discretion place him onogrg-

ation as circumstances require. Probation or suspension of sentence
comes as an act of grace to one convicted of crime,62 and generally a
trial court does not abuse its discretion in denying probation.63 In
addition probation or suspension of sentence may be coupled with what-
ever cond1t1ons the court or legislature may impose.b4 Leqal challenges
to probat}on are not generally directed to the standard ones that are
commonly imposed,65 byt are most often directed to special conditions
which are attached to a particular probationer, 66 Although the full
ganop1y of constitutional rights does not apply to probation, minimal
due process rqu}rgments are applicable where an individual's liberty
1?‘1nb%eopardy. Therefore, while due process requirements are ap-
E_}ca e to procedural aspects of probation and revocation, suhstan-
1ve conditions of probation must be attacked on the qrounds of im-

Possibility of performance, as c i i
Vasion of arorarcrdd s ruel and unusual punishment, or in-

For example, defendant in Springer v. U.5.69 was placed o obati

on the condition that he donate a pint of hlood tg the Reg E:osg?1o¥his
cgng;t1on of probation was held to be void on its face as an invasion
gddicgspﬂg51cg1 Person in an unwarranted manner. In less extreme cases
they oot ;ed een va11q1¥ sentenced to probation on condition that
ey €nd drug rehabilitation programs.70 In Florida judges of state
COUrts may require any person convicted of driving while under the
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There is more uncertainty, however, concerning the legality of con-
ditioning probation of a chronic alcoholic upon refraining from the
use of alcoholic beverages or upon some form of treatment such as the
use of antabuse. Generally, a condition of probation must be reason-
ably directed toward achieving the objectives of probation, namely
rehabilitation and reduction of subsequent offenses.’2 Therefore, an
effective alcoholic treatment program, reducing or eliminating DWI
offenses, would be particularly apgropriate in conjunction with the
objectives of probation or parole.’3 In this regard the model penal
code specifically provides that a probationer may be required to
undergo some form of treatment as a condition of probation.7’4 However,
the treatment must be "reasonably related to the rehabilitation of the
defendant" and "not unduly restrictive of his liberty or incompatible
with his freedom of conscience."75

Nonetheless, orders of abstinence and some forms of treatment may be
invalid in that they are impossihle of performance for the chronic
alcoholic. In Sweeney v. United States,’® the Seventh Circuit acknow-
ledged that conditioning probation on abstinence would be unreasonable
and impossible {if defendant's alcoholism had destroyed his power of
volition and prevented his compliance with the conditions of probation.
Similarly, conditioning probation on the use of antabuse may be a con-
d1§1on impossible of performance since the alcoholic may continue to
drink despite the fact that adverse reactions to the antabuse ensue.
These unpleasant reactions may result in his discontinuance of drug
usage and revocation of his probation.

Other courts have refused to follow Sweeney, however, reasoning that
a court does have the probational authority to impose a requirement
?ha? a compulsive drinker refrain from drinking intoxicants.’’ These
Jurisdictions have struck the balance between public safety on one
hand and rehabilitation of the defendant on the other in favor of
public safety. Uncertainty in this procedure remains, however, since
other jurisdictions have followed Sweeney’8 despite contrary implica~-
tions of Supreme Court views in Powell v. Texas./9

In Powell, the Supreme Court upheld criminal sanctions imposed upon
an alcoholic defendant who had exhibited unlawful behavior that
created substantial health and safety hazards for the public.80 More
importantly, the Court refused to accept as a defense that alcoholism
had destroyed defendant's volition. The court stated:

e are unable to conclude on the state of this record
or the current state of medical knowledge that chronic
alcoholics in general suffer from such an irresistable
compulsion to drink and to get drunk in public that
they are utterly unable to control their performance...,

and thus_cannot be detered at all from public intoxi-
cation,8l
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Therefore, in 1ight of Powell, it can be reasonably argued that condi-
tioning a PDDs probation upon abstinence from alcohol is no* so un-
reasonable or impossible of performance as to be unconstitutional.

If the PDD subsequently is unable to conform to the requirements of
his probation under the proposed model, procedural due process pro-
tections could still be applicable to revocation of his probation

or rehabilitative after-care status.82 The probationary PDD would be
entitled to: a preliminary hearing to determine if there is probable
cause to believe that a probation violation has occurred; an opportun-
ity to appear and present eavidence; and a right to confront adverse
witnesses.83 Counsel must be provided in sentencing and probation re-
vocation where defendant has not previously been sentenced; but {f
defendant has been sentenced prior to probation, the state need not
provide counsel, since probation is not a critical stage of criminal
prosecution,

These constitutional safeguards, which are applicable generally to
proceedings for parole revocation, have been applied to revocation

of a narcotic addict's after-care status.85 However, California has
ruled directly contrary to this position. A California Court of
Appeals recently held that civil addict programs are noncriminal
programs of therapy regaining a high degree of flexibility and that
full due process requirements vould be unworkable.86 Consequently,

it is uncertain whether due process requirements applicable to parole
revocation would equally pertain to probation proceedings in the PDD
model,

A. Cruel and Unusual Punishment
/

Should it be determined that conditioning probation on abstinence or
on treatment such as the use of antabuse is impossible of performance,
then imposition of such a condition followed by probation revocation
for nonvolitional failure to comply, mag violate a PDD's right to be
free from cruel and unusual punishment.87 In order to reach this re-
sult, however, the threshold question of whether probation or treat-
ment constitutes punishment as contemplated by the Eighth Amendment
must be considered.

The Eighth Amendment provides that "excessive bail shall not be re-
quired, nor excessive fines imposed, nor cruel and unusual punishment
inflicted."88 Because the purpose of probation has been classified as
rehabiTitative and not punitive, this amendment has heen held inap-
plicabie to conditions of probation.B9 Exemplary of this viewpoint is
the dictum found in Springer v. United States:90
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The conditions of probation are not punitive in character,
and the question of whether or not the terms are cruel

and unusual and thus violative of the Constitution nf the
United States does not arise for the reason that the
Constitution applies only to punishment.

This view has been eroded considerably, however, since the Supreme
Court's later opinion in Trop v. Dulles.91 There the Court stated
that in determining whether a statute inflicts a punishment one must
look to_the substance and effect of the statute and not just to its
labe1.92 The impact of Trop is most readily evident in juvenile law.
In In re Gault93 the United States Supreme Court recognized that
juveniTe proceedings, which have traditionally been thought of as
civil, are in effect criminal matters. The court thus announced that
it will look at the substance of a proceeding and not merely at its
legislative classification.9% As a result, numerous rights granted
adult criminal offenders have been extended to juveniles.95 For ex-
ample, in Vann v. ScottY0 the Seventh Circuit expressly rejected the
contentions that incarceration of runaway juveniles could not violate
the Eighth Amendment because the statute did not authorize any punish-
ment, in saying: )

Whatever the state does with the child is done in the

name of rehabilitation. Since the argument runs - by
definition the treatment is not "punishment" it obviously
cannot be "cruel and unusual punishment." But neither

the Tabel which a state places on its own conduct, or

even the legitimacy of its motivation, can avoid the applica-
bility of the Federal Constitution.

Most recently, the Eighth Circuit in Knecht v. Gillman%7 stated that
“the mere characterization of an act as treatment does not insulate
it from Eighth Amendment attack."

Based upon this Eighth Amendment rationale, one must look beyond a
program's rehabilitative label and examine its effects. Probation is
not freedom because the probationer is restricted in that he must
adhere to the conditions of his probation and report weekly to his
probation officer.98 Failure to comply with the conditions of probation
results in revocation and imposition of traditional penalties.99 These
factors were recognized by the Supreme Court in Korematsu v. United
States100 wherein it stated "probation. . . .is an authorized mode of
m}!a and ambulatory punishment, . . . intended as a reforming disci-
pline.

Based on the above rationale, one can reasonably arque that cruel and
unusual punishment clauses are applicable to probation. Thus, a con-
dition impossible of performance for the chronic alcoholic, such as

abstinence or antabuse treatment, could be cruel and unusual punishment.

[ w—
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Conditioning probation on some forms of treatment may also constitute
cruel and unusual punishment on grounds that the treatment is coerced.101
The impetus toward treatment as opposed to punishment was derived from
Robinson v. California.102 In Robinson the United States Supreme Court

held that a conviction under a statute making the status of narcotics
addition a crime was cruel and unusual punishment.103 Nevertheless, the
court also recognized that a state could enact legislation enabling

a court to commit addicts to permissible treatment programs.l104

hile some courts looked to Robinsén in holding that punishment of a
chreric alcoholic for his alcohol-related crime is in itself cruel
and unusual punishment,l105 the Supreme Court rejected this view in
Powell v. Texas.106 In Powell the court upheld criminal sanctions im-

posed upon an_alcoholic defendant who had been convicted of public in-
toxication.107 Significantly, the court did not question the power of
a court to require an alcoholic to submit to treatment,l0B This view-
point Tends support to treatment programs such as conditioning proba-
tion on the use of antabuse. A PDD under the PDD model is placed on
probation only after a conviction for an alcohol related offense
driving while intoxicated. He is not being punished for his status

as a chronic alcoholic. Therefore, Powell would appear to validate
the procedure.

Although conditioning probation on the use of antabuse may appear to
have some vestiges of punishment, its punitive effects are outweighed
by its rehabilitative potential. In the PDD model antabuse is admin-
istered to a PDD only after a thorough medical examination, full dis-
closure of the drug's effects, and upon a doctor's orders. Further-
more, he receives counseling throughout the treatment. Moreover,
because the PDD represents the nation's number one highway menace,109
it can be argued that the state has a compelling interest in rehabil-
itating PDD_- chronic alcoholics through programs such as antabuse
treatment.110 The compelling state interest test is sufficient to

Justify any abridgement of fundamental individual freedoms that may be
involived, 111

The drug antabuse induces violent illness when alcohol is censumed
while the drug is in the bloodstream and consumption of an excessive
amount of alcohol could result in death. The probability of death is
s1ight, however, and is made even less in the PDD mode] by requiring
that the PDD be carefully examined by a physician before being alloved
to commence treatment. Should the examination indicate that the PND

has some physical condition that would increase the risk to an unac-

ceptable degree, he would not be placed on the drug. Thus, those in-
dividuals who are Tikely to have adverse reactions are not given the
treatment. It should be emphasized that antabuse apparently causes

a reaction only when alcohol is consumed. Thus, antabuse serves as
an "aversive stimulus"112 operating to condition the user to avoid
alcohol by associating it with the unpleasant sensation of vomiting.
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The propriety of using aversive stimuli and other forms of behavior
modification as an alternative to punishment has become a topic of
increasing discussion as authorities recognize that traditional means
of punishment do not aid in the rehabilitation of offenders.113 The
most obvious challenge to these "treatments" is that they constitute
cruel and unusual punishment.ll4 This position has been bolstered by
recent cases dealing with drug experimentation on prison inmates,
mental patients, and juvenile detainees. In the leading case of

Knecht v. Gillman,115 the Eighth Circuit declared that the unconsented

use ot a morphine based drug to aid in the treatment of inmates' he-
havioral problems constituted cruel and unusual punishment in viola-
tion of the Eighth Amendment. Although the complete effects of the
drug used were not known, one effect was inducing vomiting for ex-
tended periods. Furthermore, an inmate could be injected with the
drug solely upon initiation of another inmate and no medical deter-
mination was necessary. The court in declaring its use in this man-
ner cruel and unusual punishment stated:116

Whether it is called "aversive stimuli" or
punishment, the act of forcing someone to vomit
for a fifteen minute period for committing some
minor breach of the rules can only be regarded
as cruel and unusual unless the treatment is
being administered to a patient who Knowingly
and intelTiqently has consented to it. To hold
otherwise would be to ignore what each of us has
Tearned from experience . . . that vomiting is
a painful and debilitating experience. The use
of this drug for this purpose is in our opinion
cruel and unusual punishment.

The Knecht court seemed influenced oy several factors: First, the
"painful and debilitating effects" of the drug; second, the experi-
mental nature of the drug; third, the Tack of mediecal determinations
as to administration of the drug; and, finally, the lack of knowing
and intelligent consent to drug use hy the inmate.

The consent factor was also important in Mackey v. Procunier,117
which the Ninth Circuit Court of Appeals remanded to the lower court
for reconsideration of whether the staff in a California medical
facility at Vacaville was conducting psychiatric experimentation.

One issue was the use on patient~ of succineycholine, which was
characterized as a "breath stopp.ng and paralyzing fright drug."118
The court emphasized that if plaintiff were subjected to this experi=

mentation without consent, it would constitute cruel and unusual
punishment, 119 '

Angther factor considered in determining whether drug treatment con-
stitutes cruel and unusual punishment has been whether the drug was
administered as part of an ongoing therapeutic program. In Nelson
v. Heyne,120 a federal trial court declared that the administering
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of tranquilizing drugs to juveniles for the purpose of controlling
excited behavior was cruel and unusual punishment. However, the

court indicated that if the injections had been part of an "ongoing
therapeutic program," they might have been acceptable.12l In Peck v.
Cicconele? a court held injections of thorazine not to be cruel and
unusual punishment because the plaintiff there had been examined
prior to taking the drug; the drug had been prescribed by a physician;
followup medical treatment was employed; and the injection was admin-
istered at a medical center.

Jnder the PDD model, antabuse is administered as part of an ongoing
tierapeutic program. Its effects have been tested and it has been
proven useful in rehabilitating alcoholics. The PDD is given a
thorough medical examination prior to being administered the drug
and he receives continued medical and psychiatric treatment through-
out his participation in the program. Although antabuse can have
"painful and debilitating effects," they occur only when alcohol is
consumed. The chance of death is slight.

Despite these safeguards, the antabuse program could still arguably
constitute cruel and unusual punishment where the PDD had not know-
ingly and intelligently consented to the treatment.123 Conserit,
therefore, becomes a central factor. In the PDD model, the PDD is
fully appraised of the effects of antabuse and he is gqiven the choice
as to whether he wants to enter the program. While this would seem to
satisfy consent requirements, it can still be argued that consent is
coerced, based on the idea that the PDD has no real choice. When
forced to choose between imprisonment or probation conditioned on
treatment, arguably one would always choose the latter. Although
authorities have suggested that all alcoholic ggcisions to seek treat-
ment are coerced by some person or situation,1?4 a successful

challenge of consent on this basis would raise the cruel and unusual
punishment issue.

The problem of consent will be discussed more fully in conjunction
with the discussion of commitment for severely debilitated alcoholics.
However, it should be indicated here that in some instances, it is
questionable whether a truly informed consent may be given. For ex-
ample, where a treatment is still experimental in nature, one could
not consent since the effects of the treatment are not known.125
Nonetheless, in order to insulate the probation-treatment program
from attack on consent grounds, strict standards for obtaining con-
sent such as those established by the Knecht court,120 should be ad-
hered to. At a minimum the consent should be in writing and each ad-

ministerigg of the drug should be accompanied by a physician's author-
ization.!

The decision whether to condition the PDD's probation on antabuse
therapy or to commit the PDD to some other form of treatment rests in
the sentencing judge's discretion.128 1f operation of the proaram re-
sults in a discriminatory sentencing pattern, the issue of cruel and
unusual puhishment as dealt with by the Supreme Court in Furman v.
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Geor ia129 would be raised. In Furman the Court in a per curiam
opinion declared the death penalty to be cruel and unusual punishment
on the basis of the unequal way in which it affected different
groups.130 Although there was no majority opinion, an examination of
the individual justices' opinions yields some insights into the
court's reasoning. Justice Douglas, for example, reasoned that the
Eighth Amendment not only requires legislatures to write penal laws
that are "evenhanded, nonselective, and non-arbitrary," but also
requires judges to see that laws are not agglied "sparsely, selec-
tively, and spottily to unpopular groups."131 Thus, he reasoned

that discretionary statutes such as one giving the judge or jury the
option to choose death or 1ife imprisonment are unconstitutional

in their operation where they are discriminatorily enforced so that
only the disadvantaged receive death.l32 Such discrimination is in-
compatible with the idea of equal protection implicit in the ban on
"cruel and unusual" punishments.133

Based upon the Douglas rationale in Furman, the imposition of par-
ticular sentences must pass equal protectior standards or be “cruel
and unusual" punishment. Under the study model, should a discrim-
inatory pattern of enforcement result where, for example, only a
few disadvantaged PDDs receive treatment while wealthier PDDs re-
ceive only a fine and go free, there would be a "cruel and unusual®
punishment argument for the disadvantaged PDDs.

B. Right of Privacy

In the PDD model, PDDs are required to submit to periodic blood
tests to determine whether the antabuse is being taken as required
by his probation. Arguably the treatment and the compulsory blood
tests violate the right of privacy.

Although the vright of privacy waz originally applied to discourage

objectionahle media practices it has been expanded to include

numerous other interests.135 fhe Supreme Court early recognized

that physical integrity was encompassed within a protected region

- of privacy.136 In Rochin v. Californial37 narcotics seized by

pumping the defendant's stomach were held inadmissible as the re-

sult of an unreasgnable search and seizure.138 Moreover, in Springer
oba-

v. United States39 the Minth Circuit voided a condition of pr
tion requiring a draft violator to donate a pint of blood to the
Red Cross on grounds that it invaded his physical person in an un-
warranted manner. The Supreme Court, however, has allowed physical
intrusions in the form of non-consensual hlood tests to determine
the blood alcohol level of persons suspected of driving while in-
toxicated.140 Additionaily, the Court has allowed the right of
physical privacy to be restricted in order to give vaccinations,l41
and to conduct personal searches, 142 \hus, the court has not found
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an unqualified right to privacy against intrusion into the body.

Justice Douglas has been perhaps the greatest proponent of the right
of privacy against physical invasion. Dissenting in Breithaupt v.
Abram,143 he stated that a non-consensual blood test violated the
sanctity of the prisoner's person. Similarly in Schmerber v,
California,l44 again dissenting, Douglas arqued that a mon-consensual
bTood test should be invalidated statina: "We are dealing with the
right of privacy which . . . we have held to be within the penumbra
of sue specific guarantees of the bill of rights . . . no clearer
invasion of this right of privacy can be imagined than the forcible
bloodletting of the kind involved here." This view is strengthened
by the recent Supreme Court decision in Roe v. Wadel45 wherein the
court held the right to privacy to be fundamental, thus requiring

a state to show a compelling interest before restricting the right.
Hade extends the scope of the right of privacy bevond sexual matters
to the physician patient relationship.146 Furthermore, it recognizes
the right of a woman to control her body.147 Thus, the Wade decision

may provide the impetus necessary to expand the right oF hodily
privacy.

One noted commentator has suggested that there must be a constitu-
tignal right to physical inteqrity to protect persons from the
dangers presenged by the therapeutic capabilities of modern science
and medicine.148 Through means such as psychosurgery ang drug
therapy an inmates' entire personality mav be altered.l?9 Recent
federal court decisions deaiing with non-consensual drug experimen-
tation on prison inmates have recognized such a right.150 A Michigan
trial court has recognized a constitutional right of privacy, in-
cluding sanctity of the body, to prevent non-consensual psychosurgery
on an inmate of a state mental facility,151

Applying the above reasoning to the study model, the conditioning of
probation on the use of antabuse enforced by compulsory periodic

blood tests would not appear to violate the right of physical privacy
as 1t presently exists. The antabuse treatment is distinquishable
from the prisoner cases on several grounds. First, antabuse treat-
ment is a tested, not experimental, method for treating alcoholics.
Further, the program is administered under strict medical supervision
as part of an ongoing therapeutic proqram and it is done with the
probationer's consent. Although it may be arqued that this consent

is nonvolitional, the argument is a weak one.l52 Even recognizinq that
the right of privacy is a fundamental right, the Supreme Court has not
extended it to situations comparable to the study model. Furthermore,
even if it had, the state has a convincing arqument that there is a
compelling state interest presented by the problem caused by the

drunken driver. Since DWIs are involved in 50% of all traffic deaths,153

such treatment may be mandated in order to protect the public health
safety and welfare.
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The question is one of 1ine drawing: How much physical intrusion is
to be allowed? Clearly involuntary psychosurgery is intolerable.
However, antabuse treatment conducted as in the PDD model would not
be unreasonabie. The PDD chronic alcoholic i fully informed of the
consequences of the treatment and must consent to it before it is
administered only where the dreug was administered involuntarily
would the right of bodily privacy be viclated.

Finally, once it has been determined that conditioning probation on
antabuse therapy is valid, there would seem to he Tittle question

that the blood tests, too, are valid. The Supreme Court has validated
non-consensual blood tests on persons suspected of driving while in-
tox1cat¢d=15? In an analogous area, a California statute authorizes
the Catlifornia Adult Authority to conditlon parole on the parolee’s
voluntary submission to periodic Halline tests155 to determine

whether parolee is a narcotic addictl56 and the California courts

have upheld the consensual use of the tests.157 On this hasis, it

would appear ?hat consensual blood tests as in the study model are
clearly consvitutional.

IV Commitment

Unde? the PDD model, PDDs with severe alcoholism problems may he
committed to treatment. In order to commit the alcoholics, however,
courts must have statutory authorization,158 which has been recoq-
nizc. as a proper exercise of a state's police powerl®9 and of the
doctrine of parens patriae.l60 The police power allows the state to
enact statutes protecting the public's health, safety, and welfare, 161
and under parens patriae the sovereign has the power of quardianshi
over persons under some disability.l82 In Robinson v. Ca]ifornia,lsg
the Supreme Court indicated that a state nursuant to its police power
m1ght estab]xsh a program of compulsory treatment for narcotics
addicts, which might include periods of involuntary commitment.

State courts considering the validity of statutes authorizing the
compu]sory gommlgwent of narcotics addicts for treatment-have upheld
their validity. Thus, it would seem that similar leqislation

could be enacted authorizing commitment of classes of PDDs whose
members either represent a danger to themselves and to others or

indicate a total inability to make a rational treatment decision for
themselves, 165

A1th9ugh over half the states have statutes authorizina involuntary
commi tment of alcoholics,166 it may be necessarv to have legislation
directed specifically toward DWIs. A statute must carefuliv define
the persons who may be committed under 1t167 and must carefully de=-
Tineate the procedures for commitment so as to provide appropriate
due process safeguards.168 Additionally, when a PDD is committed,
effective treatment must be provi‘ded.lﬁ6 As the court in Povell v.
Texas,170 stated, something more than "the hanging of a new sign
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reading "hospital" - over one wing of the jailhouse is necessary."

Although a court, pursuant to appropriate legislation, clearly has
the power to commit these classes of alcoholics to treatment, author-
ities have debated whether involuntary commitment is an effective
means of treating alcoholics.l71 Despite some evidence of success,172
there is considerable scientific evidence that alcoholic rehabilita-
tion cannot be compulsorily achieved.l73 Moreover, there is also dis-
agreement among medical authorities as to what are effective treat-
meats for alcoholism.174 Because of the uncertainty in the treatment
as well as the deprivation of liberty involved, it would seem that
involuntary commitment would be appropriate only for the more danger-
ous chronic_alcoholic who represents a demonstrated and serious pub-
lic threat.l75 Additionally, the term of therapy should not be un-
restricted.176 This viewpoint is supported by the developing prin-
ciple of "least restrictive alternative" in the mental health area.l77
This principle requires the court to determine tha} no less onerous
disposition would serve the purpose of commitment.l1/8

Ideally, the PDD - chronic a1coh?}3c should have the opportunity to
seek voluntary commitment first. Even so, strict procedures should
be followed to insure that his waiver was indeed voluntary.180

Finally, if a PDD is commited, not only should he be provided effec-

tive treatment but he also should be kept free from drastic treatment
procedures, such as electroshock therapy, without express and informed
consent. 181 This may be difficult to obtain since a PDDs judgment may

~be impaired, thus 1imiting his capacity to consent.182 Even if a PDD

has capacity to consent, the consent may be coerced in that submission
to treatment may constitute the only chance for release.l83 Addition-
ally, informed consent would be impossible with respect to experi-
mental therapies. Thus, it would seem that the consent factor re-
quires that the Teast drastic treatments be used whenever involuntary
commitment is employed.

V. Conclusion

This paper has examined whether or not alternative sanctions programs
can be developed that will survive various constitutional challenaes
involving individual rights of PDD offenders placed in the programs.
This study has lead to the conclusion that carefully drafted enabling
Tegislation, meeting minimal fourteenth amendment due process and
equal protection requirements, will be necessary in all instances to
promote the validation of such programs. MNeedless to say, even
correctly devised legislation must he applied in a non-abusive way

to avoid challenges as to its unfair application. Under this legisla-
tion, DWI offenders must be examined to diagnose aherrant drinking
behavior, Although a medical examination apparently is not constitu-
tionally required as a precondition to final judicial determination
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of eligibility, such an examination would seem advi:able. Since
there is no fundamental vight to rehabilitation, however, 1%t would
appear that legislative classifications of PDD's will be judicially
approved i there is a rational basis to support them. Neverthe-
less, other viable due process proteciions applicabie to the PDD
model at the diagnostic stage arguahbly must be satisfied. These
could include the right to counsel at medical and psychiatric ex-
aminations, and the right to an evidentiary hearing on the diagnos-
tic question, including the right to examine and challenge the pre-
sentence report., While there ic question as to whether all these
rights exist, the better approach would be to devise the PDD pro-
gram as if they did.

The greatest constitutional problem involved in sentencing of PDD's
to some form of special sanction is raised hy the proposal of ran-
domly assigning PDD's to various rehabilitation programs for the
experimental purpose of evaluating the relative effectiveness of
different treatment schemes. Arguably where a sentence is imposed
randomly a denial of equal protection and ‘an abuse of judicial dis-
cretion occurs. On the other hand, however, the State can persua-
sively argue that the need to find the most efficacious means of
ameliorating the PDD highway menace is compelling encugh to offset
the Toss of individual Tiberties suffered by the relatively few
persons needed to produce the required experimental results. In
short, whether or not Random Assignment would be constitutionally
permissable would be determined by whether or not the courts deter-
mine that the states' interest in an effective PDD program out-
weighs the necessary infringement of individual rights of the pers-
sons involved.

Con§titutionai challenges may also be raised with regard to the
various methods of treatment imposed and, particularly, the con-
ditioning of probation on the PDD's agreement to accept treatment.
The determinaﬁive factor would seem to be whether the PDD had know-
ingly and jnte]?igent?y consented to the treatment. To insure
meeting this criterion, any legislation should contain strict stan-
dards for obtaining informed consent.

Compu1§ory blood tests may be used to determine whether or not the
probationer is complying with the conditions of his probation. Al-
though these tests arguably violate the right to privacy, this viola-
tion would only occur where a druq is administered involuntarily.

Finally, civil commitment for treatment is a viahle part of a POD
program only when used for severely debilitated alcoholics who repre-
sent a demonstrated and serious public threat. Strict commi tment
procedures should be followed and once committed the PDD should not
be subjected to drastic treatments without his consent.
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